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ORAL ARGUMENT OF SIR CHARLES RUSSELL.

TWENTIETH DAY, MAY lo™, 1893.

The President.—Now we will bear the other side, and we are quite

ready, Sir Charles Kussell, to give yon fnll attention.

Sir Chakles Russell.—Mr. President and Gentlemen, I do not pro-

pose, at this stage of the discussion, to trouble the Tribunal with any
comments upon the importance of the fact of this Arbitration,—the fact

that two great Powers have come by friendly agreement to submit to

arbitration the differences existing between them. Nor do I intend, at

this stage, to comment upon the far-reaching importance of the ques-
tions involved, nor upon the dignity of this Tribunal, which has taken
upon itself the burden of dealing with those questions. I may have, at

a later stage, something to say on each of these points; but 1 desire at

once to go straight to the discussion of the subjects with which this

Tribunal is charged.
Those subjects naturally divide themselves under four heads. There

is, first, that group of questions which we have agreed to call questions
of exclusive jurisdiction and right, embraced in the five questions of
Article VI of the Treaty of Arbitration. That is the first division.

There is, next, the question of Regulations, should the occasion therefor

arise, contemi^lated by Article YLl of the Treaty of Arbitration. There
is, next, the claim for damages, which, so far as the case of the Gov-
ernment of the Queen is concerned, relates to the seizures unwarranta-
bly made, as that Government contends, and which is dealt with by
Article YlII of the Treaty of Arbitration. And, lastly, there is the
claim for damages under the 5th Article of the Modus Vivendi of 1892.

My learned friends in their discussion have dealt in a greater or a
less degree with all of these questions. The Tribunal does not require
to be again told by me the position which the Counsel for Great Britain
have assumed in relation to these questions; nor to be told that, upon
the present occasion, I do not intend to discuss at all the question of

Regulations. They belong to a different category. They involve differ-

ent considerations; and, as it seems to us, they cannot with advantage
or with clearness be approached until you have first determined the
question whether the consideration of Regulations is to be approached
in view of the existence of a legal right of an exclusive character upon
the part of America, or in view of the fact, for which we contend, that
the United States have no exclusive right of any kind in fur-seals, or
in relation to the protection of fur-seals, or in an industry founded on

fur-seals; that they have in fact no legal right of that nature at
724 all. Therefore it is that we iiropose to reserve until a later occa-

sion all discussion as to the question of Regulations.

3
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Nor need I stop to remind the Tribunal of the position which has been
consistently and persistently maintained by tlie Government of the
Queen in relation to these two sets of questions: rights and regula-
tions. Our position from the first lias been, and is now, an absolute
and complete denial of any exclusive right of property, jurisdiction, or
protection; but, while that is our position, we have from the first

expressed our desire to approach the consideration of the question of
Regulations in a fair, just, and equitable spirit, to api)roach it upon the
basis that this question of fur-sealing is one in which there is a common
interest of mankind, and which is not the exclusive appurtenance of any
one Power.

ISfow, Mr. President, my learned friends, the learned Counsel for the
United States, have occupied some twelve days in presenting their views
to this Tribunal: not an hour too long in view of the importance of the
questions, if it shall be found, upon consideration and examination of
their argument, that that time has been devoted to topics relevant and
apposite to the questions with which you have to deal. Upon that sub-

ject I must have a good deal to say; but 1 may be permitted for myself,

and for my learned colleagues, to join in the congratuhitions of a com-
plimentary kind exju'essed by the I'resident upon the arguments of my
learned friends. They were learned, they were erudite, they were full

of what Mr. Coudert well said in reference to the argument of Iiis learned
colleague who preceded him, but which 1 may with equal propriety also

say of the argument of Mr. Oondert himself, they were arguments full

of "intellectual allurements". "Allurements" is a good word. I shall

have to submit to this Tribunal that a great many of those arguments
were remote indeed from any of the legal questions which you have to

decide: that they have taken us very far afield: that, in this 19th Cen-
tury of Christian civilization, after the world has existed I know not
how many years, it is astounding that it should be thought necessary
to dig, as my learned friend Mr. Carter did, down to the foundations of

human society in order to try and discover those upon which the insti-

tution of property rest.

Nor can 1 think that at this stage of the world's existence, when we are
discussing, as is admitted, questions of law,—questions of right to be
determined according to law,—a Tribunal such as this can derive much
assistance from courageous ascents into the mists and clouds of meta-
physical and ethical discussion, such as my learned friend has made.
The world has lived very long; society has, through all the ages, been
struggling to evolve rules for itself, for its security, for its good order,

for peace among men: rules which have been found to suit the conven-
ience of society, which have been found to be conducive to the good
order of society, and which have found authoritative expression in the
tribunals of all civilized countries.

We cannot but think (we are of course taking the advocate's view of
the question) that, in truth, my learned friends have been but

725 making a gallant defence of positions which, in point of law, are
utterly indefensible.

Now I may assume, I think, that this Tribunal has made itself con-

versant with a large part, at least, of that mass of literature with which
each side has burdened the Tribunal ; and I think, if I am well founded
in that belief, that the Arbitrators cannot fail to have marked the change
of front in some very important points which has taken place on the
part of those who are re])i esenting the interests of tlie Uidted States.

This change of front appears when you contrast their arguments to day
with the position taken up in the diplomatic correspondence which
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preceded this Arbitration, and in the proceedings wliich were institiited

at the instance of the Government of the United States in its own
municipal Courts.

I will only, iii passing, indicate generally some of those leading
changes, I do not refer to them merely for the sake of pointing out a
certain inconsistency of conduct. It will be found that „, , ^ ^
,

,

. ,
1 1 • XI . • -4. 1 • 1 Chanpes of front

there is a real reason underlying that inconsistency, which in United states

I shall seek to develop and to bring to the notice of this position.

Tribunal m the course of tlie discussion of the case. For the moment, I

content myself with a general indication of some of the more remarka-
ble changes of front.

The first is this. Although the first four questions of Article VI deal

with the assertion of a claim derived from Russia,—a claim of exclusive

jurisdiction and exclusive rights which it is asserted Russia exercised,

and which it is further asserted passed unimpaired to the United States,

—

we are now told tluit this derivative title under Russia is a matter of
practically no moment. Why? Because we are told that what Kussia
did needs not to be justified upon the basis of an exclusive jurisdiction,

but amounted simply to such executive protective acts as any Power,
apart altogether from exclusive jurisdiction, may rightfully exercise in

defence of its propei ty and interests. I shall, of course, have something
to say about that in a moment: I Avill merely in passing call attention

to the fact that it is impossible to explain the frame of those four ques-

tions consistently with any such idea of a mere inherent right of protec-

tion of property or of interest: and for tins simple reason, that each of

those questions is a question of exclusive jurisdiction in a defined area

—

namely in Eehriiig Sea; and that if the acts of Russia had been acts

of defence of proi>erty—a right which is inseparable from the ])osses-

sion of property—then that right would not be confined to a defined
area, namely the eastern part of Behring Sea, but would be a right

which would exist and follow the property wherever the })roperty itself

existed. That is the first change of front, a remarkable and signifi-

cant change,—all the more remarkable when the Tiibunal bears in

mind the Statutes of the United vStates, which 1 shall have to examine
presently; the mode in which the aid of those Statutes was invoked

by the agents and representatives of the Executive of the United
726 States; and lastly, the judgments of the Courts upon those

municipal Statutes, by virtue of which judgments, and by virtue

of which judgments alone, they have secured the confiscation of and
so aflected the property in the vessels of British subjects.

The* next change of front is not less remarkable. The third of those
Questions in Article VI, the Arbitrators will remember, is the question,

"Was the body of water, now known as Behring Sea, included in the
phrase 'Pacific Ocean' as used in the Treaty of 1825?" The impor-
tance of the question cannot be exaggerated; because, if it were true

that, under the operation of the Treaty of 1825, Russia, the predecessor
in title of the United States in the Alaskan territory, had recognised
the general right of fishing in the Xorth Pacific Ocean including the

Behring Sea, of course it would go a long way to negative the existence

of any riglit to limit the right of fishing to citizens of the United States

or to those authorised by the Executive of the United States. But
to-day we are told by my friend Mr. Carter, in his elaborate argument,
that this also is a comparatively unim]iortant question. The question

Avhether, by those Treaties of 1824 and 1825, Russia recognised the

right of all the world to fish in Behring Sea has become comparatively
unimportant! although the responsible Minister of the United States,
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after tliis matter liad been under discussion diplomatically from Aug^ust
of 3886 till the end of 1899—I am reterrinft', as of course the Tribunal
will recollect, to the despatch of the late Mr. Blaine,—declared in his

despatch of the 17th of December, LS9(), that if Great Britain could
satisfactorily establish that Behring Sea was included, in the Treaty of

18l'o, in the term "•Pacitic Ocean," the United States had no well-

founded cause of complaint against Great Britain.

It is odd that it should be so, but it is left to me, to some extent at

least, to vindicate the intelligence and the perspicacity of that distin-

guished American statesman. He was putting forward a case, not a
very hoi)efnl one, certainly, but still a case infinitely more hopeful—if he
could have established historically the acquiescence of Great Britain

—

infinitely more hopeful than the case which is now put forward of prop-

erty, and right of protection of property, or of an industry founded
upon property.

The last change of front is this. It is not, I will admit, as marked
as the other two to which I have adverted. We are now told that

although strictly the United States could in point of law insist upon its

claim of property to the individual seals wherever they may be found,

—

whether it be three thousand miles south of the Aleutians, oft' the
southern part of California, or elsewhere—yet the needs of the United
States case do not require so high a position as that. Also, that while

the property in the lieM might be claimed by the United States, still it

is not necessary to put it even so high as that. And ultinia,tely we have
come to this liosition—a very extraordinary position—that even if it be
found, as I hope to make it clear it must be found, that neither in the

seal as an individual, nor in the herd as a collection of individ-

727 uals, does any legal property exist in the United States, yet

they have a legal right to claim, and a legal right to exercise, a
power of protection over an industry founded upon the skinning of the

seals upon the Pribilof Islands.

Mr. President, from these observations you will have gathered,

although I doubt not you were not unprepared for them, how widely

we difier in the vicM^s which we take of the legal questions involved in

this controversy. But the discussion has been exceedingly interesting

;

interesting to us as lawyers, mainly because of the courage—I will not

say the audacity—with which my learned friends have propounded
proj)ositions of law which they affected to suggest w^ere almost beyond
question : propositions of law for which I hope to demonstrate there is

no legal authority whatever.

General proposi- ^^^ ^^ ^ Hie glauce at some of these propositions^ they
tiousiniunt.iiuedby arc ccrtaiuly sufficiently startling. I shall have to come
United states.

^^ closcr quarters with" them later, but I am at present

endeavouring to present what I may be iiermitted to call a bird's-eye

view of the field traversed by my learned friends. I address myself
principally to the argument of my learned friend Mr. Carter, because
the argument of Mr. Coudert was, as it seemed to us, in its major part

at least, and in its more imi)ortant part, addressed to the question of

Eegulations rather than to questions of legal right.

i^ow what were some of these propositions? One was that the right

of protection of the property and interests of a nation are exactly the

same in time of peace and in time of war: from which my friend derives

the comforting conclusion that ships of a friendly power may be
searched, seized, and confiscated because they are pursuing the oldest

form of the pursuit of seals known in the history of the world—because

they are pursuing pelagic sealing: and that the United States are
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entitled to exercise those rights of war in time of peace and against a
friendly power, although there has been no diplomatic expostulation or

warning.
The next proposition is that the moral law and the law of nature are

international law—that the terms are interchangeable; and, therefore,

because the United States chooses to come to the conclusion that i^elagic

sealing is a crime—a grave moral wrong, and an indefeuvsible act

—

therefore my friends come to the conclusion that it is to be classed with
I)iracy ; and that the sanctions which international law applies to piracy

may be applied to the pelagic sealer.

Again, it is asserted that even if seals are (it is not admitted that

they are) animals ferw nafurcv, yet the property in them is in the United
States, because they breed upon the islands, and have the animus rever-

tendi to them.
Now here I must x>fiuse to point the two respects in which this last

proposition displays, as it seems to us, a remarkable confusion of ideas.

It coufouniis two rights perfectly clear and perfectly distinct.

One is the right in respect of animals fercv naturce which the owner
of the soil has, ratione soli, to kill those animals when they are

728 on his soil, sometimes called (I think, inajotly called) a qualified

right of property: a right, in other words, which, by giving to

the owner of the soil the right to exclude all others from access to it,

secures to him the exclusive right, while the animals ferw natnrce are

on the soil, of killing them. That is a distinct, clear, legal conception;

a right recognized by the law as incident to property; and it is properly

called the right ratione soli. But that does not touch or affect the

question of property in those animals when they are not on the soil of

the owner.
If they be domestic animals, or if they be animals which by the

industry, care, and art of man have become assimilated to domestic
animals, then a property may exist in them ; and tlie right to possession

follows that property even when they are off the land and out of the

physical control of the owner. But the right ratione soli, which is

exclusive of everybody else, and which is exercisable only on the soil

of the owner, does not give the property in animals ferce naturm when
they are on the laud—much less when off the soil of the owner.

Again, a further confusion. Animus revertendi is referred to as if

the mere fact of animus revertendi gave property ; and in the argument
of my learned friend, greatly to my surprise, he did not attempt
to draw any distinction (indeed he said there was none), between
the animus revertendi which was i)art, so to speak, of the nature of

the animal, and the animus revertendi which alone has anything to

do with the question of property, namely the animus revertendi which
is induced by the art, the care, the industry of man. The two tilings

are distinct. If animus revertendi gives property in animals ferce

naturw, then the law of every civilized country would have given

property in pheasants, in rabbits, in hares, in almost every class of

animal which is recognized as coming under the head of game; yet it

is notorious that the law of every civilized country recognizes that there

is merely the exclusive right to take the game when it is upon the land

of the owner; and that when the game is off" the land, although it has

the animus revertendi, yet the law does not recognize the right of prop-

erty on account of that animus revertendi, although in that case it is to

some extent produced by the art and care of man himself.

The next proposition of my friend is this: Individual ownership

ought to exist in all things susceptible of ownership, and ought to be
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aflBrraed to be in that Power which cau best turn those tilings to acconnt
for the use of mankind. Therefore, says luy learned friend, as the
United States are the owners of the Pribilof Islands, and as they can
kill the seals upon the Pribilof Islands with more or less discrimination,

they are the owners of the fur-seals.

Next: No one is entitled to more than the usufruct of property;

therefore, pelagic sealing on the high sea, which may be, or is, wasteful
of the stock, is an offence against international law.

And, lastly : although neither the municipal law of the United States,

nor the municipal law of Great Britain (and I will add, nor the
729 municipal law of any civilized country) would recognize property

in the seals as between individuals—supposing this were a case
of private assertion of right, and the Pribilof Islands belonged to a
private person,—yet international law can be invoked, says my learned
friend, to declare the property in the United States.

Now, Mr. President, I have to say most gravely and seriously that
there is no one of the propositions essential to the case of my learned
friend which he has propounded with which we can agree. It will be
found, as I proceed to examine these propositions, that some of them
are propositions in which the right conclusion is drawn from erroneous
premises; some of them in which the wrong conclusion is drawn from
correct premises; and, to vary the monotony, some in which both
premises and conclusion are wrong.
Having mentioned these matters, in which I have expressed, as I am

bound to do thus early in the controversy, my disagreement with my
learned friends, I am glad to turn to some points as to which I find

myself in agreement with them. I agree with Mr. Carter as to the
division of the questions submitted to this Tribunal. I agree with him
that the first five questions—those in Article VI—are questions of
legal right. And I agree with him that, as regards those questions,

they are referred to you as judges and jurists. But what does that
imj)ort ? It imports that your duty is not to make the law, but to declare
the law : not to speculate what the law ought to be, but to say what
the law is: not to formulate or try to formulate novel rights, but to

adjudge what are existing rights.

Before I proceed to state the order of my argument, I

stltes^'as to^'nt^ have some other topics to refer to. I think at the very
ture of luterna- threshold of this enquiry, as my friend has invoked inter-

aw.
national law and has gone the length of saying that

international law gives him warrant for his claim of property in the
fur-seals, and as he has put forward the extraordinary proposition tliat

the moral law and the law of nature—what the law of nature in this

connexion means I do not know—are two terms interchangeable with
international law,—I think it is desirable that I should at the outset,
(though I shall have to recur to it) and for the better understanding of
my argument, state broadly to you at this stage what our conception
of international law is.

It may be admitted that all systems of law prevailing, I care not in
what country, profess to be founded upon principles of morality, and
upon principles of justice. Does it follow from that that every princi-

ple of justice, as one nation or another may view it, or every j)rinciple

of morality, as one nation or another may view it, forms part of inter-

national laAv? By no'means. International law, properly so called, is

only so much of the principles of morality and justice as the nations
have agreed shall be part of those rules of conduct which shall govern
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their relations one with another. So far as they have by agree-

730 ment incorporated into the rules which are to regulate their

mutual arrangements, relations and conduct, and so tar only, can
there be said to be an incorporation of the rules of morality and of

justice, as to which nations as well as men differ : so far and so far only
can they be said to be incorporated into international law. In other
words, international law, as there exists no superior external power to

impose it, rests upon the principle of consent. In the words of Grotius,
Placuit ne genUbiis? is there the consent of nations? If there is not
this consent of nations, then it is not international law: and I think it

is very easy to illustrate that that must be so—that without that con-

sent there cannot be said to be an imprimatur^ which can give force

and efficacy to international law. If it were not so, international law
would be in a constant state of flux and uncertainty.
The ideas as to morality of civilised countries do not i^rogress pari

passu. There are many things which, according to some states of
society, justice requires, or morality requires, but which another state
of society, which boasts of a proud civilization, declines to recognize.
Two instances occur to me; I may refer to them in passing. Take the
case of privateering. Privateering, as members of the Tribunal are
aware, has again and again been pronounced by writers on inter-

national law, and by statesmen, as being the fruitful cover and source
of i)iracy—as a foster-brother to piracy and, therefore, a thing to be
put down ; and in the memorable Declaration of Paris of 1856, as the
Arbitrators will recollect, Prussia, Austria, France, Russia, Sardinia,
Turkey and Great Britain, assembled in Congress in Piiris, agreed vSo

far as it rested with them, and recorded it in the Treaty there signed,
in a condemnation of privateering as against international morals. I

think it is true to say that, except the United States of America, in

this present day there is no considerable Power in the world that
stands out against a condemnation of privateering. Will the United
States admit that because all these great Powers concurred that makes
international law f No.
The United States, for reasons of its own which I am not at all con-

cerned in discussing now, and which may be right or wrong, was not
abreast with the other Nations in that line of thought. Take again
another case, the question of the Slave Trade. As far as I know, there
is no diiference of opinion among any of the Powers which call them-
selves civilised, as to the immorality of, and the true character to be
given to, the traffic in human beings. But Nations have differed as to

the means which should be adopted for the purpose of endeavouring
to put down that inhuman traffic.

As late as 1848, although the whole voice, I may say broadly, of
humanity the world over has condemned the slave trade—and no coun-
try has gone farther to make sacrifices in the same direction, to its

credit, be it said, than the United States—a Judge of the High Court
in Great Britain, in the case of Burou vs. Denman, expressly declared
that slavery is not an offence against the Law of Nations, and that

ownership in slaves is not forbidden by the law of nations.
731 There is a curious comment made upon this proposition at page

7 of the written argument of the United States. After referring
to a decision in the same sense in the American Courts, my learned
friend Mr. Carter, alluding to Chief Justice Marshall, says

—

The Snpreine Court of the United States, speaking through its greatest Chief
Justice, was obliged to declare in a celebrated case that slavery, though contrary to
the law of nature, was not contrary to the law of nations; and an English judge, no
less illustrious, was obliged to make a like declaration. Perhaps the same question
would iu the present more humane time, be otherwise determined-
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2^0. sir, it would not. It could not, until nations liave given tlieir

couvsent to its being- treated as a crime against international law. These
distinguished Judges, Chief Justice Marshall, in one case, and Baron
Parke in the other, were not the mal-ers of international law: they were
but the interpreters of international law; and a Court such as this, or

any Court of Judicature more permanent in its character, could do no
more than they did, because there is not the necessary consensus of

nations stamping with its imprimatur the traffic in slaves as an oflence

and crime against international law.

Now, this brings out, as it seems to me, in very clear relief the qualifi-

cations that are absolutely necessarj^ to be introduced into this much too

wide and, therefore, unsound general jH'oposition of my learned friend;

and I would like at this stage to show a little more amply, in opposition

to it, what our case is on this point. The questions liere to be decided
must, at each stage of the discussion, be brought into juxtaposition with
a clear, definite conception of what the law of nations is. I refer the

Court to the Judgment of the Lord Chief Justice of England, Chief Jus-

tice Coleridge, in a comparatively recent case, known by the name of

the "Franconia case".

(It is reported in the 2nd Vol. of the Exchequer Division of the English
Law Eeports, under the name of the Queen v. Keyn. I have the report
within reach, and it is at the disposition of any Member of the Tribunal
who may desire to read it.) He there says, as was in fact said with
certain variations of language by all, or nearly all, the thirteen judges
who took part in that judgment, that international law is nothing more
nor less than the collection of usages which the civilized states have
agreed to observe in their relations with one another. The law of

nations iiicoi])orates many principles of ethics and of natural law; but
only such as it is agreed shall be incorporated form part of that law.

The phrase of Gvotms, placuit ne gentibus, sums up the only" possible

and the only true idea of the law of nations; and when text-writers and
theorists and diplomatists assert that such and such a usage is recog-

nized by the law of nations, that such and such a usage is opposed to

the law of nations, that such and such a right exists under the law of

nations, in each case the criterion is not whether the rule so expressed,

or the usage or the right so asserted, is humane, or is just, or is

732 moral, the sole question is whether it has received the assent and
consent of civilized nations: placuitne gentihusf

Now, side by side with this coDcejitiou of the law of nations, there is

going on in the world a gradual change and a gradual growth of opinion.

Nations are changing their customs, acted upon by external circum-

stances of their time, influenced by writers and thinkers, who in their

turn are influenced by the circumstances of their time; and so there is

a gradual formation of a body of opinion which helps to form in the

future, aids and stimulates in the future, the recognition by this or by
that extension of some principle which may afterwards be brought
within the area of international law. There may be opinions, or doc-

trines, or usages, which perhai)s are making their way in the world, are

perhaps appealing more or less successfully to the sympathy of thinkers

in the world, which are not yet part of the Law of Nations, because
nations have not consented to them. They are not the Law of Nations,

but only the material out of which, it maybe, at some future time some
new principleof the Lawof Nations may be developed as the world thinks

wise; and I point to this for the reason that my learned friend in the

citations from international writers that he has made, and in a much
larger number which are given but to which he did not refer, did not
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draw that distinction wbicli mnst be drawn between those writers and
authorities, (I think erroneously called authorities), who deal with the

subject with a view to discover the metaphysical ri ounds, the ethical

reasons which may be advanced in support of this or that view, and those

writers (much less interesting- but much safer guides) who confine them-
selves to laying down what rules have in fact obtained the consent ot

nations. Therefore, it is important to call attention to the fact that

because various writers are constantly propounding ideas of their own,
suggesting these ideas as conformable to laws of natural reason and
right justice, because they are convinced that their views on those sub-

jects are right,—yet they are not to be accepted as authoritative expo-

nents of v>hat the law is, because neither doctrines derived from what
is called the law of nature, nor philanthropic ideas as to what is just or

humane, nor the opinions of text-writers however eminent, nor the

usages of individual States even if submitted to and followed by other
individual States, nor precedents, nor single instances,—none of these,

nor all combined, constitute International Law at all; although, as I

have said, they may help to stimulate the growth of public opinion among
civilised communities, the outcome of which at some future stage, by
means of some future develoi)ment, may be the incorporation of these

views, wholly or partially, into International Law.
Now, Mr. President, I thought it well at an early stage, as I must

recur to this later, to state in this general way the propositions which
have to be discussed. liut there is one other matter as to which I am
glad to say I also find myself in complete agreement with my learned

friend Mr. Carter.

733 The President.—First may I beg to put a question? You
speak of International Law as comprising the customs and

usages of nations, on which difl'erent nations have agreed.
I suppose you mean not only by written agreement, but also by right

of usage?
Sir Charles Eussell.—Certainly. When I say ''to which they

have agreed", of course, I mean not merely or necessarily by a formal
or express or written agreement, but by any mode in which agreement
may be manifested, by which the Tribunal may arrive at the conclusion

that they have so agreed.
Senator Morgan.—Including acquiescence?
Sir Charles Russell.—Certainly. I use "agreed" in that broad

and general sense.

Lord Hannen.—As a question of evidence.
Sir Charles Russell.—As a question of evidence: the question

always is, plaGuitne geniihus f You may prove that it has pleased the
nations so to agree by any method by which that can be actually estab-

lished; by express agreement, or by usage, usage long and generally

concurred in, and so forth.

I was saying there is one other point on which I find myself in agree-

ment with my learned friend, and that is that the mode in which this

question is to be determined by this Tribunal is infinitely more impor-
tant than the question itself; infinitely better v^ere it for the world that

the seals should be exterminated, and that the articlesof luxury which
are derived from them should ])erish from the iace of the earth—infi-

nitely i)referable were it that that should happen than that this Tribu-

nal should deflect a hair's breadth, in the decision of the questions,

from the true line of law. Now the importance of this question has
been so often referred to by my learned friend, in language of great

exaggeration, that I must beg permission for a few moments to reduce
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, it to somethiiiii- like wliat we conceive to be its iust

subject to m.iu- and true proportions. My learned Iriends Lave spoken

by'unit'Jd'stTtes! ^^ ^^^^ fur-seal industry, and of the supply of fur-seal

skins for tlie benetit of mankind, as ii', were that supply
to cease, civilization would receive a rude shock. I have only to say that
fur-seal skins are not necessary to civilization, or to the happiness of
mankind in this world or the next; that so far as the Euro])eau uses of

seal skins are concerned, I believe I am right in saying that it is aluxury
or a benetit that mankind, at all events in this part of the world, has
only enjoyed for less than 40 years, 1 think I am right in saying that it

was a distinguished naturalist, Mr. Frank Buckland, who about the
year 1856 discovered a method by which the longer and coarser protec-

tive hairs, which forined part of the pelage of the fur-seal, could be
removed without injury, so as to disclose the closer and softer and more
luxurious fur which forms the rest of the pelage—that it was only
then that it came into use to any considerable extent in Europe at all.

Civilization Avent on before the advent of the fur-seal: civilisa-

734 tion will go on if it should turn out, and we should be sorry if

it so happened if it could be avoided, that the seal sjiecies should
cease to exist.

I want to point out that although my learned i'riends have been
entering into elaborate calculations as to the cost of Alaska to them,

and as to the value of Alaska to them being dependent

an importa"r"ic^ **i^ its fur-scal tishcries, when Mr. Sumner, a well known,
tor inpuichasoof and I uccd uot Say distinguished United States Statesman
Alaska.

^^ ^^^^^ dnj, was recommendiug and justifying to the legis-

lative body in the United States the purchase of Alaska, the references

to the fur-seal were of the very faintest descrii)lion.

He points to the fact (it is to be found in the tirst volume of the
Appendix of the British Case, at page 79) that various animals were
to be found in the Alaska region. He refers to the sea-otters, river

beavers, land otters, black foxes, black-bellied foxes, red foxes, polar

foxes, lynxes, wolverines, sables, swani}) otters, wolves, bears, musk-
rats, seals—tliose are hair seals, as you will see in a moment—and
so on. And lower down he refers to fur-seals, land-otters, sea-otters,

walrus teeth and so on, and descants with great ability and clearness

upon these various matters, but saying comparatively little about the
fur-seal.

He then refers, on page 82, to what he considers the real value,

namely, the Jisheries in Behring Sea—the fisheries, that is to say,

strictly so called. He says

:

1 come now to the Fisheries, the last head of this enquiry and uot inferior to any-

other in importance; perhaps the most important of all. What even are sea otter

skins

—

Those were, the President will remember at that time, much more
valuable than any other skins.

by the side of that product of the sea incalculable in amount, which contributes

to the sustenance of the human family.

In very eloquent language he then descants on the great variety of

fish in these regions—the halibut, salmon, cod, and the rest. I should

not feel justi lied in troubling the Tribunal to read this at any length.

Senator Morgan.—Sir Charles, did Mr. Sumner insist that they

could sell, and the United States could buy those iisheries?

Sir Charles Russell.—No, I do not think he does. He was a
much too reputable statesman for any wild proposition of that kind.
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Senator Morgan.—Tlien we had access to them witliout buying
them.

Sir Charles Eussell.—Yes, you did not buy the fisheries, but the
Alaska territory and such rights as were incident to it.

Senator Morgan.—1 was enquiring what Mr. Sumner said.

Sir Charles Eussell.—Well, Mr. Sumner was a statesman, and
he nowbere says that you bought the tislieries in the open seas.

Senator Morgan.—I do not know why he alluded to the subject,
unless he attached some value to the purchase of Alaska.

735 Sir Charles Eussell.—Obviously, but what he was saying
was this: Here is a great territory, Alaska, purchased by us,

with a great sea-board, opening upon an ocean rich in all those things
that the sea contains for the benefit of mankind—fish of various kinds:
opening therefore to our increasing population new avenues of industry,
new opportunities of enterprise and new fields of commerce.
But it never entered the mind of Mr. Sumner to allege that, in pur-

chasing Alaska, he was purchasing the property in tbe fish in the sea,
or, indeed, in any of these things that I have enumerated; and he will
not be found to have said anything of that kind; there was no idea
that they were purchasing the exclusive rights of fishing in the open
waters of the ocean; and especially there was no idea that they were
buying in consideration of the value which the territory derived from
the fact that furseals resorted there, as 1 will now proceed to show
very clearly.

In 187G, a Committee of Ways and Means was appointed by the
House of Eepresentatives. And a resolution of the House was referred
to it directing an investigation into certain matters relating to the lease
by the United States Government to the Alaska Commercial Company,
and this is the Ee])()rt of that Conimittee of Ways and Means: (it is

referred to on page 70 of the British Counter-Case).

When the proposition to purchase the Alaska territory from Russia was Lelore
Congress, the opposition to it was very mncli based on the alleged barrenness and
wortblessuess of tbe territory to be acquired. It was supposed that tbongb there
might be many political reasons for this addition to the American Pacific posaes-
sions, there were not commercial or revenue .idvantages. Tlie value of those seal
islands nau not considered at all. Bussia liad derired but little revenue from them, indeed
a Slim not sufficient to pay the contingent expenses of maintaining the'offieial authority,—
Under our system, however, we have a very different result.

And, on the same page 70, you will find, Mr. President, an extract
from, I think, the most authoritative book on the history of Alaska, I

mean, Mr. Bancroft's, in whicli he refers to a Committee of apparently
a similar kind which was appointed in 18(58. There he says:

The motives which led the United States Government to purchase them (Russia's
American possessions) are thus stated in a report of the Committee on Foreign
Affairs, publislied 18th May, 1868. They were, iirst

and this answers, if I may respectfully say so. Senator Morgan's ques-
tion as to what were the objects of the purchase.

—

the laudable desire of citizens of the Pacific coast to share in the prolific fisheries

of the oceans, seas, bays and rivers of the Western World, the refusal of Russia to
renew the Russia-American Fur Comi»any in 1866; the friendship of Russia for the
United States; the necessity of preventing the transfer, by any possible chance, of
the north-west coast of America to an unfriendly Power; the creation of new indus-
trial interests on the Pacific necessary to the snjiremacy of our empire on the sea
and land; and finally, to facilitate and secure the advantagesof an unlimited Ameri-
can commerce with the friendly Powers of Japan and China.
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So miicli as to the motives.
Mr. Justice Harlan.—It is not your point that the United

736 States was unaware of the existence of the seals there, but that
they (lid not purchase specially with reieience to their value?

Sir Charles Eussell.—Quite so. 1 do not suggest they did not
know fur-seals were there. I am endeavourinac to reduce to what 1 con-

sider to be its just proportions the character of the question that is

involved.
The Pbesident.—In what you have just read, there is a phrase

about the American Fur seal Company which shows that the American
Fur-seal Company, which was refused a new lease by Eussia, had an
influence in the transaction of 18G0 or 1867; and that shows I think
that the American Government were awake to the importance of fur-

sealing at the moment. I do not mean to say it was the only motive,

of course, because there are a number of different motives which are
given ; but the mention of that motive shows that the fur-seal question
was not immaterial even at that time.

Sir Charles Eussell.—My point is not at all that the United States
did not know of these Islands, or may not have thought that there was
some value in the fur-seal industry; it may have been considered to

some small and limited extent; but I am citing Mr. Sumner's speech to

show that he does not put that in a prominent place. I cite the Eeport
of the United States Committee of Ways and Means to show the same
thing; and, lastly, I cite the Eeport of 1876 in which these words are
expressly used

:

The value of those seal islands was not considered at all. Russia had derived but
little revenue from them, indeed a sum not sufficient to pay the contingent expenses
of maintaining the official authority.

The President.—Yes. I referred to the Committee of 1868.

Sir Charles Eussell.—I am aware you did, sir; and I was refer-

ring- to it also, to show that in 1808 they gave as their reasons for the
purchase

—

The laudable desire of citizens of the Pacihc coast to share in the prolific fisheries

of the oceans, seas, bays, and rivers of the western world; the refusal of Russia

—

The President.—Yes, that is the phrase; and I point it out to your
especial attention as indicating the influence of that company, which
was an American company, upon the American Government*,—that
they had been made aware of the importance of these fur-seal fisheries.

Sir Charles Eussell.—I quite follow what you mean sir. I am
not going at this moment to be diverted from the line I am pursuing;
but it will be afterwards api^arent that the company there referred to

had much wider interests than in the fur-seal; they had trading inter-

ests all along the coast, and were succeeding one of the original Eus-
sian companies to a large extent, and from their point of view the
fur-seal industry was only a part, though not a very considerable part
of their affairs. That is all I meant to convey.

Then, the later Committee (as will be seen on the top of page
737 71 of the British Counter-Case), say: "The value of those seal

islands was not considered at all."

The President.—Yes; that comes in much later; the other one was
more.contemporaneous with the transaction.

Sir Charles Eussell.—Then, finally, on the same page 71, Mr.
Elliott, who is referred to very often by some of the witnesses called

on the part of the United States as the sole authority upon the subject

• But see page 741-2.
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of fur-seals, says, in the beginning of that paragraph. "Strange
ignorance of their value in 18G7," This, you see, is a Eeport made to

the Government of the U. S., and recorded in 1881 among the United
States Papers.

Cousidering that this return (that accruing from the fur-seal industry) is the only

one made to the Goveninient by Alaska, since its transfer, and that it was never taken

into account, at first, hij the most ardent advocates of the purchase of Bussian America, it

is in itself highly creditable,

and so on; and then he refers to Mr. Sninner, and thus conchides:

Therefore, when, in summing all this up, he makes no reference Avhatever to the

seal islands, or the fur-seal itself, the extraordinary ignorance at home and abroad
relative to the Pribilof Islands can be well appreciated.

He is not accurate in saying that Mr. Sumner makes no reference to

the furseal; he does, and 1 have read the passage in which Mr. Sumner
makes reference to it, but as a matter of comparatively not much
importance.
Mr. Phelps.—As you refer to Mr. Sumner, have you any objection

to read the paragraph in his speech at the top of page 81?

Sir Charles Kussell.—It is a very long speech, and it would
probably induce me to read some other passages also; but I will do it

with pleasure. Do you mean the passage which begins

—

The seal, amphibious, polygamous, and intelligent as the beaver, has always sup-

plied the largest multitude of furs to the Russian Company?

Mr. Phelps.—Yes; that is the passage.

Sir Charles Russell.—I will read it, if you like, although it is

giving an importance to the point which I did not intend to attribute it.

Among the furs most abundant in this commerce are those of the fox in its dif-

ferent species, and under its different names.

And then he deals with that, and says some of its furs are among the

most precious; and he describes the various kinds. In the next para-

graph he says,

Among the animals whose furs are less regarded are the wolverine

—

And then he goes on,

Among inferior furs I may include that very respectable animal, the black bear,

and so on.

Then he talks of the beaver, "amphibious and intelligent",

738 which has a considerable x)lace in comiderce, and also a notoriety

of its own, and so on. And in the next paragraph.

The marten is, perhaps, the most popular of all the fur-bearing animals that belong
to our new possessions.

And then he goes on

:

The seal, amphibious, polygamous, and intelligent as the beaver, has always sup-

plied the largest multitude of furs to the Russian Company. The early navigators
describe its appearance and numbers. Cook encountered tliem constantly. Excel-

lent swimmers, ready divers, they seek rocks and recesses for repose, where, though
watchful and never sleeping long witbou t moving, they become the prey of the hunter.

Early in the century there was a wasteful destruction of them. Young and old,

male and female, were indiscriminately knocked on the head for the sake of their

skins. Sir George Simpson, who saw this improvidence with an experienced eye,

says that it Avas hurtful in two ways: first, the race was almost exterminated; and
secondly, the market was glutted sometimes with as many as 200,000 a year, so that

prices did not pay the expense of carriage. The Russians were led to adoi)t the

plan of the Hudson Bay Company, killing only a limited number of males who had
attained their full growth, which can be done easily, from the known and systematic

habits of the animal. Under this economy seals have multiplied again, vastly

increasing the supply.
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I may supplement this on my own account with another passage.

I mention the sea-otter last; but in beauty and value it is the iirst. In these
respects it far surpasses the river or laml otter, which, thou^ih beantilul and valu-
able, must yield the palm. It has also more the manners of the seal, with its fond-
ness for sea-washed rocks, and with a maternal all'ectiou almost human. The
sea-otter seems to belong exclusively to the North Pacific. Its haunts once extended,
as far as the Bay of San Francisco, etc.

The President.—May I be allowed to remark that the fur-seal

which is actually in fashion seems to be used as a successor to the sea-

otter. You are aware that in the French language, by the custom of

French furriers, a seal skin is called jjcau de loutre, which means otter

skin and not seal-skin. No lady would think of asking- for peau de

phoque.
Sir Charles Eussell.—The sea-otter has practically disappeared.
The President.—Yes; it has practically disappeared.
Sir Charles Eussell.—It has disai)peared like the buffalo and

other animals.
Mr. CouDERT.—Like the southern seal.

Senator Morgan.—You made some reference to the statesmanship
of Mr. Sumner as being superior to the conception, as I understood
you, that there could be any purchase and sale of tislieries in the open
sea. That opinion has not always prevailed among the statesmen of
the United States, I will say, for the reason particularly that in our
Treaty of Peace with Great Britain in 1783 we found it necessary to

incorporate in the treaty the following:

It is agreed that the people of the United States shall continue to enjoy unmo-
lested the right to take tish of every kind on the Grand Bank and all the other banks
of Newfountlland, the Gulf of St. Lawrence, and all other jjlaces in the sea where
the inhabitants of both countries are accustomed to tish.

731) Of course if we had the open natural right of all mankind to

fish in the sea that provision was entirely unnecessary in that
Treaty. It was insisted on and put in.

The President.—I believe. Senator Morgan, it was an allusion to

previous Treaties with France.
Sir Charles Eussell.—I am much obliged to you, sir. That ques-

tion of the disputed fishing rights between the United States and Can-
ada on the Eastern coast of America is an illustration or an analogy

—

1 do not know which to call it—relied upon by my learned friends to

which I will come in the proper order of argument; but may I, as it has
been introduced in this connection, point out that what I did say in

reference to Mr. Sumner and Mr. Sumner's statesmanship was, that the
extravagant idea never entered into his head that by acquiring Alaskan
territory he was acquiring fishes or other free swimming animals in the
sea. That is what 1 think I conveyed, or at all events what I intended
to convey; but if I may be permitted to anticipate, the President has
rightly, in a sentence, indicated the nature of the question dealt with
in the Treaty referred to by Senator Morgan. The state of the case is

shortly this: That, in conflict with France, Great Britain, then owning
the colonies of America, claimed to have acquired, partly by concession,

partly by Treaty : partly by assertion of a right, acquiesced in, though
to some extent disputed, certain exclusive rights of fishery.

Senator Morgan.—But they were a hundred miles away from the
coast.

Sir Charles Eussell.—I do not care where they were, with great
deference; it is entirely immaterial to the point I am upon. Then came
the American rebellion, and the independence ofAmerica. It thereupon
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became a sovereign Power, and it claimed tliat as it liad borne its part
when a colony in acquiring these rights and in exercising these rights,

it was entitled, as an independent Power, to a continuance of those
rights which as a colony it had previously enjoyed. The contention on
the part of Great Britain was that it had lost its right by what it was
pleased to call its act of rebellion, and tliat it had no right to share in

those rights at all; and that matter xt-as ultimately arranged by Trea-
ties, only one of which you have referred to, but which I will have to

discuss at a later stage.

Senator Morgan.—The question in my mind was this. Sir Charles:
whether or not Great Britain and the United States had not in this

Treaty of peace established the jjroposition that there was such a thing
as ownership) in the fisheries that were 50 to 100 miles away from the
land, which became the subject of division of property between the
mother government and the colony when the independence of the col-

ony was accomplished?
Sir Charles Eussell.—Absolutely no assertion of property in

fishes or in any other animals whatever. There was, I agree, an asser-

tion of rights of exclusive property undoubtedly, which is a very differ-

ent matter. I do not need to tell the Tribunal that nations have
740 many times—and no two countries perhaps more prominently

than Spain and Great Britain—claimed exclusive control of large
stretches of the sea; but they have never, so far as I know, claimed
the proyjerty in free swimming animals in that area, or that they were
the ijroperty of either Government, or of any individual subjects of that
Government.
However, that is going rather far afield. But I am upon a question

which I desire to try to follow with some closeness of reasoning. 1 am
now dealing with the exaggerated importance given to this question;
and I assume, as the President said, that this question of the fur-seals

may have been one amongst many others considered in the United
States, but as far as I see not pre eminently in the minds of the United
States advisers, upon the acquisition of Alaska. Their main motiv^es
undoubtedly were the motives which were set out in that Keport of 1868,
that it was opening a large field for new enterj)rise, an extent of com-
merce and new pursuits to a rapidly extending and growing population.
But what followed the acquisition, what immediately followed and what
my learned friends have themselves dwelt on as immediately following
the acquisition of Alaska, shows how little conscious they were of the
value, as they now conceive it to be, of these islands. What happened ?

In the year following the acquisition, 242,000 seals were killed upon the
islands, and that not by the representatives of the United States or by
persons authorized by them. In the following year, 18G0, 150,000. In
the following year, 1870, 87,000: making a total in three years of close
upon five hundred thousand.
Mr. Foster.—1870 was under the lease.

Sir Charles Russell.—1870 was under the lease; perhaps so.

These are figures with which I have no doubt Mr. Foster is familiar.

They are taken from the published authentic accounts of the United
States, the Tenth Census Report, and certain executive documents
which are referred to.

Mr. Foster.—We have disputed those figures in our case.
Sir Charles Russell.—Well, I do not know what you have not

dis])uted ; but since it is put in that way, I had better give the reference.

The President.—The general purport is admitted, 1 believe.

Mr. Foster.—I would not have interrupted except that Sir Charles
referred to my knowledge of the figures,

B s, PT xm 2
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The President.—But, General Foster, I believe that the general
purport is admitted, that in those two years there was a great destruc-
tion of the fur-seals.

Mr. Foster.—There was a great destruction iu 1868, and a lesser

destruction in 18G9.

Sir Charles Eussell.—I have read the figures, 242,000 in 1868;
150,000 in 1809. The figures for the first year are taken from the Tenth
Census Report of the United States, page 40, The figures for the sec-

ond year are taken from Executive Document No. 32, page 37, of the
41st Congress. There need be no comment about these figures.

741 But there is another consideration. Who knows what part in

the future, as a matter of relative importance, this seal fishery

may have in the economy of the world, even from the point of view
of the interest of the United States"? We know that the United States
have, all along this Alaskan territory, great salmon rivers, with nas-

cent industries, which will only reach their full development when the
growing population of the United States overflows to these to a large
extent still uninhabited regions.

Who is to say that this fashion of the day, which may change to-

morrow, may not entirely disappear: just as the fashion of the beaver
disappeared when it was found that the ingenuitj^ of man, by the inven-
tion of the silk hat, had supplied an article that was quite preferable to

the " beaver" ? Wlio knows that, compared with the permanent interest

of the world in the great food supplies so much more largely in recent
than in former years derived from the plentiful bounty of nature in the
bosom of the seas, this ocean seal industry may not in a very short time
indeed sink into a position of insignificance; and signs are not wanting
that the citizens of the United States themselves regard it in that light.

I should like to refer iu this connection to only one manifestation of that
opinion. I refer to the Report of the Board of Trade of Port Townsend,
a port of Washington Territory, which you know, is immediately south
of British Columbia, and abutting upon Puget Sound. I am referring

to page 71 of the second part of Volume III of the Appendix to the
British Case.

We do not believe tliat the lease of the " Pribilof Islands aud adjacent waters" ever
was meant or intended to mean the whole waters of Behring Sea; but that the limit

of one marine league from the shore is the recognized limit, outside of which the
waters are known to the civilized world as the high seas, where our citizens should
he encouraged to pursue their avocations of fishing aud hunting. It is shown by the
reports of Government officials iu the publication of the Tenth Census that the
destruction of fish life by seals, sea lious, and other animals whoso sole food is fish,

is very largely in excess of the amount of fish takeii by the whole of the fisheries of
the United States; and to protect these ravenous animals is to cause the destruction
of enormous quantities of nutritious food, which should be utilized as a means of
supporting the lives of the millions of people in these United States.

The Chamber of Commerce consider that the order of the Government by act of
Congress closing Behring Sea is an act, not for the benefit of the people to secure
them a cheap article of food, but is for the sole benefit of a simple monopoly, to

enable them to supply articles of luxury for the fashionable clothing of the rich.

We believe this act of Congress to be a species of class legislation for the benefit of
the wealthy few, and as such is opposed to the principles of sound policy ; aud we
protest against its further continuance.

These views may be right or wrong.
Mr. Phelps.—What city is that"?

Sir Charles Russell.—Port Townsend in Washington Territory.

Mr. Phelps.—I did not know there was such a place.

The Tribunal here adjourned for a short time.

The President.—Sir Charles, we are ready to hear you now.
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Sir Charles Eussell.—Mr. President, to prevent a possible

742 misconception, I wish to refer to the Rei^ort of the Committee of
18(58, which has already been mentioned. It refers to the refnsal

of the Russian Government to renew the lease to the llnssian American
Company. The possible misconception I wish to guard against is the
supposition that becanse the word "'American"' is used it w'as in any
sense an American Comi)any. It was not—it was the representative
of the original Russian Company.
Mr. Justice Harlan.—Of tlie Russian Company under its first name?
Sir Charles Russell.—Acting nnder successive Russian Charters,

but not in any sense an American Company or owned by American citi-

zens. I thought it possible the President might have had a different

idea in his mind.
The President.—I thought in fact that Americans had got into the

company.
Sir Charles Eussell.—ISTo sir they had not. One other word.—

I

pay the greatest deference, I need not say, to what any member of the
Tribunal calls my attention to, and in reference to the observation of
Senator Morgan that the United States supposed that it was buying
the fisheries or the fishes in tlie Behring Sea (as to w^iich I used perhaps
forcible language in suggesting it was im]^ossible to suppose a gentle-

man of Mr. Sumner's knowledge and statesmanship could have enter-

tained any such idea), I would refer Senator Morgan to page S5 of the
report of the same spee(;h to which I previously adverted— (it is in

vohime I of the Appendix to the Case of the British Government)—in

which he points out, quite accurately, what are the advantages which
the owners of territory enjoy in relation to fisheries. It is in this

language:

As no sea is uow mare clausiim, all tlicse—(that is to say the fisheries to which he
is adverting)—may be pursued by a ship nnder any Hag, except directly on the coast
and Avitliin its territorial limit. And yet it seems as it" the possession of this coast
as a commercial base must necessarily give to its jieojile peculiar advantages in this
pursuit. What is now done under difficulties will be done then with facilities, such
at least as neighbourhood supplied to the natives even with their small craft?

That is to say, the natives even with their small craft and with their

imperfect appliances, by reason of their residence on the coast, had
peculiar advantages in these fisheries, although as a matter of law and
of right they were open to all the world. So he says the possession of
Alaska will give special advantages to them in that regard.

It is right to point out that he uses this language in reference to fish-

eries in a more limited sense than the sense in which it has been used
here. My learned friends have si)oken of the Alaska seal fishery; their

Statutes have treated the fur-seal industry as a fur-seal fishery, and so
forth. Mr. Sumner was here particularly referring to fisliery in a more
limited sense; he w^as referring more i)articularly and itointedly to fish

of various kinds which he mentions, but he also mentions, among others,

whales; and there is no reasoning in that paragraph which would
743 not equally apply to any free swimming animal which you can

find in the sea.

Senator Morgan.—I should be very much surprised to find that
Mr. Sumner had been digressing from the doctrine established at the
time we obtained our inclependence, and was traversing the idea that
there was progress in international law.

Sir Charles Russell.—I am still endeavouring to get the Tribunal
to realize something like a just view of the proportions of this case, and
to discount the exaggerations which I suggest have been put forward
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Oil the part of tlie United States. Now I bave to call attention to the

fact that when I mentioned the possible case of it beinjjfonnd that this

industry of fur-sealing', if enconraged and the species largely multiplied,

niigiit be found to conflict with more important general interests, I was
not drawing upon my imagination, becaose we have actual experience

in the legishitiou of other countries, that it has been found necessary to

olfer rewards for the extinction of animals of the same class. I would
reler to the illustrations which are given, which the Tribunal Avill find

in Vol. I of the Appendix to the Counter Case of Great Britain, page
177. The Tribunal, of course, will be ])repared for the statement from
me that we do not slirink from the legitimate consequences of the propo-

sitions that we are advancing.
We sny, first of all, that even if the result (apart from any question

of regulations which I am not now dealing with at all), of the unchecked
exercise ot' what we claim to be our right of pelagic sealing were to be
the extinction of the fur seal, that would be no reason for ]>rohibiting

the exercise of our riglit, if the right exist. It may be the foundation

of a consideration or argument why the right does not exist; but if the

right exists, and if the consequences of its exercise be the extermina-

tion of the fur-seal, we do not shrink from those consequences.

But the point lam now upon, as, of course, you will see, is somewhat

Destruction of ^^iff^^i'^^t- I aui pointing out what other countries have
the seal may be fouud it uccessary to do ill this regard, and you will find the
uecessaiy.

legislation in relation to the Baltic fisheries, at page 177 of

volume I of the Appendix of the British Counter Case. Now I ought
to tell the Court that this is legislation relating, not to the fur-seal, but
to the hair seal. It makes no diti'erence in the argument, as the Tribunal
will at once see. The hair-seal is an animal pursued for the sake of its

skin. Its skin is an article of commerce. It may not be so important—

I

am not able to judge of it relatively—as the fur-seal, but it is an article

of commerce for two reasons: first for the sake of its ])elage, and next
foi' the sake of the oil which can be extracted from its body; and not-

withstanding an industry largely pursued, this is the legislation:

Tho constantly increasingunmberof seals on our Baltic Coastshas become so bevions

a danger to oar coast fisheries that it appears high time to liud ways and means to

keep these injurious animals away from our shores.

Ten or titteen years ago, when our tisherraen still underrated their destrnc-

744 tiveness, and at best were amused to .see one of them, it was hardly thought
possible that these animals would one day endanger the fisheries on tho coast

of Sleswick Holstein, where they formerly appeared only in small numbers, and at

X^laces Avhere there was not much chance of their injuring the fisheries.

It is not easy to answer tho question as to bow the evil can best be remedied, for

even the use of poisoned fish as bait (apart Irom the danger connected with this

method) would not be of any nse, because the seals are very choice in the selection

of their food, and would only take to the dead bait if there was absolutely no chance
to get fresh fisli, a case which will hardly ever occur in the open sea. It niight be
recommended to ninke an experiment with bow-nets made of galvanized iron wire,

painted brown, like the color of the bow nets usually employed. The shape of these

bow-nets slu)uld be that of the common bow-nets used for catching cod, but the

entrances to the different chambers should be so arranged as to make it easy for the

seals to slip in.

And thereupon there is a suggestion by Mr. Hinckelmann as to what
ought to be done.
Mr. Justice Harlan.—Before you leave that. Sir Charles, I should

like to ask, do you know whether that report was supplemented by
legislation °i
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Sir Charles Eussell.—That I do not know. We find that there is

legislation in the case of Denmark, I am not sure about the other case,
bur, I will enquire as to that.

Senator Morgan.—Is any of that legislation in force now?
Sir Charles Eussell.— I have just said that I ara not sure wlietlier

it was followed by legislation.

Then as regards Iceland this is the note:

The attention of the Legislative AsseniLly was not specially directed to this matter
of protecting the fisheries, nor were laws vnarted on this snbject before 1885; and
the present laws are in many instances primitive, imperfect, and inconvenient, accord-
ing to the conditions of the country. One of the worst features is that in regard to
seals, which are so injurious to the salmon fisheries. This is contained in section 4
of the following statute. The defective point about this bit of legislation is tliatin
all salmon rivers (with one excejition) and their mouths, where there are seals there
are also seal-catching places, so that the law is of little or no benefit to the saluion, as
it is forbidden to disturb the seals in the places where they are at all easily accessible.

Section 4 referred to is as follows:
Section 4: In rivers and their mouths where there are salmon, it is allowed to shoot

or frighten seals, with the restriction that the inviolability of breeding and seal-
catching places, which are tlius especially proclaimed, must not be infringed upon,
except with the penalty of full damages, according to the estimate of good men nomi-
nated by the judge and sworn in court.

Then as to Denmark there is this:

. Owing to rewards now granted by the Fishing Society of Denmark, amounting to
3 kroners for each seal killed, according to the Copenhagen correspondent of our con-
temporary, "Industries" the extermination of seals is now being energetically pur-
sued in Danish waters. It appears that in those localities where the fisliery industry
has been pursued with least success the seals most abound. A seal is seldom seen in
tlie neighborhood of Middlefart, in the Little Belt, as the fishermen in that neigh-
borhood are very active in fishing and seal hunting.
An contraire, on the small island of Hosselo, north of Zealand, one man sent in the

heads of no less than 120 seals, while another man sent in 40 within the last ten
months. Daring this jieriod 810 seals have been killed.

745 And, finally, there is a citation on the same page, taken from
a United States paper of February of 1892. '

The T)ay fishing in Essex County, Massachusetts, has been so seriously injured by
the alleged depredations of seals that the authorities offered a bounty of 1 dollar
each for killing them. During 1891 the fishermen killed forty-four on tJhe coast, and
in the rivers of the county.

I do not find there was any difference made between males and
females; or that the laws of IS'atnre, so strictly insisted upon by my
friend Mr. Carter, were regarded as standing in the way of what was a
necessary attempt to protect a very valuable industry. I leave this
subject with only one concluding suggestion. All the members of the
Tribunal may not be aware—many of them I know are aware—that
along the coast of Washington in United States territory, and along
the coast of British Columbia, (and I think growing industries of the
same kind are springing up farther north), are to be found great salmon
fisheries, and great canning industries carried on in connection with
those industries. I luive myself seen them on the Willamette Eiver:
they are on the Columbia Eiver: they are on the Iradis Eiver—they are
on several other rivers along that coast. Now can it be doubted—is it

possible even to suggest it?—that if it were found that those seals
were, in a serious degree, interfering with these canning industries,
either upon the British Columbian Coast or uiion the Alaskan Coast,
that it would not be perfectly within the right of those who were inter-

ested, by all legitimate means, by all means in their power, short of

means which would do injury to the rights of some one else or cause
unnecessary or malicious injury to any one else, to do what they pleased
to exterminate these animals which were preying upon <ind injuring
what they regarded as an important and valuable' industry?
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Senator Morgan.—Do you recollect whether Canada passed any
Statutes offering' a reward for killing- seals, or whether they are in oper-
ation?

Sir Charles Russell.—1 will enquire; 1 am not aware of any. I
rather think there are some liegulations in that sense—(whetlier they
amount to Statutes or not, I will not say)—relating to the fisheries on
the east coast; but I will enquire and endeavour to supply the neces-
sary answer.
Now I i^ass from that topic, in the consideration of which I have

endeavoured to get the mind of this Tribunal in a fitting frame to con-
sider according to its intrinsic merits and just proportion what this
question of pelagic sealing really is. There are some other preliminary
matters which 1 must also refer to. The Case, the Counter Case, the
Argument, printed and oral, of the learned counsel of the United States
have been full of denunciations of pelagic sealing. It has not only

been denounced as inhuman, but each act of the pelagic

ri?w ^If ''pHa^ic sealcr has been denounced as a crime and a great moral
seaiiiicr taken %y wroug—a little Avorse tluui murdcr, and almost as bad as
United Stales.

pjracy. Xow I wisli to examiue this for a moment or two,
746 and see whether there is not pervading this style of argument the

same kind of exaggeration which was addressed to the subject
of the industry itself.

We start with this initial fact, that the pursuit of the fur-seal by
means of pelagic sealing is the oldest pursuit of the fur seal historic-

ally known. We start with that fact. It is a pursuit which goes back
(to use my friend, Mr. Carter's expression) to prehistoric times. It is a
pursuit followed by the aboriginal inhabitants along tiie coasts in ques-
tion. But there is also something more to be said for it. My friend

Mr. Coudert was sympathetic, as he always is, in his denunciation of

the evil caused by the destructive agencies of man as regards seal rook-
eries in other parts of the world. How stand the facts? Is pelagic
sealing, whatever its faults, accountable for that! No. In every one
of the cases which have been referred to, the cause of the extermina-
tion of the fur-seal species was tlie indiscriminate slaughter upon Jand.

I am not suggesting for a moment that there is not a difference between
the system pursued by the United States and their lessees on the
Islands and that pursued in the indiscriminate slaughter on the other
rookeries in the world. But the fact remains that it has been slaughter
wpon land, and in no case slaughter at sea, that has brought about the
extermination of the seal species in any of its accustomed rookeries.

Further: it is true to say that discrimination cannot be pursued in

relation to pelagic sealing—at least practicalli/ cannot be i)ursued. I

I)resume it would be possible to distinguish a full-grown male seal from
a young seal, but I take it to be common ground between us that, tak-

ing the sizes of seals two and three years of age, it would not be prac-
tically possible to distinguish between a female and a male in the water.
That is an advantage, ])ro tanto, in favor of land killing. But are there
no disadvantages in land killing"?

I have been unable to repress a smile when reading the beautifully

descriptive, but most imaginative accounts, which are given in the lit-

erature of the United States, as to the merits and blessings of killing

on land. In one passage the writer has gone to the length of suggest-
ing that the seal herd, grateful for the protection of the United States,

reposing with confidence in the humanity of man, had entered into a
treaty with the United States—the word "pact" I think was used

—

that they would offer up a certain proportion of their skins yearly as a
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grateful tribute, iu recognition of the protection that they derive from
the beneficent rule of the Agents and Lessees of the United States,

Now, from these imaginative pictures highly creditable to the human
sympathies, and to the imaginations also of those who composed tliem,

I would like to turn in prosaic fashion to the actual facts. What are
the actual facts? I am not now dealing at all, the Tribunal will under-
stand, with any considerations which go to build up, in the estimation
of the United States, their claim to property. I am simply consider-

ing whether there are not certain matters which ought to be borne in

mind by this Tribunal in order that it may be able to consider
747 this question of pelagic sealing without having its reason dis-

torted by passion or prejudice: whether there are not other facts

which ought to be presented to it, in order to mitigate the tale of sup-

l)Osed horrors attendant upon the practice of pelagic sealing: horrors
from which as they contend (but contend untruly as we submit) killing

on land is free. Now for this i^urpose I may refer the Tri-

bunal at once to chapter 14 of the Counter-Case of the uJif^g^erotn't'^lird

British Government. It begins on page 260. Its subject kniing on the is-

is: "Management of the Pribilof Islands by liussia and
^^°*^^'

the United States". On page 261 there is a general statement, which
I Mill not trouble to read, of the method of driving which is there prac-
tised, as the most injurious feature of the system practised on the Pri-

bilof Islands, and it then proceeds to point out—citing authorities upon
the subject—its unnatural and destructive character.

But 1 turn from those general arguments and general statements to
page 262, where citations, very a propos^ are taken from the reports of
Mr. Elliott beginning as far back as 1872, that is to say five years after

the acquisition of Alaskan territory fi-om Russia. He says:

A drove of seals on hard or firm grassy ground, in cool and moist weather, may be
driven with safety at the rate of half-a-mile an hour; they can be urged along with
the expenditure of a great many lives, however, at the speed of 1 mile or 1 1/4 miles
per hour; but this is seldom done.

Further on he speaks of the disposition of the old seals to fight rather
than endure the panting torture of travel,

and on the next page he writes

:

The progression of the whole caravan is a succession of starts, spasmodic and irreg-
ular, made eveiy few minutes, the seals pausing to catch their breath, and make,
as it were, a plaintive survey and mute protest. Every now and then a seal will
get weak iu the lumbar region, then drag its posteriors along for a short distance,
finally drop breathless and exhausted, quivering and panting, not to revive for
hours—days, perhaps—and often never. During the driest driving days, when the
temperature does not combine with wet fog to keep the path moist and cool, quite a
large number of the weakest animals in the droves will be thus laid out and left on
the track.

This prostration from exertion will always hapjien no matter how carefully they
are driven; and in the longer drives, such as 2 1/2, and 5 miles from Zapadnie on the
west, or Polavina on the north, to the village of St. Paul, as much as 3 or 4 per cent,
of the whole drive will be thus dropped on the road; hence I feel satisfied, from my
observation, and close attention to this feature, that a considerable number of those
that are thus rejected from the drove, and are able to rally and return to the water,
die subsequently from internal injuries sustained on the trip, superinduced by this
over-exertion.

Then a citation is made from Lieutenant Maynard of the United States
service. This is in 1874, that is to say eight years after the acquisition
of the islands

:

There has been a waste in taking the skins, due partly to the inexperience of the
Company's Agent, and partly to accident and the carelessness of the natives. In

748 making the drive, particularly if they are long on, and the sun happens to
pierce through the fog, some of the seals become exhausted and die at such a
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distance from the salt-houses tliat their sldus cannot well be carried to tlieru by hand,

and are, therefore, left npon the bodies.

And tlie aiicicTit Kussiau clironielor, to wloni my friends Mr. Carter

and Mr. Coudert more than once referred witli ai)])roval,—a cleric or

bishop, 1 am not snre whicli,—Veuiamiuof, writing with reference to

1842, thus shewing that this is not a new idea, says:

Nearly all the old men think and assert that the seals which are spared every year

{. e. those which have not been killed for several years are truly of little use for

hreediug, lying about as if they were outcasts or disenfranchised.

And Captain Scammon, also of the United States service, says:

The loud moanings of the animals when the work of slaughtering is going on beg-

gars description; in fact, they manifest vividly to any observing eye a tenderness of

feeling not to be mistaken. Even the simple hearted Aleutians say that " the seal

Bheds tears".

Those, you will see, are early strictures upon this method of driving.

I now proceed to-shewthat they are methods which are continued, and
that they are marked by as ^reat cruelty and aggravation as formerly.

Mr. Phelps.—As to one of these extracts, it is right to say we claim

that is a false translation.

Sir Charles Russell.—Whicli?
Mr. Phelps.—The translation to wliicli you alluded, of the Russian

author.
Sir Charles Russell.—Which is the one?
Mr. Phelps.—Veniaminof.
Sir Richard Webster.—We will get tlie original; we have never

lieard that before.

Mr. Phklps.—It is in the Counter-Case. We have exposed it in the

Counter-Case.
Sir Charles Russell.—I do not recollect that. At present what

I am concerned with is this: that this extract, I wish the Tribunal to

understand, from Veniaminof is taken, and taken correctly, from the

Census Report, which is ah official document furnished to the United
States. I understand my friend Mr. Phelps to intimate that in the way
it appeared in that ofticial document, it is erroneously translated.

Mr. Phelps.—It is copied from Elliott's translation into the Report.

The translation was made by Elliott.

Sir Charles Russell.—1 was stating it correctly, I think. There-

fore what I understand is this : When w^e rely upon an Official document
of the United States, my friend retorts upon us and says: " Bnt the

official of the United States has mis-translated some document w^hich is

referred to in that Report." Be it so. If it is so ascertained to be, let

it be made apparent.
But now I go on to the next page, 264, and there we have his

749 later exi)erience. He says in 1890—this is to be found in his

Report furnished to us by the United States:

I can see now, in the light of the record of the work of sixteen consecutive years

of sealing, very clearly one or two points which were wholly invisible to my sight

in 1872-74. I can now see what that efi'ect of driving overland is upon the physical

well-being of a normal fur-seal, and, upon that sight, feel warranted in taking the

following ground.

Would you be good enough to allow my learned friend. Sir Richard
Webster, to read this page for me in order to give me a moment's
pause?
The President.—Certainly.
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Sir EiCHARD Webster.
Tlie least reflection will declare to an observer that, while a fnr-seal moves easier

on land ami freer than any or all other seals, yet, at the same time, it is an unusual
and laborious effort, even when it is voluntary; therefore, when thousands of young
male seals are suddenly aroused to their utmost power of land locoi>!otiou over
rough, sharp rocks, rolling clinker stones, deep loose sand, mossy tussocks, and
other equally severe impedimenta, tiiey in their fright exert themselves most vio-
lently, crowd in confused sweltering liea])s one upon the other, so that many are
often smothered to death; and, in this manner of most extraordinary effort to be
urged along over stretches of unbroken miles, they are obliged to use muscles and
nerves that nature never intended them to use, and which are not fitted for the
action.
This prolonged, sudden and unusual effort, unnatural and violent strain, must

leave a lasting mark upon the physicMl comlition of every seal tiius driven, and
then suffered to escape from the clubbed pods on the killing-grounds; they are
alternately heated to the point of sutFocation, gasping, panting, allowed to cool
down at intervals, then abruptly started up on tlie road for a fresh renewal of this
heating as they lunge, shamble and creep along. When they arrive on the killing-
grounds, alter four or five hours of thif? distressing effort on their part, they are
then suddenly coobd otf for the last time prior to the linal ordeal of clubbing; then
when driven up into the last surround or ''pod", if the seals are spared from
cause of being untit to take, too big or too little, bitten, etc., they are permitted to
go off from the kiirnig-groun<l back to the sea, outwardly unhurt, most of them;
but I am now satisfied that they sustain in a vast majority of cases internal injuries
of greater or less degree, that remain to work physical disability or death thereafter
to nearly every seal thus released, and certain destruction of its virility and courage
necessary for a station on the rookery, even if it can possibly run the gauntlet of
driving throughout every sealing season for five or six consecutive years, driven
over and over again as it is during each one of these sealing seasons.

Therefore, it now appears ])lain to me that those young male fur-seals which may
hai)pen to survive this terril)le strain of seven years of driving overland are rendered
by this act of driving wholly worthless for breeding purposes—they never go to the
breeding grounds laud take up stations there, being utterly demoralized in spirit
and in body.
With this knowledge, then, the full effect of "driving" becomes apparent, and

that result of slowly but surely robbing the rookeries of a full and sustained supply
of fresh young male Idood, demanded by Nature imperatively, for their support up
to the standard of full expansion (such as I recorded in 1872-74),—that result began,
it now seems clear, to set in from the beginning, twenty years ago, under the present
system.

Sir Chahles Russell.—Now at a later stage and in a different con-
nection 1 shall have to dl•a^v the attention of the Tribunal aoain to the

statement at the bottom of page 264 of the British Counter-
750 Case as to the certain destruction of its virility and courage

necessary to the male seal for a station on the rookeries, as one
cause Avhicli has contributed largely (with others I admit) to the
deficiency in numbers.
Then on the same page is the Treasury Agent's (Mr. Goff) Report for

ISDO. This has nothing to do, you will understand, with the Report of
]Mr. P^lliott. This is the independent Report of the Treasury Agent.

Sir Richard Webster,
Now, in opening the season it is customary to secure all the two-year olds and

upwards possible before the yearlings begin to fill up the hauling grounds and mix;
with the killable seals. By so doing it is much easier to do the work, and the year-
lings are not tortured by being driven and redriven to the killing grounds.

Heretofore it was seUlom that more than 15 per cent of all the seals driven in the
latter part of June and the first few days of July were too small to be killed but
this season the case was reversed and in many instances 80 to 85 per cent were
turned away. The accompanying percentage examples will shew the disposition of
this year's drive. The first killing of fur-seals by the lessees was on the 6th of June
ami the scarcity of killable seals was apparent to all. 1 he season closed on the 20th
of July, and the drives in July shew a decided increase in the percentages of small
seals turned away and a decrease in the killables over the drives of June, demon-
strating conclusively that there were but few killable seals arriving, and that the
larger ])art of those returning to the islands were the pups of last year. The aver-
age daily killing for the season was 400, or a daily average of 522 including only the
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days \vorkefl . . . We opeiiod the season by a drive from tlie Reef rookery and turned
away 83 1/2 per cent, when we sliould have turned away about 15 per cent of the seals

driven, and we closed tlie season by turning- away 86 per cent., a fact wliich proves
to every impartial mind that we were redrivinp; the yearlings, and considerin3^ the
number of skins obtained that it was impossible to secure the number allowed by
the lease, that we were merely torturing the young seals, injuring the future life

and vitality of the breeding rookeries to the detrimeut of the lessees, natives, and
the Government.

Sir Charles Eu^^ell.—Then Mr. Lavender, tvLo was also an Assist-

ant Treasury Agent of the United States, says in condemnation of

these drives:

All the male seals driven should be killed, as it is my opinion that not over one
half ever go back upon the rookeries again.

Then we come to an important paper read before the Biological

Society of Washington by Mr. William Palmer of the United States

National Museum, in which he, writing in 1891, treats the subject on
the same lines, and I will ask my learned friend to read that for me.
It is proper to say, as indeed this extract shows, that he has enlarged,

in the earlier part of this i^aper, upon the evils which he conceives to

be attendant upoui pelagic sealing, and then he proceeds to point out
that pelagic sealing is not the only cause which has worked to the

detriment of the seal.

Sir EiCHARD Webster.—This is taken from pages 187 and 188 of

the British Commissioners' Report; but it will be found in part in the

Counter-Case on page 206.

But pelagic seal fishing is not the only cause of the decrease of seal-life on the
Pribilofs.

Probably an equal cause is the unnatural method of driving seals that has been
followed on the islands since the lirst seal was captured.

751 The mere killing of seals as conducted on the islands is as near perfection as

it is possible to get it.

They are quickly dispatched, and without pain. One soon recognizes, as in the
killing of sheep, that in the qxiickness and neatness of the method lies its success, all

things considered.
But the driving is a totally difiercnt matter. I doubt if any one can look upon the

painful exertions of this dense crowding mass, and not think that somewhere and
somehow there is great room for improvement. It is conducted now as it always
has been; no thought or attention is given to it, and, with but one exception, no
other method has been suggested, or even thought necessary.

The fur-seal is utterly unfitted by nature for an extended and rapid safe journey
on land. It will progress rapidly for a short distance, but soon stops from sheer
exhaustion. Its flipper's are used as feet, the belly is raised clear from the ground,
and the motion is a jerky but comparatively rapid lope. When exhausted, the ani-

mal flops over on its side as soon as it stops moving, being unable to stand up.

The character of the ground over which the seals are driven is in many places
utterly unfit for the purpose; up and down the steep slopes of sand dunes, over cin-

der hills studded with sharp rocks, some places being so bad that they are avoided
by the people themselves; but the seals have been driven over the same ground for

many years, and on some of the hills deep paths have been worn by the passing of
tens of thousands of seals. No attempts have been made to remove the rocks or to

lessen the difiiculties of the passage and the seals are still driven pell mell over huge
rocks and down steep inclines, where many are crushed and injured by the hurrying
mass of those behiud. When the drive reaches the killing ground it is rounded up
and left in charge of a man or boy to await the killing, which begins at 7 a. m. A
pod of perhaps 60 seals are then cut out of the drive and driven to the killers, who
with long wooden clubs stun those seals that are of proper size and condition by a
blow or two on top of head.
The seals that are not killed are then driven away by tin pans and a great noise,

and while in an excited and over-heated condition rush as fast as it is possible for a
seal to go into the icy cold waters of Behring Sea.

It will thus be seen that these seals are subjected on an average from 2 o'clock

in the morning until 10 to a long drive over very rougb ground, then to a dense
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herding, wbere tbey are coritinnally in motion and crowding eacli other, thence to an
intense excitement on the killing ground, and linally in a condition a little better
than madness rushing into icy cold water.

Uncivilized and partly civilized man has no pity for dumb brutes, and as these
drives are conducted entirely by the natives, who prefer indolence in the village to
the discomforts of a drive in the fog and r;iin, it follows that the seals are often
driven much iaster than they should be, and absolutely without thought or care.

But this is not all. The seals that are spared soon haul out again near a rookery,
£.iid perhaps the very next day are obliged to repeat the process, and again through-
out the season, unless in the meantime they have crawled out on a beach to die, or
have sunk exhausted to the bottom. The deaths of these seals are directly caused
ae I shall explain and, as far as I am aware, it is mentioned now for the first time.

Mr. Palmer then states that lie believes death to result chiefly from
the consumption of the natural store of fat while the animal is too

exhausted to go in search of food. He continues:

I remember looking with curiosity for the cause of death in the first seal I found
stranded on the beach. Externally there was nothing to indicate it, but the first

stroke of the knife revealed instantly what I am confident has been the cause
752 of death of countless thousands of fur seals. It had been chilled to death;

not a trace remained of tlie fat that had once clothed its body and protected
the A'ital organs within. . . I opened many after this, and always discovered the same,
but sometimes an additional cause, a fractured skull peihaps. I have even noted,

those left behind in a drive, and watched them daily, Avitli the same result in many
cases. At fii'st they would revel in the ponds or wauder among the sand dunes, but
in a few days their motions became distinctly slower, the curvature of the spine
became lessened; eventually the poor brutes would drag their hind flippers as they
moved, and in a few days were become food for the foxes. In every case the fat had
disappeared.

During the eight years minoritj- of the few male seals that have escaped their
enemies it is safe, I think to assume that at least four summers Avere spent in getting
an experience of the drives. Does any one think that they were then capable of
filling their proper functions on the rookeries?

The natives have been provided with whistles, and when a boat finds itself near a
rookery (and a pretence for its presence is easily found) good use is made of them,
with a consequent confusion among the seals and a proljable increase in the next
morning's drive.

Sir Charles Ru«sell.—IS^ow finally, after speaking of the method
pursued on the Commander Islands, he contrasts the state of affairs as
observed by him on the Pribilof Islands, in these words:

On the American side, on the contrary, the seals are driven as fast as possible, the
only ones being weeded out being those too weak to go further, while of those
rounded up on the killing-ground by far the greater number are allowed to escaj)e.

Out of a drive of 1,103 counted by me only 120 were killed; the rest were released.

Now, upon that, the comment made by the British Commissioners is

not, I submit, an unfair one, they say:

If it were possible to drive only those seals which it is intended to kill, little

exception could be taken to the method of driving in the absence of any better
method, but the mingling of seals of varied ages upon the hauling-grounds from
which the drives are taken, even under the original and more favorable conditions
of former years, renders it necessary to drive to the killing jilace many seals either
too young or too old to be killed.

And then finally, at the top of page 269 of the Counter-Case:

Thus, it has occurred that, in late years, considerable and increasing numbers of
breeding females have been driven to the killing-grounds with the killables, though
when recognized there in the process of selecting for killing, they have been released.

Now 1 will only make this comment on that evidence to which I have
referred: does it not seem to each Member of the Tribunal that the
laudation bestowed upon the system on the Islands has been a little too
unqualified : that it is difficult to say that their methods are not marked
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by inhnmaiiity and cruelty, aiul that it is difficnlt also to say tliat they
are not followed by waste, when you have j^ot the statements by inde-

I)endent persons, representatives of and connected with the Executive
of the United States, pointing' to the h)ss by thousands of seals

753 which, subjected to this unusual pressure of locomotion on land,

for which nature never intended them, are then separated from
the herd, and many of them die? They die immediately from the
injuries they receive, and many become utterly useless for tlie purpose
of breeding, their courage and virility being unduly affected.

One point remains. It is still to be said for their methods on the
Islands that they make the attempt to discriminate and do discriminate

between the sexes; but, even as regards that, the facts show, as I shall

proceed to demonstrate at this moment, that they have of late years
on the Islands themselves been committing that grievous moral crime
of killing females.

Now, how is that established? It is established by the evidence
referred to yesterday and also at a previous sitting by my friend Mr.
Coudert; but he only read (I am not making it a matter of complaint)

quite naturally the passages in that evidence which were ad rem to the
particular points that he was discussing. But I have to call your
attention now to some of the other evidence, and I refer for this pur-

pose to the second Volume of the Appendix to the Counter-Case of the

British Government. I will begin at page 245. This is the evidence
which my learned friends have been praying in aid, quite justifiably,

upon another part of the case,—endeavouring to make out a distinction

between the Alaskan and the Eussian herds, as they have been called.

I am not dealing with that point, as, of course the Tribunal under-

stands, I am on the point that, according to the existing methods, there

is inhumanity, there is waste, and there is not absolute discrimination

as to sexes on the Islands.

I refer, first, to the gentleman who has received, I have no doubt
quite justifiably, a high laudatiou from Mr. Coudert,—I mean, Mr.
Stamp; and, if

,
you read paragraph 5 of his affidavit, you will see that

he says

:

A noticeable feature about the consigumeiits from tbe Pribilof Islands has been
tbat, while formerly the consignments were entirely composed of male skins, of late

years, from 1883 np to 1890, female skins have appeared among them each year in

increasing numbers.

Then, on page 249,—I am only selecting those who are the most con-

siderable witnesses referred to by my learned friend, Mr. Coudert,—in

the declaration of Mr. Bevington, paragraph 3, he says:

As regards the Alaska Catch, I have during the last four or five years noticed
amongst them a small quantity,—say from 10 to 15 per cent.—of female skins.

And Mr. AUhusen, on the same page, paragraph 3, says:

There is another feature in relation to the Alaska skins, namely, that they, for the

most piirt, are entirely composed of male skins. Of late years, that is to say, from
the year 1883 or 1884, I have noticed fimongst this consignment a certain percentage
of female skins, which percentage has increased in later years.

The same thing is to be found in paragraph 9, page 250, of the

declaration of Mr. Henry Poland ; and there are several more in the same
sense, but I will not trouble the Tribunal by referring to them.

754 I say, therefore, that it stands thus: I do not at all concede (I

am sure the Arbitrators will understand this) that these con-

siderations—and I will give the reasons when the proper time comes

—

have anything to do with the question of affirming the right of prop-

erty, or the right of protection, which of course can be only incidental
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to tliat property. If tlieio is no property, there is no protection,

because there is nothing to protect; but I chvell upon this, because, I

think it important to do so in order that the Court may see tliat the
claim wluch the United States Counsel have been instructed to make,
or thongiit lit to make, that the system pursued on the Islands is wliolly

free from objection on the ground of waste or on the ground of cruelty,

is a claim which, when the facts are examined, is seen not to be w^ell-

founded. There is certainly this to be said—and my learned friend,

Mr. Coudert, made it a subject of humourous observation, but it seems
to me a just enough observation,—that the pursuit of the seal at sea
does give the animal a chance of escape. The clubbing him on the
head makes the islands a mere slaughter-house for the seal and gives
him no chance at all. And after all there is this to be said for pelagic
sealing, that at sea the seal is in his natural, or what I claim to be his

natural element; and he has been furnished by nature Avitli means of

resistance to the attempts of man, with means of evading the pursuit
of man, which give him a better chance of life and of escape.

Now my learned friends, as the Tribunal cannot fail to have noticed,

have adopted a lofty tone in this discussion. I think you, Mr. President,
said that Mr. Carter, in his eloquent address, spoke for mankind. He
did. How h.e spoke for mankind I shall make apparent in a moment or

two. But my learned friend, in effect, said this : "We the United
States are not nuiking this claim from any selhsh motives. We are
here as the iriends of humanity. We acknowledge that this is not our
property absolutely. We are trustees for the world at large. We are
trustees: mankind the cestuis que trustent. We only ask to be per-

mitted in the interests of mankind, for the benefit of mankind, to per-

form our oflice as trustees, as friends of humanity, as philanthropists,

as champions of the interests of the world".
Well, I am very far from doubting the sincerity of my learned friends;

but I must be permitted to point out that, while accepting these profes-

sions as sincere, their demands seem to me to be exactly the demands
which would be made by a selfish Power making an eft'ort to secure the
seals for themselves; for what do they say"? " We are the owners of
the Pribilof Islands in Beliring Sea. They are pleased pathetically to

desciibe those Islands as the last home of the fur-seal". They say:
" Give to us, the tenants and owners of these Islands, the power to

exclude everybody but ourselves from the great expanse of ocean in

which those Islands are situate. Put au end to pelagic sealing in the
Behring Sea, and not in Behring Sea only, but justify us in stretching
out the arm of legal authority over a still wider expanse of ocean.

Authorize us by your award to search, and if necessary to seize

755 and confiscate, vessels that are engaged in this inhuman, this

immoral trafBc, or vessels that we suspect are engaged in this

pursuit; and having given us that authority we will recognize our duty
as trustees to mankind by giving to mankind the benefit of the fur-

seal at the market price": the market price being enhaiued by two con-

siderations: the considerations, first, the duty which the United States

imposes upon every fur-seal skin taken on the Islands; and enhanced,
next, by the fact of the monopoly which this demand implies and
secures.

I will only take leave to say that that does seem to be a very extr;iva-

gant view of the obligations of a trustee for the benefit of mankind, and
that I do not see in what way this i)r(tfession of the duty and obliga-

tion of the trustee differs from the assertion of the most exclusive and
absohite right which the most selfish nation might assert in any sub-

ject of exclusive property.
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I wish to make this position as to the conditions on which they offer

this coiumodity to mankind pretty plain. If they disapprove—and I

believe they do disapprove—of pcla.uic sealing, I am going to give tliem

the benetit of a suggestion which will put an end to jx'lagic sealing.

What is it that has made pelagic sealing worth the efforts and enter-

prise of the men who have now made it a considerable commerce'? It

has been the fictitious, enhanced value that has been put upon seal-

skins by reason of the exaction which the United States make in resj^ect

of every skin brought in to their dominions—an exaction from wliich

the territories outside their dominions are free. What is that? For
this is a matter that I think is not yet in the apprehension of the

Tribunal.
From 1870 to 1880 the United States were paid a yearly rental of

$55,000 for the tenure of these islands. In addition to that they imposed
a tax of -$2.02,5 per skin, which on a hundred thousand skins would
amount, spreading the rental over the entire number, and adding, of

course, the exaction per skin, to $3.15 per slvin, or thirteen shillings in

Englisli money. From 1800 the rent Avas $00,000 yearly rental for a

lease from 18'J0 for twenty years, which w^ould expire, therefore, in 1910.

The tax was raised to $9.02.5 per skin, and the limit was 60,000 skins

per year; and in the same way, taking the yearly rental of $60,000, and
adding a proportionate part to the $9.02.5 per skin, we find that the

exaction in respect of each skin is $10.62, or over 42 shillings, English

currency. There is the secret of pelagic sealing. Those who think

they have the right to pursue it, United States citizens be it noted

amongst the rest, Caniulian settlers amongst the rest, subjects of the

Queen inhabiting these parts, are tempted to engage in it; and it is

that A-ery exaction which su])plies the motive and gives the reason for

pelagic sealing. I need not say that I am not questioning the right of

the United States in its wisdom and judgment to impose any tax it

pleases, under any conditions it pleases, upon those who are subject to

its rule. That is not the object of my argument. My argu-

756 ment is to show that it is this very exaction which gives to those

who are outside the dominion of United States law the freedom

from that exaction which supplies the motive without which pelagic

sealing would not be an existing thing to-day. I do not doubt tlie sin-

cerity of my friends. If those who instructed them, if those who actuate

the policy of the United States, desire sincerely, as trustees with no

selfish purpose, as trustees for the benefit of mankind, to send these

blessings abroad, to send them abroad on reasonable terms, and above
all, while they are doing that, to put an end to pelagic sealing, the

remedy is to be found in the direction which this suggestion of mine
indicates.

Senator Morgan.—Sir Charles, do you know whether the price at

which the United States have taxed these skins has had the effect of

raising the price of the Kussiau and Jai)anese catches?

Sir Charles Ettssell.—I am not able, sir, off hand, to say; but I

should say certainly it would have that effect too.

Senator Morgan.—I have not seen any evidence of that fact in this

case.

Sir Charles Russell.—1 think some of it will be forthcoming a

little later.

I am really tempted to exclaim—I mean no offence to my learned

friends—when the argument is put forward in this specious way, I am
tempted to exclaim with Dr. Johnson, our great lexicographer, " Let us

rid our minds of cant". Let us approach this question fairly, look it
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straight iu the face, let us hear as little as possible in the future in this

argument about these high j^hilanthropic aims, this benelit to mankind,
and all the rest of it.

Mr. Justice Harlan.—Will you explain how the exaction of the
United States, to which you have referred, increases the price in the
Loudon market of seal-skins taken in the North Pacific by pelagic
sealers who do not have to pay this exaction?

Sir Charles Russell.—Of course it is that very consideration
which gives to the i)elagic sealer in the North Pacific his margin of
profit.

Mr. Justice Harlan.—1 can understand how those who take them
on the islands and have to pay those exactions must ask. a certain ])rice

in London in order that they may get sufficient profits; but if the
jtelagic sealers are not subject to those exactions, can they not under-
sell those Avho carry skins from the Pribilof Islands to the London
market?

Sir Charles Kussell.—My answer is very brief. The price of the
article in the ultimate market to which it finds its way, although it may
be iu some stages influenced by the cost of production, is ultimately and
mainly influenced only by the question of supply and demand; and
therefore the pelagic sealer, although of course he could afford to sell

the skin at a lower price, will not sell it at a lower price than that
which the market commands. The diflerence between the position of
the pelagic sealer who is outside the area of United States legislation

and the man who is within it, is that the one man has to pay this tax
and the other hf^s not. That is the difference.

757 The President.—Would you go so far as to say that pelagic
sealing would be utterly inipossible if there were not this tax to

pay to the United States—that the exjiense, for instance of pelagic
sealing Mould be too great for the skins caught at sea by pelagic seal-

ing to fetch a marketable price?

Sir Charles Kussell.—I should not like to commit myself to that
statement, sir, without some consideration. I should not like to say that
pelagic sealing would entirely cease ; but certainly it would not offer the
inducements which the existing state of things does ofi'er to pelagic
sealing, for the obvious reasons that my learned friends have enlarged
upon. They have established—I think satisfactorily established—tliat

if there is no tax, the man who clubs the seal upon the island can bring
the skin of that clubbed seal to the market upon cheaper terms and
with less expenditure of labour than the man who has to pursue it iu the
open ocean; but 1 should not like to go the length of asserting that it

would necessarily put an end to it entirely. Certainly it would to a
very large extent.

Senator MoRCfAN.—Sir Charles, it is proper, 1 think to remark in
regard to the ]!olicy of the United States (iovernraent iu taxing the take
of the seals there that it is to sustain the Government. This is the
only industry upon those islands; and I think that tlie United States
is the only country in the world whose (Constitution prohibits its Gov-
ernment from levying an export duty. I think it is the only one.

Sir Charles Russell.—I take the liberty of saying, sir, that I did
not ])resume to offer any opinion in the sense of condemnation, or even
of adverse criticism upon what the United States choose to do. I was
merely dealing with the pretensions put forward that the United States
were appearing in this matter simply as champions for the interests of
the world, as friends of humanity, and were merely offering as trustees
or intermediaries this article of luxury for the benefit a^nd in the inter-

est of mankind, or of womankind.
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A complaint has been made, Mr. President, which I must notice in

passing, by my learned friend Mr. Carter, and referred to also by my
friend INIr. Coudert, wliich took this form: that if Canada

critici-ni of Cana- had not intervened this arbitration need never have been
diau position held—ill othcr words thnt the United States and the
Government of the Queen would have come to terms in the matter. Is

it quite right that that theme should be introduced at all? Who liave

a better right to speak in this matter than those who are directly inter-

ested? Who?
To the United States, with its boundless resources, this is a very

small matter; to Canada, comparatively poor, a struggling but a rising

colony, it is a matter of considerable importance; and surely, as the
voice of Canada cannot be heard di])lomatically as between her and the
United States, it- was not only the right but the duty of those who rep-

resented her to put forward their views, and to put forward their views
as strongly as they could, as to the nature of the interests

758 involved and the loss that might result to Canadian enterprises
and commerce if the course indicated by the United States were

acquiesced in. I think America ought to be the last country, its repre-

sentatives the last people, to seek to limit the rights of exj)ostulation and
of action on the part of colonists. They held a very free and very correct
view of their rights in that regard while they were still colonists; and in

the time of Lord North, the Lord Salisbury of that day, they showed very
clearly, very plainly, and, as I believe, most justifiably, that they were
the best judges of what their own interests as colonists demanded.

I pass from that. A complaint has also been made about the Bi itish

Commissioners; and I think it due to those gentlemen, both of whom
I have the honour of knowing, to say a word or two about them.

TJnited States ^ think bcforc their conduct was criticised, before my
criticism oi British learned frieuds with more or less vehemence asked this
Commissionerd. Tribunal to regard them as partisans, as hostile witnesses
from whom they were at liberty to extract any admission whi(;h was in

their favour, but were at liberty to discard all that was not in their

favour—before they pronounced a judgment as to the manner in which
those gentlemen had performed their duties, I think it would have been
right in common fairness if my learned friends had referred to the man-
date under which those Commissioners acted. If they had done so, I

think they would have seen that it was impossible for them to keep out
of sight in their Eeport what they conceived to be the evils both of

management on the islands and the evils of pelagic sealing, as to which
they frankly and openly avowed their opinion. Their authority was
derived from two documents wliich aie put as the i)reface to their Eeport.
The first is the letter of Lord Salisbury, of the 2J:th June 1891. It is in

the preface to the Report, and begins with this statement:

The Queen having been graciously pleased to appoint you to be her Commissioners
for the purpose of inquiring into the conditions of seal life in Behring Sea and other
parts of the North Pacific Ocean, I transmit to you herewith Her Majesty's com-
mission, etc.

Let me in passing point out a mistake into which I venture to think
my learned friends have fallen when they refer to this in another con-
nection, which I am not now dealing with; but as it is under my eye,

and as I probably shall not need to recur to it again I wish to make the
correction in passing.
My learned friends claim this mandate, applying not only to Behring

Sea but to other parts of the North Pacific Ocean, as supporting their

argument that regulations, protection, and jurisdiction outside of Beh-
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ring Sea Avas contemplated in it. I wish to remind the Tribunal, that
there is in this a confusion. In the diplomatic correspondence, begin-
ning in the time of Mr. Secretary Bayard and renewed again after a
long interval, there are two lines of negotiations running on side by
side almost. One of these is the consideration of the questions which

have arisen in difference between Great Britain and the United
759 States, and which, as I shall hereafter in another connection

demonstrate, relate to Behring Sea and to Behring Sea only
But in addition to that there was a suggestion put forward by Mr.
Bayard, and assented to by the British Government, as to an inquiry
which should not be confined to Great Britain and the United States,
but which should extend to other Powers interested.

The suggestion had its origin in the note, which, you will recollect,

sir, was addressed by Mr. Bayard to various Powers asking for their

CO operation. It was in view of that general inquiry, not restricted to

the United States and to Great Britain, that the idea of the commission
was originally started ; but side by side with that, distinct from that,

and, as Mr. Wharton says in one of the letters to which I shall here-

after refer, without prejudice to the questions in dispute between the
United States and Great Britain, this question of the larger commission
was being considered.
Lord Salisbury then proceeds:

The main object of your inquiry will be to ascertain "what international arrange-
ments, if any, are necessary between Great Britain and the United States and
Russia, or any other Power, for the purpose of preserving the fur-seal race in
Behring Sea from extermination."

You will recollect, sir, that this idea of the Commission had origi-

nated long before the Treaty was signed.

He proceeds.

Application has been made to the United States for permission for you to visit the
seal islands under their jurisdiction, and a similar request will be addressed to the
Russian Government.

I pause here to ask, what was the object or the use of their having
permission to visit the Commander Islands and the Pribilof Islands,
unless it was to note what they saw, and, so far as it was relevant, to

record, note, criticise, comment on the conditions of seal life?

Your attention should be particularly devoted to ascertaining (1) the actual facts
as regards the alleged serious diminution of seal life on the Pribilof Lslands, the
date at which the diminution began, the rate of its progress, and any previous
existence of a similar occurrence; (2) the causes of such diminution, whether and to
what extent it is attributable (a) to a migration of the seals to other rookeries, (b)

to the method of killing pursued on the islands themselves, (c) to the increase of
sealing on the high seas, and the manner in which it is pursued.

Then they are enjoined to neglect no sources of information, and to
carry on their inquiry with impartiality.

Then at a later stage—it is the only other extract with which I shall

trouble the Court,—at the top of page vii, after they have been abroad,
a further letter is directed to them on the 15th of January, 1892, only
one passage of which I intend to read.
You will observe that Lord Salisbury says, and this is before the

report is drawn out

—

that it is intended that the Report of the Joint Commissioners shall embrace
760 recommendations as to all measures that should be adopted for the preser-

vation of seal life. For this purpose it will be n.i^cessary to consider what
regulations may seem advisable, whether within the jurisdictional limits of the
United States and Canada, or outside those limits. The Regulations which the
Commissioners may recommend for adoption within the respective jurisdictions of

B s, PT xin 3
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the two countries Avill, of course, be mntter for the consideration of the respective
Governments, while the KegiUations alVectinjac waters outside the territorial limits
will have to be considered under clause 6 of the Arbitration Agreement.

I say that no (;aiuli(l man—and 1 think ray friends are candid men

—

could read this without seeing that it was impossible for the Commis-
sioners to have avoided going into the matters which they did go into.

The consideration of pelagic sealing involved the question whether it

had necessarily incident to it all the evils whi(;h were attributed to it;

the consideration of the management of the islands involved the ques-
tions whether it was the impeccable system which its friends professed
it to be, or whether there were not to be found in this management
some explanatory contributor}'^ cause of the admitted decrease in the
numbers of the seal herd.

Mr. Carter.—I did not object to their going into those things. You
do not impute that to me; do you?

Sir Charles Kussell.—1 rather thought my friend's argument—

I

may have misconceived it—amounted to this: "1, counsel for the United
States"—and from that point of view I can quite understand my
friend's position—"begin by laying down the proposition that pelagic
sealing is a moral crime, that it is an unjustitiable wrong, that it is

brutal, something a little worse than murder, and almost as bad as
piracy." From that point of view I can quite understand his impa-
tience with a man who has anything to say even in mitigation of ])elagic

sealing; but from the point of view of the Commissioners, I venture to

say that they were perfectly within the lines of their duty, nay, that
they would not have fullllled their duty, provided they did it honestly,

if they had not presented their views for consideration. But, as a
matter of fact, if you will examine that very lengthy Eeport of the
British Commissioners, it will be found that nine-tenths of it is a record
of facts; and jierhaps the highest tribute—it ought to be almost enough
for me to say this—the highest tribute to their impartiality is to be
found in the fact that in the enforcement of their positions on the sub-
ject of regulations, and indeed in some respects upon the subject of

property, my learned friends have cited much more frequently from the
Keport of the British Commissioners than they have felt themselves
justiiied in citing from the Keport of their own Commissioners.

I am not going to malvC any attack upon the United States Commis-
sioners. 1 have no such purpose. They take the standpoint that no
killing should be permitted except upon the islands. If the British
Commissioners had followed the same line of argument, I suppose that
they would, if they had been partisans, have insisted that no killing

should take place except at sea; and they certainly would have
761 had this in their favour, as I have previously pointed out, that

whatever else may be said of pelagic sealing, it cannot be truly

convicted of ever having caused the extermination of the seal in any
part of the world where pelagic sealing merely was practised.
But in this connection, and before the Tribunal rises, and in order

that I may dismiss this topic, I would i^oint out that both my learned
friends take this lofty tone as regards pelagic sealing: yet driven by
pressure of argument going on involuntarily in their own minds, aided
a little, I will admit, by certain questions addressed to them in the course

of argument from the bench, my learned friends have been

aif aL^to^iiuiians Obliged to pursuc a course utterly and completely incon-
inconsistent with sistcut witli their profcssiou as to pelagic sealing. Why!
of unfted'"slates* Bccausc my learned friend, Mr. Carter, driven, as I say,

by stress of argument and by the natural candour of his
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own mind, not completely under control, says: "I must admit that
Eussia when she discovered tlie Pribilof Islands, af-quired the rights
in the Pribilof Islands and in the fur-seal industry connected with
them, subject to the moral right of the native Indians to pursue pelagic
sealing."

Moral right to pursne pelagic sealing! Moral right to commit an
indefensible wrong ! Moral right to commit a crime against humanity I

Moral right to commit an offence a little worse than murder, and almost
as bad as piracy ! My learned friend had not appreciated the length to
which that inconsistency leads him, and the position in which it lands
him. His idea seems to have been that there were a few straggling'

Indians along this coast, existing from a pre-civilized occupation, who
used to go out in their canoes, and when impelled by hunger or the
urgent need of raiment killed fur-seals. "Quite right", said my learned
friend, Mr. Carter, "Yes; kill a fur-seal for the necessities of your
stomach and for the necessities of your back ; but if you do more than
that it is a crime. Kill for your stomach. Kill for your back"—prob-
ably he would also extend it to the backs and stomachs of the other
members of the family—"but beyond that you must not go. Barter
you dare not, you cannot. The destructive agencies of civilization and
commerce come in. Once you do that, you are beyond the pale of civ-

ilization": and international law, in some incomprehensible way, is

down upon him. He is hostis humani generis.

I need not say that is an impracticable kind of limitation to seek to
imply; but it is not only impracticable to imply it, but as a rule at all

applicable to the condition of things on this coast it is wholly foreign

to it. What is the fact? My learned friend forgets that the Hudson's
Bay Company, which owned a Charter as far back as the time of Prince
Eupert, acquired territorial dominion in the way in which sovereigns
were accustomed to grant territorial dominion in those days, over all

the territory stretching westward from and contiguous to Hudson's Bay;
that that company had been carrying on this commerce, and a great

commerce in furs of all kinds, fur seals amongst the rest, although
762 to a limited extent, by this very system of barter with these

nativesalong thatcoast. My learned friend forgets also that under
a lease from Eussia before the sale of Alaskan territory to the United
States, for a number of years the Hudson's Bay Company had a lease

of an important part of this very Alaskan territory from Eussia, and
in the same way along this very coast was securing by barter from the
natives all the jielts on that coast, including, to a limited degree I admit,
the fur-seal amongst the rest. In other words, it never was the case, so

long as there was any approach of civilized man to the neighborhood
at all, that there was a limitation of pelagic sealing to meet the mere
necessities of the hunter, or the mere need of clothing. They have
lived by it. They have bartered the products and the result of their

hunting and of their industry, and so fiir from their being scant of rai-

ment, and so far from their raiment consisting of what I may call bar-

baric material, I am told that these gentlemen, on their Sundays and
holidays, sport tall hats and linen shirts, and vestments made by more
civilized people than themselves; and amongst other things they own
schooners.
Mr. Foster.—In these last days.
Sir Charles Eussell.—Well, they are progressing in civilization,

I agree.
Mr. Foster.—And in pelagic sealing,
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Sir Charles Eussell.—I do not see that that helps my learned

friend at all. If they have done that, you see how fatal that is to the

argument of my friend, Mr. Carter; because we have got beyond the

days when the skin was necessary to be girt about the loins. We have
got beyond the days when the food of the seal was needed to satisfy

the primary wants of the natives.

The President.—Could you tell us, Sir Charles, at what time that

lease between Russia and the Hudson's Bay Company was made?
Sir Charles Russell.—Certainly, Sir. I shall be able to give you

satisfactory information about it. I have not got it at this moment.
The President.—We should be pleased if you would give us that

information.
Sir Charles Russell.—Certainly, Sir.

The President.—We have decided to sit to-morrow. Although it

is Ascension day, the earnestness of our task prevents our making a

holiday of it, and we will sit at the usual hour.

The Tribunal accordingly adjourned until Thursday, May 11, 1893,

at 11.30 o'clock A. M.



TWENTY-FIRST DAY, MAY ii™, 1893.

The President.—Sir Charles, if you please, we are ready to hear you.
Sir Charles Russell.—Mr. President, I have only an additional

word or two to say upon the subject of the attack, made courteously, I

admit, upon the British Commissioners. I understand the main point of

that attack to be that they, instead of condemning, said something to

justify and to recognize the fact of pelagic sealing. I wish now to refer

to the passage to which specific attention was called by my friend. It

is section 102 of the British Commissioners' Eeport. I will read it,

and also section 103.

In regard to interests, the sealinfij industry is naturally divided into what may,
for the sake of brevity, be termed the shore and ocean interest respectively. The
rights in either case are indisputable, and the possessors of one class of these rights
"will not willingly allow them to be curtailed or done away with for the mere jjur-

pose of enhaucing the value of the rights of their commercial rivals. Thus the only
basis of settlement which is likely to be satisfactory and permanent is that of
mutual concession, by means of reciprocal and equivalent curtailments of right, in

so far as may be necessary for the preservation of the fur-seal.

It maybe added, that the line of division between the shore and ocean interests is

not an international one, and that the question of compromise as between the two
industries cannot, in consequence, be regarded strictly from an international point
of view. If we may judge from the respective number of vessels employed, the
interest of citizens of the United States in pelagic sealing is at the present time
approaching to au equality with that of Canada, while Germany and Japan have
been or are represented in sealing at sea, and other flags may at any time appear.
The shore rights, again, are at present chiefly divided between the United States
and Russia, although Japan owns some smaller resorts of the fur-seal.

The Tribunal will see that the Commissioners are there presenting the
consideration of the shore and ocean interests, as they designate them,
not merely as a matter in contention between the United States, on the

one hand, and the subjects of Great Britain upon the other, but they
are speaking of those rights generally. They point out in the next
passage that it is not au international difference merely between Great
Britain and the United States, because the citizens of the United States

theraselves'take a large and important share in pelagic sealing; and
therefore the observations in those i)aragraphs are not confined to

Behring Sea, still less to the eastern portion of Behring Sea, in respect

of which the United States asserts special and peculiar claims. It must
not be forgotten that, treated in that broad sense, pelagic sealing is a
fact which has never been questioned, even by the United States, out-

side Behring Sea until this controversy has arisen.

Do not let it be forgotten that although the United States, qua
764 foreigners, are restricted in efforts of legislative control absolutely

to territory,—that is to say, although the effect of tlieir legislation,

as against foreigners, is confined to and does not extend beyond their

own territory, an admitted principle I need not say—yet their legislation

may apply to the whole world as regards their own nationals. In view
of this complaint against the British Commissioners that they recognized

pelagic sealing and spoke of the right of pelagic sealing we find therefore

37
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this remarkable state of facts: First, that the United States has never
by any legislation pronounced pelagic sealing to be a crime or a wrong
if committed by its own nationals outside a given area; and next we have
the further extraordinary fact,—all the more extraordinary when it is

borne in mind that what the United States claimed the right to do as
regards the ships of other nations is claimed bythem as a mere protective
right,—that they have never even affected to exercise that protective

right outside Ueliring Sea even against their own nationals. The Tribu-
nal is aware that the seizures have been confined to Behring Sea, and
that there has been no pretence of even any attempt to restrain, by
executive or by legislative action, pelagic sealing outside that area.

Kow I have said all that I desire to say in defence of the Commis-
sioners. So far as they are chroniclers of fact their good faith is not
questioned by my learned friend: so far as they express opinions and
make suggestions, those will be judged by this Tribunal upon examina-
tion according to their intrinsic merits. I only ])ause to point out that

they have spoken in general of the right of pelagic sealing, a right I

say which has never been questioned till this controversy has arisen.

They then in the succeeding paragraphs proceed to consider the case,

so far as that question of pelagic sealing comes into controversy as

between the United States and Great Britain.

I leave this subject, not venturing to express any opinion of my own,
which I conceive not to be quite regular; but humbly submitting to

this Tribunal that tike more the details of this liei)ort are examined the

more it will be found that these Commissioners have ai)proached the

subject with perfectly free and open minds, and have only embraced in

their consideration topics which, by the terms of the mandate under
which they were acting, they could not properly have excluded.

Now I have only one other matter to observe upon before I come to

Novelty of claim closer grips with the actual questions in this case. I
of United states, jj^ye to draw the attention ot the Tribunal to the extraor-

dinary novelty of the claim which is here asserted. This idea, if I

am able to convey it to the minds of the Tribunal, must have a very
serious effect in arresting the attention and fixing the mind of each
member of it u]ion the legal considerations, and the consequences which
will follow if the right is declared to be based on legal considerations.

I said yesterday, I repeat it to-day, that at various stages of the
world's history, according to their varying powers, nations have from

time to time advanced extravagant pretensions. They have
7G5 largely acted in assertion of those pretensions upon the consid-

eration, so it must be admitted, of their power tf> give effect to

them. It would be idle and hopeless to undertake the task of justifying

on high moral grounds, or on ininciples of abstract justice and equity,

many principles and many acts performed by many Governments at

various periods of the world's history. But those are, generally speak-
ing, pretensions of a comparatively remote period, and before the moral
force of public opinion of the world was the great controlling power
which it is to-day, when the rule of might rather than the rule of right

prevailed. Amongst the Powers who advanced those great pretensions,

prominent among them, unquestionably, were Great Britain and Spain.

They were not the only ones, for there is hardly a great Power of which
the same may not be said. Amongst those pretensions were assertions

of control, dominion, and sovereignty over a large extent of ocean,

without physical boundary, and without any external marks of delim-

itation; but even in those days of assertions, unjustifiable as I believe

them to have been in most cases—certainly in many—I find no record
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of any claim to the property embraced in those extended limits over
wliich dominion and sovereijiiity were so claimed. There was undoubt-
edly in connexion with those assertions, and consequent npon them, a
claim to exclude others from the given area—a claim to exclusive right
to deal with whatever was to be found in that given area. But
that is a very different thing from an assertion of property in the par-
ticular things, the particular animals which may inhabit that area; and
I say, subject to be contradicted, but without lear of contradiction, that
this is the first time in the history of the world that a nation or an
individual has ever claimed property in a free swimming animal in the
ocean. I say, further, it follows from what I have already said, that
this is the first time that an attempt has been made to dilferentiate one
particular animal from all the other animals that dwell during a large
part of their existence in the ocean.

I do not know that my learned friends would even say they were
called upon to differentiate the case of the seal from that of other
animals. If they made the attempt so to differentiate it, I think they
would find it difficult; but to examine that field of enquiry at this
moment would be to take me from the line of argument along which I
am advancing.
Now, if I am well founded in this observation, it is a startling mat-

ter; and one is not surprised, therefore, to note some difiiculty in
finding any authoiity, ancient or modern, in support of this novel claim.

It is creditable indeed to the writers and publicists of America to-day
that I do not know one among them, and I have made some enquiry in
order to inform myself upon the subject, of reputation and authority
who has been found to justify the claim which the United States put
forward of property in the seal or in the seal-herd. We find a good
many who take the opposite view. My learned friend Mr. Phelps
indeed, is the patentee of one idea, (if an idea, by the
way, can be patented), upon which a great part of the lifted*!" tls

present argument of the United States is based—I who have opposed

766 mean that idea set forth in his letter, to which I *'" *''^™-

shall hereafter pay some attention, written in September, 1888.

My learned friend has entered the arena of public controversy in this

matter; and, in Harper's Magazine for April 1891, he has published an
article, very ingenious and able as you would expect, in which he
ami^lified the idea first propounded in this letter of September, 1888.

The article is, in fact, the argument which appears under my learned
friend's signature in the printed documents before the Tribunal. But
he was very speedily answered, and I have got here the answer written
by a gentleman whose name was previously unknown to me,—Mr.
Eobert Eayner.

Mr. Phelps.—He was unknown to us equally.
Sir Charles Kussell.—Well, I shall have a word to say about

that presently. It was published at Salem, Massachusetts. We shall

be able to give you a bttle later, I think, some account of who this
gentleman is; but I am justified in referring to him for two reasons;
first of all, because Her Majesty's Ambassador at Washington, Sir

Julian Pauncefote, in sending it describes the writer as an eminent
jurist, and Sir Julian Pauncefote is not a man who speaks in a hap-
hazard way; but secondly, I will refer to this gentleman apart wholly
from any additional weight to be derived from what his position or
what his reputation may be, for the intrinsic merits of his answer: it is

well worthy of consideration.
Mr. Justice Harlan.—Is that the same article that appears in

volume 111 of the British Case?
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Sir RicnARD Webster.—Ko.
Sir Charles Russell.—That is another authority, to whom I shall

refer later.

Mr. Justice Harlan.—There is an article there signed, ''Robert
Rayner ".

Sir Charles Russell.—Well, that shows that the members of the
Tribunal have been very industrious in reading this literature. I have
not noticed it myself but mj^ learned friend, who is very accurate, tells

me that it is not the same. However, having called attention to this

article, and adopting as my own argument some of the passages in it,

I will place it at the disposition of any member of the Tribunal who
desires to see it, and who will judge it upon its intrinsic merits.

Mr. Phelps.—Can you give us a copy? I have never seen it.

Sir Charles Russell.—Well, it would have been courteous of the
author to have sent you one, certainly.

General Foster.—Is it cited in your case?
Sir Charles Russell.—It is remarkable that none of your friends

have called attention to it.

Mr. Phelps.—I heard a man had written something; that is aU.

Sir Richard Webster.—I may say that, at page 345, it is a reply
to Mr. Felton.

Sir Charles Russell.—At page 12 of this article, the author puts
Mr. Phelps' argument, in the following way:—these seals, making

767 their home on American soil, belong to the proprietors and are a
part of their property, and do not lose this quality by passing

from one part of the territory to another in a regular and periodical

migration necessary to their life, even though in making it they pass
temporarily through water that is more than 3 miles from land. The
simple question presented is whether the United States Government
has a right to protect its property and the business of its people from
this wanton and barbarous destrnctiou by foreigners, which it has made
criminal by act of Congress; or whether the fact that it takes place

upon waters that are claimed to be part of the open sea affords an
immunity to the parties engaged in it, which the Government is bound
to respect. It cannot be doubted that that is fairly stating the pith of

my learned friend's contention.

The writer proceeds to answer it thus

:

Mr. Phelps thinks that to the "ordinary mind" this question would not be a diffi-

cult one.
Probably not because the falseness of premises upon which the alternative is based

would escape detection by such a mind,—but any mind with a grain of logic sees at

once that Mr. Phelps is merely begging the real question; the primary one which
must be settled in his favour before his proposition can be considered and that is

:

Ca7i ive or any nation have any property whatever in seals or any wild animals found
heyond the national territorial jurisdiction f Of course Mr. Phelps, a past-master in law,
knows that in law there is no property right in wild animals whether fish, mammal,
or bird outside of territorial limits; that anybody and everybody is free to appro-
priate or kill them so long as in doing this no right of territory is violated. To ena-
ble us to exercise lawfullj- any right of proprietorship in wild animals like seals we
must confine them within onr territorial 'jurisdiction. To allow them to leave our
territory, to escape into the "high seas", is to deliver them up to the tender mercies
of maniiind in general, and to pretend to prcA^ent non-Americans from doing what
they like with seals found in the "high seas" is to fly in the face of all international

law. and consequently to make ourselves ridiculous.

He then proceeds to argue in the remaining passages closely, with
reference to authority, the legal proposition which is there indicated.

Nor is this the only gentleman. Dr. Stephen Berrien Stanton of the

New York Bar, has written a book, which is published in New York
by Albert B. King, Publisher.
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Mr. Phelps.—Can you give us a copy of that?
Sir Charles Eussell.—It is very distressing that I should be

obliged to furnish this American literature to my friends, but I will

with the greatest pleasure.

General Foster.—Is that cited in your case?
Sir Charles Russell.—I do not know, and, with great deference

to Mr. Foster, I do not care.

General Foster.—We might have searched for it if you had cited it.

Sir Charles Russell.—The first Edition was published in 1891.

The second was published in 1892. This gentleman examines the ques-

tion, and examines it from the only point of view in which up to the

time of this litigation, if I may so call it, it was presented on the part of

the executive authority of the United States: namely, as a question
whether or not the United States had by right ot sovereignty a

768 right to apply its municipal legislation to the eastern part of Beh-
ring Sea, and to base that right upon a derivative title from

Russia. And when he comes to examine the question of those exclu-

sive rights he arrives at the conclusion, which the Tribunal I think will

not be surprised at, that it is impossible in view of the attitude of the

United States itself in 1824, and in view of the attitude of Russia
towards Great Britain as evidenced by the treaty of 1825, to assert, or

rather, I would say, to substantiate or to supjiort, any claim to exclusive

jurisdiction in any part of the Behring Sea. Then he goes on to argue
the question from another standpoint. He deals with the i)lea which
my friend Mr. Phelps puts forward, and he argues strongly in favor of

insisting on regulations dealing with this particular interest. I do not
quarrel with his argument upon that point. I am not using it, nor is

it ad rem to the i)oint I am now upon—but I wish to state the full efl'ect

of it.

Mr. Justice Harlan.—Does he not recommend prohibition with
regard to X)elagic sealing?

Sir Charles Russell.—I do not think he does. I do not think he
says so in terms so far as I recollect.

Mr. Justice Harlan.—That is my recollection. I have a copy of the
book and I think he does.

Sir Charles Russell.—I will not be certain. I think what he does
say, undoubtedly, is, that whatever is necessary to protect the fur-seals

should be done, and very likely the inclination of his opinion is in the

direction indicated by the learned Arbitrator. Of that I am not at all

sure, but the point he makes is, I think, that as a matter of legal right

what should be done cannot be done upon the sole authority of one
nation. But, as I say, I am not citing it in that connection for the

moment.
Next, there is the article in a magazine called the "Forum" by Pro-

fessor James Angell : published in November, 1889.

General Foster.—He is an American citizen whose name we have
heard before. He is a gentleman of eminence, and President of the

University of Michigan.
Sir Charles Russell.—I am very glad to have had that high tes-

timony in his favor.

General Foster.—But he is not a lawyer.

Mr. Justice Harlan.—He is the same gentleman who was on the

Commission relating to the Fisheries on the Newfoundland coast.
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Sir Charles Kussell.—In the beginnin fj of liis article, wliicli is on
page 02 of the first volume of the Appendix to the Case of Great
Britain, he says:

Alaska ia now furnishing us with two international qnestions of some interest and
consequence. The lirst concerns our riglit (freely exercised of late under orders of
our Treasury Deiiartment) to seize foreign vessels engaged in catching fur-bearing
seals in BelJiring Sea, many miles away from land, and to send them into port for
condemnation and forfeiture.

Mr. Phelps.—Will you kindly give the date of the article.

769 Sir Charles Eussell.—November 1889. Then he says:

The second concerns the determination of the boundary between Alaska and British
America.

The President and the other members of the Tribunal will appreciate
"what that means. You recollect. Sir, that the southern portion of what
is now called "Alaska" merely consists of a strip, or lisiere, of the land
along the coast, running in front of the British territory. The question
of the actual boundary was left more or less in doubt according to the
somewhat vague terms of the Treaty of 1825. That is not at all in

question in this case, and I merely mention it to explain the second
question that he here refers to. Then Mr. Angell x>roceeds in this

article to show what will be found to have a much wider importance
than at first sight may appear, that so far back as 1881, Mr. French,
the acting Secretary of the Treasury, writing on the 12th March in that
year says:

All the waters within that boundary to the "Western end of the Aleutian Archipel-
ago and chain of islands are considered as comprised within tlie waters of Alaska
Territory. All the penalties prescribed bylaw agaiust the killing of fur- bearing
animals would therefore attach against any violation of law within the limits before
described.

That is territorial jurisdiction, carrying with it the right of legislation

as for territory. Then, after stating the legislation upon the subject,

he proceeds to say, on page 93

:

The question is whether for this laudable purpose of preserving the fur-bearing
seals from extinction, and maintaining our undisputed right to control the taking
of these animals on the Pribilof Islands, we may rightfully board, search, and seize
foreign vessels in BehriuGC Sea more than 3 miles away from land.
The equal right of all nations to use the high seas for any lawful purpose of

commerce, navigation, fishing, or hunting is now so universally recognized; the
United States have been so constantly the strong defender of tliis right; we have
so vigorously opposed all attempts of Great Britain to search our vessels in time of
peace ; we have claimed so vehemently the right of fishing in Canadian waters sharply
up to 3-mile line from shore, that obviously we must show some very plain and
cogent reasons to justify our course in Behring Sea. What reasons have been or can
be given f

Our Government has given, so far as is known, no other formal statement than
that of Acting Secretary French (above quoted in part) to inform either our citizens

or foreign Powers of the precise grounds on which the seizure of British sealers is to
be justified. No defence of our action by Secretary Bayard, nor up to the time of
this writing, by Secretary Blaine, or Secretary Windom, has been published.
But in our own newspapers editorial writers or contributors have suggested lines

of defence of our action. The ground that they have generally taken as the strongest
is that Russia exercised exclusive jurisdiction in Behring Sea, and that by the cession

of Alaska she transferred to us the right to exercise the same jurisdiction.

Then he proceeds to discuss that question, and he arrives at the
conclusion that the Treaties will not support the claim to any exclusive,

jurisdiction in Behring Sea. He further cites a passage from Goveruoi
Boutwell, the Secretary of the Treasury in 1872 in which he said

:

I do not see that the United States would have the jurisdiction or power to drive
off parties going up there for that purpose, unless they made such an attempt within
t» marine league of the shore.
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770 I ought to say iu passing that my friends say that Mr. Bout-
well's letter had reference to sonietliing outside Behring Sea,

outside the Aleutians, and therefore that it has not the significance

which otherwise might have been attached to it. It is not very
important to consider that one way or the other. Then on page 95 he
proceeds to consider an argument as regards the seal fishing on the
Asiatic coast:

No doubt, the condition of the Siberians on that coast wonld present a strong case
for generous action on the part of foreigners in abstaining from interference with
their means of gaining a livelihood. By couimou consent, out of regard to the hard-
ships of their life, fisLermen are not disturbed in their j)ur8uit8 in time of war. But
can the Russian argument, even if it has validity for the Siberians, be used by us?
We have without any scruple, for half a century, taken whales in the seas adjacent
to them. We can hardly assert with much plausibility that the members of the
Alaska Commercial Company, which has the monopoly of seal catching in and near
the Pribilof Islands, can plead in forma pauperis for protection on grounds of charity.

It may be argued that since most of the seals which are taken by the British breed
on our soil in the Pribilof Islands, we have an exclusive claim to them in the sea, or
at any rate a right to protect them there from extinction. But some of them breed
on Copijer Island and Behring Island, both ofAvhich belong to Russia. How is it

possible to maintain any claim to ownership in seals on the high seas under any
principle of law applicable to wild animals? We can acquire no property rights in
animals ferce naiurce from their birth on our soil, except for the time that we hold
them in our possession. A claim by Canada to the wild ducks hatched in her terri-

tory, after the birds have passed her boundary, would seem to be just as valid as ours
to seals iu the open sea.

I recall only one case which seems to furnish any analogy for the claim that we
may regulate seal fishing in the open waters of Behring Sea. The British Govern-
ment does regulate and control the pearl fisheries in the open sea irom 8 to 20 miles
west of the northern end of Ceylon. But it is to be presumed that this is done under
sufi'erance of other Powers; because they have had no interest in interfering with
the pursuit of the pearl divers. Should they claim the right to seek peails in those
waters, it is not easy to see how Great Britain could oppose any argument, except
that of long acquiescence by them, in her exclusive possession of the pearl grounds;
and it is questionable whether that argument would have much weight.

It may be said that if we have no right to exclude other nations from taking seals
in the open waters of Behring Sea, and if the law and the Treasurj' Regulatious as
they now stand can be enforced against our own citizens in those same open waters,
we are clearly discriminating against our own countrymen. The foreigners may
kill seals at times and in places forbidden to us. This is true. It is one of the
anomalies and embarrassments of the present situation.
On the whole, we find no good ground on which we can claim as a right the

exclusion of foreigners from the open waters of Behring Sea for the purpose of
protecting the seals.

Then having discussed the question as a matter of right, he proceeds
to suggest that it is a matter in which other Powers, Great Britain,

Eussia, Japan and so on, are interested, and that they should and
ought to agree to measures for the preservation of the species: this of
course is the position we have adopted.

Lastly, I will cite another American publicist, who is editor of a
well-known book, which, I, myself, have frequent occasion to use pro-

fessionally, and which has now reached the 0th. edition. It is an
introduction to the study of International law by Theodore

771 Dwight Woolsey—Woolsey's International Law. The edition

which is before me is by his son, and certainly he does not mince
matters. I need not say that patriotism would suggest to him, if his

conscience as a lawyer permitted him

—

Mr. Phelps.—He is not a lawyer.
Sir Charles Russell.—Well, if his conscience as a jurist permitted

him, to say what he could ; but after dealing in section 59 with the broad
principle which lies at the root of this matter—that the high sea is free

and open to all nations—that it cannot be the pioperty or subject to

the Empire of a particular State—that the things in it are free to all to
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take them, and so forth, with which I am not now troubling you—the
editor adds this paragraph

:

The recent controversy between Great Britain and the United States, involving
the right of British subjects to catch seals in North Pacific waters, appears to be an
attempted revival oltliese old claims to jurisdiction over broad stretches of sea. That
an international agreement establishing a rational close season for the fur seal is

Avise and necessary, no one will dis])ute. But to prevent foreigners from sealing on
the high sea, or within the Kamschatkan sea (which is not even enclosed by Amer-
ican territory, its west and north west shores being Russian) is as unwarranted as if

England should warn fishermen of other nationalities oft" the Newfoundland banks.

I say it is creditable to the j)ublicists of America that they should
take this true juridical and legal view of the contention put forward by
the United States.

Mr. Justice Harlan.—Sir Charles, the Marquis Veuosta asks me
whether that passage was in the origiual book of "Woolsey, or is it a
passage added by his son?

Sir Charles Eussell.—I said that it was added by the present
editor. The original author is dead.

TLie President.—What is the date of the edition?
Sir Charles Russell.—1892. It is the Gth edition.

Now, so far as I know, (I do not, of course, venture to speak on the
matter with certainty) only one publication has appeared—I am not
talking of newspaper articles and things of that kind, I aui talking of

persons who write under their own names with some sense of responsi-

bility and with some knowledge of the legal considerations which affect

the matter—the only publication which so far has appeared is one the
publication of which in its present form, I am told, we owe to the sug-

gestion of one of the Arbitrators, Judge Harlan—I do not know whether
that is correct or not. It is an address delivered to the students by
Mr. James C. Welling of the Columbian University, professor of the
International Law School of the University-; and this book, like the
others, is at the disposition of any member of the Tribunal who desires

to see it.

I will only say, summarising the effect of it, that his whole argument
as I have appreciated it, depends upon the correctness of an analogy
which he draws between the case of bees and seals; and depends fur-

ther upon whether he has or has not rightly appreciated certain
772 well known authorities upon the subject of bees; but I conceive

(I am not to be deflected from my line of argument to justify

myself at this moment) that he is mistaken in both respects. But his

argument, of course, is entitled to be treated with respect, and I am
entitled to combat his view and the analogy upon which he bases that
view when I come to the question of property. At present the Tribunal
understands that I am calling attention to the fact that there is nobody
of respectable authority that I know of, legal or juridical, to support
even at this moment and even in the heat of this controversy, the case
which is put forward upon the part of the United States.

Now I have ended the discussion of these matters, which are more or
less of a general character, and I end it with this one observation: My
aim has been to reduce this question, so far as it is a matter of money
interest, to something like what I con(;eive to be its just proportions.
Mr. Justice Harlan.—Before you leave that, what is your statement

about being indebted to me for that address?
Sir Charles Russell.—I do not know how it has reached me, but

the statement was that the author had shewn you the paper and that
you thought it was worth publication.
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Mr. Justice Harlan.—I never saw a line of the paper before its pub-
lication. I remember to have heard President Welliii<? talk on the
general subject, and suggested in reply to an inquiry by him as to the
propriety of his expressing his opinions, that if he had matured views
he could properly give them to the public in some form.

Sir Charles Russell.—I have no doubt that is the foundation for

it. The only effect on my mind was that I read that with more care
and discrimination, as you have seen.

Mr. Justice Harlan.—He, like President Woolsey and President
Angel, are Presidents of Universities in America. Although none of
them are trained lawyers, they are gentlemen of wide reading, and stand
very high.

Sir Charles Russell.—If I were to excise from the voluminous
excerpts in the printed argument of my friends all who are not trained
lawyers, the residuum would be very small.

Mr. Justice Harlan.—I did not mean to suggest that you ought to
do that, but simply to inform you who they were.

Sir Charles Kussell.—Quite so, Sir. I was about to say that my
object has been to reduce this question, so far as it is a matter of money
interest, to something like its just and true proportions, and to dwell
upon the novelty of the claim. And now my last word in this connec-
tion is to point out in a sentence, emphasizing what my friend Mr. Car-
ter so well said, how much more important the mode of determining
this question is than the question itself. My last word in this connec-
tion is to point out the grave and far-reaching consequences of a deci-

sion which would afiQrni a property right in this dispute. My friends
have said—I do not quarrel with it; they are probably right—that a

mere ordinary right of defence of property such as the law recog-
773 nizes, and such as I shall hereafter explain, would be inadequate

for the i)urposes of the protection of the fur-seal in the Behring
Sea. I am willing to accept, without argument, their statement for

this purpose as correct. They claim that the mere right of defence of
possession would be inadequate. They say to give them the effective
right of protection, they must have a right of search; they must have
a right of seizure; they must have a right of confiscation; and I need
not point out that such rights must have not merely a direct effect in
interfering with the rights of other nations on the high seas, but must
have a direct and serious effect in harassing and interfering with the
commerce of the world, which has nothing to do with the question of
pelagic sealing at all.

I say, therefore, that this question does involve gravely, does involve
directly, the freedom of the seas and the equality of all nations, be they
great or small, upon the seas.

Now, Mr. President, I proceed to state the order of the argument
which I am about to present. I shall, first, consider the
facts and circumstances of the seizures of British vessels men^t'^s^uorth!'^^""

under the executive authority of the United States Gov-
ernment; for it must not be forgotten, what I took the liberty a good
many days ago now of reminding the Tribunal of that the Government
of the Queen here is a party complaining that the property of the sub-
jects of Great Britain has been, without legal warrant, seized and con-
fiscated, and some of the crews of those vessels fined and imprisoned,
also without legal warrant. It is part of your duty to find the facts in
relation to those seizures, though it is not part of your duty to assess
the claims for damages in respect to them, I shall then pass to the
consideration of the first four quest ions, grouping them together, in
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article VI of the Treaty, the question which we have called the ques-
tion of derivative right under llussia. I shall then consider question

5, to which tlie great stress of the argument of my learned friend has
been directed; and, following upon that examination I shall, asking for

the patience of this Tribunal, examine the cases that have been cited

and tlie propositions that have been based on those cases. And, tiually,

I shall ex.araine the analogies sought to be drawn from the legislation

of otlier Nations as afibrding some foundation for the contentions
advanced on the part of my learned friend Mr. Carter; especially I

shall examine the argument that in the analogy of that legislation of
other civilised countries is to be found some warrant for the suggestion
that international law sanctions such claims as are here advanced.

THE SEIZURES OF THE BRITISH VESSELS.

I begin, at once, with the question of the seizures.

The President.—You spoke yesterday. Sir Charles, of introducing
into the general plan of your argument the two difit'erent questions of

damages: those with reference to the seizure, and those under the
774 modus vivcndi. At which moment of j^our argument do you

intend to bring those questions of damages in?

Sir Charles Eussell.—At the conclusion of all questions of prin-

ciple.

The President.—In the first part of your argument, before you enter
upon the liegulations?

Sir Charles Russell.—Certainly.

I was about to draw, as it is right I should, the attention of the Tri-

bunal to what its function is under Article VIII. Under Article VIII,
it is provided that

The High Contracting Parties having found themselves nnahle to agree upon a ref-

erence which shall include the qnestion of the liability of each for the injuries alleged
to have been sustained by the other, or by its citizens, in connection with the claims
presented and urged by it ; and, being solicitous that this subordinate question should
not interrupt or longer delay the siibniission and determination of the main ques-
tions, do agree that either may submit to the Arbitrators any question of fact involved
in said claims, and ask for a finding thereon, the question of the liability of either
Government upon the facts found to be the subject of further negotiation.

I should like the attention of my learned fi lends at this point for one
moment. We, I think, agree (it is so stated, I think, in both Cases)
that that does not involve the calling upon this Tribunal to deal with
aijy question of amount?
Mr. Phelps.—It does not.

Sir Charles Russell.—ISTo. We agree, therefore, that this Tri-

bunal will not be troubled to assess, as the technical phrase is, the
amount of damages. What the Tribunal will be asked to do is to find

any question of fact involved in the said claim; and, so

biutj^^iu Art.vin. f^i' ^s wc are concerned, the simple facts that we request
the Tribunal to find will be these. Two of them are undis-

puted;—first, the fact of the seizures; next, the fact that those seizures
were made with the authority of the Executive of the United States,

—

neither of those facts is in dispute; and the only remaining one, there-
fore, which we shall ask the Tribunal to find is, that there was no war-
rant in law, in the circumstances of the case, for the seizure and
condemnation of those ships, or the imprisonment of their crews.
Mr. Phelps.—We should not regard that as a fact, as it seems to be

a proposition of law.
Sir Charles Russell.—But it must be found as a fact, though I

agree it involves a proposition of law.
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Senator Morgan.—It fixes liability, does it not?
Mr. Phelps.—Of course it does.

Senator Morgan.—I understand the Treaty does not permit us to
fix liability upon either Government, and that would fix liability, would
it not?

Sir Charles Eussell.—Not necessarily; I agree it would go a very
long way towards doing so.

775 The President.—I think. Sir Charles, you must make your
distinction a little clearer.

Senator Morgan.—It seems to me it goes the whole length.
The President.—You must make it clear for us that it is not

liability.

Sir Charles Eussell.—Well, you are not to say, " We thereupon
award and adjudge that the United States shall pay so much damages".
That would be the affirmation of liability; but you are asked to find the
facts as to whether the seizures occurred, as to whether they were done
with the authority of the United States, as to whether there was
any justification in law for them. I do not see how you can escape it;

and I think the passage which I am about to read shows that the view
of my learned friends was the same. You will see at page 217 of the
printed Argument of the United States, a sentence which makes the
matter clear.

The claims suLmitted on the part of Greut Britain are for damages sustained by
certain of its subjects by reason of the seizure by the United States of certain ves-
sels alleged to belong to such subjects, and waruing certain British vessels engaged
in sealing not to enter Beriug Sea, and notifying certain other Bi-itish vessels engaged
in the capture of seals in Beriug Sea to leave said sea, whereby it is insisted that the
owners of such vessels sustained losses and damages, as set forth in the respective
claims.

Now I call special attention to these next paragraphs:

The right and authority of the United States to protect the seal herd, which has
its home in the Pribilof Islands, and in the exercise of such right to make reprisal
of seal-skins wrongfully taken, and to seize, and, if necessary, forfeit the vessels and
other property employed in such unlawful and destructive pursuit, is a necessary
incideut to the right asserted by the United States to an exclusive property interest
in said seals and the industry established at the sealeries.
We, however, preface what we have to submit on this feature of the case by say-

ing that, if it shall be held by this tribunal that these seizures and interferences
with British vessels were wrong and unjustifiable under the laws and principles
applicable thereto, then it would not be becoming in our nation to contest those
claims, so far as they are just and within the fair amount of the damages actually
sustained by British subjects.

I care not in what form it is put; but surely it is a question of fact,
aye or no, were the Canadian vessels exercising a right when they were
seized ; aye or no, was there, in point of fact or of law, any justification
for those seizures. I care not whether the result of those findings is or is

not necessary to land the United States in liability. If it be so, so much
the simpler the question of the settlement of those claims ; but it could
not have been intended, it would have been an absurdity to suggest that
this Tribunal was merely to find the fact that the vessels were seized,
and merely to find the fact, which no one has ever disputed, that those
seizures took place under the executive authority of the United States.
It would be idle to suggest that this Tribunal was called upon merely
to determine those facts about which there is no controversy; and it

will be observed that the language to which I have called atten-
776 tion in Article VIII appears to give a right to either of these

parties, the United States on the one hand Great Britain on the
other, to call upon the Tribunal to find any questions of fact involved
iu the said claims,



48 ORAL ARGUMENT OF SIR CHARLES RUSSELL, Q. C. M. P.

I cannot see any question of fact more directly involved in this claim

than the question what tbese Canadian vessels were engaged in when
they were seized, or when they were interfered with—whether they
were exercising a right, whether they were committing a wrong, whether
the United States had the warrant of law, or whether it was a lawless

interference and lawless arrest.

Mr, Phelps.—Perhaps 1 may suggest to my learned friend one very
serious question of fact as it seems to me, as to whether some of these

vessels were the property of British subjects at all.

Sir Charles Kussell.—I am exceedingly obliged to my learned

friend for that illustration. It would be a question of fact which might
or might not be submitted to this Tribunal; we do not seek to disturb

or embarrass the Tribunal; if there be any real dispute of that kind,

we are quite willing- to leave it entirely an open question.

The President.—That question will perhaps be rather raised by you
Mr. Phelps than by the other side.

Mr. Phelps.—It has been raised in our argument. We do not care
to discuss it if the Counsel on the other side do not. It is a fact they
may or may not ask the Tribunal to decide. If they do, we dispute it.

If they do not we have nothing to say.

Sir Charles Russell.—I am obliged to my learned friend for his

interposition, because I think it throws some light upon the matter.
The finding that the vessels, the names of which appear in the case,

have been seized and seized while exercising a legal right would not
conclude the liability of the United States to pay if, for instance, it

turned out that some of those vessels were owned by citizens of the
United States and subject to the laws of the United States.

Lord Hannen.—Would not that be one of the facts which we might
be properly called upon to determine?

Sir Charles Eussell.—Undoubtedly, my Lord; I have said so; it

might be; but it is a fact that as far as I know at present—I have not
referred to Mr. Tupper, the Canadian Agent, to have his view in the
matter—but so far I have no reason to suppose that that is a matter
that we should care to press this Tribunal to embarrass itself with at
all; but I shall answer that question at a later stage. For the present,
I am content to say that the questions of fact which I submit the Tri-

bunal ought to find are these—the fact of the seizures, which is not dis-

puted: the fact that those seizures were made with the authority of the
United States Government: and the fact that the vessels so seized were
exercising a right upon the high seas: and finally, the fact, in any
form in which it is desired to be couched—I care not what—that there
was no warrant in law on the part of the United States for those

seizures. I beg to say that the view which I am now presenting
777 is the view presented in the passage from the United States Argu-

ment to which I have already drawn your attention, and which
is also in the United States Counter Case.
Lord Hannen.—Does not your contention amount to this, that the

question of the liability referred to in the 8th Article means the ques-
tion of the amount of liability'?

Sir Charles Russell.—Well, that is one view, but I confess I think
the word is more general. I confess the word "liability" is not nar-
rowed, I must say, to the question of amount merely. I think the word
"liability" has a wider significance.
Lord Hannen.—Would not your contention limit it to that sense

f

You say we are confined to whether it was done wrongfully.



ORAL ARGUMENT OF SIR CHARLES RUSSELL, Q. C. M. P. 49

Sir Charles E-ussell.—Certaiuly, the fact you are required to find
must carry with it the coiKsequeuce that the seizures were wrou^ful.
Mr. Justice Harlan.—Is it the fact that they did or did not do it in

violation of the law?—is that a fact?
Sir Charles Eussell.—I thiuk it is.

The President.—Well, I think we will let you argue your point;
but this Tribuual must reserve for further consideration whether they
will or not take it as a fact.

Sir Charles Eussell.—I will also respectfully reserve to myself
the right of supportiug my views, because, knowing what was to be
found in the Counter-Case of the United States, I really did not antici-

pate that there would be auy difference between us on this j)oint. It is

the first time that it has been suggested to me.
Now I want to call attention to page 133 of the Counter-Case in this

connection. I merely refer to it to show that they discuss the questions
referred to by my learned friend, Mr. Phelps, suggesting that some of
these vessels are not British-owned vessels, and they take the point
which my learjied friend Mr. Coudert reiterated the other day, that no
damages can be awarded for prospective piotits, on the ground that
they were too remote. My learned friends made the argument under a
misapiirehension, I think, of the Geneva decision ; and then upon page
134 they insist that the damages claimed are excessive; and then comes
the final passage, to which I especially desire to call attention.

The United States do uot deem it Becesaary to state in detail wherein the valua-
tions and damages claimed are excessive and exaggerated, or submit proofs in relation
thereto, further than by the analysis of said claims found in the Ajipendix to this
their Counter Case, at page 33!:), for the reason

—

Now this is their reason.

—

That the "questions of fact involved in the claim" of either of the parties to the
Treaty against the other, to be submitted to the Tribunal of Arbitration under the
provisions of Article VIII, should, as this Article is understood by the United States,
have relation only to such facts as tend to lix the liability of one party to the other,
and do not include facts which relate to the amounts of such claims.

Mr. Pheli'S.—Certaiuly.

Sir Charles Eussell.—Showing that the United States took
778 the view that Lord Hannen has been good enough to exj^ress as

to what was the limitation of this matter.
The President.—If it is more convenient for you to proceed with

your argument, it is understood that the Tribuual reserves for further

consideration the question which has been mootetU
Lord Hannen.—If I may put this question to you, Mr. Phelps; it

would assist my understanding, at least, of the point in diffeience

between you, if you could with proi>riety answer this question: Do you
consider that we finding the facts, tlie United States would in the future

negotiations whicli would take place as to liability be bound by our
decision of i)rinciple upon the first four questions, or would it still be
open to them to say, upon the facts found, we still maintaiu that we are

not liable to pay damages lor any seizure?

Mr. Phelps.—That is a question, my Lord, that I am not prepared
at this moment, to express an opinion upon.
Lord Hannen.—Very well, x)erhaps you will consider it.

Mr. Phelps.—I may say that our view of article VIII has been sim-

ply this: that any facts which either party requested the Tribunal to

find and establish by proof, bearing upon the question of claim for these

seizures, would be passed upon and found as might be right by the
Tribunal; and thus the whole subject of the liability of the Government

B S, PT XIII 4
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of the United States or of Great Biitain to pay any amonnt, -vrliether

found by the Tribnnal or not, in respect of those facts, would be left an
open question. The material facts as to the seizure of these vessels

would seem to me to be these: What vessels were seized? Did they
belong- to British subjects? Where were they seized? Was any claim
made as a ground ibr seizure, except that they were engaged in the
taking- of seals? Such facts as that, from which, when found, might be
deduced well enough the answer to the question whether upon those
facts the United States ought to pay or not.

Lord Hannen.—Well, that is the whole question over again, and all

this Arbitration would go for nothing-.

Mr. Phelps.—Kot necessarily.

Mr. Justice Harlan.—Suppose this Tribunal should decide under
the i)oints in Article VI, tliat the United States had or had not any
right of property in the seals, and had or had not a right to protect them
on the high seas, you would consider the United States bound by that
ruling- when the two nations, if the occasion arose, got together in

negotiations on the question of damages.
Mr. Phelps.—I should, Sir, if you put that question to me at this

time.

Mr. Justice Harlan.—That is what I understand Lord Hanneu's
question to embrace.
Mr. Phelps.—If that is the purport of the enquiry, Yes. I do not

suppose for instance that if this Tribunal should decide that the United
States had no right of property, and no right of yjrotection, and that

under the circumstances vessels were seized belonging to British
779 subjects, I do not understand that it would be open to the United

States after that to insist that there was a right of seizure, and
a right of protection, in the face of the decision of the Tribunal.
Lord Hannen.—I am bound to say that, assuming that that may be

taken as authoritative, it would meet my question.
The President.—And in that case the liability spoken of in Article

VIII would merely refer to the question of indemnity, and theu there
would be no disagreement.
Mr. Phelps.—That question, as it seems to me, which was put by

his Lordship refers rather to the inference that the United States Gov-
ernment would feel itself bound to draw in respect of the seizure from
the decision of the points of law in respect to the other branches of the
case.

Lord Hannen.—Yes. The object of my enquiry would be completely
met if it can be taken as authoritative. We will assume for a moment
that the finding would be no property. If that can be tacked on to
the finding of tacts as to the seizure, then that would meet that which
Sir Charles has been asking for, a finding thaf it was an illegal seizure;

and, if so, I presume that would satisfy his requirement, as undoubtedly
it would meet the view which I intended to indicate in the question I
jjut to you.

Mr. Phelps.—Your Lordship will see that if you ask the opinion of
the Counsel of the United States what would be the just and right
course for the United States Government to pursue in the future nego-
tiations if such were the finding of the Tribunal, our answer might be
one way. If you ask us if we are authorised here to bind the United
States to any conclusion in future negotiations, we must answer that we
have no such authority and have no right to make a declaration that
would bind them.
Lord Hannen.—That is why I put in the word " authoritative".
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Mr. Phelps.—We are not authorized to make any such statement, or

to give any such assurance. I am free to say, and I believe that to be
the view of my associates, that after a finding by the Tribunal upon the
five questions involved, it would not seem to me becoming on the part
of the United States, who have agreed to abide by this award, to contra-

dict the award when the question of its propriety arose upon this subor-
dinate matter of seizure; but it nnist be a question for those who control
the diplomatic relations of our Government, and is not a question that
we are authorised in reference to.

The President.—That is all very well Mr. Phelps; but we have here
the United States before us in the persons of their Agent and Counsel,
and we have the right to ask them what is the authoritative and official

interpretation put by the United States upon one word used in an article

of a Treaty which limits our ])Owers. We have the right to ask you
what is the interpretation put by the United States upon those words

"question of liability"?

780 Mr. Phelps.—That question the Tribunal is quite entitled to

I)ut, and that question we are quite ready to answer. We have
endeavoured to answer it;—that in the discussion of questions under
article VIII the Tribunal is invested with no authority whatever except
to find the facts, leaving the legal consequences of those facts, so far as
these seizures are concerned for iuture consideration.
Then if the Tribunal goes further, and asks me what that future con-

sideration on the paitof the United States Government would be, I

reply in the first place that I have no doubt that it ought to regard the
decision of the Tribunal as conclusive upon the questions arising under
this Treaty, but that I am not authorized to go beyond this arbitration
and the power with which the Tribunal is invested under this article, and
give an authoritative assurance as to what those in charge of the United
States Government when that time comes may do. The distinction may
be a refined one, but it is one that we feel compelled to make.
The President.—We understand that very well. We merely wanted

to know what was your interpretation of these words " questions of
liability". We know the interpretation of the English Government.
Mr. Phelps.—Our interpretation of that is, as I have said, that article

VIII simply provides for the finding of such facts—material facts of
course—as either party may desire to have found and may ofl'er suffi-

cient evidence in support of. What consequences shall come from that
finding is a point that it seems to us is not submitted to this Tribunal.
It will be for the alter consideration of the Government. But I should
not seriously doubt, when you ask my opinion, when those points come
to be considered hereafter by the United States Government, that the
decision of the Tribunal upon the first five questions will be respected
there as elsewhere.
The President.—I think there is no objection to Sir Charles argu-

ing the question of fact, as he understands it. The court will consider
whether it is one of those facts which we have to decide upon.
Mr. Phelps.—General Foster has put in my hands a paragraph in one

of the letters of Sir Julian Pauncefote to Mr. Wharton in the course of
the negotiation, dated August 26, 1891, while they were discussing this
eighth clause. It is on page 330 of the first volume of the Appendix to
the United States Case.
He says

:

My Government arennable to acrept the form of clanso proposed by the President
becanse it appears to them, taken in connection with your note of the 23d ultimo, to
imply an admission on theix part of a doctrine respecting the liability of Govern-
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ments for the acts of their nationals or other persons sailing under their flag on
the high seas which is not warrauted by international law and to which they cannot
subscribe.

I need hardly say that the discussion of such a point (which, after all, may never
arise) must prolong the negotiations indefinitely. Moreover, it seems premature to
enter into such a discussion before the other questions to be submitted to the Arbitra-
tors have been determined and all the facts on which any liability can arise have been
ascertained.

781 I will read a little tiirther down, with the permission of the
Court. Sir Julian's suggestiou of the form of this article shows

what was in the mind of the British Government. On the same page
and further down in the same letter he proposes this clause:

Either of the two Governments may submit to the Arbitrators any question of fact
which it may wish to put before them in reference to the claims for compensation
which it believes itself or its nationals to possess against the other.
The question whether or not, and to what extent, those facts, as determined by the

Arbitrators and taken in connection with their decision upon the other questions sub-
mitted to them, render such claims valid according to the priuciples of international
law shall be a matter of subsequent negotiations, and may, if the two powers agree,
be referred, in whole or in part, to the Arbitrators.

Sir Juliaii says :
" I do not propose the above wordiug as definite; it should be open

to amendment on either side; but if after submitting ", etc.

The remainder is not material.

That shows that the idea of the British Government as expressed by
Sir Julian Pauncefote then was precisely what I have endeavoured to

state as our idea now, and I think there is nothing in the correspond-
ence that will show that that idea was changed or that the language
of the Treaty was modified so as to prevent any different meaning from
what was there expressed. That is to say, that so far as the seizures

are concerned the arbitrators simply find the facts, leaving the whole
subject then for future negotiation; and therefore, charged as we are,

authorized as we are, only with the representation of the Government
before this Tribunal upon the points submitted by the Treaty, we are
not authorized without communicating with our Government to go any
further than that by giving an assurance about further negotiations.

At the same time, as I have said, I should not hesitate to express my
opinion as to what the result of the finding would probably be on the
action of those who represent our Government.
Lord Hannen.—You will observe, Mr. Phelps, that Sir Julian Paunce-

fote uses an expression the equivalent of one which I have used. He
says: "Findings of fact are to be taken in connection with the determi-
nation of the Tribunal upon questions of principle ". I used the expres-
sion : If they were to be one tacked on to the other that would be suflB-

cient, supposing it were an authoritative statement.
Mr. Phelps.—That exi)ression, however, your Lordship, is just the

one which was left out of that article when it was put into the treaty.

Senator Morgan.—Sir Charles, before you proceed I would like to

say this : The President of the United States can pledge his Government
diplomatically to entertain or enter into a future negotiation. I have no
doubt of that ; but neither the President nor any of his agents can pledge
the Government to any particular result of a future negotiation, for the
reason that another body has to come in and, by a two-thirds vote,

ratify and confirm any negotiation before it can become any part of
the supreme law. Therefore the counsel here, though they might be

expressly authorized by the President to make pledges to this

782 Tribunal, could not possibly commit the American Government,
under its Constitution, by agreeing that a pledge should be exe-

cuted in the form which they might state. It is a peculiarity of our
Government that ijrevents that result.
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Sir CiiAELES Russell.—I am quite aware that according to the Con-
stitution of the United States the Executive Government could not enter
into a Treaty without the authority and sanction of the Senate.

But, Mr. President, 1 tliink we are indebted to Mr. Phelps for his

interposition and for his citation from this letter of Sir Julian Paunce-
fote, because it explains the meaning of the word "liability" as it is

used in that paragraph, and it will be found to have no relation what-
ever, for the reason 1 will give you in a moment, to the question of the
liability of the United States, if in point of fact the seizures were
unauthorized.
You will observe that article YIII deals with claims which may be

made, either on the part of the United States or its citizens, or on the
part of Great Britain and its citizens. You will observe the distinction

at once between the two sets of claims. Once it is clear that the acts
which are complained of are done with the authority of the Executive
of the United States, it becomes the direct act of the United States:
there can be no question of the liability of the Government for those acts,

if tlie acts themselves cannot be justified; but, per contra^ the United
States were suggesting that they on behalf of themselves and their

citizens might make claims against the British Government in resi^ect

of acts done by individual merchant vessels belonging to subjects of
Great Britain—not public vessels belonging to the Executive, and not
in any way authorized by the Executive. The question raised therefore

was whether or not the British Government would be liable for the acts
of private citizens in the pursuit of pelagic sealing. Sir Julian Paunce-
fote says

:

We cannot admit as a principle of iuternatioual law that a Government is respon-
sible for what is done by a merchant ship that is bearing its flag, nnless that Govern-
ment has done something to adopt its act or taken the responsibility upon itself.

Therefore he says, quoad the claim for damages against the Govern-
ment of Great Britain 1 am not prepared to admit that, even if it were
found that the merchant vessel had done something to the interest of
the United States or its citizens, which was without warrant of law, I
am not prepared to admit as a principle of international law that my
Government is ipso facto liable. That is a perfectly intelligible distinc-

tion; but it has no relation, no bearing, upon the other branch of liabil-

ity, namely, the liability of the United States for the acts done under
the direct authority of its executive power. I think the distinction is

now apparent; and I confess upon reflection that I think that Lord
Hannen was right in saying that as regards the word "liability", so far

as it concerns claims of Great Britain, it can not in this connection mean
anything except the amount of liability.

Lord Hannen.—1 did not intend to express a definite opinion.

Sir Charles Russell.—No, no, my Lord ; I so understood.
783 In truth when one comes to look carefully at the matter, and my

friends are very candid, and I am sure will approach it in a can-
did spirit, how does the matter in fact stand? They have, a priori, in

setting out the questions in article V, set out the grounds upon which
they justify what they did. "We did what we did because we had rights
under our title from Russia to do it—We did what we did by reason of
our own inherent rights as owners of territory, and as owners of certain
alleged rights incident to territory."

That is their justification for the seizures, and if that justification

fails, my learned friends must candidly admit that there is no other
justification. I do not care the least about the form of the thing. I

want to get at the substance. And if it is clear to the mind of the Tri-
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bunal tliat tlio two questions haug, together, in the sense that if the
questions of riglit are decided adversely to the United States, then
there can be no justification for tlie seizures and there must be conse-

quent liability for the seizures, I care not in what form of mere words
that result is arrived at.

But let me finally say that this matter really is concluded from the
point of view of the United States by what the}' themselves have said.

What is the meaning of what Mr. Foster sa3's in his very carefully pre-

pared Counter Case on behalf of the United States? He can only
mean one thing when he says at the bottom of page 134:

The United States do not deem it necessary to state iu detail wherein the valua-
tions and damages claimed are excessive and exaggerated, or submit proofs in relation
thereto, further than by the analysis of said claims found in the Appendix . , . for th©
reason that the "questions of fact involved in the claim" of either of the parties to
the Treaty against the other, to be submitted to the Tribunal of Arbitration under
the provisions of Article VIII, should as this article is understood by the United
States, have relation only to such facts as tend to fix the liability of one party to the
other, and do not include facts which only relate to the amounts of such claims.

Mr. Justice Harlan.—Do you understand that to be an admission
that we are to find not only such facts, but also on the question of legal
responsibility arising out of those facts?

Sir Charles Eussell.—These are largely mixed questions of fact

and law. I think the true meaning—as the Judge is good enough to
ask me the question, and I think he is entitled to a direct answer

—

I think the true meaning of Article VIII is simply this: That this Tri-

bunal is not to have authority to award judgment in damages against
the United States; that it is not to have authority to order the United
States to pay any sum, much less to fix any sum ; but that it has the
authority and obligation to find the facts, whether they are x>artly law
or partly fact. Let me point out that it is quite a mistake to suppose
that this international Tribunal in affirming propositions of law is aflBrm-

ing propositions of law in the same sense in which a municipal Tribunal
would affirm them. Foreign law is a question of fact. If Mr. Justice
Harlan, sitting in his Supreme Court in Washington had to determine

a question of English law, he would have to determine that, not
784 as a question of law, but as a question of fact. So as regards

any other law which is foreign to the Tribunal before which it

comes in question; and as regards our view of this matter it will be
found that municipal law has a very important j)art to play in the
consideration of this question.
Mr. Justice Haklan.—May I ask you again, that I may get your

exact idea—Sui)pose in reference to a particular vessel we should find

that it was seized at a particular time and at a particular place, having
previously found, let me assume for the purposes of the question, that
the United States has no property in the seals and no right of protec-

tion. Do you insist that we should further find as a fact in the case
that the seizures were wrong?

Sir Charles Eussell.—^If no other justification was shown I should!
say, Yes.
Mr. Justice Harlan.—What then is left for future negotiation?
Sir Charles Eussell.—The question of amount.
Mr. Justice Harlan.—Only of amount?
Sir Charles Eussell.—The question of amount, and a little more

than amount: a question of amount, speaking of the matter in gross;
a question of liability as regards items of that amount, as for instance
the question of whether the claimants put forward are entitled to claim

—

whether they are United States citizens. Again, the question of the
principle upon which the claim is to be assessed, the question raised
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by my friend Mr. Coudert as to |)rosj)ective loss from the nou-employment
of the vessels, and questions of that kind—every question short of the
affirmation of a judgment to pay is what the Tribunal is called upon
as against the United States to affirm under Article Vlli. That is my
contention.

Mr. Gram.—Will you allow me to ask you a question. Was the inser-

tion of this final sentence which commences with the words, "The ques-

tion of liability of the Government", etc., "due to the observations of
Sir Julian Pauncefote in his note cited at page 330?

Sir Charles Russell.—My impression is, sir, as far as I can form
a judgment, that it probably was in consequence of that statement of
Sir Julian Pauncefote; and I have endeavored to explain how in con-

nection with the claim against Great Britain that word would be very
properly used.
The President,—So that we would have to find on no question of

fact except as to the amount of the liability'?

Sir Charles Kussell.—Practically, in my judgment, it comes to

that.

The President.—And that is the way in which you ask us to construe
the article.

Sir Charles Russell.—I am not calling- upon you to say that in

express terms; but I say that it practically comes to that.

The President.—And that is the same interpretation you put upon
the passage you just read from the United States Counter Case?

785 Sir Charles Russell.—Certainly. I think there is no other
interpretation that can be put upon it. I will endeavor to formu-

late in precise language, and put in writing, so that they may be quite
under the eye and clearly within the cognizance of the Tribunal, the
findings that we should ask you to make. I should have thought that
my learned friends and myself,—if they had authority corresponding to

the authority that I as a law officer of tlie Crown have a right to exer-

cise—I should have thought that we could together have determined
that as regards these questions of whether the ships were American
ships, the circumstances under which they were seized, the places, etc.,

they are matters with which this Tribunal ought not to be troubled.

We are asking this Tribunal to affirm great i)rincii)les, not to go into

these details; and I should have hoped that before this discussion has
closed, communication will have been made, if necessary, with the

executive of the United States, iu order that this matter may be
removed from the area of controversy. There ought to be no real

dispute between us on this matter.
Senator Morgan.—The Executive cannot remove it.

Sir Charles Russell.—1 do not, with great deference, think that
it is a question with which the intervention of the Senate would be
called for.

Senator Morgan.—The Senate would have to affirm any new nego-
tiation.

Sir Charles Russell.—No, it is a question of executive action

under an existing Treaty,
Mr. Phelps,—We shall be very willing to confer with our learned

friends in regard to any questions of fact uj^on which we can agree, in

respect to these matters. Undoubtedly many questions of fact that
they may desire to have found we can agree upon; and if we can, we
shall be glad to save them and the Tribunal any further trouble.

Mr. Justice Haklan,—Still, we have ujion us the responsibility to

make a finding as to those facts.

Mr. Phelps.—Certainly.
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The President.—And upon tliose tacts which shall be submitted
to us.

Mr. Phelps.—But upon another class of facts we are not likely to
agree.

Senator Morgan.—I will say for inyself that I do not feel at liberty
to make a finding upon any state of facts that has not been regularly
submitted to this Tribunal under that Treaty. It says " Questions
shall be submitted". That means that they shall be submitted in
proper form and at the proper time.
Mr. Phelps.—I quite agree that the finding must be by the Tribunal.

What I meant to say was that I am pre[)ared to say to the Tribunal
that we have nothing in opposition to certain facts which we are not
prepared to dispute.

The Tribunal here adjourned for a short while.
Sir Charles Kussell.— I will not pursue the discussion upon

786 the construction of article VIII at this moment, but Avill content
myself with saying in relation to it that we think it will assist

the Tribunal if we formulate in a written pa|)er the findings which,
according to our construction of the Treaty, are findings within the
meaning of article VIII, and which the Tribunal should be called upon
to affirm. I will take the opiiortunity of saying that these statements
of fact shall be submitted to my learned friend on the other side, so
that when he comes to reply we may have his expression, probably of
assent, or it may be in part of criticism, of those statements.

I now proceed to the consideration of the facts relating to the sei-

zures themselves; and it will be convenient if I state

s^izurfr*^
"^ ^^^^ brietly to the Tribunal the order of argument that I intend

to pursue. I intend to bring before the Tribunal, without
any colour, the facts of the seizures and the circumstances which fol-

lowed them in the order of events. 1 shall not feel called upon to make
much comment in relation to them. I shall then proceed to call the
attention of the Tribunal to the diplomatic correspondence, beginning
with the protests always persevered in by the British Government, fol-

lowing the seizures when they occurred, and examining the grounds
which were put forward by the United States in supposed justilication

of those seizures. I shall then examine, for an important purpose, the
legislation of the United States which became the basis of the judicial
proceedings in the Courts in which confiscation of the seized vessels
was sought; and lastly I shall examine the judgments of the judges
who determined the confiscations.

My objects in doing this are to establish, first, that those seizures
were unwarranted in point of law; to establish, next, that the executive
action of the United States was based, and based solely, upon their
municipal legislation, and upon the ground that the seizures took place
where there was territorial dominion of the United States justifying
the application of their municipal legislation to that locality: and that
nowhere is there to be found any suggestion of the contention now put
forward, that those proceedings were really justifiable not under the
municipal legislation at all, but were justifiable and can be defended
upon the ground that it was merely an invocation of the inherent right
to protection which every State has the right to invoke for the protec-
tion of its property. Next, and particularly in connection with the
proposition last mentioned, I propose to show, that this legislation can-
not be treated as being in the nature of executive protective regulations,
because it is legislation which is expressly confined, and has been
judicially held to be confined, to a definite and defined area, namely the
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eastern part of Behring: Sea; and tliat that consideration makes it

impossible to treat that legislation as a protective executive act, because

tlie riglit of protection, it^ it is a right, of defence of possession, of pro-

tection of property, is a right which follows that property wherever it

is, and cannot be detined or controlled within defined limits. It

787 will be found hrter, if it should seem to the Tribunal that in this

connection 1 am somewhat elaborating the point, that this will

have a most important bearing upon the area of the dispute between
the United States and Great Britain referred to this Tribunal; and a

most important beaiing also upon what is the limit and extent of the

jurisdiction of this Tribunal both as to questions of alleged right and
as to questions of regulations.

With that statement I proceed to the facts. I have in preparing my
notes for this purpose endeavored to see to which of the many printed

documents I could refer with the least inconvenience to the Tribunal;

and 1 find that with hardly an exception all the documents to which I

shall have to refer are to be found in the large volume, Volume III of

the Appendix to the Case of Great Britain.

It will be found that very frequent references will not be required to

the text, because I intend to state the facts in a narrative form, as they

do not appear in that volume according to the order of date. The
earlier part of my statement will be found on pages CI and 62, and a

little later on pages 22 and 23. Later still it will be found at page 40.

Then we have to pass on to pages 334 and 335. There is then a passing

reference to the Appendix at page 209, But within those pages practi-

cally will be found all to which I am going to reler.

These are the facts, and my friends will no doubt give them the atten-

tion they deserve; I think it will be found that I state them correctly.

The Canadian schooners, the " Thornton", "Onward " and "Carohua"
were seized by the United States revenne steamer " Corwin " on the

first of August 1886. They were towed to Unalaska. I do not stop to

point out where they were seized, whether at 30, 40, 50 or 00 miles from
the islands. I consider that unimportant because it is admitted that in

each case they were seized far beyond the ordinary marginal belt of

sea—the three mile limit. The crews of the "Thornton" and "Caro-
lina", with the exception of one man and the captain on each vessel, who
were detained at Unalaska, were sent by steamer to San Francisco.

They were there turned adrift, while the men of the "Onward" were
kept at Unalaska. The schooners and the seals found on board of

them were also detained by the United States authorities. The master
and mate of the "Thornton" were tried before Judge Dawson of the

United States Court at Sitka on the 30th of August, 1886, and were
sentenced, the captain, to a fine 'Of $500 and the mate $300, and each
was sentenced to be imprisoned for thirty days. In the next month,
that is in September, 1886, the masters and mates of the "Carolina"
and the " Onward " were condemned to undergo similar fines and similar

imprisonment.
There is a painful incident in connection with the master of the "Caro-

lina", who was an old man, and who appears to have been allowed tem-

porary freedom and to have been found dead in some wood to which he
wandered. I do not suggest that that was attributable to the direct

action of the executive authorities. It is simply a lamentable event in

connection with the story.

788 The other masters remaining were imprisoned for some time
and finally were turned adrift, not furnished with funds, and left

to find their way as best they could to their homes, some 1,500 miles

distant.
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On the 21st of October, ISSG, tlie formal protest of Great Eritain was
recorded; and on tlie 4tli of February, 1887, the seizures having? been
made in August, of 1886, orders were given by tlie United States Execu-
tive to discontinue all pending proceedings, to discharge all the vessels,

and to release all the persons who had been arrested in connection with

the seizures.

This order was in due course communicated to the United States Mar-
shal at Sitka, who chose, for some reason that 1 have never yet heard
explained, to disregard it absolutely. He appears to have expressed

the opinion that this executive order was a forgery. He declined to act

upon it. He did not act upon it until a much later period; and it was
not until August, 1888—I pray your attention to this—two years after

the seizure of these vessels, that effective orders were given for their

release; and by the time orders were given for the release of these ves-

sels they were lying high and dry upon the beach where they had been

left to rot, in so worthless a condition that it was not considered worth
while to retake possession of them for the purpose of conveying them
to some port for repair.

I make only one comment upon this story, and these indubitable

facts—that I think it would have been almost better if my learned friend

Mr. Carter had foreborue making that commendation upon what he
called the forbearance and statesmanlike humanity which had cliarac-

terized the Government and the Executive of the United States in this

connection.
The vessels, the "AnnaBeck", the" W. P. Sayward",the " Dolphin",

the ''Grace", the "Ada", and the "Alfred Adams", were captured in

July and August of 1887. The last mentioned of these, the "Alfred

Adams," escaped from capture. The others were taken to Unalaska.

The officers and the crews were sent off to Sitka, taken before a judge,

and bound over for trial on the 22nd of August; and then, having been

kept for trial until the 9th of September, they were unconditionally

released. As regards the vessels, they were sold by auction by the

United States Marshal on the 26th of March 1889, excepting the " W. P.

Sayward ", in respect of which a bail bond had been given for her release.

Whether that bail bond was paid or sued upon I do not know.
Mr. TuPPER.—No action was taken on it.

Mr. Foster.—We suspended action on it.

Sir Charles Russell.—It is uoti(;eable in respect of the vessels as

to which the order for release was sent at the date I have given, that

notwithstanding, after the great delay to which I have adverted, those

vessels were released at the time when they proved to be worthless, the

authorities sold the stores and other matters in connection with their

equipment. •

789 Now, what is the case which Great Britain has in point of law
to establish in respect of these vessels'? It is clear that all that

Great Britain has to establish, to found its claim for damages for these

vessels in the first instance, so as to make what is called a 'prima facie

case, is the fact of the seizures: this is not denied; next, the fact that

those seizures were made with the authority of the United States: this

also, is not denied; and therefore, these vessels having been seized on
the high sea, the onus lies upon those who seek to justify those seizures,

to show that they were justified in making them. That state of the

case, I am sure, will not be questioned—that once the fact of the sei-

zure upon the high seas is established, and that that seizure was with

authority of the United States Government, the onus thereupon lies

upon the United States Government, in answer to the claim for dam-
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ages in respect to what is prima facie a grievous wrong, tlie onus lies

upon that Government to justify its action upon legal grounds. 1 will

discuss those legal grounds presently.

Now I turn to the correspondence which took place,

and I assure the Tribunal that I will not trouble them „^c^^^^^|?p^^"^''^^°°«

with more than I can avoid. But it is my purpose, which
I wish to make very clear to this Tribunal—though I wish to save them
all the time and trouble that 1 can—it is my purpose that the statement
I am now submitting shall cover the whole ground of tliis case, not per-

haps perfectly or completely, but as far as I am able to do it; and I

shall leave nothing unsaid which I think ought to be said in this con-

nection, even if it should involve very considerable demands upon the
patience of this Tribunal.

I have told jou, Mr. President, that the first seizures took place on
the first of August, 1886. Information appears to have reached the
Foreign Office in London, then i)resided over by the late Lord Iddesleigh,

by the 21st of October of that year; and on page liO is the first commu-
nication to which I need call your attention. It is the second commu-
nication on that page. It is addressed to Sir Lionel West, then the
representative of Great Britain at Washington:

I have to request you to inform nie whether the United States Government have
replied to the comnmiiicatiou which you were directed to make in my dispatch of the
9th ultimo, re^ijardiug the seizure of British vessels in Behriug Sea by a United States
Revenue cutter. If an answer has been received, I should be glad to receive a report
of the substance by telegraph. I should be glad at the same time to know whether
any appeal has been lodged against the decision of the. United States Court condemning
certain British subjects in connection with this matter.

Then at the bottom of that page is the further communication of the
30th of October, which is an important document. It begins

—

Her Majesty's Government are still awaiting a report on the result of the applica-
tion which you were directed by my dispatch of the 9th ultimo to make to the Gov-
ernment of the United States for iuformation in regard to the reported seizure by
the United States Revenue Cutter *'(;orwin"of three Cacadian schooners while
engaged in the pursuit of seals in Behring Sea.

790 I am inclined to think that this is one of the few letters that
it may be desirable to read at length.

(Sir EiCHARD Webster thereupon read the remainder of the above
letter, as follows:)

In the meanwhile, further details in regard to these seizures have been sent to this
country, and Her Majesty's Government now consider it incumbent,on them to bring
to the notice of the United States Government the facts of the case as they have
reached them from British sources.

It appears that the three schooners, named respectively the "Carolina," the
"Onward," and the "Thornton," were fitted out in Victoria, British Columbia, for
the capture of seals in the waters of the Northern Pacific Ocean, adjacent to
Vancouver's Island, Queen Charlotte Islands, and Alaska.
According to the depositions inclosed herewith from some of the officers and men,

these vessels were engaged in the capture of seals in the ojien sea out of sight of
land, when they were taken j)OSsession of on or about the 1st August last by the
United States Revenue cutter "Corwin," the "Carolina," in latitude 55° 52' north,
longitude 168° 53' west, the " Onward" in latitude 50° 52' north, longitude 167° 55'

Tvest, and the "Thornton" in about the same latitude and longitude.
They were all at a distance of more than 60 miles from the nearest land at the time

of their seizure, and on being captured were towed by the "Corwin " to Ounalaska,
where they are still detained. The crews of the "Carolina" and "Thornton," with
the exception of the captain and one man on each vessel detained at that port, were,
it appears, sent by the steamer "St. Paul" to San Francisco, California, and then
turned adrift, while the crew of the " Onward " were kept at Ounalaska.
Atthe time of their seizure the "Carolina" had 686 seal-skins on board, the "Thorn-

ton" 404, and the "Onward" tOO, and these were detained, and would appear to be
iitiU kept at Ounalaska along with the schooners by the United States authoritieo.
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According to information given in tlio "Alaskan," a newspaper piiblished at Sitka
in the Territory of Alaska, and dated the 4th September, 1886, it is reported:

1. That the master and mate of the schooner "Thornton" were brought for trial

before Judge Dawson in the United States District Court at Sitka on the 30th August
last.

2. That the evidence given by the officers of the United States Revenue cutter

"Corwiu" went to show that the "Thornton" was seized while in Behring's Sea,

about 60 or 70 miles south-south-east of St. George Island, for the oft'euce of hunting
and killing seals within that part of Behring's Sea which (it was alleged by the
"Alaskan" newspaper) was ceded to the United States by Russia in 1867.

3. That the Judge in his charge to the jury, after quoting the 1st Article of the
Treaty of the 30th March, 1867, between Russia and the United States, in which the
western boundary of Alas'ka is defined, went on to say: "All the waters within the
boundary set forth in this Treaty to the western end of the Aleutian Archipelago
and chain of islands are to be considered as comprised within the waters of Alaska,
and all the penalties prescribed by law against the killing of fur-bearing animals
must therefore attach against any violation of law within the limits heretofore
described. If, therefore, the jury believe from the evi<lence that the defendants, by
themselves or in conjunction with others, did, on or about the time charged in the
information, kill any otter, mink, marten, sable, or fur-seal, or other fur-bearing
animal or animals, on the shores of Alaska or in the Behring's Sea east of 193° of
west longitude, the jury should find the defendants guilty, and assess their punish-
ment separately, at a fine of not less than 200 dollars nor more than 1,000 dollars, or

imprisonment not more than six months, or by both such fine, within the limits herein
set forth, and imprisonment.

4. That the jury brought in a verdict of guilty against the prisoners, in accordance
with which the master of the "Thornton," Hans Guttounsen, was sentenced to impris-

onment for thirty days and to pay a fine of 500 dollars, and the mate of the
791 " Thornton," Norman, was sentenced to imprisonment for thirty days and to pay

a tine of 300 dollars, which, terms of imprisonment are presumably now being
carried into efifect.

There is also reason to believe that the masters and mates of the "Onward" and
"Carolina" have since been tried, and sentenced to undergo penalties similar to

those now being inflicted on the master and mate of the "Thornton."
You will observe, from the facts given above, that the authorities of the United

States appear to lay claim to the sole sovereignty of that part of Behring's Sea lying
east of the westerly boundary of Alaska, as defined in the 1st Article of the Treaty
concluded between the United States and Russia in 1867, by which Alaska was ceded,

to the United States, and which includes a stretch of sea extending in its widest part
some 600 or 700 miles easterly. .

.

That should, of course, be "westerly" from the mainland of Alaska.

In support of this claim, those authorities are alleged to have interfered with the
peaceable and lawful occupation of Canadian citizens on the high seas, to have taken
possession of their ships, to have subjected their property to forfeiture, and to have
visited upon their persons the indignity of imprisonment.
Such proceedings, if correctly reported, would appear to have been in violation of

the admitted principles of international law.
I request that you will, on the receipt of this despatch, seek an interview with Mr.

Bayard and make him acquainted with the nature of the information with which
Her Majesty's Government have been furnished respecting this matter, and state to

him that they do not doubt that, if on inquiry it sh(»uld prove to be correct, the
Government of the United States will, with their well known sense of justice, at

once admit the illegality of the proceedings resorted to against the British vessels

and the British subjects above mentioned, and will cause reasonable reparation to be
made for the wrongs to which they have been subjected, and for the losses which
they have sustained.

Should Mr. Bayard desire it, you are authorized to leave with him a copy of this

despatch.
I am, etc, Iddesleigh.

The President.—I suppose there is a mistake in the print as regards
the latitude where the " Onward" and the " Thornton" were seized. In
this despatch it is marked 50^° north, and that would be out of Behring
Sea. I suppose that must be a mistake, because nobody alleges tbe
ships were seized out of Behring Sea.

Sir EiCHARD Webster.—I did not read those latitudes because I

knew they were not geographically correct. It appears from other
papers that they were all seized in Behring Sea.
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Sir Charles Eussell.—The Tribunal will see that this is a very
grave allegation. The attention of the Government of the United
States is called to it as early as the 9th of October, and one would have
expected that in a grave matter of this kind the Executive would have
been in possession of complete information as to what the facts were.
Here are two Powers fortunately at peace and iu most friendly rela-

tions with one another. A number of the vessels of one of those
Powers are seized upon the sea, without any suggestion of previous
diplomatic representation or expostulation of any kind ; and yet as late

as the 12th November, if you will turn to page 27, you will

793 find Mr. Bayard (an able and courteous Statesman of the United
States, whom I have the pleasure of knowing) writes on that day

and says:

The delay in my reply to your letters of the 27th September and 2l8t October,
aslsing for information, conceruinj; the seizure by the United States Revenue cutter
*'Cor\vin" in the Behring Sea, of British vessels for an alleged violation of the laws
of the United States iu relation to the Alaska seal fisheries, has been caused by my
waiting to receive from the 'I'reasury Department the information you desired
My application to my colleague the Attorney General to procure an authentic

Report of these proceedings was promptly made, and the delay in furnishing the
Report doubtless has arisen from the remoteness of the place of trial.

As soon as 1 am enabled, I will convey to you the facta as ascertained in the trial,

and the rulings of law as applied by the Court.

Let me ask the Tribunal to realise the position of things. He has
been told that the seizure has taken place in Behring Sea, when these
vessels were in pursuit of fur-seals. He has been told that they were
seized at distances from land which showed that they were outside the
ordinary territorial limits; and yet the Secretary of State cannot give
any answer to the challenge of Lord Iddesleigh, who affirms that these
facts point to a grave breach of international law, but must wait till he
gets the exact information from the place of trial.

Senator Morgan.—How can that be if the British Government dis-

claims all responsibility lor the conduct of its nationals?
Sir Charles Russell.t—I am sure it is my fault. Sir; but the appo-

siteness, or connection with my argument, of that remark I fail quite
to aijpreciate.

Senator Morgan.—I understand that the British Government has
disclaimed in the diplomatic correspondence, and excluded from the
Treaty, all considerations of responsibility for the conduct of its

nationals in taking fur-seals. If that be so, I do not understand why
it is that Mr. Bayard was required to make any representation to the
British Government about a matter that he wished to redress or prevent.

Sir Charles Russell.—Sir, I still fail, Avith all sincere respect, to
see the connection with the argument I am pursuing.
Senator Morgan.—I regret that you fail to see it.

Sir Charles Russell.—I am calling attention to the fact that Lord
Iddesleigh has stated facts, which are not contradicted, of the seizure
of British vessels on the high sea outside territorial limits; seized not
by the act of individuals, but seized by the act of the State through its

Executive Authority.
Lord Hannen.—What is your ground of complaint, Sir Charles'?

It was necessary to ascertain the fiicts, and the scene of action was a
long way off.

Sir Charles Russell.—"With great deference, my Lord, No. If
the case really were, that they could justify themselves as having a
legislative power over Behring Sea, or, which is the case now made, as

protecting their property in the fur-seals, there was a prompt and
793 immediate answer. "We have committed no offence against
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international law at all." It is one of the many proofs tbat I am going

to adduce tliat tliis case wbich is now presented to tbis Tribunal

Lord Hannen.— I understand that yon do not make it a ground of

complaint that they took time to ascertain the facts; but you say that

they did not take up the ground that they are now taking up.

Sir Charles Russell,—Certainly; that is my point; one of the

many points which will go to show that as this case developed itself in

the diplomatic correspondence, and as it has still further developed

itself in the course of the printed argument, it has taken a form that

was not present to the mind of the Executive at the time of these

occurrences; as it ought to have been present if the case were as real

as it is now made out.

That brings us to the 12th of November, 188G. I now refer to page
37 of the same book. We have got to the 8th of January, and Lord
Iddesleigh again writes.

Referring to previous correspondence in regard to the case of the three Canadian
schooners engaged in the seal fishery in Behring Sea, I transmit to you herewith a
copy of a letter from the Colonial Office, with a despatch, and its enclosures, from
theGovernor-Geueral of Canada, explaining the views of the Dominion Government
in the matter.
Nearly four months have now elapsed since my despatch of the 9th Septemher last

was addressed to you, in which you were directed to invite the Government of the
United States to furnish you with any particulars I have now to instruct you
to express to Mr Bayard.

and so on.

Thereupon, the next day, as appears at the bottom of the same page,

Sir Lionel West communicates with Mr. Bayard; and on the 12th of

January, at page 39, Mr. Bayard writes

:

Your note of the 9th instant was received hy me on the next day, and I regret

exceedingly that, although my efforts have been diligently made to procure from
Alaska tlje authenticated " copies " I should not have been able to obtain them
in time to have made the urgent and renewed application of the Earl of Iddesleigh
superiiuons.
The jircssing nature of your note constrains me to inform you that on the 27th

September last, when I received my first intimation from you that any question was
possible as to the validity of the judicial proceedings referred to, I lost no time iu

requesting my colleague the Attorney-General, in whose Department the cases were,
to procure for me such authentic information as would enable me to make full

response to your application.

Then he says he is awaiting the papers, explains that the distance of

the vessels from any land or the circumstances attendant ui)on their

seizure were unknown to him, and then treats it, and quite actcurately

treats it, as a matter which is of so grave importance that it is right

they should be in possession of accurate information. Then, on the
3d of February, which is on the next page, is a further letter, in which
he says

:

I made instant application to my colleague the Attorney General iu relation to the
record of the judicial proceeding.

794 and so on.

I am informed that the documents in question left Sitka on the 26th January and
may be expected to arrive at Port Townseud, and so on.

and so on.

Then:

In this connection, I take occasion to inform you that, without conclusion at this

time of any questions which may be found to be involved in these cases of seizure,

orders have been issued, by the President's direction, for the discontinuance of all

pending proceedings, the discharge of the vessels referred to, and the release of all

persons under arrest in connection therewith.
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Now I want to know why this is so. Does any one member of this

Tribnnal believe that at that time, the Secretary of State being in com-
munication with the Attorney General, as his correspondence shows,

and in correspondence (who can doubt it) with the head of the Execu-
tive of the linited States—I mean the President—that if they had
intended to take this ground of legal justification for the seizures, they
would not at least have hinted that there existed some sucli ground
and given some indication of what that ground was? On page 85 will

be found the official intimation of that release, a telegram from the

Attorney General of the 2()th January 1887 to Judge Lafayette Daw-
son and Mr. D. Ball, District Attorney, Sitka, Alaska.

I am directed by the President to instruct you to discontinue all further proceeding
in the matter of the seizure of the British Vessels "Caroliuej" "Onward" and "Thorn-
ton" and discharge all vessels now held under such seizure, and release all persona
that may be under arrest iu connection therewith.

I have told you what was the fate of that telegram—how the order
was treated as a forged order: although sent to the Judge (as appears
from the order on 1 he same page) how it was not acted upon till the
release of the vessels was useless and the men had undergone their

imprisonment and sutiered the penalty imposed by the judgment.
But that is, of course, a minor point. The question that the Tribunal

must ask itself is, is it conceivable that that order for release could
have been made upon any ground except one, namely, the advice of the
responsible legal adviser of the President, that he was of opinion that
it was at least doubtful whether the seizures could in any way be
justified.

Senator Morgan.—Do you mean Mr. Bayard?
Sir Charles Eussell.—I said the legal adviser, Sir?

Senator Morgan.—Who is that?
Sir Charles Eussell.—The Attorney General, Mr. Garland; and

iu answer to Senator Morgan's question, which he has been good enough
to put to me, I can sliow by the very next page that that was the view
of the Secretary of State, Mr. Bayard himself. It is an extract from a
paper i)ublished in Victoria.

General Foster.—All of these are extracts.

795 Sir Charles Eussell.—Certainly.

Senator Morgan.—I thought you were reading from the dip-

lomatic correspondence.
Sir Charles Eussell.—So I was. Sir, but General Foster is refer-

ring to an extract on the page in question. Of course, what I have
been reading is diplomatic correspondence.

Senator Morgan.—Yes, I thought so.

Sir Charles Eussell.—Here is a matter which, if not true, would
have been denied : This is the statement in the middle of page 87.

bayard's opinion.

The following telegram is another unofficial announcement, and seems to he rather
out of harmony with the official acts of the commanders of the Revenue cutters.

Washington, Jahj SO.

Secretary Bayard, when he was shown to-day a despatch from Ottawa, stating
that the Dominion Government is protesting against the discourtesy shown by the
United States authorities in ignoring its demand for reparation for the seizure and
detention of the British Colnml)ia Sealers seized in Beiiring Sea last year, said :

" In
the first place no demand was ever made to our Government by any body either foj

the release of the vessels in question or lor damages for their detention."
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That is quite true.

"And iu the second place, if any such demand had been made, it could not have

come by any possibility from the Dominion' Government, with which we have no

diplomatic relations whatsoever."

That is also true.

The vessels in question were released upon representations of the British Govern-

ment that they were British vessels. They were released because our right to hold

them was deenrcd too doubtful to be enforced. Our Government did what it believed

to be right in the matter, without constraint from any quarter.

Senator Morgan.—Is that a newspaper correspondence quoting Mr.

Bayard's statement.

Sir Charles Kussell.—It is exactly what I read, namely, a tele-

gram whicli purports to record Mr. Bayard's opinion.

Mr. Phelps.—In a Canadian newspaper.
Sir Charles Bussell.—I assure you these interruptions are

uncalled for. I do not often complain, but I took pains to state what
it was. 1 read the announcement of it in the paper itself. I said that

it appeared in a paper which I named, published in a place I named,
and I read the parts of the telegram.

The following document is another unofficial announcement, and seems to be rather

out of harmony with the official acts of the commanders of the Revenue cutters.

Senator Morgan.—I beg your pardon. Sir Charles, for the interfer-

ence on my part.

796 Sir Charles Eussell.—Ko, Sir, not at all.

Senator Morgan.—But I wanted to find out whether you
impute those statements to Mr. Bayard as under his pen, or under his

tongue, or as the results of a newspaper correspondence of what he
might have said on some occasion.

The President.—You give credit to them for trying to represent,

with correctness, the views of Mr. Bayard.
Sir Charles Eussell.—That, of course, is the point. It attributes

to Mr. Secretary Bayard a certain opinion and a certain explanation

of a particular course of executive conduct, namely the release of these

vessels. That is published in the Press; it is published in our Case,

it is part of our original case, and up to this moment it has never been
denied; and I say at once, if Mr. Bayard (whom as I have already said

I have the honor to know), should say that that was not true, I should

accept without hesitation or qualification his statement to that effect.

It is a comparatively unimportant point, because, as I said, unless that

is true it is inconceivable that if the United States and their advisers

had the view of their legal rights which are put forward in a later

stage of this diplomatic correspondence—which are put forward in

later phases of this, shall I call it "litigation"—it is inconceivable that

at the time he gave this order for release Secretary Bayard's real views
can have been expressed by such words as these.

"We think we are within our rights in making these seizures; we
think that our rights justify us in making these seizures; we base
these rights on this ground or on that ground, but as an act of good
will to a friendly (xovernment with whom previously we have had no
diplomatic expoi^^tulations, and to which we had x>reviously given
no diplomatic warning—as an act of friendliness and good will to that
Government, with whom we are at peace, we will, under the circum-

stances, release tliose vessels".

Senator IMorgan.—I am sure, Sir Charles, you will not object to my
calling your attention, in vindication of Mr. Bayard, to the fact that ill
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his corres|iondence with the British Goveniment on this subject—at
least so far as I am advised it is so—he hiid aside the question of the
merits of seal fishing and seal hunting. All those questions about
Behring Sea, and right of property, he set aside, with a view of dis-

cussing and settling with Lord Salisbnry the question of Regulations.
I do not remember that he ever took up the subject of the alleged
rights of the respective parties, and dealt with that as an independent
topic in his diplomatic correspondence.

Sir Charles Russell.—Sir, we are taking time, too literally, by
the forelock. We have not got to the portion of the correspondence
where that appears. 1 shall come to that in a few moments. 1 am
dealing with events as they appeared in January 1887: you. Sir, are
referring to events as they appeared in August 1887. I will come to

them in due course.

797 Senator Morgan.—I am referring to the same period as you
are referring to Sir Charles, in whicli you were stating, as I

understand, that Mr. Bayard should have made an objection at that
time to the action of his Government if he had dissented from it, or
aflirmed it if he approved it.

Sir Charles Russell.— I do not say that he should have dissented
from the action of his Government at all, because it was, as I take it,

his own action to a certain extent.

Senator Morgan.—I am speaking of the Judges.
Sir Charles Russell.—He was a member of the Government.

What I am pointing out is, that if there had been any conception of
the existence of such legal rights as are now invoked in justification

of his conduct, one would have expected to find from Mr. Secretary
Bayard, or from some other executive officer, some foreshadowing of
these grounds.

Senator Morgan.—Certainly, if he was dealing with that phase of
the question, but I do not think that he was.

Sir Charles Russell.—His Government is charged as distinctly as
a Government can be charged, in the very long despatch from Lord
Iddesleigh that I have read, with a most grave ottence against inter-

national law. His answer is:—I have released the vessels because I

consider it too doubtful whether we were entitled to hold them.
Senator Morgan.—I do not think he said that.

Sir Charles Russell.—At present, the state of the case is, that I

cannot affirm that he said it. I do not affirm that he said it, for I do
not know. All I know is, that it is published that he said it, and that
so far as I know up to this moment there has been no contradiction of

the fact.

Lord Hannen.—Does it appear when the record of the proceedings
in the Alaskan Court was received at Washington.

Sir Charles Russell.—It was, in fact, received in April 1887. I

am now coming to it in the order of time, and Senator Morgan will find

that I shall omit nothing which I conceive to be important as throwing
light on what w^ere the motives and state of opinion of the Executive
at this time.

On the 12th April Mr. Bayard writes to Sir Sackville West iu these
terms.

Sir: I have the honour to acknowledge your note of the 4th instant relative to
the fisheries in Behring Sea, and inquiring whether tlie documents referred to in my
note of the 3rd Fel)ruary relating to the cases of seizure in those waters of vessels
charged with violating the laws of the United States regulating the killing of fur-

seals, had been received. The records of the judicial proceedings in the cases in

the District Court in Alaska referred to were only received at this departmeiit oij

Saturday last and are now under examinatiuji.

B S, PT XIII 5
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The remoteness of tlie scene of the fur-seal fisheries, and the special peculiarities
of that industry, have unavoidahly delayed tlie Treasury oflicials iu framing appro-
priate Regulations, aud issuing orders to United States vessels to police the Alasitau
waters for the protection of the fur-seals from indiscriminate slaughter, aud conse-

quent speedy extermination.
798 The laws of the United States in this behalf are contained in the Revised

Statutes relating to Alasl^a in sections 1956-1971, aud have been in force for
upwards of seventeen years, and prior to the seizures of last sunnner but a single
infraction is known to have occurred, and that was promptly punished.

That must have been some American sealer, though we have not
heard of it before. I do not know the history of it. Then the letter

continues:

The question of instructious to Government vessels in regard to preveuting the
indiscriminate killing of fur-seals is now being considered, and I will inform you
at the earliest day possible what has been decided, so that British and other vessels
visiting the waters in question can govern themselves accordingly.

I am not asking the assent of the Tribunal or any member of it to

any conclusion as I go on, as I have achieved my sole purpose if I have
satisfied myself that I am making my motive and my argument intelli-

gible to the Tribunal. We get here, therefore, for the first time a sug-
gestion—not put forward as a justification—but a suggestion, which is

a reference to the United States Revised Laws, sections 195G-1971; but
there is no suggestion in point of fact in what sense they are supposed
to apply.
Now we pass on, and on the 10th of September comes a very impor-

tant communication, at page 88, from Lord Salisbury. I think this

one and one other are the only two that I shall ask to be read in

full; but inasmuch as this puts forward the grounds upon which Lord
Salisbury supi^oses it is suggested that the executive action may be
excused or justified, I think it desirable that they should be fully read.

Sir KiCHARD Webster.—It is on page 88. This is from the Mar-
quis of Salisbury to Sir Lionel West

:

Foreign Office, September 10th, 1S87.

Sir: By a despatch of the 30th October last the late Earl of Iddesleigh instructed
you to call the attention of the United States Secretary of State to the circum-
stances of the seizure in Behriug's Sea, by the American cruizer "Corwin" of some
British Canadian vessels, and his Lordship directed you to state to Mr. Secretary
Bayard that Her Majesty's Government felt sure that if the proceedings which were
reported to have taken place in the United States District Court were correctly
described, the United States Government would admit their illegality, and would
cause reasonable reparation to be made to the British subjects for the wrongs to
which they had been subjected and for the losses which they had sustained.
By a previous despatch of the 9th September you had been desired to ask to be

furnished with any particulars which the United States Government might possess
relative to the seizures in question ; and on the 20th October you were instructed
to enter a protest on behalf of Her Majesty's Government and reserve for consid-
eration hereafter ail rights to compensation.
Nearly four months having elapsed without any definite information being fur-

nished by the United States Government as to the grounds of the seizures my
predecessor instructed you, on the 8th January last, to express to Mr. Bayard the
concern of Her Majesty's Government at the delay, and to urge the immediate atten-
tion of the United States Government to the action of the American authorities in
their treatment of these vessels, and of their masters and crews.
On the 3rd February Mr. Bayard iuformed you that the record of the judicial

proceeding Avhich he had called for was shortly expected to reach Washing-
799 ton, aud that, without conclusion at that time of any questions which might

be found to be involved iu these cases of seizures, orders had been issued by
the President's direction for the discontinuance of all pending proceedings, the dis-

charge of the vessels referred to, and the release of all persons under arrest in con-
nection therewith.
On the 4th of April, under instructions from me, you inquired of Mr. Bayard, in

view of the approaching tishing season in Behriug's Sea, whether the owners of Brit-

ish, vessels might rely when not near land on being unmolested by the cruisers wf



ORAL ARGUMENT OF SIR CHARLES RUSSELL, Q. C. M. P. 67

the United States, and you again asked when the record of the judicial proceedings
might be expected. Mr. Bayard informed you, in reply (12th April), that the papers
referred to had reached him and were being examined; that there had been unavoid-
able delay in framing appropriate Regulations and issuing orders to United States
vessels to police the Alaskan waters; that the Revised Statutes relating to Alaska,
Sections 19r)6 and 1971, contained the laws of the United States in relation to the
matter; and that the Regulations were being considered, and he would inform you
at the earliest day possible what had been decided, so that British and other vessels
might govern themselves accordingly.

In view of the statements made by Mr. Bayard in his note of the 3rd February, to
which I have referred above, Her Majesty's Government assumed that, pending a
conclusion of the discussion between the two Governments on the general question
involved, no further similar seizures of British vessels would be made by order of
the United States Government. They learn, however, from the contents of Mr.
Bayard's note of the 13th August last, inclosed in your despatch of the 15th August,
that such was not the meaning which he intended should be attached to his com-
munication of the 3rd February; and they deeply regret to find a proof of their
misinterpretation of the intentions of the United States Government from an
announcement recently received from the Commander-in-chief of Her Majesty's naval
forces in the Pacific, that several more British vessels engaged in seal-hunting in
Behring's Sea have been seized when a long distance from land by an American
Revenue vessel.

Her Majesty's Government have carefully considered the transcript of record of
the judicial proceedings in the United States District Court in the several cases of
the schooners "Carolina", "Onward" and "Thornton" which were communicated to
you in July, and were transmitted to me in your despatch of the 12th of that month,
and they cannot find in them any justification for the condemnation of those vessels.
The libels of information allege that they were seized for killing fur seal within

the limits of Alaskan Territory, and in the waters thereof, in violation of section
1956 of the Revised Statutes of the United States; and the United States Naval
Commander Abbey certainly affirmed that the vessels were seized within the waters
of Alaska and the Territory of Alaska; but according to his own evidence they were
seized 75, 115, and 70 miles respectively south-south-east of St. Georges Island."

It is not disputed, therefore, that the seizures in question were effected at a dis-
tance from land far in excess of the limit of maritime jurisdictiou which any nation
can claim by international law, and it is hardly necessary to add that such limit
cannot be enlarged by any municipal law.
The claim thus set up appears to be founded on the exceptional title said to have

been conveyed to the United States by Russia at the time of the cession of the
Alaska Territory. The pretension which the Russian Government at one time put
forward to exclusive jurisdiction over the whole of Behring Sea was, however, never
admitted either by this country or by the United States of America. On the con-
trary, it was strenuously resisted, as I shall presently show, and the American
Government can hardly claim to have received from Russia rights which they
declared to be inadmissible Avhen asserted by the Russian Governuient. Nor does
it appear from the text of the Treaty of 1867 that Russia either intended or pur-
ported to make any such grant; for, by Article I of that instrument, Russia agreed

to cede to the United States all the territory and dominion then posessed by
800 Russia on the continent of America and in the adjacent islands Avithiu certain

geographical limits described, and no mention was made of any exclusive
right over the waters of Behring Sea.
Moreover, whatever rights as regards their respective subjects and citizens may

be reciprocally conferred on the Russian and American Governments by treaty stipu-
lation, the subjects of Her Majesty cannot be thereby affected, except by special
arrangement with this country.
With regard to the exclusive claims advanced in times past by Russia, I transmit

to you documents communicated to the United States Congress by President Monroe
in 1822, which show the view taken by the American Government of these pretensions.
In 1821 the Emperor of Russia had issued an edict establishing Rules for the limits

of navigation and order of communication along the coast of the eastern Siberia, the
north-Avestern coast of America, and the Aleutian Kurile and other islands.
The first section of that edict said: The pursuit of commerce Avhaliug and fishery,

and of all other industry on all islands, ports, and gulfs, including the whole of the
north-west coast of America, beginning from Behring's Straits to the 51st degree of
nori hern latitude; also from Aleutian Islands to the eastern coast of Siberia, as well
as aloug the Kurile Islands from Behring's Straits to the south Cape of the Island of
Urup, viz., to 45° 50' of northern latitude, is exclusively granted to Russian subjects

;

and section II stated: It is, therefore, prohibited to all foreign vessels not only to
hind on the coast land islands Ixdonging to Russia, as stated above, but also to
a]ii)roach them within less thau 100 Italian miles. The transgressor's vessel is sub-
ject to confiscation, along with the whole cargo.
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A copy of these regulations was officially communicated to tlio American Secretary
of State by the Russian Minister at Washington on the 11th February 1822; where-
upon Mr. Quiucy Adams, on tlie 25rh of that month, after informing him that
the l*resident of the United States had seen with surprise the assertion of a territorial

claim on the part of Russia, extending tu the 51st degree of north latitude on the
American Continent and a Regulation interdicting to all commercial vessels other
than Russian, upon the penalty of seizure and confiscation, the approach upon the
high seas within 100 Italian miles of the shores to which that claim was made to

apply, went on to say that it was expected before any act which should define the
boundary betwceu the territories of the United States and Russia, that the same
would have been arranged by Treaty between the parties, and that to exclude the
vessels of American citizens from the shore beijoiid the ordinary distance to which
territorial jurisdiction extends has excited still greater surprise; and Mr. Adams
asked whether the Russian Minister was authorized to give explanations of the
grounds of right, upon principles generally recognized by the laws and usages of
nations, which can warrant the claims and Regulations.
The Russian Minister in his reply, dated the 28th February, after explaining how

Russia had acquired her possessions in North America said:
" I ought in last place to request you to consider, sir, that the Russian possessions

in the Pacitio Ocean extend on tlie north-west coast of America from Behring's strait

to the 51st degree of north latitude and on the opposite side of Asia and the islands
adjacent from the same Strait to the 45th degree. The extent of Sea of which these
possessions form the limits comprehends all the conditions which are ordinarily
attached to shut seas (mersferniees), and the Russian Government mighb consequently
judge itself authorized to exercise upon this sea the right of sovereignty, and espe-
cially that of entirely interdicting the entrance of foreigners; but it preferred only
asserting its essential rights without taking advantage of localities."

On the 30th March Mr. Adams replied to the explanations given by the Russian
Minister. He stated that, Avith respect to the pretension advanced in regard to
territory, it must be considered not. only with reference to the question of territorial

rights, but also to that prohibition to the vessels of other nations, including those of
the United States, to approach within 100 Italian miles of the coasts. That from

the period of the existence of the United States as an independent nation
801 their vessels had freely navigated these seas, the right to navigate them being

apart of that independence; and with regard to the suggestion that '"'the

Russian Government might have justified the exercise of sovereignty over the Pacific
Ocean as a close sea "because it claims territory both on its American and Asiatic
shores", it may suffice to say that the distance from shore to shore on this sea, iu
latitude 51° north, it is not less tlian 90 degrees of longitude, or 4,000 miles. Mr.
Adams concluded as follows: " The President is pursuaded that the citizens of this
Union will remain unmolested iu the prosecution of their lawful commerce, and
that no effect will be given to an interdiction manifestly incompatible with their
rights."
The convention between the United States of America and Russia of the 17th April

1824, put an end to any further pretension on the part of Russia to restrict naviga-
tion or fishing in Behring Sea so far as American citizens were concerned; for by
article 1 it was agreed that in any part of the Great Ocean, coiruuonly called the
Pacific Ocean or South Sea, the i-espective citizens or subjects of the High Contract-
ing Powers shall neither be disturbed nor restrained, eitlier in navigation or fishing,
saving certain restrictions Avhich are not material to the present issue; and a similar
stipulation in the Convention between this country and Russia in the following year
(15th May, 1825) put an end, as regarded British subjects, to the jtretensions of
Russia to which I have referred, and which had been entirely repudiated by Her
Majesty's Government in correspondence with the Russian Government in 1821 and
1822, which for your more particular information I inclose herein.
Her Majesty's Government feel sure that, in view of the considerations which I

have set forth in this despatch, which you will communicate to Mr. liayard, the Gov-
ernment of the United States will admit that the seizure and condemnation of these
British vessels, and the imjirisonment of their masters and crews, were not war-
ranted by the circumstances, and that they will be readj^ to afford reasonable compen-
sation to those who have suffered iu consequence, and issue immediate instructions
to their naval officers which will prevent a recurrence of these regrettable incidents.

I am, etc.,

Salisbury.

Sir Charles E-ussell.—Kow the Tribunal will observe that Lord
Salisbury is there answering- the only case which was put forward,
namely the judgment of Mr. Justice Dawson, which resulted iu the
couflscation of these shii^s—which resulted, of course, in altering tU©
property iu these ships j and the surprising thing is—

r
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The President.—The judgment of Judge Dawson was delivered

previously to the 3rd of February.
Sir Charles Kussell.—Oh, long i^reviously.

The President.—It was before the order of release was sent.

Sir Charles Kussell.—Lord Salisbury had only got before him the
record of the proceedings in the Court, and the judgment of the Court
of Sitka. That was the only case he had to denl with, and he deals

with it in a way I shall have hereafter to refer to in anotlier connection
in considering the derivative title claimed under Enssia. But will not
the Tribunal be surprised to hear that that despatch of Lord Salis-

bury, written upon the lOth Sei)tember 1887, received no answer from
the representative of the United States, nntil the year 1890?

If I am wrong in this, let me be corrected on the spur of the moment.
That despatch of Lord Salisbury deals with the only case that is sug-

g-ested—he has got before him the only thing npon which he can form
a judgment, namely t^ie record of the i)roeeedings at Sitka, and he pro-

ceeds, effectually I submit, to demolish that case. But, that I

802 may omit nothing, let me say that Mr. Bayard had done some-
thing meanAvhile; and Avhat was itf He had written on the lOth

August 1887 the letter which has been referred to more than once in

the course of the argument by learned friend, Mr. Carter. This letter

is not to be found in our appendix: it is not to be found, for the reason
that it was not in fact sent to us at all. It was a circular letter

addressed by Mr. Bayard to the representatives of the United States
iu the various capitals of the world. J^o direct communication of this

letter was made to Great Britain, but the communication was shewn or

the purport of it notitied to us by Mr. Phelps, the then Minister for the
United States in London, on the 11th of November 1887.

I will now read that letter, which is in the first Volume of the
Appendix to the Case of the United States, page 168. I desire that
the Tribunal should have all the materials before them in order to

appreciate, in the order of events, the position taken up by the respec-

tive Governments.

Sir: Recent occurrences have drawn the attention of this Department to the neces-
sity of taking steps for the better protection of fnr-seal fisheries in Behring Sea.
Without raising any question as to the exceptional measures which the peculiar

character of the property in question

That is the fur-seal fisheries

might justify this Government in taking, and without reference to any exceptional
marine jurisdiction that might properly be cLaimed for that end, it is deemed advis-
able—and I am instructed by the President so to inform you—to attain the desired
ends by international co-operation.

It is well known that the unregulated and indiscriminate killing of seals in many
parts of the world has driven them from place to place, and by Ijreaking np their
habitual resorts has greatlj^ reduced their number. Under these circumstances, and
in view of the common interest of all nations in preventing the indiscriminate
destruction and consequent extermination of an animal which contributes so impor-
tantly to the commercial wealth and general use of mankind, you are hereby
instructed to draw the attention of the Government to which you are accredited to
the subject, and to invite it to enter into such an arrangement.

And so on.

This was the departure point of the scheme which contemx)lated a
set of international rules not confined to the United States and to Great
Britain, but which should have the concurrence of all the other nations
which were, or might be, interested. But, again, am I not justified in
asking the Tribunal to note in passing here, that while there is a ten-

tative and indirect suggestion that there may be some other ground
ui)on which the Government of the United States may justify its action,
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yet that this ground is not stated as a proposition by which Mr. Bayard
desires to bind either himself or his Government, niuch less is it an
afiirmation of any legal principle ui)on which he feels jnstiiied in tak-

ing his stand? And now, 1 repeat, is it not an jnnaziiig fact that the
despatch of Lord Salisbury, which 1 have venlnred to submit

803 demolishes tlie only (^ase su<;gested, and su.ggested too by the
judicial record of the proceedings at Sitka, should iiave remained

unanswered—I think it remains unanswered to this day—but renuiined

without any appearance of answer until the 22nd of January 1890, or

more than two years after its despatch?
Now, I do not seek to be drawn into any bye-issues. As Lord Salis-

bury, who had succeeded to Lord Iddesleigh, believed, there had been
a breach of a promise made that no further seizures should be effected;

and Lord Salisbury records his statement that he had been so assured
in a letter of the 8th of April, 1888, which is to found at page 189 of

the large volume. It refers to an interview with Mr. Phelps, stating

that he was very anxious for despatch l)ecause of the destruction of the
species which was going on, and which he considered a matter of grave
moment ; and then he i)roceeds.

He informed me, therefore, nuofificially, that he had received from Mr. Bayard a
private letter, from which lie read to me a passaije to the followinjr efl'ect: "I shall

advise that secret instructions bo given to American truizers not to molest British

sliips in Behring Sea at a distance from the shore, and this on the ground that the
negotiations for the establishment of a close time are going on."

And then

:

But, Mr. Phelps added, there is every reason that this step should not become
public, as it might give encouragement to the destruction of seals that is taking })]a('e.

And so forth. It is a bj^e-point, and I do not seek to dwell upon it.

There must have been some misunderstanding because, as a matter of

fact, we know that the seizures were renewed.
Meanwhile, there is a change of Cxovernment in the United States,

and in March, 1889, President Harrison succeeds to President Grover
Cleveland ; and Mr. Blaine succeeds, as Secretary of State, to Mr.
Bayard. And I will only say that I have myself very little doubt (if I

may, for the moment, intrude a suggestion of that kind, which means
no disrespect to anybody) that judging from the tenor of Mr. Bayard's
communications and the position he took uj), and the executive action

that he authorised and directed,—I cannot doubt that if he had con-

tinued Secretary of State, we should have had the case settled as a
matter of common interest, and discussed as a matter of common
interest, to all the Nations ; and certainly some of the portions of the

claim now put forward never Avould have been heard of, because they
are inconsistent with the attitude which he himself, in his executive
capacity, took up.

But Mr. Blaine, on the 22nd of January, wrote his celebrated despatch,

which is known as the contra bonos mores despatch ; and there is that
very great break, partly accounted for by the fact, I

of ^^conuT^^^^Vs admit, that negotiations were going on wiiich it was
more.s aigunicnt. hoped might cud the wliolc difliculty, but still I cannot
believe that if in the minds of tlie advisers of the United States there

had been present, even in a faint degree, the existence of definite legal

grounds u])on Avhich their action could be defended or justified,

804 that we shouhl not have had some assertion of it at some time
or other in answer to these communications of Lord Iddesleigh,

in the first instance, and Lord Salisbury, in the second. On the 22nd
of January comes this despatch; and I will just notice, in passing,
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that, at page 315, there is a letter from Lord Salisbury on tlie 2ik1 of
October, 1889, in the middle of which he says:

lu a despatch to Sir Lionel West dated the 10th Septeraher, 1887, Avliifh was com-
municated to Mr. J3ayard, I drew tlie attention of the Government of the United
States to the illegality of these proceedings, and expressed a hope that due compeu-
sation would be awarded to the sul)jects of Her Majesty who hnd sutfered from
them. I have not since that time received from the Governineutof the United States
any intimation of their intentions in this respect, or any explanation of the grounds
upon which interference with the British sealers had hcen authorised. Mr. Bayard
did indeed communicate to us uuofdcially an assurance that no further seizures of
this character should take jilace.

And so on.

Now, we come to the celebrated contra honos mores despatch, at page
39(5, dated the 132nd of January. I may relieve the minds of the Tri-

bunal at once by saying that 1 am not going to read it all, as it has
been already read more than once. Of course, if there is any ])assage

in connection with that doctrine which throws light upon it, 1 will read
it if my learned friend suggests. This is the celebrated sentence.

Several weeks have elapsed since I had the honour to receive through the hands of
Mr. Edwardes.
Subjects which could not be postponed have engaged the attention of this Depart-

ment, and have rendered it impossible to give a formal answer to Lord Salisbury
until the present time.

In the opinion of the President the Canadian vessels, arrested and detained in the
Behring Sea, were engaged in a pursuit that is in itself contra honos mores—a pursuit
which of necessity involves a serious and permanent injury to the rights of the Gov-
ernment and people of the United States. To establisli tliis ground, it is not neces-
sary to argue the question of the extent and nature of the sovereignty of this
Government over the waters of the Behring Sea; it is not necessary to explain, cer-

tainly not to define, the powers and privileges ceded by His Imperial Majesty the
Emperor of Russia in the Treaty by wliich the Alaskan territory was transferred to
the United States. The weighty considerations growing out of that territory, with
all the rights on land and sea inseparably connected therewith, may be salely left

out of view while the grounds are set forth upon which this Government rests its

juslification for the action complained of by Her Majesty's Government.

And then he proceeds to argue upon the ground that this is an
immoral traffic, that it is a traffic which interferes with the rights of the
Government and people of the United States, and then he j)roceeds,

rather adroitly, having made some approaches to argument in support
of his own view, to shift the onus.

He says at the bottom of page 397:

Whence did the ships of Canada derive the right to do in 1886 that which they had
refrained from doing for more than 90 years ?

And finally he refers to the fisheries on the banks of Newfound'
805 land as if suggesting there was some i)arallel, and he refers to

dynamite or giant-powder explosions—those I will refer to

because they are afterwards used by Mr. Phelps. He asks why the two
cases are not parallel. I will attempt to give the answer a little later.

And he finally sayii:

In the judgment of this Government the law of the sea is not lawlessness.

Which is a graceful piece of alliteration.

Nor can the law of the sea and the libertj' which it confers and which it protects
be perverted to justify acts which are immoral in themselves.

Well I need not say therefore that in this despatch, although he sug-
gests that there may be grounds based upon jurisdiction derived from
Kussia, liis main ground is that the thing is contra honos mores, a crime
in itself, a crime which they, the United States, have a right to com-
plain of, because it is an injury to them.
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Well, now, what is the subsequent course which this correspondence
takes'? It may be described in a sentence, though I have two more
despatches to refer to, one at a little length. Lord Salisbury meets
him upon his own ground and says: You say that this is vonira bonos

mores; Have nations said HI You say that this is an injury to your
rights. What are your rights? Upon what law are they defeusible?

By Miiat law are they recognized and i)rotected?

From that moment you will tind that Mr. Blaine, driven from his

conira honon mores ground, driven from the field, recurs to the Kussian
derivative title, and thereafter, until he comes to cite with a])probation

an eloquent passage from a communication of my learned friend Mr.
Phelps, we hear no more of the contra honos mores doctrine.

Now, in the few moments that remain, I should like to call attention to

that despatch of Lord Salisbury, which 1 take leave to say is a despatch
that has not been answered, and 1 submit cannot be answered. It

will be found on page 462.

In the beginning of that despatch, which I will not read, he repeats,

as every fair man arguing is bound to do, fully and fairly what is the

contention of his adversary. He says: Y^ou say that our vessels were
engaged in a i)ursuit contra honos mores: You say that these fisheries

were under the exclusive control of Eussia: You say that the seals

being taken by i^elagic sealing iu the open sea will speedily destroy the

species. ISTow how are these arguments taken to pieces?

With regard to the tirst of tbese aiguiuents, namely that the seizure of the Cana-
dian vessels in the Behiing Sea was justified by the fact that they were euijaged in

a pursuit that is in itself contra honos vwres—a pursuit which of necessity involves
a serious and permaiieut injury to the rights of the Government and people of the
LUiited States, it is obvious that two questions are involved; first whether the pur-
suit and killing of fur-seals in certain parts of the open sea is, from the point of

view of international morality, an offence contra bonos mores ; and secondly, whether,
if such be the case, this fact justifies the seizure on the high seas and subsequent
confiscation in time of peace of the private vessels of a frendly nation?

806 Can any one doubt that tliat is the test which must be applied,

and the only test that ought to be applied to the proposition so

jiropoanded by Mr. Blaine? You say this i)ursuit is contra honos mores.

I do not agree with you. Has law declared it so? According to inter-

national morality even has it been so declared? It does not become
immoral according to international law merely because you choose to

say it is so! And even if that were so you still lag behind the necessi-

ties of your position, because you have still to shew that even if it were
contra honos mores international law would justify you in seizing in time
of peace and in confiscating the ships of a friendly nation. He then
proceeds to argue the broad principles which cannot be doubted, and
cites in siqiport of them the utterances of a wise President of the United
States (President Tyler) who after stating there was a right to detain
and search a vessel on suspicion of piracy goes on to say:

"With this single exception no nation has in time of peace any authority to detain
the ships of another upon the high seas on any pretext whatever outside the territo-
rial jurisdiction.

Then Lord Salisbury goes on to point out, as I have already taken
occasion to point out, that even in the case of the slave trade, a practice
which the civilized world has agreed to look upon with abhorrence, the
right of arresting the vessels of another country engaged in that trade
is only exercisable by special international agreement. And he finally
draws this conclusion.

But Her Majesty's Government must question whether this pursuit can of itself be
regarded as contra honos vwres, unless and until for special reasons it has been agreed
by international arrangement to forbid it.
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Flacuitne gentibus? Do the nations of tlie world agree tliat this is a
thing to be treated as contra ho)ws mores, and to be visited with their

condemnation? Then he iiroceeds.

Fur-se;ils are indisputiibly animals /erfc naturw, and these have universally been
regarded by jurists ixa res mtHitis until they are caught. No person, therefore, can
have property in them until he has actually reduced tlieiii into possession by cajiture.

It requires something more than a mere declaration tiiat the Government or citizens
of the United States, or even other countries interested in the seal trade, are losers

by a certain course of proceeding, to render that course an immoral one.

And so on. And then he conies to the second argument, as regards
Russia and as the argument which is there set out, and set out very
well, is one which 1 must refer to myself in some detail, I will spare the
Tribunal the reading of it at this stage. Finally, he deals with the
question of Avhether the effect of pelagic sealing is to be treated as a
fact beyond denial or doubt—that the taking of seals in the open sea
will lead to their extinction; and expresses his view upon a ])oint which
deals, not with question of property or property right, but of regula-

tions; and he deals with it upon the information then before him.
807 He says in that regard

:

The negotiations, now being carried on at Washington, prove the readiness of
Her Majesty's Government to consider whether any special international agreement
is necessary for the protection of the fur-sealing industry. In its al)seure (that is,

of international agreement) they are uual>le to admit that the case put forward on
behalf of the United States affords any sufticient justification for the forcible action
already taken by them against peaceable subjects of Her Majesty engaged in lawful
operations on the high seas.

So that there is the position; and this is the last observation I take
leave to make to day; the position from the first taken up and consist-

ently maintained by Great Britain is this "A denial of yoitr right; an
utter inability on your part to justify by legal argument, or upon legal

grounds, your claim of property, or property right or property interest;

an inability on your part, even if you had such right, to justify what
you have done in protection of that right. But, at the same time,

while your right is denied, while your action, even if the riglit existed,

is unwarranted, still the Government of Great Britain is anxious, is

willing, is ready, to join in dealing with this matter by international
arrangement, which shall recognise that this is not a inatter of exclusive
interest in the United States, but a matter of interest to the world."
The Tribunal adjourned till to morrow morning, the 12th of May, at

11-30 o'clock.



TWENTY-SECOND DAY, MAY 12'^", 1893.

Mr. TUPPER.—Mr. President, I would like to sny that the ronson
"wliy none of the proofs of the last day's arguments a])pear upon the
table of the Tribunal this morning" is that, yesterday bein.i;" a Public
Holiday, the printers were not at work; but yesterday's report and the
report of today's argument will be sent to each Member of the Tribunal
on Saturday.

Sir Charles Russell.—The Tribunal Avill remember that the letter

of Lord Salisbury of the 22nd of May, 1890, at page 402 of Volume III

of Appendix to the British Case, to which I yesterday referred, and to

which I intend to make no further detailed reference, took up the three
grounds set forth in the argumentative letter of the Secretary of State,

Mr. Blaine, of the 22nd of January. It dealt with the question whether
the pursuit of fur-seals by pelagic sealing was contra honos mores, and
it went to the heart of the question, by putting the single point: Can
you say that, in the point of view of international morality, interna-

tional law has ever declared that it was contra honos mores: your asser-

tion does not make it so?
He then proceeds to deal with the derivative claim under Russia;

and, lastly, he deals with the question of fact, as to which he expresses
his disagreement, upon the evidence before him, from the view of Mr.
Blaine as to the effects of pelagic sealing.

ISTow, I stated in commenting on that letter that Mr. Blaine's reply,

to which I am now going to call attention, und which you will find at

page 497 of the same volume, does not make even an attempt to grapple
with any except one of the points dealt with in the pre-

to'^/oM''saU8jfry''^
vious dcspatcli of Lord Salisbury, to which it purjiorted

answer to the con- to bc a reply. My learned friend, Mr. Carter, speaking

spatchT*
"''"''* **" almost in a tone of apology for Mr. Blaine, said that he

had innocently—I think my learned friend used the word
"innocently"—that he had innocently allowed himself to be diverted
from the true ground upon which the case of the United States ought
to have been based; that he followed the scent of the herring drawn
across the track by this astute statesnmn. Lord Salisburj^; and that he
did, in his answer to Lord Salisbury's despatch, omit the cardinal point
of what is now said to be the United States case.

Now this despatch, which is to be found, as I think I have said, in

page 457 of the same book, is one of ap])alling length. It extends from
page 457 to page 500 ! I follow the example of ray learned friend

809 Mr. Carter in declining to read it, and lor this reason: I may
describe it, and describe it with perfect accuracy, as being an

elaborate and very ingenious argument upon the construction of the
Treaties of 1824 and 1825; an argument by which jMr. Blaine proves to
his own satisfaction that the Ukase of 1821, by which Russia claimed
the right to exclude all persons or all ships of other citizens from within
100 miles of the coast, was not affected by the Treaties of 1824 or 1825
at all: that those Treaties operated south of the Aleutian chain; but
that the Ukase was recognized and continued to be acted upon, and
acquiesced in, so far as Behring Sea was concerned.

74
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Kow I am stating- his arguraent fairly I think, and with sufficient

fulness. I Avill not deal with that argument in this connection, for the
obvious reason that 1 must combat his views when I deal with thecon-
strueiion of the Treaties and consider the tirst four questions of Article

V; and, as the Tribunal will see I am endeavoring as far as possible to

avoid repeating myself, I must reserve that argument till its proper
place in the discussion. The purjiose I ain now upon is to show to the
Tribunal that whereas the case of derivative title under Eussia, of

exclusive rights and exclusive jurisdiction under liussia, is so promi-
nently put forward in the diplomatic argument, the case which is now
relied upon—the inherent right in every nation to exercise such pro-

tective measures as its interests in its own view demand—while I will

not say is wholly left out of sight, takes indeed a very unimportant
])lace in the discussion. I -justify that by making but one reference

before I leave this despatch. The whole pith of this argument is

summed up on page 506; and at the first sentence on that page the
point to which his argument is addressed is brought out.

It only remains to say that -whatever dnty Great Britain owed to Alaska as a
Russian province, whatever she agreed to do, or to refrain I'rom doinir, touching
Alaska and the Behring's Sea, w;i8 not changed by the mere fact of the transfer of
sovereignty to the United States. It was explicitly declared in the Vlth article of
the Treaty by which the territory was ceded by Russia, that the cession hereby
made conveys all the right, franchises and privileges now belonging to Russia in the
said territory or dominions, and appurtenances thereto.

And he proceeds, and I read this for an additional reason, beyond
that of wishing to show his contention

:

Neither by the Treaty with Russia of 1825, nor by its renewal in 1843. nor by its

second renewal in 1859, did Great Britain gain any right to take seals in Beh-
xing's Sea. In fact, those Treaties were a prohibition n])on her which she steadily
respected so long as Alaska was a Russian province. It is for Great Britain now to
show by what law she gained rights in that sea after the transfer of its sovereignty
to the United States.

Mr. Justice Harlan.—Sir Charles, was there a formal renewal of

the Treaties in the year he refers to, or was it an inaccurate use of the
word ?

Sir Charles Eussell.—Well, Sir, I think it is quite correct.

810 I read that latter sentence for a reason that I think will justify

me in the oi)inion of the Tribunal—That latter sentence is a com-
plete misconcei)tion of the legal position of Great Britain in respect of
the fishing rights in Behring Sea. We do not assert, we never have
asserted, that Great Britain gained by her Treaties any rights in Beh-
ring Sea. Eussia had no capacity to confer those rights—no power
except the power of might, if she tried to exercise it and was success-

ful, to prevent the exercise of those rights. We refer to those Treaties
only to show that Eussia, having asserted claims which were incon-

sistent with those rights, withdrew from that assertion, not that she
conferred the rights upon us. The rights did not depend upon her or
upon her will : they are part of the rights which belong to mankind
and to all nations in common.
Then finally, following an ingenious device in argument, he winds up

by seeking to put the onus on Great Britain, and asks how tlie ships of
Canada derived a right in 18G8 which they had not exercised for 90
years: upon what grounds we can defend in the year 1886 a course of
conduct in the Behring Sea which had been carefully avoided ever since
its discovery; and finally, by what reasoning her Majesty's Govern-
ment conclude that an act may be committed with impunity against
the rights of the United States which had never been attempted
against the same rights when held by Eussia?
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I will only observe in passing that tliis is quite a mis appieliensioii of

tlie i)08itioii in Avhicli the question is to be viewed, and that the latter

one of those suji\tiestions bejzs the (|uestion which was really in dispute.

jS^ow I have only one further rclerence to make to this correspond-
ence, and it is of a j;eiu'ral natuie. Several subsetiuent letters })assed.

Lord Salisbury conibatiiiii', demolishing as I submit, the argunu'iit of

IMr. JMaine on the construction of the Treaty; and, linally, with the
despatches of 17 J)ecember, 1890, the discussion on paper substan-

tially came to an end. That despatch will be tbund on ])age 37 of the
second part of the large volume. This is a still more api)alling letter iu

])oint of length, because the letter itself extends from i)age 37 to page
50, and with its inclosures it extends, I thiidf, to about page 04. I again
have pleasure in following the judicious exanijde of my friend Mr. Car-
ter; 1 will not read it. 1 give the same reason which I have given in

reference to the previous despatch, because I have to deal Avith that

matter as a separate argument.
The whole of this letter is conversant with the same (piestion of justi-

fication under derivative right from Kussia, with one exception, and
that is the exception which is to be found in the concluding part of the
letter at page 50. It is the letter which begins with that remarkable
statement that my learned friends are not now prepared to endorse or

to agree with, on page 37, in which Mr. Blaine, a man of acuteness of

mind having obviously carefully studied the question, and having at

his command I ])resume the best legal ability which the Bar of the
United States can furnish him with—and we know how high that

811 ability is—states that if Great Britain can show that Behring
Sea was included in the phrase " Pacific Ocean" in the Treaties

of 1824 and 1825, then the Secretary of State representing the United
States, must admit that the United States have no well grounded com-
plaint against her. Now this is a serious statement. It is a statement
made after the matter has undergone ]n-olonged discussion. We have
now arrived at the month of ]3ecemi)er, 18il0, the discussion arising

out of seizures whicdi had taken place in August, 1880. Therefore, four
years and some months have elapsed during which the question has
been thrashed out in discussion on both sides: and, as one may natu-
rally presume, discussed in the Cabinet Councils both iu Great Britain
and in America. Yet here is this statement. "Satisfy us that Beh-
ring Sea was included under the description of "Paciflc Ocean" in the
Treaties of 1824 and 1825, and we admit that we have no well grounded
complaint against you". I shall sui^j^ort that proposition of Mr. Blaine
in argument. It is the proposition that has to be established, that,

unless there was acquiescence, or recognition, or a course of conduct
which estops or binds England in relation to asserting rights in Beh-
ring Sea, if she shows that Behring Sea was in fact included in the
Pacific Ocean, then she establishes two things, first of all, that Russia,
if she ever made the assertion, did not persevere in it: and next, if the
Treaty does include and cover Behring Sea under the phrase "Pacific
Ocean" that it was a clear and distinct recognition by llussia of the
rights of Great Britain to fish in Behring Sea. But there is, as I have
said, one qualification upon this statement, and it is this: on the 12th
September, 1888, my learned friend, Mr. Phelps, had Avritten, not to
the Government of Great Britain, but to his own Government a letter

which has since become important. It Avas not communicated to the
Government of Great Britain, it lay I Avill not say "^erc/i/e", but,. unno-
ticed apparently in the archives of the Foreign Secretary for two years
and some mouths, and Mr. Blaine, coming across it, reijroduces it and
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hands it clown to posterity in his despatch, with whicli I am now deal-

ing. In introducing' it, he says the United States does not claim that
Behring Sea is a mare olausum; but he goes on to say

At tho same time the United States does not lack abnndant anthority, according to
the ablest exponents of international law, for holding a small section of the Beh-
ring Sea for the protection of the fnr-seals.

What he means by that phrase, I do not know; I cannot even guess.
Does he mean that the section from the line of demarcation from
Behring Straits traced upon both of the maps, running west of the
Pribilolf Islands and between the Commander Islands and the western
end of the Aleutian Chain,—does he mean that that is a small section

of Behring Sea? I do not know what he means ; I do not know whether
he had any real conception in his own mind of what he mer. t; but we
have had no explanation. Then he proceeds:

Controlling a comparatively restricted area of water for that one specific

812 pnrpose is by no means the equivalent of declaring the sea, or any part thereof,
mare claustim.

Lord Hannen.—May that not be connected with the proposition
made in the previous paragraph, as to a circuit drawn round the island
like that which was drawn with reference to Napoleon at St. Helena.

Sir Charles Eussell.—That, probably, is the idea, my Lord.
Lord Hannen.—It follows it immediately afterwards.
Sir Charles Russell.—I am obliged, my Lord; that probably is

the idea; but I have, however, to observe that it is inconsistent with
the entire argument in the earlier part of his despatch.
Lord Hannen.—Yes. It is a fresh proposal.
Sir Charles Russell.—I was going to say, my Lord, it was a fresh

proposal, probably in reference to the suggestion of the concurrence of
Great Britain in Regulations. That may be the explanation of it.

Mr. Justice Harlan.—The paragraph marked " " is one of the
original six questions.

Sir Charles Russell.—Yes; that is probably the explanation.
Then he proceeds to give this quotation from Mr. Phelps' letter, as to

which I am doing no discredit to the arguments which are advanced in

the printed argument before you when I say, that upon examination
that part of it which particularly refers to the supposed claim of prop-
erty in the industry, and jirotection which it is claimed is a right
incident to that property in the industry—that that argument is but
an amplification of this passage from Mr. Phelps' letter.

Now, I have said that that argument, anqjlified in the printed paper
before the Tribunal, I will deal with, of course, in the appropriate
order. I am not now upon it; but, before I leave it, I wish to ask the
Members of the Tribunal to turn back to page 55: about 20 lines from
the bottom of that page, where this sentence occurs:

It will mean something tangible, in the President's opinion, if Great Britain will
consent to arbritrate tlie real questions Avhich have been under discussion between
the two Governments for the last four years.

Then he comes to an enumeration practically, if not exactly, in the
form in which they stand in the Treaty of Arbitration, of the five ques-
tions being those that we have agreed to call, and properly to call,

questions of exclusive right and jurisdiction.

Now, I pass from the correspondence; and I am glad to relieve the
Tribunal f^om the necessity for any further reference at this stage
to it.
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HISTORY OP UNITED STATES LEGISLATION DEALING WITH ALASKA.

I must now call the attention of tLe Tribunal to the history of United
States lej^islatiou upon this question so far as it relates to tliis matter

of the fur-seals, and in endeavouring to lix uj)on the book which
813 will save the members of the Tribunal from endless shifting about

of references, I find that the 1st volume of the A])pendix of the
Case of the United States Avill be found to contain all of it.

Mr. Justice Harlan.—Do you mean at page 1)2?

Sir Charles Russell.—I meant page Do, and I refer to page 95 for

this reason—because from page 95 there are set out the Revised Stat-

utes, some of which are previously set out in the earlier in\rt.

Mr. Justice Harlan.—1 may explain to yon, Sir Charles, that in 1873
went iuto effect what are called the Ifevised Statutes of the United
States, the main object of which was to put, in the form of a revision

tlie substance of the statutes already in force on the same general
subjects.

Sir Charles Eussell.—So I understand. I am very mucli obliged

The Eevisod Stat
^^^ the explanation, Sir. It was indeed on that under-

ntes of Alaska, sec! Standing that I dcsire to refer to page 95, and 1 have taken
^^^^- the trouble to examine and to note, and I will give the
date, when each of these enactments was origiimlly passed. I will give
the date when the particular provision originally became law.

Now section 1954 became law on the 27th July 1868, and if I might
respectfully suggest, it would not be unimportant if the date were noted
opposite each of these jjaragraphs. Now these are the words of

section 1951:

The laws of the United States relatiupj to customs, commerce, and navigation, are
extended to and over all the mainland, islands, and waters of tlie territory ceded to

the United States by the Emperor of Russia, by Treaty concluded at Washington on
the 30th day of ISLirch, A. D. one thousand, eight hundred and sixty seven, so far as
the same may be applicable thereto.

Now, no lawyer will doubt that that standing by itself is strictly a
territorial statute, that that statute is one which no judge or no lawyer
would construe as applying outside the limits of territorial sovereignty
of the State which enacted it. Nobody will doubt that. What is

doubtful on the construction of the statute itself is what is meant by
" the waters of the territories ceded"; and it will be found in all these
provisions, (whether by accident or design I know not), that there lurks
a grave uncertainty, even down to the very last enactment of 1889,

after the questions in controversy between the two Powers have arisen.

But I am now submitting, as a lawyer to lawyers, as a matter of con-
struction, that if this came to be construed, as to its api)lication to

foreigners not subject to the laws of the United States, no lawyer and
no judge would construe it as havingett'ectoutside the territorial limits

of the State, Those territorial limits of the State might, of course,
include i)ortions of Avater, and in some cases very considerable portions
of water; but as regards territory abutting on the open sea, they could,
according to international law, only extend to the marginal belt now
fixed by common consent of nations at three miles.

Senator Morgan.—I do not desire, Sir Charles, to disturb you in your
argument, but may 1 call your attention to the fact that in 1816,

814 1 think it was. Great Britain and the United States divided the
straits of Juan de Fuca, which were the open sea, and part ot the

North Pacific Ocean, and a sea, by the way, iu which the seal herds
were found, and where fishing for seal was first started—they divided it
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by a line which in no place ap])roacbecl within six miles of either coast,

and in many places it is 40 miles away from either coast, and it is the
boundary line between Great Britain and the United States now.

Sir Charles Eussell.—I am aware of that, Sir.

Senator Morgan.—That destroyed the three-mile territorial limit, as
I suppose, and substituted, in place of it, the other line.

Sir Charles Kussell.—If you, Senator, think this is ad rem (and T

say it with the unfeigned respect that I desire to pay to your observa-
tions) I will endeavor to make some kind of answer. In the first place
I should require to know a little more about the jnecise circumstances
of the water which is called the Straits of Juan de Fuca, which leave
Puget Sound on the one hand and pass Victoria on the other: whether
or not it (;ame within the category of land-locked waters, and so forth.

Senator Morgan.—Tl>ey are not land-locked waters.
Sir Charles Eussell.—I am merely suggesting that I should

require to know more about this before ex])ressiug an opinion.

Senator Morgan.—The lakes are I think.

Sir Charles Eussell.—I should then require to know how far the
concurrence of other nations had been given to the arrangement made
between the two Powers who owned the adjoining territory; and lastly

I should express the opinion, for what that opinion is worth, that if that
could be properly called the ''high sea", and other nations wei-e not
concurring in its appropriation between these two Powers, that the effect

of that treaty would be binding on these two Powers, and on these two
Powers only.

Senator Morgan.—I am only speaking of the fact that the United
States and Great Britain in their treaties had established the i^ropo-

sition that a water boundary may be established by treaty, and upon
the high seas.

Sir Charles Eussell.—I think it would be founding, if I may
respectfully say so, Senator, a tremendous conclusion ui^ou a very small
base of premises to say that because, in that particular case, that ]>ar-

ticular treaty had been entered into, it was the affirmation of a principle
of general apjilication.

The President.—The same argument applies as to the line estab-
lished between Eussia and America at the moment of the cession of
territory in 1807.

Sir Charles Eussell.—That was between those tAvo: It would be
binding as between those two, but if it interfered with the rights of
nations on the high sea it would have no bijiding force or operation
whatever upon them. But I beg with all deference to decline to be
called upon to justify everything that the United States has claimed, or
even everything that Great Britain has claimed.
815 Senator Morgan.—I called your attention to it because you

seemed to think there was some uncertainty in the Act of Con-
gress on the subject, whereas we consider there is absolute certainty,

because we legislated according to our boundaries.
Sir John Thompson.—I think it will be found that that was not a

Treaty dividing water on the high seas outride the three mile limit, but
fixing the boundary line behind which you were to ascertain the respec-
tive properties of the nations; and its bearing was ascertained by its

course on the high seas.

Sir Charles Eussell.—I have no doubt about it. But let there be
no misapprehension upon what I am now saying. I am not contesting
the right of the United States to make any law it pleases over any area it

pleases so far as it purports to bind only its own nationals—that is not
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my argnnient at nil—I was pointing out tliat this would be construed

to mean one which only ai)i)lied to foreigners within the territorial limits

of the legislative enacting- Power. That was my point. But I was
pointing Out too the uncertiunty that, on the face of the Statutes,

seemed to ])revail even as against their own nationals in the use of the

vague words, " and waters of the territory ceded ". That is all I desire

to say.

Now the next section, section 1955, was passed also in 1868, and it

may be convenient to note the date on the margin of that section. It is

a section which is in the n-ature of a revenue section. It says:

The Presideut shall have the power to restrict and re,G:nlate or to prohibit the use

of lire-arms, annnunitiouand distilled spirits into and within the Territory of Alaska;
the exportation of the same from any port or place in the United States when
destined to any port or place in that Territory, and all such arms, ammunition and
distilled spirits exported or attempted to be exported from any port or place in the

United States, and destined for such Territory, in violation of any regulations that

may be prescribed under this section, and all such arms, ammunition and distilled

spirits landed or attempted to be landed or used at any port or place in the Territory,

in violation of such regulations, shall be forfeited; and if the value of the same
exceeds 400 dollars.

—

certain consequences are to follow. Then it goes on:

And any person wilfnlly violating such regulations shall be iined not more than
500 dollars or imprisoned not more than six months. Bonds may be required for a
faithful observance of such regulations from the master or owners of any vessel

departing from any port in the United States having on board tire-arms, ammunition
or distilled spirits, when such vessel is destined to any place in the Territory or if

not so destined, when there is reasonable ground of suspicion that such articles are

intended to be landed there in violation ot law.

And so forth.

It is a convenient opportunity to observe (without discussing it at

length, which I must do a little later on) that this is a revenue enact-

ment—an enactment for the protection of the revenue, and the reve-

nue laws are all aimed at the jirevention of oft'euces the completion
or consunnuation of which involves an offence on land; it is the

810 bringing tilings into the territory against the laws of the terri-

tory; and for the enforcement of those laws a certain margin
outside the three-mile limit, under the principle of what is known as
the "hovering Acts", is, by the common consent of a good many
nations—I think it would be a little doubtful to aflirm it as a principle

of international law at this r.ioment, for I think it has not reached that
stage—it is simply that a number of nations have agreed to pass laws
of that kind for themselves; and where they find their nationals in the
case of other Powers attempting to violate those laws, they have
ac(piiesced in their being treated as offenders against tlie law, and have
not intervened to i)rotect them when they believed they were intention-

ally endeavouring to violate the laws which they had passed.
Senator Morgan.—Probably it may become international law by

long acquiescence.
Sir Charles Kussell.—Probably its growth may be in that stage of

gradual development to which I referred in some intro-
ection i9oo.

ji^^-tory observations which I made a few days ago.
Now section 1950 was also passed in the year 1808. It is these terms:

No person shall kill any otter, mink, marten, sable or fur-seal or other fur-bearing
animal within tlie limits of Alaska territory or within the waters thereof;

There still is the vagueness to which I have referred.

And every person guilty thereof shall, for each offence, be fined not less than 200
iiollars.uor more than X,000 dollars, or imprisonment not more tUau six months, or
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both ; and all vessels, their tackle, apparel, furuitnre and. cargo, found engaged in
violiitionof this section shall bo forfeited. But the Secretary of the Treasury shall
have power to authorize the killing of any such mink, marten, sable or other fur-
bearing animal, except fui'-seals, under such Regulations as he may prescribe; audit
shall be the duty of the Secretary to prevent the killing of any fur-seal, and to pro-
vide for the execution of the provisions of this section until it is otherwise provided
by law; nor shall he grant any special privileges under this section.

Now I make the same comment iu passing: there is the vagueness as
regards the phrase " within the waters of Alaska territory", leaving it

undetermined whether it means tbe whole of the waters east of the line

of demarcation, or whether it means only the ordinary three-mile belt.

I am not talking of bays, land-locked waters, or matters of that kind

—

that will be always understood ; but so far as it was limited to the three-

mile limit, then it was perfectly within the competence of the United
States to bind foreign subjects as well as its own nationals; but if it

extended further than those limits, it could have no application to

foreigners at all.

Now the next section—section 1957, was also passed in 1868. It

says:

Until otherwise provided by law, all violations of this chapter, and of the several
laws hereby extended to the Territory of Alaska and the waters thereof, committed

within limits of the same, shall be prosecuted in any district court of the
817 United States in California or Oregon, or in the district Courts of Washing-

ton ; and the collector and deputy collectors appointed for Alaska Territory,
and any person authorized iu writing by either of them, or by the Secretary of the
Treasury, shall have jjower to arrest persons and seize vessels and merchandize liable
to fines, penalties or forfeitures under this and the other laws extended over the
Territory, and to keep and deliver the same to the marshal of some one of such
Courts; and such Courts shall have original jurisdiction and may take cognizance
of all cases arising under this Act, and the several laws hereby extended over the
Territory, and shall proceed herein in the same manner and with the like effect as if

such cases had arisen within the district or territory where the proceedings are
brought.

I merely ask the Tribunal to take notice, in passing, that such Courts
are to have original jurisdiction. They are " Instance Courts ", as they
are sometimes technically called.

Section 1958 was also passed in the year 18G8, and is in these terms.
It is not very important :

In all cases of fine, penalty, or forfeiture, embraced in the Act approved 3rd
March, one thousand, seven hundred and ninety-seven, chapter 13, or mentioned in
any Act in addition to, or amendatory of such Act, that have occurred or may occur
in the collection district of Alaska, the Secretary of the Treasury is authorized

to exercise the power of remission, and so on.

Now comes the first section of the legislation dealing with the Islands
of St. George and St. Paul—the first legislative Act of the United
States in which the Islands of St. George and St. Paul are directly
dealt with, and that was passed on the 3rd March 18G9.

The islands of St. George and St. Paul in Alaska are declared a special reservation
for Government purjjoses, and until otherwise provided by law it shall be unlawful
for any person to laud or remain on either of those islands, except by the authority
of the Secretary of the Treasury, and any person found on either of those islands,
contrary to the provisions hereof, shall be summarily removed; and it shall be the
duty of the Secretary of War to carry this section into clFect.

I have no comment to make on that exce])t to observe that it was
entirely within the com])etence of the Legislature of tbe United States
to make that provision, if it desired, binding on the whole world. It

was their territory: they had the right to say who shall and who shall
not land there.

Sir John TnoMPSoN.-^Cao you give tbe date of that?

B S, PT XIH 1)
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Sir Charles Russell.—It became law oti the 3rd Marcli, 1869.

The next sectiou, 1900, was passed on the 1st July, 1870. I might
indeed, if I wislied to divert from the line which I am u])on, and if

1 were to follow the broad and generous lines of my friend Mr. Car-

ter's argument, have i)ointed out that this attempt to prohibit access

of other persons, and so shut out this island from the commerce of the

world, would hai'dly be in accordance with my friend's broad and gener-

ous conception of the duties and rights of nations; but 1 do not dwell

on that topic.

Xow sectiou 1960 provides:

It shall be unlawful to kill any fur-seal upon the islands of St. Paul and
818 St. George, or in the Avaters adjacent thereto, except during the months

of June, July, September and October in eacli year; and it shall be unlawful
to kill such seals at any time by the use of fire arms, or bj' other means tending to

drive the seals away from those islands, but the natives of the islands shall have the
privilege of killing such young seals as may be necessary for their own food and
clothing during otlier months, and also such old seals as may be required for their

own clothing, and for tlie manufacture of boats for their own use; aud the killing

in such cases sliall be limited and coutrolled by such regulations as may be pre-

scribed by the Secretary of the Treasury.

Well, so far as this deals with the killing of seals ui^on the islands,

again, of course, it is perfectly competent to bind the whole world.

Of course you cannot kill seals on the land unless you are on tiie land
or very close to it on the territorial waters; and therefore it is within
the competence of the United States, by the use of the words in that
section "or in the waters adjacent thereto", construed as a Judge or a

lawyer would construe them, still to mean (unless there was something
in the context Avhich showed a different meaning was intended), the
marginal belt of three nules; the principle of course being, Ttrrw
dominium Jinitur uhi finitur armorum vis.

Section 1961, passed in the year 1870, j^rovides:

It shall be unlawful to kill any female seal, or any seal less than one year old, at
any season of the year except as above provided: and it shall also be unlawful to
kill any seals in the waters adjacent to islands of St. Paul aud St. George, or on the
beaches, clitFs, or rocks where they haul up from the sea to remain ; aud every per-
son who violates the provisions of this or the preceding section shall be punished
for each offence

—

And so on.

I make as to that the same comment which 1 made with regard to
the previous section.

Sectiou 1962, which was also passed in 1870, is in these terms:

For the period of 20 years from the first July, one thousand eight hundred and
seventy, the number of the fur-seals which may be killed for their skins upon the
island of St. Paul is limited to seventy-live thousand per annum; and tlie number
of fur-seals which may be killed for tlieir skins upon the island of St. George is lim-
ited to twenty-five thousand per annum.

But the Secretary of the Treasury may limit the number. There is

no objection to that; it is quite within the competence of the Legisla-
ture.

Section 1963 was also passed in the year 1870; and this becomes a
little important:

When the lease heretofore made by the Secretary of the Treasury to the Alaska
Commercial Company of the riglit to engage in taking fur-seals on the islands of
St. Paul aud St. George pursuant to the act of the 1st July 1889—

I do not know what that Act is. I think we have not got it—how-
ever it is not important.
General Foster.—It is the Act autlioyising the lease,
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Sir Charles Eussell.—I thank you; that I gathered; but I think
it is not set out.

819 General Foster.—Not here.

Sir Charles Eussell.—It was the first Act authorising- the
lease

:

Wheu any future siniilax lease expires, or is snrreudered, forfeited or terminated,
the Secretary shall lease to proper and responsible ])arti(>s, for the best advantage of
the United States, having due regard to the interests of the Government, tlie nntive
inhabitants, their comfort, maintenance, and education, as well as to the interests of
the parties heretofore engaged in trade, and the protection of the fisheries, the right
of taking fur seals on the islands herein named, and of sending a vessel or vessels to
the islands for the skins of such seals, for the term of twenty years at an annual
rental of not less than lifty thousand dollars, to be reserved in such lease and secured
by a deposit of the United States bonds to that amount; and every such lease shall
bo duly executed in duplicate and shall not be transferable.

Mr. Justice Harlan.—Sir Charles, if I might interrnpt you for a
moment, you read tiiat as if it referred to an Act passed in 1889. It is

Chapter 1 889, and the Act of tlie first July 1870. ^o doubt you will find

that provision in the act of 1870.

Sir Charles Eussell.—I think very likely yon are right, Sir. I
misread the chapter for the year, IsTow section 1964 says:

The Secretary of the Treasury shall take from the lessees of such islands iu all cases
a bond—
And so on. I need not trouble about that.

Then section 19G5, passed in the same year, says:

No persons other than American citizens shall be permitted, by lease or otherwise,
to occupy the islands of St. Paul or St. George, or either of them, for the purpose of
taking the skins of fur-seals therefrom, nor shall any foreign vessels be engaged in
taking such skins; and the Secretary of the Treasury shall vacate and declare any
lease forfeited if the same be held or operated for the use, benefit or advantage,
directly or indirectly, of any j)ersou other than American citizens.

I am afraid with regard to this provision the idea of trusteeship for

the benefit of mankind was not quite present to the mind of the framer
of this ]3articular provision.
Now section 196G, which was also passed iu the year 1870, says:

Every lease shall contain a covenant on the part of tlie lessee that he will not keeji,

sell, furnish, give or dispose of any distilled spirits or spiritous liquors—
I need not trouble you Avith that.

Now section 19G7, passed also iu the year 1870, provides:

Every person who kills any fur-seal on either of those islands, or in the waters
adjacent thereto, without authority of the lessees thereof, and every person who
molests, disturbs, or interferes with the lessees, or either of them, or their agents or
employ6s in the lawful prosecution of their business, under the provisions of this
chapter, shall for each offense be jiunished as prescribed in section nineteen hundred
and sixty-one; and all vessels, their tackle, apparel, appurtenances and cargo, whose
crews are found engaged in any violation of the provisions of tlie sections nineteen
hundred and sixty five to nineteen hundred and sixty eight, inclusive, shall be for-
feited to the United States.

Senator Morgan.—What is the penalty attaching to the provision iu
the last sentence that you read Sir Charles'?

820 Sir Charles Eussell :

Every person who kills any fur seal on either of those islands or in the waters
adjacent thereto, without authority of the lessees thereof

—

Senator Morgan.—The last clause.

Sir Charles Eussell.

And every person who molests, disturbs, or interferes with the lessees, or either of
them, or their agents or employes in the lawful prosecution of their business under
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the provisions of this chapter, shall for each offence be punished as prescribed in sec-

tion nineteen linndredand sixty one; and all vessels, their tackle, apparel, and appur-
tenances, and cargo, ^bose crews are found engaged in any violation of the provisions

of sections nineteen hundred and sixty-five to nineteen hundred and sixty eight,

iucluBive, shall be forfeited to the United States.

Senator Morgan.—The forfeiture applies to all those ofieuces?

Sir Charles Russell.—Yes.
Senator Morgan.—I am mistaken. I thought it applied only to the

killing of female seals.

Sir Charles Russell.—Not at all, Sir; this section makes it an
oftence to kill any fur seal on either of the Islands without the assent of

the lessees. It makes it an oftence to kill any fur seal " in the waters
adjacent thereto"—whatever those words mean. It makes it an offence

also for any i^erson to molest, disturb or interfere with the lessees in the
lawful prosecution of their business; and it attaches to all those offences

the consequences to be found in the sections referred to, which include
fine and imi)risoumeut; and it also attaches the further sanction and
penalty that the vessels, apparel, and so on, shall be forfeited to the
United States.

I need not point out this is a very wide reaching section, perfectly
within the competence, again, of the United States to pass, so as to bind
its own uatioiials, perfectly competent for the United States to pass so

as to bind all within the extent of its territorial dominion, but not beyond.
Senator Morgan.—Would it be competent to treat it as a hovering

Act, to prevent an ofi'euce against the revenue!
Sir Charles Russell.—Certainly, if an oftence is contemplated to

be committed on the territory, which is the principle of the revenue Acts,
certainly, within the limitations and qualifications which I shall have to
explain when I deal with that subject. Applied, as you will see this

municipal law has been api)lied, it means this, that anyone who kills a
fur-seal any where east of the line which has been called, for brevity,

the line of demarcation, is (as it has been construed) liable to tine,

imprisonment, and to the forfeiture of the shi]) to the United States.

Section 19G8 which was also passed in 1870, is

:

If any person or Company, under any lease herein authorized knowingly kills or
permits to be killed any number of seals

—

and so on, there are penalties. Then section 1969, also j^assed in 1870 is

In additional to the annual rental required to be reserved in every lease

—

821 there is the annual tax or duty of two dollars on each fur skin.

Then section 1970, also passed in 1870, j)rovides.

The Secretary of the Treasury may terminate any lease given to any person, com-
pany or corporation, on full and satisfactory proof of the violation of any of the
provisions of this chapter, or the regulations established by him.

that is, the Secretary of the Treasury. Then section 1971.

The lessees shall furnish to the several masters of vessels employed by them certi-
fied copies of the lease, -which shall be presented to the Government revenue officer.

I need not read that. And then section 1972,

Congress may, at any time hereafter, alter, amend, or repeal, sections from 1960 to
1971, both inclusive, of this chapter.

That is to say, to turn back for one moment, section 1960 is the one
wiiich makes it unlawful to kill any fur-seal on the islands or in the
waters adjacent thereto except in particular months: Section 1961
makes it uidawful to kill any female seal—those are the particular sec-
tions of importance: Congress may alter or repeal those sections, a pro-
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vision which I do not myself appreciate. I shouhl suppose it was
always in the competence of the Legislature, by a subsequent provision,

to repeal them.
Mr. Justice Harlan.—I can tell you briefly the history of those

words in our Statutes.

Sir Charles Eussell.—It would be interesting, Sir, no doubt.
Mr. Justice Harlan.^—Our Constitution says that no State shall pass

a law impairing the obligation of contracts, but these provisions are not
applicable to Acts of Congress. The words referred to by Counsel were
inserted to avoid any question of the Legislature divesting vested
rights. Charters frequently reserve the riglit to alter or amend, to pre-

vent any question being raised that subsequent legislation deprived a
party of vested rights.

Sir Charles Kl ssbll.—The next section became law on the 5th
March, 1872, and that is section 1973.

Mr. Gram.—When was section 1972 made law?
Sir Charles Russell.—That became law in 1870. By section 1973

the Secretary of the Treasury is authorized to appoint one agent and
three assistant agents; aud by section 1974, also passed in 1872, they
are to receive a certain amount of pay. By section 1975 the agents are
not to be interested in any lease, and by section 1976 they are empow-
ered to administer oaths. All those sections were passed in 1872, but
they are not very material.

Now the next legislative Act is Chapter 64, on page 99 of this volume.
It became law on the 24th March 1874, and it provides that

An Act to amend the Act intituled "an Act to prevent the extermination of fur-
bearing animals in Alaska", approved July 1st 1870, is hereby amended, so as

822 to authorize the secretary of the Treasury, and he is hereby authorized to
designate the mouths in which fur seals may be taken for their skins on the

Islands of St. Paul and St. George in Alaska, aud in the waters adjacent thereto,
aud the number to be taken on or about each island respectively.

Now up to this time the Tribunal will perceive that two expressions
have been used. So far as regards water, which is the point in ques-
tion, in describing the extent of the application of the legislation in

the Statute of 1868, the laws relating to commerce and to navigation

—

I do not stop to observe upon the consequences of this extension of the
laws of commerce—are extended among other things over all the
mainland, islands and waters of the territory ceded. That is one
expression; but in every subsequent enactment down to 1889, which I
have not yet touched upon, the words are "and waters adjacent thereto".
It stands thus: "the law is to extend to the mainland, islands and
waters of the territory ceded"; and the alternative expression is

"waters adjacent thereto".

Now, in 1889, an important Act was passed; and, before I call atten-
tion to this legislation, I ask permission for one moment, because it is

matter of interest and, I think, not without imiiortance, to show what was
the state of opinion in America among its most distinguished and influen-
tial citizens and legislators upon this subject of public fishing rigjits in
waters adjoining a particular territory. I mention it here, as I always
try to do, in the order of time. We have got now to the eve of the legisla-

tion of 1889. There was then existing another dispute between Great
Britain and the United States. Of course, there is an
eastern as well as a western coast of America, and the

^^^^^^^ °^ ^^^^•

(luestion arose as to what were the rights of the United States to fish in
the waters adjoining Canadian territory, Newfoundland, and so forth;

and there was a certain amount of friction existing between the two
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nations on the subject, and a clistin,i>uislied English Statesman, Mr.
Chamberlain, was (lesi)at('lied in 1888 upon a paciiie mission to America.
The matter linally resolved itself into a very small and tine point. The
general rule as to the three miles from the shore as an international

principle was hardly in question; but the iioiiit arose how it was to be
api)lied in the case of embayed waters. On the part of Canada, it was
claimed tliat, where the bay ran to a considerable extent into the terri-

tory of Canada, that the Canadians should have exclusive rights even
if the mouth of the bay w^as more than G miles wide, that is to say if it

was of greater width than it could be protected by the vis armorum—
three miles on each side. They contended for a wider application. That
w-as resisted bj^ the United States; they claimed that they had the right

to enter any bay which was wider at its mouth than six miles, and had
the right to fish up to within 3 miles of the coast of that bay, following

from point to point the sinuosities of the bays; and, finally, the majority
of the Senate recomnu'nded, for the settlement of the differences, that

the limits should be fixed at 10 miles; that is to say, that wher-
823 ever at the mouth of the bay the land approached m' itliin 10 miles,

the exclusive right should be considered as belonging to the
Power owning the territory. The matter came to be discussed in

Committee, and among the influential Members of the Conimittee was
one of your distinguished body; and he, with three other gentlemen,
signed a minority report. The signatures are those of John T. Morgan,
Eli Salisbury, Joseph E. Brown, and H. B. Payne; and their argument
was a very sensible one; they did not want this restricted limit. I am
reading from the Senate "Miscellaneous documents", 1st session, oOth
Congress, Volun.ie 2, page ()5. The gentlemen who formed this minor-
ity had very wisely in their minds the fact that I have mentioned, that
this great Power, the United States, has interests on both sides, west
and east; and this is the language they use in. their Eeport:

A vast extent of the coast of the Pacific reaching to the Arctic Circle, and dea-
tined to become a more important fishing gronnd than the Atlantic coasts, nnist be
aii'ected by the V)iiu€iples of international law which the United States shall assert
as defining the limits seaward from the coast of oiir exclnsive right to fish for seals
and sea otters and whales, and the many varieties of food fishes that swarm along
the coast of JBehring Sea and the Straits. We might find in that qnarter a very
inconvenient application of the doctrine that by the law of nations the three mile
limit of the exclusive right to fishery is to follow and be measured from the sinuos-
ities of the coasts of the bays, creeks and harbours that exceed six miles in width at
the entrance, and an equally inconvenient application of our claim for full commer-
cial privileges in Canadian Ports for our fishermen when applied to British Columbian
fishermen in our Pacific Ports, which are nearer to them than to our fisheries in
Alaska.

There is a great deal of weight, I need not say, looking to the source
from which it comes, in that statement; but I call attention to it in
view of the broad suggestion which is now propounded, that at the
very time that these statesmen were considering this matter in 1888,
the United States asserted that she had, first of all, under her title

from Russia, and next as inherent in her right of territorial dominion,
the right of stretching out its arm of authority over the whole of
Behring Sea and to exclude others from the pursuit of seals and sea-
otters and whales,—and I do not see why it should stop at fur-seals or
at the many varieties of food fishes that swarm along the coast of
Behring Sea and the Straits,—I say this is very strong evidence, indeed,
that that principle of international law to which we have adverted
was a principle recognized by the public men of authority in the United
States; but that what this minority was struggling against,—and in
the point of view of international interests I do not complain of their
struggling against it—was a limitation in the application of principle
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on the east coast of America which might conflict with some interests

they wouhl feel bound to assert or feel justified in asserting on the
other coast.

Senator Morgan. That treaty was rejected by the Senate.
Sir Charles Eussell. It was, quite true, as I am glad to be

reminded by the Senator. They took the narrow line. They were
for close and strict limitation.

824 Now, before I call the attention of the Tribunal to this Statute
of 1889, as to which I must make some comment, I Avish to give

its history. It is not long, and if the Tribunal will turn to tlie original

Case of Great Britain, the history there begins on page 123. I hope I

need not remind the Tribunal of the point to which all this discussion
IS tending. 1 am upon the question of seizures, and I am pointing out
that the seizures were based upon municipal legislation and upon
municipal legislation alone; and I want to demonstrate only that the
theory which is now i)ut forward was never dreamt of until at a later

stage of the discussion some ingenious mind suggested it.

In 1889, what was the state of things, to begin with? The state of
things was this; that three years before, namely in 1886, vessels of
subjects of the Queen had been seized for fur-sealing in Behring Sea;
that those seizures had been repeated in 1887; that there had been no
seizures in 1888; I think that seizures were further repeated in 1889.

Now that was the state of the case; and you have seen from the dip-

lomatic correspondence up to that time what was the attitude and the
justification of the United States. I will read from the Case, p. 123.

During the fiftieth session of the House of Representatives, in 1889, the Committee
on Marine and Fisheries was directed "to fully investigate and report upon tlie

nature and extent of the rights and interests of the United States in the fur-seals
and other fisheries in the Behring Sea in Alaska, whether and to what extent the
same had been violated, and by whom; and what, if any, legislation is necessary
for the better protection and preservation of the same !

"

The Committee reported, upholding the claim of the United States to jurisdictiou
over all waters and laud included in the geographical limits stated in the Treaty of
Cession by Russia to tlie United States.

—

Senator Morgan.—That was a House Committee, was it not?
Sir Charles Eussell.—Yes; it is called a Committee of the House

of Eepresentatives. I need not stop to point out that that was an
assertion of territorial dominion over that area.

The Coumiittee reported, upholding the claim of the United States to jurisdiction
over all waters and land included in the geographical limits stated in the Treaty of
Cession by Russia to the United States, and construing different Acts of Congress aa
perfecting the claim of national territorial rights over the open waters of liehring
Sea everywhere within the above-mentioned limits.

The report states

:

The territory of Alaska consists of land and water. Exclusive of its lakes, rivers,
harbours, and inlets, there is a large area of marine territory which lies outside of
the three-mile limit from the shore, but is within the boundary-lines of the territory
transferred by Russia to the United States.

And the Eeport concludes thus

:

That the chief object of the purchase of Alaska was the acquisition of the valu-
able products of Behring Sea.

I need not ])oint out that the fur-seal is not the only valuable product
of the Behring Sea, and that that is an assertion of territorial

825 dominion and sovereignty, which, of course, carries with it, if

well founded, the exclusive right to take the products, whatever
they are, of that Sea.

That at the date of the cession of Alaska to the United States, Russia's title to
Behring Sea was perfect and indisputed.
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Tliat, by virtue of the Treaty of Cession, the United States acquired complete title

to all that portion of Beliriujr Sea situated within the limits prescribed by tlic Treaty.
The Coiumittee herewith report a bill making necessary amendments of the exist-

ing law relating to these subjects, and recommend its passage.

It tlieii i)rocee(Is to describe the amendments, as declaring the true

intent and meaning; of section 1956. That, tlie Tribunal will remember,
is the section wliich prohibits the killing of any otter, mink, marten,
sable, or fiir-seal or other fiir-bearing animal within the limits of Alaska
territory or in the waters thereof:

That section 1956 was intended to include and apply, and is hereby declared to
include and apply, to all the icaiers of Jlehrbuj Sea in Alaska emhraced tvithin the

honndarij -linen mentioned and described in the Treaty with Russia, dated the 30th March,
A. D. 1X67, by which the Territory of Alaska was ceded to the United States; and it

shall be the duty of the President at a timely season in each year to issue his Procla-
mation, and cause the same to be published for one mouth in at least one newspaper
published at each United States port of entry on the Pacific coast, warning all per-

sons against entering said Territory and waters for the purpose of violating the pro-
visions of sai<l section; and he shall also cause one or more vessels of the United
States to diligently cruize said waters and arrest all persons, and seize all vessels

found to be. or to have been, engaged in any violation of the laws of the United
States therein.

The Bill, Mr. President, did not pass the House of Representatives,
but this section was added by the House as an amendment to a Bill for

the jirotection of the salmon fisheries of Alaska, which originated in

the Senate.
The Senate however refused to accept the amendment of the other

House, and the Bill was accordingly referred to a Conference of the
Houses, and the section, as finally modified and adopted in the Act of
the 2nd March 1889, reads as follows

:

This is as it stands in the book at page 99, and it will be observed that
it did not i)ass the legislative bodies and ultimately become law in the
terms in which it was recommended: those terms being that it should
apply " to all the waters of Behring Sea in Alaska embraced within the
boundary-lines mentioned and described in the Treaty with Russia ".

The earlier statute runs thus: " The laws . . . are extended to and over
all the main-land, islands and waters of the territory ceded to the United
States by the Treaty with Russia"; and the section as it was actually
passed runs as follows:

That S. 1956. . . is hereby declared to include and apply to all the dominion of the
United States in the waters of Behring Sea.

]S"ow I really have to ask, what was the reason of the change? Was
it intended that the change should mean anything, or was it intended
that it should mean nothing?

Was it intended to be left in a position in which, without assert-
826 ing dominion over aJl the waters of Behring Sea, it should yet be

so vaguely framed that the executive authority would be entitled
to invoke an interpretation of it as if it included all the waters of the
Behring Sea as part of the dominion belonging to Alaska territory ? In
this discussion also one of your Tribunal took part, and, as the Tribunal
would be prepared to expect, a sensible part. First of all, instead of
being a substantive Act dealing with this question, it is smuggled into
(if I may use the expression) an Act dealing with an entirely different
matter—an Act for the protection of the Salmon Fisheries of Alaska;
and wlieu it came up, Mr. Senator Morgan (I now refer to page 249 of
vol. Ill of the Appendix to the Case of Great Britain) says

:

I wish to say just this: That in the Report made by the Committee the rights of
the Government of the United States were not considered, and not intended to be
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considered. We only arrive at the couclusion that the (luestion presented in the
amendment of the House is of sneh a serious and important a character that the Com-
mittee on Foreign Relations Avould not undertake at this time to iirononnce that
kind of judgment upon it which is due to tlie magnitude of such a question.

Very wise words.

I desire that the Bill as it passed the Senate originally should pass,

That is the Salmon Fisheries Bill.

because it protects the salmon and other lisherics in Alaska, ahout which there is no
dispute; but this paiticnlar question is one of very great gravity and smiousness,
and the Committee on Foreign Relations, or at least a majority of the entire Com-
mittee, did not feel warranted in undertaking to consider it at this time.

Mr. Justice Harlan.—I tliiuk those observations of Mr. Sherman
following- that are important.

Sir Charles Kussell.—I will read them by all means.
Senator MoRdAN,—I should like to say this, that we were then in full

course of negotiations with (Ireat Britain for the settlement of these dis-

l)uted questions, and it was submitted by the Committee of Foreign
lielations to the Senate that tha,t dij^lomatic effort should not be
obstructed by summary legislation.

Sir Charles IIussell.—I think nobody can doubt the perfect wis-

dom of that view which operated upon your mind, but it did not operate
ai)parently ui)on that of the majority of the legislative body.

Tlie point is not what individual Senators, however Avise and eminent,
held in the matter, but what the Legislature has done; and that I am
now proceeding to consider. But in answer to Mr. Justice Harlan, I

will of course, read, Mr. Sherman's speech.
General Foster.—He was chairman of the Committee.
Sir Charles Kussell.—1 am much obliged.

I intended, when the amendment was properly before us, to say to the Senate that
the Committee on Foreign Relations were of the opinion that while there was no
objection at all to the Senate Bill as it passed [that is the Salmon Fisheries lUllJ it

being for a clear and plain purpose, the question proposed by the House in the
form of an amendment was a grave f)ne, and had no relation to the subject-

827 matter of the Bill, and ought not to be connected with it, had no connection
really with it, and involved serious matters of international law, perhaps, and

of public policy, and therefore it ought to be considered by itself.

I was directed ))y the Committee to state that the subject-matter, the merits of the
proposition proposed by the House, were not before us, and not considered by us,

and we are not at all committed for or against the proposition made by the House.
We make this Report simply because it has no connection with the Bill itself, and
it onght to be disagreed to and abandoned, and considered more carefully hereafter.
I, therefore, ask for a Committee of Conference on the disagreeing votea of the two
Houses.

Ultimately it was passed in the form in which it stands on page 99.

"That section 1950 of the Eevised Statutes of the United States is

hereby declared to include and apply to all the dominion of the United
States in the waters of Behring Sea, and it shall be the duty of the
President, at a timely season in each year, to issue his Proclamation,
and cause the same to be published."
Senator Morgan.—The word "dominion" used in that statute, I beg

leave to say, Sir Charles, is the word used in the Treaty. Of course its

signification as that statute has presented it must, in the absence of an
interjiretation by the Legislature, depend on the judgment of the courts
as to what dominion included.

Sir Charles Russell.—I do not know whether the Tribunal heard
that. It is not without some consequence perhaps. The learned Sena-
tor has said that that word "dominion" as introduced in that section
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is SO iiitiodnced because it is found in the Treaty of 18G7. I beg leave

to observe, with great deference to the learned Senator, that when I

come to deal with that Treaty of 1867 it will be found that there is no
such word in it as "dominion", that it has been changed in the trans-

lation, and that "rights of sovereignty," wiiich is the expression in the

treaty, has been incorrectly interpreted in the English version into the

word " dominion."
Senator Morgan.—I never heard that, as to the word "dominion",

there was a mistranslation of the treaty. I understand the Treaty was
drawn up in English and French.

Sir Charles Kussell.—I think not, sir, with great deference.

Mr. Justice Harlan.—Yes. Here it is in French on page 76.

Mr. Foster.—It is in English and in French. The United States

Government never makes a Treaty in a foreign language.
Senator Morgan.—The word "dominion" was used.

Sir Charles Russell.—In my jndgment the point is not a material
one, but as matter of fact when I come to deal with that Treaty I will

point out the construction that is erroneously i)laced upon some words
in that Treaty, judged at least by the French original. I do not myself
consider that the word is one of importance. It is a mere matter of

translation.

My point upon this Statute of 1885, of course, is that it is a piece of

ex post facto legislation, which purports to extead tlie operation of the
earlier Acts. It is declaratory of the meaning of those earlier

828 Acts, but it substitutes words uuich wider in their scope and
capable of being interpreted to mean, and I think what I have

read shows they were intended to mean, the assertion of dominion, of

territorial sovereignty, over the waters of Behring Sea within the limits

of the Treaty of cession of 1867; therefore, the particular question to

which Senator Morgan has been good enough to draw my attention
w^onld not in that connection be material.

So much for the statutes. Now still pursuing the same line to which
I am closely adhering, and demonstrating to this Tribunal that as against
British subjects the municipal law alone was invoked and put into opera-
tion, I have to say that there was no suggestion at any jjlace, or at any
time, or by any person, of that which one w^ould have expected, if such
a case had been in the minds of the Executive, and which must have
been put forward in the simplest form thus: We are proceeding against
your subjects for violation not of our municipal law, but merely in pur-
suance of that inherent right which we have to protect our property
and our interests, wherever that i^roperty or those interests may be inju-

riously affected.

Now I wish to make this matter clear beyond all possibility of doubt;
and one therefore naturally turns to see what were the grounds upon
which those representing the United States l^xecutive invoked the
authority of their municipal courts and claimed sentence of imi)rison-

ment, fine and confiscation. For that purpose, of course, one natui"ally

turns to the pleadings in the case.

Proceedings in the Alaskan Court.

The case is presented to the Court, and it must be dealt with by the
Court secundum allef/ata et probata. Accordingly I turn to page 65 of
Volume III of the Apxjendix to the British Case. On that page will

be found the libel

:



ORAL ARGUMENT OF SIR CHARLES RUSSELL, Q. C. M. P. 91

In the United States District Court, for the District of Alaska.

The United States, Lihellani, v. The Schooner " Thornton", her Taclde, etc.—On Lihel of
Information for being en/jar/ed in the Business of killing Fur-seal in Alaska.

transcript of record.

On the 28th day of August, 188G, was filed the following Libel of Information:

In the District Court of the United States for the District of Alaska.
August Special Term, 1886.

To the Honourable Lafayette Dawson, Judge of said District Court:

The libel of iuformatiou of M. D. Ball, Attorney for the United States for the Dis-
trict of Alaska, who prosecutes on behalf of said United States, and being present
here in Court in hie proper person, in the name and on belialf of the said United

States, against the schooner "Thornton", her tackle, apparel, boats, cargo
829 and furniture, and against all persons intervening ibr their interests therein,

in a cause of forfeiture, alleges and informs as follows:
That Charles A. Abbey, an officer in the R(;venue Mariue Service of the United

States, and on special duty in the waters of the district of Alaska, heretofore, to
wit, on the 1st daj-^ of August, 1886, within the limits of Alaska territory, and in the
waters thereof, and within the civil and judicial district of Alaska, to wit, within
the waters of that portion of Beliring Sea belonging to the said district, on waters
navigable from the sea by vessels of 10 or more tons l)urdeD, seized the ship or ves-
sel, connnonly called a schooner, the "Thornton", her tackle, appar<;l, boats, cargo,
and furniture, being the property of some person or persons to the said Attorney
unknown, as i'orlVited to the United States, ff)r the following causes:
That the said vessel or schooner was found engaged in killing fur-seal within the

limits of Alaska Territory, and in the waters thereof, in violation of section 11)56 of
the Revised Statutes of the United States.
And the said Attorney saith that all and singular the premises are and were true,

and within the Admiralty and maritime jurisdiction of this Court, and that by rea-
son thereof, and by force of the Statutes of the United States in such cases made
and provided, the afore-mentioned and described scliooner or vessel, being a vessel
of over 20 tons burden, her tackle, apparel, boats, cargo, and furniture, became and
are forfeited to the use of the said United States, and that said schooner is now
within the district aforesaid.

U'hcrelbre the said Attorney prays that the usual process and monition of this
honourable Court issue in this behalf, and that all persons interested in the before-
mentioned and described schooner or vessel may be cited in general and special to
answer the premises, and all due proceedings being had, that the said schooner or
vessel, her tackle, apparel, boats, cargo, and furuiture may, for the cause aforesaid,
and others appearing, be condemned by the detiuite sentence and decree of tliis hon-
ourable Court, as lorfeited to the use of the said United States, according to the
form of the Statute of the said United States in siich cases made and provided.

M. D. Ball,
United States District Attorney for the District of Alaska.

That libel was amended and appears in its amended form on page 71,
at the bottom of the pnge. It is not amended in any matter material
for tliis puri)ose, except so as to bring the men as persons under the
cognizance of the conrt. They were afterwards subjected, as you know,
to tine and imprisonment; whicli has also an important bearing as to
whether it was under mnnicii)al law or not that these proceedings were
founded.
Then there is a demurrer, at the bottom of page 72:

1. The said claimant by protestation, not confessing all or any of the matters in
said amended information contained to be true, demurs thereto and says that the
said matters in manner and ibrm, as the same are in the information stated and set
forth, are not sufficient in law for the United States to have and maintain their said
action for the fcnfeiture of tlie property aforesaid.

2. The said claimant by protestation denies that this Court has jurisdiction to
determine or try the question hereby put in issue.

3. And that the said claimant is not bound in law to answer the same.
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Tliat demurrer was overruled. I do not tliiuk I ueed trouble j'^ou

with it.

Senator Morgan.—"Was there an intervention of the owner in that

case?
830 Sir CnARLES Eussell.—Yes, of the owner or the person inter-

ested; I think the owner. I wish to go over all these, so that I

need not liave to recur again to tlie pleadings in the other cases. 1 am
merely giving the "Thornton" as a sample case in 1886, The others

were similar.

I will now turn to page 112 of that large volume, which relates to the
later seizures.

The President.—Your point is that the prosecution was always had
under section 1056?

Sir Charles Russell.—Yes, sir. I find I ought to refer the Tri-

bunal for one moment to the beginning of the x)roceedings in the " Say-
ward" case, as they were similar to the later prosecutions. It is on
page S3, at the bottom of the page, vol. III.

In the Distkict Court of the United States for the District of Alaska.

United States v. Geo. B. Ferry and A. Lain(j.—Information.

District or Alaska, ss.

George R. Ferry and A. Lainjj are accused by M. D. Ball, United States District
Attorney for Alaska, by this information, of the crime of killino; fur seals within the
waters of Alaska Territory, committed as follows:
The said George R. Ferry and A. Laing on the 8th day of July, A. D. 1887, in the

District of Alaska and within the jurisdiction of this Court, to wit, in Behring"s Sea,
within tlie waters of Alaska Territory, did kill ten fur seals, contrary to the Statutes
of the United States in such case made and provided, and against the peace and dig-
nity of the United States of America.
Dated at Sitka the 23rd day of July, 1887.

I need not trouble you with the pleadings, which were based upon
the same line; but I now proceed to show the grounds upon which the
judgment of condemnation of the court was invoked, and that will be
found at page 112, these being the grounds filed in the Court, and pre-

sented as the case of the United States, upon which the demand for

iiulgment was based. It appears that we have got these proceedings
from The New- York Eerahl of October 18, 1887. You will see at the
bottom of page 112 a not unimportant statement. The Neiv-YorJc Her-
ald is an important paper x)ubli.shed, as you know, in New-York, and
indeed I may say in Paris also

:

The Government here are in receipt of advices from Sitka, w^hich contain the brief
which is uuderstoud to have been prepared at Washington and recently hied in the
Court at Sitka by Mr. A. K. Delauey, as counsel for the United States Government.

Therefore it was under high auspices.
Mr. Foster.—That is a despatch from Ottawa, published in the

Herald.
Sir Charles Russell.—There is no doubt about the fact, but if

my friend intimates to me that he has any doubt about the fact I will

pursue the evidence that shows it.

Mr. Foster.—I am simply calling attention to the fixct that the
despatch originates from Ottawa, Canada.

831 Sir Charles Russell.—It does not matter very much where
it originates.

The President.—You mean, as a matter of fact, that the pleading
was prepared at Washington?
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Sir Charles Kussell.—Precisely. Mr. President I would ask you
to kindly allow my friend Sir Iticliard Webster to read tlie whole of

this, as it is one of the few documents I sliall desire to read in extenso.

Senator Morgan.—Is that a bri^f in the case?

Sir Charles Russell.—Yes; it is the formal pleading filed at

Sitka on behalf of the United States.

Senator Morgan.—It is not a brief then ; it is a part of the case?
Sir Richard Webster.—In the pleadings in those Courts both

sides tile a brief in the Court itself; it is not the same thing as a brief

of counsel.

Sir Richard Webster thereupon read to the Court the following

verbatim copy of the brief:

Case.

The. information in this case is based on Section 1956 of Chapter 3 of the Revised
Statutes of the United States, Avhicli provides tliat "No person shall kill any otter,

uiiuk, marten, sable or fur-seal, or other fur-bearing animal within the limits of
Alaska Territory or in the waters thereof."
The offence is charged to have been committed 130 miles north of the Island of

Ounalaska, and therefore in tlie main waters of that part of Behriug's Sea ceded by
Russia to the United States by the Treaty of 1867. The defendants demur to the
information on the ground.

1. That the Court has no jurisdiction over the defendants, the alleged offence
having been committed beyond the limit of a marine league from the shores of
Alaska.

2. That the Act under which the defendants were arrested is unconstitutional in
so far as it restricts the free navigation of the liehring's Sea for hsliiug and sealing
purjioses beyond the limits of a marine league from shore. The issue thus raised by
the demurrer presents squarely tlie ([uestions:

(1) The jurisdiction of the United States over r>ehring's Sea.

(2) The ijower of Congress to legislate concerning those waters.

The argument.

The fate of the second of these propositions depends largely upon that of the first,

for if the jurisdiction and dominion of the United States as to these waters be not
sustained the restrictive Acts of Congress must fall, and if our jurisdiction shall be
sustained small question can be made as to the power of Congress to regulate fishing
and sealing within our own waters. The grave question, one important to all the
nations of the civilized world, as well as to the United States and Great Britain, is

"the dominion of Behring's Sea."

The Three Mile Limit.

Concerning the doctrine of international law establishing what is known as the
marine league belt, which extends the jurisdiction of a nation into adjacent seas
for the distance of 1 marine league, or 3 miles from its shores, and following all the
indentations and sinuosities of its coast, there is at this day no room for discussion.
It must be accepted as the settled law of nations. It is sustained by the high-

est authorities, law-writers, and jurists. It has been sanctioned by the
832 United States since the foundation of the Government. It was affirmed by

Mr. Jefferson, Secretary of State, as early as 1793, and has been reaffirmed by
his successors—Mr. Pickering, in 1796; Mr. Madison, m 1807; Mr. Webster, in 1842;
Mr. Buchanan, in 1849; Mr. Seward, in 1862, 1863, and 1864; Mr. Fish, in 1875; Mr.
Evarts, in 1879 and 1881; and Mr. Bayard, in 1886. (Wheaton's International Law,
vol. I, sec. 32, pp. 100 and 109.)

Sanctioned thus by an unbroken line of precedents covering the first century of
our national existence, the United States would not abandon this doctrine if they
could; they could not if they would.

Landlocked Seas.

Well grounded as is this doctrine of the law of nations, it is no more firmly estab-
lished as a part of the international code than that otlier principle which gives to a
nation supremacy, jurisdiction, dominion over its own inland waters, gulfs, bays,
and seas. If a sea is entirely enclosed by the territories of a nation, and has no other
communication with the ocean than by a channel, of which that nation may take
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possession, it appears tliat ancli a sea is uo less capal)le of being occupied and becom-
ing property than the land, and it ought to follow the fate of the country that sur-

rounds it. The Meililernineau in former times was absolutely inclosed within the
territories of the Romans, and that people, by rendering themselves masters of the

strait Avhich joins it to the ocean miglit subject the Mediterranean to their Empire,
and assume the dominion over it. They did not by such proceeding injure the rights

of other nations, a particular sea being mauiJestly designed by nature, for the use

of the countries and nations that surround it. (Yattel's Law of Nations, pp. 129

and 130.)

Chancellor Kent, in 1826 before the doctrine as to the marine league limit was aa

firmly established as it now is, says:

"It is difficult to draw any precise or determined conclusion amid the variety of

opinions as to the distance a State may lawfully extend its exclusive dominion over

the seas adjoining its territories and beyond those portions of the sea which are

embraced by harbours, gulfs, bays, and estuaries, and over which its jurisdiction

unquestionably extends." (Kent, vol. I, p. 28.)

Jurisdiction of States.

It thus appears that, while in 1826 the limit of the marine belt was unsettled, the
jurisdiction of a state over its inland waters was unquestioned.

"In the laws of nations bays are regarded as a i)art of the territory of the country
Avhen their dimensions and configurations are sucli as to show that the nation occu-

pying the coast also occupies the bay as apart of its territory." (Manning's Law of

Nations, p. 120.)

"An inland sea or lake belongs to the state in which it is territorially situated.

As illustrations, may be mentioned the inland lakes whose entire body is within the
United States, and the Sea of Azof." (Wheaton's International Law, vol. I, sec. 31.)

"Rivers and inland lakes and seas, when contained in a particular State, are sub-
ject to the Sovereign of such State." (Idem, vol. Ill, sec. 300.)

"Undoubtedly it is upon this principle of international law that out right to domin-
ion over such vast inland waters as the Great Lakes, Boston Harbor, Long Island
Sound, Delaware and Chesapeake Bays, Albemarle Sound, and the Bay of San Fran-
cisco rests. This country, in 1793, considered the wliole of Delaware Bay to be
within our territorial jurisdiction, and it rested its claim upon these authorities,

which admit that gulfs, channels, and arms of the sea belong to the people within
whose land they are encompassed." (Kent's Com. vol. I, p. 528.)

The Doctrine Always Asserted.

It thus appears that our Government asserted this doctrine in its infancy. It was
announced by Mr. Jelferson as Secretary of State, and by the Attorney General in

1793. Mr. Pickering, Secretary of State in 1796, reaftirms it, in his letter to the
833 Governor of Virginia, in the following language: "Our jurisdiction has been

fixed to extend 3 geographical miles from our shores, with the exception of

any waters or bays which are so land-locked as to be unquestionably witliin the
jurisdiction of the states, be their extent what they may." (Wheaton's International
Law, vol. I, sec. 32, pp. 2-100.)
Mr. Buchanan, Secretary of State to Mr. Jordan, in 1849 reiterates this rule in the

following language: "The exclusive jurisdiction of a nation extends to the ports,

harbors, bays, mouths of rivers, and adjacent parts of the sea enclosed by head
lands." (Idem p. 101.)

Mr. Seward, in the Senate in 1852, substantially enunciates the same doctrine by
declaring that if we relied alone upon the old rule that only those bays whose entrance
from headland to headland do not exceed six miles are within the territorial jurisdic-
tion of the adjoining nation, our dominion to all the larger and more important arms
of the sea on both our Atlantic and Pacific Coasts would have to be surrendered.
Our right to jurisdiction over these rests with the rule of international law which
gives a nation jurisdiction over waters embraced within its laud dominion.

BeliritKfs Sea Inland Water.

It thus appears that from our earliest history, contemporaneously with our accept-
ance of the principle of the marine league belt, and supjiorted by the same high
authorities is the assertion of the doctrine of our right to dominion over our inland
waters under the Treaty of 1867, and on this rule of international law we base our
claim to jurisdiction and dominion over the waters of the Behring Sea. While it is,

no doubt, true that a nation cannot by treaty acquire dominion in contravention of
the law of nations, it is none the less true that, whatever title or dominion our
grantor, Russia, possessed under the law of nations at the time of the treaty of ces-
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siou in 1867, passed and now rightfully belongs to the United States. Having deter-
mined the law, we are next led to inquire as to whether Bebring's Sea is an inland
water or a part of the open ocean, and what was Russia's jurisdiction over it.

Bebring's Sea is an inland water. Beginning on the eastern coast of Asia, this

body of water, foruierly known as the Sea of Kamchatka, is bounded by the Penin-
sula of Kiimchatka and l*2:istern Siberia to the Behrinn's Strait. From the American
side of this strait the waters of the Beliriug's Sea wash the coast of the mainland of
Alaska as far south as the Peuiusula of ALaslca. From the extremity of this penin-
sula, in a long, sweeping curve, the Aleutian Islands stretch in a continuous chain
almost to the shores of Kamchatka, thus encasing the sea.

Eussia'a Title and Dominion.

It will not be denied that at the time the United States acquired the Territory of
Alaska by the Treaty of 1X07, tlie waters of the Bihring's Sea washed only the shores
of liussian territory. The territory on the Asiatic side slie had possessed "since the
memory of man runuethnot to the contrary." Her title to the other portions of those
shores and her dominion over the waters of the Bebring's Sea are based " on discovery
and settlement."

Possession and Supremacy.

The light of a nation to acquire newterritory by discovery and possession has been
so uuiv(!rsal]y recognized by the law of nations that a citation of authorities is scarcely
necessary. Upon this subject the most eminent as well as the most conservative of
authorities says : "All mankind have an equal right to things that have not yet fallen

into the possession of any one, and those things belong to the person who first takes
])Ossession of them. When, therefore, a nation finds a country uninhabited and with-
out an owner, it may lawfully take possession of it, and after it has sufficiently made
known its will in this respect it cannot be deprived of it by another nation."

" Thus navigators going on voyages of discovery, furnished with a commission from
their Sovereign, meeting islands or other lands in a desert state, have taken

834 possession of tliem in the name of their nation, and this title has been usually
respecteil

,
provided it was soon followed by a real possession. " " When a nation

takes possession of a country to which no prior owner can lay claim, it is considered
as. acquiring the empire or sovereignty of it at the same time with the domain."
"The whole space over which a nation extends its government becomes the seat of
its jurisdiction and is called its territory. " ( Vattel, p. 98.)

Such being the law, we are led to inquire as to on what discoveries, possessions,
and occupation Russia's right to dominion in North America is based.

Historical Sketch—1725-1867.

In 1725, under the commission of that wondrous combination of iron and energy,
Peter the Great, an expedition was organized, crossed the continent from St. Peters-

burg to Kamchatka, where a vessel was constructed, and in .July 1728 sailed for

explorations to the north and east. That vessel was the "Gabriel". Her master
was Vitus Bebring, a name destined to historical immortality. On the exjiedition

Behring crossed the waters of the Sea of Kamchatka, discovered and named the
Island St. Lawrence midway between which and the Asiatic mainland our boundary-
line is laid down by the Treaty, and after passing through the straits which bear
his name returned to St. Petersburg.

In 1733 a second expedition was organized under the auspices of the Government
and the commission of Queen Anne, and with Behring, raised to the rank of Admiral,
at its head, repeated the long and dreary journey across Sil)eria, and in June, 1741,

sailed for new discoveries. In July of that year Behring sighted the American con-
tinent, some authorities claim at the 58th degree of north latitude, others at the 50th
degree. The latter is probably correct, as it rests on the authority of Stellar, who
accompanied the expedition, and Behring undoubtedly sailed as far south along the
American coast as the 45th parallel, in accordance with his instructions. But what
is more pertinent to this inquiry, he discovered several of the Aleutian Islands and
the Komamleroff group or couplet. On the larger of this couplet, which bears his

name, the hardy navigator^ after shipwreck, died on the 19th of December, 1741.

Itussian Discovery.

Bnt the spirit of Russian discovery survived him, and from the starting point he
began traders, hunters, and adventurers made their way from island to island until

the whole Aleutian Chain, and with it the mainland, was discovered. In 1743. 174.5,

1747, and 1749 a Cossack sergeant named Bossof made four Qoiigecutive voyages from
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the mainland of Kamchatka to the Behring and Copper Islands in vessels of his own
construction. In 1745 a sailor named Nevidchinof, who had served under Hehring,
crossed the channel which connects the North Pacific Ocean with the Behring Sea
and discovered the islands of Attn, and Agatoo, the former of which now marks the
western limit of our laud dominion. lu 1744 a small Russian merchant vessel reached
the island of Atka and some of the smaller islands surrounding it.

Ten years later Glottoff, in a ship belonging to an Okotsk merchant, advanced as
far as the island of Ouuak, and subsequently discovered Ounalaska and the whole
of that group of the Aleutian Chain known as the Fox Islands. He made a map of
his explorations, which includes eight islands east of Ounalaska, In 1760 a Russian
merchant, Adreian Tolstyk, lauded on the island of Adak, explored it and some of
the surrounding islands, and made a report of his discoveries to the Russian Crown.
This group was named after him, the Adreian Islands. The next year a ship belong-
ing lo a Russian merchant named Bechevin made the coast of the Alaska. Peninsula,
and in the autumn of 1762 Glottoflf, who discovered Ounalaska and the Fox group,
reached the islaud of Kodiak. In 1768 two captains of the Imperial Navy, Krenitzen
and Leveshoff. sailed from Kamchatka in two Government vessels, and the former

passed the succeeding winter at Kodiak, and the latter at Ounalaska.
835 Twcnty-tive years succeeding the death of Behring the spirit of discovery

had planted the Russian eusigu along the entire Aleutian Chain fromBehring's
Island to the mainland of the North American Continent.

After the Seals.

Possession and occupation followed the foot-steps of discovery, and settlements
and trading posts were established at the more favorable points along the line.

Expedition stimulated by the large remunerations of the fur traffic, were constantly
titted out at the ports along the shores of the Sea of Okotsk and the mouth of the
Amoor river for voyages of trade and exploration in the new country. Lieut. Elli-

ott, in his report on the seal islands, published with the 10th Census of the United
States, estimates that no fewer than 25 companies with quite a deet of small ves-

sels were thus employed as early as 1772. Under the auspices of one of these com-
panies, Shelekoff, a merchant of Rylsk, founded the first permanent settlement on
the island of Kodiak in 1784. From this point exploring expeditious were sent out,

one of which crossed the Strait between Kodiak and the mainland which bears
Shelekoff's name, and explored the coast of the mainland as far as Cook's Inlet, upon
the shores of which in 1786 a settlement was established.

Another pushed along the coast to Prince William Sound and Cape St. Elias, the
latter of which was located by Behring in 1741. In 1788 another of Shelekoff's ships
visited Prince William's Sounil, discovered Yakutat Bay, and made a thorough
exploration of Cook's Inlet. In the meantime, in 1786, Gehrman Pribilof, a Mus-
covite ship's mate, sailed from Ounalaska in a small sloop called the '"St. George"
discovered the islands which boar his name, located in the heart of the Behring
Sea, and now far famed as the only seal rookeries in the known world.

Baranoff'a Mission.

In 1790 the Shelekoff company placed at the head of all enterprises in the new
country that restless spirit whose energy clinched Russia's dominion to her posses-

sions in North America, Alexander Baranoff. Arriving at Kodiak, he changed the
headquarters of the company to the harbor of St. Paul, where the village of that
name now stands, and the next year one of his skippers passed round the extremity
of the Alaska Peninsula and along the Northwestern coast to Bristol Bay, discover-
ing Kvichak river and the Lake Llamua, and crossed the portage to the mouth of
Cook's Inlet, thus finding the safest and quickest means of communication between
Shelekoff's Straits and the Behring Sea.

In 1794 Baranoff establisiied a ship yard at Resurrection Bay on Prince William
Sound. About this time the first missionaries of the Greek church arrived, and
IMissions were established at Kodiak, Ounalaska and Spruce Island. The next year
Baranoff extended his operations and trading posts to Yakutat Bay. Following this

was the consolidation of all Russian interests in North America, giving rise to the
Russian-American Company, w^hich was chartered the year that Baranoff' founded
Sitkix. 1799. The ])ossessions and suprenuicy Russia gained under this Corporation
have been so universally acknowledged and widely understood as to scarcely need
ccmiment. Under this Company, chartered by the Crown, patronized by nobility,

sustained by the sinews of conscdi dated capital, and led by the tireless energy of
Baranoff, new explorations and settlements inevitably followe<l.

As early as 1806, aside from trading posts and Settlements along the Aleutian
Islands, we find the Russian-American Company had established fourteen fortified
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stations from Kodiak to the Alexander Archipelago, now known as Southeastern
Alaska—one at Three Saints Harbour, one at St. Paul Island, one on the island of
Kodiak, one oft" Af()<;nak Island, one at the entrance of Cook's Inlet, three on the
coast of the inh^t, two on Prince William Sound, one at Cape St. Elias, two on
Kautat Bay, and one at New Archangel, on the Bay of Sitka.

836 Along the Coast.

After the death of Baranofi", in 1819, his successor in charge of the affairs of the
Company, Lieutenant Yanovsky, made extensive explorations of the coast and
mainland above the Alaska Peninsula. One expedition explored and made a pre-
liminary survey of the coast from Bristol Bay as far as tlie mouth of the Kuskovim
River, discovering and locating that stream and also the Island of Nuniv^ak, on
parallel 60th degree, in Behriug's Sea. Another passed beyond the mouth of the
Yukon to Norton's Sound, and another entered the Nushegak River just above
Bristol Bay, pushed into the interior, and crossed the mountains and tundras into
the valley of the Kuskovim. Following these, in 1824 and 182(5, were the explo-
rations and surveys of Etholin and Luedke, further north on the coast of the
mainland.
In 1824 that eminent divine of the Greek Church, Bishop Veniaminoif, visited

the coast between Bristol Bay and the Kuskovim, establishing missions, chapels,
and churches. Previous to this time, in 1815, Lieutenant Kotzebue, under the
patronage of Count Rumiantzo, had discovered and surveyed Kotzebue Sound and
the Arctic coast of America as far as Cape Lisburue. Lieutenant Tebenkof, of the
navy, in 1835, established missions and redoubts at St. Michael's, on the Norton
Sound, and in 1838, an expedition fitted out by him located Point Barrow. Mean-
while, exjieditions had penetrated into the interior. Glazunof ascended the Yukon
as far as Nulato, and made the first portage between that river and the Kuskovim
in 1836, while Malakof reached the same point from the redoubt established by
Veniaminofl' on the Nushegak, by way of that river and the Kuskovim.
They were folloAved bj' Lieutenant Zagoskin, of the Imperial Navy, who in

1842-3 with five assistants made extensive explorations of basins of the Yukon and
Kuskovim, a voluminous journal of which is now in print.

Unbroken Possession.

This brings us to the close of the first century of Russian discoveries and occu-
pation in North America. It is needless to follow further, as the twenty-five years
intervening between 1842 and the date of the treaty of the United States are but a
continuation and repetition of Russian occupation and supremacy of this territory.

That possession was never changed or broken until it jiassed to the United States
under the Treaty of 1867. The archi\ es of Russia will further show that the
Imperial Government itself not only fostered these discoveries, but from the earliest

period has asserted and exercised dominion over the North American possessions.
The discoveries of Behring in 1728-1741 were under Royal Commission. In

1766 Tolstyk, after his discover^' of the Adreian group of the Aleutian chain, was
granted special privileges in the new possessions by an Edict of Catherine II. The
expedition of Kreutzen, of the Imperial Navy, to Ouuimak Island in 1758 was
under commission of the same Sovereign. Upon the Report of the Committee of
Commerce and the recommendation of the Governor-General of Sil)eria in 1768,

Shelikof was granted a credit from the Public Treasury of 200,000 roubles to carry
forward his enterprises in North America. By a Ukase of Catlierine II in 1793
Missions of the Greek Church were established in the new dominion, and a Colony
was also founded in Kodiak under Royal Edict.

'ITie Russian Amei'ican Company.

The Charter of the Russian American Company issued in 1799 declares Russia's

dominion in the following language: " By the right of discovery in past times by
Russian navigators of the Northwestern part of America, beginning from the .55th

degree of North latitude and the chain of islands extending Irom Kamchatka to

America and Southward to .Japan, graciously permit the Company to have the use of

all hunting grounds and establishments now existing on the Northwestern
837 coasts of America, from the above-mentioned 55th degree to Bering Strait, and

on the same on the Aleutian Kurile Islands situated on the Northeastern Ocean."
In conclusion, the Charter enjoins : "All military and civil authorities in the above

mentioned localities not only not to prevent the company from enjoying to the iullest

extent the privileges granted but in case of need to protect them with all their

power from loss or injury, and render them, upon aijplication of the comx>any, all aid,

assistance and jirotectiou."

B S, PT XIII 7
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This assertation of dominion by Russia was reiterated in 1820, when, by an Impe-
rial Ukase, Alexander I granted the second charter to the Russian American Com-
pany, renewing its privileges for twenty years, and was again asserted in 1844 by the

granting of the third charter, which not only increased the privileges of the com-
jiany, but also provided a system of colonial government lor the Russian American
colonies for the twenty succeeding years.

Russian Ordinance- of 1821.

All these assertions of jurisdiction and dominion ])assed unchallenged, but in 1821

the Imperial Government had issued s:a ordinance regulating traflic in its Asiatic and
American possessions, and reserved exclusively to subjects of the Russian empire
*' the transaction of commerce, the pursuit of whaling and fishing, or any other indus-

try, on the islands, in the harbors and inlets, and in general along the Northwestern
coast of America, from Behriiig Strait to the 51st Parallel of North Latitude, and in

the Aleutian Islands, and along the coast of Siberia and on the Kurile Islands from
Behring Strait to the Southeastern promontory of the Island of Urup—viz, as far

south as latitude 45 degrees and 50 degrees North".
This Ordinance called forth the protests of the United States and Great Britain,

and protracted discussions followed. A critical examination of the dii)lomatic cor-

respondence between the United States and Great Britain on one side and Russia
upon the other will disclose that the points in dispute in the controversy were the
assertions of Russia to exclusive jurisdiction over the Pacific Ocean, the assertion of
dominion over the coast of North America from the 55th parallel south to the 51st.

(See note of Mr. Adams, American Minister to Russia, to the Russian Minister March
1822.)
Following these discussions came the Treaty of 1824, between Russia and the

United States, and the analogous Treaty of 1825 between Russia and Great Britain.

By these Treaties Russia receded from her assertion of exclusive jurisdiction over
the Pacific Ocean, and abandoned her claim to possessions on the coast of North
America, south of 54° 40'.

The Treaty.

The following are the Articles of the Treaty between the United States and
Russia germane to the questions involved in the case:

Article I.

"It is agreed that in any part of the Great Oce.an, commonly called the Pacific
Ocean or South Sea, the resj)ective citizens or subjects of the High Contracting
Powers sliall be neitiier distuibed nor restrained, either in navigation or in fishiTig,

or in the power of resorting to the coasts upon points which may not already have
been occupied for the purpose of trading with the natives saving always the restric-

tions and conditions determined by the following Articles."

Article II.

With a view of ^

the Great Ocean by
preventing the rights of navigation and of fishing exercised uj»on

..^^ ^.^..v ^^^^^ oy the citizens and subjects of the High Contracting Powers from
becoming the pretext of an illicit trade, it is agreed that the citizens of the United
States shall not resort to any point where there is a Russian establishment without

the permission of the Governor or Commander, and that reciiirocally the sub-
838 jects of Russia shall not resort without permission to any establishment of the

United States upon the north-west coast.

Article III.

It is, moreover, agreed that hereafter there shall not be formed by the citizens of
the United Statics, or under authority of the said States, any establishment upon
the north-west coast of America, nor in any of the islands adjacent to the north of
54° 40' north latitude, and that in the same manner there shall be none formed by the
Russia subjects, or under the authority of Russia, south of the same parallel.

Article IV.

It is, nevertheless, understood that during a term of ten years, counting from the
siguitture of the present Convention, the ships of bodi Powers, or wliich belong to
their citizens or subjects respectively, may recipvocall^,• fre(iueut, without any hin-
drance whatever, the interior seas, gulfs, harbors, and creeks upon the coast men-
tioned in the preceding article, for the purpose of fishing and trading with the
natives of the country. (AVheatou's Internalional Law, vol. I, pp. 2-112.)
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The Treaty betwoou Russia and Groat Britain contains substantially the same pi'o-

visions. Neither in the Treaties nor in the correspondence, is any reference made to

Russia's claim of dominion over the Bihring Sea. If in the diplomatic correspond-
ence leading n]} to the Treaty any clialleuge as to the jurisdiction of Behring Sea
had been made, why was it not settled by the Treaties? Did the High Contracting
Powers to these Treaties enter into a discussion lasting nearly two years as to one
matter and make adjustment by Treaty as to other matters f

The Convention between Russia and Great Britain aside from disposing of the
question of Russia's asserted sovereignty ov^er the Paciiic Ocean and fixing the
Southern limit of her possession on the western coast of Nortli America, also estab-
lished the dividing line of their respective North American possessions from 54.40
north to the frozen ocean, which boundary-line is incorporated verbatim into the
Ti'caty of Cession of 1867 from Russia to the United States. (Treaty of 1867,
Artitiel.)

If differences existed as to the dominion of the Behring's Sea, why were they
not also settled, as that manifestly would be a part of the object of holding the
Convention ?

liussid's jurisdiction.

It cannot be successfully maintained that by such terras as the "Great Ocean" the
"Pacific Ocean" or the " South Sea", the High Contracting Powers referred to the
Behring's Sea. Aside from this, it is stipulated in both Treaties that the ships, citi-

zens, and subjects of either Powers may reciprocally frequent the interior seas, gulfs,

harbours, and creeks of the other on the North American coast for a period of ten
years. The only interior sea on the North American Coast was the Behring's Sea
held by Russia. If that was a part of the "Pacific Ocean", or the "Great Ocean",
or the "South Sea", or belonged to the high seas under the law of nations, why the
term "interior sea" and why should the United States and Great Britain accept a
ten years' limit of the right of navigation, fishing, and trading in an interior sea if

they had the unconditional right to frequent those waters under the law of nations?
This section of tlie Treaty, therefore, really concedes Russia's dominion over Beh-

ring's Sea. Chancellor Kent alludes to this subject as the "claim of Russia to sov-
ereignty over the Pacific Ocean north of the 51st degree of latitude". (Kent Vol.
l,p.28.)
A summary of results following the discussions and Conventions as to the Royal

Ordinance of 1821 is the abandonment by Russia of her claim to sovereignty over
the Pacific Ocean; a surrender of her claim to the North American coast south of
54 degrees 40; a settlement by Russia and Great Britain as to the boundary-line

of their possessions in North America; agreements as to settlements upon
839 each other's territory and navigation of each other's waters, but no surrender

of Russia's jurisdiction over the Behring's Sea.

Powers of Congress.

Upon this branch of the subject, the power of Congress, over Behring's Sea, there
seems to be little room for discussion. The power of a nation to control its own
dominions is one of the inherent elements of sovereignty.
"When a nation takes possession of certain parts of the sea, it takes possession

of the empire over them as well as of the domain on the same principles which are
advanced in treating of the land. These parts of the sea are within the jurisdiction
of the nation and a part of its territory; the Soxereign commands them; he makes
laws and may punish those who violate them; in a word, he lias the same rights
there as on the land, and in general every right which the laws of the State allow
him". (Vattel's "Law of Nations ", p. fSO.)

Bv the Treaty of 1867, "the cession of territory and dominion therein made is

declared to be free and unencumbered by any reservations, privileges, franciiises,

grants or possessions and conveys all the rights, franchises, and privileges now
belonging to Russia in the said territory or dominion and the ajipurtenances thereto ".

(Treaty Article 6.)

The Constitution of the United States declares that all Treaties made under the
authority of the United States shall be the supreme law of the land. (Constitution
of the United States, Article 6.)

That same instrument vests in Congress "the power to make all needful rules and
regulations respecting the territory or other property Ijelongingto the United States ".

(Constitution of the United States, Article 4 section 3.)

Manifestly, the Acts of Congress contained in chapter 3, Revised Statutes of the
United States, "relating to the unorganized Territorj' of Alaska", and under Avhich
the information is brought, are embraced within these constitutional provisions.
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Conclusion.

The foregoing record may contain but a meagre idea of the indomitable energy
and perseverance displayed by the Russian people in acquiring empire in North
America, beginning with discoveries of Behring in 1728, and extending for more
than a century and a quarter, wherein they braved the perils of land and sea, over-
came a savage native populatiou, faced ice and snow, storm and shipwreck, to found
and maintain empire on these rugged shores. P^nough has been said to disclose the
basis of Russia's right to jurisdiction of the Behriug's Sea under the law of nations,
A'iz., original possession of the Asiatic coast followed by discovery and possession
of the Aleutian chain and the shores of Alaska north, not only to Behring's Strait
but to Point Barrow and the frozen ocean, thus inclosing within its territory, as
within the embrace of a mighty giant, the islands and waters of Behring's Sea, and
witii this the assertion and exercise of dominion over land and sea.

Such is our understanding of the law, such is the record. Upon them the United
States are prepared to abide the Judgments of the Courts and the opinion of the
civilized world.

Senator Morgan.—Is there any dispute about tliatlong and histori-

cal resume found in that statement?
Sir Charliss Eussell.—I do not tliink anything which would need

criticism of it in any detail. I do not tliink it is historically'^ correct ia

some particulars, but I do not think they are of sufficient importance
to require notice.

Senator Morgan.—Generally it is historically correct.

Sir Charles Russell.—I should say so.

840 Mr. Phelps.—Perhaps it is only fair to my learned friends to

state that, upon any investigation we have been able to make, we
have no reason to suppose tliat that case was prepared by anybody
connected with the Government of the United States in Washington,
or used in that case.

It is telegraphed from Ottawa, and that is the first and all that Ave

know about it.

Sir Charles Russell.—Then I must say this is the most extraor-

diuary case of a forgery that tlie world has ever known.
Mr. Phelps.—I do not mean to say that it was a forgery. It was

not used in the case, so far as we have learned.

The Tribunal here adjourned for lunch.
The President.—Sir Charles, if you will continue your argument,

we are ready to hear you.
Sir Charles Russell.—Mr, President, I am not surprised, nor do

I in the least complain, of the interj)osition of my friends at the point

at which the discussion broke off. It is a very important point indeed
to ascertain whether this is a genuine brief, and important also, although
not so vitally important, to ascertain whether it was prej)ared at

Washington. But whether it was prepared at Washington or Avhether

it was prei)ared elsewhere, it was prepared by the Counsel who were put
forward to represent the views and the contentions of the United States,

and to formulate the grounds of fact and of law upon which those views
were based, and by which they were to be defended.

Senator Morgan.—Are the names of those counsel given. Sir

Charles?
Sir Charles Russell.—Yes: Mr. A. K. Delaney; and I will only

say that it is obvious upon the face of the document itself that it was
prepared not oidy by a man of considerable ability, but by a man who
had devoted considerable research and thought to the subject, and one,

moreover, who had access to official documents and records in the
preparation of this "brief" to be laid before the Court; and certainly

it is a very high testimony to the ability of the counsel in this rather
out of the way place, if, without instructions from Washington, and
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without having the materials for this argument put at his disposition

from Washington, he was alHe to frame so exceedingly good a one.

But I hardly think he could, without authority from "head quarters",
if I must use that expression, have ventured to speak in the way he
has done of these contentions unless he was so authorised, for he con-

cludes with these Avords

:

Snch is our understandiTijx of the law, sncli is the record. Upon them the United
States aie prepared to abide the judomeuta of the Courts and the oi)inion of the
civilized world.

l!^ow I wish to put this Tribunal in full possession of how this brief

has been introduced into our Case: how it has beeu drawn to the
attention of the United States Counsel, and how they have

841 dealt, or rather lailed to deal, with it. In the first instance it is

introduced into the original Case of Great Britain. You will

find it, Mr. President, at page 127.
The Counsel appearino- for the United States Government, to justify the seizure of

the "Anna Beck" and other vessels in 1889, filed a brief, from which the following
extracts are taken.

Now in the margin you will see that we refer to the documents from
which that is originally taken, namely the Blue Book—that is to say,
the parliamentary Blue Book of Great Britain—and also to Appendix,
vol. Ill—the large volume from which I have been reading it this
morning.
But I am now in a position to inform you that, we have actually in

this building, at this moment, the gentleman who forwarded that very
document to the "New York Herald". The "New York Herald", as I
have said, and as you know, is a ]>aper of some importance. It appears
to be published in the "New York Herald", with the statement that it

is understood to have been prepared in Washington—a statement never
denied; and the gentleman is prepared to state—he will be put on any
affirmation that the Court think desirable—that he received that as the
brief prepared at Washington from the gentleman who represented the
Government of the Queen watching the proceedings, who, in his turn,
stated that he had received it from the Counsel engaged in the case; and
therefore I think the chain of evidence is rather complete upon the point.

Senator Morgan.—You mentioned a fact. Sir Charles, that I was
not aware of before. You speak of the Counsel representing the Gov-
ernment of the Queen in these cases.

Sir Charles IIussell.—He was watching the proceedings.
Senator Morgan.—In these cases?
Sir Charles Eussell,—So I have been informed.
Senator Morgan.—In Alaska?
Sir Charles Russell.—So I have been informed. But the matter

does not stop there. I i)roceed to the next stage. I find this very docu-
ment referred to in another place. I must trouble the Tribunal to refer
for a moment to page 279 of vol. Ill of the Appendix to the British Case,
and you will see the document headed Appendix, No. 2:

Extract from the Report of the Governor of Alaska for the Fiscal Year 1887. Pro-
tection of fur-seals:

In connection with these seizures, from which it seems to me no other inference
can be drawn than that our Government is determined to assert and maintain the
right of exclusive jurisdiction over all that portion of Behring's Sea ceded to it by
Russia, I can only reiterate that part of my last Annual Report, in which I essayed,
rather feebly I fear, not only to show the necessity of such a policy to the preserva-
tion of the sea-fur industry, but the wrong its abandonment would inflict upon the
very considerable number of native people who wholly or in large part depend upon
it for a livelihood, and whom, it appears to me, it is the duty of the Government co
protect.



102 ORAL ARGUMENT OP Sift CHARLES RUSSELL, Q. C. M. P.

In view of tlio fact that tbe seizure of these vessels and tlieir forfeiture has raised

au international ((nestion of grave iniportanee, I have thonjjht it proper to include
\vitli this Report a copy of the brief submitted by the Queen's Counsel in

842 the case of the IJritish schooners, together with the argument of the United
States attorney and the opinion of the Court.

Honourable A. K. JUelaney, Collector of Customs having been designated as special

Counsel on account of the illness and subsequent death of Colonel M. D. Ball,

United States District Attorney, represented the Government and made what I think
will be generally conceded a most able and forcible, if not wholly unanswerable
argument.

So that tliis gentleman making his Official Eeport as Governor of

Alaska forwards also a copy of this docnment, and any difficulty or

difl'eience that arises between my friend and myself upon the complete
authenticity and reliability of the "brief" we have cited, would of course

at once be removed bj' the i)roductiou of the document which the Gov-
ernor of Alaska enclosed. If my friend can produce it, I think it will be
found that the two documents are, verbatim et literatim, in agreement.

Senator MoRG-AN.—Sir Charles, lam not sufficiently familiar with
the proceedings of the British or Canadian Tribunals, to ascertain with-

out enquiry from you, what is meant there by the brief of "the Queen's
Counsel".

Sir Charles Russell.—It clearly means that he was the Counsel
representing the case of tlie British owners of schooners.

Senator Morgan.—That means Counsel appearing for the Govern-
ment.

Sir Charles Eussell.—IS'o; it means a Counsel who is a "Queen's
Counsel", just as my friend is a "Queen's Counsel", and as I am.

Senator Morgan.—It is the description of his position in the pro-

fession?

Sir Charles Eussell.—It is the description of the position in the
profession of the Counsel in the case of the British schooners.
Now I am going to refer to that brief. The brief in answer to the

case on the part of the United States is to be found in the same book

—

that large volume—page 100; and as 1 understand the procedure in

the Court upon this point—1 am speaking without certain knowledge
upon it, and I should therefore be glad to be corrected, but 1 gather
from what appears, and from other information, that the course is that
stated by my learned friend Sir Eichard Webster, namely, that the pro-

ceedings originate in a libel or summons, and that, after that, the counsel
for the Libellant tiles his Brief, or what we should call in Great Britain
"Statement of Claim"; that being filed, the other side tiles, in his turn,
his "Brief", which is the answer which the Defendant puts forward to
the Statement of Claim; and, accordingly, the Brief on behalf of the
owners of the schooners, and filed in the Court, is set out at page 100
of that large volume. I am not going to trouble the Court to read it,

but I wish to show that the person who prepared this brief had before
him the Brief on the part of the Libellant, because he follows the various
grounds, which he takes one by one—very much shorter—(as an answer
generally speaking is shorter than the original allegation which is

traversed)—very much shorter, but taking up all the points.
843 Senator Morgan.—I think what you call a " Brief", we call a

" Libel" or " Information ".

Sir Charles Eussell.—It is variously phrased, " Case", "Factum",
" Statementof claim", " Declaration ". There are varying phrases for it.

Senator Morgan.—The proceedings on the part of the Claimant we
should term here an " Intervention", if there is an Intervention.

Sir Charles Eussell.—In this Brief (which I do not propose to

trouble the Court by reading) he proceeds to state, in the first paragraph,
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under what section the vessels in question are seized, these vessels
being- the "Anna Beck", the "Dolpliin", the "Grace" and the "W.P.
Sayward". Keferring then to tlie statutes (with which I do not trouble
the Tribunal), he then refers, in the next paragraph, to the " Rights of
Great Britain and the United States ", respectively. He next passes to

the consideration of" A Treaty with Russia"; next to " Russia's Claims ";

next to the "Authorities quoted", dealing actually with the authorities

cited; then he deals with "Mr. Secretary Seward's views", which you
will recollect my friend read at some length; and, finally on page 102,

he sums up the matter, and gives his short answer to it very clearly,

and, as I think, also very concisely. He says:

It also appears that the United States, in claiming sovereignty over the Behring
Sea, is claiming something beyond the well recognized law of nations, and bases her
claim upon the pretentions of Knssia which was successfully repudiated by both
Great Britain and the United States.

A Treaty is valid and binding between the parties to it, but it cannot affect others
who are not parties to it. It is an agreement between nations, and would be con-
strued by law as an agreement between individuals. Groat Britain was no party to
it, and therefore was not bound by its terms.

It is therefore contended tbat the proceedings taken against the present defendants
are ultra vires and without jurisdiction. But in order to press the mutter further, it

may be necessary to discuss the act itself under w^hich the alleged jurisdiction is

assumed.

Thereupon he proceeds to point out, very much on the lines I have
been submitting to the Court, that there is nothing in the words of the
statutes which necessarily include foreigners, and that according to

proper j)rinciples of construction they ought not to be construed as apply-
ing to foreigners outside the territorial limits. He then concludes in

these words

:

So here it is submitted that a decree of yonr Honour's Court will not give any
validity to the seizures here made, and the defendants, in tiling their demurrer and
submitting this argument, do not thereby waive their rights, or submit to the juris-

diction of the Court.

Now finally 1 have to say that, as it has been so cited in the original

Case, and set out at length in the documents which form part of the
Ajipendix to the Case, it comes upon me a little by surprise, it is a little

remarkable, that at this late stage of the controversy this contradiction
should be suggested. I quite understand Avhy my friends feel pinched
by it, because the position is one absolutely impossible, if not ridicu-

lous, for a great Power which has formulated its grounds of jus-

844 tification, and said : Upon these grounds I abide by the judgment
of the Court, and by the judgment of that greater Court, the

opinion of the civilized world : for it then to say : These are not the true
grounds at all; the real grounds were something entirely different from
these.

Although up to this moment the Tribunal will not have seen any trace

of the affirmation of this simple ground, if it were present in tlie minds
of any of the ingenious and well iearned advisers of the United States,

that all this reference to Statute law was \vholly beside the question

:

We were but exercising our inherent rights of protection of property
and ])roj)erty interests given to us by the consent of the civilized

world—in other words, given to us by the law of nations.

Well, but let us see what was the ground upon which the judgments
proceeded.

Senator Morgan.—If both grounds had been stated in the libellant's

case there would have been no repugnance between them.
Sir Chaeles Russell.—Repugnance as to what?
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Senator MoRCrAN.—To it being stated in the libel or information tliat

tlie United States claimed a riglit under the laws of nations 5 and also,

that it was possessed of a property right.

Sir Charles Kussell.—You mean to say if they had said we are

complaining- of a breach of the municipal Statute, and also complaining

of a breach of law of property?
Senator Morgan.—Yes.

Sir Charles Kussell.—Certainly there would have been a repug-

nance: I shall presently have to deal with that.

Lord Hannen.—I suppose you are pointing to this: If it had been
simply a seizure by virtue of this right of property, or protection of

property, there would have been no right to fine.

Sir Charles Eussell."—Much more than that, my Lord : but to that,

amongst other reasons. There would have been no right to tine; and
the court that would have had the right to adjudicate upon a claim of

that kind would not be sitting as a Municipal Court—a Court belonging
to Alaska in the United States,—but would be sitting as a Prize Coiu-t

representing the whole world. That is tlie real vital distinction; and
the distinction that my learned friend Mr. Carter in his ingenious
attempt to base the judgment, or justify the judgment, of this "Two
penny-half penny" judge—as my friend in a moment of forgetfulness

called him—is wholly futile. He has entirely forgotten that a Munici-
pal Court, as such, does not administer International Law at all; It has
to administer the law of the State, and the law of the State only.

Senator Morgan.—That was a United States Court?
Sir Charles Russell.—Yes. I intended, in a moment or two, to

develope this idea, but as it is mentioned, let me just say a word upon
it in passing. I am not concerned to dispute that the Sovereign Power
at whose instance a capture is made upon the high seas may not con-

stitute a Municipal Court, 2^ro hac vice, a Prize Court; but accord-

845 ing to its original constitution and functions it is a Municipal
Court having no cognizance of any law except Municipal law,

and International law so far as it enters into Municipal law, but no
further. To enable it to adjudicate as a Prize Court, it must be brought
to the apprehension of the Judge that he is no longer in a United States
Court administering the municipal law—that he must shut his eyes to

Municipal law, and that he is administering International law in the
interests of all nations. The distinction is broad, clear, unmistakable
and intelligible. But I am i^roceediug still on the theory that he did
not affect to act, that he was not asked to act, in any other character
than as a municipal Judge construing a municipal statute, and for that

purpose of course it is necessary to examine the judgment itself. The 1

judgment is to be found on page 113.

The President.—This is on your point of fact that you are arguing
all tins'?

Sir Charles Russell.—Yes.
The President.—I understood that from the principles you laid

down when you began this part of your argument?
Sir Charles Russell,—Quite so. The judgment of Mr. Justice

Dawson is to be found at page 113 of Volume I of the

judgei>^wsoii.
°*^

-A^ppendix to the American Case. I will not read this

judgment because it goes over the same ground as the
later judgment which I desire to have read more fully. It relates to

the seizures effected in 1880. He is addressing the jury, and telling

them that the information is preferred and filed by the District Attor-
ney, based uijon an affidavit charging the Defendants with having
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killed ii certain number of seals and other fur-bearing- animals; in the
Avaters of Alaska, contrary to the provisions of section 1D5G of the
Eevised Statutes. He then proceeds to say that it is the duty of the
Court to instruct the jury as to the law applicable to the facts, and that
it is their duty to find the facts. Then he proceeds to say:

For the purpose of aiding yoii in yonr deliberations, I will define to you the west-
ern bouudury line of Alaska as designated and set forth in the treaty of March 30, 1867.

He refers to that Treaty, and then he proceeds.

All the waters within the boundary set fortii in this Treaty to the western end of
the Aleutian Archipelago and chain of islands are to be considered as comprised
within the waters of Alaska, and 4^11 the penalties prescribed by law against tbe
killing of fur bearing animals must therefore attach against any violation of law
witliiii the limits before descriltcd.

If, therefore, the jury believe from the evidence that the defendants by themselves,
or in conjunction with others, did, on or about the time charged in the iuforuuition
kill any otter, mink, marten, sable or fur-seal, or other fur bearing animal or animals
on the shores of Alaska, or in Bchriug Sea, east of the one hundred and ninety third
degree of west longitude, the jury should find defendants guilty.

Then I skip one passage, and proceed.

The jury are further instructed, as a matter of international law, that it makes
no difference that one or both of the accused parties may be subjects of Great liritain.

Russia had claimed and exercised jurisdiction over all that portion of Beh-
846 ring Sea embraced within the boundary lines set forth in the Treaty, and that

claim had been tacitly recognized and acquiesced in by the other maritime
powers of the world for a long series of years prior to the Treaty of March 30th, 1867.

Then he proceeds to set out, a little more fully, the terms of that
Treaty, and then goes on to say that thereby America acquired absolute
control and dominion over all the rivers, and so forth; and finally,

And British vessels manned by British subjects had no right to navigate the waters
before described for the purpose of killing any of the furbearing animals heretofore
designated.

Then the Jury are further instructed that on the 3rd of August the
Act of Congress of 1870 was passed, that the lease was made, and so
forth ; and then the question of lact which is left to the jury is one with
M^hich he might have hardly troubled them, whether or not they were
engaged in sealing to the east of what has been, for brevity, called the
line of demarcation. So much for the judgment of 18S(>. The judg-
ment of 1887 is on page 115, and the material parts of it, at least, must
be read, and I will, therefore, with your j)ermission, ask my learned
friend to read it.

Sir liiciiAKD Webster.—1 will read it shortly. It is in the case of
four ships, the '' Dolphin", the "Anna Beck", the "Grace", and the
"Ada".

The libel of information in the case of the schooner "Dolphin" is similar to the
informations filed against tlie other schooners named, and alleges that on the 12th
day of .July, 1887, the conuuandiiigoihcer of the United States revenue cutter "Rush"
seized the schooner "Dolphin'' in that portion of Behring Sea which was ceded to
the United States by Russia in the Treaty of March, 1867. That said schooner was
violating section 1956 of the Revised Statutes in relation to the protection of seal life
in the waters of Alaska. To the libel of information the Queen's counsel of British
C(dumbia filed a demurrer, alleging that the district court of Alaska had no juris-
diction over the subject matter of the action, for the reason that the schooner was
more than one marine league from the shore when seized, and that the Act of Congress
of July 27tb, 1868, is unconstitutional, in that it restricts free navigation of the Beh-
ring Sea for sealing purposes. Astipulation, signed by the Queen's counsel Mr. M. W.
T. Drake, upon the part of the Britisli owners, and Mr. A. K. Delaney upon the part
of the United States, was filed, in which it was agreed and conceded that the masters
of the vessels named were taking fur-seals in that portion of Behring Sea which is
claimed by the United States under the Treaty with Russia of March, 1867.
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The issue ns presented involves an examination of a most pertinent and critical

question of inteniatioiial law. It will be necessary to ascertain, tirst, the right of
the Inijierial (joverinueut of Russia to tiie Behring Sea anterior to the Treaty of
March, 18U7, and for inlonnation upon this subject I am larf^ely indebted to Mr. N.
L. .Jetiries for a collection and citation of authorities and historical events, and for

the want of books at my comnuind upon this question, I am compelled to rely for

historical facts upon his carefully prepared brief. From this elaborate brief I glean
the following facts.

Then he describes the Sea of Kamschatka. He describes how Peter
the Great in the early part of the Eighteenth Century directed the

exploring expedition ; the Court will be able to follow tlie dates. He
talks of the expedition of 1725, and the expedition of 1728; and
the discovery of the Island of Saint Lawrence; and the expedition

of 1741.

847 Sir Charles Russell.—Those are the events mentioned in

the brief, which we have not read in full, and which are referred

to in the order that the Judgment refers to them.
Sir EicHARD Webster.—The vessels were the " St. Paul " and the

" St. Peter"; and, on the 18th of July 1741, Behring first saw the Con-
tinent of America. And he describes Behriug's visit.

The enterprising spirit of Russian merchants and traders even in Siberia was
awakened by the accounts given of the industries that might be created.

The President.—That brief was the practical foundation of both
judgments of 1886 and 1887, was it not?

Sir EiCHARD Webster.—Yes. At page 117 he refers to the Ukase
of the 27th December, 1799, and then reads from Mr. Chief Justice

Marshall's judgment in JoJmson v. Mcintosh:

On the discovery of this Immense continent the great nations of Europe were eager
to appropriate to themselves so much of it as they could acquire.

Then he refers to Chancellor Kent.

All that can be reasonably asserted is that the dominion of the sovereign of the
shore over the contiguous sea extends as far as is requisite for his safety, and for
some lawful end.

And then he refers to Vattel, and then, at the top of page 118, he
proceeds.

The Queen's counsel lays much stress in his argument upon the fact that both the
United States and Great Britain treated with Russia (the United States in lN2f , and
Great Britain in 1825) in relation to the free use of the waters in Behring Sea, and it

is claimed that by these Treaties the sea was thrown open as the common property
of mankind. But an^examination of these Treaties and the objects in view by the
three great Powers fails to warrant the conclusion reached in the argument. The
principal parts of the Treaty between the United States and Russia, the treaty
between Great Britain and Russia being similar, are thus set forth by Professor
Wharton;

And he reads Articles 1, 2, 3, 4, and 5 of the Treaty of 1824. And
at the bottom of the page he continues:

Nations, like individuals, have the right of contracts, and their treaties are sub-
ject to the same rules of interpretation and of morality which govern in municipal
law.
"Estopped" in law is a term, the etymology of which implies the preclusion of a

person from asserting a fact by previous comluct, inconsistent therewith, on his own
part or on the part of those under whom he claims. It is in law a prohibition whicli
denies a man the right of alleging or denying a fact in which he has with a full
knowledge long acquiesced. Applying this rule the conclusion can not be escaped
that in consequence of the acquiescence of Great Britain in the claim, jurisdicton,
and dominion of Russia to what is now known as Behring Sea since the expiration
of the Treaty of Russia and Great Britain in 1825, which was to exist ten years. Great
Britain and her Dominion Government, of which British Columbia is a part, are
estopped from any claim of righ t or privilege of taking fur bearing animals in Behring
Sea, east of the line mentioned as our western boundary in the Treaty.
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848 Then lie mentions the western boundary, which is the line on
the map, and then proceeds at the bottom :

The courts have the same right and power, when called npon to interpret a public
Treaty, to derive aid from contemporaneous interpretation, and by ascertaining the
intention of those whose duty it is, under the Constitution, to make Treaties, as they
have in the interpretation of any other law. What then was the object in purchas-
ing Alaslca? Manifestly to extend our Northwest bouudiiry line so as to include the
whole group of the Aleutian -islauds.

Then he refers to Senator Sumner's speech, and then:

Subdivision 2 of section 2 of the Constitution in defining the powers of the Presi-

dent says.
He sliall have power, by and with the advice and consent of the Senate, to make

Treaties, provided two-thirds of the Senators present concur.

Then:

Judge Story, in considering this clause of the Constitution, says: It will be
observed from this that the power to malce treaties is by the Constitution general,
and, of course, it embraces all sorts of treaties for peace or war, for commerce or
territory.

Then

:

It is argued that this question belongs to the political department of the Govern-
ment, and that it should be there adjusted, Vnit this position is, I think, wholly
untenable, at least at this stage of the controversy.

Then the learned Judge cites Story on the question of making
Treaties; and then I had better read at the bottom of page 120.

Congress recognized the right of the United States to the whole of the new acqui-
sition by appropriating $7,200,000 to pay for the new territory, and on the 27th day
of July, 1868, extended the laws of the United States relating to customs, commerce,
and navigation over all the mainland, islands and waters of the territory ceded to
the United States by the Emperor of Russia. [See Revised Statutes, sec. 1954.]
Showing unmistakably the understanding of the Government at the time as to

what had been acquired, and that our boundary line was located at the one hundred
and ninety third degree of west longitude. The longitude of a place is the arc of
the equator intercepted between the Meridian passing through that place and some
assumed meridian to wl)ieli all others are referred. Different nations have adopted
different meridians. The English reckon from tiie Royal Observatory at Greenwich

;

the French from the Imperial Observatory at Paris, and the Germans from the Observ-
atory at Berlin, or from the island of Ferro. In the United States we sometimes
reckon longitude from Washington, and sometimes from Greenwich. But in estab-
lishing the western boundary line of Alaska the reckoning of longitude was from
Greenwich, which reaches the Hue divitliugthe Continents of Asia and North America.
The purchase of Alaska was unquestionably made with a view to the revenues to

be derived from the taking of fur-seal in the waters of Behring Sea, and especially
on the Islands of St. Paul and St. George, both of which were, by Act of Congress of
March 3rd, 18(59, made "a s))ecial reservation for Government purposes".

Secretary Seward was a skilled diplomat, a learned man in statecraft, and he evi-
dently foresaw the income to be derived by the Government from the seal industry

on and adjacent to those islands. Hence, in the negotiation he insisted upon,
849 and Russia conceded, tliat our boundary line should be extended to the meridian

named in the Treaty. The industry and consequent revenues would be hope-
less without the residuary power of the United States to protect and regulate the
taking of fur-bearing animals in that part of our domain. The effort of the United
States to seize and drive out the illicit piratical craft that have been navigating
those waters for years, indiscriminately slaughtering fur-bearing animals, the con-
tinuation of which can but result in the wanton destruction of the rookeries, the most
valuable in the world, is a legitimate exercise of the ]>owers of sovereignty under
the law of nations, with which no nation can lawfully interfere.
The question of the constitutionality of the Act of Congress of July 27th 1868

(Revised Statutes, page 343), scarcely deserves notice, since it has been sustained by
this court.
The conclusion I have reached is that the demurrer must be overruled, and it is

so ordered; and that judgment of forfeiture to the United States be entered against
each of the vessels separately, together with their tackle, apparel, furniture and
cargoes, saving to the masters and mates their private property, such as nautical
instruments and the like.
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Sir CiiArwLES Uussell.—T tliiuk there can be little doubt, at least I

submit there can be little doubt, that I am now warranted in assuming
that the Tribunal, having followed this argument, cannot fail to have
arrived at this clear conclusion: that these vessels were seized for a
supposed breach of a nuinicipal Statute, that the men were imprisoned
by the judgment of the Court, and that the confiscation of the vessels

seized was part of the penalty attached by the municipal law for this

breach.
Now, I liave a word to say, before I ask the Court's i^erraission to sum

up the general conclusions, about the character of the Court itself. It is

a municipal Court administering the municipal law, part of which munic-
ipal law undoubtedly is, as far as it enters into municipal questions,

international law. But a Prize Court is a distinct Court, with distinct

functions ; not acting upon municipal law but shutting its eyes to munici-

pal law altogether as sucli; deriving its authority, no doubt, from the
appointment of the Sovereign Power that has caused the marine capture

. . to be effected, but although deriving its authorityfrom that

betweVn^ Prize crcation, from the moment that it has created it it ceases

nfci'li Courts
^^^^ be a municipal Court. 1 should have thought these

things were almost elementary in the subject, but as my
learned friend, Mr. Carter, did not appear even to think it necessary to

consider what must be the character of an international Court if its

decree is to be regarded as a judgment of an international Court, I must
call the attention of the Court briefly to some authority upon the subject.

1 cite the work well-known in England and, I think, not unknown iu

America, Manning's "Commentaries on the Law of Nations"; and the
edition from which I cite is the one publi.-^.hed in 1875 by Mr. Sheldon
Amos, himself a writer of distinction, a member of the Bar and Pro-
fessor of Jurisprudence at University College, and Lecturer on Inter-

national Law to the Council of Legal Education of the Inns of Court
in London; and on page 472 he says:

Questions of maritime capture are adjudged by Courts specially constituted for

that purpose. The form of these t'ourts is different in different countries, but in all

they are distinct from tlie municipal tribunals of the country and are comniis-
850 sioned to decide according to the law of nations, including the engagements

of treaties where any such exist.

I need not stop to point out that, as between two countries who have
entered into a treaty which gives to the two Powers, parties to the treaty,

rights, among others it may be rights of capture, those treaties consti-

tute as between those Powers, and as binding upon them, a portion of
international law. Ordinarily speaking. Prize Courts have to deal with
a state of belligerency; as, for instance, where, in the struggle for mas-
tery, one Power seeks to obtain possession of the property and the
resources of another, or where one Power seeks to get hold of contra-
band of war,'\yhich,if obtainedby its opponent, would be of importance
to that opponent in the fight: or, again, questions of seizure for running
a blockade—questions, which would arise when the ship was brought
into the Prize Court, whether the blockade was effe(;tive, questions
whether the blockade had been properly notified, and other questions
of that description. Ordinarily, therefore. Prize Courts have to do with
a state of belligerency, not exclusively, but the main exception—I will

not undertake to say the sole exception, though I know no other—is

cases of capture, where quasi-belligerent rights are exercised or exer-

cisable under treaty as between particular Powers; thus, for instance,
assuming there is a Slave Trade Treaty between the United States of
America and Great Britain by which rights of search are conceded to
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the respective Powers, and tbe riglit of seizure of vessels engaged in

carrying on that trade, a seizure effected by one or otlier of the Powers
brought into a Prize court, the question in that case woukl not be
whether, according to the general intern ational law, the seizure was
justifiable and confiscation ought to follow, but whether by interna-

tional law, plus the provisions of this treaty, the particular property
had or had not been justifiably captured.
Mr. Justice Harlan.—It may assist you in your argument. Sir

Charles, for me to suggest that this Court in Alaska has jurisdiction

which is defined by an Act of Congress, as it exercises only such juris-

diction as the Act creating it authorizes.

Sir Charles Kussell.—That is my point. I am obliged to you,

Mr. Justice Harlan, for mentioning it.

Lord Hannen.—Have you got the Act"?

Sir Charles Russell.—I have not, but my learned friends can place

it at our disposition.

Mr. Phelps.—They have prize jurisdiction under the general judi-

ciary Act.
Sir Charles Eussell.—I should like to see it.

Mr. Phelps.—We will bring it in.

Sir Charles Russell.—I began, early in my observations, by saying
I did not stop to consider the question whether or not a municipal Court
might or might not be constituted a Prize Court. My point here is that

it was not invoiced as a Prize Court; that no proceedings of any
851 kind which bear the faintest resemblance to proceedings in a prize

suit were instituted. It cannot be at one and the same time per-

forming the functions of a municipal Court and of an international

Court. The two positions are repugnant and inconsistent the one with
the other. In the one, the judge is administering the municipal law,
and in the other he shuts his eyes to the municii)al law and administers
international law and international law alone.

Senator Morgan.—You say that you could not embrace both grounds
of forfeiture in the same Information.

Sir Charles Russell.—Unquestionably that is my contention.
That is made clear if the Tribunal will bear with me a little longer, in

the same book, at page 479, where the point is further discussed.

For the history and true limits of the jurisdiction of the English High Court of
Admiralty in prize cases, see Lord Mansfield'sjudgment in Undo\. Jlodney and another,

cited in a note to Le Caux v. Eden, Uouglas' Kei)orts, volume II, page 594. His lord-

ship distinguishes the functions of the judge of the court under his general com-
mission and those under a special commission issued only in time of war. This
distinction gives rise to the two aspects of the Court of Admiralty, that of an
''instance" court and that of a " prize'' court.

Tou will recollect I called attention yesterday t-o the language in rela-

tion to this particular Court which pointed to it being regarded as an
" Instance" Court and a Court of original jurisdiction.

"The manner of proceeding", says Lord Mansfield, ''is totally different. The
whole system of litigation and jurisdictiou in the prize court is peculiar to itself;

it is no more like the Court of Admiralty than it is to any court in Westminster
Hall." By the Naval Prize Act of 1864, which recited that it was expedient to "enact
permanently, with amendments, such provisions concerning naval prize and matters
connected therewith as have heretofore been usually pas*sed at the beginning of a
war" the Higli Court of Admiralty has jurisdiction given it throughout Her Maj-
esty's dominions as a prize court^ aud an appeal is given to the Judicial Committee
of the Privy Council.

I point out that that is very much like the case my learned friend

suggests; that this is a Court which has i^ower to act as a Prize Court
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Tinder the Act of Congress, because under the Kaval Prize Act of 18G4
there is given to the Court of Admirality powers to act as a Prize
Court. Now he inoceeds.

The tine fuiK'tioiis of a prize court are curtlj' expressed by Lord Mansfield in the
conrse of the judgment above referred to. " The end of a prize Conrt is, to sus-

pend the projierty till condemnation; to punish every sort of misbehaviour in the
captives; to restore instantly, ce/is Icvatis (as the books express it, and as I have
often heard Dr. Paul fiuote), if, ujion the most summary examination, there don't
appear sutticieut ground; to condemn finally, if the goods really are prize, against
everybody, giving everybody a fair opportunity of being heard. A captor may and
must force every person interested may force him to jn'oceed to condemn -without
delay".

And Lord Stowell says:

It is to be recollected that this is a court of the Law of Nations, though sitting

here under the authority of the King of Great Britain. It belongs to other nations
as well as to our own; and what foreigners have a right to demand from it is

852 the administration of the Law of Nations, simply and exclusively of the intro-

duction of principles borrowed from our own municipal .iurisprudence, to
which it is well known they have at all times exjiressed no inconsiderable reluctance.

Let me repeat those Avords

:

And what foreigners have a right to demand from it is the administration of the
Law of Nations, simply and exclusively of the introduction of principles borrowed
from our own municiijal jurisprudence:

Then:

In forming my judgment, I trust that it has not for a moment escaped my anxious rec-

ollection wliat it is that the duty of my station calls from me, namely, not to deliver

occasional and shifting opinions to serve present purposes of particular national
interests, but to administer with indifference that justice which the Law of Nations
holds out without distinction to independent States, some happening to be neutral
and some belligerent; the seat of judicial authority is indeed locally here, in the
belligerent country, according to the known law and practice of nations; but the
law itself has no locality.

Now, I have further to point out that it is imi)ossible—even if it had
been before the learned Judge it would have been iini)ossible—for him
upon the grounds now advanced to have entered upon the question in

any other light than that in which he did enter upon it, namely, the con-

struction of this municipal Statute. Why? It is now said—and let

there be no doubt about the clearness of my enunciation of what is

now said—that the right of the United States is based upon the fact

of property in seals; property in, and industry founded upon, seals;

that that property right or interest carries with it furtlier the right to

do whatever in the judgment of the nation is reasonably necessary any-
where—everywhere—to protect that i^roperty and that property right.

That is the allegation. Let me point out that nowhere was that ever sug-

gested until the parties were preparing to come here to put this case
before you; that their case has been from the first based upon a right

restricted in a defined and local area. They say that this Statute is the
equivalent of an international regulation for the protection of their

own rights. It cannot be so treated. If it is a right that is incident

to property, it must follow property wherever property is: but this

international regulation embodied under this municipal Statute applies

to a defined area, the part of the Behring Sea east of the line of

demarcation.
I sum up therefore the whole of my argument on this point by invit-

ing this Tribunal to find, first, the fact of these seizures; next, the fact

that they were seized by the authority of the United States; next, that

they were seized for breach of a municipal Act, aiul for that cause
only; next that the judgment was claimed, and the judgment was
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based, upon a breach of that municipal Statute only, and that that
niiinicipal Statute purported to prevail and to be effective in a defined
area.

If these facts are found (and I have already undertaken to formulate
them in a more precise way and to put them in writing for the Tribunal)
the conclusions are inevitable that these seizures were unwarranted:

that they were an attack upon the equality of Great Britain on
853 the high seas : that they were unwarranted by the law of nations,

the ships of Great Britain on the high seas being part of the
territory of Great Britain: and that an offence has been thereby com-
mitted against international law, and against the sovereignty of the
Queen, for which we are entitled to demand adequate and just
compensation.
Let me guard against a possible misapprehension. The Tribunal

will understand that so far I am arguing upon tlie question. Were these
measures justifiable or not. JMy argument has tended to show that
they were not justifiable on the grounds that were then advanced.
My argument has further tended to show that even if there were such
a right in respect of property—such a right of i)rotection as is now
advanced—that that right cannot be invoked in justification of these
seizures. The conduct of the United States, the whole teuour of their
proceedings, prevents them from being entitled to raise any such ques-
tion as a justification for such seizure.

But I wish the Court to understand that I do not thereby mean to
say that they are shut out from tlie discussion or the claim of that
right. When I come to the larger, the general question,—I have been
confining myself, of course, to the question of seizure, as I hope the
Tribunal understands,—when I come to the question in its proper order,
I will discuss whether any such right exists, and what will be the
sanction which by international law, if it existed, could be brought
into use in supjjort of that right.

Senator Morgan.—1 believe, Sir Charlos, you do not claim that the
United States is estopped by that decision from going fully into the
question.

Sir Charles Kussell.—Xo; that is exactly what I want to convey.
I say as regards the question of the justification for those seizures, the
United States are not estopped from raising the general question which
the Tribunal has to decide.

Senator Morgan.—Then why are they estoijped on the question of

seizure, if you did not take an appeal?
Sir Charles Kussell.—Because they did not profess to act accord-

ing to international law; because they did not act according to inter-

national law; because the Court was not an international Court;
because it did not profess to be an international Court; because the
case of the United States was put on a different ground, and the Judge
acted on a different ground. But 1 do not suggest that they are
estopped from arguing the general question when it comes in the order
of these questions which the Tribunal has to decide.

Tlie President.—1 suppose you admit that in case the seizures were
to be authorized or could be authorized, in your opinion, by other
grounds than those indicated in the Judgment, you would not consider
that we should be bound to declare the United States answerable?

Sir Chakles ILl'ssell.—I certainly do. Sir. As regards the seizures

which have actually taken i)lace I contend that the United States
854 must rely upon the case they have themselves presented, and

which they have themselves made the basis of the Judgment
they invoked from the Court.



112 ORAL ARGUMENT OF SIR CHARLES RUSSELL, Q. C. M. P.

Senator Morgan.—If there was an error in the Judgnient of the

Court, you had your right of appeal to correct it.

Sir Charles Kussell.—Except that, as a matter of fact, there was
110 right of appeal.

Senator Morgan.—None?
Sir Charles Eussell.—'No. If that be questioned, I can refer to

the fact. We gave notice of a])penl, and it turned out that the judicial

arrangements were in a somewhat rude state in Alaska, and there was
no Court to wliich it could be had at that time.

Senator Morgan—The case was not beyond the power of prohibition.

Sir Charles Kussell.—Now you are touching upon a thorny sub-

ject, on which men may well difler. I can only say it was thought by
those advising the Government of Her Majesty, or the Canadian Gov-
ernment, that it was worth trying if there could be a prohibition. But
Mr. Justice Harlan was of a different opinion.

Mr. Justice Harlan.—In one of those cases, the appeal taken by the
vessel—I think so, but the book will show—was dismissed by the

pelagic sealers themselves.
Sir Charles Eussell.—On the ground, as I am informed, and as

the papers show, that though they gave notice of appeal, it turned out,

owing to the imperfection of judicial arrangements then existing—they
have been set right since—there was no Court to go to.

Mr. Justice Harlan.—Perhaps not the imperfection of judicial

arrangements, but the want of proper iireparation of the case for an
appeal under the Statute.

Sir Charles Eussell.—I think not, with deference.

Mr. Justice Harlan.—Well, I may be wrong.
Sir Charles Eussell.—At all events, if that is a matter that presses

on the mind of the Court, I will take care to come furnished with
the exact facts, but I think it is not important. It is not a case, as the
members of the Court will recognize, of litigation as between subjects,

and where the judgment of a Court may work a grievous wrong, which
may give rise to the need for diplomatic intervention; in which case it

is a diplomatic rule that all modes of possible redress furnished by the
judicature of the country should be pursued before diplomacy will

intervene. That is a clear rule, but it has never been held to apply to

an Act of State, where the contention was, on one side, that the State
was acting, or the autliority of the State was being invoked, to bind
another State outside the limitations of law. My learned friends have
not made that xioint, and it is so bad a point that I do not expect it

will be made.

EXAMINATION OF THE FIRST FOUR QUESTIONS OF ART. VI.

I come next—and I am very glad to feel I am making some little

progress, not as much as I could wish—to the questions 1, 2, 3
855 and 4 in Article VI, upon which the Tribunal will remember that

whatever position in argument is taken by the learned counsel
on one side or the other as to suggesting a greater or less relative

importance to those questions, yet that course does not affect the duty
of this Tribunal, the obligation, I may respectfully say, of this Tri-

bunal, to decide upon their meaning; because Article VI requires " that
the awaid of the Arbitrators shall embrace a distinct decision upon
each of the said live i^oints".

I group those four questions together for an obvious reason of con-

venience. They naturally hang together. The fii'st deals with the
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question of Russia's assertions of riglit; the next deals with the ques-
tion of Great Britain's recognition of, concession of, those rights ; the
third deals with the question of whether the Behring Sea was included
in the phrase " Pacific Ocean" in the Treaty of 18U5; and the fourth
deals with the transmission by cession of whatever rights Eussia had
to the United States.

They naturally, therefore, hang together. The first comment I have
to make, Mr. President, is this: In view of the present state of this
controversy, it must strike you as odd why these questions have been
formulated at all; why you should be troubled with the decision of
questions which the learned counsel for the United States tell us have
no real importance or value at all. Why do I say that? Because they
tell us that it does not matter what rights Russia exercised or w^hat
rights were conceded to Eussia by Great Britain; the right they are
standing upon is a right which they have inherent in their territorial

dominion; attached to their rights of i^roperty interest in tlie fur-seals

or in the industry founded upon the fur-seals; dependent upon no prior
action, controlled by no prior action, but simply a right inherent.
But I have first to ask the Tribunal to determine whether that is the

question of right at all ; it obviously is not one which is referred to in

the first of these questions. We are told by my learned friends now,
that Russia was not exercising general rights of jurisdiction and sov-
ereingty, but was only protecting by regnlations her industry and her
property rights. But; that is not the question- which is raised, and that
was not the true character of the claim of Russia at all. Let me just
examine that case, for it is necessary in order that the Tribunal should
give the correct answer. What is the question? The question is,

What exclusive jurisdiction in the sea now known as the Behring Sea,
and what exclusive rights in the seal fisheries therein Russia asserted
and exercised. It is clear, for the reason that I have given, that it

cannot be a right in respect of property or property interest which is

adverted to, because, as I have more than once pointed out, such a
right in relation to property or property interest as is claimed is not a
right which has any legal circumscription at all. It is a right which
exists wherever the property is. It is the right of defence of the
possession of i)roperty against any man who attacks that property
Avherever that property is, and wherever, therefore, it neecls to be

defended.
856 That, therefore, is not the kind of right referred to as the

"exclusive jurisdiction" of the United States. What then does
it mean? It means. What sovereign authority, exclusive of all other
Powers, and in a defined and definite area, was exercised by Russia.
In other words, what sovereign authority, exclusive of all other

Powers was exercised by Russia in the Behring Sea? That is the
character of the question contemplated and pvit in question one, the
first question of Article VI. Exclusive jurisdiction in the Behring Sea

:

Territorial .sovereignty which brooked no rival in that sea. Exclusive
in the same sense that there is exclusive territorial dominion on the
land. And I must refer to some documents which have not yet, I
think, been adverted to, as showing that that was what was meant
when this case was originally presented by the United States. I do
not know whether any of you gentlemen have ever compared this

original Case of the United States as regards the questions put, and
the space devoted to the consideration of those questions relatively

compared with the space they liave assumed in the written argument

B S, PT XIII 8
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of counsel, and in the oral argument of counsel. Let me ask your atten-

tion to the matter. The whole of this Case on the part of the United
States up to page 81 is conversant with what may be called their

claim of title, and that claim of title is based wholly upon the rights

exercised by Russia as they allege, recognized and conceded by Great
Britain as they allege; and to which rights, so recognized and con-

ceded, they in 1867 succeeded by the treaty of that year. It is only

at page 85—1 pray your attention to this, for it is important—that we
find any reference to the claim which now takes so prominent a part in

the discussion of the question. After having elaborated the Eussian
part of their Case, on page 85 is a paragraph which begins thus:

But in determiniug what right of protection or property tliis Government has in

the far-se;ils frequenting the islands of the United States in Behring Sea when such
seals are found outside of the ordinary three-mile limit, it is not compelled, neither
does it intend, to rest its case altoiiether upon the jurisdiction over Behring Sea
established or exercised by Russia prior and up to the time of the cession of Alaska.
It asserts that, quite independently of this .iurisdictiou, it has a right of protection

and property in the fur-seals frequeutiug the Probilof Islands when foiind outside
the ordinary three-mile limit.

And here is the whole argument in support of that right, that novel
riglit, as 1 think it is admitted to be:

And it bases this right upon the established principles of the common and the
civil law, upon the practice of nations, upon the laws of natural history, and upon
the common interests of mankind.

1 have here read every word of the argument in this Case of the
United States in support of this claim of protection and property,
which is now the great portion of their argument.
Mr. Foster.—The next paragrajih will throw a little light upon it.

Sir Charles Russell.—Oh, of course they go on to justify

857 that by the details of seal iife; 1 am perfectly aware of that. I

am talking of argument, Mr. Foster. That interruption is need-
less. 1 read the next paragraph:

In order that this claim of right of protection and property may be clearly pre-
sented, it will be necessary to enter in some detail upon an examination of fur-seal

life at the Pribilof Islands and elsewhere, and of the various interests associated
with it.

1 am dealing with the argument, and not with the statement of facts.

1 have said from the beginning, and 1 shall not recede from it, that so

far as the decision of the question of property in these animals, free

swimming animals in the sea, breeding upon those islands, and spend-
ing a considerable part of their life there, is concerned, it depends in

our view upon facts that are not in dispute at all. 1 am dealing with
their argument, and here it is. They base this claim "upon the prin-

ciples of common and civil law, upon the practice of nations, upon the
laws of natural history, and upon the common interests of mankind."

The forged trans- ^^t it docs uot rcst there. According to the informa-
lationsof theKus- tiou which they then had, and which they believed was

ocumeu a.
j-giir^^ig information, they had got a most valuable body

of testimony for the purpose of establishing that Russia had made these
claims, and that the concession of these claims had been recognized by
Great Britain ; that Russia had asserted these and had acted upon the
assertion without contradiction by Great Britain; and to show that
that is so 1 am led to call attention to the performance of that very
astute, but unscrupulous artist, Mr. Ivan Petroff. Will the Court
favor me by turniug to page 41 of the United States Case? I do not
know whether that has been done for you which 1 have had done for
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me, but wliich if done will enable the Tribunal to see at a glance bow
completely and absolutely the United States have changed front upon
this question since the discovery of these forgeries upon which they
had based their great case of derivative title from Russia. Oat oat
these forgeries, and you have uo reference to the fur-seals, no asser-

tions by Russia in respect to the waters of the Behring Sea, no acts of
interference asserted or suggested by Russia in that sea at all.

Kow let me just justify this, although it may take a little time, I am
afraid.

On page 41 you will see what purports to be a quotation from the
Board of Administration of the Russian-American Company, beginning
with the words: " Witli this precious Act in your hand." Every word
of that from those words: "With this precious Act", to the end of the
page, is a forgery, an interpolation ; and Mr. Ivan Petroff understood
very well what he was about, because he makes this Ukase of 1821
speak in this language—this is the concluding sentence:

We can now stand upon our rights, and drive from our waters and ports the
intruders who threaten to neutralize the benefits and gifts most graciously bestowed
upon our Company by His Imperial Majesty.

858 Turning to the next page you will find a letter from the Board
to the Chief Managers of the Colonies beginning "As to fur-

seals", down to the word "future" at the end of that paragraph—it is

all a forgery

:

As to fur-seals, however, since our Gracious Sovereign has been pleased to strengthen
our claims of jurisdiction and exclusive rights in these waters with his strong hand,
we can well afford to reduce the number of seals killed aunually, and to ])atiently
await the natural increase resulting therefrom, which will yield us an abundant
harvest in the future.

A complete interpolation; not a reference—I speak subject to correc-
tion, but I believe I am right—not a reference in any one document to
fur-seals at all. In point of fact we know from the Report of the Com-
mittee of the House of Representatives of the United States in 1876,
which I referred to before, that in the Russian time the existence of
the fur-seal was considered a matter of very little importance; and it

is stated in that Committee's Report that it had yielded no profit, or no
considerable profit at all, during the time of the Russian Government.
Then again on the next ])age, 43, the Tribunal will observe about the

bottom of the page, the words, "and on the islands and waters situated
between them"—also a forgery; and a little further down the words,
"The coast of Kamchatka, the Kurile Islands and the intervening
waters"—also a forgery: an interpolation, for the purpose of building
up the case, which he thought was the case—and was justified in think-
ing was the case—which the United States were making. He lends
himself to the series of forgeries to build up that case.

Then take the text, which is very remarkable, on page 44. You will

observe at the top of the page, the third line, the words, "And the
intervening waters (Behring Sea)". Every one of those words is a
forgery—interpolated. The original reads thus:

The other ship, however, (sailing from Petropavlovsk), having examined the east-
ern coast of the Kamchatka peninsula up to 62° of northern latitude, and the west
coast of America from this latitude to the island of Uualaska, should proceed to
Ivadiak and from there to Sitka for the winter.

But this ingenious gentleman makes it read:

From this latitude to the Island of Ounalaska and the intervening waters (Behring
Sea) should proceed to Kodiak.
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Lord Hannen.—Is that a part of the forgery, "Behring Sea".

Sir Charles Eussell.—Yes; from the word "and" to the word
^^sea" inclusive.

I am most anxious that the Tribunal should realize that if these for-

geries are cut out of this case of Russia's assertion and of British con-

cession, there is nothing left: that the whole question resolves itself

into the action of the Powers, the United States of America and Great
Britain, the assertion in the Ukase of 1821, and upon the consequences

of the subsequent cession.

850 Then as to the next quotation o»i the same page, 44: it stands
in the original thus

:

The object of the cruising of two of our armed vessels is the protection of our
colonies

Lord Hannen.—Where is that comparison of parallel columns'?

Sir Charles Russell.—I will give it to you, my Lord. You will

find it in the Appendix to the British Counter Case, Vol. I, page 11.

I will occupy one or two moments longer, with the permission of the
Tribunal. If the Tribunal will take a note of the page they will see at

a glance, because we have underlined the interpolations. But may I,

before the Court rises, just call attention to two more. Tlie way he has
ingeniously altered the sentence I have just read is to make it run
thus:

The object of the cruising of two of our armed vessels is the protection of our
colonies, and the exclusion of foreign vessels engaged in traffic or industry injurious

to the interests of the Russian Company as well as to those of the native inhabitants
of those regions.

Then, on the next page, page 45, is a very neat little introduction.

It ran originally thus:

By a strict observance of such rules, we may hope to make this industry a perma-
nent and reliable source of income to the Company, without disturbing the price of
these valuable skins in the market.

He has improved it, thus

:

By a strict observance of such rules, and a proMMtion of all IciUinfj offur-seals at sea

or in. the passes of the Aleutian Islands, we may hope to make this industry a perma-
nent and reliable source of income to the Company, without disturbing the price of
these valuable skins in the market.

A most ingenious gentleman, this; but I need not say he understood
what he was about. He understood the contention perfectly. He
realized it most completely.
Then at the bottom of page 46. It originally ran:

and Okhotsk and prohibited them from engaging in trade.

And he has ingeniously altered it, and inserted these words:

and from hunting and fishing in all the waters of Eastern Siberia.

Then he adds boldly a full sentence. Again, this is all his concoction

:

In conclusion, it is stated as the decision of His Majesty, the Emperor, in view of
possible future complications of this natui'e, that no contracts involving the free
admission or navigation for trade of foreign ships or foreign subjects in the waters
adjoining or bounded by the coasts of Russian colonies will be approved by the
Imperial Government.

I need not remind you of what is, I think, present in your minds,
namely, that in Russian legislation, while Siberia and Kamchatka are
spoken of as part of the realm of Russia, Alaska, on the other hand, is

always spoken of as a colony of Russia.
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860 Lord Hannen.—How much of that last is interpolated'?

Sir Charles Russell,—The last sentence that I read, begin-

iiiug with the words, "In conclusion", and ending with the words
"Imperial Government".
Lord Hannen.—You were giving the passages relied on in the United

States Case!
Sir Charles Russell.—Yes, that is my point; I am anxious to bring

these passages on which the United States relied to the attention of the

Court. I hope the Tribunal realizes the importance of this matter.

The President.—Sir Charles, I would suggest that yesterday you
read us a despatch of Mr. Blaine, from which it appears that the sug-

gestion of Mr. Blaine, and almost his very words, were the origin of

these four or five questions put in tlie sixth Article of the Treaty. Well,

I suppose, when Mr. lilaine framed these questions in his despatch, and
asked that they should be incorporated into a treaty with England, I

suppose he relied on some intrinsic arguments of value. Do you think

he already had a knowledge of these interpolations of Ivan Petroff "?

Sir Charles Russell.—I am not in a position to inform the Tri-

bunal upon that point.

The President.—I think he did know, as these interpolations have
been withdrawn by the United States counsel.

Sir Charles Russell.—Certainly, I should judge—it is a mere
speculation, and of course my friends would know much better than
I—I should judge he had these before him.
Lord Hannen.—That is to say, he had these original translations?

Sir Charles Russell.—Quite so.

Lord Hannen.—And was deceived by them.
Sir Charles Russell.—I should judge so; but I do not know.
Mr. Foster.—If it is not an unnecessary interruption, I would

explain about that.

The President.—General Foster, will you kindly explain that.

Mr. Foster.—With the President's permission. I will say that Mr.
Blaine had no knowledge whatever of the contents of these documents.
They were not known to any person in the Department, or any official

of the Government of the United States, until after we began to pre-

pare this case, when this person named by Sir Charles was called upon
as an expert in the Russian language to translate them.
The President.—It is a question of dates, I suppose, which it is

easy to ascertain ?

Mr. Foster.—As to the translation?
The President.—Of course you know when the translations were

made, and when you first had to deal with this Ivan Petroff.

Mr. Foster.—As to the matter of dates, they were not known until

after the ratification of the Treaty, April 9, 1892.

Mr. Justice Harlan.—You mean the existence of the documents?
Mr. Foster.—No. The existence of these Russian documents

861 was known. The contents of the documents were not known.
They had not been translated. The officials of the Department of

State, of course, knew that we received from the Russian Government
under the Treaty certain archives and documents of the Government of

Alaska. These were sent to Washington and placed in the Department
of State. Their contents had never been translated; and as there are

very few persons in the United States, especially in Washington, who
are acquainted with the Russian language, the contents were not known
to the officials of the Department. But the existence of the documents
was known, and wheu this case came to be prepared, it naturally sug-
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gested itself to the persons havings charg^e of it that it would be well to

examine the contents of those documents, whereupon this man Petroff

was employed to translate them.
The President.—But you do not suppose that Mr. Blaine, m hen he

originated his suggestion, which had as a conclusion the insertion of

the article in the Treaty, relied upon these.

Mr. Foster.—It is not a matter of supposition. It is a fact tluxt Mr.
Blaine did not know what were the contents of the documents now
under discussion.

Tlie President.—Sir Charles, do you not think that would be of

some importance for your argument; because, as you are going- on
about these interpolated documents, and they are practically with-

drawn, if they are in themselves quite independent, that is to say, if

they are not material for the framing of Article 6—well, I leave that to

you to judge, of course. You know best.

Sir Charles Russell.—I am pursuing this—I did not intend to

pursue it at great length—for two reasons: first, to show what was the

real meaning of the " exclusive jurisdiction " and the "rights" men-
tioned in the first question of Article 6; to show that that meant an
exclusive right of territorial sovereignty assumed by Russia, and con-

ceded to Russia—that is my main point: and that at the time this Case
was prepared it was the great strength of the case that the United
States were prepared to put forward; that that is shown in the way in

which it is elaborated here; and, lastly, that excluding these Russian
interpolations or forgeries, nothing remains to support the claim based
upon Russian assertions, excepting the Ukase and the Treaties in

relation to the Ukase.
The President.—So you suppose that, as concerns Mr. Blaine, and

when he originated these questions, you suppose he relied exclusively

upon these documents, but not upon these interpolations.

Sir Charles Russell.—I accept, of course, what Mr. Foster says,

speaking from his own experience, that Mr. Blaine did not know of these

documents at the time, and that therefore he was relying upon the view
that he took of the Treaties. There are references in his correspondence
which I will not now refer to, which I find a little difficulty in account-

ing for except by reference to some of these documents—I mean as to

acts of assertion by Russia, which I do not find vouched for anywhere
else except in these documents.

862 Mr. Carter.—Can you point to anything in Mr, Blaine's letter

indicating that he knew of the contents of these documents'?
Sir Charles Russell.—No; I do not say these documents. I do

not doubt Mr. Foster's statement in the least upon the subject; but Mr.
Blaine must have had some idea that there were in existence documents
which would support the statements that there were acts of assertion

by Russia which could be relied upon.
Mr. Foster.—Why did he not produce them at the time?
Sir Charles Russell.—I think you will find, if you read his letter,

that he speaks again and again of acts of authority by Russia, assented
to by Great Britain.

May I be i)ermitted to make one suggestion which would, I think,

have the very desirable result of cutting short my argument upon this

part of the case. You see, the United States have withdrawn the forged

documents, and presented re-translations. They have not altered the

Case as it was originally jjresented. I have had enclosed for me in red

brackets the interpolated passages in the Case, and if it Avonld be per-

missible I can get that done as regards each of the Cases of the Arbi-
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trators, so that they can see at a glance the important part—I consider
it is important—that these interpolated passages bear in the argument,
and how bare it stands of authority if these interpohxted j^assages are
excluded.
Lord Hannen.—That is what you are going to show next?
Sir Charles Russell.—Yes.
Lord Hannen.—Taking out the interpolated passages there does not

remain the foundation for the claim of a derivative title from Russia?
Sir Charles Russell.—Tbat is it.

Mr. Justice Harlan.—So much of the case as rested on those docu-
ments that contain the interpolations, has been formally withdrawn by
the United States?

Sir Charles Russell.—Oh, that goes without saying, of course.
Mr. Justice Harlan.—I understood you to say otherwise; that is the

reason I interposed. Somebody said the Case had not been modified by
reason of that. I simply respond to that.

Sir Charles Russell.—My friend merely meant that from the
physical Case the passages had not been excised.

Sir. Phelps.—The Case is re-stated in the Counter Case.
Sir Charles Russell.—Yes.
The Tribunal here adjourned until Tuesday, May 16, 1893, at 11.30

o'clock A. M.



TWENTY-THIRD DAY, MAY i6™, 1893.

Sir Charles Russell.—Mr. President and Gentlemen, I resume my
argument upon the construction of the first question in ArticleVI ; and,

before doing so, I wish for one brief moment to refer to a matter which
I am afraid, and I am sorry to find, has caused some irritation to my
learned friends on the other side; I mean the reference to the falsifica-

tion of certain documents which appear in the original case. I wish
our position in that regard to be made quite clear to the Tribunal. We
do not in the least suggest, and never have suggested, that those who
represent the interests of the United States were in any way blame-

worthy in that matter; they were simply deceived; and we accept, as

I think I said before, implicitly the statement of General Foster, that

when Mr. Blaine was conducting his diplomatic correspondence he was
not aware of the contents of these Eussian documents. But we thought
it necessary, and we still think it necessary, to call attention to that

fact in order to show that, according to our view, the case—the substan-

tial case—originally presented on the part of the United States was a
case of territorial jurisdiction in Behring Sea, territorial dominion in

Behring Sea; and that once these falsified documents are expunged the

whole of that question depends upon the construction of the Ukase of

1<S21, the action following on that Ukase, and upon the construction of

the Treaties of 1824 and 1825. We feel it necessary to call attention

to those falsifications and to suggest—Ave may be right or we may be
wrong, but it is the view that we submit on this matter—that it is the

discovery of these falsifications by which the representatives of the

United States were deceived which has led to their change of front;—
namely, the change, on which. I have already dwelt at such length, by
which the question of derivative title under Russia, the question of

territorial dinuinion exercised by Russia, has receded into the back-

ground to make room for the different case now presented.

I called attention at the last sitting to the case of territorial domin-
ion which was originally presented on the part of the United States.

I showed that that case was consistent with the attitude which the
United States had pursued: that it was consistent with the course

which the Executive had pursued: that in invoking the aid of their

municipal statute as they did they were proceeding on the notion of

territorial dominion, and the application within that territorial domin-
ion of their municipal statute, and of that 'municipal statute alone;

and that there was no trace to be found in the proceedings of a sugges-
tion of the exercise of an inherent protective right of property

864 or of property interest. I am not going to enlarge upon the
subject again, but I observe in passing that I did call attention,

in connection with those proceedings in the Alaska Court, to two
circumstances which make our position still more apparent.
The first circumstance I called attention to was this. It was said

that although this Alaska Court is a municipal Court, yet it had also

Prize Court or International Court functions. I will not stop to ques-

tion that; but what I desire to point out is this, that once it exercises

or purports to exercise international functions, then the law which it

120
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has to administer is something? entirely different from the law it lias to

administer as a municipal Court. Let me explain that point, and i)ass

on. Let me assume for a moment that the Counsel for the United
States, in those proeeedinj>s, had said to the judge: "We are claiming

that you, this Court, shall exercise functions as an international tri-

bunal, as a Prize Court, and that you shall proceed to pass judgment
upon the question whether this seizure for the cause that we allege was
justified by International Law."
What would liave been the first thing that the Judge must have

done when that contention was put before him? The first thing he
must have done would be to say this: "Then if I am sitting in an
international Court, and exercising the functions of a Prize Court,

municipal law is not my guide."

1 will take the ground my learned friends put when they say they
are entitled to do anything, within certain reasonable limits, necessary
for the protection of their property and of their interests. Immediately
the Judge would be obliged to consider—would necessarily be face to

face with the consideration—whether international law, under such,

circumstances, justified the seizure at all; and, in the next place,

whether international law annexed to the offence, alleged to have been
committed against international law, the particular sanction of search
and seizure of the vessel which the Government had adopted, to say
nothing of the further sanctions of imprisonment of the men and con-

fiscation of the vessels which that Government demanded. But there
is not a trace of the suggestion in the whole of the judgment or in the
brief to which I have already referred, that the Judge was asked to

consider the question in any other aspect than that of municipal law.

Now since I am upon this, and it is also relevant to the character of
the right—the exclusive jurisdiction and the exclusive rights referred

to in question 1—I have followed up to the end these proceedings in

the "Sayward" Case, and I have before me here—Mr. Justice Harlan
will recognize it—the .shorthand report of the argument of the Solicitor

General of the United States, who appeared before the Supreme Court
at Washington in answer to an a])plication for a prohibition; and I beg
the Tribunal to recollect that this brings us down to a period as late as
1892, last year, at the time when the Treaty was being discussed;
and I will read to the Court the ground upon which that learned

gentleman in a very able argument puts the case of the United
,8G5 States. I will hand this copy of the proceedings in the case, if

it is not already in the possession of the Tribunal, to any mem-
ber who wishes it. I read from page 54 ; this is the Argument. "What
we say from that"—(that is, after he has stated the municipal legisla-

tion and the derivative title under Russia)—"is that all the territorial

jurisdiction of the United States acquired from Eussia is included
within the jurisdiction of the Alaska Court, and is equally within the
limitation of section 1956, and that if rights were acquired in Behring
Sea by the cession from Russia—and no rights were otherwise acquired

—

that section 1956 extends over all the territory or dominion which
was acquired by that treaty of cession. We do not deny that the juris-

diction of the District Court of Alaska and that the venue of the
offence were originally questions to be decided by that Court, and to

be decided by tliis Court in a proper case when properly here raised.

What we assert is that the jurisdiction of that Court, and the venue of
the offence, by a single stei) is made inevitably to depend upon the
national jurisdiction in the waters of Behring Sea; that that is a polit-
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ical question, and t.liat the decision of the Executive and of tlie Con-
gress of tlie United States on tliat politic^al question is conclusive, not
only upon this Court but upon every citizen within the jurisdiction of

the country, because in determining' that ])olitical question the Execu-
tive is discharging his constitutional functions, and he, in the discharge
of that duty, is not an inferior tribunal whose decision may be reversed
by this Court."
The Court will see that it could not have been present to the mind of

this learned gentleman thattheie was any ground put iorward suggest-

ing a defensibility of the judgment, except the ground of national terri-

torial jurisdiction, on which he aftirms are based the only rights put
forward by the United States, and which he says were the only rights

that were acquired from liussia by the United States. The Attorney-
General follows, but follows briefly upon the same lines; and I turn to

the judgment, and (Mr. Justice Harlan will correct me if I am wrong
about this) I take the efi'ect of the judgment ultimately to be this; that
the Court thought that it was not a case in which a Prohibition lay;

that they came to the conclusion that the Eecord had been so imper-
fectly made up that even if jurisdiction did not extend beyond 3 miles,

yet non constat, as far as the Eecord as made up appeared, the oftence

may not have been committed within 3 miles.

Mr. Justice Harlan.—I really do not recall enough of it to say
whether you are correct or not. Have you the oi)inion of the CourtI

Sir Charles Eussell.—Yes; I have it before me.
I do not know if the other Members of the Court appreciate what I

am upon. Jurisdiction in prohibition is a peculiar thing. It is difdcult

to put prohibition in force after the judgment has passed. The point
resolves itself into a question whether the Court had any jurisdiction;

and, if it had any jurisdiction, then the remedy if the Court has gone
wrong is not prohibition, but appeal. If it had jurisdiction, you cannot

prohibit; and the Court came to the conclusion, from the Eecord
866 put before them, imijerfectly and very badly made up it would

appear, that it did not appear that the seizure might not have
been within the 3-mile limit, and, therefore, proi)erly within the jurisdic-

tion, as internationally recognized, of the municipal Courts.
But that is not the point I am upon, which is the recognition by the

Court of the argument of the Solicitor-General on the broad grounds on
which the United States assumed to justify their action. The judgment
is on page 16 of the OfiBcial Eeport

—

Mr. Justice Harlan.—That is the opinion of the Chief Justice?
Sir Charles Eussell.—Yes.

If we assume that tlie record shows the locality of the alleged offence and seizure
as stated, it also shows that officers of the United States, acting under the orders of
their Government, seized this vessel engaged in catching seal and took her into the
nearest port, and that the law officers of the government libelled her and proceeded
against her for the violation of the laws of the United States, in the District Court,
resulting in her condemnation?
How did it happen that the officers received such orders? It must he admitted

that they were given in the assertion on the part of this government of territorial
jurisdiction over Behring Sea to an extent exceeding fifty-nine miles from the shores
of Alaska; that this territorial jurisdiction, in the enforcement of the laws protect-
ing seal fisheries, was asserted i)y actual seiziires during the seasons of 1886, 1887,
and 1889, of a number of British vessels ; that the government persistently maintains
that such jurisdiction belongs to it, based not only on the pecialiar nature of the seal
fisheries and the property of the government in them, but also upon the position
that this jurisdiction was asserted by Russia for more than 90 years, and by that
government transferred to the United States; and that negotiations are pending
upon the subject.
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Therefore, tbe Cliief Justice appreciates it in the same sense; he
could not do otherwise.

That the government persistently maintains that such jurisdiction belongs to it,

based not only on the peculiar nature of the seal tishcries and the property of the
government in them, but also ujion the position that this jurisdiction was asserted
by Russia for more than ninety years.

The President.—What does he mean by "extending 59 miles", that
is where the seizure was, I suppose?

Sir Charles Kussell.—Yes As regards the technical ground of

the Judgment he says on page L'S

:

Upon the face of the libel and findings, if the jurisdiction did not extend beyond
three miles from the shore, the legal inference is that the offence and seizure were
"Within that limit.

That is the technical ground, but not the broader ground which I am
at present upou.
Now if it were, as it is apparent it must be, the true meaning that

the jurisdiction exercised by Russia was territorial dominion, then I

have to show that the United States admit now at this stage of the con-
troversy that the question must be answered in the sense for which

Great Britain contends. Now I proceed to justify that state-

867 ment, and for that purpose I refer to the Case of the United
States. Now in order to bring this out, in order to contrast the

different aspects of their contention, it is enough to say that in the
original Case their propositions were these. I am reading now from
the "Conclusions" at page 297:

That prior to the Treaty of 1825 between Great Britain and Russia, and from a
date as early as 1799, down to the cession to the United States in 1867, Russia pro-
hibited the killing of seals in any of the waters of Behring Sea, and exercised such
control therein as was necessary to enforce such prohibition.

Fifth. That Behring Sea was not included in the phrase Pacific Ocean, as used iu
the Treaty of 1825, and that said Treaty recognized the rightfulness of the control
exercised by Russia in Beliring Sea for the protection of seals.

Sixth. That all the rights of Russia as to tlie protection of the Alaskan seal herd
passed unimpaired to the United States by the Treaty of 1867

—

and so on.

Then the final conclusions, at the bottom of page 301, are these:

In conclusion the United States invoke the judgment of this High Tribunal to the
effect

:

First. That prior and up to the time of the cession of Alaska to the United States,
Russia asserted and exercised an exclusive right to the seal fisheries in the waters of
Behring Sea, and also asserted and exercised tlaroughout that sea the right to prevent
by the employment, when necessary, of reasonable force any invasion of such exclu-
sive right.
That Great Britain, not having at any time resisted or objected to such assertions

of exclusive right, or to such exercise of power, is to be deemed as having recognized
and assented to the same.

Then in another form is repeated the Behring Sea and Pacific Ocean
question ; and then finally it is stated that the rights of Russia passed
to the United States.

Now their present position is stated briefly on page 19 of their Coun-
ter-Case. The marginal note to that column is this :

" No exclusive ter-

ritorial jurisdiction claimed; " and the statement in the body is in these
words:

The distinction between the right of exclusive territorial jurisdiction over Beh-
ring Sea, on the one liand, and the riglit of a nation, on the other hand, to preserve
for the use of its citizens its interests on laud by the adoption of all necessary, even
though they be somewhat unusual, measures, whether on land or at sea, is so broad
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as to re((uire no further exposition. It is the latter rip;ht, not the former, that the
United States contend to have been exercised, lirst by Russia, and later by them-
selves.

Therefore, it follows from this statement that it is not a question oi

exclusive jurisdiction in the sea, because exclusive jurisdiction in the

sea means, as I pointed ont on a previous occasion, a jurisdiction exclu-

sive of all other Powers—a right to saj^ to all other Powers and persons
" You shall not enter here if it is our will that you shall not enter here ".

That is sovereign jurisdiction; it involves treating the area to which
that assertion relates as if it were territory, because, as 1 pointed out
ou a previous occasion, such a right as the one which is now asserted, to

defend a special property interest, is not a right exercisable in a
868 defined area; it is a right which, if it exists—(whether it exists

and what its true character is I will discuss hereafter)—would
exist and be exercisable wherever the property to be defended existed
and at the time was. It, therefore, would have no local area of circum-
scription at all.

But, further, let me draw the attention of the Arbitrators to the form
of question 4

:

Did not all the rights of Russia as to jurisdiction and as to the seal fisheries in

Behring Sea, east of the water boundary in the Treaty between the United States
and Russia of the 30tli Marcb, 1867, pass unimpaired to the United States under that
Treaty?

The Tribunal will notice those words "pass unimpaired". That is

clearly referring to a right of jurisdiction, a right of territorial jurisdic-

tion ; because how could it be suggested that if it is a right of protec-

tion of property, incident to projierty, there could be any question of

that being impaired'?

Such a right would come into existence when the right itself came
into existence, and would exist as long as the right itself existed. There
could be no question of a derivative title to protection in the property if

it existed at all; or of its passing unimf>aired. Therefore, that question
again throws light on what the meaning of the first of these three ques-
tions is, namely, an assertion of territorial sovereignty by the United
States. That it was exclusive jurisdiction in a limited area, and not a
general right which follows property wherever it is, is further shown by
the modus vivendi. The modus vivendi stipulates that if the result of the
Arbitration be to affirm the right of British sealers to take seals in Beh-
ring Sea, then the United States is to compensate Great Britain ; if, on
the other hand, the result of the Arbitration should be that Great
Britain has no right to take seals in Behring Sea, then that Great
Britain is to compensate the United States for this loss; again showing
jurisdiction in a limited area—jurisdiction in the eastern part of Behring
Sea. ISTow it is important for us to follow this out, (although it is, in the
view of my learned friends, no more than a subordinate question),

because it shows that which I must again and again and again refer to

and recur to—that the claim of the United States is essentially a terri-

torial claim, and because it shows also that the whole area of dispute
between these parties, (which is the limitation, as we contend, of the
authority of this Tribunal), is limited to the area of Behring Sea.
There is one other general observation which I have to present, and

then I pass on. It will be observed that the third question deals spe-
cifically with the point raised by Mr. Blaine in his celebrated letter of
December 17, 1890, which he said, if decided in oneway, was conclusive
of the question: namely, whether Behring Sea was included in the
phrase " Pacific Ocean ". I observe on that in passing, that if that
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question is answered in tlie sense for which we contend, namely, that
Beliring Sea was inchided in the phrase "Pacific Ocean" in tlie trea-

ties, then all the first fonr qnestions are answered in the sense
869 favorable to Great Britain; because if, by the operation of the

Treaties, Knssia did in fact recognize, without qualification, rioiits

of fishing in Behrijig Sea, then it cannot be said that she asserted and
exercised exclusive rights, when by the Treaties she had disclaimed
them. I hoi)e the Tribunal follows this point. If the elfect of the
Treaties is to recognize the right of Great Britain and its nationals, as
well indeed as of other Powers of the world, to navigate and fish with-
out limitation in Behring Sea, then of course Russia cannot be said to

have asserted and exercised a right which is inconsistent with that
recognition.

Now with those observations I pass to the consideration of the mat-
ter a little more closely. In considering these qiiestions I do not forget
the observation ''cutely" made, if I may respectfully say so, by Senator
Morgan, a good many days ago, namely that it is not a question what
rights Russia had in fact, but that it is what rights Russia asserted and
exercised. That is quite true ; but, of course, in considering what riglits

Russia did, in fact, assert and exercise, it is not unimportant to con-
sider, in a very general way, what would have been the effect and the
character of the assertion of any such right, and what was the extent
of the locality, the extent of the area, in which those rights of an exclu-
sive kind were said to have been exercised. Now upon this part of the
case I can be very brief. I will not trouble the Tribunal to refer to the
documents for the moment. It will not be found to be necessary even
to supplement in any way the admirable, graphic, picturesque, intro-

ductory historical sketch which my friend, Mr. Carter, gave the Tri-

bunal in his argument—a very interesting part indeed of his argument.
There were some statements in the course of that narration with

which we do not agree, but there is nothing essential to Description of

the question between us. The Behriug Sea is the north- Behiiugsea.

ern part of the Pacific Ocean; it washes the north-west portion of the
coast of America and changes its name at the sea of Okhotsk. In the
extreme west it washes the north-eastern part of Asia.

It is the sea that connects the broad Pacific Ocean with the Arctic
Ocean by the Behring Straits, some 48 miles in width. From east to
west that sesi—it is before your eyes upon the map—has an extreme
width of 1,2G0 miles. From north to south it extends over 14 degrees of
latitude, exceeding 800 miles; and the area of that sea is stated in the
United States Case (and I have no doubt quite correctly) to amount to
nearly 900,000 square miles. That is the character of the sea. Prior to
1799 it is perfectly true to say that it was one of the vast and partially
unexplored seas of the world. It had begun to be navigated by all

nations, but not to a very large extent. There had been Russian, Amer-
ican, English and French travellers over various parts of the bordering
country. The general descrii>tion of these expeditions is to be found
in the historical outline which is presented in the British Case from
pages 14 to 21.

1 do not stop to read them, because it is not important, but by the
beginning of the 19th century undoubtedly, the regions in this

870 neighbourhood, and the regions of land beyond—in the almost
practically unknown Arctic ocean,—had excited the interest and

the desire for exploration in the adventurous among men : omne ir/notnin

pro magnifico. Eyes were turned on these undiscovered regions. The
country both south and east of Behriug Sea being very sparsely popu-
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lated, and almost entirely by tlie aboriginal population, it had not
assumed any great commercial value as a i)athway of commerce. There
had been no important settlements on the American coast, and the
questions of what right JUissiahad acquired by discovery, or by posses-

sion, were of a largely indeterminate character. That, broadly stated,

was the position of tbings when the Ukase of 1799 was ]3romulgated
by Kussia.

The Fkase of 1799.

Upon this Ukase I must say a word, although again it is not neces-

sary to trouble the Tribunal by referring to any particular document in

relation to it. Legislation by Ukase I take to be the mode which the
Constitution, or the system of Government I had perhaps better say, of

Russia, employs for conveying its soA^ereigu will. That Ukase of 1799
has, I think been a little misstated by my friends on the other side.

Its history is given in the British Case; the Ukase itself is on page 25.

I may dispose of it as far as I am concerned by very general observa-
tions. In truth this Ukase was aimed at consolidating the rival Eussian
interests concerned in the trade in the Eussian possessions upon the
American coast. It was not directed against foreigners—indeed there
were very few foreigners against whom it could be directed at that time.

It shows that it was aimed at consolidating local IJussian interests in

one powerful monopoly; which one powerful monopoly should, bj' its

strength and its own inherent force be able to resist j)ossible competi-
tion, signs of which were beginning to grow up. In that sense undoubt-
edly it was aimed at foreigners, but in that sense only.

Now it begins by a statement of the claim of Eussia by right of dis-

covery; and then it goes on, in clause 1, to say:

We most graciously permit the company to have the use of all hunting grounds
and establishments now existing on the north-eastern

—

that ought to be north western—
coast of America from the above-mentioned 55th degree to Behring Strait and on
the same also on the Aleutian, Kurile, and other islands situated in the north-
eastern ocean.

Clause 2 relates to making new discoveries, which I need not read.

The remaining important clauses are as follows:

3. To use and profit by everything which has been or shall be discovered in those
localities, on the surface and in the bosom of thie earth, without any competition by
others.

5. To extend their navigation to all adjoining nations and hold business inter-

course vpith all surrounding powers under our highest protection to enable them to
prosecute their enterprises with greater force and advantage.

871 6. To employ for navigation, hunting, and all other business, free and unsus-
pected people

—

and so on.

8. For shooting animals, for marine signals, and on all unexpected emergencies on
the mainland of America and on the islands, the Company is permitted to buy for

cash at cost price, from the Government artillery magazine at Irkutsk, yearly so
many ponds of powder

—

and so on.

10. The exclusive right most graciously granted to the company for a period of 20
years, to use and enjoy, in the above described extent of county and islands, all

profits and advantages d(>riA'ed from hunting, trade, iudnstries, and disi^ovei'y of
new lands prohibiting the enjoyment of those profits and advantages not only to

those who would wish to sail to tiiose countries on their own accouut, but to all

former hunters and trappers.
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Now tliis is the chief passage which I desire to read in order to show
»vhat the purport of the article was; it is in the middle of article 10.

And other companies which may have been formed will not be allowed to con-

tinue their bnsiness unless they unite with the present company with their free

consent; but such private companies or traders as have their vessels in those regions

can either sell their property, or, with the company's consent remain, until they

have obtained a cargo

—

and so on. Then further on it says

:

And after that nobody will have any privileges but this one Company, which will

be protected iu the enjoyment of all the advantages mentioned.

That therefore was the creation of a Russian Monopoly Company,
which should have all rights of trade in the territories which Russia

either possessed or was claiming to possess by its right of discovery.

It applied to all other Russian subjects—excluded all other Russian
subjects; but there is not a word about foreigners in it from beginning

to end. But that is not tlie most important part. The Tribunal will

observe that there is not one syllable about the sea in it, and not one
word about exclusive rights of fishing in Behring Sea.

Mr. Justice Harlan.—Sir Charles, will you let me remind you here

that in tlie British Counter-Case it is said that the translation you have
just read is incorrect, and you gave another translation of it which you
say is the correct literal one. I want to ask you, is there any material

dilference.

Sir Charles Russell.—None, sir, I believe.

Lord Hannen.—Oidy in one phrase I think, in which the word
" dominion " is used.

Mr. Justice Harlan.—The differences are indicated in the Counter-
Case by italics. 1 do not know whether there is any proof in the docu-

ments as to which is the correct translation.

Sir Richard Webster.—It arose in this Avay. This transla-

872 tion was simidy taken from Bancroft's History of Alaska. The
original Ukase had never been translated till after the British

Case was deposited, and then it was translated for greater accuracy,

and that more correct translation was printed. As the Attorney Gen-
eral said, there are no substantial differences which require any notice.

Sir Charles Russell.—1 think it will be found that is so. As I

have already observed, it is domestic in its character, and indeed affirms

a strong domestic monopoly which could successfully contend with
other rivals, and in that sense undoubtedly with foreign rivals, if they
appeared; and it relates solely to land. It has no reference to the

question of sea rights, or of interlereiice with sea rights. It is entirely

domestic in its character, and there is no suggestion of a notification to

any foreign Power.
it will be seen, at the bottom of page 28 of the Case, that the view I

am suggesting is the view which prevailed in 1824 in the United States.

Referring to the Ukase of 1799, Mr. Middleton, writing to Mr. John
Quincy Adams, says:

The confusion prevailing in Europe in 1799 permitted Russia (who alone seems to

have kept her attention tix(id upon this interest during that period) to take a decided
step towards the mono|)idy of this trade, by the Ukase of that date, which tres-

passed upon the acknowledged rights of Spain.

That is as regards territory, you will recollect.

But at that moment the Emperor Paul had declared war against that country as

being an ally of France. Tliis Ukase, which is. in its form, an act purely domestic,
i7 as never notitjcd to any foreign State with injunction to respect its provisions.
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Accordiugly, it appears to have becji passed over miol)serve(l hy foreijin powers, and
it rt'iiiaiuod without executiou in so far as it militated against their rights.

That Avas the United States view of it.

The Ukase of 1821.

Now, I pass to the much more important document, the Ukase of

1821, and the Tribunal will observe that, at this period, the question of

seal-fishing, either on Islands or in the open sea, had not assumed any
importance. No doubt, the natives along the coast had been catching
all they could for their clothing and for their sustenance, and no doubt
barter had begun to spring up as early as that period, though it would
be mainly south of the Aleutian Chain, but we have no record of any
existing, to any exteut, north of the Aleutians. Now comes this impor-
tant document, the Ukase of 1821, which is set out in volume I of the
Appendix to the United States Case, at page 16:

Edict of his Imperial Majesty, Antocrat of all the Russias.
The Directing Senate maketh known unto all men. Whereas in an Edict of his

Imperial Majesty, issued to the Directing Senate on the 4th day of September, and
signed by his Imperial Majesty's own hand, it is thus expressed:

'Observing from reports submitted to us that the trade of our subjects on the
873 Aleutian Islands and on the northwest coast of America appertaining into Ivus-

sia, is subjected, because of secret and illicit traffic, to oppression and impedi-
ments; and finding that the principal cause of these difficulties is the want of rules
establishing the boundaries for navigation along these coasts, and the order of
naval communication as well in these places as on the whole of the eastern coast of
Siberia and the Kurile Islands, we have deemed it necessary—

'

and so forth.

Now, before I proceed to read the operative parts of this document,
may I invite the attention of the Tribunal seriously to mj learned friend

Mr. Carter's contention in relation to this Ukase, and the effect of that
Ukase upon the Treaties of 1824 and 1825; because it will save me a
good deal of rei:)etitiou and argument if the Tribunal will bear in mind
that the whole of the discussion in which I am now embarking will be
addressed not merely to showing that the right of fishing was recog-
nized in the Behriug Sea, but also to showing that the phrase "north-
west coast of America" had not the limited meaning in the Treaties
and in the correspondence which my learned friend, Mr. Carter, assigned
to it, but extended to the whole of the coast-line of the possessions
claimed by Russia from Behring Strait down to its most southern
boundary.

In order that the Tribunal may have this point more clearly before it,

let me remind the Tribunal what my friend Mr. Carter's argument was.
The argument was that north of the Aleutian Chain in Behring Sea,

and north of Behring Sea, the rights of Russia never were questioned
at all—that the debatable ground was not reached until you came south
of the Aleutians.
Mr. Carter.—South and east.

Sir Charles Russell.—Oh yes, of course.
Mr. Carter.—Not much south.
Sir Charles Russell.—South and east of the Aleutians; but that

south and east of the Aleutians Russian pretensions were met b}^ certain
more or less undefined claims on the part of Great Britain, and by
.certain more or less undefined claims to territory on the part of the
United States: that all the dispute related to portions of sea and terri-

tory soutli of the Aleutian chain; and that the north west-coast—and
this is the main point—in the sense in which it was used in the Ukase,
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in the sense in which it was used in the Treaties, referred only and
strictly to the lisiire, as ultimately defined in the Treaty of 1825. Now
having stated that correctly as my learned friend's contention, I do not
stop to point out, though I may have to do it later, that my learned
fiiend has given one of four different interpretations which have been
advanced by the United States as to the meaning of that phrase "north-
west coast". It will be convenient for me here to mention what those
four inter]»retatious were. I will not stop to justify this assertion now

;

but I think it will be apparent when I come to read the correspondence.
Mr. Carter.—I referred to the limitation of the words "northwest

coast" as used in the Ukase.
874 Sir Charles Eussell.—Very well; I am obliged to my

learned friend for correcting me; as used in the Ukase, it was
much more.
Mr. Carter.—I did not say that.

Sir Charles Russell.—If it was not confined to the Usierey it

extended beyond it, and, therefore, meant more than the lisiire.

Mr. Caarer.—I only spoke of what my argument was.
Sir Charles Kussell.—I now i^oiut out what these four construc-

tions were. In the despatch to Sir Julian Pauncefote of the 30th of
June, 1890, Mr. Blaine examined the Treaties of 1824 and 1825, and says
it is plain that they both limited the "northwest coast" to the coast
between the 50th and 60th degrees of North latitude.

[Sir Richard Webster then pointed it out on the map.]
On the 17th of December, 1890, he again writes, and discusses the

meaning of "Pacific Ocean" and "the Northwest coast"; and he
observes in that letter that the dispute as to the meaning of "Pacific
Ocean" prominently involves the meaning of "the Northwest coast";
and, in that letter he contends that "the Northwest coast" means the
coast from the 42nd to the 60th degrees of North latitude.

[Sir Richard Webster then pointed it out on the map.]
I observe, in passing, that neither of those contentions has been

thought worth inserting in the United States Case or Counter-Case.
A third construction suggested is that it is identical with the lisiere.

The fourth construction is put forward in the United States Case at

page 26, where they say that the term "Northwest coast" is intended
to designate the coast between Prince William's Sound and the mouth
of the Columbia River.

[Sir Richard Webster then pointed it out on the map^]
Those four meanings have been given by the United States to that

phrase "Northwest coast".

Now, I will ask the attention of the Tribunal to what it really means.
I agree fully with Mr. Blaine that the two phrases "Northwest

coast" and "Pacific Ocean" have a very important bearing indeed on
the question whether Behring Sea was not included in the phrase
"Pacific Ocean". First of all, of course, it is important to see, inas-

much as the Treaties of 1824 and 1825 were the result of the protests,

up to a certain point joint, and after that separate, of the United States
and of Great Britain it is important, of course, to see what was the

assertion, on the part of Russia, of jurisdiction against which these
protests were jointly and severally made. I turn to the Ukase.

It is set out on page 16 of volume I of the Appendix to the United
States Case.

Rules established for the limits of navigation and order of communication along
the coast of Eastern Siberia, the Northwest Coast of America, and the Aleutian,

Kurile and other islands.

B S, PT YTTT 9
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If the Tribnnal will follow this on the map, it will be seen

875 that that describes a circle. It is made still clearer in section

I. "The pursuits of commerce, whaling and fisher^'",—you will

observe that, though my friends say that this Ukase was for the pro-

tection of fur-seals, there is no reference iu it to fur-seals at all; but
there is a reference to other forms of fishing.

The pursuits of commerce, whaling, aurt fishery, and of al) other industry on all

islands, ports and gnlfs including the whole of the northwest coast of America,
beginning from ijehring's Straits to the 51" of northern latitude, also from the

Aleutian Islands to the eastern coast of Siberia, as well as along the Kurile Islands

from Hehring's Straits to the South Cape of the Island of Urup, namely, to the45'^50

northern latitude, is exclusively granted to Russian subjects.

Again, the Tribunal will see that the whole line of that coast is indi-

cated by the geueral description of Russian assertion of dominion. On
the western side of the Behring Sea, and on the coast of Siberia, from
Behring Straits along the coast down to 45°50 of latitude ; on the Ameri-
can side from Behring Straits to 51° of northern latitude, described as

the " northwest coast of America". Now that is uumistakeable.

It is therefore prohibited to all foreign vessels not only to land on the coasts and
islands belonging to Russia as stated above, but also to approach them within less

than a hundred Italian miles. The transgressor's vessel is subject to confiscation

along with the whole cargo.

Now, let me point out, Mr. President, when my learned friends say

the Treaties of 1824 and of 1825 left Behring Sea untouched, and that

Behring Sea was not included in the phrase " Pacific Ocean," that if it

was untouched, so far as Behring Sea is concerned, it must have been a

closed sea, a ntare clausum: because there is no opening into Behring
Sea from the south or from the north that exceeds 200 miles. You will

find, on page 47 of our Counter-Case, the exact width of all the passes

is given, and the greatest pass is that between Attn Island and Copper
Island, which is 190 miles only. If the jurisdiction is extended 100

miles from each of the Islands, the two zones, of course, meet, and the

sea becomes a mare clausum.

I do not think there is a great deal to be said in calling attention to

the details of the Rules issued with this Ukase, but there are two or

three to which I must refer. Section 3 requires to be noticed.

Mr. Justice Harlan.—The Oases of both Governments agree in the

translation of section 1 which you have read; but I observe that in a
letter of Mr. Blaine to Sir Julian Pauncefote, at page 226 of the United
States Appendix, volume I, he gives sections 1 and 2 of the Ukase of

1821; and it differs from the one you have read. I do not know where
he got his translation. There seems to be no reference to it anywhere.

Sir Charles Russell.—Does it materially difler?

Mr. Justice Harlan.—Well, there is some change of phraseology.

Instead of the words "including the whole of the northwest coast of

America", it reads "and in general, all along the north-western coast

of America". The translation you have read contains the words
876 "from the Aleutian Islands to the eastern coast of Siberia",

while Mr. Blaine's translation reads, "on the Aleutian Islands

and along the eastern coast of Siberia."

Sir Charles Russell.—I do not know where he got it from. It

does not seem very important.
Mr. Justice Harlan.—No; I do not know that it is.

Sir Charles Russell.—It would seem to put it rather stronger:

'••And, in geueral, all along the north-western coast of America from
Behring Strait." It is stronger, but not material j but I take the trans-
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lation tliat the United States have put forward themselves. I am
reminded by my learned friend that we have put forward one which
agrees with it.

Mr. Justice Harlan.—Exactly. Both Governments have presented

the same translation in the present case.

Sir Charles Russell.—So I understand.
I was calling attention to section 3, which shows there is no doubt

about what was meant in section 1 ; namely, the power of excluding
every body from the area in sections 1 and 2, because in section 3 an
exception is made.

In favour of vessels carried thither by heavy gales or real want of provisions, and
unable to make any other shore but such as beloui^s to Russia. In tliese cases they
are obliged to produce convincing jiroofs of actual reason for such an exception.

Ships of friendly governments merely on discovericB are likewise exempt from the
foregoing rule.

Then section 14, on page 18

:

It is likewise interdicted to foreign ships to carry on any traffic or barter with the
natives of the islands, and of the northwest coast of America, in the whole extent
hereabove mentioned. A ship convicted of this trade shall be confiscated.

Then, section 25 I do not know that that is very important to trouble
you with; but it is:

In case a ship of the Russian Imperial Navy, or one belonging to the Russiail
American Company, meet a foreign vessel on the above-stated coasts, in harbours, or
roads, witiiin the before-mentioned limits, and the Commander find grounds by the
present regulation that the ship be liable to seizure, he is to act as follows

—

And then there are indications as to how he is to act. Then I pass
over several pages, and in section 60 more or less elaborate provisions
are made for dealing with the proceeds of confiscated propert3',vessels

and cargo, as to which four-fiftlis are to go, after certain deductions, to

the American Company. The President will recollect that the Ameri-
can Company was not an American Company with American citizens

in it; it was so called from its trading partly in America; and so far

from being an American Company, the papers state, and I think it is

correct, tliat a number of distinguished jiersons in Russian political

life, including members of the Royal Family, were interested in that
Company.

Tliere can be no question, Mr. President, between us as to what
877 that Ukase means. It means an assertion of exclusive territorial

dominion in the territory mentioned to the extent mentioned and
in the seas mentioned, so as to prohibit navigation within 100 miles
from the coast. That is a very different thing from the charter of 1799,
which was not communicated to any foreign Power. This Ukase was

—

Mr. Justice Harlan.—You say " to the extent mentioned." Do you
mean over the whole of Behring Sea, or for 100 miles'?

Sir Charles Russell.—So far as territorial jurisdiction is con-
cerned, 100 miles from the land and the islands, of course. But as I

have pointed out this would have closed tbe entrance to Behring Sea.
The Charter of 1821 you will find on page 24. It is not necessary that
I should trouble you with it beyond reading sections 1 and 2. The
Ukase was an act of imperial legislation. The Charter is the act by
which, upon the basis and under the protection of that imperial legisla-

tion, the rights are given to the chartered Company.

The Company established for carrying on industries and trade on the mainland
of north-west America, on the Aleutian, and on the Kurile Islands, remains as here-
tofore under the highest protection of His Imperial Majesty.
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It eujoys the privilege of hunting and fishing to the exclusion of all other Rnssian

and foreign suhjet-ts throughout the territories long since in the possession of Rus-

sian, on the coasts of north-west America, begiuniug at the northern point of the

island of Vancouver in latitude 51° north, and extending to Behring Strait and
beyond, as well as on all islands adjoining this coast and all those situated between
this coast and the eastern shore of Siberia, as well as on the Kurile Islands, where
the Company has engaged in hunting down to the south cape of the Island Urupa,
in latitude 45° 50'.

Sir Richard Webster.—The translations there do not quite agree,

but it is sufficiently accurate in the United States Case.

Sir Charles Russell.—Now, still endeavouring not to distract the

attention of the Tribunal by references to too many books, I would ask

you to turn to page 132 in this same volume. How far have we got

in the argument? We have got clearly to the point of
Nature of the

g, distiuct asscrtiou of territorial dominion of a very
TjkMe of 182L ^ extcudcd kind by Russia, and of territorial jurisdiction of

an exclusive character, extending 100 miles from land and
from the islands; which is of course a claim to exclude all persons from
that extended area.

The President.—You seem to construe the last clause of the Ukase
of 1821 as implying an extension by Russia of the territorial limit.

Sir Charles Russell.—Yes and so it was.

The President.—Not of particular jurisdiction, but as an extension

of general territorial right of Russia.

Sir Charles Russell.—Certainly there is a distinct prohibition of

any vessel going inside that line, with the penalty of being confiscated

if it does go within : with the only exception in favour of a vessel blown
within by accident or stress of weather. It is a claim to exclude all

persons from coming within that limit. It is an extension to 100 miles

of the now universally accepted 3 miles limit.

Lord Hannen.—I understood you to say you thought the effect

878 of it would be to prevent any vessel going into Behring Sea at

all because they would infringe the 100 miles.

Sir Charles Russell.—Yes I did. There is the permission given,

which does not detract from the assertion of territorial dominion, to a
ship on a voyage of discovery.

The President.—Yes and with passports.

Sir Charles Russell.—And a further exception if a ship is blown
in by stress of weather. Now that is a serious and grave assertion of

rights of sovereignty of Russia; and if after having been notified to

foreign Powers, including Great Britain and the United States, they
had acquiesced in it, and had made no objection to it, then possibly a
case of estoppel or acquiescence by them might have been made out.

Senator Morgan.—Then, if I understand you, there seems to be no
controversy between the parties here as to the fact that Russia asserted

exclusive jurisdiction in Behring Sea.

Sir Charles Russell.—Undoubtedly, and then withdrew it.

Senator Morgan.—There is a question then as to the withdrawal?
Sir Charles Russell.—Certainly : our position is that they asserted

it on paper, never exercised it, and then withdrew it. Mr. Senator
Morgan asked me whether he was to take it that both United States

and Great Britain agreed that Russia asserted this territorial dominion
in Behring Sea. I said, yesj I understood the other side also agreed
in that.

Mr. Carter.—No.
Sir Charles Russell.—I thought it was so.
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Mr. Carter.—What may be the effect of the Ukase is one thing, but

what Knssia.intended by it is another. She did not intend in our view-

to assert exclusive jurisdiction; that is disavowed.

Sir Charles Russell.—At all events, I may repeat the remark

which I just made—that Russia did assert territorial sovereignty, but

that she asserted it only on paper; that she never exercised it; and,

that, by the Treaty, she disclaimed it. That is the answer which I

make to Senator Morgan. I may point out now that whereas we state

the greatest distance between the islands at 190 miles, my friends put

the distance at 205 miles.

Lord Hannen.—Is that tbe difference between the Pribilof Islands

and the Aleutian Chain?
Sir Charles Russell,—No.
Lord Hannen. I thought it was.

Sir Charles Russell.—It is between "Attn Island," and the "Com-
mander Islands". At the same time I may point out that that does

not make any difference, because they say at the beginning of their

Case, that unless otherwise stated all measurements are given in

English statute miles. The English statute mile is 1,700 yards; but

the Italian mile of the Ukase is the same as a geographical mile, which

"is about 2,000 yards; so that practically there is no importance in the

difference of measurements.
879 Lord Hannen.—At page 16 the United States Case speaks of

the Pribilof Islands. It says

:

It is of volcanic origin and far removed from other land, the nearest adjacent

points being Unalaska Island, at a distance of two hundred and fourteen miles to

the southward.

That is the distance of the Pribilof Island group.

Sir Charles Russell.—That is quite right my Lord ; that is another

passage.
Lord Hannen.—It would be a curious coincidence if that should be

stated to be 214 miles in both of the cases.

Sir Charles Russell.—The other is 205.

Lord Hannen.—Yes, I beg your pardon.
Sir Charles Russell.—The distance from Attn to the Commander

Islands is stated to be 205 statute miles.

Lord Hannen.—As a matter of fact, I took some steps to ascertain

the exact distance and I believe it is 175 miles from Attn Island to the

Commader Islands.

Sir Richard Webster.—We put it at 195 miles, and they say it is

205. It is not a matter of any importance.

[Sir Richard Webster indicated the position on the map.]

Sir Charles Russell.—I have said, here is a broad and bold asser-

tion of sovereignty by Russia. If Great Britain and the United States

had acquiesced in that assertion, then there might have been possible

grounds for putting forward a claim grounded upon acquiescence, or, as

lawyers would call it, upon estoppel against the acquiescing or consent-

ing Powers. How did they act? First of all, how did the United States

Government act? I have referred you to page 132 of the Protest of

correspondence, in Appendix to the United States Case, united states.

Volume I and on that page is to be found Mr. Quiucy Adams's letter

of the 25th of February, 1822, in which he says

:

I am directed hj the President of the United States to inform you that he has seen

with surprise in this edict the assertion of a territorial claim on the part of Russia,

extending to the Blst degree of north latitude on this continent, and a regulation
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interclictinj;: to all commercial vessels other than Russian, ujion the penalty of seiznre

and confiscation tho approach upon the high seas withiQ 100 Italian jniles of the
shores to which that claim is made to apply.

There is nothing more in that letter which I need read, except at the
top of page 133, where you will find this sentence:

To exclude the vessels of our citizens from the shore beyond the ordinary distance
to which the territorial jurisdiction extends has excited sitill greater surprise. This
ordinance alfects so deeply the rights of the United States.

—

And so on. Now M. de Poletica does not shrink from the assertion

of what his case is, and at page 133 of volume I of the Appendix to the
Case of the United States is his letter in which he says boldly.

I shall be more succinct, Sir, in the exposition of the motives which determined
the Imperial Government to prohibit foreign vessels from approaching the north
west coast of America

—

880 You will observe the use of this phrase:

belonging to Russia within the distance of at least 100 Italian miles. This meas-
ure, however severe it may at first appear, is after all but a measure of prevention.
It is exclusively directed against the culpable enterprises of foreign adventurers
who, not content with exercising, upon the coasts above mentioned, an illicit trade,

very prejudicial to the rights reserved entirely to the Russian-American Company,
take upon them besides to furnish arms and ammunition to the natives in the Rus-
sian possessions in America, exciting them likewise in every manner to resist and
revolt against the authorities there established.

I pause for one moment. You will observe that he speaks there of
" the exposition of the motives " which have prompted this. I want to

point out that my learned friend, in treating of what was the effect of
this legislation of Russia, has confounded motive with effect. It may
well be that my friend is quite right in saying that the motive which
the Eussian Government had was to protect this trade and commerce,
and these interests, on the coasts. That might have been its motive;
but its legislation took the form of an assertion of territorial sov-

ereignty to the extent which I have mentioned. Then M. de Poletica
goes on to say:

The American Government doubtless recollects that the irregular conduct of
these adventurers, the majority of whom was composed of American citizens, has
been the object of the most pressing remonstrances on the part of Russia to tiie Fed-
eral Government from the time that diplomatic missions were organized between the
two countries.

Then a little lower down he says

:

Pacific means not having brought any alleviation to the just grievances of the
R issian American Company against foreign navigators in the waters which environ
their establishments on the north-west coast of Ajiierica, the Imperial Government
saw itself under the necessity of having recourse to the means of coercion, and of
measuring the rigour according to the inveterate character of the evil to which it

wished to put a stop.

He then procc eds

:

I ought in the last place to request you to consider. Sir, that the Russian posses-
sions in the Pacific Ocean extend on tlie North-west coast of America from Behring
Sea to the 5l8t degree of north latitude, and on the opposite side of Asia, and the
islands adjacent, from the same strait to the 45th degree.

The Tribunal will remember that in the Dkase of 1799 the claim was
only made to the 55th degree.
Then M. de Poletica proceeds:

The extent of sea of which those possessions form the limits, comprehends all the
conditions which are ordinarily attached to shut seas (mers ferm^es) and the Russian
Government might consequently judge itself authorized to exercise upon this sea
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the right of sovereignty, aud especially that of entirely interdicting the entrance of
foreigners. But it preferred only asserting its essential rights, without taking any
advantage of localities.

That is he says in effect:—This is a shut sea: We are entitled to
treat it as a shut sea: We are entitled to treat the whole expanse of

Behriug Sea as a territory in the sense of excluding from that
881 every person whom we choose not to admit; but we limit our

practical assertion to 100 Italian miles from the coast ".

Now how is this met?
Mr. Justice Harlan.—Does he mean to apply the phrase "shut seas"

only to Behring Sea?
Sir Charles Russell.—I do not affirm that he does.

Mr. Justice Harlan.—I thought you said Behring Sea just now.
That was the reason I asked you.

Sir Charles Russell.—I think he extends it even more widely than
to Behring Sea. That makes my position, of course a stronger one. I

think you are right, Sir.

How does Mr. Adams meet this? I turn to page 134, at the third
paragraph, after stating the nature of the pretension he says:

This pretension is to be considered not only with reference to the question of terri-

torial right, but also to that prohibition to the vessels of other nations, including
those of the United States, to approach within 100 Italian miles of the coasts. From
the period of the existence of the United States as an independent nation, their ves-
sels have freely navigated those seas, and the right to navigate them is a part of that
indep( udence.
With regard to the suggestion that the Russian Government might have justified

the exercise of sovereignty over the Pacific Ocean as a close sea, because it claims
territory botli on its American and Asiatic shores, it may suffice to say that the
distance from shore to shore oif this sea, in latitude 51^^ north, is not less than 90° of
longitude, or 4,000 miles.

There, no doubt, Mr. Adams was speaking of a wider expanse of the
ocean.

As little can the United States accede to the justice of the reason assigned for the
prohibition above mentioned. The right of the citizens of the United States to hold
commerce with the aboriginal natives of the northwest coast of America

—

I beg attention to this adoption of this phrase*" northwest coast".
We have seen how the phrase was used byM. de Poletica. Mr. Adams

is adopting it, and he says:

The right of the citizens of the United States to hold commerce with the aboriginal
natives of the Northwest Coast of America without the territorial jurisdiction of
other nations

—

That means outside the territorial jurisdiction

—

even in arms and munitions of war, is as clear and indisputable as that of navigating
the sens, etc.

That right has never been exercised in a spirit unfriendly to Russia, etc.

On the next page, M. de Poletica replies

:

In the same manner the great extent of the Pacific Ocean at the fifty-first degree of
latitude can not invalidate the right which Russia may have of considering that part
of the ocean as close. But as the Imperial Government has not thought fit to take
advantage of that right, all further discussion on this subject would be idle.

Then I do not think I need trouble you with that. But after that
comes a very important communication from Mr. jMiddleton,who

882 was the Minister of the United States at St. Petersburgh, to Mr.
Adams, Secretary of State at Wasliington: and it will be seen

that once this bold assertion on the part of Russia was met face to face,

the operation—if I may use it in relation to a great Power of whom I
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desire to speak witli all possible respect—the operation known as
" climbing down " began, as you will see, from this very letter. He says
on page 130:

To Mr. Speranslcy, Governor General of Siberia, who had been one of the committee
originating this measure. I stated my objections at length. He informed me that the
first intention had been (aa Mr. Poletica afterwards wrote you) to declare the northern
portion of the Pacific Ocean as mare clauaum—

I ask my friends, can there be any doubt what the " northern portion
of the Pacific Ocean" there meant, can there be any doubt that it

included Behring Sea?

—

but that idea being abandoned, probably on account of its extravagance, they deter-
mined to adopt the more moderate measure of establishing limits to the maritime
jurisdiction on their coasts, such as should secure to the Russian American Fur Com-
pany the monopoly of the very lucrative traffic they carry on. In order to do this

they sought a precedent, and found the distance of 30 leagues, named in treaty of
Utrecht, and which may be calculated at about 100 Italian miles, sufficient for all

purposes.

I need not say that what was once done by Treaty is no justification

for what has been done without Treaty.

I replied ironically that a still better precedent might have been pointed out to
them in the papal bull, of 1493, which established as a line of demarcation betAveen
the ^Spaniards and Portuguese a meridian to be drawn at the distance of 100 miles
west of the Azores, and that the expression " Italian miles" used in the ukase very
naturally might lead to the conclusion that this was actually the precedent looked
to. He took my remarks in good part, and I am disposed to think that this conver-
sation led him to make reflections which did not tend to confirm his first impres-
sions, for I found him afterwards at difi"erent times speaking confidentially upon the
subjt'ct.

For some time past I began to perceive that the provisions of the iikase would not
be persisted in. It appears to have been signed by the Emperor without sufficient

examination, and may be fairly considered to have been surreptitiously obtained.
There can be little doubt, therefore, that with a little patience and management it

will be molded into a less objectionable shape. But in this, as in other matters, the
7'€vocare gradum is most difficult. Since the receipt of your dispatch No. 12, I have
had several conferences with the secretaries of state, and we have discussed fully and
freely the state of the question as left by Mr. Poletica with your letter unanswered in

his pocket
I informed him that I intended to ask a formal interview with Coimt Nesselrode

before his departure, for the purpose of taking up this subject and urging some
decision upon it, as I never had been able to ascertain officially whether the offensive

provisions of the ukase would be revoked. I felt the more anxious, too, because I

had learned that a Russian Frigate was shortly to sail for the N. W. Coast. I informed
him further that I had prepared a note vtrhale to leave with Count Nesselrode, which
I begged to be permitted to read to him (Count Capodistrias), as I was well assured
of his anxious desire that all things should go on smoothly between us. (See paper
No. 1.)

After hearing this paper with attention he said to me: "Puisque vous me faites

I'honneur de me consulter, je vous dirai franchement mon avis. Si vous voulez que
la chose s'arrange, ne donnez point votre note—L'Empereur a d€yX eu le bon

883 esprit de voir que cette affaire ne devrait pas etre poussee plus loin. Nous
sommes disposes a ne pas y donner de suite. Les orcires pour nos vaisseaux

de guerre seront born^s h enipecher la coutrebande dans les limites reconnues par les

autres puissances, en prenant nos ^tablisseinents actuels pour base de ces operations.

De cette manit^re, il n'y aura pas de complicatiou pour entraver la n^gociation (jue

pourra entamer M. le Baron de Tuyll dfes son arriv6e a Washington. Si vous dites

que vous faites protestation, vous ferez du tort il la n6gociation; il ne faut pas non
plus faire I'insinuation que nous ayous avanc6 une injuste pretention, mome en nous
complimentant sur notre politique pas86e; il ne faut pas nous sommer de revoqner
des ordres donnas ; nous ne r^voquons pas ; nous ne retractons pas. Mais dans le fait

il n'y a pas d'ordres donnas qui autoriscnt ce que vous craignez".

Therefore, even at that stage, in 1822, the year after the Ukase was
promulgated, and when the matter is being discussed between politi-

cians, we find the Emperor's representatives saying that the jurisdic-

tion will not be exercised.
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Then the letter goes on

:

At that conference I talked over the matter with the two secretaries of state, and
brought fully to their view the substance of the instructions upon the ukase of 4th

September fast, insisting upon the necessity of this Government suspending the

execution of those regulations, which violate the general right of navigating within

the common jurisdiction of all nations, and declaring that the territorial pretension

advanced by Russia must be considered as entirely inadmissible by the United

States.

—

Theu follows the note verhale, which I need not trouble you with,

because the effect of it has already been disclosed in that discussion.

We may now proceed further. On page 141 is an important despatch

from Mr. Adams to Mr. Middleton of the 22nd of July, 1823?

Washington, July 22, 1823.

Sik: I have the honor of inclosing herewith copies of a note from Baron de Tuyll,

the Russian minister, recently arrived, proposing, on the part of His Majesty the

Emperor of Russia, that a power should be transmitted to you to enter upon a nego-

tiation with the ministers of his Government concerning the differences which have
arisen from the Imperial ukase of 4th (16th) September, 1821, relative to the north-

west coast of America, and of the answer from this Department acceding to this

proposal. A full power is accordingly inclosed, and you will consider this letter as

communicating to you the President's instructions for the conduct of the negociatiou.

From the tenor of the ukase, the pretentions of the Imperial Government extend

to an exclusive territorial jurisdiction from the forty-fifth degree of north latitude,

on the Asiatic coast, to the latitude of filty-one north on the western coast of the

American continent

You see that is describing the circle I have mentioned

—

and they assume the right of interdicting the navigation and the fishery of all other

nations to the extent of 100 miles from the whole of that coast.

The United States can admit no part of these claims.

I pause simply to put one question. Can any document be referred

to in which the United States ever receded from that position? There
is the distinct statement of the Secretary of State to the Minister at

St. Petersburgh

—

884 The United States can admit no part of these claims.

Their right of navigation and of fishing is perfect, and has been in constant

exercise from the earliest times, after the peace of 1783, throughout the whole extent

of the Southern Ocean, subject only to the ordinary exceptions and exclusions of the
territorial jurisdictions, which, so far as iiussian rights are confined to certain islands

north of the fifty-fifth degree of latitude, and have no existence on the continent of
America.
The correspondence between Mr. Poletica and this Department contained no dis-

cussion of the principles or of the facts upon which he attempted the justification of

the Imperial ukase. This was pnrjiosely avoided on our part, under the expectation
that the Imperial Government could not fail, upon a review of the measure, to revoke
it altogether. It did, however, excite much public animadversion in this country,

as the ukase itself had already done in England. I inclose herewith the North Amer-
ican Review for October, 1822, No. 37, which contains an article (p. 370) written by a
person fully master of the subject; and for the view of it taken in England I refer

you to the fifty-second number of the Quarterly Review, the article upcm Lieutenant
Kotzebne's voyages. From the article in the North American Review it will be seen
that the rights of discovery, of occupancy, and of uncontested possession, alleged by
Mr. Poletica, are all without foundation in fact.

I have next to call your attention to page 142, on which will be found
an able argument by Mr. Adams directed mainly to the question of the

territorial limits claimed as regards the Southern boundary, etc.

Next follows a justification of the traffic that was carried on by United
States citizens: a defence of that traffic as not being clandestine, etc.

Then, on page 143, the last paragraph but two, after referring to
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the statement that the traffic was unlaw ful and irregular, Mr. Adams
continues:

It is necessary now to say that this impression was erroneous; that the traffic of

the citizens of the United States with the natives of the north west coast was neither

clandestine, nor unlawful, nor irregular; that it had been enjoyed many years before

the Russian American Company existed, and that it interfered with no lawful right

or claim of Russia.
This trade has been shared also by the English, French, and Portuguese. In the

prosecution of it the English settlemt-nt of Js^ootka Souud was made, which occasioned
the dili'erences between Great Britain and Spain.

—

Of course it is quite right to say that that trade was mainly a trade

to the south of the Aleutian Chain, and in that great bight south of the
Aleutian Chain.
Then he proceeds, at the top of page 144, to justify the claim of the

United States from the 42nd to the 49th parallel of latitude on the
Pacific Ocean. I do not think it is important that I should trouble you
with that. But enclosed in that letter was a suggestion for an agree-

ment that would meet the difficulty

:

Article I,

In order to strengthen the bonds of frienflship and to preserve in future a perfect

harmony and good understanding between the contracting parties it is agreeil tliat

tlieir respective citizens and subjects shall not be disturbed or molested, eitber in

navigating or iu carrying ou their fisberies in the Pacific Ocean or in the South Seas,

or in landing ou the coast of those seas, in places not already occupied, for the i)ur-

pose of carrying on their commerce with the natives of the country; subject, never-
theless to tlie restrictions and provisions specified in the two following articles.

885 Art. II.

To the end that the navigation and lishery of the citizens and subjects of the con-
tracting parties, respectively, in the Pacific Ocean or in the South Seas, may not be
made a pretext for illicit trade with tiieir respective settlements, it is agreed that

the citizens of the United States sliall not land on any part of the coast actually

occupied by Russian settlements, unless by permission of the governor or com-
mander thereof, and that Russian subjects sliall, in like manner, be interdicted from
lauding without permission at any settlement of the United States on the said

northwest coast.

Art. III.

It is agreed that no settlement shall be made hereafter on the northwest coast of

America by citizens of the United States or under their authority, north, nor by
Russian subjects, or under the authority of Russia, south of the lifty-iifth degree of

north latitude.

Is it not absurd—I am not putting it too strongly—to suggest even
that the Behriug Sea was excluded from that: that when we speak of

the ''Northwest Coa-t", which has been again and again referred to,

wliich is used in the original Ukase, which is used in the Charter,

which is used in the correspondence without limitation, to say that that

northwest coast, forsooth, is a bit of the coast south of the Aleutian
Chain, and stops there? Of course one may take too sanguine a view
of these matters, but I do submit that that narrower contention is

absurd, and quite inconsistent with the tenor of these documents and
this correspondence.
Mr. Justice Harlan.—Sir Charles, what effect on that view would

the words near the top of page 144 have, in the letter which enclosed

the memorandum, which are: "The right of the United States from
the forty-second to the forty ninth parallel of latitude on the Pacific
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Ocean we consider as unquestionable"? Was not that strip of lanr? in

the mind of Mr. Adams ?

Sir Charles Kussell.—I do not myself see, Sir, that in this con-

nection it would have any effect at all.

Sir Kichard Webster.—The area from latitude 42° to 49°, is that

enclosed piece (indicating it on the map).
Mr. Justice Harlan.—He was contending that the United States

had the right unquestionably to go to 49 *?

Sir Charles Kussell.—Yes.
Mr. Justice Harlan.—When he submitted along with that letter

this draft of a Treaty; the question I was directing the attention of

counsel to was whether, when speaking of the Northwest Coast of

America, he is not relerring to the part which the United States

claimed.
Sir Charles Russell.—No Sir. Why should he be referring to

that "? He is stating, so far as that part is concerned, what is the terri-

torial limit of the coast claimed by the United States. So far as the

United States were concerned, as between them and Great Britain, the

northern boundary of their possessions on that northwest coast

886 had not been fixed. You, of course, Sir, are aware of that. It

was a matter in dispute how far, in succession to the rights of

Spain, the American title went along that northwest coast. That was
a bit of the northwest coast, I admit. All that coast right up to the

Behriug Straits is a part of the northwest coast of the continent of

America; but there is no limitation; and that meaning I think is made
clear by the Article 2. It is in effect saying, "So far as there are Kus-

sian possessions, the Americans shall not land where there are estab-

lishments; and so far as there are American possessions on that north-

west coast, Russians shall not laud where there are American establish-

ments." That is what the effect of it is, evidently.

Mr. Justice Harlan.—Do you remember what the evidence says—

I

have forgotten—upon the question as to what country had possessions

on the eastern shore of Behring Sea at that time and in what is now
Alaska "?

Sir Charles Russell.—Undoubtedly, only some Russian settle-

ments.
Lord Hannen.—Only one Russian settlement, where there were three

men and four women, or something of that kind.

Sir Charles Russell.—Yes.
Mr. Justice Harlan.—There were no settlements, then, practically,

by any country on that shore.

Sir Charles Russell.—No.
Senator Morgan.—How many settlements on the Siberian coast were

there at that time ?

Sir Charles Russell.—We have no evidence, of course, as to that.

Siberia, as 1 pointed out the other day, stood in a different position to

Russia from Alaska. Siberia was part of the realm of Russia. The
persons who were there were Russians. There may have been an
aboriginal population there, so far as I know. 1 do not know. So far

as Alaska was concerned, it was treated as a colony of Russia.
The Tribunal here adjourned for a short while.

Sir Charles Russell.—In reference to the question of Russian
settlements north of the Aleutians, I would refer the Tribunal to page
42 of vol. I of the A p])endix to the British Case. I do not think it is

necessary to trouble the Tribunal now to do more than take a note of it.

I simi)ly make this observation. It will be there found that the only
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Eussian settlement north of the Aleutian chain was at a place called

Nushagak. The population was not considerable. There were three

Eussian males and two Eussian females, Nushagak is in Biistol Bay,
which is an indentation in the coast line north of the Aleutian penin-

sula. That is where the only settlement was.

The United States Treaty of 1824.

I now proceed with the correspondence, which is rapidly drawing to

aclose. I pointed out the suggestion made by Mr. Quincy Adams
887 in that important despatch of the 22nd July 1823, and I may pass

over the intervening correspondence and come to the question of

the Treaty itself. The Treaty itself, Mr. President, will be found on
page 35 of the same Volume with which I have been dealing. I do not
stop to do more than to recall the broad assertion of sovereign jurisdic-

tion made by Eussia in the Ukase of 1821, and in the Charter of 1821,
and now side by side with that we have the Treaty:

It is agreed that in any part of the great Ocean commonly called the Pacific Ocean
or South Sea, the respective citizens or subjects of the high contracting powers
shall be neither disturbed nor restrained, either in navigation or in fishing or in the
power of resorting to the coasts upon points which may not already have been occu-
pied for the purpose of trading with the natives, saving always the restrictions and
conditions determined by the following articles.

I do no more than ask this question. Is it possible, in view of the
assertions made by Eussia, in view of the statements of Mr. Quincy
Adams that no part of that claim can be admitted by the United States,

in view of the fact that from that position the United States never
departed, to contend that from this Treaty is to be excluded the whole of

Behring Sea and the coasts of the territory abutting upi»n Behring
Sea? We submit with all deference that that is an impossible and
absurd contention.

Article II. With a view of preventing the rights of navigation and of fishing
exercised upon the Great Ocean by the citizens and. subjects of the high contracting
Powers from becoming the pretext for an illicit trade, it is agreed that the citizens

of the United States shall not resort to any point where there is a Russian estab-
lishment, without the permission of the governor or commander; and tliat, recipro-
cally, the subjects of Russia shall not resort without permission, to any establishment
of tlie United States upon the Northwest coast.
Akticle III. It is moreover agreed that, hereafter, there shall not be formed by

the citizens of the United States, or under the authority of the said States, any
establishment upon the northwest coast of America, nor in any of the islands adja-
cent, to the north of 54 degrees and 40 minutes of north latitude; and that in the
same manner there shall be none formed by Russian subjects, or under the authority
of Russia south of the same parallel.

Can it be suggested that that was restricted; and that when the
phrase "Northwest coast" is mentioned there, it did not mean that no
establishment along any part of that northwest coast should be made
north of 54° 40': and, in the same way as regards American territory,

none should be made by Eussian subjects south of that point?
Then comes Article IV:

It is, nevertheless, understood that during a term of ten years, counting from the
signature of the present Convention, the ships of both Powers, or which belong to

their citizens or subjects respectively, may reciprocally frequent, without any hin-
drance whatever, the interior seas

—

we are dealing here with territorial waters, entrance to which is limited

to the ten years

—

gulfs, harbours, and creeks, upon the coast mentioned in the preceding article, for

the purpose of fishing and trading with the natives of the country.
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888 What is the ground for restricting that to a portion only of

this north-west coast

?

Article 111 hasdealt with the formation of establishments, and has
said that one Power shall not form a fresh establishment north of a
particular point in Kussian territory, and that the other Power shall

not form a iresh establishment south of a particular point on the

United States territory. And then Article IV, passing away from the

subject of establishments, deals with the qnestion of fishing and trad-

ing with the natives of the country, and provides that there shall be a
reciprocal right: to the citizens of the United. States along the whole
coast which belongs to Kussia, and reciprocally there shall be the right

of the Eussian i)eople along the whole coast which belongs to the

United States.

The President.—Is there evidence that the United States took
advantage of this article to trade with the natives of the coast!

Sir Charles Kussell.—Yes.
The President.—Inside Behring Sea?
Sir Charles Kussell.—No, ai)parently at that time there was no

inducement to go inside Behring Sea.

Senator Morgan.—I suppose the fur-seals were in there then, were
they not?

Sir Charles Russell.—Yes, fur-seals were in Behring Sea, I pre-

sume, from time immemorial. 1 do not know, but they probably were,

so far as we know. Uj) to this time the fur seals had not assumed any
position of importance, either as regards Russian enterprise or the enter-

prise of any other people.

General Foster.—They had taken over 3,000,000 of skins.

Sir Charles Russell.—I will deal with that in a moment. The
observation is a little irregular, and I must ask you to restrain your
imi)atience. Mr. Foster has made an interjection. Sir, which it is per-

haps irregular to notice, in which he says that there were a large num-
ber of skins got. I do not know the evidence he refers to, but 1 have
no difficulty in saying that, as regards the fur-seals on the Pribilof

Islands, they had not assumed any importance as regards the supply
of skins. The islands were discovered in 1786, I think, and in Japan
and on the Commander Islands we know there was trading, but I do
not recollect that there was any such extent of dealing with fur-seals

on the Pribilof Islands. I will not refer to the interruption further,

but if my learned friend will give me the reference, I will deal with it

at a later stage. As a matter of fact, it stands thus. There were no
settlements at the time of this Treaty north of the Aleutians, except
the one I have mentioned at Nushagak. Obviously, therefore there

would be very little interest—motive of interest is perhaps the best way
of putting it—to go trading in the Behring Sea; but the point is not,

with very great deference, whether the United States used the power

—

they did at a later period use it for whaling and to a considerable
extent in Behring Sea after this; the question of the President was

addressed only to dealings with natives.

889 The President.—Yes, under Article IV.
Sir Charles Russell.—Yes: there was, in fact, as I have

said, only one settlement, and there would be comparatively little interest

or motive to attemi)t such trading at that time; but as regards the free

navigation of Behring Sea for thepurj)oses of whaling, which was then
considered a profltalile industry, the United States did undoubtedly
pursue that industry in the Behring Sea.
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The diflfieulty tliat mj^ learned friends have to meet is this. Article

III specifies the northwest coast of America to the north of 54° 40',

which is the southern limit of liussian possessions, and extends with-

out any limitation wliatever to the north; and when Article IV is

framed it refers to the coast mentioned in the preceding Article with-

out any limitation. Therefore in the later article (to the limit and
extent of the northwest coast in the preceding article) it obviously

extends to the whole of the north-west coast right up to the Behring
Straits. I think that is all 1 have to say upon the subject of the
Treaty : except to read, from page 30, Volume I of the Ai)pendix to

the British Counter-Case*, a passage in a communication made by Count
Nesselrode in a letter dated the 11th of April, 1824, only six days after

the date of the Treaty. It is a considerable communication, and I may
tell the Tribunal that this was written apparently with the object of

allaying the apprehensions and toning down the objections of the Com-
mercial Company, as to the view that they should take of the effect of

this Treaty of 1824 upon their interests. The revised translation is in

the right hand column.

In Article III—that is of this Treaty—the United States recognize the sovereign
power of Kussia over the western coast of America, from the Pohir Seas to Sf^ 40' of
north latitude ; while we on our part promise not to found Settlements below this par-

allel, as a matter of course only in those places, and without extending this provision

to the Colony of Ross, far distant to the south.

Then at the bottom of the page:

In Article IV we allow the American States, though for no longer than ten years,

to trade and fish in places within our dominions.

There it is stated without any qualification whatever ; and this is writ-

ten, as I say, six days after the Treaty; it extends without any qualifica-

tion the whole way up; and the importance of Article IV is that it

gives a temporary advantage to the United States—that is to say, it

gives to United States subjects rights of access to interior seas, to gulfs,

to harbours, and to creeks, all of which, or the greater part of. which,
would be in strictly territorial waters; and, therefore, to which, upon the

general rule of international law, the United States would not have
any right of access at all.

The President.—AVas this diplomatically communicated to other
Powers'? Did it come from the United States Minister, or where is it

taken from'?

Sir Charles Russell.—The explanation is given on page 28. It is

a letter from Count Nesselrode to Nicholas Semenovitch, and I

890 gather from the communication that this gentleman was inter-

ested in the American Commercial Company, and that it was
written with a view of allaying the apprehension of, or justifying the

Treaty to, that gentlemen: that is the object of it.

The President.—You are not aware how the British Government
came into possession of that document.

Sir Charles Kussell.—Not at the moment.
The President.—It is not of much importance, but I should to

know if it had any international value.

Sir Kiohard Webster.—I think it is one of the documents which
came to light when the annexation to the United States took place.

This is the correct translation by the United States of that document.
The President.—The purport of my question was, whether the

United States were officially apprised of the existence of this document
and of this interpretation. That is the point of my question.
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Sir Charles Russell.—1 am not able to say that tbey bad it

officially.

The President.—At all eveuts they had the documeut in their

hands.
Sir Charles Russell.—Yes, they had thedocument in their hands.

Senator Morgan.—Those documents came over to the United States,

I take it, to be deposited among the archives with reference to the

Alaskan rejiions.

Sir Charles Russell.—I should judge the case to be this: that

when the cession of 18G7 was effected all the documents that related to

the Alaskan territory were handed over as being necessary for the

archives; and I should say that that was the probable explanation.

The Pkesiden'J'.—Yes.

Sir Charles Russell.—Now let me make one other comment before

I pass from this Treaty.

The Tribunal will observe that neither in the Ukase, nor in the

Charter under the Ukase, is any special reference made to any i)artic-

ular kind of fishing beyond the statement as to whaling, which word is

used in Section 1 of the Ukase: "pursuits of commerce, whaling and fish-

ery and of all other industry in all islands", and so forth. There is no

indication therefore of any special kind of fisliing.

Theie is nothing for instance about sea otters or fur-seals, nor any
other kind of animal or any special kind of fish. The only one is whal-

ing, which I presume was a matter of more or less importance. And
therefore, when in Article 1 of the Treaty it is said in express terms

that the subjects of neither Contracting Party shall be disturbed or

restrained in navigation or in fishing or in resorting to the coast, and
so on, I need not say that that is a recognition of the mutual rigiits

as to fishing, without any limitation of any kind or character either as

to the mode of fishing or the objects to which that fishing is addressed.

It is absolute and unqualified.

Now one other word: A distinction of course is to be drawn between
different parts of this Treaty. The United States will not say,

891 they have not said, they cannot correctly say, that Article 1 gave

them a right. That is not the position so far as the general rights

of navigation and fishing in the open sea are concerned.

The Treaty of 1824 did not confer that right on the United States.

It recognized a right. The position of the United States in the lan-

guage of Mr. Quincy Adams was this:—We can admit rtojMr^ of the

claim of Russia, and therefore the true position is this, that Article 1

of the Treaty of 1824, just as in the Treaty of 1825, at which I have not

yet arrived, does not confer the right, but is merely the recognition of

the right; and therefore withdraws all the pretensions inconsistent

with that right which were advanced in the Ukase and by the Charter.

When we come to Article IV, the case is different; because as regards

Article IV something is given which is not a right, apart from Tr« aty,

either of the United States on the one hand or of Russia on the other,

because it gives the right of frequenting the interior seas, gulfs, har-

bours, and creeks on the coasts mentioned, all those pointing to terri-

torial waters which neither Russia nor America could frequent in the

territories of the other as of right.

Now, I leave that Treaty altogether, with one small exception, namely
the argumentwhich my learned friend, Mr. Carter, greatly tomy surprise,

based upon the conversation between Baron de Tuyll and The Baron de

Mr. Adams on the eve of the signature of the Treaty. I T"yii incident.

say whjiik my learned friend advanced greatly to my surprise; I sup-
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pose he advanced it because it had already been advanced in theargn-
uient of Mr. Bhiine in one of his letters; but my surprise at my learned

friend advancing it is because, when looked at, it is the strongest cou-

firmation of the construction of the Treaty of 1824 on which we are
insisting. Wliat had happened*? The Trading Company was, appar-
ently, alarmed that there might be some restriction of those rights, as

indeed there were. The Company was composed of influential persons.

It had construed the Treaty in the sense in which we are construing it,

and they wanted to see whether, before it was actually signed, there

might not be something which, as regards the effect upon them and
their rights under the Charter, might not be mitigated. Accordingly,
we have that very interesting record at page 203 of Volume I of the

Appendix to the United States Case, the passage in question being at

page 276. This is the long letter of the 17th of December, 1890, from
Mr. Blaine to Sir Julian Paunceforte.

Baron Tuyll, the Russian Minister, wrote me a note yesterday requesting an imme-
diate interview, in consequence of instructions received yesterday from his Court.

He came, and after intimating that he was under some embarrassment, [very nat-

urally] in executing his instructions, said that the Riissian-American Company,
upon learning the purport of the Northwest Coast Convention concluded last June
by Mr. Middleton, were extremely dissatisfied {a jete de hauts cris), and, by means of

their influence, had prevailed upon his Government to send him these instructions

upon two points. One was that he should deliver, upon the exchange of the
892 ratifications of the Convention, an explanatory note purporting that the Russian

Government did not understand that the Convention would give liberty to the

citizens of the United States to trade [where?] on the coast of Siberia and the
Aleutian Islands. The other was to propose a modification of the Convention by
which our vessels should be prohibited from trading on the northwest coast north of
latitude 57°.

You observe, therefore, that he wa^ to explain the Kussiau meaning
as to the liberty of the citizens of the United States to trade on the

coast of Siberia and the Aleutian Islands. What was the other point?

To propose a modification of the Convention, by which our vessels should be pro-

hibited from trading on the northwest coast North of latitude 57"^ [you see, a modi-
fication.] With regard to the former of these points he left with me a minute in

writing.
With this preliminary statement, Baron Tuyl, in accordance with instructions from

his Government, submitted to Mr. Adams the following note

:

EXPLAJS^ATOKY NOTE FROM RUSSIA.

Explanatory note to be presented to the Government of the United States at the
time of the exchange of ratifications, with a view to removing with more certainty

all occasions for future discussions; by means of which note it will be seen that the

Ale.utian Islands, the coasts of ^Siberia, and the Russian Possessions in general on the

Northicest Coast of America to 59*^30' of north latitude are positively excepted from
the liberty of hunting, fishing, and commerce stipulated in favour of citizens of the
United States for ten years.

Therefore, you observe that Baron de Tuyll and his friends, the Amer-
ican Company behind him, read the Treaty as we have been contend-

ing that Treaty can only be read, as giving the liberty of visit for ten

years to the whole of the northwest coast; and this is his argument.
He says

:

This seems to be only a natural consequence of the stipitlations agreed upon, for

the coasts of Siberia are washed by the Sea of Okhotsk, the Sea of Kamschatka, and
the Icy Sea, and not by the South Sea mentioned iu the first article of the Convention
of April 5-17 (1824). Tlie Aleutian Islands are also washed by the Sea of Kamschatka,
or Northern Ocean.

It is not the intention of Russia to impede the free navigation of the Pacific Ocean. She
would be satisfied with causing to be recognized, as well understood and placed,

beyond all manner of doubt—
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My learned fii(3ud did not read this; probably he accideutally over-
looked it

—

the principle that beyond 59° 30' no foreign vessel can approach her coasts and her
islands, nor fish nor hunt within the distance of two marine leagues.

My learned friend did not read that passage.
Mr. Carter,—I think I did.

Sir Charles Russell.—No, I think not; indeed, I am sure not,

because I noted it at the time. The asseition amounts to this:

The interpretation we put upon it is the interpretation the Commer-
cial Company have been putting upon it, and we i)ropose this alteration;

not to insist on the 100 niiles, but we sliall be content with two marine
leagues, tiiat is to say, keep outside the territorial waters, only let us

extend the territorial waters not to one but to two marine leagues.
893 Senator Morgan.—That is the first time I think I have heard

in any paper of the distinction drawn between fishing a)id hunt-
ing, that is, two marine leagues from land; what could they hunt two
marine leagues from land?

Sir Charles Russell.—I suppose, though I do not defend the accu-
racy of the language of Baron Tuyl—I suppose that you might say, not
improperly, that you hunted a whale, that you hunted a sea-otter, or
that you hunted a fur seal.

Senator Morgan.—1 mean, you would not say that you hunted for

halibut or codtish.

Sir Charles Russell.—Ko; I should say you fish for them, but
you, sir, are quite as good a judge of language in that respect as 1 or
anybody else.

Senator Morgan.—I mean, it is a point on the construction of the
Treaty, that there was a distinction made between hunting and fishing,

and tluit the right reserved by Russia, or ratlier, the United States, of
whaling and other fisheries did not include ijerh.ips the right to hunt
seals, or to hunt sea otters.

Sir Charles Russell.—My respectful answer to that would be, Sir,

Where is there a trace of such a reservation ?

Senator Morgan.—I mean, if there is such a thing.
Sir Charles Russell.—There is nothing. Let me call the attention

of the learned Arbitrator to the fact that in the Ukase or in the Charter
under the Ukase, which refers to any special kind of fishing or of hunt-
ing, the expression is :

" The pursuits of commerce, whaling, and fisherj^,

and of all other industry", and so on,—that is what is asserted. I

would submit this point to the learned Senator: if the Company Avere

to get the right of hunting fur seals exclusively within 100 miles of the
coast, it was to get it under this Ukase, or under the Charter, or not
at all. Under the Charter it enjoys the privilege of hunting and fish-

ing to the exclusion of all other Russian or foreign subjects throughout
the tenitories long since in the possessi(m of Russia.

Senator Morgan.—Will you allow me for one moment? They have
the ])rivilege of hunting and fishing mentioned; but the question is

whether they gave up in the Treaty of 1824 and of 1825 the right of
hunting and fishing, or only the fishing'?

Sir Charles Russell.—With great deference, I think the fallacy,

if I may say so, is that the word is primarily applied to the hunting of
animals of hmd, and the Company, under this Charter, had great ])rivi-

leges, admittedly within the i)owerof the Russian Em])eror to grant, of

hunting on that land aiul over large tracts of land. That is not touched,

and the Treaty is silent upon any question of grant of Russian terri-

B S, PT XIII 10
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tory, because nobody can affect or control or limit tlie disposition of the
Russian Government, or Legislature if tliere be one, as regards all

within the territorial sovereignty; but, when you come to the question
of the sea, the Treaty says tlie subjects of both Powers shall have

894 unrestricted rights of lishing in the South Sea, without any
restriction or limitation, and, though I listen with the greatest

deference to any suggestion coming fi'om the Arbitrators, I tail to see

what the ditficulty is that really presses on the learned Senator's mind.
We never contended that that Treaty gave the right of fishing in the
open sea; we never contended that it conferred a right, but merely, by
the recognition of the right, withdrew an unjust pretension which woul^
have limited the right of the public to fish in the Sea.

It is clear that Baron Tuyll's objection went only to the extent of a
limitation of the right of hunting and fishing within the distance of two
marine leagues; and the use of the word "hunting" in that connexion
clearly shows that he, at all events, was using "hunting" in a sense
applicable to the sea, because " within two marine leagues of the shore"
could of course, only be upon the sea; and all he was saying was:
" You must not come and hunt or fish"—whatever the right phrase
maybe—"within two marine leagues". But that was not quite all.

Mr. Adams, as one would expect from a statesman of his known ability,

said " You need not be uneasy"—(and 1 think that answers the ques-
tion which the learned President was good enough to put a minute or
two ago)—" If you talk of these northern regions, you will be drawing
the attention of our people to it. There is no great interest for them to
go at present—it is not worth while making a point of it." But he says:
"The Senate will agree to this Treaty. We have no power to depart
from the Treaty. The Treaty must speak according to its natural effect,

and therefore, to put it plainly and tersely, you must take it or leave it".

The Russian Government was anxious to take it, because they were
then securing for the first time a recognition on the part of Great Britain
and the United States of a distinct territorial sovereignty over a pre-

viously disputed territory, and therefore the Treaty passed, and is to be
interpreted according to its meaning and the natural import of the
words which are used in the Treaty itself.

I say therefore that so far from that Baron deTuyl incident furnishing
an argument against our contention, it is a circumstance most strongly
significant of the fact that the American Company were taking the very
view of the construction of the Treaty of 1824 which is the construction
which we are now saying is the clear and indubitable one.

The British Treaty of 1825.

I pass now to the Treaty of 1825, and with regard to that Treaty I
must begin by observing that if I have made my ground good as regards
the Treaty of 1824, I stand in a position certainly as strong, probably
stronger, when I come to consider the Treaty of 1825 ; because from begin-
ning to end of the correspondence it will be found that that part of the

assertion of Russia to which Great Britain most strongly objected
895 was the right of affecting and controlling free navigation and free

rights in the open sea; and as will appear in the correspondence to

which I will now call attention, the Government of Great Britain was
not concerned about pressing the question of delimitation of territory
upon the coast nearly so much as in pressing a settlement of the preten-
sions as regards maritime jurisdiction.

I ought indeed to have said in connection with the other subject,
particularly the meaning of the north-west coast, that the position of
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America in this regard was a little singular. The boundaries, as I said,

between Russian territory on the coast and British territory, and
United States territory, were to a large extent undefined. It was
pretty clear—I do not think the United States ever suggested the con-

trary—that to some extent, at least, there would come in as a wedge
between Russian territory on the north and United States territory on
the south, some portion of British territory on the coast. The exact
point was not defined or limited.

As I have said, the limit of the Russian claim to the south had been
vari usly advanced by Russia. In the Ukase of 1799, they had only
claimed to go down to 55°. In the Ukase of 1821, they had claimed to

go down to 51°. The Arbitrators will recollect that. On the other
hand, the exact point north to which the United States were prepared
to press its just claims to territory had been lett more or less undefined,
and it was a matter of only indirect interest to the United States of
what was to be the southern boundary of the Russian possessions.
The more they could squeeze the Russian assertions of sovereignty on
the coast further north, the greater chance it would give them of
squeezing British territory further north, and so extend theirown claims.

It was only in that sense a matter of comparative importance to the
United States what should be the southern boundary of the Russian
possessions.

Now the correspondence, so far as Great Britain is concerned, is most
conveniently set out in the 2nd volume of the Appendix to the British

Case, and it is all collected there as far as I desire to use it. It begins
with a letter from Baron Nicolay to the Marquess of Londonderry.
This is a long letter and I do not think it is necessary I should trouble
you by reading it in full. The fourth sentence begins:

Le nouveau r^gletnent n'interdit point aiix bAtimens strangers la navigation dana
les mers qui baignent les possessions Russes sur les c6te8 nord-ouest de l'Am6rique
et uord-est de I'Asie.

I merely read that to shew the extent to which it extends. Then it

goes on:

D'uu autre cAt^, en considorant les possessions Russes qui s'^tendent, tant sur la

c6te nord-ouest de I'Am^rique depuis le d6troit de Behring jusqu'au 51" de latitude
sei>teutriouale

It then proceeds to give the boundaries very much as in the corre-

S])ondence of M. de Poletica with the United States which I have
896 already read. He then goes on to claim that it would entitle

Russia to treat the sea as a closed sea and then he finally says.

II s'est born6, au contraire, comme on a lieu de s'eu couvaincre par le r<^gleraent
nouvellemeut public, ^ defend re k tout batiment (Stranger, non seulement d'aborder
dans les ^tablissements de la Campagnie Ara^ricaine, comtne dans la presqu'ile du
Kamtchatka et les c6tes de la mer d'Okhotsk, mais aussi de navi<>uer le long de ces
possessious et en g^ueral d'en approcher a une distance de 100 milles d'ltalie.

On the top of the next page occurs another sentence which shews his
apprehension of the meaning of the Pacific Ocean.

Car, s'il est d6montr6 que le Gouveruement Imperial eQt eu ^ la rigueur la facult6
de fermer entierement aux strangers cette partie de I'Oc^an Pacilique qui bordent
nos possessions en Amerique et en Asie

unmistakeably referring to Behring Sea as part of the Pacific Ocean.
Now the Government of the King immediately took advice upon the

matter, and Mr. Christopher Robinson, the then King's Advocate, was
asked to express his opinion:

In obedieuce to your Lordship's directions I have the honour to report that it

appears to be the object of this communication to obtain indirectly from liis Maj-
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esty's Government an ackiiowledgraeut of territorial ri<;lits which are assumed by
Russia over a i)ortion of sea tliat may become of great importance with reference to

the trade of that part of the world, and the discoveries which are now directed to

that quarter.

It is important to observe that he, a hiwyer, at once sees that the

assertion of the chiim to excUtde others from a definite area of the sea

from the coasts, is an assertion of territorial sovereignty, and accord-

ingly he, at once, so describes it. You will see he says on page 2 of

the volume II of the Appendix to the Case of the British Government:

The commnnication in<lirectly asserts an exclusive right in the sovereignty
''d'une mer fermee snr I'espace de mer, dont les possessions'' (from Behriug's Straits

to SI'-' north, on the west coast of America, and 45'-' nnrth on the coast of Asia)
" forment leslimites", and it proceeds to announce as a (lualitied exercise of that
right the exclusion of all foreign ships, under pain of coufiscatiou, fr(»m approaching
within 100 miles of those coasts.

The extent of territory so assumed is much greater than is ordinarily recognized
by the principles of the law of nations.

and so on.

Now the letter from Count Kesselrode to Connt Lieven, on the next
page, is practically the same. I think in every important res])ect it is

the same as Baron de Nicolay's letter which I have already read, and
thercfoie I forbear to trouble the Tribunal with it. Sir Charles Bag(»t

was, at this time, the Biitish Minister at St. Petersburgh, and he
writes a letter on the 17th of November, beginning on the bottom of

jiage 4, referring to his dispatch in which he transmitted the heads of

the Ukase. I will not trouble the Tribunal with reading the whole of

the letter, but the last passage but one is important:

When I found that the Ukase had been already communicated to yonr Lordship
I abstained from entering with Count Nesselrode into any further discussion

897 of it, or inquiring of him, upon what grounds the 5l8t degree of north lati-

tude (which, after tlie last Treaty between Spuin and the United States,

reduces the possessions of Great Britain to two degrees of latitude) had been now
declared,

—

that is to say, Great Britain was being squeezed between those two
claims.

I believe for the first time, to be the boundary of the Russian dominion upon
those coasts, but I have adverted to the novel principle involved in that Regulation
of the Decree which dooms to confiscation all foreign vessels which may approach
witliin 100 Italian miles of the Russian coasts, and I find that this extraordinary pre-

tension has been adopted from, and is supposed to be justified by the Xllih Article

of the Treaty of Utrecht.

Now I pass over a good many pages of the correspondence and come
to page 12, where there is an important letter, from Lord Stowell, which
my friend Mr. Carter read; and you will see that Lord Stowell regarded,

as every lawyer must regard, the assertion of exclusive control oA-er an
area as an assertion of exclusive tlominion, territorial dominion, over
that area.

Now Lord Stowell begins by saying:

I have perused these papers and it appears to me to be unsafe to proceed to any
controversial discussion of the proposed Regulations till it is shown that they issue

from a competent authority founded upon an acknowledged title of territorial and
exclusive possession of the portions of the globe to which they relate.

and so on. Then he proceeds in the 2nd paragraph to say

:

The territories claimed are of different species—islands—portions of. the conti-

nent—and largo portions ot the sea adjoining.
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He was a lawyer of jjreat learning, ability and autliority; and he
treats it as a claim of territoiial dominion. Then he proceeds:

I know too little of the liistory of their connection with either islands or conti-

nents to say with coulidence that such a possession has in this case been acquired.

—

and so forth.

He then proceeds to discuss the question, which lias merely an aca-

demic interest at the present stag'e of the controversy, as to how far

tlie mere right of discovery without actual possesvsion would give tlie

right to territory, with which we need not now trouble; and he finally

winds up by saying:

I content myself with observing npon the Regulations themselves that they are

carried to an extent that apjjcars very unmeasured and insupportable.

Then on page 13 there is a communication to the Board of Trade,
from wiiich I read a short extract, in order to point out that it refers to

the fact of there being some trade with Great Britain in the Behring
Sea.

Two British ships nearly about the same time that the above ship sailed for the
coast of ,Jap:in sailed for the whale fishery on the northwest coast of America, we
believe into Behriug Straits.

We have no doul)t if we are protected in a, fair trade (not with China) and fishery

in the North Pacilic Ocean, that British enterprise will find some islands in that
great ocean which may have been overlooked by the Russians and Americans,

and so forth.

Then at page 14 there is an important letter from Lord Lon-
898 donderry who was then Foreign Secretary of Great Britain. It

is dated the 18th January 1822. This letter refers to the north
western coast of America. The second jiaragraph begins thus:

This document, containinu; Regulations of great extent and importance, both in

its territorial and maritime bearings, lias been considered with the utmost attention,

and with those favourable sentiments which His Majesty's Government always bear
towards the acts of a State which His Majesty has the satislaction to feel himself
connected, by the most intimate ties of friendship and alliance; and haviui;' been
referred for the re])()rt of those high legal authorities, whose duty it is to advi.se His
Majesty on such matters.
The undersigned is directed, till such friendly explanations can take ]dace between

the two Governments as may obviate misunderstanding upon so delicate and impor-
tant a point, to make such provisional protest against the enactments of the said
Ukase as may fully serve to save the rights of His Majesty's Crown, and may pro-
tect the peisons and iirojjerties of His Majesty's subjects from molestation in the
exercise of their lawful callings in that qnarter of the globe.

Tlie umlersigned is connnanded to acquaint Count Lieven that it being the King's
constant desire to respect, and cause to be respected by his subjects in the inJlest

manner, the Emi)eror of Russia's just rights, His Ma.esty will be ready to enter into

amicable explanations upon the interests affected by this instrument, in such man-
ner as may be most accei)table t<» His Imperial Majesty.

In the meantime, upon the subject of this Ukase generallj', and especially upon
the two nuiin princijjles of claim laid down therein, viz, an exclusive sovereignty
alle.i;ed to belong to Russia over the territories therein described, as also the exclu-
sive right of navigating and trailing within the maritime limits tlierein set forth, his

Britannic Majesty must be understood as hereby reserving all his rights, not being
prepared to adndt that the intercourse which is allowed on the face of this instru-

ment to have hitherto subsisted on those coasts, and in those seas, can be deemed to

be illicit, or that the ships of friendly Powers, even sup|)osing an nuqualitied sover-

eignty was proved to appertain to the Imperial Crown in these vast a:;d very imper-
fectly occupied territories, could, by the acknowledged law of nations, be excluded
from navigating within the distance of 100 Italian miles as therein laid down from
the coast, the exclusive dominion of which is assumed (but, as His Majesty's Govern-
ment conceive, in error) to belong to His Imperial Majesty the Emjieror of All tlie

Russias.

I have already pointed out the position which Mr. Quincy Adams
took up: that the United States can admit no part of this claim. I
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now call attention to the position which Lord Londonderry, represent-

ing Great Britain, took up; and I say, as I said in reference to the
other assertion of the United States, that Great Britain never departed
from that position.

Now on the next page, page 15, is a communication dated 19th Feb-
ruary, 1822, from Mr. Stratford Canning who was then in Washington.
Eefeiring to an interview with Mr. Adams, he says:

Mr. Adams gave me to understand that it was not the intention of the American
Cabinet to admit the claim thus notified on the part of Russia. His objection
appears to lie more particularly against the exclusion of foreign vessels to bo great a
distance from the shore.

I have to point out that so far the southern boundary of Eussian
possessions is concerned, it had only the indirect interest for the United

States that I have mentioned.
899 Then the attention of the Foreign Office is further drawn to

the matter by the Hudson's Bay Company, on page 15. I need
not read that.

On page 17 is an impostant memorandum by the Duke of Wellington,
in these terms:

In the course of a conversation which I had yesterday with Count Lieven, he
informed me that he had been directed to give verbal explanations of the Ukase
respecting

—

I ask the attention of the Tribunal to the language used

—

the north-west coast of America.

Where is there any limitation to be found that the withdrawal of the
Ukase was confined to the Ocean south of the Aleutians?

These explanations went, he said, to this, that the Emperor did not propose to
carry into execution the Ukase in its extended sense. That His Imperial Majesty's
ships had been directed to cruize at the shortest possible distance from the sliore

in order to supply the natives with arms and ammunition, and in order to warn all

vessels that that was His Imperial Majesty's dominion; and that His Imperial
Majesty had besides given directions to his Minister in the United States to agree
upon a Treaty of Limits with the United States.

You see, Mr. President, this is very like the echo of the communica-
tion which Mr. Middleton records, not with Count Lieven, but with
another Eussian Minister, when he is informed that Eussia cannot
withdraw what has been done in the way of giving orders, but that he
may rest assured that those orders will not be acted upon, and that the
orders sent out will be only to exercise control within the limits recog-

nized by international law.
The Duke of Wellington proceeds to say:

It appears here that this explanation when given will be very little satisfactory;
and that at best it is oulj'^ a verbal explanation of a written and published Ukase,
the terms of which, however contrary to the law of Nations and protested against
by us, must be the rule for our merchants and traders till we can obtain some docu-
ment in writing which will alter it. This is the sense in which I propose to act at
Vienna upon this part of the instructions, and it is desirable that I should be
informed whether we have any claim to territory on the north-west coast of America,
and what are the opinions and reasonings of the civilians upon the question of
dominion on the sea.

This letter is clear and businesslike as one would have expected from
the Duke of Wellington; and I need not remind the Tribunal that at

this time, although the marine league limit had been pretty generally
recognized, it certainly had not been so universally fixed and recognized
as in later years.
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Then be goes on

:

The Russian Ministers will very probaltly assimilate their claim of dominion as

thns verbally explained to the claim which we are supposed to have of dominion in

the Narrow Seas, which it was attempted to bring into discussion at the Congress at
Vienna in 1815. We avoided the discussion, and ex])laiued the practice of giving
and receiving salutes prevailing in the British Navy in a manner satisfactory to all

parties. But we never relinquished the claim of the dominion.
On the other hand, we have not recently claimed the dominion in a proclamation,

and warned others not to approach it.

900 I now pass on to the letter from Mr. George Canning to the
Duke of Wellington, which will be found at page 21. He says:

Your Grace is already in possession of all that has passed both here and at St.

Petersburgh on the subject of the issue in September of last year, by the Em[)eror of
Russia, ot an Ukase indirectly asserting an exclusive right of sovereignty from
Behriug's Straits to the 51st degree of north latitude on the west coast of America,
and to tlie 45th degree North on the opposite coast of Asia, and (as a qualilied exer-
cise of that right) prohibiting all foreign ships, under pain of conhscation, from
approa<hing within 100 Italian Miles of those coasts.

He then alludes to the opinions of Lord Stowell, and of the Advocate
General, and refers to the question of title founded on mere discovery
and the point whether possession was necessary. I need not trouble
you with that. Then follow some sentences which are important.

With respect to the other points in the Ukase which have the effect of extending
the territ(jrial rights of Russia over the adjacent seas to the unprecedented distance
of 1(K) miles from the line of coast, and of closing a hitlierto unobstructed passage,
at the present moment the object of important discoveries for the promotion of gen-
eral commerce and navigation, these pretensions are considered by the best legal
authorities as positive innovations on the right of navigation. As such, they can
receive no ex])lanation from further discussion, nor can by possibility be justified.

Common usage, which has obtained the force of law, has indeed assigned to coasts
and shores an accessorial boundary to a short limited distance for purjioses of
protection and general convenience, in no manner interfering with the rights of
others, and not obstructing the freedom of general commerce and navigation.
But this im])ortant qualification the extent of the present claim entirely excludes,

and when such a prohibition is, as in the present case, applied to a long line of coasts,

and also to intermediate islands in remote seas where navigation is beset with innu-
merable and unforeseen difficulties, and where the principal em{)]oynient of the
fisheries must be pursued under circumstances which are incompatible with the
prescribed courses, all particular considerations concur, in an especial manner, with
the general principle, in repelling such a pretension as an encroachment on the
freedom of navigation, and the unalienable rights of all nations.

I have indeed the satisfaction to believe, from a conference which I have had with
Count Lieven on this matter,—that upon these two points,—the attempt to shut up
the passage altogether, and the claim of exclusive dominion to so enormous a dis-

tance from the Coast,—the Russian Government are prepared entirely to waive their
pretensions. The only eflbrt that has been made to justify the latter claim was by
reference to an Article in the Treaty of Utrecht, which assigns 30 leagues from the
Coast as the distance of prohibition. But to this argument it is sufficient to answer
that the assumption of such a space was, in the instance quoted, by stipulation in a
Treaty, and one to which, therefore, the party to be affected by it had (whether
wisely or not) given its deliberate consent. No inference could be drawn from that
transaction in favour of a claim by authority against all the world.

I have little doubt, therefore, but that the public notification of the claim to con-
sider the portions of the ocean included between the adjoining coast of America and
the Russian empire as a mare clausum, and to extend the exclusive territorial juris-

diction of Russia to 100 Italian miles from the coast, will be publicly recalled, and
I have the King's commands to instruct your Grace further to require of the Russian
Minister (on the ground of the facts and reasonings furnished in their despatch and
its inclosures) that such a portion of territory alone shall be defined as belonging
to Russia as shall not interfere with the rights and actual possessions of His Majesty's
subjects in North America.

That is a statement which is I think accurate in point of law, and
you will see that while it is emphatic and distinct in its opposi-

901 tion to the claim of exclusive dominion 100 miles from the coast,



152 ORAL ARGUMENT OF SIR CHARLES RUSSELL, Q. C. M. P.

it professes tlie willing-iiess of the Government to enter into negotia-

tions for the (leliniilation of the disi)nted territory.

On pa.<;e L'4 is a Contidential Memoir, wliich I need not read; I may
say that it re states the ease in defence of the Ukase: chiinis that they

might have treated tlie Northern part of the Pacific as a shnt sea, and

so fortli ; but tliat there are overtures for the settlement of the subject,

and that the Russian Government does not desire to press the matter

to the full extent.

The Duke of Wellington, having received that letter which I have

read from Mr. Canning, writes to Count Lieven in these terms. I am
reading from page 25:

We object to the ulcase on tlie orouncls:

1. Tluit his imperial Majesty assumes thereby an exclusive sovereignty in Xorth
America of which we are not "prepared to acknowledge the existence or the extent.

Upon this ]ioi!it, however the Memorandum of Count Nesselrode does artbrd the

means of ue,<;otiatiou. and my Government will be ready to discuss it either in Lon-
don or St. Peters1)nr<>h whenever the state of the discussious on the other question

arising out of the ukase will allow of the discussion.

The second ground on wliich we object to the Ukase is that His Imperial Majesty

thereby excludes from a certain considerable extent of the oi)en sea vessels of other

nations,
\A'e contend that the assumption of this power is contrary to the law of nations,

and we cannot found a uegociation upon a paper,

That is the Confidential Memoir which I have just referred to.

—

in which it is again broadly asserted. We contend that no Power what>'ver can

exclmie another from the use of the open sea. A Power cm exclude itself from the

navigation of a certain coast, sea, etc., by its own act or engagement, but it cannot

by right be excluded by another. Tliis we consider as the law of nations, and we
cannot negociate upon a paper in which a right is asserted inconsistent with this

priuciide.

Nothing conld be stronger than that. Tlien follosvs an incident in

the process which I took the liberty of describing a little time ago—the

ju'ocess of climbing down; and I call attention expressly to ti.e note

from the Duke of Wellington. It is dated November 29th, 1822.

Since I wrote to you yesterday I have had another conversation with the Russian
Ministers regarding the Ukase.

It is now settled that both the memorandums which I inclosed to you should be
considered as non arcnKs, and the Kussian Ambassador in Londim is to addiess yon a

note in answer to that of' the late Lord Londonderry, assuring you of the desire of

the Emperor to negociate with you upon the wlnde question of the Emperor's claims

in North America, reserving them all if the result of the uegociation should not be

satisfactory to both parties.

Therefore the position was that the Confidential Memoir that I men-
tioned was considered as non avenue, and the matter was at large for

negotiation.
Now on page 31 is an important meinorandum to Mr. Canning from

Count Lieven, who was then in London. It is the second passage I

refer to,—it is in these words:

Avant de quitter Y<^rone, le Soussignd a recn I'ordre de donner an Gonverue-
902 nient de Sa Maj< 8t6 britanniqne une nouvelle pn-uve des dispositions connues

de I'Emperenr, en proposaut a son Excellence Mr. Canning, principal secretaire

d'fitat de Sa Ma.jestd Britanniqne pourles AHaircs (^trangeres (sans que cette proposi-

tion puisse porter atteinte anx droits de Sa Majeste Iniporiale, si elle n'est pas
acceptee), que de jiart et d'autre la question de droit strict soit provisoirement
ecartee, et que tons les diffc^rends auxqnels a donue. lien le Rfglement dont il s'agit,

s'aplanissent par nu arrangement andcal fondc sur le seul priucipe des convenances
mutuelles et qui serait negocie a Saint-Petersbourg.

Then follows a long dispatch from Count Nesselrode to Count Lieven,

which is to a large extent, indeed I think it is entiiely conversant with
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the question oftlie territorial claim. 1 tliink I am right in saying that
there is nothing about the maritime jurisdiction poition otthe claim.

I now may pass over a good many of these letters until I come to

page 38, a despatch troai Mr. George Canning, to Sir Charles Bagot:

Sir: I have tbe honour to inclose for yonr Excellency's information, the copy of a
despatch received from His Majesty's Minister in America upon the suhiect of the
Russian Ukase rehitiuj;' to the north-west coast of America, also of a letter from the
Ship-owners' Society upon the same subject, and of a Memorandum of my reply to
that letter.

Your Excellency will observe from Mr. Stratfonl Canning's despatch that the
Government of the United States are desirous to join with that of His Majesty in
brin;,nng forward some proposition for the definitive settlement of this question with
Russia.
We have no precise information as to the views of the American Government,

Mr. Rush not having yet received any instructions upon the subject. It seems
probable, however, that the part of the question in which the American Government
is peculiarly desirous of establishing a concert with this country is that which con-
cerns the extravagant assumption of maritime jurisdiction. Upon this ])<)int, it

being now distinctly understood that Russia waives all her pretensions to the prac-
tical exercise of the riglits so unadvisedly claimed, the only question will be as to
the mode and degree of disavowal with which (jireat liritaiu and the United States
might be respectively satisfied.

Upon tliis i)oint, therefore, such a concert as the United States are understood to
desire will be peculiarly advantageous; because, supposinir the disavowal nuule,
there is no (lisiiosition on the f>art of His Majesty to press hard u])()u the feelings of
the Enj)ier()r of Russia, and it would certainly be more e.asy ibr His Majesty to insist

lightly u]ion what may be considered as a point of national dignity, if he acted in
this respect in concert with another Maritime Power, than to exact any less degree,
either of excuse for the past or of security for the future, than that other Power
might think necessary.
Great Britain and the United States may be satisfied jointly with smaller conces-

sions tlian either Power could accept singly, if the demands of the other were likely
to be higher tiiau its own.

I therefore think it best to defer giving any precise instructions to your Excellency
on this point until I shall have been informed of the views of the American Govern-
ment u]ion it.

In the meantime, however, you will endeavour to draw from the Russian Govern-
ment a proposal of their terms, as we should undoubtedly come much more con-
veuicutly to the discussion, and be much more likely to concert an agreement u])()n

moderate terms with the American Government if a iiroposal is n)ade to us, th;in to
agree in originating one which would be satisfactory at once to both Governments
and to Russia.
The other part of this question, which relates to territorial claim and boundary, is

perhaps susce])tible of a separate settlement; of the two principles on which the
settlfuieut could be made, viz., joint occujiaucy or territorial demarcation, the latter

jS clearly preferable.

903 I do not think I need troiTble you with that. Then they suggest
drawing a line at 57°. You see from that, Mr. President, tliat, in

private communication at all events, the Eiissian Ministers were reced-

ing from the asserti' n of this exclusive nuiritime jurisdiction; that is

very clearly shown in the next memorandum from Count Nes.selrode to

Count Lieven, on page 39. The first clause of the instructions to the
Kussiau cruisers 1 translate thus:

That the commanders of our .ships of war ought to exercise their surveillance as
near as possible to the continent, that is to say, over an extent of sea which reaches
a cannon shot from the coast

—

In other words, the marine league

—

and that they ought not to extend this surveillance beyond latitudes in which the
American Company has effectively exercised its right of hunting and fishing since
the epoch of its creation,

Clause 2. That this surveillance ought to have for its object to repress all fraudu-
lent commerce and all attempts to injure the Compnny in troubling the coasts fre-

quented by its hunters and tishers, ])reventing all enterprises having for their object
to furnish to the aboriginal inhabitants of the country without the consent of the
authorities fire-arms, munitions of war and swords.
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So there yon see, still further bearing out the communications between
the English Ministers, the Eussian instructions to their own officers,

that they are to exercise their surveillance over an extent of ocean

reaching only to the extent of a cannon shot from the shore; and this

we know is now treated as three miles.

Now we come to a point at which this 100 mile claim absolutely

disappears from the controversy. On page 45 JNIr. Lyall, the Oliairniau

of a Committee of ship-owners who were interested in this matter, writes

to Mr. George Canning, on the 19th of November 1823; and he refers

to a previous communication.

When you had the goodness to inform me that a representation had been made to

that Government, and that you had reason to believe that the Ukase would uot be

acted upon; and very shortly after this commnuicatioii I was iulbiined, on what I

considered undoubted authority, that the Russian Government had consented to with-

draw that unfounded pretension.

Then he says

:

The Committee of this Society bein^ about to make their Annual Report to the

ship-owners at larj^re, it would be satisfactory to them to be able to state therein tliat

official advices liad been received from St. Petersburg that the Ukase had been
annulled ; and should that be the case, 1 have to express the hoi)e of the Couuuittee

to be favored with a communication from you to that effect.

Whereupon, Mr. Canning, before he answers Mr. Lyall, communicates
with Count Lieven and says: Here is a question which has been i)ut to

me. What am I to tell these shipowners?

I have received the inclosed letter from the Ship-owners Society; my ansvrer to it

must be in writing, and not long after it will be in print.

I wish, therefore, that you should know beforehand what the nature of it will be,

and for that purpose I inclose a draft of it, which I will be obliged to you if

904 you will return with any remark that may occur to you, returning also Mr.
Lyall's letter.

Here is Count Lieven's answer, which I translate thus:

I am infinitely obliged for your communication that you have been good enough to

make me. In returning the two annexed inclosures to your letter, and in availing

myself of the permission that you have had the goodness to give me, I beg the liberty

of observing to you that it will be desirable that the passage marked in pencil in the

minute of your response should be substituted by the announcement.

Then follow the words in inverted comas.

"That the new instructions given to the commanders of Russian cruisers are con-

ceived with the object of preventing disturbance between the Russian vessels aud
those of other nations, and that in general they may be considered as having sus-

pended provisionally the effect of the Imperial Ukase of the 4th of September 1821."

The President.—That is not quite right. It should be as being

such as to suspend.
Sir Charles Eussell.—That i« still stronger; I am much obliged

to you.
Thereupon Mr. Secretary Canning by his Secretary communicates to

the ship-owners in this way:

Mr. Canning cannot authorize me to state to yon in distinct terms that the Ukase
has been annulled, because the negotiation to which it gave rise is still pending,
embracing, as it does, many points of great intricacy as well as importance.
But I am directed by Mr. Canning to acquaint you that orders have been sent out

by the Court of St. Petersburgh to their Naval Commanders calculated to prevent any
collision between Russian ships and those of other nations, and, in effect, suspending
the Ukase of September 1821.

Here we have got to a definite point: the suspension of the Ukase of

1821. What had been done therefore amounted to this—a paper asser-

tion of territorial sovereignty by the Ukase, aud by the Charter under
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it, communicated to two foreign Powers; a prompt refusal by those
Powers to recognize the rights on the basis on which it puriwrted to

support them: and finally, a suspension of the Ukase, fully admitted
by November of 1823. Did either Russia—it is no longer a question of

what Great Britain did—but did either Russia or Great Britain ever
retire from that position? Clearly not.

Then follows a long correspondence, a great part of which is conver-
sant with the territorial claim, with which I need not trouble you; but
there is rather an important passage on page 65 in Mr. George Can-
ning's letter. Certain projects had passed between the parties which
it would take me a great deal too long to go through. But on the 24:th

of Jnly, 1824, the points in difference had been reduced to very few;
and Mr. George Canning writing to Sir C. Bagot says:

The " Projet " of a Convention which is inclosed in my No. 26 having been commu-
nicated by me to Count Lieven, with a request that his Excellency would note any
points in it upon which he conceived any difficulty likely to arise, or any explana-
tion to be necessary, 1 have received from his Excellency th« Memorandum a copy of

which is herewith inclosed.

905 Your Excellency will observe that there are but two points which have struck
Count Lieven aa susceptible of any question. The first, the assumption of the

base of the mountains instead of the summit as the line of boundary.

That, you will understand, Mr. President, relates merely to the lisidre.

The second, the extension of the right of the navigation of the Pacific to the sea
beyond Behriug's Straits.

How can it be said that there was any question about the intervening
sea, that is Behring Sea itself, when the question had resolved itself

into the right of navigation in the sea beyond Behring Straits.

As to the first, no great inconvenience can arise from your Excellency (if pressed
for that alteration) consenting to substitute the summit of the mountains instead of
the seaward base, provided always that the stipulation as to the extreme distance
from the coast to which the lisiere is in any case to run be adopted (which distance
I have to repeat to your Excellency should be made as short as possible), and pro-
vided a stipulation be added that no forts shall be established or fortifications erected
by either party on the summit or in the passes of the mountains.
As to the second point, it is perhaps, as Count Lieven remarks, new. But it is to

be remarked in return, that the circumstances under which the additional security
is required will be new also.

By the territorial demarcation agreed to in this Projet Russia will become pos-
sessed, in acknowledged sovereignty of both sides of Bihring's Straits.

The Power which could think of making the Pacific a mare claiisum may not unnat-
urally be supposed capable of a disposition to apply the same character to a strait

comprehended between two shores of which it became the undisputed owner; but
the shutting up of Beliring's Straits, or the power to shut them up hereafter, would
be a thing not to be tolerated by England.
Nor could we submit to be excluded, either positively or constructively, from a sea

in which the skill and science of our seamen has been and still is employed in enter-
prises interesting not to this country alone, but to the whole civilized world.

The question of the iSTorthwest Passage, if I am not wrong, was then
a matter that was agitating the minds of men of enterprise.

The protection given by the Convention to the American coasts of each Power
may (if it is thought necessary) be extended in terms to the coasts of the Russian
Asiatic territorj ; but in some way or other, if not in the form now prescribed, the
free navigation of Behring' Straits and of the seas beyond them must be secured
to us.

These being the only questions suggested by Count Lieven, I trust I may antici-

pate with confidence the conclusion and signature of the Convention, nearly in con-
formity to the " Projet", and with little trouble to your Excellency.

It is almost needless that I should pause here. They were discussing
the freedom of navigation in the Arctic Ocean beyond the Behring Sea,

and about the avenue to the Arctic Ocean, the Behring Strait; and yet
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Jt is sui)poso(l that altbouj>li we have got to tliat point, yet the questions

as to the intervening sea by which alone the Hehring Straits could be

approached were not already settled; namely, that there was free navi-

gation, according to the rules of general international law.

In order to ]nit this matter beyond the possibility of doubt, will you
be good enough to turn back to page G3.

Mr. Carter.—You do not read the letter at the bottom of the

page.
906 Sir Charles Russell.—I am going to read it in a moment.

At the top of page 63 the projet which is there referred to is in

these words:

It is agreed between the High Contrarting Parties that their respective suhjects

shall enjoy the right of free navigation along the whole extent of the Pacilic Ocean,
compreheiidiiig the sea within Behring's Straits, and shall neither be tronbled nor
molested in carrying on their trade and fisheries, in all parts of the said ocean, either

to the northward or southward thereof.

It being well understood that the said right of fishery shall not be exercised by the
subjects of either of the two Powers, nearer than 2 marine leagues from the respec-

tive possessions of the other.

That is the only limitation there made. But the point, of course, that

I am upon is the other limitation, of the enjoyment of the right of free

navigation along the whole extent of the Pacific Ocean, comprehending
the sea within Bering Straits.

Then says Mr. Canning the questions are limited to whether the base
or the summit of the mountains is to be taken as the inside boundary
of the lisirre. Secondly, the extension of the right of the navigation of

the Pacific to the sea beyond Behring Straits.

I now turn to page Hi) to read what Mr. Carter drew my attention to,

and which I was going to read. There was, a (juestion whether or not

there should be any formal renunciation, or whether a formal renuncia-

tion was necessary, or whether the treaty should be left to speak for

Itself; and Mr. Adams, writing from Washington, says

—

A convention concluded between this Government and that of Russia for the set-

tlement of the respective claims of the two nations to the intercourse with the north-

western coast of America reached the Department of State a few days since.

The main ])oints delermined by this instrument are, as far as I can collect from
the American Secretary ot State, (1) the enjoyment of a free and unrestricted inter-

course by each nation with all the settlements of the other on the northwest coast of
America; and (2) astipulation that no new settlements shall be formed by Russia
south, or by the United States north, of latitude 54 degrees 40 minutes.
The qtiestion of the mare claiimm, the sovereignty over which was asserted by the

Emperor of Russia in his celebrated Ukase of 1821, but virtually, if not expressly,

renounced by a snhse(iuent declaration of that sovereign, has, Mr. Adams assures me,
not been touched upou in the above-mentioned Treatj'.

Mr. Adams seemed to consider any formal stipulation recording that

renunciation as unnecessary and supererogatory.
It had been renounced, and the Treaty was inconsistent with it; and

therefore, says Mr. Adams—and quite rightly, I think—any formal or

express renunciation would be simply requiring a great Power to do
something which might be regarded as more or less of a humiliation,

and was not at all necessary.
Now I am enabled to hurry on. Let me just remind the Tribunal of

the dates. The Baron de Tuyl incident had occurred in July of 1824.

The Treaty with America had been signed, and, Mr. Adams having
declared that the treaty must speak for itself, had been signed without
any modification. The object of the proposed modification being, as

you will recollect, that north of 51) degrees 30 minutes, Russia
907 would like to have it understood that there was no right to visit

the creeks, gulfs, interior seas, etc., for the ten years' period-
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Baron de Tiiyll had been informed by Mr. Adams, that he had "no
power to construe the Treaty; it must speak for itself" Obviously
some suggestion of the same kind had been made by Count Lieven to

Mr. George Canning, to see whether in the English treaty, which was
not then at the same stage of completion, some modification of the same
sort c(mld not be introduced: and Avhen the American treaty comes to

hand, Mr. George Canning reads it, and thereupon, on the liath of Octo-

ber, meets and meets successfully Count Lieven's i)oint. On the 28th

October, 18i:4, page 72, he says

:

My Dkar Cot'NT Lieven: I cannot refrain from sending to your Excellency the

inclosed extract from an American ne\vsi)aper, by -which yon will see that I diil not
ex:igg<rate what I stated to you, as the American construction of the Convention
signed at St. Petersburgh.

Count Lieven had obviously been trying to effect the same thing with
England that Baron de Tuyll had tried to efl'ect with the United States.

It is to this construction that I referred, when I claimed for England (as justly

quoted by Count Nesselrode) whatever was granted to other nations.

No limitation here ot59 degrees.
Believe me, etc. Geohge Canning.

Yet, says my learned friend, Mr. Carter, we inherited this secret

meaning which was put by Kussia upon th<^ 1824 Treaty with Amer-
ica: I do not think he said, but rather suggested, that it was accei)ted

by the United States. Aiter that, he says, comes the treaty w ith Great
Britain; and tlierefore, as you find the one clause borrowed from the

other, you must give it the same meaning in each. Tliereiore you are

to put upon the second the meaning which Baron de Tuyll suggested,

even if no modification were made, might be put upon tlie first, althougii

that secret meaning, or a suggestion of it, was never conveyed to Great
Britain.

Mr. Justice Hat?lan.—What does he mean there by "No limitation

here of 59 degrees'?"

Sir Charles Kussell.—Do you not see. Judge, that Baron de Tuyll's

memorandum was directed to getting an admission that the right to visit

the interior seas, creeks, harbors, etc., did not apply to Russian posses-

sions north of 59 degrees?
Mr. Justice Harlan.—Yes; but his memorandum was after that

letter. The Baron de Tuyll memorandum in Mr. Adams' diary, was
after the date of the (canning letter.

Sir Charles Kussell.—No; on the contrary, I have just been
stating the opposite.

Mr. -lustice Harlan.—The quotation from Mr. Adams' diary is under
date of December 28, 1884, and this letter you are reading from is dated

October 25, 1824.

908 Sir Charles Eussell.—1 think, Sir, there must be some mis-

take.

Mr, Justice Harlan.—That was the reason I asked you.

Sir Charles Kussell.—It was quite a proi)er reason. Sir. I think

that date should have been July 24th, instead of December 24th, because
by December 24th the Treaty had already been signed and ratified. It

was all past and gone. It was in April of 1824, and therefore that must
be a mistake in date.

Sir Richard Webster.—I think it is a mistake in Mr. Blaine's letter.

I will trace it out.

Sir Charles Russell.—I think. Sir, it is clear that the date of

December 24th, as the date on which the conversation took place, must
be inaccurate, for the reason I ha\'3 given j because the American
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Treaty was signed and ratified, I think, in April of 1824—the 17th of
April, 1824.

Mr. Carter.—It was signed, but where is the evidence that it was
ratified?

Sir Charles Russell.—We will follow it up, if it be material. It

does not seem to me to be of much importance, one way or the other.

Mr. Justice Harlan.—I only asked because you seemed to be
expounding this letter of October 25th 1824. I gather from the minute
in Mr. Adams' diary that when his conversation occurred with Baron
de Tuyll, the Treaty had not then been ratified.

Sir Charles Kussell.—Certainly Judge; so do I, also. But let me
explain what the position of things is. We will get the dates right, and
put them before you at our next meeting. But we can discuss the point
wholly apart from dates.

Mr. Justice Harlan.—Yes.
Sir Charles Russell.—What appears is this : After the Treaty had

been agreed ui)on and signed, but before its ratification. Baron de Tuyll
sought to have it modified in the sense set out in Mr. Adams' diary.

Mr. Adams' answer was: "The Treaty is the Treaty; that must speak
for itself." At the same time, or at a later i)eriod, it may be, they were
endeavouring to get the same limitation into the English treaty. What
was that limitation? It was this:

It is not the intention of Russia to impede the free navigation of the Pacific Ocean.
She would be satisfied with causing to be recognized, as well understood and placed
beyond all manner of doubt, the principle that beyond 59 degrees 30 minutes no
foreign vessel can approach her coasts and her islands, nor fish nor hunt within the
distance of two marine leagues.

That is to say, beyond 59 degrees 30 minutes.
Accordingly, when Count Lieven and Mr. George Canning are dis-

cussing the matter. Count Lieven seeks to have introduced into the
English Treaty, a limitation of that right of approaching creeks and
interior seas, to 59 degrees 30 minutes. I hope you follow me, Judge.

Mr. Justice Harlan.—I do.

Sir Charles Russell.—In other words, the ten-year clause

909 is limited to 50° 30', and not further north, and accordingly, if you
will turn to page 69 of the 2nd Volume of the Appendix to the

British Case, you will see that in their Contre-Projet, article III, it is

proposed

:

That as to the possessions of the two Powers, designated in the preceding articles,

namely, to 59° 30' minutes of north latitude, but not farther, the respective vessels

and those of their subjects shall, for ten years, from the 5 (17) April, 1824, have the
reciprocal right of frequenting freely the gulfs, harbours, creeks, etc.

Mr. Canning then gets the newspaper description of the American
Treaty. Thereupon he writes to Count Lieven, in effect: ''You have
been pressing me to agree to a limitation of the right to frequent inte-

rior creeks, seas, etc., to the point of 59° 30', and no farther north, aud
you have been urging that upon me because you say that is the Ameri-
can Treaty. I now send you enclosed an account of the American
Treaty",—and he winds up his letter:

No limitations here of 59°.

On pages 71 and 72 is the passage which is enclosed

:

Extracts from the National Intelligencer, of August 3, 1S24.

Convention with Russia.—Mr. Lucius Bull, who arrived in this city a few days
ago, was the bearer of despatches from our Minister at St. Petersburgh. By these
it appears that a Convention was concluded on the 5th (17th) April last between
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Mr. Middleton, on the part of tlie United States, and Count Nesselrode and Mr.
Poletica on the part of Russia. We understand that the Convention consists of six

Articles, in which all the i)()ints in dispute between the two Governments are

adjusted in a manner the most honourable and advanlageons to this coniitry.

The 1st Article authorizes the free navigation of the Pacific Ocean by both Parties,

and recognizes the right of fishing and of landing on all points of the west coast

not already occupied, in order to trade with the aborigines.

2nd Article provides that the citizens or subjects of neither country shall land at

points occupied by either, without the permission of the Governor or Commandant.
3rd Article tixesthe boundary-line at 54 degrees, north of which the United States

are not to form Establishments, and south of which Russia cannot advance.

4th Article allows i'ree entrance to both Parties for ten years into all the gulfs,

harbours, etc., of each for the purposes of tishing and trading with the natives.

5th Article interdicts a trade in lire-arms and liquors, and provides that violations

of this Article shall be punished not by seizure of the vessel, but by penalties to be
jjrescribed by each Government on its own citizens or subjects.

6. This Article prescribes that the ratification shall be exchanged within ten
months from the date of the Treaty.
This Convention nuiy be regarded as a second signal effect of the manly and inde-

pendent Message of our President to the late Congress. If the Emperor Alexander
had left it to our own Government to fix the terms of the Treaty, it could not more
completely have secured all our interests in the Pacific. We congratulate the coun-

try upon this new evidence of the excellence of the system which has been pursued
by our present Administration.

Now, in the face of tbat, can anything in this world be clearer why-

it is that Mr. Canning says, "you have been pressing me about this

American Treaty. Here is the American Treaty. Ho such limitation

north of 59 degrees at all."

Now, sir, I think I have explained the point you referred to.

910 Mr. Justice Harlan.—Will you point me again to the docu-

ment which shows that Count Lieveu was pressing that impor-

tant view about 59 degrees'?

Hir Charles Russell.—That appears only from the Projet to

which I have already referred. It is called Counter Draft of the Eus-
sian Plenipotentiaries. It is on page G9.

Mr. Justice Harlan.—Which of the articles is that?

Sir Charles Russell.—Article III—beginning with the first para-

graph of Article HI.
My friend says in reference to the suggestion, that I made—a sug-

gestion which 1 thought was probable, namely, that he had been put-

ting forward the American Treaty, that there is no evidence in the
correspondence that he was using the American Treaty as an argument
in that direction. That does not appear in the correspondence, but he
was pressing forward that projet; and the answer is the answer I have
given. He says triumphantly to Count Lieveu, "No limitation hereof
59 degrees", and in eh'ect he says " We are not going to be satisfied

with less than the United States people have secured under their

Treaty." That is the purport and character of the negotiation, and on
that basis the negotiation proceeds.

I am afraid I shall have to go through the Treaty at some length,

and I would prefer to do that to morrow.
The Tribunal accordingly adjourned until Wednesday, May 17, 1893,

at 11.30 o'clock A. M.
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Sir Charles Eus?ell.—Mr. President and Gentlemen, yesterday 1

stated tliat the Baron de Tuyll incident as recorded in Mr. Quiucy
Adams' diary, under tlie date of December 24, was, as we conceived,

inaccurately stated as liaving taken i)lace in December. We tliought

we bad discovered extrinsic reasons showing that it was at an earlier

date; but I find, on further examination with my learned friends, that

I was not well founded in that, and that the date is correctly recorded
in the diary as being in December, 1824. I want to explain in a sentence
how that whole matter arose.

The President.—Have you ascertained if it was before the ratifi-

cation ?

Sir Charles Russell.—Yes.
The President.—What is the date of the ratification?

Sir Charles Russell.—It was subsequent. The actual ratifica-

tion was, I think, in January, 1825. I have not got it accurately in my
mind at the moment; but my learned friend suggests that date to me.

Sir Richard Webster.—It will be found at page 277 of Volume I

of Ap])endix to the United States Case.
Mr. Justice Harlan.—The Treaty in English and French is found

at page 7G of your volume.
Sir Charles Russell.—Yes.
The President.—It is dated the 11th of January, 1825.

Sir Charles Russell.—Now I was about to exjdain, as I can do in

a sentence, without troubling the Members of the Tribunal to refer to

any document, the origin of the representaticm of Baron de Tuyll and
also the attempt at limitation which is mentioned in the contre-jyrojet,

and which is referred to in the correspondence of August, 1824. Tliis

is the explanation. I have told the Tribunal that this Commercial
Company was a very important and influential Company. It was the

Com])any which, as the diplomatic correspondence has shewn, had been
largely instrumental in obtaining the Ukase of 1821. Persons in high
positions and of commanding influence apparently were concerned in

it, and after the Treaty with the United States had been agreed to and
signed, but before the exchange of ratifications, there had

Tuyll incident!
^ bccu a mectiiig wliich was called a Council of Dignitaries;

and that was held in July, 1824. That Conference of Dig-
nitaries was undoubtedly held at the instance <»f this same Coni-

912 pany ; and, in view of the construction which that Company was
putting upon the Treaty concluded with the United States, and

as the outcome of that Conference of Dignitaries, two things took xjlace

at a later date.

The conference was in July. In August 1824 we have in the com-
munications with Mr. Canning the attem])ted limitations in the contre-

pro;jett\\?iX I referred to yesterday, and later we have the representations
in December of the same year of Baron de Tuyll at Washington. Now
as regards that Council of Dignitaries, my learned friend, Mr. Carter,

160
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did not, and I should have been surprised if he had, lay any stress upon
it so far as the document itself is concerned, for the position of things
is this: it is a record of a private meeting- of a number of distinguished
persons. It records certain views and opinions as to the Treaty, which
views are exi)ressed to have been not the unanimous views of the
members of the conference, but a majority of the conference. The
document was never comnmnicated to the United States. It was
never communicated to Great Britain. It lay buried and forgotten,
until when examining the records with a view to this controversy it was
disentombed. But as far as eitlier the United States, or Great Britain
is concerned, neither the documents, nor the results of that conference,
were communicated to either one or other of the Powers; and it is

entirely out of place, therefore, in the consideration of what the con-
struction of the United States Treaty in fact is. I have dealt with
that, and will not recur to it. Mr. Adams took the position which was
tlie only position he could take. We have entered into a definite Treaty:
the construction of that Treaty is not for me. We stand by it, what-
ever its purport and effect are. As regards the English negotiations, I

do not require to recur to them again to mention the suggested limita-

tion, but if there is anything in the mind of the Court whicLi I could
help to explain, I should be glad to, because I desire that my argument
should at least be cleat ly apprehended by every member of the Tri-

bunal.
Mr. Justice Harlan.—The President was asking me when the

Senate ratified the Treaty. I do not laiow the exact date, but it was
between December 0th, 1824, and the 11th January, 1825.

The President.—I asked because it would seem that he might still

have been at liberty to alter it, as it was not ratified by the Senate. I

mean it might have been altered if he had not insisted on his inter-

pretation of it.

Sir Charles Russell.—I should like to say this, especially in ref-

erence to an observation that Mr. Senator Morgan has made more than
once in this matter, that no executive minister of the United States,

even in the name of the Executive, could alter the Treaty. There is

no power to do that.

The President.—But it had not i)assed the Senate, and he was not
bound. He was free to go on negotiating.

Sir Charles Eussell.—Yes, but before it reached the point to

which it had then attained there must have been some means, I
913 should apprehend, of obtaining the views of the Senate u))on it,

because the Treaty was agreed to by the United States, and all

that was required was the formal ratification and exchange of formal
documents, and ratification implies the assent of the Senate. It is not
to be supposed that the United States Government, not having the
])ower to make a treaty which would be binding, would proceed to those
lengths without having first ascertained what the views of the Senate
Avould be.

Mr. Justice Harlan.—The Senate does not know anything about a
Treaty under our system, until it is concluded by the Executive Depart-
ment and submitted to that body.

Sir Charles Eussell,—That is very likely correct, but I do not
suggest anything inconsistent with that.

Lord Hannen.—My impression is that the ratification is something
difilerent from the assent. It would be treated as a formality.

Sir Charles Russell.—So I understand.
Mr. Justice Harlan.—That is true.

B s, PT xm 11
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Sir Charles Eussell.—But I did not understand what was tlie

position of the Senate in December; and though I cannot think it

important, I confess, I do not know where Mr. Justice Harlan finds that

the adoption by the Senate was after December?
Mr. Justice Harlan.—Because the date in Mr. Adams' diary is

December 0th, 1824, and the proclamation of the President is the 11th

January 1825.

Sir Charles Eussell.—Quite so; that is a mere formal business.

The point is, when was the assent of the Senate given?

The President.—He says on the 6th December—" I added the Con-

vention would be submitted immediately to the Senate." That is in the

diary which you read yesterday, and that shows that the Executive was
at liberty to continue negotiations, but in reality they insisted on their

view.
Sir Charles Eussell.—Yes, that would appear to be so. Then it

stands thus: ISTeither party being bound, there was the opportunity, if

the Senate desired, to fall in with the views of negotiating the Treaty

upon different lines and submitting it upon different lines to the Senate

for its approval. But Mr. Adams says :—No, the Treaty is the Treaty

as it stands, and as it stands it has to be submitted to the Senate, it

does not matter, as far as the strength of the argument is concerned,

what is the state of things as regards the United States and as regards

Great Britain. The suggestion emanating, as far as we can judge, from
that Conference of Dignitaries, appears in the 3rd article of the contre-

projet that I referred to yesterday. It is an attempt to limit the right

of visitation in the gulfs, harbours and creeks. That is enclosed and
sent by Sir Charles Bagot to Mr. Canning in the letter which immedi-
ately precedes it of the 12th August 1824.

Now how was that suggestion met? I pass to page 72 of that same
volume and there you will lind a letter from Mr. George Canning,

914 Foreign Minister in London, to Mr. Stratford Canning, who was
then at St. Petersburg, of the 8th December 1824.

Meanwhile, in the mouth of October previously, information had
reached Mr. Canning through the public channels of information what
the terms of the Treaty as between the United States and Eussia were,

and accordingly Mr. George Canning in October writes the short letter,

that you now understand and appreciate, to Count Lieven, the impor-

tant words of which are, after calling attention to the terms of the

American Treaty

:

No limitation here of 59°.

He says the proposed limitation is out of the question. There is

nothing of the sort in the American Treaty, and he will not have it in

the English Treaty.
That is the purport of it. Now comes the formal detailed answer

from Mr. George Canning in London in reference to the contre-projet.

He says:

I inclose to you a copy (1) of the projet which Sir Charles Bagot was authorized to
conclude and sign some months ago, and which we had every reason to expect would
have been entirely satisfactory to the Russian Government.

(2) Of a contre-projet drawn up by the Russian Plenipotentiaries, and presented to

Sir Charles Bagot at their last meeting before Sir Charles Bagot's departure from St.

Petersburgh.
(3) Of a despatch from Count Nesselrode, accompanying the transmission of the

contre-projet to Count Lieven.

Then he goes on

:

lu tli:it di^spatcli, and in certain marginal annotations upon the copy of t\i(i projet,

are assigned the reasons of the alterations jjroijosed by the Russian Plenipotentiaries.
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In considering the expediency of admitting or rejecting the proposed alterations,

it will be convenient to follow the Articles of the Treaty in the order in which they
stand in the English projct.

You will observe, iu the first place, that it is proposed by the Russian Plenipoten-
tiaries entirely to change that order, and to transfer to the latter part of the instru-

ment the Article which has hitherto stood first in the jivojet.

To that transposition we cannot agree, for the very reason which Count Nessel-

rode alleges in favor of it, namely, that the " ^couoniie" or arrangement of the
Treaty ought to have reference to the history of the n«^gotiation.

The whole negotiation grows out of the Ukase of 1821.

So entirely and absolutely true is this proposition, that the settlement of the limits

of the respective possessions of Great Britain and Russia on the north-west coast of
America was proposed by us only as a mode of facilitating tbe adjustment of the
ditference arising from the Ukase by en;ibling the Court of Russia, under cover of
the more comprehensive arrangement, to withdraw, with less appearance of conces-
sion, the offensive pretensions of that Edict.

It is comparatively indilierent to us whether we hasten or postpone all questions
respecting the limits of territorial possession on the Continent of America, but the
pretensions of the Russian Ukase of 1821 to exclusive dominion over the Pacitic could
not continue longer unrepealed without compelling us to take some measure of public
and eflfectual remonstrance against it.

Yon will therefore take care, in the first instance, to repress any attempt to give
this change to the character of the negotiation, and will declare without reserve

that the point to which alone the solicitude of the British Government and the
915 jealousy of the British nation attach any great importance is the doing away

(in a manner as little disagreeable to Russia as possible) of the etfect of the
Ukase of 1821.

That this Ukase is not acted upon, and that instructions have been long ago^nt
by the Russian Government to their criiizers in the Pacific to susi)end the execuiiun
of its provisions, is true ; but a private disavowal of a published claim is no security
against the revival of that claim.

And so forth.

The Tribunal will forgive me if I ask permission to read one or two
more passages, because I feel I ought to apologize for labouring this

point, which we submit is absolutely clear; but, as the Tribunal have
not thought fit to make any intimation, nor my learned friends either,

of course I can leave no ground uutouched which demonstrates beyond
question the position we assume. The concluding sentences are as
follows

:

The right of the subjects of His Majesty to navigate freely in the Pacific cannot
be held as matter of indulgence from any Power. Having ouce been publicly ques-
tioned, it must be publicly acknowledged.
We do not desire that auy distinct reference should be made to the Ukase of 1821;

but we do feel it necessary that the statement of our right should be clear and posi-
tive, and that it should stand forth in the convention in the place.which properly
belongs to it "—that is, the first Article,—" as a plain and substantive stipulation,
and not be brought in as an incidental consequence of other arrangements to which
we attach comparatively little importauce.

Now, I beg attention to the remainder of this.

This stipulation stands in the front of the Convention concluded between Russia
and the United States of America; and we see no reason why upon similar claims we
should obtain exactly the like satisfaction.

The word " not " is left out there. The sentence which follows is

particularly significant.

For reasons of the same nature, we cannot consent that the liberty of navigation
through Behriug Straits should be stated in the Treaty as a boon from Russia.

Of course, if there was to be navigation through Behring Straits,

there must be navigation through Behriug Sea, which leads to Behriug
Straits.

The tendency of such a statement would be to give countenance to those claims
of exclusive jurisdiction against which we, ou our own behalf, and on that of the
whole civilized world, protest.
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No specification of this sort is found in the Convention with the United States of
America, and yet it cannot be doubted that the Americans consider themselves as

secured in the'right of navigating Bebring Straits and the sea beyond them.

Mr. Justice Harlan.—May I ask you, Sir Charles, whether you con-

tend that the Ukase of 1821 was intended to close the open waters of

Behring Sea, outside of the 100 miles, to navigation?

Sir Charles Eussell.—I certainly most distinctly say that that

was its effect, whatever the intention was: it was the assertion of a
right to do it.

The language of M. de Poletica is distinct. He says

:

We have a right to treat it as a shut sea; it fulfils all the conditions of a shut sea;

916 He was asserting that there was only an intention to exercise

territorial jurisdiction 100 miles from the land, apparently igno-

rant of the fact that the assertion of 100 miles from the land would
make Behring Sea a closed sea. There can be no question about it, I

think. It was so treated by the King's Advocate: it was so treated by
Lord Stowell, whose authority of course is great. Both these lawyers
treated it as an assertion of territorial dominion practically closing

Behring Sea, and assuming dominion over Behring Sea. In fact, M.
Poletica's explanation is clear. He says:—That is the extent of our
right, but we do not intend to exercise it beyond 100 miles from the

shore.

The President.—The language of M. de Poletica, and of the Min-
ister of Foreign Affairs, Count Nesselrode, which you read yesterday,

is very significant uj)on the point—that Eussia asserted a right whicli

they did not intend perhaps, to exercise, or press; but they asserted it,

and were very eager in these Treaties not to bring into the discussion

any question of principle.

Sir Charles Eussell.—There is no other part of that letter which
I think is important. There is however one letter I should like to call

attention to in the United States correspondence relative to the Eng-
lish Treaty. It is on page 152 of Volume 1 of the Appendix to the
United States Case. Mr. Middleton is writing from St. Petersburgh,
and he is giving his views of the Treaty, which he knows has just then
been concluded between Great Britain and Eussia. He says:

I have the honor to acquaint you that a convention was signed yesterday by the
Russian and British Plenipotentiaries relative to navigation, fisheries, and com-
merce in the Great Ocean, and to territorial demarcation upon the northwest coast
of America. In a conversation held this day with Mr. Stratford Canning, I have
learned this Treaty is modelled in a degree upon that which was signed by me in

the month of April last, and that its provisions are as follows, to wit:
The freedom of navigation and fishery throughout the great Ocean, and upon all

its coasts; the privilege of lauding at all unoccupied points; that of trading with
the natives; and the special privileges of reciprocal trade and navigation secured
for 10 years upon the northwest coast of America, together with the mutual restric-

tions prohibiting the tradiug in fire arms.

And so on. There is the view which Mr. Middleton expresses of the
British Treaty.
Now let me emphasize this matter before I come to the Treaty itself,

which, if it were not for the introduction of an enormous mass of col-

lateral, and to a large extent irrelevant topics, I should, in the ordinary"

course, have gone to straight. But let me, before I come to the Treaty,
briefly emphasize one or two points. It is, clear, first, that the United
States, by the mouth of Mr. Adams, traversed the whole claim set up
by Eussia:—We can admit no part of this claim. That claim was an
assertion of territorial right from the Behring Strait, along the coast

south to 55 degrees of north latitude.
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The attitude of Great Britaiu on the other.hand, is equally emphatic,
I might almost say more emphatic, because they say again and

917 again,—There are two questions here involved—the question of
territorial dominion on the mainland, and the assertion of terri-

torial dominion on the sea: We regard the latter as the more important.
And what can be more emphatic than that note of the Duke of Wel-

lington which I read yesterday, in which he says, in reference to the
paper handed to him as an intended basis for negotiation: We can-
not condescend to enter into negotiation upon the basis of a paper
which claims this absurd pretension of jurisdiction 100 miles from the
coast.

You recollect the memorandum I read yesterday.

We will not enter into a negotiation until that is removed from the area of dis-

cussion.

Thereupon we have the intimation given that the orders to cruisers

will be confined to the coast; that nothing will be done that will call

for objection; that the orders given by Kussia to its cruisers will limit

the effect of the Ukase to the distance from the shore recognized by
general international law; and upon that basis the question iiroceeds.

Now I come to the Treaty itself, making my final comment, if I may
be permitted to do so, in the shape of a question. Supposing Russia
had said : We intend to confine this treaty to the south of the Aleutians
as far as freedom of navigation is concerned, but we do not intend to

budge one inch from our assertions of claim of dominion and jurisdic-

tion in Behring Sea—What would have been the result? Is there any
member of the Tribunal who has any doubt that there would have been
an end of the negotiations altogether, and the question never could have
been settled at all on the lines of the Treaty, because the Duke of Wel-
lington says: I will not treat a paper as the basis of the negotiations
in which that pretention is put forward.
Now I come to the Treaty, which, as I said, in an ordinary case I

should have come to hours ago, I refer for convenience consideration of

to the print of that Treaty in the first volume of the treaty of 1825.

United States Ax)pendix, page 39. It beginsby reciting that thePowers
are desirous

—

By means of an agreement which may settle upon the basis of reciprocal conven-
ience the different points connected with the commerce navigation and fisheries of
their subjects in the Pacific Ocean

:

Without any limitation.

As well as the limits of their respective possessions on the northwest coast of
America.

Again without any limitation.

I answer the suggestion that that went up to Yakutat Bay, at 59<^

30', by saying that there is no contemporaneous document in which
any such limitation of the northwest coast is mentioned, while there
are a great number—I have already read many of them, beginning with
the Ukase itself—in which the northwest coast is described as begin-
ning from Behring Straits and going down, according to the Kussian

claim, to 55° of north latitude.

918 Then it proceeds in Article I, in these words:

It is agreed that the respective subjects of the High Contracting Parties shall not
be troubled or molested in any part of the ocean, commonly called the Pacific Ocean,
either in navigating the same, in fishing therein, or in landing at such parts of the
coast as shall not have been already occupied, in order to trade with the natives,
under the restrictions and conditions specified in the following Articles.
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Is there any one Member of the Tribunal in whose mind there is

the slightest doubt that in this Treaty (which was a Treaty to cover
the whole area of the dispute, in order to settle once and for ever the
pretensions of the Ukase of 1821 with its assertion of jurisdiction)

it was intended by the use of the words " in any part of the Ocean
commonly called the Pacific Ocean ", to include Beliring Sea? Is there

the slightest doubt that it was not intended to exclude from that term
'' Pacific Ocean" a vast extent of sea measuring from north to south
something like 1,400 miles and from east to west in its widest part
something like 1,000 miles?

Now I go on to Article II, which says

:

In order to prevent the right of navigating and fishing exercised upon the ocean
by the Contracting Parties, from becoming the pretext for an illicit commerce, it is

agreed that the subjects of His Britannic Majesty shall not land at any place where
there may be a Russian establishment without the permission of the Governor or

Commandant: and, on the other hand, that Russian subjects shall not land without
permission at any British establishment on the north-west coast.

Then Article III, says

:

The line of demarcation between the possessions of the High Contracting Parties
upon the coast of the continent and the islands of America to the north-west, shall

be drawn in the manner following.

I need not trouble the Tribunal to follow that line of demarcation, but
the concluding words of the description are not unimportant. After
describing the course of the line nearly up to the Arctic Ocean, the

Article concludes with these words:

Shall form the limit between the Russian and British jiossessions on the continent

of America to the north-west.

What does that mean except the north-west coast of America?
Then there is a stipulation as to the mode in which the inland bound-

ary is to be drawn, namely, that it is not to exceed 10 marine leagues

from the ocean, following the line of mountains where they do not

exceed 10 marine leagues. Then it proceeds in Article V to say:

It is moreover agreed that no establishment shall be formed by either of the two
parties within the limits assigned by the two jTecediug Articles to the possessions

of the other; consequently British subjects shall not form any establishment

I call attention to this language

either iipon the coast or upon the border of the continent

that is the lisiere

919 comprised within the limits of the Russian possessions as designated in the two
preceding Articles, and, in like manner no establishment shall be formed by

Russian subjects beyond the said limits.

Then Article VI says

:

It is understood that the subjects of His Britannic Majesty, from whatever quar-

ter they may arrive, whether from the ocean or from the interior of the continent,

shall for ever enjoy the right of navigating freely and without any hindrance what-
ever, all the rivers and streams which in tlieir course towards the Pacific Ocean may
cross the line of demarcation upon the line of coast described in Article III of the

present Convention.

That clearly applies to the lisiere; and it is a provision that, the crest

of the mountains when they do not exceed 10 marine leagues from the

coast being the dividing line, there is to be a right of navigation of rivers

which would be the means of reaching the British possessions behind

that 10-league strip, and therefore the stipulation is that for ever there

shall be the right to navigate these rivers freely and without hindrance.



ORAL ARGUMENT OF SIR CHARLES RUSSELL, Q. C. M. P. 167

Now I go to Article VII. Article VI grants a j)erpetual right. Arti-

cle VII is limited to a definite j)eriod. It says:

It is also understood that, for the space of ten years from the sijxnature of the present
Convention, the vessels of the two Powers, or those belonging to their respective
subjects shall mutually be at liberty to frequent, Avithout any hindrance whatever,
all the inland seas, the gulfs, havens and creeks on the coasts mentioned in Article III,

for the ijurposes of fishing and of trading with the natives.

Therefore under that Article there is for a limited period of time a
right given (even as to waters which would be according to law territo-

rial waters) of user of such waters, and that extends along the whole
of the coast mentioned in Article III. Really I feel that I should be
wrong in dwelling too long on this matter; but there are one or two
other things to which I must call attention.

The Tribunal will ask the question:—What jjosition after this Treaty,
and before the concession to the United States, did Russia in fact

assume? Because of course the conduct of Russia will throw light upon
its view of its obligations and its rights so far as they were based on that
Treaty, or so far as they are affected by that Treaty, or so far as they
existed according to general law. For that purpose I will refer the
Tribunal to the British Case, and I would begin, (although I do not
intend to read it all) at page 77, which gives a history of the various
records, so far as we have got them, of tradings, which, up to 1824-1825
unquestionably were almost entirely south of the Aleutian peninsula.
But I pass on, and I ask the Tribunal to follow the position taken up by
the United States in the first instance in 1840 in the case
of the " Loriot". This vessel undoubtedly was seized or by "unfted^strt^s

interfered with in a position south of the Aleutians, and in the case of

somewhere in the neighbourhood of Sitka. But we have """* '

got the views taken, at that time, by Mr. Forsyth (who was then
920 the Secretary of State), of the effect of the Treaty of 1824. At

page 80 an excerpt is given from a letter to Mr. Dallas. It is in

these words :

On the other hand, should there prove to be no Russian Establishments at the
places mentioned, this outrage of the " Loriot " assumes a still graver aspect. It is

a violation of the right of the citizens of the United States, immemorially exercised,
and secured to them as well by the law of nations as by the stipulations of the 1st

article of the convention of 1824, to fish in those seas and to resort to the coast, for

the prosecution of their lawful commerce upon points not already occupied. As
such it is the President's wish, that yon should remonstrate in an earnest and respect-
ful tone against this groundless assumption of the Russian Fur Company, and claim
from His Imperial Majesty's Government for the owners of the brig ''Loriot", for

their losses and for the damages they have sustained, such indemnification as may,
on an investigation of the case, be found to be justly due to them.

Mr. Dallas himself, wrote on the 16th August in these terms:

The 1st article asserts for both countries general and permanent rights of naviga-
tion, fishing, and trading with the natives, upon points not occupied by either north
or south of the agreed parallel of latitude

without any limitation at all.

Then Mr. Forsyth writes to Mr. Dallas on the 3rd November, referring

to the same Article. He says

:

The 1st Article of that instrument is only declaratory of a right which the parties
to it possessed under the law of nations, without conventional stipulations, to wit,
to navigate and fish in the Ocean upon an unoccupied coast, and to resort to such
coast for the purpose of trading with the natives.

The United States, in agreeing not to form new establishments to the north of
latitude of 54° 40' N., made no acknoAvledgment of the right of Russia to the terri-

tory above that line.
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So far as the Uuited States is concerned probably that may be cor-

rect; I do not stop to criticise that. Then he goes on:

It cannot follow that the United States ever intended to abandon the just right
acknowledged by the Ist Article to belong to them nnder the law of nations—to
frequent any part of the nnocciipied coast of North America for the purpose of fish-

ing or trading with the natives. All that the Convention admits is an infer»;nce of
the right of Russia to acquire possession by settlement north of 54° 40' N. Until
that actual possession is taken, the 1st Article of the Convention acknowledges the
right of the United States to fish and trade as prior to its negotiation.

Then in his despatch of the 23rd February, 1838, Count Kesselrode
says:

It is true, indeed, the first Article of the Convention of 1824, to which the pro-
prietors of the "Loriot" appeal, secures to the citizens of the United States entire
liberty of navigation, in the Pacific Ocean, as well as the right of landing without
disturbance upon all points on the northwest coast of America not. already occu-
pied, and to trade with the natives.

Again, Mr. Dallas wrote to Count Nesselrode on the 5th (17th)

March 1838, and in that he interprets the Convention as applying to

any part of the Pacific Ocean. He says

:

The right of the Citizens of the United States to navigate the Pacific Ocean,
921 and their right to trade with the aboriginal natives of the north-west coast of

America, without the jurisdiction of other nations, are rights which consti-

tuted a part of their independence as soon as they declared it. They are rights
founded in the law of nations enjoyed in common with all other independent sov-
ereignties, and incai>able of being abridged or extinguished except with their own
consent.

Then he proceeds to argue the question; but I do not think I need
trouble the Tribunal to read the whole of that, although I do not mean
to suggest it is not important; but it looks like piling up a mass of

argument upon a point which we have to submit is exceedingly clear.

Somewhere between 1835 and 1845 the whaling industry seems to

have become very important. Whalers undoubtedly had penetrated to

Behring Sea, and accordingly you will find at the bottom of page 83
this statement

:

At this time

—

that is in 1840:

whalers were just beginning to resort to Behring Sea; from 1840 to 1842 a large part
of the fleet was engaged in whaling on the " Kadiak Grounds". Writing in 1842,

Etholen says, that for some time he had been constantly receiving reports from
various parts of the Colony of the appearance of American whalers in the neighbor-
hood of the shores.

In the same year Etholen relieved Kuprianof as Governor at Sitka.
In 1841 the Charter of the Russian American Company was renewed for a further

term of twenty years. Etholen reported the presence of fifty foreign whalers in

Behring Sea.

I hope the importance of this is appreciated—whaling is one of the
things expressly mentioned in the Ukase. There is no restriction in

the Treaty to any kind of fishing; it is general and without qualifica-

tion. Then at the bottom of page 83 you will find this:

In 1842, according to Etholen, thirty foreign whalers were in Behring Sea. He
asks the Russian Government to send cruisers to preserve this sea as aniare claii,iiivi.

His efforts were, however, unsuccessful, the Minister for Foreign Affairs replying
that the Treaty between Russia and the United States gave to American citizens the
right to engage in fishing over the whole extent of the Pacific Ocean.

The reference to that is given.
Mr. Justice Harlan.—Who is Etholen?
Sir Charles Russell.—He was at that time Governor of Alaska.
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Then it proceeds

:

In the same year, inland explorations by Zagoskiii, which continued till 1844,

began. Sir George Sinijison, Governor of the Hudson's ]>ay Coiii]iaiiy, reached the
Stikine post just in time to prevent an Indian uprising. He also visited the Russian
establishment at Sitka, and completed an arrangement between the Companies to
interdict trade in spirits on the coast.

Lord Hannen.—You were about, Sir Charles, to tell us where that
statement is, I am referriDg to the bottom of page 83.

Sir Charles Eussell.—It is in Bancroft's History of Alaska,
page 583.

922 Lord Hannen.—I mean the sentence with reference to the
Minister for Foreign Affairs.

Sir Charles Eussell.—That will be found in the citations lower
down.
Lord Hannen.—That is what 1 want to get.

Sir Charles Eussell.—It is in Bancroft, who Is an American
author, as probably you are aware. Then it goes on to say

:

About this time the Russian American Company became alarmed at the danger to
their fur trade. Every eiibrt was, therefore, put forward by the Company and the
Governors to induce the Foreign Office of the Russian Government to drive oflt" these
whalers from the coasts, and by excluding them for a great distance from shore
prevent trespasses on shore and the traffic in furs.

At this time pelagic sealing, although it is admitted to have been
carried on from time immemorial—I mean from the coasts, by the
natives—probably, had not assumed very large proportions; and appar-
ently the American subjects and the British subjects, and others, were
doing what, at another period, the Americans had done in the Falkland
Islands, namely, making descents on the islands themselves, and taking
seals in that way, which they had no right from any point of view to

do; and accordingly the suggestion is here made, that in order to pre-

vent raids the Eussiau Government should authorize the driving of
these whalers off the coasts.

Then it proceeds to say

:

In 1843 explorations were carried out by the Russian on the Sustchina and Copper
Rivers.
The whalers from 1843 to 1850 landed on the Aleutian and Kurile Islands commit-

ting depredations. United States captains openly carried on a traffic in furs with
the natives. Tikhmenieff writes,
From 1843 to 1850 there were constant complaints by the Company of the increasing
boldness of the whalers.

This is an extract from a historical review of the formation of the Eus-
sian American Company and their proceedings, written by Tikhmenief,
a Eussian chronicler. It is referred to on page 40 of volume 1 of the
Appendix to the British Case.

I am also reminded in this connection that the United States Counter
Case, on page 24, refers to this enumeration of historical facts by us,

and says:

Later, however, especially in the years following 1840, Behring Sea was actually
visited, as pointed out at pages 83 to 90 of the British Case, by numerous vessels,
mostly whalers.

Of course, the point of this is to see what, if anything, Eussia did.

That is the point which I am now coming to. I now read from page 84
of the British Case.

In 1846 the Governor General of Eastern Siberia asked that foreign whalers should
not be allowed to come within 40 Italian miles of the Russian shores.
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Tikbmenieff thus describes the result of these repi-esentations:

The exact words of the letter from the Foreign office are as follows:

923 The iixing of a line at sea within which foreign vessels should be probibited
from whaling off our shores would not be in accordance with the spirit of the

Convention of 1824, and would be contrary to the i^rovisions of our Convention of
3825 with Great Britain. Moreover, the adoption of such a measure, without ])re-

limiuary negotiation and arrangements with the other Powers, might lead to protests,

since no clear and uniform agreement has yet been arrived at among nations in

regard to the limit of jurisdiction at sea.

In 1847 a representation from Governor Tebenkof in regard to new aggressions on
the part of the whalers gave rise to further correspondence. Sometime before, in

June 1846, the Governor General of Eastern Siberia had expressed his opinion that,

in order to limit the whaling operations of foreigners, it would be fair to forbid tbem
to come within 40 Italian miles of our shores, the ports of Petropaulovsk and Okhotsk
to be excluded, and a payment of 100 silver roubles to be demanded at those ports
from every vessel for the right of whaling. He recommended that a ship of war
should be employed as a cruiser to watch foreign vessels.

Now there is a distinct claim addressed to the Government for pro-

tection. This is the answer:

The Foreign Office expressly stated as follows in reply

:

This is again a textual quotation.

We have no right to exclude foreign ships from that part of the Great Ocean
which separates the eastern shore of Siberia from the northwestern shore of America,
or to make the payment of a sum of money a condition to allowing them to take
whales.

What was that sea which is part of the Great Ocean unless it was
the Behring Sea—that part of the Great Ocean which separates the
eastern shore of Siberia from the north-western shore of America? May
1 call the attention of the Tribunal to the map? What is the sea that

separates Siberia, on the one hand, from the north-west coast of America
on the other, unless it is the Behring Sea; and what is the Great Ocean
of which that intervening sea is described as part unless it is the Great
South Sea, or the Pacific Ocean? The language is indubitable and
unmistakeable.
Tikhmenieff continues,

The Foreign Office were of opinion that the fixing of the line referred to above
would re-open the discussions formerly carried on between England and France on
the subject. The limit of a cannon-shot, that is, about three Italian miles, would
alone give rise to no dispute. The Foreign Office observed in conclusion, that no
Power had yet succeeded in limiting the freedom of fishing in open seas,

that is literally, historically true;

and that such pretensions had never been recognized by the other Powers. They
were confident that the fitting out of colonial cruisers would put an end to all diffi-

culties; there had not yet been time to test the efficacy of this measure.

That is with reference to preventing raiding upon the islands and
coasts. Then there is another statement there with further details,

bringing it down to a later period.

The President.—Is the authority of this official gentleman acknowl-
edged by the other party?

924 Sir Charles Kussell.—Yes, I thought I read a moment ago
a passage in which, referring to the very pages I am reading from

(pages 83 to 90)—the United States referred to these quotations in our
Case.
The President.—I mean the quotations from the Eussian official

documents?
Sir Charles Eussell.—^Yes, I thought the Tribunal would have

appreciated my reference. I referred to page 24 of their Couuter-Oase,
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in which, referring to the very passages I have been reading, they make
this conimeut

Later, however, especially in the years following 1840, Behring Sea "was actually
visited, as poiuted out at pages 83 to 90 of tbe British Case, by numerous vessels,

mostly whalers, but it is shown by Bancroft, the author so frequently quoted by the
British Government, that the whaling industry was not for the Russians a profit-

able one.

And this is their comment:
General Foster.—Would it be convenient for you to read page 255.

Sir Charles Russell.—I will, if you like.

General Foster.—I should be glad if you would, in view of the
President's enquiry, because it shows that we contradict distinctly the
quotations, made.

Sir Charles Russell.—I will read it if you wish. It says here:

But it is shown by Bancroft, the author so frequently quoted by the British Gov-
ernment, that the whaling industry was not, for the Russians, a profitable oue, and
there appears to have been no motive for protecting that industry by the imi^erial

Ukase of the colonial government.

That is all the comment that is made so far. Then it goes on:

Bancroft is also referred to in the British Case (pp. 83 and 84) to show that in 1842
the Russian Government refused Etholin's request that Behring Sea be protected
against invasions of foreign wlialers, on the ground that the Treaty of 1824 between
Russia and the United States gave to American citizens the right to engage in fish-

ing over the whole extent of the Pacific Ocean. From what is said, however, by this
same author immediately following the above citation, it appears that, through the
endeavours of Etholin the Government at length referred the matter to a committee
composed of officials of the navy department, who reported that the cost of fitting

out a cruiser for the protection of Behring Sea against foreign whalers would be
200,000 roubles in silver, and the cost of maintaining such a craft 85,000 roubles a
year. To this a recommendation was added that, if the company were willing to
assume the expenditure, a cruiser should at once be placed at their disposal. Hence,
according to Bancroft, the failure to protect Behring Sea can not be traced to the
fact that the Russian Government considered it had lost the right to do so by the
treaties of 1824 and 1825.

General Foster.—It was a question of money, not of right.

Sir Charles Russell.—Could any thing be more absurd than this

comment, which is gravely referred to as a comment impugning the
accuracy of the excerpts from these official accounts'? Where is the
suggestion that these accounts are not accurate? What there is here

is a suggestion that the failure to protect Russian rights was
925 owing to the fact that it would be too expensive to do it. That

is the only suggestion that is made on this page.
General Foster.—Bancroft says so.

Sir Charles Russell.—If he said so, it is cited in your case.

General Foster.—Quoting from your own author.
Sir Charles Russell.—1 think there must be a limit to these inter-

ruptions. I have gratified you so far, and have been pleased to be able
to gratify you, because it is a strong point in favour of what I have
been addressing the Tribunal upon. I have read the pages from the
letters of the Foreign Minister in which he said: We have no right to

do it: it will re-open the question between the British Government and
the Government of America if we attempt to do it.

The President.—Is that all. General Foster, you wish to be read
from the Counter-Case under the present circumstances!

General Foster.—As it appears the interruption is unwelcome, I

will reserve it.

Sir Charles Russell.—I assure you, it is not unwelcome—my
friend is quite wrong. If I ara reading anything, and there is any-
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thing else which explains its meaning- or puts a different meaning on
it, I shall always be willing to read it; but really to make this a foun-

dation for stating that the United States had impugned the accuracy
of our quotations, 1 must say, is absurd.
General Foster.—I understood Counsel just now to remark that he

has read an authoritative declaration from the Eussiau Minister. He
will find that he read it from a historian.

The President.—That is quoted from the Foreign Office. It is in

inverted commas.
&ir Charles Russell.—I beg General Foster's pardon. It may be

my fault, but I thought I read " Tikhmenieft' thus describes the result

of these representations"; and then he proceeds to say: "The exact
words of the letter from the Foreign Office were as follows ". Then the
words are given in inverted commas. Then on the next page—I have
no doubt I was not expressing myself with sufficient clearness—he goes
on in inverted commas to say " The Foreign Office expressly stated as

follows in reply

:

We have no right to exclude forei<;tn ships from that part of the Great Ocean
which separates the eastern shore of Siberia from the north-western shore of Amer-
ica, or to make the payment of a sum of money a condition to allowing them to take
whales.

Lord Hannen.—Have you got "Bancroft" here? I do not mean in

the room, but for reference.

Sir Charles Eussell.—We have. It is quite available, and I can
send for it at any moment.
Now, I am loth to make a reference to a subject not pleasant to

either of us, and 1 will content myself with saying that certain of
those falsified documents relate to the period after the Treaties,

926 and consist, in large part, of interpolations suggesting that there

had been interference by Eussia, which would have been incon-

sistent with its true action as we now know it to be. I content
myself with saying that. They begin at page 60 of the original Case,
and go on. I do not enlarge upon it.

Then there is one other thing I must say in this connection, and I

think it brings this matter practically to a conclusion. After the Ukase
of 1821, there were two confirmatory Charters granted to the Eussian-
American Company, and the significant change in the language of those
Charters, compared with the original Charter under the Ukase of 1821,
is itself significant and conclusive ui3ou the point upon which I am
addressing you.
In order that this point may be appreciated, let me invite your atten-

tion to volume I of the United States Appendix, at page 16, to look at
what the terms of the original Ukase were.

The pursuits of commerce, whaling, and fishery, and of all other industry on all

islands, ports, and gulfs, including the whole of the northwest coast of America,
beginning from Behring Straits to the 51*^ of northern latitude, also from the Aleutian
Islands to the eastern coast of Sil)eria, as well as along the Kurile Islands from
Behring's Straits to the South cape of the Islaud of Urup, namely, to the 45° 50'

northern latitude, is exclusively granted to Russian subjects.

That is the 4th of September, 1821. There are provisions, as you
will recollect, for the confiscation of vessels that come within the limits

there set out. The Charter of 1821 is on page 24, and it concedes to
the Company the privilege of hunting and fishing, to the exclusion of
all other Eussian or foreign subjects, throughout the territories long
since in the possession of Eussia, and then it describes the extent of
those territories in much the same language. Now, if you turn to
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page 27, you will find the docnraeut at tlie bottom of that page headed,
"Confirmation of Charter of 1821". This confirmation was, in fact,

published by the Senate on March 29th (April 10th) 1829, five years

after the Treaty with the United States, and four years after the

Treaty with Great Britain. If Kussia was acting, as we assume she

was, in good faith in the matter, you would expect to see a recognition

of these Treaties, and of the fact of limiting the rights which could be
properly granted to the difi'erent subjects, and, accordingly, you do find

it on page 28.

The limits of navigation and industry of the Company are determined by the

treaties concluded with the United States of America 5 (17), 1824, and with England
February 16 (18), 1825.

In all the places allotted to Russia by these Treaties there shall be reserved to the

Company the right to profit by all the fur and lish industries, to the exclusion of all

other Russian subjects.

You see the change at once. Then comes Article VII.

All the articles of these rules and of the privileges published together with them,
which are not limited by the aforesaid Treaties, and which are not contrary to the

Ukase of October 14th, 1827, concerning outrance into service, shall remain in full

force.

Therefore, it is the clearest recognition that they had no longei

927 the right to exclude foreigners from the pursuit of fishing, because
the power in the first was exclusive of all other Eussian and of

all foreign subjects. In the confirmatory Charter of 1829, it is Eussian
subjects only; and the powers granted to Eussian subjects are to be
determined and limited by the effect of those Treaties.

Mr. Justice Harlan.—Do you construe that to mean that Eussia
intended foreign subjects to profit in the far and fish industries which
would otherwise beloug to Eussia?

Sir Charles Eussell.—No; I have said nothing that would bear
that meaning. In the Treaty, so far as there were exclusive rights

given, of course, she had a right to deal with them; but I deal with the

one point only, and do not want to be led away to others, of the recog-

nition of the right of the subjects of Great Britain and of the United
States to fish in the Behriug Sea; that under the terms of the Charter
of 1821, six days after the date of the Ukase, in the whole area,

embracing and including Behring Sea, there was an exclusion of all

foreign subjects and of all Eussian subjects; but, in the confirmatory

Charter of 1829, there is the omission of the exclusion, as far as the

Treaty affects the area, of foreign subjects altogether.

Mr. Justice Harlan.—I think I ought to say that I have no desire

to lead Counsel to other subjects; my only wish was to follow out the

matter to which he referred, as I supx)osed.

Lord Hannen.—And I am bound to say I have the same difficulty as

Mr. Justice Harlan. That is plainly confined to the exclusion of all

Eussian subjects in places allotted to Eussia.

Sir Charles Eussell.—Clearly.

The President.—The ten-year clause, I suppose.
Sir Charles Eussell.—Yes. May I respectfully beg Mr. Justice

Harlan's pardon; I am sure I did not mean to convey that I did not

desire the question to be put. I thought 1 had made my meaning clear.

So in the Confirmatory Charter of 1844, on page 28, dated the 10th

of October, 1844, Article II says.

—

The limits of the navigation and trade of the Company on the shore of the Conti-

nent and on the Islands of Northwestern America,
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and it repeats tlie course of tlie line of clemarcatiou in the Treaty
between Great Britain and Eussia; and then, in section 3, it provides:

In all places annexed to Russia by the above-mentioned delimitation there is

granted to the Coni])any the right to carry on the fur and fishing industries to the
exclusion of all Russian subjects.

I do not think there is anything else in that which it is important to

draw attention to.

Now, I have practically dealt with both branches of Article I. The
Tribunal will observe that it contains two divisions: first, what exclu-

sive jurisdiction in the sea known as Beliring Sea did Russia
928 assert and exercise, and what exclusivei'ights in the seal-fisher-

ies did Eussia assert and exercise? I have incidentally, of course,

addressed myself to both questions. I want to say one word, however,
about the question of the exclusive right in the seal fisheries.

Mr. Justice Harlan.—Before you go to that. Sir Charles, let me make
one enquiry so that I may ge^j your view fully.

We are required in the first question to answer what exclusive juris-

diction Eussia asserted and exercised. If I remember rightly, both M.
de Poletica in his letter to Mr. Adams, and Baron Nicolay in his letter

to Lord Londonderry or Count Lieven, said that Eussia, if it deemed
proper, could declare the whole of the Ocean, the Pacific Ocean, mare
clausum ; but they did not intend by such Ukase to assert any such
right, but only limited their declaration to particular localities. Now,
do you contend that in answering that question we should regard this

announcement of Eussia of its right, if it thought proper, to exercise

this exclusive jurisdiction over these waters, as an assertion within the
meaning of the Treaty?

Sir Charles Eussell.—Certainly, an assertion.

Lord Hannen.—But not an exercise ?

Sir Charles Eussell.—But not an exercise. I will formulate in

precise language what we submit ought to be the answers to each of

these four questions.

I was saying a word about what exclusive rights in the seal-fisheries

did Eussia assert and exercise. Upon this there does not seem to be
any room for question. Eussia was the territorial owner

ciSvT nVM ''i^'
of t^^^ Pribilof Islands. Eussia exercised the rights of

the seal fisheries territorial owuership upon those Islands, and had the

RusJia.'^^*^
^^ rights, whether she exercised them or not I know not and

care not, but the right to exercise them exclusively of all

other persons and Powers, not only on the Islands, but within 3 miles

of the coast of the Islands. There is no suggestion that Eussia, as

regards the seal fisheries, made at any time any assertion greater than
or different from the assertion which she would be justified in making
as territorial owner. I find none. My learned friends would answer
that, and, as I conceive, quite rightly, by saying that there was no need
for her to assert any right outside, because pelagic sealing had not got

to such dimensions as to call for her interference. That I do not propose
to deal with at this stage of the argument at all, because it would
embrace the more wide and general question of what right she could

have asserted in point of fact, which is not the point touched by ques-

tion 1. It is not the question of what right she had in fact, it is what
right she asserted and exercised. I will consider whether she could

have any right. Of course, the Tribunal knows I assert that she could

not, except the rights that belong to her as territorial owner,—rights

raiione soli; the exclusive right to take what was upon her territory,

the right to exclude anybody else Irom that territory; and a similar
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light extending to the maritime belt of three miles beyond her terri-

tory.

929 (Senator Morgan.—As to that marginal belt, T understood you
to say a moment ago that Eussia at tbat time said that the Nations

had not agreed to the 3-mile limit as a matter of international law.
Sir Charles Kussell.—In order that the Tribunal may follow this

exactly, I will repeat tlie question that you. Sir, have been good enough
to address to me in relation to my limitation of the Smiles on the coast:

you suggest to me tliat, in one of the communications from Eussia, it

had beeu stated that the 3-mile marginal belt was not then determined,
or fixed or universally agreed upon limit of territorial waters.

I think there is truth in that suggestion. It was, to a greater or
less extent, indeterminate. It was I think generally fixed at the
length to which cannon-shot could be carried, and that may have varied
more or less; but it is quite true to say that at that time it was not
quite clearly fixed, whether it was 3 miles, or 4 miles, or 5 miles, but
beyond that there was no ditference. There was a certain marginal belt,

the precise limit of which has in later years come to be recognized at 3
miles, or a marine league.
The President.—It has no relation to our subject, and perhaps it

would be better not to press that question too tightly even to day.
Sir Charles Eussell.—No, because as the power of arras is

increased, it may be the application of that principle terrce dominium
finitur uhifinitur armorum vis may receive a greater expansion. It is

not a question, I would venture to say, that need trouble us. It is

admitted that there is a marginal belt which to-day may be indetermi-

nate, but indeterminate only within narrow and confined limits.

Senator Morgan.—Then, I take it, it was entirely indefinite how
far Eussia claimed at that time jurisdiction in a territorial sense in Beh-
ring Sea.

Sir Charles Eussell.—Do you mean before or after the Ukase?
Senator Morgan.—At that time.

Sir Charles Eussell.—There is a great difference. It is clear

that by the Ukase if that had been persisted in she claimed territorial

jurisdiction over the whole of Behring Sea. As I have pointed out she
was insisting on 100 miles from the land, which 100 miles from the land
would have shut Behring Sea and made it a mare clausum.
Mr. Justice Harlan.—May not that throw some light on the fact,

which struck me in the corresj)ondence, that Mr. Canning did not at

any time mention the Behring Sea or the Sea of Kamschatka, but
seemed to have constantly in his mind keeping open Behring Straits,

because if the 100-mile limit was enforced that would close Behring
Strait. Of course he must have proceeded on the ground that Eussia
disclaimed any jjurpose of keeping foreign vessels out of the open
waters of Behring Sea. They could not get out to the Arctic Ocean
unless Beliring Straits were open.

Sir Charles Eussell.—With deference that is not what the corre-

sjwndence shews, because the question of Behring Straits being
930 closed comes up in relation to a different subject—the access to

the Arctic Ocean beyond it.

Mr. Justice Harlan.—Mr. Canning said—We cannot get to the
Arctic Ocean with vessels of discovery unless we go through Behring
Straits.

Sir Charles Eussell.—True he uses the reference in a very signifi-

cant way. He says the Power that could propose to itself the notion
of treating the Pacific Ocean as mare elausum might think it right to

close Behring Straits, which is only 16 miles wide. That the Ukase
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involved the assertion of territorial dominion over Belirino- Sea is made
api)arent also b}- tlie statementof M.Poletica justifying tlieUkaseon tlie

jiTound tliat tbey were entitled to treat it as a mare duiisnm, vier fermt'e,

but they did not intend to push their rights to that length, losing sight

of the fact that pushing their rights of sovereignty to KJO miles from
the coast did, it was insisted on, eflectually close Eehring Sea up. And
that that was a claim of territorial sovereignty is clear from the opinion

of the King's Advocate, which I read, and also the more important
opinion of Lord Stowell, that a right to prevent people coming over

any land covered by water is necessarily an assertion of territorial

dominion over that water.

Mr. Justice Harlan.—The language of Lord Stowell is, the territo-

ries claimed are of diflerent species, islands, portions of the Continent,

and large portions of the sea adjoining.

Sir Charles Russell.—Quite right. Sir, and Behring Sea would
be a very large portion of the sea adjoining, and that would make the

point stronger. He was regarding it as 100 miles from the coast. He
says that is territorial jurisdiction over 100 miles from the coast.

Mr. Justice Harlan.—Idonotsay you are not right; 1 only wanted
to see what your view was.

Sir Charles Russell.—I do not think it could be contended by
the other side that, if a Power asserts an exclusive right to possession

of a certain area of land covered by water, and says, we have the right

to exclude anybody else from coming in that area, that that is anything
but an assertion of territorial jurisdiction over that area.

Mr. Carter.—My argument was distinctly the other way.
Sir Charles Russell.—I confess, it astonishes me to hear it.

Mr. Carter.—1 only seek to correct a misapprehension.
The President.—And of course it is correct for Counsel to acknowl-

edge that they did not argue the point in that way. I think they stand
on the same ground as you do. They do not argue the point of juris-

diction as to the first question. [To Mr. Garter] I do not understand
in your argument you called upon us to decide that the rights claimed
or exercised by Russia were rights of territorial jurisdiction.

Mr. Carter.—We do not. The interpretation that I put in my
argument on the Ukase was that it was not an assertion of territorial

dominion over the sea, but a mere assertion of a right to i)rotect a shore

industry by protective measures stretching over the sea.

Sir Charles Russell.—Thenweagree as to the first question.

931 The President.—It is a relief to us to believe you do. You do
not deny historically, that is as a point of history, that Russia

asserted these territorial rights of jurisdiction, which, upon my impres-

sion at first sight (though I do not express any definite opinion of my
own) according to the despatches of M. de Poleticaand Baron Mcolay
and Count Nesselrode, seem to be expressly reserved by Russia.

Mr. Carter.—I do not quite understand the suggestion of the

learned President.
The President.—In the diplomatic despatches of M. de Poletica

and Baron Nicolay and of Count Nesselrode, the Minister of Foreign
Affairs, the Russians declared that they might have the right of con-

sidering the sea between the two coasts of Asia and America, that is

to say, not only Behring Sea but a great portion of the JsTorth Pacific

Ocean, as being a mare clausum; that is to say, a sea on which they
have the rights of territorial sovereignty. I say you did not touch
that point in your argument.

Mr. Carter.—I said in reference to that, that while they declared

that they might have asserted that right, they expressly declared, or
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wliat 1 understood as expressly declared, that they did not intend to

assert it; that the nieusiire was designed as a preventive one. That is

to say, it was as I understood it for the purpose of protecting a shore

industry; that they did not intend to assert territorial dominion over
Behring Sea, although they said they might assert it.

The President.—That they might assert it if they chose to do so?

Mr. Carter.—If they chose to do so; but that they did not choose

to assert it by the Ukase.
The President.—There is some doubt as to the use of the word

"assert". I think you use the word ''assert" in a diflerent meaning
from what Sir Charles does.

Mr. Carter.—They said they might assert it, and assert it right-

fully. There is no doubt about that.

The President.—Tliey did not mean to exercise it?

Mr. Carter.—They did not mean even to assert it.

Sir Charles Russell.—Mr. President, there is a latent ambiguity
in my friend's statement which must be cleared up. I began, in order

to avoid that ambiguity, by giving to this Tribunal what I conceived to

be the meaning of that first question, in order to show that when
"riglit" and "exclusive jurisdiction" were there referred to, it did

not mean the general inherent right which a nation has to protect its

projierty or its interests, which I will discuss hereafter, but that the

question was pointed to whether Russia had asserted and exercised

territorial jurisdiction.

Let me recur to that point, which I now see I was quite right in

endeavouring to make clear at the beginning of the discussion. I

pointed out that a right of defence of property or interest was not an
exclusive right. The word in the question is "exclusive". I pointed

out further that still less was it an exclusive right ofjurisdiction

932 in a defined area, because I pointed out that a right of defence

or protection of property or interest knew no circumscription of

space except where the property to be defended was, where the interest

to be defended was. I was not then discussing whether there were the
rights which my learned friend professes exist in that regard. I was
assuming them for the moment. Thereupon I pro(;eeded to point out,

and I hope established, that what the question meant was whether
Russia had or had not asserted a sovereign authority exclusive of all

other persons, and in a defined and definite area, namely, Behring Sea;

and I made that out—at least I thought I made it out—by saying
that the case of the United States had been built up on that theory by
the use, amongst other things, of these documents which have proved to

be unreliable. I made that out by showing the legislative enactments
of the United States Congress, based upon its derivative title. I fur-

ther made that out by the mode in which they have invoked that

municipal authority, as a municipal authority exercisable in a definite

area. And finally I made that out by the libel in the Court; by
the argument of their counsel; by the argument before the Supreme
Court at Washington, and by the appreciation of that argument and
position as expressed bj^ the Judges of that High Court.

The President.—That is perhaps more of historical than of prac-

tical interest to the question which is laid before us.

Sir Charles Russell.—1 think myself it is important, as I take the
liberty of saying, because of its far-reaching consequences. My argu-

ment has been, from first to last, that every one of these assertions up
to the time we came into Court—i)ractically every one of these asser-

tions—is based on the territorial claim of the United States: question

B S, PT XIII 12
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five as well as questions one, two, three, and four. But I do not wish
to anticipate. The point I am upon is this: you have, with great
deference, to answer the question in the sense in which you understand
that question: and the sense in which that question is to be under-
stood, I am respectfully submitting, is that the Tribunal is asked to

say whether Russia asserted and exercised—and I repeat my words,
asserted and exercised—territorial or sovereign authority, exclusive of
all other persons, in the Behring Sea. That is the question to which
you have to make your answer.
The PRESiDErsT.—Certainly; one of the questions.

Sir Charles Eussell.—As to the question of exclusive rights in

the seal fisheries, I have already dealt with that, and I cannot see that
there is much room for discussion or difference between us. There is

no suggestion that Eussia either asserted or exercised any rights in

relation to seal fisheries other than those that belonged to her, ratione

soli, as owner of the Pribilof Islands.

Mr, Justice Harlan.—The difference between counsel, then, in

respect to this finding, I understand to be this : You assert that Eussia,
in these different ways you have pointed out, did assert, within the

meaning of that question, exclusive jurisdiction in the whole of

933 Behring Sea by this Ukase. On the other side, it is contended
that Eussia did not assert such exclusive Jurisdiction by that

Ukase, but expressly disclaimed a purpose to assert it.

Sir Charles Eussell.—So I understand. But again. Judge, with
great deference, that statement illumines the point with which the
Tribunal must still deal, as to what is the meaning of the question.

Mr. Justice Harlan.—I understand that.

Sir Charles Eussell.—And my point is—and I submit I have dem-
onstrated it—that when " exclusive jurisdiction" is spoken of, it means
exclusive jurisdiction in Behring Sea; and an exclusive jurisdiction in

Behring Sea means exclusive jurisdiction in a particular and defined
area; and that exclusive jurisdiction in a particular and defined area
means territorial or sovereign jurisdiction, and nothing else. Of course
if I am to argue tlie question again as to what the Ukase meant, I

should have to go over the ground with which you are very familiar.

Mr. Justice Harlan.—I think we all understood your argument.
Sir Charles Eussell.—That I am not going to do; but how it can

be contended that when it is stated in the Ukase of 1821,

the pursuits of commerce, whaliug and fishery, and of all other industry on all

islands, ports and gulfs, including the whole of the northwest coast of America,
beginning from Behriug Straits to the 51st degree of Northern latitude, also from the
Aleutian Islands to the eastern coast of Siberia, as well as along the Kurile Islands
from Behring Strait to the South Cape of the Island of Urup, viz, to the 45 degree
50 minutes northern latitude, is exclusively granted to Russian subjects:

—

and when in furtherance of that exclusive grant it is prohibited to all

foreign vessels to approach within less than one hundred Italian miles,

subject to confiscation

:

How those two, taken together, can be anything less than, or different

from, an assertion of territorial sovereignty, with a sanction to support
that territorial sovereignty, passes my comprehension. And that was
the case originally made by the United States. I will leave the subject

by citing one more passage from their Case, page 69. This makes it

apparent, unless I am greatly mistaken. It is near the top of page 69

:

From the foregoing historical review it appears

:

First. That prior and up to the date of the Treaties of 1824 and 1825, Russia did
fvssert and exercise exclusive rights of commerce, hunting a?id fishing, on the shores
•and in all the waters of liehiiug Sea.
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Second. That the body of water known as Behring Sea was not included in the
phrase " Pacific Ocean " as used in the Treaty of 1825.

What does that mean? It means that there was nothing in those
Treaties which interfered with Eussia's assertion aud exercise of exclu-

sive rights in Behring Sea mentioned in i)aragraph one.

TLiird. That after said Treaty of 1825, the Russian Government continued to exer-
cise exclusive jurisdiction over the whole of Behring Sea up to the time of the cession
of Alaska, in so far as was necessary to preserve to the Russian-American Company

the monopoly of the fur-seal iudustrj', and to prohibit the taking on the land or
934 in the water by any other persons or companies the fur-seals resorting to the

Pribilof Islands.

As I have pointed ont, there is not a trace of evidence which relates

to the question so far as fur-seals are concerned.
But here again my li'arued friend Mr. Carter, as I respectfully think,

is confusing the motive of this attempted legislation by Eussia with
the effect. The motive may have been to protect this, that or the other;

but the fact was that it asserted territorial sovereignty.

I will bring out my meaning, in concluding this brancli of the ques-

tion, by formulating precisely the answers which I submit the Tribunal
ought to give to these four questions. They are fornnilated with some
care and at length at page 26 of our printed Argument:

The foregoing facts and arguments, it is submitted, conclusively establish that
the following answers should be given to the first four questions in article 6 of the
Treaty of ArViitration.

To question one. That Russia exercised no exclusive jurisdiction in Behring Sea
prior to 1867; that in 1821 only, Russia asserted exclusive jurisdiction over a part of
Behring Sea along its coasts, but that she withdrew the assertion, and never after-

wards asserted or exercised such jurisdiction.

Mr. Justice Harlan.—What do you mean by the phrase there, "over
a part of Behring Sea" ?

Sir Charles Eussell.—That is the hundred miles which is men-
tioned in the Ukase. We might have treated M. Poletica's letter as an
assertion of authority over the whole of Behring Sea, and I think we
should have been well founded in doing so; but we preferred to take
the legislative act, which speaks of one hundred miles.

Mr. Justice Harlan.—I do not understand that answer to include
the idea that Eussia asserted exclusive jurisdiction over the whole of
Behring Sea by the Ukase of 1821.

Sir Charles Eussell.—I do not think it necessarily means that.

What the fraraers of these answers have done is this: They might
according to the statement of M. de Poletica, or according to the effect

of the Ukase, perhaps have been justified in adopting the claim of

dominion over the whole of Behring Sea; but what they have been con-
tent with doing was to rely upon the legislative act itself, the Ukase:
and as the Ukase made the limit of 100 miles, to state that in the terms
of the Ukase itself. I say therefore that this is literally the correct

answer to question one

:

That in 1821 only Russia asserted exclusive jurisdiction over a part of Behring
Sea along its coasts, but that she withdrew the assertion, and never afterwards
asserted or exercised such jurisdiction.
That Russia exercised no exclusive rights in the seal fisheries in Bcliriug Sea prior

to 1867; that in 1821, only, Russia claimed exclusive rights, as included in her claim
of jurisdiction extending to 100 miles from the coast, but that she withdrew the
assertion and never afterwards asserted or exercised such rights. The only exclusive
right which Russia subsequentlj' exercised was the right incidental to her territorial

ownership.
To qui stion two. That Great Britain neither recognized nor conceded any claims

by Russia of jurisdiction as to tlio seal fishcri.'s, i. c, either (a) of exclusive
935 jurisdiction in lieliriug Sua, or {b) exclusive rights in the fisheries in Behring

Sea, save as already mentioned.



180 ORAL ARGUMENT OF SIR CHARLES RUSSELL, Q. C. M. P.

That is to say, saving the rights incidental to territorial ownership.

To qiiestiou three. Tliat Beliriug Sea was included iu "Pacific Ocean" in the

Treaty of l!->25; that Russia neither held nor exclusively exercised any rights in Keh-
ring Sea after the Treaty of 1825, save only such territorial rights as were allowed

to lier by international law.

To question four. That no rights as to jurisdiction or as to the seal fisheries in

Behring Sea east of the water boundary in the Treaty between the United States and
Russia of the 30th March 1867, passed to the United States under that Treaty,

except such as were incidental to the islands and other territory ceded.

Those are the answers which we say we have by the argument that I

have submitted established as the correct answers to be given to each of

these four questions.

Senator Morgan.—There are seven or eight answers there to four

questions, as I understand it.

Sir Charles Russell.—As a matter of fact there are four answers
to four questions. There is the i^recise number of answers to the pre-

cise number of questions.

Now, sir, I have, I am happy to say, got to the end of that; and I

really feel—or I did feel until my friend's interposition—that I ought
to olier an apology for taking so long to demonstrate what we humbly
submit is very easily inade clear.

The President.—We will come next to the iifth question.

Sir Charles Russell.— Yes, Sir.

The Tribunal here adjourned for a short time.

THE FIFTH QUESTION.

Sir Charles Russell.—Mr. President, I now proceed to address
myself to the consideration of what the answer of the Tribunal ought
to be to the ath question of Article VI: and in order to assist the Tri-

bunal iu formulating that answer, it is obviously necessary, in the first

1)1 ace, as I have thought it necessary in the case of the first four ques-

tions, to endeavour to fix what is the meaning of the question itself,

because, unless the question itself is clearly understood, it cannot be
seen what is the proper and definite answer to the question. Now, in

order to convey to the Tribunal the meaning which I submit is the cor-

rect one, I have to call your attention to what I understand to be the

general suggestion or lueaning put upon it by my learned friends on the
other side, and I wish to state to the Tribunal how I iH'opose to deal

with the matter. I propose in the first place to state and to justify, if

I can, the meaning which I attach to the question.

I cannot, of course, venture to assume that that is the construc-

936 tion which the Tribunal will attach to it; and, therefore, I shall

j)roceed to consider what ought to be the answer assuming that

my construction is wrong, and that put by the other side is right. Now,
speaking broadly, the construction put by the other side is this, that
the Tribunal is asked to say what right of protection or of property of

any kind, the United States possesses in respect to seals frequenting
the islands of the United States in Behring Sea, when such seals are
found outside the ordinary three-mile hmit. They put their inter^jre-

tation in various ways: first, what right is there in the individual fur-

seal? although they say it is not necessary for them to put the right so

high as that: secondly, if they have not property in the individual fur-

seal, what right of property is there in what they are j)leased to call the
fur-seal herd ? and, again, they say it may not be necessary to put it even
so high as that. And, finally, if they have no property in the individual
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seal, uor any property iu the herd, what right in the natnre of a prop-

erty right is there in the industry carried on by means of the fur-seals

upon the Pribilof Islands? They say that in one way or other of

those three forms question 5 is addressed to the question of property:
either in seals, in the herd, or in the industry; and that the right of

protection there referred to is such right of protection as a nation may
exercise, according to international law, in defence of its property in

the seals, or in the herd, or in the industry founded upon them.
Xow I think I have stated correctly the various modes in which their

suggestions are made. I shall consider those, and assume that they
are right in their construction of the meaning of the question, but I

have lirst to say that I dissent entirely from that as being the meaning
of the question. . I dissent from the suggestion that it is either the right

ofproperty or the right of protection that is intended to be covered by that

fifth question. Then I shall be asked, and properly asked, what is my
construction of that question? Does it mean property and right of pro-

tection in the fnr-seols frequenting the Behring 8ea u-herever those fur-
seals are to be found f 1 say, no. It is a question just like Questions 1,

2, 3, and 4, at the bottom of which is the assertion of exclusive juris-

diction; and therefore (I am now iiidicating the point, not arguing it:

I will justify it presently), that as the main volume and strength of their

case teas presented and is presented in the correspondence,

the property riqht indicated in Question 5 is the exclusive ^.^^^^^l*^^
raised

• T -r 7 • 7 T. 7 • iv 7 • "y questioi) 5 is one
right to take Jtir-seals m the Behring ISea; that is to say, of exclusive .juris-

a property right of an exclusive character in the fishery in gga!""^
^° Beiirmg

the Behring tSea and not in the seals either as individuals or
as a herd,—in other uwrds, an exclusive right to talce fur-seals in Behring
Sea, to prevent anyone else talcing them in Behring ISea.,— in other tcords,

the assertion of a property right of an exclusive character in the fishery
in Behring Sea, and not in the individual seals or in the herd.

How is this position made clear"? In the llrst instance, the reference
in the o])ening words of Article VII shew that the framers of the

937 Treaty designed to treat article V, like the preceding questions,
as a question of exclusive jurisdiction, because the words of

article VII are

:

If the determination of the foregoing questions as to the exclusive jurisdiction of
the United States shall leave the subject in such position that the concurrence of
Gre;.;; I>ritain is necessary:

Then the question of Eegulations is to arise; and it is not argued,
it could not be argued, therefore, that question 5, as it stands in this
Treaty, w;' i not intended to raise a question of exclnsive jurisdiction.
That exclusive jurisdiction would be the exercise of the right to which
I have already adverted, the exclusive right to take the seals in the
Behring Sea and, accompanying that right and in protection of that
right, exclusive jurisdiction in the eastern part of Behring Sea, for the
protection of that right.

Now, how is that made apparent? I have referred to the language
of Article VII; I have now to refer to the 5tli article of the Modus
Vivendi of 1892. That Article deals with what is to be the effect on
the question of compoiusation sliould the right of Great Britain be
affi'-raed, or should the right of Great Britain to take seals be negatived.

Senator Morgan.—You mean British subjects; not the Government
of Great Britain ?

Sir Chakles Eussell.— Yes, certainly; I mean British subjects,

because it runs thus—If the result of the Arbitration be to affirm the right
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of British sealers to talce seals in the Behrivg Sea. rcithin the bounds
claimed by the United States, that is the eastern part of Behring Sea
under its imrchase from Russia, then compensatio7i is to be made by the

United States; if on the other hand, the result of the arbitration is to

deny the right of British sealers to talce seals within the said waters, then

compensation is to be made by Great Britain to the United States.

And I point ont that if question 5 was intended to touch or to raise a
question of property in the individual seals, or in the herd of seals as they

have been called, or in the industry founded on those seals, the limitation

as to compensation could not have been restricted to the mere question of
the right to taJce seals in Behring Sea; because property is p)roperty, and
if the property in the fur-seal is affirmed to be in the United States, I agree

most entirely ivith the argument of Mr. Carter that tJiat right of property
'is not lost because possession of the thing is lost.

The rights of x)r<>peity attach to a thing wherever the thing is; so as

to the herd, so as to the industry; and whac makes this point clear is

that we have now ii])on the question of Regulations the argument put
forward that in truth the greatest injury that is done to the seals as
individuals, to the seals as a herd, to the industry carried on, or said to

be carried on in relation to them, is done outside Behring Sea and in the

approaches to the Aleutian passes; and yet the limitation as to compensa-
tion is to depend simply upon "<x?/e" or "mo", is there a right in the Brit-

ish subject to talce seals in Behring Sea within the bounds claimed by the

United States under its purchase from Russia.
938 Senator Morgan.—That is not the compensation that is pro-

vided in the Modus Vivendi. That compensation is provided,
because the Government has taken this subject up, and it is a question
between the Governments as to damages under the Modiis Vivendi,

because of their intervention in the matter of seal hunting or fishing, to

prevent it.

Sir Charles Eussell.—I quite agree, but I do not see how that
weakens the force of my position.

Senator Morgan.—1 do not say that it does at all.

Sir Charles Russell.—The two Governments, of course, are
merely representatives of the interests of their respective nations.

Senator Morgan.—This is the first time they assumed to be so.

They made the Modus Vivendi and agreed to submit the damages aris-

ing out of that fact to the Arbitrators.
Sir Charles Russell.—That may be. I am not concerned to dis-

pute that. My point, of course, is this, that if the framers of this

Treaty had any idea of raising before this Tribunal the question as it

is now presented, of individual property in the seals or in the seal herd
or in the industryfounded upon it, the Article dealing with the question
of compensation ought not to have been restricted, could not legally have
been restricted, merely to hilling ivithin Behring Sea, especially as it is

apparent, according to the allegation made on the other side, that the greater

portion of the mischief is done outside Behring Sea.

Mr. Justice Harlan.—May that not be explained in part by the
fact that that relates to damages for abstaining from the exercise of
that right, during the pendency of the Arbitration, to take seals out-

side Behring Sea?
Sir Charles Russell.—That is exactly what I am pointing out. If

it was intended to say thet^e was a right in the individual seals outside

Behring Sea, or in the herd outside Behring Sea, or that the industry could
be affected by anything outside Behring Sea, then the limit of compensa-
tion tcould not have been put as it is in the 5th Article. That is exactly
my argument; but, of course, I am only beginning my justification of
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this nieaiiiug, becanse tlie Tribunal iiuist be good enough to bear in
mind,—1 Ijave in all conscience recurred to it often enough, and I am
afraid, so as to weary the Tribunal.—that my contention is this, that
the whole case of the United States actually presented in the diplo-

matic corresiiondence ivas a case fonnded primarily upon territorial

dominion and jurisdiction in the eastern part of Beliring Sea. The case
based upon their municipal legislation—the case advanced iu the Courts,
inferior and superior—the case based on the Executive action—based
on the instinctions and argument of their counsel—based on the rea-

so!iS on which they invoked the authority of their municipal Tribu-
nals—based on the arguments presented to the Snpreme Court—based
on the judgments of those Supreme Courts, was a case founded upon
this territorial dominion. I am not saying that there is not in the Case

and Counter-Case put forward by the United States Counsel a
939 different interpretation. 1 am dealing with the Treaty, with the

conduct of the United States and their advisers, and with the
diplomatic correspondence up to tlie date of the Treaty. And now I

turn to that correspondence for one moment, though not at any great
length. I begin with an important letter of Mr. Blaine, frequently
referred to, of the 17th Dec, 1890, which is at page 263 of the large
volume of the United States correspondence. I am not going to trouble
the Tribunal with the whole of that letter.

On the 2nd of August 1S90, the Marquis of Salisbury had written to
Sir Jnlian Pauncefote the letter of that date, to which I do not think I

need refer, in which the Marquis of Salisbury says as you well recollect,

Sir

:

You will state that her Majesty's Governmeut have no desire whatever to refuse
to the United States any jurisdiction in Behriug Sea which was conceded by
Great Britain to Russia, and which properly accrues to the i^reseut possessors of
Alaslva

and so on.

Now on the 17th December Mr. Blaine's letter is written, in which
tliat passage occurs to the effect that: If Behriug Sea was included in

the phrase Pacific Ocean, then there is no ground of complaint; and
towards the end of which he invokes some general considerations based
upon, I think, Mr. Phelps' letter of September 1888. But the part I am
now upou is this. He says iu that letter—I am reading from page 285
of volume I of the Appendix to the United States Case:

It will mean something tangible, iu the President's opinion, if G.reat Britain will
consent to arl)itr;ite the real questions which have been under discussion between
the two Governments for the last four years. 1 shall endeavour to state what, iu tlie

judgment of tlie President, tliose issues are.

And then he formulates a number of questions. Then he says, in the
preceding paragraph to the one I have just read:

The second offer of Lord Salisbury to arbitrate, amounts simply to a submission
of tlie question whether any country has a right to extend its jurisdiction more
than 1 marine league from the shore.

Then lie says

:

Her exception placed an obstacle in the highway between continents. -The United
States, in protecting the seal fisheries, will not interfere Avith a single sail of com-
merce on any sea of tbe globe.

Then he proposes questions 1, 2, 3 and 4, all of which deal, as it is

conceded, with the questions of exclusive jurisdiction and exclusive

rights, and then he proceeds:

Fifth. Wliat are now the rights of the United States as to the fur-seal fisheries in

the waters of the Bchring Sea outside of the ordinary territorial limits, whether
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such rifihts grow out of tbe cession by Russia of any 8i)ecial rights or jurisdiction

held by her in such iisheries or in the waters of Behring Sea, or out of the ownership
of the breeding islands and tbe habits of tbe seals in resorting thither and rearing

their young thereon and going out from the islands for food, or out of any other
fact or incident connected with the relation of those seal hsheries to the territorial

possessions of the United States.

940 Kow, shortly stated, that question is briefly this : Wiiat are now
the rights of the United States as to tlie seal fisheries in the

waters of Behring Sea outside the ordinary territorial limits, however
such rights have arisen. Seal fisheries in the waters of Behring Sea:

those are the words.
In further elucidation of that same meaning, I may point to question

6 which he suggests shall be as follows:

If the determination of the foregoing questions shall leave the subject in such
position that the concurrence of Great Britain is necessary in ])rescribing regulations
for the killing of the fur seal in any part of the waters of Behring Sea, then it shall

be further determined: First, how far, if at all, outside the ordinary territorial

limits it is necessary that the United States should exercise an exclusive jurisdiction
in order to protect the seal for the time living upon the islands of the United States
and breeding therefrom. Second, whether a closed season (during which the killing

of seals in the waters of Behring Sea outside the ordinary territorial limits shall be
prohibited) is necessary to save the seal fishing industry, so valuable and important
to mankind, from deterioration or destruction

—

and so forth.

i^ow in the answer on page 290 of the same volume, Lord Salisbury,

writing to Sir Julian Pauncefote on February 21st, criticizes these ques-
tions. As to the 5th question he says, at page 294,

The first clause, what are now the rights of the United States as to the far seal

fisheries in the waters of the Behring Sea outside of the ordinary territorial limits?
is a question which would be very properly referi'ed to the decision of an Arbitrator.

Now T pass on. The next letter to-which I desire to refer, is from Sir

Julian Pauncefote to Mr. Wharton, on page 326. There, Sir Julian
Pauncefote writing to Mr. Wharton says:
Either Government may submit to the Arbitrators any claim for compensation

which it may desire to prefer against the other Government in respect of any losses

or injuries

—

You will observe the large words in which Sir Julian Pauncefote pro-

poses the reference.

any losses or injuries in relation to the fur-seal fishery in Behring Sea.

And so on.

Mr. Wharton replies on the 23rd of July, at page 326. He replies

proposing instead this clause, Mdiich you will see printed in small type
on page 398.

The Government of Great Britain having presented the claims of its subjects for

compensation for the seizui-e of their vessels by the United States in Behring Sea

that matter is to be referred to the Arbitrators. Then I go on, next, to

the letter of Mr. Blaine to Sir Julian Pauncefote of the 4th of May 1891.

This is distinctly in relation to the Modus Vivendi. It is at page 301.

Mr. Blaine there writes proposing the following arrangement.

The Government of the United States limits the number of seals to be killed on
the islands, for purposes just described, to 7,500.

941 The Government of the United States guarantees that no seals shall be killed

in the open waters of the Behring Sea by any person on any vessel sailing

ander the American flag or any American citizen sailing under any other flag.

The Government of Great Britain guarantees that no seals shall be killed in the
open waters of the Behring Sea by any person.

and so on.
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'Now on the 3rd June 1891 at p. 305 this is the proposal which Her
Majesty's Government puts forwaid for a modus vivendi.

The Goveniinent of Great Britain and of the United States shall prohibit, nntil

May, 1892, the killing of seals in Behring Sea or any islands thereof, and will, to

the best of their power and ability, insure that subjects and citizens of the two
nations

and so on.

And Mr. Wharton, on the following day replies in the letter which
is at page 30G, and which will be found to be very important in this

regard. He says

:

I am directed by the President to say, in reply to your note of the 3rd instant, con-

veying to the Government of the United States the resjionse of Her Majesty's Govern-
ment to the proposal of Mr. Blaine for a modus vivendi, relating to the seal fisheries

in Behring Sea during the present season
First. In place of the first and second subdivisions of the agreement, as submitted

to you, the President suggests the following:

(1) The Government of Great Britain shall prohibit, until May 1892, the killing of

seals in all that part of the Behring Sea lying east, eaHtwardly, or southeastwardly,

of the line

that is the line of demarcation.
Then

:

(2) The Government of the United States shall prohibit, until May, 1892, the kill-

ing of seals in that part of Behring Sea above described

and so on.

He then proceeds, in the next paragraph, to say:

These changes are stiggested in order that the modus may clearly have the same
territorial extent with the pending proposals for arbitration;

You observe the words " these changes"—that is to say the limitation

to the eastern part. You will observe the counter proposal was gen-

eral

—

^^all killing in Behring Sea". Says Mr. Wharton: We change
that to " the eastern part of Behring Sea".

These changes are suggested in order that the modus may clearly have the same
territorial extent with the pending proposals for arbitration.

Then, near the middle of the third paragraph of that letter, he says:

The fourth claitse of the proposal of Her Majesty's Government, limiting the tak-
ing effect of the modus vivendi upon the assent of Russia, presents what seems to the
President an insuperable difficulty

and so on
942 Then he says:

He is surprised that this result did not suggest itself to Lord Salisbury, and does
not doubt that it will be apparent to him on a re-examination.

Then comes this important passage: I respectfully ask attention to

this language:

I am also directed to remind you that the contention between the United States
and Great Britain has been limited to that i)art of Behring Sea eastward of the line

of demarcation described in our convention with Russia

and so on.

Then the final sentence in that paragraph is in these words:

It was never supposed by any one representing the Government of the United
States in this correspondence or by the President, that an agreement for a modus
vivendi could be broader than the subject of contention stated m the correspondence
of the respective Governments.

In other words, it is limited to the eastern part of Behring Sea, and
cannot go outside the eastern part of Behring Sea, and it never
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occurred—it was never supposed by anyone representing the Govern-
ment of the United States—that the Modus Vivendi could be broader
than the subject of contention. Now in the next sentence he says:

Negotiations for an Arbitration have been proceeding between the United States

and Great Britain, and if these Powers are competent to settle by this friendly

method their respective rights and relations in the disputed waters

always a limitation of area

upon a permanent basis, it would seem to follow that no question could arise as to

their competency to deal directly with the subject for a single senson. If Great
Britain now insists upon impossible conditions, viz, that the conclusion of a modus
Vivendi is to be delayed until and made contingent upon the assent of Russia to stop
the killing of seals on its own islands and in its own waters, and upon the exercise

by the President of powers not conferred by law, this would be, in his opinion, a prac-
tical withdrawal by Great Britain from the negociations for a modus vivendi

and so on.

Then comes the memorandnm from Sir Julian Pauncefote, with
which I do not think I need trouble you. But, finally, on the 9th of

June, Mr. Wharton wrote i)roposiug the Modus Vivendi which was
ultimately actually adopted; and in the letter on the subject you will

find this passage, on page 312.

As to the third clause of your proposition, I am directed to say that the contention
between the United States and Great Britain has relation solely to the respective
rights of the two Governments in the waters of Behring Sea, outside ordinary ter-

ritorial limits, and the stipulations for the co-operatiou of the two Governments
during this season have, of course, the same natural limitation. This is recognized
in Articles I and II of your proposal

and then he goes on to argue the point.

Then comes the Agreenieut, which he sets out at page 313.

An Agreement between the Government of Her Britannic Majesty, and so on,

943 for the purpose of avoiding irritating differences, and with a view to promote
friendly settlement of the questions pending between the two Governments

touching their respective rights iu Behring Sea and for the preservation of the seal

species, the following Agreement is made.

At this time, it is clear that the fifth question which I am now upon,
had been already settled and determined, as appears from a letter of

the 14th April, 1891. This therefore is the modus vivendi.

Her Majesty's Government will prohibit uutil May next seal killing in that part
of Behring Sea lying eastward of the line of demarcation.

and so on.

The United States Government in the same part of Behring Sea will prohibit seal

killing for the same period.

Then:

Every vessel or person offending against this prohibition in the said waters of
Behring Sea

and so forth.

And now comes, at page 353, a letter of the 24th February 1892, from
Mr. Blaine to Sir Julian Pauncefote.
We have now passed the time of the agreement to the Treaty.

I am in receipt of your favour of the 19th. You therein inform me that Lord Salis-

bury cannot express any opinion on the subject of the modus vireridi until he knows
what we desire to projiose. I am glad to hear that Lord Salisbury contemplates a
modus.

This is the Modus Vivendi of 1892.
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Then be goes on to say:

If Her Majesty's Government wonld make her efforts most effective, fhe sealing
in the North Pacific Ocean should be jji-ohibited, for there the slaughter of the
mothers heavy with young is the greatest.

Then on the 7th March, Sir Julian Pauncefote again writes, which
will be found at page 355:

Lord Salisbury's proposal of a 30 mile radius round the Pribilof Islands within
which no sealing should be allowed, is a judicious temporary measure of precaution
pending the estalilishment of permanent Regulations.for the fishery as a whole. It
is a somewhat larger proposal than that which you originally made'to me on the 16th
March 1891, and which was for a similar radius of 25 miles only.

Then comes the most important of these letters from Mr. Wharton to
Sir Julian Pauncefote, of the 8th March, 1892, which is at page 356.

The United States claims an exclusive right to take seals in a portion of Behring
Sea, while Her Majesty's Government claims a common right to pursue and take the
seals in those waters outside a three-mile limit. This serious and protracted contro-
versy, it has now been happily agreed, shall be submitted to the determination of a
Tribunal of Arbitration, and the Treaty only awaits the action of the American
Senate.

We have, therefore, got to the point not merely of the Treaty
1)44 of Arbitration, but we have at this time readied the second

Modus Vivendi, and here we have Mr. Wharton's distinct intima-
tion of what is at that point (and Mr. Wharton M^as quite right, because
it was the case that was made in the previous diplomatic correspond-
ence), the case made as to the justification of the seizure.

The United States claims an exclusive right to take seals in a portion of Behring
Sea, while Her Majesty's Government claims a common right to pursue and take the
seals in those waters outside a three-mile limit.

That is exactly what I say is the issue intended to be raised by this
fifth question.

I think there is one other passage that perhaps I ought to read:

The President cannot agree, now that the terms of Arbitration have been settled,
that the restrictions imposed shall be less than those which both Governments
deemed to be appropriate when it was still uncertain whether an early adjustment
of the controversy was attainable. He, therefore, hopes that Her Majesty's Gov-
ernment will consent to renew the arrangement of last year with the promptness
which the exigency demands, and to agree to enforce it by refusing all clearances to
sealing vessels for the prohibited waters, and by re-calling from those waters all such
vessels as have already cleared. This Government will honourably abide the Judg-
ment of the High Tribunal which has been agreed upon, whether that Judgment be
favourable or unfavourable, and will not seek to avoid a just responsibility for any
of its acts which, by that Judgment, are found to be unlawful. But certainly the
United States cannot be expected to suspend the defence, by such means as are within
its power, of the property and jurisdictional rights claimed by it pending the Arbi-
tration and to consent to receive them from that Tribunal, if awarded, shorn of much
of their value by the acts of irresponsible persons.

Senator Morgan.—Will you allow me to suggest to you this enquiry?
The Modus Vivendi of 1891, as I understand, is not included in the
Treaty of February the 29th 1892; but the Modus Vivendi of 1892 is

included in that Treaty?
Sir Charles Eussell.—Quite so.

Senator Morgan.—The Modus Vivendi of 1891 is entirely left out of
consideration in the Treaty of February the 29th 1892 ?

Sir Charles Eussell.—That is so, Sir.

Senator Morgan.—Now, the proposition you have just read is that
the United States claims an exclusive right to take seals in a portion
of Behring Sea, while Her Majesty's Government claims a common right
to pursue aaid take the seals outside of the 3 mile limit. I wish to caU
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atteutiou to tliia as a question, and only as a question, whether that

exact subject is not provided for in Article I, instead of in the oth point

in Article VI.
Sir Charles Eussell.—No; with great deference, I think not,

because question I, as you yourself very early in the discussion pointed

out, is entirely conversant with what exclusive jurisdiction and what
exclusive rights Kussia asserted and exercised.

Senator Morgan.—I spoke of article I of the Treaty.

Sir Charles RusfeELL.—Oh, I beg your pardon.

945 Senator Morgan.—I think when they came to formulate the

Treaty, and drew up the tiual agreement, the question you have
been considering and reading an extract from was included in the first

question submitted in Article I of the Treaty.

Sir Charles Russell.—I was about to refer to that Article,

strangely enough, in an entirely different sense, to show that that

supports, as I submit, the contention I am upon.
Senator Morgan.—It may do so.

Sir Charles Russell.—The thread of that contention on the part

of the United States runs all through the assertion of exclusive juris-

diction in a defined area, and I submit it is borne out by the language
of Article I.

The questions which have arisen hetween the Government of Her Britannic

Majesty and the Government of the United States concerning

—

what?

the jurisdictiouai rights of the United States in the waters of theBehring Sea and
concerning also the presei'vatiou of the fur-seal.

Jurisdictional rights to be determined as a matter of right: the pres-

ervation of the fur-seal to be determined as a matter of regulations.

Senator Morgan.—The questions submitted seem to be presented in

Article I, while the five suggestions or enquiries in Article YI are called

points—five points which very properly may be included within the

questions for consideration. The question submitted to the Arbitration

seems to me to be worthy of consideration, whether the questions are

not the ones to which the Award must respond.

Sir Charles Russell.—1 should have thought, with deference, that

the questions are formulated, and if there be anything outside these

questions mentioned in Articles VI and VII which the Tribunal should

thiuk ought to be answered, of course they are to be answered; but I

take Articles VI and VII as intended, whether they have been effective

or not is another question, to formulate for the assistance of the Tri-

bunal the precise questions which would settle the controversy between
the parties. The way in which the matter is put is this:

In deciding the matters submitted to the Arbitrators it is agreed that the following

five points shall bo submitted to them, iu order that their award shall embrace a

distinct decision upon each of the said five points, to wit

and then Article VII very properly treats those as questions.

If the determination of the foregoing questions as to the exclusive jurisdiction of

the United States shall leave the subject in such a position that the concurrence of

Great Britain is necessary

then there are to be Regulations.
Senator Morgan.—That brings us up to the point whether or not the

word "questions" in article VII does not refer to the three ques-

946 tions which are propounded in the first Article of the submission,

and not to the five points mentioned in Article VI.
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Sir Charles Russell.—I should with ^reat deference have said,

when Article VII began with the words "If the determination of the

foregoing- questions", which you will observe are all put with a note of

interrogation at the end of them, that Article VII pointedly, clearly,

and distinctly referred to the foregoing tive questions, and I think I am
right in saying, subject to correction on that point, that there was not

any difference in the argument of my learned friend and that which I

now submit.
Senator MoRaAN.—I am aware of that fact, but, of course, we have

our own views.

Sir Charles Russell.—Naturally, and I do not suggest the con-

trary. Now I think I have only to refer to two other letters. On the

22nd March there is a letter from Mr. Wharton to Sir Julian Pauncefote
at page 301

:

For it lunst not be forgotten that if Her Majesty's Government proceeds during
this sealing season upon the basis of its contention as to the right of the Canadian
sealers, no choice is left to this Government but to proceed on the basis of its confident
contention that pelagic sealing in the Behring Sea is an infraction of its jurisdiction

and property rights.

Finally, on page 363, Sir Julian Pauncefote writes to Mr. Wharton
thus

:

As an alternate course, Her Majesty's Government are also willing, after the ratifi-

cation of the Treaty, to prohibit sealing in the disputed waters, if vessels be excepted
from the prohibition which produce a certificate that they have given security for

such damages as the Arbitrators may assess in case of a decision adverse

and so on.

Then there is a letter on page 364:

With reference to my previous note of this date, and to the discussions which have
taken place regarding the claims of our respective Governments to compensation in
relation to the fur-seal fishery in Behring Sea, I have been instructed by the Marquis
of Salisbury,

and so on. Then he says this:

That in case the Arbitrators shall decide in favour of the British Government, that
Government may ask them further to decide whether the United States Government
has since 1885 taken any action in Behring Sea directly inflicting a wrongful loss on
the United States or its lessees, and if so, to assess the damage incurred thereby.

Senator Morgan.—But that feature did not get into the Treaty.
Sir Charles Russell.—That is the feature which did get into

Article V of the Modua Vivendi, which is a part of this Treaty.
Senator Morgan.—Yes.
Sir Charles Russell.—Then there is one passage which I wish to

emphasize before I go on, in the letter of the 4th of June, 1891; it is at
the foot of page 306

:

The fourth clause of the proposal of Her Majesty's Government, limiting the
947 taking effect of the viodiis viveudi upon the assent of Russia, presents what

seems to the President an insuperable difficulty, as an adherence to that sug-
gestion by Her Majesty's Governmeut will, in his opinion, prevent the conclusion of
any Agreement and will inevitably cause such a delay.

and so on

:

That I have already read. You observe that the object of Sir Julian
Pauncefote was, by including Russia, to have the extension of the
Modus Vivendi so as to prohibit the killing in other x^arts of the
Behring Sea westward of the line of demarcation; and this is the way
in which that suggestion is met by Mr. Wharton.

I am also directed to remind you that the contention between the United States
and Great Britain has been limited to that part of Behring Sea eastward of the line
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of demarcation described in our convention with Russia, to which reference has
already been made, and that Russia has never asserted any rights in these waters
aflecting the subject-matter of this contention and cannot, therefore, be a necessary

party to these negotiations if they are not now improperly expanded. Under the
Statutes of the United States, the President is authorized to prohibit sealing in the
Behring Sea within the limits described in our Convention with Russia, and to

restrict the killing of seals on the Islands of the United States. But no authority

is conferred upon him to prohibit or make penal the taking of seals in the Waters of
Behring Sea westward of the line referred to, or upon any of the shores or islands

thereof. It was never supposed by anyone representing the Governinent of the
United States in this correspondence, or by the President, that an Agreement for a
modus Vivendi could be broader than the subject of contention stated in the corre-

spondence of the respective Governments.

Now, Sir, I submit that I have said enough to show that I am raising

a grave question for the consideration of this Tribunal, as to the true
construction of that question 5 : whether, in other words, I am not justi-

fied in stating that that question, like the first four, is conversant with
questions of jurisdiction and exclusive right in a limited area, namely,
the eastern part of Behring Sea; and that in no part of the correspond-

ence leading up to the Treaty, nor in the Treaty itself, is there raised

the question of a right of property in the individual fur-seal, or in the
herd, or in the industry based upon the fur seal, except as a question of

jurisdiction within this limited area. I, of course, have already told

the Tribunal that I cannot venture to assume that the meaning which
I am putting upon this question is the meaning which the Tribunal
will say is right, and, therefore, it would be incumbent upon me to

argue it presently as if it had a different meaning, such as my learned
friend suggests. That I will not shrink from doing, but I feel bound
to put before the Tribunal our view, justified as I contend by the legis-

lative and executive action of the United States, and by the diplomatic

correspondence: that from first to last this was a question, in whatever
shape it was put, which was based upon jurisdiction of an exclusive,

-in other words of a territorial character, and it is properly in that

character referred to, in Article VII, as being a question of exclusive

jurisdiction.

Now I must assume at this present stage of my argument that
948 the question is, has the United States an exclusive right to take

fur-seals in the eastern x)art of Behring Sea, and an exclusive

jurisdiction" to enforce and protect by the exercise of sovereign power
that right in the eastern part of Behring Sea?
The President.—Do you believe that the words in Article VII

The fur-seals in or habitually resorting to the Behring Sea

were originally conceived as making part of the first wording of that
Article VII, or were they brought in afterwards? Do you know any-
thing about that?

Sir Charles Eussell.—I can answer that question, Sir, because
the original frame of the question is to be found in Mr. Blaine's letter

of December 1890. I have read that letter to you and I will read it

again. It is in page 286 of the United States Appendix Volume 1.

Of course I have read the correspondence which brought it dewn to a
later period, showing the views of Mr. Wharton after the Treaty was
actually executed and signed. The words are there in the original

letter of Mr. Blaine; and if you turn to page 295, you will see that Mr.
Blaine repeats the substance of the same question in that letter of the
14th April 1891 ; the 5th question is stated in the form in which it is

there suggested.
Mr. Justice Harlan.—What Baron de Courcel is referring to now is,

what is the 7th Article, but which was originally the Gth question : and
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that 6tli question, in the form in which it appears in the Treaty first

appears in Mr. Wharton's letter of June 2otli 1891, page 319.

Sir Charles Russell.—That is quite right.

Mr. Justice Harlan.—That is where the words "habitually resort-

ing to" come into the 6th question?
Sir Charles Kussell.—Yes, but with great deference they also

appear, not as part of the 7th question, for there was no 7th question
at that moment, but they also ai)[)ear in the letter of Mr. Blaine of the
17th December that I have mentioned.
Lord Hannen. —Is that their earliest appearance?
Sir Charles Russell.—As far as I know.
Mr. Justice Harlan.—What do you say appears there?
Sir Charles Russell.—They do not appear in the letter of Decem-

ber 17th—I mean not exactly.

Mr. Justice Harlan.—I have not been able to find them in the sixth
question anywhere prior to June the 25th, 1891.

Sir Charles Russell.—I think that is correct.

Mr. Justice Harlan.—When Mr. Wharton reframes the sixth Ques-
tion, he submits it in the precise words of Article VII.

Sir Charles Russell.—I think you are riglit; I think that is so.

Senator Morgan.—A different mind had got hold of the correspond-
ence, and put in that additional idea.

Sir Charles Russell.—I should like to emphasize this. If

949 you will turn to page 305, you will see that, at that time, the five

Questions had been settled; and Sir Julian Pauncefote writes.

The undersigued has been instructed by the Marquis of Salisbury to inform the
United States Government that Her Majesty's Government are prepared to assent to
tlie tirst five questions proposed to be submitted to arbitration in the note of th,©

Hon. James G. Blaine to the undersigued, dated 14th of April last.

That letter is at page 295.

Her Majesty's Government cannot give their assent to the sixth question formu-
lated in that note. In lieu thereof they propose the appointment of a commission to
consist of four experts, and so on. "The Commission shall examine and report on
the Question which follows":
For the purpose of pi'eserving the fur-seal race in Behring Sea from extermination,

what international arrangements, if any, are necessary between Great Britain and
the United States and Russia or any other power?
As regards the question of comiiensation, Her Majesty's Government propose the

following article.

It shall be competent to the Arbitrators to award such compensation,

and so on.

Therefore at that date, and long before the correspondence with Mr.
Wharton which I have been reading, the first five questions had been
settled, and I was using that correspondence for the light it throws
upon the meaning which Mr. Wharton attached to those five questions.
Then, after the 3rd or 4th June arises the question which is now the
7th Article, namely the question of Regulations. That is the way in
which the matter stands.
The President.—Then you do not construe the protection spoken

of in question 5 of Article VI in the same way as the protection men-
tioned in Article VII?

Sir (3HARLES Russell.—In one sense yes, and in another sense no.
I would prefer, if the Arbitrators would allow me to do so, to reserve
my construction of Article VII till I come to it. I think it would be
better that I should do so. I have a strong view about it, if the Presi-
dent will allow me to say so, but I do not want to mix up the question
of right and the question of Regulations.
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Senator Morgan.—It occurs to uie, perhaps I am entirely mistaken,
that the decision, Avhichever way it may turn, on the live questions in

Article VI—still omits a decision upon this question of the rights of the
citizens and subjects of either country as regards the taking- of fur seals

in or habitually resorting- to the said waters. Of course, that question
would be negatively answered in the afiirmative proposition that the
seals belonged to the United States, or tliat the United States had a
right of protection over the seals; but, at the same time, this affirmative

question is put to the Arbitrators; and we are instructed here that we
shall decide every question that is submitted to us, and it seems to me
that we must give an affirmative answer on that proposition. I mean,
by an affirmative answer, a direct answer.

Sir Charles Eussell.—I think you do. I should have
950 respectfully submitted, as far as I can at present see, that the

answers to the first five questions answer everything. For
instance, assume the first four questions to be decided in the sense that
Eussia exercised and asserted these rights and that Great Britain
recognized and conceded them, and that to those rights the United
States succeeded by right of cession, then the answer in that sense
would be the negatioij of the right of anybody else, because you would
have then found that there was an exclusive right and an exclusive
jurisdiction, and that would be a distinct answer. Equally the other
way; if the answer is there was no exclusive right and no exclusive
jurisdiction, then it follows that it is left to be determined according to

general international law; in other words, it is a matter of common
right. Article I is a mere general statement of the nature of the ques-
tions that have arisen. Article VI deals with the specific points which
are to determine those questions.

Senator Morgan.—But Article I says: "These questions shall be
submitted to a Tribunal of Arbitration".

Sir Charles Eussell.—Yes; that is to say, the matters that have
arisen.

Senator Morgan.—l^o; "these questions."
Sir Charles Eussell.—I know. Sir; but that is a description merely

of the matters of difference that have aiisen. That is my conception.
Now if I am right in this interpretation—and I have said all 1 desire

to say upon it—I may deal with the argument upon it very briefly

indeed. I have, in fact, already dealt with it in the argument as to

Eussian assertion of rights and Eussian exercise of rights, because
although it is true to say that question I of Article VI does not ask
what rights Eussia in fact had, but only what rights she asserted and
exercised, it is not too much to say that if she had any other rights than
those she did assert and exercise, she would have asserted them and
exercised them if it had been necessary for her purpose to assert and
exercise them.
We have come therefore to this point: That if my interpretation is

right—and of course I am arguing upon that assumption at present—it

must be held that the United States can assert that it has rights which
Eussia had not. In effect it comes to that. I have already discussed
what rights Eussia had. Eussia was the possessor of dominion on the
Pribilof Islands. She was therefore the owner of the islands to which
these animals resorted for a considerable portion of the year. She
therefore had special facilities for capturing, taking possession of, and
killing these animals. She had that exclusive right by reason of her
territorial dominion. She had the extension of that exclusive right to

the three mile limit, or whatever the marginal belt is to be considered.
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She Lad no right beyond, unless there is to be asserted on the part of

Russia, or on the part of United States, some power over the adjoining-

sea of an exchisive kind, which is not found to be recognized by inter-

national law. There may be such a right if there is property in tlie

fur-seal. That I shall discuss when the question comes up. There
951 may be such a right if there is property in the seal herd. That

I shall discuss when I come to the question in its proper order.

I am assuming that the question relates not to property in the seal, and
not to property iu the herd, but to what the rights are; and the circum-

scription of the rights which, as territorial owner, any nation possesses

is, according to authority, exactly as 1 have stated it.

Now, what is the foundation of this argument? The ultimate founda-

tion of it is this—that no question of exchisive jurisdiction in a defined

area cau exist apart from territorial dominion, from Exclusive juris-

sovereign power, over that area; because the assertion of ^•^^^'o°^'^ij^'*^j|'^^^^^^^^

exclusive jurisdiction is an assertion that nobody else has apart from territo-

a right to go there; is an assertion of the right to
"''^ ''°™""°°-

exclude everybody else from that place; is an assertion of the right to

treat the particular area covered by so much water just on the same
principle as if it were so much land, and a part of the admitted terra

firma of the particular Power that is claiming to exercise it. What
does that auiount to when it is extended to a claim on the high sea,s?

It conflicts with, is repugnant to, two great principles: first, the prin-

ciple of limitation of territory to a specific distance from the shore,

terrcB dominium Jinitur uhifinitvr armorum vis. It is next repugnant

to the great principle of the equality of every nation, small and great,

upon the high sea outside the three mile limit, or whatever the mar-

ginal belt is. It is therefore an assertion contlicting with the sover-

eignty of any and all other Powers, who are equal and have equal

rights upon the high sea.

Am I to be invited by the Tribunal to justify that position, apart

from the right of defence incident to property, which I am not dealing

with ? I am assuming the question to mean what 1 have endeavoured to

demonstrate it means. Is it necessary that I should argue that upon
the basis there is no such right? Why, it is hardly put forward in the

argument of my learned friend. What is put forward by my learned

friends is to be found on page 19 of their Counter Case.

The distinction, between the right of exclusive jurisdiction over Behriug Sea on
the one hand, and the right of a nation on the other liand, to presarve for tlie use

of its citizens its interests on land by the adoption of all necessary, even though
they be somewhat unusual, measures, whether on land or sea, is so broad

—

Yes, indeed

!

as to require no further exposition.

And SO they are content to leave this proposition. If that means
preserve for the use of its citizens its interests on land by adopting

measures at sea to protect its property or its property interest, which

I suppose is what is meant, 1 will deal with it presently; but what I

am dealing with now is the first part of the case, that this claim, this

question five, points to the right of the exclusive territorial jurisdic-

tion over the eastern part of the Behring Sea; and if that be the right

meaning of the question, my learned friends admit it is the

952 latter right, not the former, that the United States contend to

have been exercised, first by Eussia, and later by themselves.

The President.—Sir Charles, if you construe the question five as

meaning only rights of jurisdiction, do you not think than that ques-

tion five would be just a repetition of question four?

B S, PT XIII 13



194 ORAL ARGUMENT OF SIR CHARLES RUSSELL, Q. C. M. P.

Sir Charles Russell.—In one sense yes, and in auotlier sense no.

The President.—I say if nnder question five in Article Yl we are

to understand nothing but rights of jurisdiction-

Has the United States iiuy right, etc. . .

that would be just exactly the same as question four.

Did not all the rights of Russia as to jurisdictiou pass unimpaired to the United
States?

Sir Charles Russell.—I quite agree, Sir; practically, yes. That
is what I am arguing. I have argued this question five, and my mean-
ing is the same when I have been discussing the first four questions,

except with this difference: that articles one, two, three and four deal

solely with derivative rights from Russia, and in article five the ques-

tion is, what rights has the United States as a matter inherent in its

own possession of territory.

The President.—The authors of the Treaty must have anticipated
something different from what was in the preceding questions.

Sir Charles Russell.—It does not necessarily mean that it sliould

be something different. It contemplates the possibility of its being
something ditierent; but it merely contemplates the possibility m this

sense: "We assert that Russia asserted certain exclusive claims of
jurisdiction; we also assert that we have certain exclusive claims of

jurisdiction".

In each case, if my contention is right, it is limited to a claim of

territorial dominion.
The President.—I believe, as we understand the case of the IJnited

States, they understood that this question five meant also derivative

rights. They did not argue that they had new rights which originated

in the cession of territory in their hands only, but that the same rights

were vested in Russia.
Sir Charles Russell.—That is what I venture to say; and tliat

is the reason I said that in arguing what rights Russia asserted and
exercised, I was also really arguing question five. You see the dis-

tinction is that questions one, two, tliree and four, were directed to

what riglits were asserted and exercised. Question five may have a
more restricted or a more enlarged meaning—what rights in fact the
United States have. But I' was about to say that I could deal with
this matter very briefly because I have shown, if my interpretation of

the question is right, that that is not the nature of the right which the
United States ar§ claiming for themselves; because 1 take it that

although this is a statement that the- latter right, and not the
953 former, is the right which the United States contend was exer-

cised first by Russia and later by themselves, that they embrace
not only their own derivative claim under Russia, but their own claim,

whatever it is, as inherent in their territorial possessions.

The President.—Their argnment is that they have peculiar rights.

Your argument is that this question five merely limits the right of

jurisdictiou, like the preceding questions?
Sir Charles Russell.—Unquestionably, sir, although it is conceiv-

able that there may have been a right which the United States i)ossessed

that Russia neither asserted nor exercised. It is conceivable. That
is all.

The President.—You think it is upon that hypothesis that the

question has been brought in?

Sir Charles Russell.—I can only judge by the terms of the ques-

tion itself. 'l take the language in Avhich Mr. Wharton, the Acting
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Secretary of State, construes it. I take the language in which the
diplomatic correspondence construes it.

1 was going to say I propose to deal briefly with this because of the
views which have been put. The i)oint where my friends and I differ

—

materially differ, I mean—here, is as to what the meaning of this ques-
tion is. I have already told the Tribunal I am not going to assume my
meaning is the correct one. I propose to argue it also on the basis that
their meaning is the correct one. That I will presently come to; but I

must take it step by step.

The President.—Do you mean to argue it at some length?
Sir Chaiiles Eussell.—I have four or five authorities; but they

are authorities upon points which I conceive not to be disputed.
The Tribunal thereupon adjourned until Tuesday, May -'ii, 1893, at

11:30 o'clock a. m.



T^A^ENTY-FIFTH DAY, MAY 2^^^, 1893,

The President.—We are liappy to resume our hearing- again, Sir

Charles, and are quite ready to hear you.

Sir Charles Russell.—Mr. President, when the Tribunal last sat,

I was discussing what was the true lueaning of question 5 of Article

VI. I had pointed out what we conceive to be the meaning, and I had
added that I proposed also to discuss the dilferent effect given to that

question in various forms in the Argument on the part of the United
States. While I was endeavouring to establish the point that question
5 is of the same character as the preceding questions, in the sense that
it relates to a question of exclusive jurisdiction, and is so designated in

the succeeding Article VII,—while I was dwelling upon that i)oint, you,
Mr. President, put to me the question whether the result of the argu-

ment would not be in effect to say that question 5 was the same as

question 4: to which I answered, and I repeat that answer: in effect,

yes. But I have now to suggest the probable reason why question 5

was added.
It will be observed by the Tribunal that all the previous questions,

1, 2, 3, and 4, are conversant with rights which Kussia asserted and
exercised. It has, therefore, nothing to do with what rights Russia
possessed.

Therefore question 5 might properly find a place in the Article in

order to cover the possibility (it was no more than a liossibility) that
there were rights which Russia had in fact, but which she did not assert

or which she did not exercise. That would I think be a sufficient

ex])lanation by itself why question 5, although of the same character
as the preceding questions, still finds a place in that Article. A farther

explanation might be found in this fact, that at the period to which the

first four questions relate, namely, the period of Russian dominion, the

whole of the territory on the east side of Behring Sea down to and
including the Aleutian chain, and the whole of the territory ui^on the

west side of Behring Sea from Behring Straits down to the southern
side of Kamschatka, were also Russian territory. Therefore question
5 may also have been framed in order to leave open the ])oint whether
any rights over the intervening waters that Russia may have asserted

and exercised, treating it if she so willed, and as she professed to have
the power to do, as a shut sea—whether that condition of things was
or was not altered when the portion of the territory bounding the east-

ern side of Behring Sea passed into other hands so that the territory

on each side came to be in different ownerships.
But so far as the mere questions in Article VI are concerned

—

955 I say it with all respect to my learned friends—I care not what
meaning is put upon them so far as those five questions are

concerned.
I shall have to submit that just in x>roportion as they depart from the

main argument of Mr. Blaine based upon the assertion of territorial

dominion derived from Russia, just so in inoportion do they become
more and more involved in absurdities, more and more indefensible in

law become the positions they assume. I only attach importance to it

196
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and would not have dwelt even at this length upon it but that it has
strictly a more wide-reaching- signiticance; because I have uttei-ly failed

in my argument if I have not conveyed to each member of this Tribunal
the contention which we are submitting, that in truth the whole area of
dispute between these parties was Behring Sea, and nothing outside
Behriug Sea; and that if the area of dispute was Behring Sea, and.

nothing but Behring Sea, the area of jurisdiction of this Tribunal is

restricted within the same limits.

But I repeat, and I leave that part of the argument by saying that I

think the Tribunal will find the more they examine the history of the
United States contention, their executive action, their proceedings in

their local Courts, the arguments of their representative counsel at
Washington—the Solicitor and Attorney General—the diplomatic cor-

respondence, Article YII of this Treaty, and lastly Article V of the
Modus Vivendi, which recognizes and limits the right to compensation
to be paid by us if we have no right to kill seals merely in the Behring
sea—that, taking all these things into consideration, the Tribunal, what-
ever may be its desire, will find it exceedingly difticult to satisfy them-
selves that the area of dispute is not limited by the terms of this Treaty
strictly to Behring Sea.

I have now to say in connection with this, and to repeat what I have
already said, that if my suggested interpretation of these questions b^
correct, namely, that.it meant an exclusive right to take fur-seals in

Behring Sea, that is to say, a property right of an exclusive character
in the fishery in Behring Sea and not in the seals as individuals or in

the herd, and that the claim of protection referred to meant a claim of
exclusive jurisdiction to protect tliem within the eastern ])art of Behring
Sea,—that if that be the true meaning, I am saved the discussion of it

because I have already discussed it, and discussed it at length, under
the question of the derivative title claimed under Kussia. I hope that
is a])preciated by the Tribunal, and I do not desire to repeat myself,
nor do I at this stage propose to trouble the Tribunal with the citation
of the authorities which show that a claim within a definite area and a
claim by which it is sought to exclude other ships of other nations from
that definite area of the sea, is a question of the sovereignty: that
nothing can justify it according to the rules of international law short
of an assertion founded upon the just reasons of prescription and acqui-
escence, upon which alone can be based claim of territorial dominion
pure and simi^le.

Now, I assume, and I confess it would be quite natural that the Tri-

bunal should be anxious (o assume, as wide a meaning to this 5th
956 question as it is capable of; for I agree it is much more important

to determine what rights the United States has rather than what
is the meaning of this particular question, although the Tribunal, of
course, will see that, in order to answer that question correctly, the
attempt must be first made to fix what the true meaning of the question
is. I have suggested one.
Now, I will assume that it means the assertion of a right of property

in one of three different forms: in the seals, or in the herd as it has
been called, or in the industry founded upon the seals; and, correlative
to that right of property, the further right of protecting it by search,
seizure and confiscation; and I proceed, therefore, to enquire whether
there is, in any one of those alleged forms, any legal right of property
whatever in the United States.

I am glad to find myself in agreement on some points with ray learned
friends } I agree that the question of property in the seals or in the



198 ORAT. ARGUMENT OF SIR CHARLES RUSSELL, Q. C. M. P.

seals as a oolleetioii, or group, or herd, depends upon the
ertyTn the" "hOT?r' nature and liabits of tlie animal and the physical rela-
examiue.i.

^j^^j^ ^f ^^^ United States to that animal. For my own
part I am entirely unable to draw any distinction between the claim of

property in the seals and the claim of jtroperty in the so-called seal

herd. I cannot see where there is any legal ground for any such dis-

tinction. If there is property in the individual seals, there is property
in the herd composed of those individual seals. If there is no property
in the individual seals, it passes human comprehension, at least my
comprehension, how it can be alleged that there is a property in the
herd or collection of individual seals. Because it cannot be that a
congregation of items each one of which is, upon the hypothesis, not
property, yet, when they make up the whole, which is called a herd,

become property. The question, therefore, really is; Is there a prop-

erty in the Individval seals ? Because lam not going to argue (it would
be absurd, in my judgment, to argue), that if there is a i^rojjerty in the
individual seals, there is not a jiroperty in the herd which is made up
of a number of individual seals. I will sjieak of the industry presently.

Upon this part of the case the question is:—Has the United States
property in the individual seals!

Xow, I would like the Tribunal to note the signs of distrust with
which this argument is advanced upon the part of the United States.

I propose to cull some brief passages from the written Argument of my
learned friends. At page 104 this passage occurs':

It may be asked whether the claim made by the United States goes to the extent
of assevtiug a legal right of property in rtw// individual seal which may at any time be
found in the seas between the Pribilof Islands at the north and the coast of Cali-

fornia at the south. And whether they would insist that in the case of any seal

captured anywhere within those limits by any person other than a native Indian,
and for purposes of scientific curiosity, or to satisfy hunger, a trespass had been
committed upon the property of the United States, and an actionmight be maintained
in their name in a municipal tribunal to recover damages, or for the recovery of the
skin of the animal, if it should anywhere be found. The United -States do not insist

upon this extreme point, because it is not necessary to insist upon it. All that is

needed for their purposes is that their property interest in the liei'ds should be
957 so far recognized as to justify a prohibition by them of any destructive pursuit

of the animal calculated to injure the industry jjrosecutod by them on the
islands upon the basis of their property interest. The conception of a properly
interest in the herd, as distinct from a particular title to every seal composing the
herd, is clear and intelligible; and a recognition of this would enable the United
States to adopt any reasonable measures for the protection of such interest.

Well, Mr. President, it may be my fault—the Tribunal must say—but
I confess so far from the conception of a property interest in the herd
being clear and intelligible as distinct from a i)articular title to the indi-

viduals composing the herd, I utterly and absolutely fail to appreciate

it—The sole point is property or no property. How in the name of

heavens, if there be no property in the individual seal, the collection of a
number of items, each of which is not property, yet go to make up prop-

erty in the whole, I cannot realize ; and it is a matter greatly I think to be
regretted that either in the written argument, or in the oral argument,
more effort was not made to convey this so-called clear intelligible con-

ception to minds like those of my learned friends and like mine, which
have certainly entirely failed to grasp it.

Now another passage in the same sense is found in page 133 in the
same argument.

While the United States Government asserts and stands upon the full claim of
property in the seals which we have attempted to establish, it is still to be borne in

mind that a more qualitied right would yet be sufficient for the actual requirements
of the present case. The question here is not what is the right of ownership in an
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iuclividual seal, should it wander in some other period into somp. other uikI far dis-

tant sea; that is an inquiry not essential to be gone into; but wliat is the riglit of
properly in the herd as a whole,

Bat the whole is made up of parts; and if there is no property in the
parts how is there property in the whole ?

—

in the seas and under the circumstances in which it is thus availed of by the
United States Government as the foundation of an important national concern.

Now, lastly (and I cannot deny myself the pleasure of referring to
this), when my friend Mr. Carter got to this very ticlclish point, some of
the members of the Tribunal interi)Osed questions. I am referring to
page 475 of the revised text of my friend Mr. Garter argument.
Mr. Carter.—One moment, Sir Charles—there are not that number

of pages in the argument as revised by me. I do not know what you
are referring to as the " re%ased text."

Sir Charles Eussell.—I am Tj^ferriug to the report which we have
been furnishing to the Tribunal.
Mr. Carter.—I shall insist that the only report that can be referred

to is the one revised by me.
Sir Charles Russell.—That would indeed be very strange.
The President.—If there is any objection to what Sir Charles Eus-

sell reads, you will be able to state your objection.

Mr. Carter.—Yes, but I object to the practice of referring to it.

958 Sir Charles Russell.—That would be very extraordinary.
I have not even read my friend's argument in any other form

than the form with which I have been fomiliar.

The President.—Both reports are unofficial.

Mr. Carter.—Yes, but of two unofficial reports I submit that the
one which the Tribunal should use in a matter of reference should be
the one prepared by counsel.

The President.—If there is any doubt about it, of course, you will

refer to your text.

Sir Charles Russell.—I think my friend will see that he has no
reason to complain.
Mr. Carter.—I object to the practice, tliat is all.

Sir Charles Russell.—Then I insist on my right, Mr. Carter, if

you put it so.

Mr. Carter.—And I object to it.

Sir Charles Russell.—I was going to say that, my friend will

have no reason to complain, because if there be anything that he wishes
to disavow in what is here recorded, I will accept his disavowal at once.
Mr. Carter.—Yes, but there is an authorized report of the argu-

ment.
Lord Hannen.—There is no such thing as an authorized report of the

argument.
Sir Charles Russell.—With great deference, I cannot accept the

statement of my learned friend. The authorized argument was the oral
argument. We for our convenience, and at our own sole cost, have
furnished the Tribunal all through with an authentic report, carefully
revised as far as the intelligence of those to whom that task was
allotted enabled them to do it—fairly and properly revised.

Lord Hannen.—You will tell us what you believe Mr. Carter said,

and if any dispute arises upon it, of course we shall be very happy to

hear what Mr, Carter has to say about it.

Sir Charles Russell.—I may at some future time, although I will

not ijromise, have the pleasure of reading my friend's revised edition
of his argument, but at present I have not seen it or even looked at it.
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Now the pajic of the daily report to which I am referring is page 475,

and my learned friend is dealing with that very thorny subject—the
early history of i)elagic sealing. lie is face to face with the fact, wliich

he admits, that the hrst and earliest pursuit of fur-seals known in the
history of the human race was pelagic; fur-sealing, carried on no doubt
in a rude fashion—not in as effe(;tive a fashion as modern a])i)liances

permit, but still carried on as a means of subsistence, and as a means
of affording articles for barter (and in that way furnishing them to

commerce), along the coast at the instance of the aboriginal natives.

My learned friend, addressing himself to that subject, said:

As I said before, many times in the coarse of my argument, the attack by barba-
rians on the frnits of the earth is limited, confined, and generally not destructive;

but when civilization makes her attack upon thom her metiiods are perfectly
959 destructive, unless she makes use of tliose appliances whicli civilization

teaches her by which that destruction may be avoided. Therefore there is no
difficulty in awarding to the United States a right of property, subject to the right
of the Indians to capture in the manner in which they were formerly accustomed to

do before the use of vessels for pelagic sealing ; but not a right to go out and engage
in pelagic sealing.

The President.—Do you not thiul<: it very difficult to draw a legal line of limita-

tion between what an Indian is allowed to do for himself, and what he may be
allowed or permitted to do in the service of a European or civilized man?
Mr. Carter.—There are always practical difficulties connected with dealings with

barbaric tribes—greater or lesser difficulties—but not insuperable difficulties con-
nected with it.

My friend evades the point,—does not even ai>preciate the point. It

is not a question of there being greater or less difficulties in dealing
with barbaric tribes—it is the question whether it is not difficult to

draw the legal limitation between what is admitted to be a thing that
the Indian may do for himself, according to his barbaric methods, and
what he may do if employed at the instance of civilized man. The
learned President recalls my friend to the question with this obser-

vation :

Do you find that there is a substantial legal difference between the two cases?
Mr. CARiEK.-^There is a substantial one.
The President.—Between the case of an Indian fishing on his own account, and

an Indian fishing on the account of a civilized man?
Mr. Carter.—I think there is a very substantial one.
The President.—A substantial legal one?

Then we get to that broad ground which is always the refuge once
we are trying to bring these vague, undeterminate propositions to the
touch of legal i)rinciple.

Yes,

says Mr, Carter,

when I speak of "legal" I mean moral. We are on international grounds—inter-

national law, and there is a sharp distinction.
The President.—Moral and international are difterent fields of discusaiou, I

think.

Mr. Carter.—I said " there is no sharp distinction".

Sir Charles Russell,—Very well—" there is no sharp distinction".

I take it so. That is to say, being in the field of international law,

there is no sharp distinction between moral and legal law—that is the
proposition, therefore, of my friend.

Mr. Carter.—It is.

Sir Charles Eussell.—Yes, I know. Then the learned President
continues

:

Moral and international are different fields of discussion, I think; but they may
often join.

Mr. Carter. —They are not so different as may be supposed.
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Tlio I'lncsiDKNT.—Tlicy are not contrary.
Mr. Cartei!.—t)h no, international law rests npou natural law, and natural law is

all moral.
'I'liL' law of nature is all moral, and it is the great part of international law.

OGO Here we get back to that same fallacy which I have endeavoured
to expose in a lew sentences, and to which I must recur at a later

period a little more fully—that fallacy which lies at the basis of these
proposals—that if you can make out to your private satisfaction that a
thiuji; is against morals, or against the law of nature (whatever the law
of nature means in the connection in which it is used) it is therefore

against international law: it is therefore to be reprehended. With
great deference to this Tribunal the distinction is justly, accurately,

and truly drawn, in that observation of the learned President in which
he said, " Moral and international law are two fields of discussion, but
they may often join", which is to affirm in another way the proposition

to whicli I invited, without any fear of the result, the assent of this

Tribunal, namely that while moral law enters largely into the concep-
tion of international law—largely tends to the formation of international

law—yet only so much of moral law as international law has taken up
into and embodied in itself can be referred to in a discussion of law-

j^ers and of judges as forming international law at all. But I do not
end this discussion here. ]\Iy friend Mr. Carter, then proceeds, it hav-
ing been pointed out to him l3y Lord Hannen that the mode of hunting
jiursued by the natives was not confined merely to their sustenance,
but that they were the suppliers, in the first instance, of the skins of

these wild animals—fur-seals and others included.
Mr. Carter quite candidly says:

That is true. They were the original traders, and they were made use of by the
purposes of commerce, but what I mean to say is, that was commerce.
Lord Hannex.—Yes, carried on by the natives.

Mr. Cakter.—I know, hut that was commerce. They were supplying the com-
merce ol' the world. They were not supplying themselves with clothing—thej^ were
not furnishing themselves with seals for food.
The Pkesident.—That you would consider was legal at the time, but would not be

legal now.
Mr. Caktkr.—Before the Russians discovered these regions they were inhabit d

by Indians, and these Indians did pursue seals in tliat way. It is a pursuit without
method—without making any effort to preserve the stock; destructive, of course, in

its character, but not of sufficient extent to endanger the existence of the race of
the animal.

Then on the next page, page 477, my friend said:

The distinction which I mean to draw is a distinction of a resort to the seals for

the purpose of the yx^t'sonal use of the people, such as they were in the habit of
making before they were discovered by civilized men—the distinction between that
pursuit and that which is promoted by civilized men for the purpose of supplying
the world with these skins. That is the distinction. The first pursuit which is

confined to the barbarians is not destruTitive of the stock. Nor is the other, as long
as it is limited to certain very narrow projjortions and conditions.

Well, the whole legal proposition is given away in this discussion.

Then my friend continues:

But when it is increased then it does threaten the stock. What must you do
then? You must adopt those measures which are necessary to i)reserve the

961 stock; and what are the measures which society always employs for that pur-
pose? I have detailed that already—it is to award the institution of property.

Now, did ever an able man present so inconsequential an argument
as that to a Tribunal of intelligent judges'? It is said: "The Indians
had a right to pelagic sealing: They had a right to it, and they cai^ied

it on even for the purxioses of commerce: Civilized men carried it on,
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but carried it on only to a small extent, and tliey had a right to earry
it on to a small extent so long as it did not affect the stock: But wlien
it begins to affect the stock then rights change—that which was a right

the day before ceases to be a right the day after that event begins to

happen "; and this Tribnnal is asked to do what?—Not to declare what
the jjroperty rights had been and were, but is (to use the language of

my ineud), to aicard the institution of iiropcrtii. I say that it is not
the function of this Tribunal—it is a misconception of the function of
this Tribunal to address any such argument to it.

Mr. Carter.—I observe you did not read the whole.

Sir Charles Russell.—I did not, indeed; there are a great many
hundred pages of it. If there is any furtlier passage you desire to be
read, I will read it with pleasure.

Mr. Carter.—1 said you did not read the whole of what you were
upon.

Sir Charles Eussell.—The whole of that sentence? It is this;

It is, to award the institntion of property. Now, must society withhold its

effort,—must it forbear to employ those bonntiea

—

Mr. Carter.—"Agencies" would be a better word.
Sir Charles Eussell.—Very well.

because here are a few hundreds of Indians in existence who may have some rijjhts

in reference to them? Mo, they are not to be considered, surely. We can not ;iilow

this herd of seals to be extinguished just for the purjiose of accommodating a few
hundred Indians upon that coast,—surely not.

Then, if I go on, I shall have to go on for some distance. Is there
anything more you want me to read?

Mr. Cartp:r.—I do not wish you to read anything; but when you
do undertake to do it, I would read the whole of it if I were you.

Sir Charles Eussell.—1 will read to the end of the page, because
I think the subject there ceases.

The President.—It may be that the civilized fishermen may not be more than a
few hundred also. The number of men employed is not absolutely a foundation of
legal discrimination,—a legal duty.
Mr. Carter.—You mean those employed on the Pribilof Islands may be a few

hundreds?

That was really not the point of the question.

The President.—I mean, the pelagic sealing may be carried on by a few hundred
Indians, but that is no matter. The difference that you make is whether they are

Indians or civilized.

962 Mr. Carter.—Yes.
The President.—Suppose Indians make commerce, selling or bartering

their skins,—you allow that also?
Mr. Carter.—Where it is not destructive.
The President.—It is a question of proportion,—of measure with you.
Mr. Carter.—If it is destructive, then itJs not to be allowed. They have no

right to destroy the race of animals.
Tlie President.—In order to give you satisfaction, the question would be to know

within what limits pelagic sealing may be carried on without being destructive.
Mr. Carter.—Yes, that is practically the question. If you say pelagic sealing

can be carried on without being destructive.
The President.—By ludians, at any rate?
Mr. Carter.— By Indians in their canoes in the way in which it was originally

carried on. That does not threaten the existence of the herd.
The President.—That is a natural limitation.
Mr. Carter.—But it is possible to do this. It would be possible for those who

are now engaged in pelagic sealing: for instance, to say: "The Indians are per-

mitted to carry on pelagic sealing; we are prevented from doing it. We will just
employ those Indians".
The President.—That is the difficult point which I just hinted at.
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ISTow, I think I have read as much as will make clear the view that

is there put.

Again my learned friend in another part of his argument said: "We
affirm that the property in these seals is as clearly the property of the

United States as a ship belonging to the United States." Well, it

does not do to carry tliese illustrations too far; but really this does

suggest itself to one's mind. My learned friend says a seal is as much
property as a ship. Let us suppose a fleet of ships. It would be a

very curious result that a fleet of ships was the property of the United
States, but that the individual ships were not the property of the

United States, if the parallel of the property in the seal and iu the

ship is so complete as my friend would seem to suggest.

EXAMINATION OF THE NATURE AND HABITS OF THE FUR-SEAL.

But I approach the matter a little more closely. What kind of

animal is tliis? To what order of animal is it to be relegated? I do
not care whether it is to be called a "flsh" or an "animal", or what it

is to be called:—what is if? If an animal, is it a land animal; or is it

a sea animal? Well, I observe, iu passing, that all through the legis-

lation of the United States the seals are always spoken of in relation

to "Fisheries". But that may not be very important. What are its

natural appliances for living on land? Can it i^rogress on land with
facility? l)oes it get its support from land; or any of its support from
land? No. The animal is one which Natm-e has not ada])ted for easy
progression on land. It has got no legs; it has got no feet. It can
flop, with great rapidity, for a few yards, 50 or 60 at the outside, and
then it falls down exhausted; and a curious circumstance in relation

to it is this, that it is manageable on laud because it is wholly
903 helpless upon land, and has not been furnished by Nature with

appliances which enable it easily to progress upon land.

In this connection, I would like to read one passage from the Eeport
of Mr. Elliott in 1890, describing the character of this animal when it is

being driven on land. I am reading from page 7 of his letter to the Sec-

retary of the Treasury published with that Keport. It is the third para-

graph on that page.

The least reflection will declare to an observer that, while a fur-seal moves easier

on land, and freer than any or all other seals, yet, at the same time, it is an nn usual
and laborious effort, even when it is voluntary; therefore, when thousands of young
luale seals are suddenly aroused to their utmost power of land locomotion, over
rough, sharp rocks, rolling clinker stones, deep loose sand, mossy tussocks, and other
equally severe impedimenta, they in their fright [This is the domestic animal] exert
themselves most violently, crowd in confused sweltering heaps one upon the other,
so that many are often " smothered" to death; and in this manner of most extraor-
dinary effort to be urged along over stretches of unbroken miles, they are obliged to
use muscles and nerves that nature never intended them to use, and which are not
fitted for the action.

'I'his prolonged, sudden, and unusual effort, unnatural and violent strain, must
leave a lasting mark upon the jihysical condition of every seal thus driven, and then
suffered to escape from the clul)hed pods on the killing-groumls ; they are alternately
heated to the point of suffocation, gasping, panting, allowed to cool down at inter-

vals, then abruptly started up on the road for afresh renewal of this heating as they
lunge, shamble, and creep along. When they arrive on the killing-grounds, after

four or five hours of this distressing effort on their part, they are then suddenly
cooled off for the last time prior to the final ordeal of clubbing; then when driven
up into the last surround or pod, if the seals are spared from cause of being unfit to
take, too big or too little, bitten, etc., they are permitted to go oft' from the killing-

ground back to the sea, outwardly unhurt, most of them; but I am now satisfied

that they sustain in a vast majority of cases internal injuries of greater or less

degree, that remain to work physical disability or death thereafter to nearly every
seal thus released, and certain destruction of its virility and courage necessary for a
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st;ition on tlieronkery, even if it ran possibly rnn the gauntlet of driving tliroufijliout

every sealing season for five or six consecutive years; driven over and over again as
it is during each one of these sealing seasons.

Therefore, it now appears plain to me, that those young male fur-seals which may
happen to survive this terrible strain of seven years of drivingoverlaud, are rendered
by this act of driving wholly worthless for breeding purposes—that they never go to
the breeding grounds and take up stations there, being utterly demoralized in spirit

and in body.

This is also to be found in the British Counter-Case, at page 264.

Now, Mr. President, it will probably occur to j-ou or to some other
Members of the Tribunal, though we have heard a great deal of the
inhumanity in relation to pelagic sealing, yet that probably, if the seal

could have its choice whether it would have itself knocked on the head
on the island after these renewed and protracted etibrts of cruelty, as
one alternative, or would take its chance of being shot in its natural
element as the other, if it is half as intelligent as my learned friends in

other portions of their argument assert it is, there can be very little

doubt which the seal would choose. I am dealing with this, not for the
puri)oseof attacking the numagementof the Islands, but for the purpose
of citing the man vouched by the United States as a great authority

on the seal question.
904 Mr. Carter.—Where is that vouched for?

Sir Charles Eussell.—Again, and again, and again; and I

will refer to the American authorities and executive officers of the
American Government who have referred to Mr. Elliott as a great
authority, one or more of them indeed referring to him as the only
authority on sealing.

Mr. Carter.—You do not refer to anything in the evidence before
the Court.

Sir Charles Russell.—I do indeed. Mr. Blaine's letters, among
others, refer to Mr. Elliott as the great authority on seal life; and 1

have certainly many other references.
I was upon the point of showing what the character of this animal

is—that its helplessness on land arises from the fact that it is not really

a land animal. On the contrary, it is admitted that upon the sea it is

at home: that it is capable of easj^ progression many miles in a day,
without any unusual strain upon its vital powers.
Now does it get its sustenance from the land? Not at all. It gets no

sustenance from the laud, and perhaps the passage I am now about to
read on the question of what it does feed upon, may suggest to this

Tribunal that if the fur-seal does perish from the face of the earth, as
the buffaloes have lierished from the face of the earth so far as Ameri-
can possessions are concerned, it will not be an unmixed evil. On page
72 of the same book to which I am now referring, and referring only for

this purpose, there occurs this description of the food of these anijnals.

Lord Hannen.—I see it is in inverted commas. What is it quoted
from?

Sir Charles Eussell.—It is a quotation from Mr. Elliott's earlier

Eeport of 1 874.

Think of the enormous food consumption of these rookeries and hauling grounds;
what an immense quantity of tinny prey must pass down their voracious throats as
every year rolls by.
A creature so full of life, strung with nerves muscles like bands of steel, cannot

live on air, or absorb it from tlie sea. Their food is fish, to the practical exclusion
of all other diet. I have never seen them touch, or disturb with the intention of
touching it, one solitary example in the flocks of water-fowl which rest upon the
surface of the water all about the islands.

I was especially careful in noting this, because it seemed to me that canine arma-
ture of their mouths must suggest flesh for food at times as well as fish; but fish we
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know they eat. Whole wiudiows of the heads of cod and wolf fishes bitten off by
these ivuimals at the nape were washed np on the south-shore of St. George during a
gale in the summer of 1873. This pelagic decapitation evidently marked the

progress and the appetite of a band of fur-seals to the windward of the islands, as

they pa^ssed into and through a stray school of these tishes.

So apparently they destroyed a great deal more than they actnally

consumed: they bit the fish at the nape of the neclc, the choicest part,

and let the rest go.

Senator Morgan.—Do you remember if any other witness besides

Mr. Elliott has ever spoken of that fact.

Sir Charles Russell.—I think every writer has spoken of the

enormous consumption of tish.

965 Senator Morgan.—But the partial consumption by biting oft'

the heads at the nape of the neck.

Sir Charles Russell.—I .am not aware; it may be, but I do not

know.
Senator Morgan.—I think he drew on his imagination for that.

Lord Hannen.—Yes, but he does not say that. He simply says their

heads were bitten off". It does not show tliat some were bitten slightly

and escaped. They jirobably reject that which they do not like.

Sir Charles Russell.—1 take it to mean that they ate the choicest

parts.

Lord Hannen.—But you added to it that some escaped. There is

nothing in Elliott's Report about that.

Sir Charles Russell.—So, I did not think the Senator meant that.

I tliink 1 am right in saying that it is well known that otters, frequent-

ing salmon rivers, will if fish is plentiful simply eat the back of the
neck of the salmon and not eat the rest. That is an experience prob-

ably all of us who know anything about otter hunting are quite aware of.

How many pounds per difin is reiiuired by an adult seal and taken by it when
feeding is not certain in my mind. .Judging from the appetite, however, of kindred
animals, such as sea-lions kept in confinement at Woodward's gardens, San Fran-
cisco, I can safely say that forty pounds for a full grown fur-seal is a fair allowance,
with at least ten or twelve pounds per diem to every adult female, and not much less,

if any, to the rapidly growing pups and young "holliischickie." Therefore, this great
body of four and live millions of hearty, active animals which we know on the seal

islands, must consume an enormous amount of such food every year. They cannot
average less than ten pounds of fish each j)er diem, which gives the consumption, as

exhibited by their appetite, of over six million tons of fish every year. What won-
der, then, that nature should do something to hold these active fishermen in check.

Mr. Carter.—He revises those observations on page 307, I see.

Sir Charles Russell.—I am obliged. I will refer to it with pleas-

ure, I had not noticed it.

Mr. Carter.—It begins in the middle of the page at the words
"Using the above as a suggestion".

Sir Charles Russell.—
Using the above as a suggestion, several writers have hastily assumed that it

would be a good thing if the seals were exterminated—that by exterminating them,
just so much more would be given to our salmon and cod fishermen to place upon
the markets of the world. These men forget the fact that all animal life in a state
of nature existing to-day as the fishes and seals do is sustained by a natural equilib-
rium, one animal preying upon the other, so that year after year, only so many seals,

so many cod, so many halibut, so many salmon, so many dog-fish, and so on through-
out the long list, can and do exist.

That is dealing with the state of nature.
Mr. Carter.—But it goes on.

Sir Charles Russell.—Very well, my learned friend, ]Mr.

9GG Phelps, will refer to it if it is imporfanr. I referred to him not
for the purpose of shewing the food they consume, but for the
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purpose of shewing they were sea auiinals. So imicli therefore as to

being fitted for hind and deriving no food from hind; and so far as we
have progressed, it stands thus, that as regards formation, as regards

the food on which they live, as regards the element in which they move
most easily and most naturally, they are sea animals—free swimming
sea animais. These facts have some legal bearing. It is said that this

sea animal is a domestic animal, or that it is to be relegated to the

category of domestic animals; I have pointed out already in my open-

ing observations that this is the tirst time that such a proposition has

ever been advanced in the history of the world, and I have to point out

that if I am right in saying that it is a free swimming sea animal, and
if I am also right in pointing out that for the greater part of its exist-

ence ( I will come to the justification of tliat in a moment) it spends its

life in what I have called its natural element, in which not only no

authority is exerted over it, but no authority can be exerted over it,

then I say it belongs, so far as legal assertion of property in it is con-

cerned, exactly to the same category (though the difficulties are even
greater in this case) as the birds of the air or any fish or free swimming
animal in the ocean. JNly learned friends, on the other hand, say it is

to be relegated to the same category as cattle on the plains—the bound-

less i^rairies of the American Continent.

My learned friends, surely, did not suppose that we were ignorant ot

what is the legislation in the United States, and in each of the States

I believe, upon the subject of cattle on the plains : that there is a regular

system there of branding each individual member of the herd; that

these branded marks are the subject of legislation, and are required to

be publicly announced, publicly advertised, or, as we should say, regis-

tered, so that the trademark of one man may be distinguishable from

the trade-mark of another man; and, I speak subject to the correction

of my learned friends, I think it will be found that, even in the case of

cattle on the plains, which admittedly belong to the category of domestic

animals, if these branding marks are omitted, or are not registered,

there is very great dilficulty in the owner, who seeks to claim them,

establishing his right of property at all.

Now, it is said that these animals resort to the Islands to breed, and
resort there in compliance with what has been i)icturesquely describ d
as the "imperious instincts of their nature". They do.

And when they get there, what do the representatives of the United

States do? Can they do anything to improve the breed"? Nothing.

Do they make any selection of sire and dam, of bull and cow? Indeed,

could they ? No. What do they do ? Th ey do two things, one posi live

the other negative, and two things oidy. The positive thing is that

they do what a preserver-game does; he has a gamekeeper to prevent

poaching; they have people on the Tshuuls to prevent raiding. The
negative thing that they do is that they do not kill all. They

967 knock on the head a certain number, but exercise a certain

amount of discrimination or a huge asuount of discrimijiation.

That is the whole sum and substance of what they do, no more, no less.

Let me illustrate my meaning. Suppose the existence, which there

may well be in some undiscovered region, of an Island where there are

seals; what does the United States do on the Pribiloft' Islands that

Nature, unassisted, does not do on the undiscovered Island?

The only thing that Nature does not do is that she does not knock
them on the head. Therefore, as they do nothing to bring the seals

there, so, when the seals are brought there, they do nothing in regard

to them to imx^rove their stock or to increase their stock; and excei)t for
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the control, whether effective or not I do not care, by which raiders are
kept off by the representatives of the United States, or of the lessees,

upon the Islands, they do nothing-, except the negative act of not knock-
ing some of them on the liead, exercising, with regard to killing, as I

have said, a certain amount of discrimination.

Do they do anything to induce them to go there? No, they do not.

On the contrary, if they were to attemx)t by any kind of artifi(;ial

means to provide for the reception of the seals, it would have the effect

of driving them away, not of inducing them to come. Unlike the case
of the bees,—the wild hive of bees, for which the man desiring that
hive provides a mechanical contrivance, and also the beginning of a sup-
ply of food for them to induce them to form their combs of honey,

—

unlike the case of the doves, for which the owner supplies food and a
dovecote where they get shelter from the weather, the owners of the
Pribiloft' Islands do nothing ; and if they were to do anything, it would
have the effect of repelling rather than of inducing them to come.

I*^ow, let me go a little further. It is said that they come to the
Islands, and I think I must refer to the very words in which this is put,

—

I could not do justice to the pathetic language used in this case if I did
not read it,—it is said, not only do they come to the Islands, but that
they "voluntarily submit themselves to the control of man", and have
entered into a kind of treaty ("pact" I think is the actual word used)
to yield up a certain i)roportion of their skins in consideration of the
protection that man affords them and in return for it. Let me read it,

so that it may not be said I am doing an injustice to this passage. I

read from page 92 of their Argument.

—

lu the added light thrown by this inquiry into the foiiudations of the institution
of property the case of the fur-seal can bo no longer open to doubt, if it ever was.
It is a tyijical instance.

Now, this is the sentence which I desire to read.

Polygamous in its nature, compelled to breed upon the laud, and confined to that
element for half the year, gentle and confiding in disposition, nearly defenceless

against attack, it seems almost to implore the protection of man, and to offer to
908 him as a reward thatsuperfinity of increase >vhich is not needed for a continu-

ance of the race.

The other passage to which I wish to refer, where the phrase is used,
is on page 47.

The Alaskan fui--seals are a typical instance for the application of this doctrine.
They are by the imperious and unchangeable instincts of their nature impelled to
return from their wanderings to the same place ; they are defenseless against man,
and in returning to the same place voluntarily subject themselves to his i>ower, and
enable him to treat them in the same way and to obtain from them the same bene-
fits as may be had in the case of domestic auimals.

Now, what is the meaning of thatijhrase, " voluntarily submit them-
selves to his power"? Does it, in fact, mean more than that they come
to the Islands and breed, and that, being on the Islands to breed, they
can be the more readily knocked on the head? But, in the sense of
saying that they do voluntarily and of their own free-will submit them-
selves to the control of man, the idea is absurd on the face of it and it

is unsupported by facts. They come, "by the imperious necessity of
their nature" (if 1 am to adopt that rather grandiloquent expression,
which I am willing to do), to breed on the Islands; they are in a posi-

tion in which man can readily knock them on the head; but it is absurd
to say that they come to the Islands to submit themselves, or that they
do submit themselves, voluntarily, by the exercise of any volition on
their part, to the control of man, in the same sense of the word as
domesticated animals undoubtedly do.
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They submit themselves to the control of man just iu the same sense,

and iu no other sense, as they submit themselves to the (•ontrol of the
killer-whale wheu they go out into the sea where the killer-whale can
catch them. They are safe from the killer-whale on land; but they are
obliged, "by the imperious instincts of their nature", to return to the
sea, and there they return to a place where they are exposed to the rav-

ages of the killer-whale; and it would be as true to say that they vol-

trntarily submit themselves to the ravages of the killer-whale as to say
that by resorting to the Islands they voluntarihj submit themselves to

the control of man. You might as well siiy the turtle, that comes to

deposit its eggs in the sand to be hatched by the rays of the sun, coming
upon the land indeed " by the imperious and unchangeable instinct of

its nature" submits itself to the control of man because man u)ay take
advantage of the opportunity to knock it on the head ; or, as my learned
friend reminds me, may begin by turning it on its back and keeping it

on its back a certain time before it is knocked on the head.

Then the next thing said is this: they have, by this imperious and
unchangeable instinct of their nature, the animus revertendi. And then

. . ,. the United Slates say they constantlv come back to us,
Animus revertendi. , .^ i j i - j. i /• j. j.i 'j*

and even if we do nothing to domesticate them, even it

"we cannot found a property in them per influstriam, even if we do notli-

ing to induce them to come there or to giv^e them this habit of

969 returning, yet the fact of their coming back gives us a property
interest. Now, with great deference, this is an entire misconcep-

tion of the doctrine of animus revertendi. First of all, I know of no
case, and my learned friends have cited none, in which this doctrine

has ever been applied to the case of migratory animals.

Could it be applied for instance to the wild ducks that breed in the

northern parts of the Canadian territory and come down at a different

season to the south, afterwards returning to the north 1 There is no case

that I am aware of decided on this doctrine of animus revertendi, or

which has any reference even to it, unless the Imbit or custom of return-

ing operates after a short interval calculated by hours, or perhaps by
days. As truly might you say that there was the animus rerertendi to

the ocean as an animus revertendi to the Pribylof Islands. When you
get an animal which spends half its life in one place and half in the

other, I think it will be found that this doctrine of animus revertendi

has no bearing on the question.

But there is another ground on whi(;h the reference to this doctrine

has beer entirely misconceived. There is no case that I am aware of,

and I speak subject to correction, but certainly none has been cited,

where animus revertendi has been referred to in connection with the

right of property, except where the animus has been induced by the

effort or industry of man.
Where the instinct belongs to an animal and it acts according to its

influence, where man has nothing to do to get it to return, where man
has nothing to do to foster that return, where man has nothing to do to

induce it to return, as by providing home or food, the doctrine of animus
revertendi has no application. And I may illustrate my meaning I think

in a sentence. I will take three or four well known classes of animals:

pheasants, rabbits, grouse, hares. Let us see what happens in each of

these cases.

What does the man who raises pheasants begin by doing? He
begins by stealing the pheasants' eggs out of the nest in order to induce

the hen pheasant to lay more eggs; and, having done that, he proceeds

to hatch the eggs he has abstracted under a common barn-door hen.
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When the birds are young he feeds them, and when they are old he
feeds them. They spend a great part of their time on liis land, but
they make excursions to adjoining land which is not his, and they
return to Ids land because they expect to be fed there.

Take again rabbits: you have a warren in a sand-hill on your estate,

which supplies very little food indeed to the rabbits, but which gives

them every facility for constructing their houses or burrows in the sand.

They go elsewhere, it may be to anotlier estate of yours, it may be
upon your neighbour's estate, in the dead of the night, or early morning,
for their food; and then they come back to your warren. They have,

by the imperious and unchangeable instincts of their nature, the
animus revertendi.

And with grouse almost the same thing happens.
970 So with wild deer. One may multiply the instances. These

animals all have the animus revertendi: but has any law ever
said, though there are cases in which you actually induce them to

return by making them homes, and even by giving t]iem food, that
your neighbour, wlieu tliey are oft" your land, may not shoot them as wild
animals. No: no case has ever said anything of the kind. i!^o case
eA'er could say anything of the kind.

I go a little further. It is stated in this case,—and I am at present
engaged, as the Tribunal will see, not in building up an affirmative

argument, but in examining and analysing the argument put by the
otlier side: taking it to pieces, as I hope successfully—it is said in the
case, and was repeated, to my amazement, by Mr. Coudert, if not also by
my learned friend, Mr. Carter, that when the seals were on the island
they were the complete and absolute i)roperty of the United States or
their lessees.

Thereupon Senator Morgan very astutely put the question : if they
are the absolute property of the United States or their lessees when
they are .on the islands, when do they cease to be their i)ro])erty, and
how do they cease to be their i>roperty,—a very i^roper question
indeed. But there is much virtue in an " if." " If" they are their

property on the islands, they are their property off" the islands. But
my learned friends have utterly failed to grasp—I see no trace of it in

the whole of the argument, written or oral,—the distinction between the
right to take a thing when it is on your land, from which land you can
exclude everybody else, and an absolute right of property in the thing
itself. Surely it is a legal conception capable of 'very ready and easy
apprehension, recognized by all systems of municipal law, in all civil-

ized countries, that on the land you have a right to exclude everybody
else: you have a right to treat that somebody else as a trespasser.
It follows from that that you have the right to take what is on the
land, even though it be wild; and the right to exclude others from
the opportunity of taking it. But it follows also, that when the wild
animals are oft" your land your exclusive right ceases. Thus it is that
the owner of the land has a special right by reason of his right of
ownership, of taking the wild animals on his lands: the right known
as ratione soli. This fundamental principle I find no trace of in the
argument written or oral of my learned friend; but it is a principle
which it is important and very essential to be borne in mind in this

case,

Now let us look at the question again by the light of an application
of my learned friend's doctrine of property in seals. What does it

import? What are the consequences of iti It imports this, that if

they are i)roperty on the Islands they are property everywhere; and
B S, PT XIII 14
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herein I agree thoroughly with my learned friend Mr. Carter (one of

my few points of agreement 1 am afraid) that once yon establish the
right of property the law will suppose you are in possession, even though
you have lost the physical control and dominion over the thing.

You do not lose your property if you once have it, if it escapes out
of your hand

;
you do not lose your property in your sheep or horse,

or in any other animal as to which you have an absolute right

971 of property, because it may have strayed miles, even liundreds
of miles, away; and therefore if there is property in these seals

the ijroperty attaches wherever they are.

Senator Morgan.—A case of constructive possession.

Sir Charles Kussell.—Quite so. That is a convenient expression.
But that is only where you have tlie property in the same sense, to use

Mr. Carter's illnstratiou, as you have property in a ship, AVhat conse-

quences does this lead us to"? It leads us to those absurd consequences
from which my learned friends most naturally seek to escape, but from
which they cannot escape, namely, that if there is property on the
Islands there is jjroperty a tliousand miles away from the islands. And
one might invent, or one might imag'ine, a colloquy between a repre-

sentative of the lessees of Pribilof Islands and a pelagic sealer off Cape
Flattery. The pelagic sealer is about to shoot a seal which he sees

there, and the agent of the lessee says: "No you must not, that belongs
to me". "Well, when did you see it last?" "Well 1 do not know that
I ever saw it before." "How do you know it is yonrs?" "Well I can-

not be quite certain that it is mine. 1 have no nmrk upon it, but 1 think
it comes from the Pribilof Islands". "You say the property is yours.

Do you say that that particular seal is yours!" "Well I cannot quite

say that; it is not necessary that I should say that; but it belongs to a
lot of seals; we call them a herd,—though 1 cannot quite undertake to

say that i^articnlar seal is mine I am pretty sure it is one of a lot of

seals that probably came from the Pribilof Islands. You must not
shoot him, because when he goes back, as I expect he will (I am not
sure) by the imperious instincts of his nature, to the Pribilof Islands I

intend to knock him on the head". I need not say the seal, not inter-

ested in this discussion, has meanwhile disappeared, and his life is so

far prolonged. But does it not present the ab.surdity of the argument
of property in the individual seal, so that as one may say, <;a saute

aux yeux.

Need I dwell upon, the farther consequences, namely, that in defence
of this property in the individual seals, or in the seal herd, it is claimed
by the United States that they may search and seize ships that they
believe to be engaged in pelagic sealing, and, if they make good the
accusation, confiscate such shii)s"?

Now let me just see whether the facts which I have so far mentioned
as characteristic of this animal are not facts as to which there is no
doubt or dispute. Is there any real dispute that the animal is a sea
animal, a free swimming animal? "Is there any dispute that it spends
at least half of its time in the open sea? 1 think not. My learned
friend, Mr. Coudert, went the length of saying that it spent eight
months of the year on the islands. Now that, u])on the examination of

the figures, will be found to be quite incorrect. It will be found that a
much nearer approximation is from three to five months in the year,

and the way in which the longer i^eriod has been arrived at has been
by taking the date of the earliest arrival and the latest departure; but

if yon take the mean it will be found somewhere between four
972 and five months, taking each class of seal; the argument that

we have put forward on this point, seems to be warranted by the
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figures given. It is not mucii more, if anything more, tliau a third of

each year. So far, therefore, there is very little difterence between us.

I am not concerned however to demonstrate that the seal is a sea ani-

mal. Probably the true explanation is that it is partly a land animal
and partly a sea animal, or in other words, what is commonly called

"amphibious''; but that does not seem to be very important.
Is there any dispute about the other facts which are important on

the question of jn'opeity : that it gets no sustenance from land, there is

no dispute as to that: or upon the fact that the lessees of the United
States do nothing artificially to induce it to come to the islands, and
that if they did try to do anything artificially to induce it to come to

the islands, it would probably have a repellent effect. There does not
seem to be any dispute about that.

Then what does it come to? It comes to this : that it is an animal
which breeds on the islands, and resorts to the islands mainly to breed.

That will be found to be, ultimately, the material fact in the controversy
upon the question of property. But how about the character of the

animal itself f Is it, or can it be called, a domestic animal?
Now I would like to refer to one or two points in this connection which

I think are not unimi^ortant. We have one instance given in the United
States Case, where an attempt was made to tame a young seal, and I

would like to refer to it as it is the onlj^ one I think that is given. The
story is given on page 33 of the Second Volume of the Appendix to the

case of the United States. It is the case of a pup called "Jimmie".
He was very short-lived. How he got his name does not appear; but
the accident of his birth is mentioned at the beginning of the section:

Little " Jimmie", as this particular pup was called, was the child of adverse cir-

cumstances, as his mother happeued accidentally to be caught in a large drive and
could not be separated from the herd until the killing ground was reached.
Shortly alter being parted out and allowed to go free, on her way to the water, she

hurriedly gave birth to this ])up and continued on her journey. The pup was watched
carefully for a few days, and when it Avas thought to have been deserted a kind-
hearted employe of the Company, Mr. Allis, brought it into the village with a double
view of trying to save its life as well as to make a pet of it.

For the first lew days, as nobody could nuinage to make him eat, and as he would
generally get the best of some friendly linger in these attempts at feeding he was let

severely alone. Then followed various contrivances, mechanical and otherwise, for

holding his head so as to feed him with a sjioonor a nursing bottle, but all to no pur-
pose, for he would get most of the milk everywhere but where it was euteuded to go.

This went on for all of two weeks or more. I then. equipped myself with a large
syringe and a flexible tub« and about a pint or so of warm fresh cow's milk. Little

''Jimmie's" mouth was kept open, the tube was passed down his throat into his

stomach, the syringe filled with milk, in quantity as before stated, and which was
unanimously agreed was not too much for him at one feeding, was slowly injected
down the tube into his stomach.
Alter the operation the tube was carefully withdrawn, and "Jimmie" was left to

his own devices. The pup, much to the gratification and amusement of all present,

immediately began to show in the most unmistakable manner the greatest of seal

973 delight, i. e. to lie down in the various positions of seal comfort, on his back
and side, and wave and fan himself with his flippers, scratch hiuiself, bleat,

etc. As these signs were unniistalcable to all present who were familiar with the
habits of seals, the operation was thought to be a success. Up to the last time the
pup was seen, late that night, he was doing flnely, but next morning he was found
dead, and I attribute his sudden taking off either to the small boy or an accident
during the night".

I believe that is the best authenticated instance—the only one that

I am aware of—of an attemi)t to domesticate the seal: the seal which
we are told could be induced to follow you—which was semi human in

its intelligence—which kept ap])ealing to you for aid and protection.

Now, Mr. President, in this connection, I want to read one or two
passages from the same volume. The first is at page G9, which expresses,
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very strongly, the domestic and gentle nature of this animal. I think

it is the strongest passage of this cliaracter, and therefore I read it.

The name of the gentleman is Morton, who was the Agent of the

lessees and Treasury Agent on the Pribiloff Islands, and he says:

I believe the American Government to be jnstitied in assuming and maintaining
the absolute proprietorship of the American seals. They may, I think, in the broad
sense of the word, be regarded as domestic animals.

Well, I think it requires a very "broad sense" indeed. Then he pro-

ceeds:

They certainly possess qualities of a domestic nature which are susceptible of a

high degree of development. During the first two or three months of their lives

they are as gentle and docile as most domestic animals:

Well, " Jinimie" was not.

They niay be handled and petted, will accept food at one's hands;

" Jimmie" would not.

can be taugbt to follow one from place to place, and in various ways are amenable
to intelligent guidance and training. Even at mature age they are subject to as

much control as are sheep or cattle.

They may be driven here ^nd there at will; may be separated and driven together

again; divided into groups or "pods", great or small, or be herded by thousands
with less effort anil trouble than bauds of cattle are herded on the plains. They are

far from possessing that excessive timidity which has been popularly attributed to

them. They soon grow accustomed to ihe sight of man, and in the absence of

offensive demonstration on his part quickly learn to regard his proximity with
indifference.

Now I have read that passage because it is the strongest that I could

find as to the general statement of the domestic character of this auimal.

Now let me contrast it with a passage which shews what is tlie true

character of these animals, how frightened they are of man, and what
el^brts they will make to escape from human control. I turn to page
1G2, and I wish to point out that the statement which this witness makes

is for the purpose of shewing the enormous vitality, as he con-

974 ceives, of the seals—their enormous powers of endurance and
vitality. About the middle of page 162, you will find this.

—

I never saw or heard of a case where a male seal was seriously injured by driving

or redriving.

Then he proceeds to say how they fight on the rookeries, receive

wounds, and yet are full of vigour.

Now the next passage I wish to read is this:

To show the wonderful vitality of the male seal, I will give one instance which
came under juy own observation : A drive of about 3,000 bachelors had been made,

and after going a short distance was left in charge of a boy; by his negligence they

escaned from his control, and the whole number plunged over a cliff, falling 60 feet

unou broken stones and rocks along the shore. Out of the whole number only seven

w"ere killed, the remainder taking to the water; and these seven met death, I

believe, from being the first to go over and the others falling upon them smothered

them.

These are the animals which are easily handled, but which, actually,

in order to escape from man, will jump down a clitf sixty feet, pell-mell,

helter-skelter, upon the top of one another; and yet they are said to be

so easy to control that you may drive them and round them up as you
would round up cattle upon the plains.

1 may of course be misapprehending the effect of this passage. If so,

I should be very glad to be correctedand put right; but to say that an

animal which will expose itself to the terrible risk of loss of life and

serious injury by jumping down a cliff sixty feet high, which will rush
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wildly away, wholly regardless of the consequences to itself, from the
attenqit of control of man, is not manifesting timidity in the presence
of man seems to me very difficult to understand and appreciate. I may
not understand this statement rightly. If I do not understand it rightly,

the judgment of the Tribunal will set me right, or my learned friend

Mr. Phelps, when his time conies; but I can myself suggest nothing
which more strongly points to the timidity of the animal, and its fear

of man, than the fact that in its endeavor to escape it will attempt to

perform acts such as these, which it must be apparent, even to its lim-

ited intelligence, are fraught with personal injury and danger to them-
selves. He says seven of them were killed, he cannot tell how many
more, for they may have been so injured that death may have resulted
as a consequence.

Is there anything else, when you come to facts, which shows any
capacitj^ to control or domesticate the seals'? I know of nothing; but
not only that, I know of a fact which renders conijdete domesticity
impossible, and that is that if you attempted to keep these animals under
control and on the land, they would inevitably die. Therefore the case
is stronger than that of most wild animals; because, as regards many
wild animals, you may keep them under such close continement, and in

such close custody, and under such close physical control on the land,
as to preserve the opportunity of knocking them on the head or

975 cutting their throats whenever you like; but you cannot do that
in the case of these seals, because if you con line them or even

attempt to keep them under your control on the land, where alone you
have any means of exercising power over their motions or their direc-

tions, you kill them It is by the "imperious necessity of their nature"
that they must go to sea.

So far as I have yet gone, it seems to me that all these facts that I

have dwelt upon are common ground; that there is really no difference

about the facts, so far as I have dealt with them; and that, in my judg-
ment, for the reasons I shall presently give, they are conclusive upon
the question of property. But there are one or two other

,j,^^ ^ ^.

fiicts which I think it is important to ask the Tribunal to of interminKfiuyo^

regard, which I cannot say are admitted facts, but as to ti^e "iierds".

which I can only say that there is a body of evidence in regard to them.
The first that I refer to is the question of intermingling of the seals

frequenting the Pribilof Islands with other seals from dilieient places.

That is established principally by reference to the character of the
skins of these animals; and I wish to point out how the evidence stands
in relation to this question of pelage.

The consignments of the Commander and Copper skins, which are
from the Eussiau Islands, come by different routes to those who deal
with them in the way of commerce in London. The consignments from
the Pribilof Islands, equally, are ai separate consignment, and reach the
market as a separate consignment. And thirdly, there is the North-
west catch, which is the name used to describe the pelagic catch. That
again finds its way to the market by a different route, through different

agencies, and as a sei)arate consignment. It appears to be undoubted
that the Alaskan fur seal skin has attained a higher reputation in the
market than any other fur-seal skin. Whether that is partly owing to
the fact that it is the oldest fur-seal known in the market, or whether
it is that the name has become attached to a skin of a particular quality,
or partly one and partly the other, I do not quite know; but if I am
able to show that in each of these consignments there will be found to

be a mixture : in the Alaskan consignment an admixture of Copper and
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Commauder skins, and in tlie Copper and Commander consignments a
mixtnre of Alaskan skins, and in the Nortliwest catch a mixture of

both: and in all—which is to ine the most sinonlar fact—a large per-

centage of skins approximating to the character of Alaskan skins, or

approximating to the character of Coi)per and Commander skins: then
1 think it is imiwssible to resist the" conclusion that there is amuch
wider intermingling, and not only intermingling but interbreeding, in

the seal family in this ])art of the North Pacific than is admitted by my
learned friends on the other side.

Senator Morgan.—1 believe there is no doubt that expert witnesses

can certainly trace the distinctions between these different skins of

different islands. You have no doubt on that point?
Sir Charles Eussell.—You will see. Sir, what it leaves no

976 doubt upon when I call attention to the evidence, which I pro
pose to do in a moment or two. This fact, if it be the fact—1 am

not treating it as an admitted fact at all; on the contrary it is denied

—

but this fact, if it be a fact, of intermingling and interbreeding is only
what you would expect. It is a thing you would probably lt>ok for;

because here at least we are on common ground, namely that the seals

wherever they are found, whether in the I^orthwest Catch or the Rus-
sian Catch or the Alaskan Catch, or along the Southern shores, are all

of the same species. Therefore, there would be nothing unnatural, on
the contrary there would be everything natural, in the fact of their

interbreeding, if they intermingle. Then is there anything unnatural
or improbable in the fact of their intermingling? No. If the evidence
which I shall call attention to in a moment is well ibunded, it will be
seen that although there are two great divisions—one of which goes
south east in its migrations, and the other goes south west in the

autumn and winter— ,
yet that they are not two distinct armies, so to

speak, in regular Indian file, following one another, but that they are

scattered over the whole ocean in a greater or less degree: and that in

point of fact there is no part of the ocean in which they are not to be
found, and in considerable numbers, at any time during the period of

their annual migration.
That again is what one would expect, for a very obvious reason.

These are amphibious animals, that live u])on fish, and upon fish only.

Tliey would, in the pursuit of their natural food, follow such variations

as might be suggested to them by the pursuit of their food, the schools

of fish being here at one time, and there at another time; and so thi^

intermingling would be brought about.

Lastly, and this is the only other point in this connection which I

wish to dwell upon, I think that it will be found to be an entire mistake
to suppose, as is suggested on the other side, that during the breeding
season the whole seal family make their way to the Pribilof Islands and
to the Commander and Copper Islands, and that the whole family or

whole families are there on or in the immediate neighbourhood of the

islands during that breeding season. That will be found not to be the

case. It will be found upon the evidence that even in the height of

the breeding season, in the month of July and in the month of August,
quantities of seals are to be found all over the seas—I mean at some
considerable distance from the coast—as to which the probability is

that a very large part of them are barren females, young bachelors,

and old seals, that do not go to the islands at all; and that as regards

the female seal, the evidence, even from the witnesses of the United
States, is to the effect that from the moment she leaves the island in

the autumn of the year in which she was pupx^ed, she does not return
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to the island until tlie sexual instinct proinpis her return theie at two
or three years of age, and that she does not return in any permanent
sense to the island at all until she conies to deliver her first pup.

Those are ])oints as to which I shall have to trouble the Tri-

977 buiial with reading some passages in the evidence. I think they
have some bearing upon this question of property.

The Tribunal here adjourned for a short time.

The President.—Sir Charles, we are ready to hear you.
Sir Charles Eussell.—I am now about to refer, Mr. President, to

the evidence of the intermingling, which, as I have said, is not an
admitted fact. I have pointed out the reasons why I conceive it to be
probable and natural. I will now call attention to the evidence which
proves it; and in calling attention to that evidence it will be found to

answer the question addresse<l to me by Senator Morgan.
The Presiden'J\—We should like. Sir Charles, for one moment, to refer

to the English maps which give the course followed by the seals in ^gen-

eral. We have the map in the Peport of the British Commissioners,
which illustrates the resorts and the migration routes of the fur-seals

in the ISTorth Pacific generally; and we shall be able to follow you.
Sir Charles Pussi^ll.—I do not intend. Sir, to refer to the map, nor

would it aid the Tribunal, in following ray argument, to have it before
them; I was upon the independent testimony as to the fact of inter-

jningling.

The President.—Is there any contradiction between these maps and
the others"?

Sir Charles Russell.—1 do not think there is any contradiction.

The further Peport of the Commissioners, in view of the further infor-

mation that they have obtained, undoubtedly points to the fact that
although there may be said to be two clearly marked main routes of
migration south, yet that it would be incorrect to assume that the whole
body of the seals are gathered into one or other of these routes—that
there are still a considerable body or seals attached to neither route,

but scattered over the whole sea from land to land. The point I was
upon was the evidence that goes to show intermingling; and the same
evidence will answer the question addressed to me by Senator Morgan
as to whether or not it was possible to predicate, as to particnlar skins,

whether they were Alaskan, or Co})per, or Commander skins; and the
answer will be found to be, that in some cases—in a great many cases

—

there are skins which they say are Alaskan without doubt; a great many
which they say are Copper without a doubt; but there a great many
also which they say are undistinguishable from either, and partake of
the qualities and characteristics of both. That is the tendency of the
evidence. It begins at page 230 of the second volume of the Appendix
to the British Counter-Case; and it is the evidence of the same persons,

or a great many of the samei)ersons, whose evidence has been utilized

by the United States for other purposes. I will only read what is abso-

'lutely necessary, and I will commence with the Otli j^aragraph of the
affidavit of Mr. Poland, in which he says:

lu inspecting the sliipuients made throiifrh Messrs. Lanipsou from the Pribilof
Islands, I have from time to time noticed the i)resence amon<;st them of skins which

Avere undistinguishable from Copper Island skins, and also in the same way
978 I have noticed amonost Cox)per Island consignments skins which are evidently

of the Alaskan description. I have also noticed skins in both classes which in

a lesser degree resemble the other class.

I dwell on this particularly, because my learned friend Mr. Coudert
was, as I conceive, rash when he said—"It would be something if it
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could be sliewn that Coppers were found amou^-st tlie Alaskans, or
Alaskans amongst the Copi)ers." My friend, I tliink could not have
had his attention drawn to this evidence.
Then on the next page—page 231—is the declaration, in French, of

Mr. Leon Kevillon. It is the last paragraph that I call attention to:

En exaiiiinant les peanx envoyces des lies Pribilof par I'iiiterm^fliairo de Messrs.
Lainpson de Londres, j'ai remarqud de temps a autre qu'il se trouvait ]»arnii elles des
peanx (in'oii ne pouvait pas distiiiguer de cclles venant de "Copper Island", et j'ai

^galenient ol)serv6 daus les envois provenant de "Copper Island" des peanx qui sent
en toute apparence de la description de celles dites " d'Alaslca ". J'ai ren)arqu6 anssi
que dans chaque classe des peaux il y en avait qui ressemblaient dans nu rnoindre
degre a 1 'autre classe.

Now in turn to page 235, and will read paragraph G of the evidence
of Mr. Ince:

In inspecting parcels of skins from Pribilof Islands sold from time to time by Messrs.
Lanipson, I have noticed amongst tbeui skins of seals wliicii I should have thought,
Lad Miey not been there, were from the Commander Island skins, and, in the same
way, in inspecting skins of Commander Island seals, I have noticed amongst them
skins just like Alaskas, and, of course, in each class I have noted skins of the other
class, but of a less marked degree of similarity.

Now on the next page is the declaration of Mr. Sydney Poland; and
in paragraph 6 he says:

In examining Alaska consignments from the Pribilof Islands sold by IMessrs. Lamp-
sou, I have noticed among these skins which, in m\' opinion, were absolutely undis-
tinguishable froni Co))per Island skins, and in the same way I have found among skins
consigned from the Copper Islands, skins which were undistinguishable from Alaskas,
and of course also many skins in each class which in a less degree resembled the
other class.

Then in paragraph 7 he says

:

In their dressed and finished condition it is exceedingly difficult, and to my mind
impossible, to distinguish an Alaska from a Copper, and I assert that if half-a-dozen
of each description manufactured into jackets were put before any dealer, however
experienced, he would find it impossible to tell one from the other.

I read, next, from the declaration of Mr. Lansdell. At the top of
page 237, in paragraph 5, he says

:

I have found among the Alaska consignments sold by Messrs. Lampson, skins which
it would be impossible for me to distinguish from Copper Island skins were it not
for the fact that they were in the Alaska catalogue, and also among Copper Island
consignments I have found in the same way Alaskas.

Then at the bottom of page 237, Mr. Jay of Eegent Street, London,
says, i)aragraph 5, of his declaration

:

In inspecting consignments from the Pribilof Islands sold by Messrs. Lampson I

have repeatedly observed amongst them skins which were to my mind undis-
979 tinguishable from skins from the Copper Islands; and, in the same way, in

inspecting consignments from the Copper Islands, I have noticed amongst them
a considerable quantity of skins which I could not have distinguished from Alaska
skins. I should not like to say what the jierceutage of these skins would be, but I

should think that 2.5 to 30 per cent was probablj^ a fair average.

The next is Mr. Boulter, paragraphs 2 and 3, page 238.

The three best known descriptions of seal-skins are (a) the Alaskas, which come
from the Pribilof Islands

;
(b) the Coppers, which come from the Commander Islands;

and (c) what is known as the North-West catch.
I have carefully considered what difference there is between Alaskas and Coppers.

Then Mr. Politzer, jiaragraph 2, is to the same effect. I will not
trouble the Tribunal by reading that; but, in the next paragraph,
paragraph 3, the top of page 239, he says

:

I have noticed in inspecting the consignments from the Pribilof Islands skins
(sometimes as many as 30 or 40 per cent) which were perfectly undistinguishable
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from Copper Island skins, and in the same way, in inspecting consignments of skins
from the Commander Islands I have noticed skins which were similar to Alaskas.
and of course in both classes I have found skins which in a lesser degree resemble
the other class.

So a,i?aiu Mr. Halsey speaks to the same efiect. I will not trouble
the Tribunal by reading each one of these.

So Mr. Slater, on page 240.

So Mr. Weber, on pages 240 and 241.

So Mr. Jungmann, of Paris, and, in paragraph 4, you will see he says
the same thing.

So Mons. fimile Hertz, of Paris; at the top of page 242, he says:

At the request of the Representative of Great Britain, I declare in addition thereto
that I liave from time to time seen among the consignments of Alaska seals offered
lor public sale hj' Messrs. Lampson and Company, of London, skins resembling Cop-
per Island skins, and among the consignments of this latter sort skins resembling
the Alaska kind, but I believe it to be impossible to affirm absolutely that these
doubtful skins belong to one or other of these two localities.

So Mr. Grebert.
So Mr. Haendler.
So Mr. Eysoldt; who says in paragraph 5, on page 243.

In consignments that I have inspected from the Copper Islands, sold by Messrs.
Lampson and Comjiany, I have noticed a certain percentage of skins which, had I
seen them elsewhere, I should have considered them Alaska; and in the same way I
have found skins amongst Alaska consignments that J have inspected which resem-
bled the Copper description.

It is a matter of considerable difficulty to say w^hat is the exact percentage I have
so noticed, but I think it would be a safe estimate to say that, in the Copper con-
signment, I have found from 25 to 30 per cent, which resembled Alaskas, and in
inspecting Alaska consignments about the same percentage of skins which resem-
bled Coppers.

So Mr. Friedeberg, paragraph 4, page 244. He puts the percentage
from 20 to 40 per cent,

980 So Mr. Creamer, in paragraph 4; he puts the percentage at
rather less, I think.

So Mr. Stamp, whose evidence has been dealt with by Mr. Coudert
as perfectly reliable, and I have no doubt it is. He says in paragraph 3.

In my opinion, there is no absolute line of demarcation between the Copper Island
skins and Alaskas; and in inspecting the consignments made each year from the
Pribilof Islands through Messrs. Lampson and Company I have found a certain per-
centage of skins which werefac similes of Copper Island' skins ; and in the same way,
in inspecting the consignments of Copper Island skins, I have seen skins which, had
I seen them elsewhere, I should have classed as Alaskas, and also a certain number
of the intermediate degrees of similarity. The qualities of the skins vary greatly
in dilferent years; some years the Coppers approach in quality very closely to the
Alaskas.

Then he speaks, in paragraph 5, about noticing females among the
recent consigjiments.
So Mr. Apfel, on page 246; but I do not think I need trouble the

Tribunal with any more of this evidence.
Mr. Henry Poland's statement is at page 250.

Now, unless I am mistaken, the Tribunal cannot fail to attach impor-
tance to this evidence, because it must be recollected that the case of
the United States has been that, although they do not go the length of
saying that the Alaskan fur-seal is a distinct species, yet they say that
the seals that frequent the Pribilof Islands are a family of seals, of
which no doubt there are other species in the Ocean, that keep their
own society, that go on definite routes to the South, that goon definit-e

routes to the i^orth and make the Pribilof Islands their home. Well,
of course, it is obvious that if these facts, which have been vouched by
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these gentlemen, are true, there cannot be any such distinction of

family as they alh'oe, and the more they assert a distinctive character
for the Alaskan fur-seal skin, the more they assert that the Alaskan
fur-seal skin is superior in character, by reason of the density of its fur,

the stronger becomes the evidence of interminjiiinf^- and interbi-eeding.

Ifyou find this large percentage ofan entirely different set ofskins mixed
with the Alaskan, if you find a large class in this consignment where
the qualities of the Copper and Alaskan approach one another, that is

the strongest evidence that could be given not merely of intermingling
but of interbreeding of these different branches of this species of the
fur-seal.

There are one or two other points in that connection which I think it

well also to notice; namely, that upon examination it will not be found
that the theory presented of an annual migration north of what I may
call, for brevity's sake, the Alaskan seal family,—north to the Pribilof

Islands,—and a, migration south of the same family, so that the south-

ern resort of this fur-seal family would be vacant during the breeding
season when the main portion of the family were on the Pribik)f Islands,

will not be found to be well established; and for that purpose I will

refer the Tribunal to one or two points, not at any length, for I

981 am very anxious to get over the ground, to show that at all

times of the year there are to be found (and my evidence will be
principally directed to the months of June, July, August and Septem-
ber Avhen the breeding season is all over) seals south of the Aleutians,

and north of the Aleutians as well.

The first reference I shall make is to the Eeport of the British Com-
missioners at page 175, where there is set o*ut a very interesting letter

from a gentleman named Swan, who seems to have taken a great deal

of interest in seals. He is a gentleman who lives at Port Townsend in

Washington territory and is a United States judge in that neighbour-
hood.
Mr. Phelps.—No.
Mr. Justice Harlan.—He is not a United States Judge I think : if

that be imi^ortant.

Sir Charles Russell.—If I have done him an injustice I am sorry.

Mr. Justice Harlan.—He may be a Judge in Canada.
Mr. TUPPER.—]^o he is not.

Sir Charles Kussell.—Probably, Mr. President, when each of

these great countries disclaim him, the United States on the one hand
and Canada on the other, the explanation is to be found in the fact that
he is a collector of customs.
Mr. Phelps.—Xo, he is the owner of a sealing schooner.
Mr. Justice Harlan.—At any rate he is called a Judge.
Sir Charles Russell.—Yes. In my own justification I was going

to say that I called him Judge because I found him called Judge.
Perhaps it is because of his superior wisdom he has been so called by
his friends and admirers. Let us assume that that is the understanding.

Sir John Thompson.—We may start with the understanding that

Port Townsend is not in Canada.
Sir Charles Russell—Yes, and that information is necessary for

my learned friend Mr. Phelps, because he inquired the other day.
Mr. Phelps.—Yes, I have since found out.

Sir Charles Russell.—And 1 trust that the information we gave
has been found accurate.
On the top of page 175 there is a good deal of abuse of the Lessees



ORAL ARGUMENT OF SIR CHARLES RUSSELL, Q. C. M. P. 219

in various points of the Islands with which I will not trouble you, and
he says

:

*

The seals begin tt) make their ap])earance in the region about Cape Flattery in
the latter part of December or the lirst of January, varying with dilferent seasons.
When easterly winds prevail with much snow they keep well off shore, and do not
make their appearance in great numbers before the mitldle of February or the first

of March. Last winter was very mild, with but little snow, but the prevailing wIthIs,

which were south and south-west, were exceedingly violent, preventing sealiug-
schooners from doing much hunting. The mildness of temperature, however, with
the direction of the prevailing winds, drove the seals toward the coast in incredible
numbers. They gradually work up the coast toward Queen Charlotte Island, when
the larger portion of the herds move along the Alaskan coast toward Unimak Pass
and other western openings into Bering Sea. A portion of these seals, however,

pass into Dixon's Entrance, north of Queen Charlotte Island, and into Cross
982 Sound and C!ook's Inlet, and do not go to Behring Sea, but have their young

on the innumerable islands, fiords, and bays in Southern Alaska and British
Columbia. These seals are seen in these waters all summer, at the same time of the
breeding on the rookeries of the Prihilof Islands, and are killed by Indians and the
skins sold to dealers. The great body of the seals, however, do enter Behring Sea,
where they are followed by the sealing-vessels. They usually take to the islands
about the first of June, the breeding cows and bulls being earlier than the rest of
the herd.

And on the other side, page 176 the third paragraph from the top:

Very little has been published about the migrations of the seals on the North
Pacilic coast before they enter the Bering Sea, and this point is one from which
we got a lot of interesting matter. We have taken a good deal of evidence about
the presence of seals at Cape Flattery, "and have been told that tliey were more
numerous last spring than tliey have ever been before I lind a peculiar idea
existing among those who claim io be authorities in regard to seals iound in the
waters of South America, especially about Tierra del Fuego and the Straits of
Magellan. The notion that they are the same species of seal as those found in
Behring Sea and the North Pacific is quite erroneous.

That is a different matter.
Mr. Justice Haelan.—That is the language of Dr. Dawson.
Sir Charles Russell.—Yes.
General Foster.^—All of these are quotations.
Sir (Charles Russell.—^'o.

Mr. Justice Harlan.—That which you read before is not a quotation.
General Foster.—It is from the London Weekly Times.
Mr. Justice Harlan.—No, the end of the quotation from the news-

paper stops before that.

Sir Charles Russell.—Kow I come to a paragraph I wish to read.
I need hardly perhaps have troubled the Tribunal with the other:

These facts about the habits of the fur-seals of Cape Flattery, which I have
known for more than thirty years, have this year been proved to he correct by the
Royal scientists, and will seem to show^ there are always two sides to every question.
"While 1 join with all the sealers with whom I have conversed that there should be
a close season on the Prihilof Islands, when no sea's should be killed on those islands
or in Behring Sea, I equally join with some of the more intelligent and observing
of these sealers, that the hunting of seals along the coast of Washington, British
Columbia and South-eastern Alaska does not in any way affect the seal catch on the
Prihilof Islands, as there is every reason to assume that these coast seals never enter
Behring Sea.

Thereupon he proceeds to give his views upon pelagic sealing, which
is not the point I am now upon.
Then in the last paragraph but one, on page 177 he refers to what is

certainly a remarkable fact if it is correct—I believe it is correct—that
after the seals are skinned their dead bodies are left on the island, and
are not turned to account for the i)urpose of extraction of oil.

Mr. Tupper is anxious that Mr, Swan's position should be vindicated,
and he refers me to a communication which is in volume III of the
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Appendix to the British Case; p. 191, 1 do not tliiiik I need tronblethe
Tribunal to refer to it. He is described as Assistant Collector, Port

Townsend, Wasliiniiton Territory. 1 am surprised that my
983 friends should attempt to disclaim him. It is a communication

that is published in the records of the oOth Congress miscel-

laneous documents no 78 presented by Mr. Dolph on the 15th March
1887, and ordered to lay on the table and be i)rinted by the United
States; and this shows that he was previously employed to report,

because in page 192 he says.

In 1883 I was instructed by Professor Baird to invostigate the habits of the fur-seals
and to make a rei)ort thereon, which report may be found in the Bulletin of the
United States Fish Commission, volume III, 1883, page 201.

So that he had some official i)osition, and why my learned friends

should think it right to disclaim him I do not know.
Now upon this question of property, I need not point out that if there

be this intermiugiing, that if there be this interbreeding to however
limited a degree, it makes the question of property in the individual
seals a hopeless one, because the United States say, " These seals are
the result of breeding upon the Pribilof Islands" ; equally Kussia might
say, "They are the result of breeding upon the Commander Islands";
and when you get to a community and commingling and confusion of

the two herds, and an intermingling or interbreeding of these two herds
or families, whatever they are called,—to say there can be flxed, in i)oint

of law, a jjroperty in any one of that mixed and confused family is a
proposition that is quite untenable.
Now, still in that same connection, a very curious fact comes out in

the evidence of the British Commissioners, and I speak subject to con-

tradiction and correction if I am wrong. I do not think it is in any way
met or contradicted by the United States Commissioners. It is this

—

that the skins of the seals that come to land become almost immediately,
or soon after they come to the land, in the condition known as " stagey"

;

that is to say, a condition in which their pelage is not in the best condi-

tion for the purpose of commerce, but that among the seals tlTat are
killed at sea by the pelagic scalers the number of stagey skins is exceed-
ingly limited. This fact would seem to suggest that a change takes
place periodically, probably annually, in the skins of each of these ani-

mals; yet when they remain almost continually in the water the change
is more gradual and scarcely noticeable, whereas when they come to

land and remain on the land, and are exi)Osed to the effect of the atmos-
phere and sun for a considerable time, the stagey condition becomes
more marked.

I will not stop to read them, but I would respectfully ask the Tribunal
to note that in paragraphs 134, 281, 031 and 632 of the British Commis-
sioners' Eeport the facts that I have adverted to are mentioned; and
in Mr. Macoun's Eeport, to be found in the first volume of the British

Counter Case, Appendix, at pages 145 and 139, the same result seems
to have been noticed by him.
Now one other point. I have stated that as regards certain of the

seals they do not return to the islands at all, until they come there for

certain definite j)urposes in connection with the perpetuation of

984 their species: in other words, that there is no need for the young
male seals to come there till they are a certain age ; that some do

come but a great many do not; that in the case of the female seal there

is no need for her to come there until she comes under the influence of

the sexual instinct. Now I want to show that that is a fact.
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Senator Morgan.—Before you approach that point, Sir Charles, I

should like to make a susgestiou. Counsel on both sides in this case

seem to me to have neglected a very considerable and definite part of

the evidence upon the subject of a necessity that nature has imposed
on all seals, to land during- some i)ortion of the season for the purpose
of undergoing this very process of shedding their hair. The evidence

to my mind is convincing that that is just as much a necessity of the

nature of the seal as the other instincts to which you refer; and tliat

therefore it is that every seal is bonnd by a compulsion of nature to

visit the shores during this stagey season, as they call it, when the coat

is being shed. That impression having been made on my mind, I call

attention to it merely tor the purpose of inviting discussion.

Sir Charles Russell.—With great deference, I am not surprised

that my learned friends on the other side have not dwelt upon that. I

think that view is not well founded. It does not appear to be so, and
the evidence to which I have directed attention points in a different

direction—that, though this stagey operation may be gone through in

the case* of each seal every year, yet it is not necessary for the seal to

come to land. The probability is that the operation is more gradual in

the case of those when they do not land than when they do—in other

words, the evidence rather points to the fact that they have been on
land than to the fact that they are going on land.

Senator Morgan.—In order to get tlirough with it—at all events it

has jnade that impression on my mind, and especially that Report of

Mr. Elliott to which you refer.

Sir Charles Russell.—We will look at it again in view of the

intimation that you have been good enough, Sir, to make.
In reference to this difliculty, which points to the impossibility, or

impracticability, or both, of identifii ation, all they say about it is on
page 49 of their written Argument:

The difficulty of identification may be suggested, bnt it does not exist. There is

no comniingling witli the Russian herd. Every fur-seal on the North-West coast

belongs indisputably to the Alaskan herd.

That is statemient, but it is not proof. On page 232 they say:

The marked differences between the Alaskan and the Russian seals are such as to

be readily and plainly discernible to persons familiar vrith the two herds and their

characteristics. This, once established, would naturally prove that there is no com-
mingling of the respective herds.

We have shown by the evidence which I have read (which I can see

no reason to doubt, though it is for the Tribunal to judge) that there is

commingling.
985 I am now going to another point; namely the absence of these

seals for a long period of their lives from the Islands. I refer to

the evidence of Mr. Bryant in volnme I of the Appendix to the British

Counter < ase, page 125. Mr. Bryant is a gentleman who has been
employed by the United States before to report on this question; and,

on page 125, we have put side by side a comi)arison of the statements
made by this gentleman in his monograph of 1880, written at the instance

of the United States Government, and the reports and evidence which
he gave from 1869 to 1870.

Mr. Justice Harlan.—Which side of that page do you refer to?

Sir Charles Russell.—For this purjiose, to both. He differs, you
will see, as to the duration of the absence; but in each case he admits
that it is for a long time.

In 1876 he said

:

About the 20th of Jnly the great body of the previous year's pnps arrive and
occupy the slopes with the younger class of males, and they continue to be mixed
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together dnriug the remainder of the seasou. The 2-year-okl females, which pair
with the young males in the water near the island, also now associate with the other
females.
At this stage they (the female pups) leave the island for the winter, and very few

fil)pcar to return to the island until they are 3 years old, at which age they seek the
males for sexual intercourse.

On the other hand, the males return the following year with the mature females.

Mr. Justice Harlan.—Does tliat mean the young males?
Sir Charles Kussell.—I tbiuk it does.

But the young females, as already stated, are not seen in numbers until they are 3

years old, when they arrive in the height of the breeding season.

Then:

The masters and officers of these scliooners (of the Alaska Commercial Company)
who are familiar with the seals, say they see small groups of small (apparently 1 and
2 year old) seals at all times during July and August.

That means in the sea.

These, I think, may be young females, which, as already stated, do not visit the

island till thej' are 3 years old.

Then the other statement that he made in his later Eeport was

:

Returning again, this time as 2-year-old,

This is the deposition which he makes in tliis case; therefore, he makes
a curious contradiction there of one year,

the males go upon the hauling-grounds with the bachelor seals, and the females land

on the breeding rookeries. It is probable that the females of this age are fertilized

by the bulls, and leave the islands in the fall pregnant.
On returning the third year the young male goes again upon the hauling-grounds,

and the female to the rookeries, where she brings Ibrth one pup.

Kow, there is certainly a very remarkable difference in the two state-

ments; the first statement is the earlier; the one on the left-hand side

is that the female, after leaving as a pup a few months old, does not

986 come there except acting under the impulse of the sexual instinct,

and then she returns at three years of age; and, again returns

the next year, as a 4-year old, to deliver her pup.

Mr. Justice Harlan.—The ])hrase "2-year olds" refers to males.

Sir EiCHARD Wee.ster.—I think to both.

Sir Charles Eussell.—Yes, it goes on to say

:

It is probable that the females of this age, and so on.

Mr. Justice Harlan.—The first sentence refers to males.

Sir Charles Eussell.—Yes; but to females in the next instance.

He says

:

Returning again, this time as 2-year-olds, the males go upon the hauling- ground

That is, of course, 2-year olds:

And the females, that is the females of the same age, land on the breeding rookeries.

It is probable that the females of this age are fertilised by the bulls.

And so on.

Now finally in this connection, and still bearing on the question of

property and the possibility of identification, you will recollect that my
learned friends have again and again said that not merely do they return

to the island ui)on wliich they were born and attach themselves to tlie

land of their birth, but that they return to the same spot. We have

luckily the means of testing this "by experiments Avhich their own wit-

nesses depose to. This same Mr. Bryant went through the experiment

of marking a certain number; the account of the experiments will be
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found iu tbe large volume of the British Appendix page 451. He states

that he was an agent employed by the United States and had previously
reported.

I find lie states in his deposition, made for the purpose of the Case
of the United States, tliat his experience in the Pribilof Islands extended
from 1S0I> to 1877, so that he had considerable experience.

If you want to Icnow more about his experience, I shall be able to give
it to you but I do not think it is important enough. I was referring to

page 451 of this last volume. I think it is the same experiment that
was referred to by Mr. Elliott, and the paragraph to which I refer is

about the middle of the page. He makes a citation from Mr. Elliott in

which he says

:

Mr. Elliott in fact biniwelf writes on the same page (referring to the presence of a
large sealing fleet in liebring Sea), that it could not fail in a iew short years in so
harassing and irritating the breeding seals as to cause their withdrawal from the
Alaska rookeries and probably retreat to those of Russia, a source of undoubted
Muscovite delight and emolument, and of corresponding loss and shame to us.

Mr. Justice Harlan.—That is not Mr. Bryant's statement.
Sir Charles Russell.—No I think I said he began by citing Mr.

Elliott.

Mr. Justice Harlan.—I mean to say that that document is not pre-

pared by Mr. Bryant. It is prepared by D', Dawson as a memo-
987 raiidum on Mr. Blaine's letter to Sir Julian Pauncefote as you

will see at page 436. All I meant to say was that that was not
the statement of Mr, Bryant.

Sir Charles Russell.—Quite so. I think you are right so far.

I thought it was and I think it will be found that it is in another
form. If I have been mistaken in that I shall be very sorry.

I will read the print, however, as it stands.

His remark implies that the seals may resort to either the Pribilof or the Russian
Islands, according to circumstances; and who is to judge, in the case of a particular
animal, in which of these places it has been born? The old theory, that the seals,

returned each year to the same spot, has been amply disprov( d. Elliott himself
admits this, and it is conhrnied by Captain Charles Bryant, who resided eight years
iu the Pribilof Islands as Government Agent, and who, having marked 100 seals in

1870 on St. Paul Island, recognized the next year four of them indifiereut rookeries
on that island, and two on St. George Island.

Those two islands being some 30 miles apart. But I should like, as

Mr. Justice Harlan has referred to it, to see exactly what Mr. Bryant
says.

Mr. Justice Harlan.—You will probably find it in Mr. Allen's book.
Sir Charles Russell.—Perhaps that is what it is, I know I have

satisfied myself that it was adopted by Mr. Bryant; but I think your
observation is quite correct. I find that my reason for so stating it is

that on page 129 of our (.'ounter Case, after giving the Elliott experi-

ments which I am now going to refer to, the observation is then made,
the same or a very similar experiment is referred to by Captain Bryant,
and I can prove that.

Lord Hannen,—The passage seems to be referred to.

Sir Charles Russell.—Yes, and I find also in the Congressional
Report on the Fur-seal Fisheries of Alaska, Dr. H. H. Mclntyre, who
was referred to by my friend as a great autliority, says the seals are
found indiscriminately on the two islands; that is, seals born on St.

George are found on St. Paul, and vice versa.

lN"ow I wish to read this experiment of Mr. Elliott. His is the Census
Report for 1880, which has been freciuently referred to, })ublished in

1881. The document is printed at the Government Printing office at
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Washington, Department of the Interior, 10th census of the United
States, Walker, superintendent, and so on. The paragraph to which I

am referring is on page 31.

The first arrivals are not always the oldest hulls.

I will read this shortly.

Their method of landing is to come collectively to those breeding grounds, where
they passed the prior season ; but I am not able to say authoritatively, nor do 1 believe
it, strongly as it has been urged by many careful men. . .that these animals come
back to and take up the same position on their breeding grounds that they individ-
ually occupied when there last year. From my knowledge of their action and
habit I shoukl say very few, if any of them make such a selection and keep these
places year after year.

—

988 and so on. And he comes to the conclusion that they do not
come to the same spot.

He proci eds

:

It is entertaining to note in this connection, that the Eussians themselves, with
the obiect of testing this mooted query, duriusr the later years of their possession of
tlie Islands, drove up a number of young males from Lukaunon, cut off their ears,

and turned them out to sea again. The following season, when the droves came in
from the hauling grounds to the slaughtering fields, quite a number of those
cropped seals were in the drives, but instead of being found all at one place, the
place from whence they were driven the year before, they were scattered examples
of croppies from every point on the island. The same experiment was again made
by our people in 1870 (tlie natives having told them of this prior undertaking) and
they went also to Lukaunon, drove up 100 young males, cut ofi" their left ears, and
set them free in turn. Of this number durijjg the summer of 1872 when I was there,
the natives found in their.driving of 75,000 seals from the different hauling grounds
of St. Paul up to the village killing grounds, two on Novatoslinah rookery, 10 miles
north of Lukaunon, and two or tliree from English bay and Tolstoi rookeries, 6
miles west by water; one or two were taken on St. George Island, 36 miles to the
south-east, and not one from Lukaunon was found among those that were driven
from there; pvobablj^, had all the young males on the two islands this season been
examined, the rest of the croppies that had returned from the pi rils of the deep,
whence they sojourned during the winter, would have been distributed quite equally
about the Pribilof hauling grounds. Although the natives say that they think the
cutting off of the animal's ear gives the water such access to its head as to cause its

death, yet I noticed that those examples which we had recognized by this auricular
mutilation were normally fat and well developed. Their theory does not appeal to
my belief, and it certainly requires confirmation.

Therefore, that experiment shews that this suggestion of attachment
to a particular spot or even to a particular rookery, is not well-founded;
that it does not exist even with regard to a particular Island, but that
of those that were so marked on one Island some were found on another
Island 36 miles away, and some were not found at all. What became
of the rest! Who can tell? Their natural enemies, no doubt, could
account for some of them; some may have intermingled with the
Russian herd, and others gone elsewhere. Who can tell? No one.

And all this difticulty and uncertainty of identification, the Tribunal
cannot fail to see, has a most imi)ortant bearing on the question of the
claim to legal property in the individual seals. Let me illustrate what
I mean; supposing, instead of both these Islands being in the posses-

sion of the United States, that the dividing line of territory, had been
drawn between these Islands, and one was left in the possession of
Russia and the other of the United States: would such a claim to

proi)erty be possible then? Or, again, to take another case which
throws a stronger light on this question of property. Supposing that
instead of the United States being not merely the sovereign owners of

the land, but also the owners of the dominium utile,—suppose, as is

the case with the Scilly Islands on the south-west coast of England,
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and as is the case with many Islands in the Gulf of St. Lawrance, and
as is probably the case with many Islands off the coast of America,

that the dominium utile was not in the Government but only the

989 "eminent domain",—that the dominium utile \Yi\s in the mau
who lived on the Island,—let us see what would be the result of

this. The argument for the United States must go the length of say-

ing that the owner of those Islands could assert, against all the world,

property in the individual seals frequenting those Islands and might
assert the rigut to maintain that claim of property wherever those
seals were to be found.
Again let me put a case which further illustrates what I conceive to

be the untenable character of the position. Assume that the Islands

are separately owned by two different owners; or separately leased, one
to one lessee and one to another lessee; would it be possible to assert,

even tw/erse, the right of property in individual seals found in Behriug
Sea, or anywhere out of Behriug Sea, as belonging to one or other of

the lessees of those Islands? If it be difficult, inter se, to regulate the

rights and claims of property, it is still more difficult as regards third

persons,
iSTow, all these considerations, each of them strong in itself, collect-

ively, I submit, are very difficult to meet, and do something more than
suggest the impossibility, as I submit, of affirming property in the seals

on this initial difficulty of identification.

But those are not the only difficulties. Is there any one of the Tribu-

nal who has any doubt that, taking the facts which are not in dispute

as regards this animal, this amphibious animal, I have described an ani-

mal which the law has classed, has designated, an animal /ercp naturce.

Is there any one who doubts it? There are undoubtedly three classes

in this connection: The class of wild animals, the class of
Ti^eaiie-edtame.

domestic animals, the class of animals which, while belong- nessot the seal con-

ing to the class of wild animals, have been taken out of *"'"'^'^-

that class by reclamation, so that they have ceased to be wild: have
become reclaimed, domesticated, and therefore are removed in law out

of the category of wild animals. iSTow is it to be gravely said that seals

are in the category of tame animals! What is the index to their being

tame? How have the United States even professed to tame tliem?

Have they alleged, can they truly allege, anything more than that which
I have conceded to them from the beginning, that by reason of the inca-

pacity and mildness of this animal to defend himself on land, he presents

an easier task to the man who goes to knock him on the head with a

club; and thereby gives to the United States or their lessees greater

facilities for killing them? but except knocking them on the head, and
preventing anybody else knocking them on the head, what do these gen-

tlemen, or the representatives of this Government, do to take even the

simi^lest step towards acquiring property in the animal on the ground
of reclamation, or per industriam.

One further remark before I come, as I suppose I must come, to the

propositions, the vague and general propositions, my friends have
advanced. It has been a matter of surprise to me that my learned

friends have not addressed themselves to the consideration of the very

first step which is to be taken before there can be an assertion of

990 property in any wild animal: that step is possession. You must
first take the animal. They have on the islands tens of thousands,

according to Mr. Elliott, millions, of seals. They drive large numbers of

them under circumstances of great cruelty, if Mr. Elliott's account be
true, for the purpose of selecting, knocking on the head, taking pos-

B S, PT XIII 15
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session of, a certain number. In that certain number their property
becomes absolute. They have killed them and taken possession of them
just in the same way as the man who shoots a rabbit and jjuts it in his

pocket or in his hunting bag has taken possession of that rabbit; the

property is his, unless, according- to English and according to American
law, he has shot it upon land in the character of a trespasser, in which
case lie does not get the property even then—wherein the English munic-
ipal law and the American municipal law, as one of your body will tell

you, differs from the civil law. According to the Eoman law—which is

a little stronger illustration of the wild animal being no one's property
nutil possession is taken of it—according to the civil law, it I shoot a
rabbit upon another man's land, although I am committing a tresjiass

on the land in the act of shooting, yet the property in that rabbit will

be in me whereas according to English law the property would not be
in the trespasser, but would be in the owner of the land. The French
law is the same, as I shall hereafter have the opportunity of showing to

the Tribunal.
I wish now to come—because I am not relieved from any part of this

task—to a little closer examination of the ]>osition. If I am right in

saying that this animal originally is pro])erly described as an animal
ferce naturw, it lies upon my learned friends to bring him out of that
category, to show that he belongs to a different category as a reclaimed
animal. I have ventured to suggest there is not a scintilla of evidence
to justify the claim of reclamation. The onus is upon my learned friends

by some authority, ujjon some principle of law, to show that in such cir-

cumstances tliey have a claim to property in that 9,nimal on the high sea,

or wherever it is outside their domain. I have pointed out they have
not the property even when it is on the Island. They have the right

to kill it. They have the right to j)revent anybody else killing it; but
that is not property. It is a mere right to kill; nothing more.
My learned friend is met with this difficulty: He asks himself the

question. By what law, in view of what law, am I to consider this ques-

tion? and knowing, as he does, that the municipal law of Great Britain

is the same as the municipal law of the United States, my learned friend

says that this is not a matter to be determined by municipal law, but a
matter to be determined by international law. I dispute that proposi-
tion. What has ir.ternational law to do with it?

Am I not well founded in saying that by the municipal law of every
country in the world, the right to property in things must be made out
according to the municipal law of the place where the property is situ-

ated, subject always to certain rules as to devolution, etc., with w^hich

we are not now concerned, founded upon the principle that mohilia
991 seqtiuntur personam. They must have their right of title by

municipal law. Does the United States municipal law give them
property? No. The legislation even of the United States has not
affected to give property. The United States legislation has proceeded
upon the principle which I have so often adverted to, of the assertion
of territorial dominion over a given area, and the application of what I

may call game laws to that area; but it has not in its Statutes nor by
any executive act, nor by lease, nor in any other mode, affected to claim
for itself the property as such, nor to give to the lessees the property as
such. The}' give to the lessees no more than they had themselves: a
right, namely, a license to kill within certain limits as to number.

Senator Morgan.—I was about to inquire whether all game laws
were not predicated upon the uitimate ownership of the property in the
sovereign'?
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Sir Charles Eussell.—No, Sir; they are not. There are certain

classes of animals, which unquestionably in ancient days—the subject

is almost without interest in these times—the taking or killing of which
were within the exclusive grant and right and franchise of the Sover-
eign—the sturgeon was a royal iish, the swan was a royal bird. These
were the only exceptions that I can for the moment call to mind. There
were certain other franchises which were supposed to be only within
the power of the Sovereign to create, as for instance, a free warren, or
a deer park; but these are, again, instances which have passed from
the donuiiu of practical importance.
But the game laws of different countries have nothing to do with the

question of property in the wild animals. Their sole operation is that
the hand of the slayer shall be stayed for a certain period of the year;
that within the detined period called the "close time", he shall not be
at liberty to exercise that right of killing which the law itself recog-

nizes; but it does not touch, it does not affect in any way the question
of propert3^ Tlie question of property, according to the law of every
civilized country that 1 know of, depends upon the considerations of
possession and dominion, upon the nature and habits of the animal, and
upon the i^hysical relations of man towards that animal.

Senator Morgan.—I do not question that ])osition as between indi-

viduals, but between the Crown and individuals I think it is otherwise.
Sir Charles Russell.—Well, Sir, I am not aware of any authority

which gives to the Sovereign anymore exclusive right to kill wild birds
than anybody else, or to interfere with anybody else killing them.
Indeed I may remind Senator Morgan that the term that is used to
describe wild animals with reference to the rights of others is borrowed
from the civil law. They are described as res tmlUus, and therefore a
thing which any one may capture, a thing which the man who first pos-

sesses and captures may acquire the property in. The authorities which
I shall i^resently refer to I think will make that clear.

992 There is one other preliminary word I should like to say; and
it may have some bearing upon what Senator Morgan has been

good enough to ask. I think that perhaps what the learned Senator
may have in his mind is a historical recollection of a state of things
which has long passed away, which relates back to the time when the
feudal system existed and when—and the learned President will recog-
nize the illustration I am giving in reference to the state of things in

France before the Eevolution—when no one below a certain degree or
status had a right to indulge in these sports, which were reserved to
what was then supposed to be the better part of mankind; and when
these privileges of hunting, shooting, etc., had to be acquired by author-
ity from the sovereign—a state of things which has long passed away,
both in this and most countries, and in England: but it has nothing
w^hatever to do with, does not touch in the faintest degree, the question
of i)roperty.

I must notice, before I proceed, a suggestion, I did not really conceive
it to be much more than a suggestion, that this question of property
was to be judged differently from the mode in which it w^ould be judged
if it were a claim by a private owner of the Pribilof Islands to the prop-
erty in himself; in other words that the question of property assumes a
different character—I do not know that I am well founded in saying that
this distinction was made—but that the question of property assumes a
different character, is a different thing, is to be tested by diflerent prin-

cixjles, when the claim to the property is i)ut forward in the name of the



228 ORAL ARGUMENT OF SIR CHARLES RUSSELL, Q. C. M. P.

United States. If that is so—I do not know really whether it is meant
to be so or not—I say there is no such distinction to be made. For Avliat

would be the result? You would be called upon to say that if the Pri-

bilof Islands were owned by a private owner, and that he was the jjcr-

son who was here formulating the complaint of interference with his
rights of private x)roperty, his cause being taken up by his Government
and presented to this Tribunal, you would be obliged to affirm—if I am
right in my argument so far—that he had no property; but that if the
United States is the owner of the Islands, and merely leases them to the
lessees, a different set of considerations apply, and that that collective

idea, that legal entity, the Government of the United States, may have
property although the private individual could not. 1 say there is no
warrant in law for the attempt to draw the distinction. Governments
may own property just as individuals do; but their right to that prop-
erty depends upon the same principles and the same considerations of
possession and dominion which are vital to the question of property in

an individual. If there be any doubt in the minds of the Tribunal upon
that point, I will endeavour to elaborate it a little later in my argument.
That being the position of things, and my learned friend having cited

authorities in his written Argument which disprove his case, as I hope
to satisfy the Tribunal, and having been obliged to admit that he cannot
found any title based upon the municipal law of his own country, or the

municipal law of England, or the municipal law of any civilized

993 country in the world, what does my learned friend do ? He has

—

I say it with all deference to him, because he has made the best
of a difficult position—he has in the absence of definite authority been
obliged to indulge in treacherous generalities; he has been obliged to

accei)t the theories of metaphysical writers as to what they think the
law ought to be instead of what the law is. He has floated about
amongst the clouds, and he has made very eloquent appeals, very elo-

quent appeals indeed, to the eternal and immutable piincipies of justice

and humanity. I am reminded of an apliorism, attributed to the late

Lord Brougham, who is reported to have said on one occasion when he
heard an advocate make an eloquent appeal to the immutable principles

of nature and of justice, that he felt quite certain that advocate had
very little law on his side.

A similar expression of opinion, I think not without its significance,

was also attributed to another distinguished judge. Lord Ellenbrough.
On one occasion, an advocate almost as eloquent as my learned friends,

Mr. Carter and Mr. Coudert, was making these appeals, and amongst
other authorities he referred to the great Book of Nature.
"What are your authorities'?" said Lord Ellenbrough. "My Lord,

the Book of Nature ". "What page, andwhat edition ? " saidthe learned
Judge.
The orator was obliged to descend a little rapidly to the dull level of

prose.

Now, what are these propositions of my learned friend; because I

suppose I must examine them. We have had a disquisition ujion the
institution of property, and as to its foundations. VVe have been told,

and I was rather startled at the suggestion, that i)roperty existed ante-

rior to human society, and that one of the great objects of the inven-

tion of society was the preservation of property. That will be foun-d

at page 3U6 of the report. Therein my learned friend, I think, put the
cart before the horse. " Subjects of property existed anterior to soci-

ety, but there was no x>roperty in the legal sense of that term, until
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society." Then my learned friend said, on page 393, that individnal
ownership was an invention of society, from which it would appear to

follow that coramniiity of property had existed previous to society; and
tiually he said that " property sprang from the necessity of peace and
of order."

I quite agree; but when Adam walked out of the Garden of Eden,
there was no need of a policeman to keep order, and property grew
because the needs of society required that propei'ty should grow. Prop-
erty grew because of that desire, inherent in the human breast, for

peace, for order, for convenience, for the avoidance of disturbance; and
as society grew, even in its earliest and ludest stage, a certain moral
opinion grew with it, which gradually, at first in very small matters,
afterwards in much wider matters, grew to a recognition of a special or

exclusive right of user of particular things. But when my learned
friend in this connection goes on further to appeal to the law of nature,
I merely have to ask the Tribunal, what has the law of nature to do

with it? The law of nature, I suppose, means the natural law, or

994 the law in a natural state of society. Well, the law, so far as
there could be said to be law in a natural state of society, was

that a man got what he conceived to be necessary for his wants, and
stuck to it, as far as he was able to stick to it. I say it would be much
truer to say since my learned friend is relying upon the law of nature
to support his argument—it would be much truer to say that law in its

development, has not been based on the law of nature, but is in

restraint of the law of nature, which had for its sanction force, and
force only.

But these propositions, while interesting to discuss, seem to me very
wide of the questions which we are here engaged upon; and I shall be
very glad, if, as the interval of adjournment has been a little longer than
usual, I might be allowed to go on a little further with this question of
property.
The President.—Certainly.

Sir Charles Eussell.—My learned friend, in his argument, stated
two propositions, one of which I admit to be substantially right, the
other of which I submit is radically wrong; and yet my learned friend
has put them together, and has said that they were in

^^ cnHera two
effect the same proposition. I think it would not be a proposiUoM as^o

Avaste of time if the Tribunal would allow me to read Hais^'exSniled^
these two propositions without comment. In the first

instance, on page 379 of the print of my learned friend's argument,
he says:

Now from all those authorities, drawn from the municipal law of many different
nations, confirmed by the ancient Roman law, these propoaitions are exceedingly
clear, that

—

This is his first proposition

:

In reference to wild animals, if by the art andindustry of man, they may be made
to return to a particular place to such an extent that the possessor of that place has
a power and control over them which enables him to deal with them as if they were
domestic animals, they are in law likened to domestic animals, and are made prop-
erty just as much as if they were domestic animals.

That proposition is, I admit, substantially correct. Then he goes on,
a little farther down

:

And you may state another proposition fully substantiated by these authorities.
It is scarcely another proposition; it is almost the same thing, but the language is
iu a different form.
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Here is the next proposition wliicli is said to be the same as the first.

I agree substantially with the first, but respectfully differ with the

second

:

That whenever man is capable of eRtablishin<? a husbandry in respect of an animal
commonly designated as wild, such a husbandry as is established in reference to

domesticanimals, so that it can take the increase of the animals, and devote it to

the public benefit by furnishing it to the markets of the world, in such cases the

animal, although commonly designated as wild, is the subject of property, and
remains the property of that jierson as long as the animal is in the habit of volun-

tarily subjecting himself to the custody and control of that person.

995 Ton observe the propositions are essentially different. In the

first, he correctly states the foundation upon which the claim of

reclamation, or, in other words, the claim per indnstriani, is based:

namely, that by the art and industry of man, the wild animals are made
to return to a particular place, so that they can be dealt with, etc.

But in the next jDroposition it is said that " whenever a mau is capa-

ble of establishing a husbandry in respect of an animal commonly des-

ignated as wild, so that he can take the increase", etc., that equally

gives him the property.

Now, let me test these two propositions. If the latter proposition is

true, it is true also that the owner who rears pheasants on his estate is

the absolute owner of them. So as to rabbits; so as to wild deer,

unenclos(!d; so as to grouse. Now let me caU attention to the fact

how much stronger the case as to pheasants, grouse, rabbits, deer,

is. In the case of the pheasants I have abeady stated what is done in

the way of rearing them. I have already stated what is done in the

way of feeding them. I have already stated what is done in the way
of preserving them from attacks from outside by means of game-
keepers and others. If this proposition is true, then the owner of the

pheasantry who kills his game, as he may do, for the purpose of sup-

plying the market, and so establishing an industry or a husbandry, and
who can discriminate the sexes, because he can shoot only his cock

pheasants,—he too has a property, forsooth, in the industry, and in the

cock pheasants and in the hen pheasants, and he may deny the right

which the law, as I have said, of every municipal country now gives to

everybody, the right of killing these animals when they are outside the

land of the particular owner of that pheasantry.

So in the case of rabbits. A man may establish an industry in a

rabbit warren. So in the case of grouse. A man may only kill his

cock birds. So in the case of wild deer, in an unenclosed park ; he may
only kill his bucks. This argument would land my learned friend,

therefore, in the proposition that as regards all these animals, which

are admittedly of the class of animals ferce naturce, which are admittedly

not domesticated, but which are " cherished " in a higher sense than the

seals are cherished, for they are fed and induced to come back to this

place—all these animals would become the subjects of private property.

We have had a frequent reference to the general principles embodied
in the phrase " ^ic utere tuo ut alienum non Icvdas.^^ That maxim carries

you no further. You have to define what is yours and what is mine.

You have to define what is injury and what is not injury. You are all

in the vague; you are all in the general. These general maxims tell

you nothing. By merely saying " Sic utere tuo ut alienum non Icedas,''^

you do not carry your proposition one whit farther, nor help the Judge
who is to decide the question.

Then we come to another proposition, to which great significance was
attached—a proposition which, so far as 1 could see, had been invented
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by my learned friend as a kind of formula for the purpose of
996 meeting the case of the fur-seals. It was this : That only the

usufruct of property is recognized by law, and that there is no
right exercisable in respect of wild animals, generally speaking, (because
he said there were some which were quite inexhaustible, and therefore

people might in that case do what they x^leased), unless in the exercise

of your right you take only the superfluous males, and in that way do
not interfere with the stock.

Mr. Carter.—I made no such argument.
Sir Charles Russell.—Oh, really, Mr. Carter, did you not main-

tain thatf If not, I of course withdraw it.

Lord ilANNEN.—What page and what edition?

Sir Charles Russell.—I am afraid I shall have to give you a good
many pages. But 1 will come to it to-morrow morning and justify

myself by reference to the actual pages. I certainly wish to make this

quite clear before I go away to-night. Did not my learned friend say
that he was afdrming only a right of usufruct of property, and that
there was no such thing as absolute property?
Mr. Carter.—I said by the law of nature that was all that was given

to man.
Sir Charles Russell.—But the law of nature is the same thing

as international law, according to my friends, and it is international law
that he is here invoking.
Mr. Carter.—If you are determined not to understand my argument

I cannot help it.

Sir Charles Russell.—I assure you I am not in that position at
all. I really am not; but to avoid any discussion, I will pass that.

Mr. Carter.— I will not interrupt you again.
Sir Charles Russell.—ISTot at all; it is not the least interruption

in the world. I will pass that as a disputed j)roposition, and I will

come to it to-morrow morning and read the pages.
One topic I can deal with, I think, without any risk of being inter-

rupted. My learned friends have expended a great deal of their elo-

quence in the printed argument, and in the oral argument, upon the
M'asteful character of pelagic sealing. They have denounced it as a
crime, a moral wrong, an indefensible wrong, and have
used various other strong epithets. And now I want to ask, peilgfc^kUHng^i^^

and I expect that an attempt will be made to answer it at leiovant to rfeci-

some later stage. What is the relevance of that argu- tio" of property!

ment to the case of the United States? Is it because the
mode i^ursued by the Canadian sealers in killing seals is wasteful that
they have no right: but that the United States have a right, an exclu-
sive right, because their method is not wasteful? I want to know.
Does their right depend upon, or is it stronger or weaker according to

whether our mode of killing is wasteful or not wasteful? In other
words, if we could discrimiiuite while shooting at sea, between the
males and females, if we could only shoot barren females, if we could

only shoot young males, do they admit we have the right to shoot
997 them? Do they, if we have the means of shooting them in a

manner, to use their formula, which is not wasteful, do they admit
we have the right to shoot them?
The President.—That argument would perhaps affect rather the

question of regulations.
Sir Charles Russell.—You are anticipating exactly the point to

which I am coining. But it is used in relation to property.
The President.—The other side have argued both questions at the

same time, in one argument.
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Sir Charles Russell.—I quite agree, sir; but they have mixed
tlieiu up. They have uot only argued them at the same time, but inter-

mingled them. This was put distinctly forward as a consideiation in

supi)ort of the argument on property. 1 want to know, is it to be relied

upon or uot. It must be obvious—as you. Sir, with your acuteness,

have already perceived—that it can have no bearing upon the question

of property! If we have a right to do a thing, the fact that we do it

in a wastetul way cannot change a riglit into a wrong. The fact that

we do it in a wasteful way cannot give them a right which they other-

wise would not have.

I dwell upon this, however, for this reason, that I waut to show you, to

satisfy you, that while this question of wastefulness of pelagic sealing is

most appropriate to be considered in relation to the question of regu-

lations, it must be discarded from the consideration of tlie question of

property, and ought not to have been introduced into the consideration

of the question of property, where it has no legitimate place, where it

could only be used for the illegitimate purpose, not of aiding the judg-

ment of the Tribunal, but of prejudicing it and distracting it.

Mr. Justice Harlan.—Does it not bear on the question of the right

to protect the industry at the island?

Sir Charles Eussell.—I am coming to the question of industry

presently. I was dealing with the question of property either in the

industry or in the seals. I would ask that question again, as Judge
Harlan has been good enough to ])ut it. Is it alleged that the right of

protection of their industry depends upon whether we kill wastefully

or not? I should like an answer to that. Is it to be alleged that the

right to protection of the industry is strengthened or depends in the

slightest degree upon the question whether we kill wastefully or not?

Mr. Justice Harlan.—If the killing at sea is calculated to destroy

the industry, it would seem to have some bearing on the question of

protection, if that right to protect exists.

Sir Charles Russell.—" If". " There is much virtue in an ' if' ".

Mr. Justice Harlan.—I am making a distinction between a mere
question of property in the seals or in the herd, and the question of

the right to i)rotect the industry on the islands.

Sir Charles Russell.—You mean the proposition whicb my learned

friend, Mr. Phelps, advances in his argument, that even if there is no
property in th.e seal, and no property in the herd, yet there may be a

right to protect the industry. That I will come to in a moment.
998 Mr. Justice Harlan.—Mr. Carter covered that ground, the

question of i)rotection, before he got to regulations.

Sir Charles Russell.—Yes.
Mr. Justice Harlan.—You are saying that on the question of prop-

erty simply, the discussion as to the wasteful character of pelagic seal-

ing was irrelevant. I simply inquired whether, independently of the

question of regulations, and independently of the (juestion of property,

the wastefulness of pelagic sealing would not bear on the question of

the protection of the industry at the islands.

Sir Charles Russell.—Oh, independent of any question of property ?

Mr. Justice Harlan.—In the seals.

Sir Charles Russell.—That pelagic sealing may injure the industry

on the islands, if it be so called, nobody doubts. That is not the ques-

tion we are discussing; but I say that in respect to any right of pro-

tection of an industry, or in respect to any light of protection of the

seal or of the herd, the question of the wastefulness of the means has
nothing whatever to do with it, and cannot give them a right which they

have not got without it, or put us in the wrong if we are in the right.
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The learned President has said, what is quite, I think, the accurate
truth of the matter: it cannot be invoked to give a title to the United
States or to their lessees which they have not otherwise got. It is

material—most material—when you come to the question of regulations.

The President.—Sir Charles, I must observe that there is a protec-

tion of an industry which is often called proi)erty today: what we call

in French "propriete industrielle", that is, a sort of qualified prop-
erty. It is a sort of right which in my personal opinion is wrongly
called property, but it is so called, however, in the current use of the
language of all nations to-day, and Treaties have been made between,
nations to protect that property. As it is a certain artificial construc-
tion of law it may be relevant to plead that it is more or less worthy
of protection, according to the more or less degree of morality which
resides in it.

Sir CiiAKLES Russell.—Could you give a concrete illustration, sir,

of that law?
The President.—For instance, the right of authors, copyright.

That is styled "propriete literaire" in our Treaties. That is not prop-
erty, in my personal view, but it is commonly called property in inter-

national language. That of course is a sort of (lualitied right, which
may be more or less extended and which, in fact, has been more or less

extended, I mean, to justify the introduction of the argument of the
other side, as to the moral character of the right which is iirotected, or
in respect of which protection is invoked. I do not argue the case
now, of course.

Sir Charles Eussell.—If there is a right there is a right.

Lord Hannen.—I understand that you are contending now, that the
need of the protection to make the thing valuable, does not establish

that there is a right to it that protection.

999 Sir Charles Eussell.—No; I tried to say so, and I think
I succeeded in saying so more than once, and I applied this to

the right to the industry just as to the fur-seal.

May I say, Sir, as you have introduced the question of copyright,
there is no such thing as the recognition internationally of copy right
or of patent right except by Treaty. There is no such thing, and there
is no country in the world that knows that better than America, because
it is only very late in the day indeed that it has come into any arrange-
ment with Great Britain of a protective character of that Icind. On the
other hand I may point out according to the opinion of distinguished
lawyers in England, so far as municipal property is concerned, the
statutes which protect copyright are but an affirmance of a principle
which is a ijrinciple of the common law.
The President.—I understand the argument of the other side to go

some what to the same extent as regards the protection of an industry.
They want the industry protected as others want copy-right.

Sir Charles Russell.—I will come to that presently.
The President.—I think Mr. Justice Harlan was speaking of an

industry.

Sir Charles Eussell.—He was, but I was following the line of
property in the fur-seal or herd of the fur seal, and I will come, in due
course, to the question of the industry itself, and what a right in an
industry, in point of law, means. That is not the point I was at that
moment upon.
The President.—Then perhaps we had better come to that to-

morrow.
[Adjourned tiU to-morrow at 11.30.]
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Sir Charles Eussell.—Mr. President, yesterday when I was refer-

ring to the report of Mr. Elliott upon a point which I conceived affected
the consideration of the question of property in seals, I referred to him
as a man who was vouched by the United States as a great authority
on the seal question, and my learned friend Mr. Carter very i^roperly
challenged me upon that and asked me where he was so vouched. I

had not the reference at the moment at hand, but 1 promised that I
would refer to it this morning. As early in the discussion as the 4th
April, which seems now a long way back, at page 13 of the printed
Keport I referred to those authorities in a passage which runs thus:

Mr. Elliott is a gentleman who in the diplomatic correspondence leading up to this
Treaty has been vouched by successive Ministers of the United .States as an authority
without any equal. Mr. Bayard, when he was Secretary of the United States, writing
upon the 7th of February, 1888, describes Mr. Elliott as " a well known authority on
seal life". That communication is to be found in the United States Appendix to
their Case, and I can give my friends the reference, if they have not it at hand.
Later, on the 1st of March, Mr. Blaine, who was tben Secretary of State in America,
on that date quotes Mr. Elliott again, in similar language, as an important authority
on seal life: and hu ally on the 3rd of Jnly 1890, Mr. Goff, Treasury Agent to the
United States, cites Mr. Elliott in this language : He says : " There is but one authority
on the subject of seal life", and he refers to Mr. Elliott as that one authority.

That therefore is my justification for the reference which I yesterday
made. I have only to say in addition that this gentleman was, by a
special statute of Congress of the United States, appointed in the year
1890 for the purpose of making the very examination which resulted in

the Eeport from which I yesterday made certain extracts. At this

stage of the discussion, and in this connection, I say no more upon the
subject.

There are one or two points to which I wish to refer in order to clear

up, possibly, a lingering doubt which may remain in the mind of Senator
Morgan, as to the question he put to me as to the paramount right of a
State in relation to property. I referred yesterday, and I think with
correctness, to the law of France and the law of England in ancient
days, founded on the feudal j)rinciple, as to grants of hunting and so
forth, being in the nature of royal franchises ; up to a certain period in

the history of both countries, these franchises were only conceded to
persons of a certain status. But I have since been thinking that the
learned Senator had in his mind the idea expressed by the words " emin-

ent domain": if any doubt remains that that has no connection
1001 with the question of property which we are here considering, I

would wish to clear it up. I can best illustrate that by giving a
concrete illustration of the law of eminent domain. Assume that the
owner of a given estate dies without heirs: by right of eminent domain
that estate would go to the Crown, according to the English law, but
it would go to the Crown with just the same rights and no more than
the original owner of the estate possessed; and applying it to the con-

^-rete subject which we are here discussing namely, the question of

234
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rights as to wild animals that iiiigbt be upon the estate, the rig^hts would
be precisely the same as those possessed by the previous owner.—The
right ratione soli to kill the Mild animals when on his land, the cesser
of that right when oft' his land, and the right of any persons who
might then capture them to take them according to the general law.
Therefore, this right of the Crown does not in any sense touch the
question which we are engaged in discussing.

Senator Morgan.—It was not the right of eminent domain that I

had in my mind, but it was the power of the sovereign Government of
every nation to control any proj^erty within its territorial limits if it is

re.s nuUius.

Sir Charles Eussell.—That is undoubtedly the power of the State
within its own territory—it can pass any laws it pleases. That is

undoubted. That is a proposition of constitutional law which cannot
be argued.—It has, undoubtedly, a perfect right to make any laws it

pleases within the limits of its territorial jurisdiction, in relation to the
property within that jurisdiction.

Senator Morgan.—And can therefore assume ownersMp or pro-
prietor- shii) over property that is res nuUius.

Sir Charles Eussell.—Certainly, if it so chooses, and I think I am
right in saying that by the law of, at least, one country, the law of
Eussia, there is no such thing as res nullius: for that which is not
appropriated to private ownership is by the law of Eussia regarded as
in the ownership of the Crown.

Senator Morgan.—I thought it was the law of Great Britain as well,

but I am mistaken in that.

Sir Charles Eussell.—Yes, I think so. Sir. I think I have stated
it correctly. I do not wish to recur to my argument which related to
the conditions necessary to constitute property in wild aidmals, but I
wish to emphasize a point which I am afraid I did not emphasize suffi-

ciently—that there is no such thing as absolute property in wild animals.
Without recurring to the condititms which affect the acquirement of
property in wild animals I wish to emphasize this point, that even in

the case of animals that are reclaimed, there is no absolute property:
the property that is created by reclamation ceases if the animal resumes
its wild habits and escapes at large, the animus revertendi disappears.
So that even in the case of reclaimed animals there is no such thing as
absolute or perfect property.

When I was upon the point that the manner in which seals

1002 were killed by pelagic sealers could not be the foundation of, or
even a buttress for the right of those on the Islands, I failed to

notice one point. If that is admitted, then, of course, as I said yester-

day, all this discussion, so far as it relates to proi^erty—but not to Eeg-
ulations, for I agree it then becomes relevant^—may be disregarded as
a mere matter of prejudice; but I failed to point out what must follow
from that.

If it is admitted to be irrelevant, as I contend it must be admitted on
the question of property, then it miist necessarily follow that the United
States will be driven to say that they are asserting upon the sea a riglit

superior to ours, even if we kill by pelagic sealing only barren females
or old, or superfluous males; even if we can kill non-wastefully,
economically and discriminately. That follows inevitably.

Now, I also desire to give in this connection an illustration of the
position as to projjcrty and as to the right to pelagic sealing by, not an
ideal case, but by the case as we know it exists. I will i)ut it, in the
first instance, as if it were an ideal case. Assume pelagic sealing to be
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pursued for a century, and the island on whicli the seals breed to be
undiscovered: can it be doubted that,' in that state of things, there is

a right to hill the seals in the manner called pelagic hunting'? Can it

be doubted"? Then, if, at the end of a century, the island on which
those seals breed, is discovered, does that which for a century was a
right which all the world might exercise, cease to be a right, and does
the mere fact that you have discovered the breeding place on those

islands change that which was exercised by mankind in common as

a right into a moral crime, an indefensible wi'ong, and all the rest of it?

Now, I say this is no ideal case; this is the actual case you are dis-

cussing, because it stands confessed that, till the year 1786, the Pribilof

Islands were unknown, and it was in that year, for the first time, that

it was discovered that they were a breeding place for seals. Tliat is

the statement of my learned friend, and the correct statement, so far as

I know, historically. Up to that time all who had an interest to engage
in- this pursuit, namely the aboriginal inhabitants along the coasts,

engaged in it; and is it to be said, can it be said, with any show of

reason or justice, or with any warrant of law, that straight away the

discovery of the breeding place of the seals deprived those who previ-

ously exerc sed the rights of pelagic sealing, or the industry of pelagic

sealing, of those rights?
Now, I i)roceed with the main line of the argument at the point where

I left off, and I had been stating (I had not got very far in stating it)

when my learned friend, Mr. Carter, interrupted me (I am not making
any complaint of the interruption at all) : he did not recognize the

proposition which I was stating in order to combat it as one which he
had advanced. I had not got, at the moment of his interposition, to

the full statement of it; but I will cite it now, and will endeavour to

show that I am justified in stating it as a proposition advanced by my
learned friend and which I have to meet. I will state the proposition

in two ways, because I find it stated with some variations. One
1003 is that only the usufruct of property is recognized by law^; and

that, with the exception of a certain class of living creatures

said to be inexhaustible, you can only take the superfluous males, and
that you can exercise your right of usufruct only in such a way as not

to interfere with the stock. And, in another place the proposition is

stated in very much the same way, but in slightly diflerent language;

—

that property in animals useful to mankind, exhaustible in their nature,

is by law given to him who can best utilize such animals for the benefit

of mankind by taking the increase and preserving the stock. I do not

think that my learned friend will quarrel with that as being a pretty

accurate statement of the propositions which he advanced?
Mr. Carter.—The last is accurate; the first is ambiguous.
Sir Charles Eussell.—I do not think it is ambiguous; but, how-

ever, he accepts the last as accurate.

Now, I should like to refer to the way this is illustrated in the argu-

ment of my learned friend, because I think I shall satisfy the Tribunal

that he has here got out of the domain of law and into the domain of

ethics,—that he has been relying upon the opinions of writers who
have either been dealing with what the law ought to be, and the ethical

principles which ought to permeate law and upon which it ought to be

based; or he has got to metaphysical writers who have been struggling

to find a metaphysical reason to account for the law, and who are not

content to accept the law as it is.

Before I read these passages of my learned friend, I should like to

make one preliminary observation. You observe the point of this
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proposition is that you are not to kill females; tliat you are to take the
increase of males; that you are not to do anything which will diminish
the birth-rate of the particular class of animals with which you are
dealing.

Now, I want to know where has any municipal law of any country,
except the special Statute of the United States in relation to female
seals, prohibited the killing of females:—any municipal law, to begin
with! I do not know of any. I know of no system of municipal law
wliich Inys down any such rule. I do know that, both in hunting and
shooting, owners of land do exercise a certain discrimination in pre-

serving a certain proportion of females; but whoever suggested that it

would be wrong to kill a doe, or th;it it would be wrong to kill a hen-
])heasant, or a hind, or wrong to kill any but cock-grouse or cock-
pheasants?
There is no such principle that I know of to be found in any munici-

pal law. Is there any such principle to be found in international law?
Has international law ever affirmed in any sliape or form the proposi-
tion that there was something intrinsically wrong, morally wrong, or
criminal, in the fact of killing a female in any species of animal to be
found anywhere on the face of the earth? I know of none.
Senator Morgan.—I think all the game laws applicable to what we

call terrestrial animals—birds and deer and the like—have very
1004 distinct reference to protecting the breeding season or nesting

season. I supi^ose that is for the purpose of protecting the
females that they may rear their young.

Sir Charles Eussbll.—I quite agree; undoubtedly, that is the
object of a close season—not to interfere with the process of nature in

producing their young; but there is no question of property involved;
it is a question of municipal regulations. What I am now dealing
with is this appeal to law—either municipal or international law—and
herein I do not find any principle which treats it as a crime or a wrong
to kill a female.

I want to follow this reference of my learned friend a little more.
At page 58 of the i)rinted Argument this point of usufruct is developed,
and the whole argument at this point is addressed to ownership not
being absolute. He is asking what is the extent of the dominion which
is given by the law of nature to the owner of property. He there says.

In the common apprehension the title of the possessor is absolute, and enables
him to denl with his property as he pleases, and even, if he pleases, to destroy it.

This notion, sufficiently accurate lor most of the common purposes of life, and for
all controversies between man and man, is very far from being true. No one,
indeed, would assert that he had a moral right to waste or destroy any useful thing;
but this limitation of power is, perhaps, commonly viewed as a mere moral or
religious precejit

—

So far I have nothing to say against it. We are in the region of
moral law: we are in the region of ethics, and I have nothing more
to say.

for the violation of which man is responsible only to his Maker, and of which
human law takes no notice.

That, he says, is the common notion, but he goes on in tlie next sen-
tence to say that it is a mistaken notion.

The truth is far otherwise. This precept is the basis of much municipal law, and
has a widely-reaching operation in international jurisprudence.

Thus he immediately slips away from the domain of ethics, and he
aflirms that, though the common idea is that this is a merely moral law,
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as to which I agree, yet he apparently goes on to say it is a mistake to

suppose it is not also law in the strict sense of that term. Then he
puts this question of usufruct, and, in the second paragraph he says

:

No possessor of property, whether au individual man, or a nation, has an absoluto
title to it. liis title is coupled with a trust for the benefit of mankind.

That is his first proposition.

Second. The title is further limited. The things themselves are not given him,
but only the iistifruct or increase. He is but the custodian of the stock, or principal
thing, holding it in trust for the present and future generations of man.

That may be all very well as a question of ethics. It is not law. I
apply it to a concrete illustration straight away, to one indeed which
is put by my learned friends themselves in argument; it shows how

little faith they have in these vague general propositions. I
1005 aftirm, as my learned friends have affirmed, that the United

States would have a right if they chose—a right in point of law,
and no one could complain of tlieir doing it except as an offence against
the moral opinion of the world, if indeed it were such,—they would
have a right to knock on the head every seal that came to the Islands;
and my learned friends have claimed it, for they have, I will not say
threatened, but suggested it to the Tribunal as a thing to weigh with
it in arriving" at its decision.

Mr. Carter.—We have not asserted that right.

Sir Charles Russell.—I assure you I am well founded in what I
say. If I am challenged on that, I will refer to the passage to-morrow
morning.
The President.—Mr. Carter says it was not an assertion of right.

He has not asserted that right, but you are to take it as a hint.

Sir Charles Russell.—What is it if it is not an assertion?
The President.—Call it a hint.

Sir Charles Russell.—Very well, I wiU call it a hint. I certainly
understood him to say—and he was well within his legal rights in say-
ing it—that if this Tribunal did not help the United States to protect
the seals for the benefit of mankind, so that the blessings of Providence
might, through the agency of the United States, be distribated to
mankind, that they would have the right, I think he went even further
than that and said they would be justified—which is a Avider word than
right, for it would embrace moral considerations also—in knocking
every seal on the head.
Now one other passage. At page 67 of the Argument, enlarging

upon this topic and still upon the question of right to the usufruct
merely, he says:

There are some exceptions, rather apparent than real, to the law which confines
each generation to the increase or usufruct of the earth.

Mark the words he uses. And then he proceeds to give these excep-
tions: minerals, wild birds, and fish of the sea, which he describes as

inexhaustible and outside this rule of usufruct. As
as^^rTion^that regards that statement, I think it will be found tiiat there
there is only a is uo such thing as any inexhaustiblc treasure of the carth

frlctof'prope'ity! or the sca; certainly in the case of fish it has been found,
in the experience of many countries, necessary to restock

the rivers and to try and replace various kinds of fish which have been,

exhausted.
Now I say, so far, that I have justified myself; but my friend car-

ries, quite logically, his argument still further j and iioni individuals
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restricted to usufruct (which I say is not the law), he passes on to the
question of what nations may do with regard to their property or their

possessions; and in the printed report of liis argument, at page 399,
myfiiend shows he is quite consistent, because he proceeds to lay down
a series of extraordinary propositions to this effect: That if a partic-

ular nation produces a particular commodity the rest of the world can,

as of right, compel that nation to part with its commodity for

1 OOG the benefit of the world. He instanced the case of india-rubber;
he instanced the case of tea. Why not instance the case of

Bordeaux wine, or any other wine, or any other commodity? He says
even that if the interests of a particular nation will not prompt it (as

of couise it will), to exchange its commodities for other commodities of
the world, yet as a matter of international right, as a matter of law, a
strong nation can take a weak nation, so to speak, by the throat, and
compel it to sell its tea, compel it to sell its india-rubber, comj^el it to

sell its wine; the argument 1 venture to think being a good deal dam-
aged, when my friend felt compelled (in answer to a question addressed
to him by one member of the Tribunal), to admit so much at least as
this—that the nation which produced the particular commodity could
fix its own price. My learned friend admitted it could fix its own price,

but he i)ut a qualification on that—"so long as it is not i)rohibitory".

Who is to be the judge of whether it is prohibitory or not? All this,

I say, is enough to show the Tribunal that my learned friend is in all

this discussion arguing as a great thinker, adopting the thoughts of
great thinkers on ethical and metaphysical subjects, and applying
ethics and metaphysics to law. He is not, at least I cannot imagine
that he is, arguing as a lawyer to lawyers—as a judge to judges: he
is in an atmosphere, and at a point of elevation, quite beyond my
reach, or even, I will add, beyond the necessity of my even making
the attempt to reach him except in the way I am now doing.
Xow I say with reference to each of these propositions—I care not in

what form they are stated, that they cannot be a(;cepted merely because
my friend is able to cite vague passages of theoretical writers, not
dealing as I have said, with the matter, as lawyers, which would give
some kind of colour, economically if you like, ethically if you like, to

these views. I am addressing a Tribunal called upon to declare legal

rights—that is common ground between us; and to support that i)osi-

tion, therefore, my friend is bound to produce authority of lawyers, of
judges, or to show (if he thinks that international law has any applica-

tion to the subject matter), that international law has either laid down
a principle within which his contention clearly falls, or has adopted a
concrete rule applicable to this case. I say he has done neither the
one nor the other; and if one comes to the basis of his argument, one
fails to see why, if there be any principle in it at all, it is to be confined
to one class of animals. Why is it to be confined to animals at all? If
usufruct only of property is to be allowed, why may a man eat up all

his capital?
I presume my friend will not deny that there is no law which compels

a man merely to live upon the usufruct of his capital estate—tliat

there is no law which compels him to live only u]>on the interest of liis

invested money—that he may eat up his capital if he jdeases; and yet
my friend's argument, and the authorities he cites, show that he is

embracing within this comprehensive principle even the case I am put-

ting, for he cites economic writers to show that abstinence, or
1007 self restraint, or frugality—abstinence from spending is the

defence which these ethical writers make for the accumulation
of caxiitai,
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Kow, Mr. President, I cannot think that this helps us very much, nor,

so far as this particular case is concerned, do I see that it helps us at
all. Suppose there are three persons or nations who are interested—to

take the concrete case of pelagic sealing—three nations, the American,
the Russian and the Canadian people: suppose farther that the home
of the seals is still undiscovered; that they are only known to frequent
these seas at i^articular times of the year; that these three nations each
pursue the seals in the sea: but that none of them pursue them eco-

nomically—all aiming at destroying the stock: are all to be restricted

according to my friend, or which is to be restricted? If all are on an
equality as to wastefulness, or if all are on an equality as to economic
use, whose is the right to take? or have none the right to take, or are
all excluded? And how are you to determine it, if all three are equally
economic:—whose is the right, or whose is the property? The truth is

that these vague propositions afford no guide and no help at all to the
elucidation of the particular matter in question. It looks to me, indeed,
as if this proposition, that property in animals useful to mankind,
exhaustible in their nature, is to vest in him who can best utilize such
animals and preserve the stock, was a proposition invented to meet the
case of fur-seals, invented for the occasion, and ingenioasly invented
for the purpose of evading the difficulties which stared my friend in the
face. 1 say, therefore, Mr. President, as regards the whole of this mat-
ter, and the Avhole of the argument addressed to these propositions, that
while they have a certain academic interest thej^have only an academic
interest; they do not assist this Tribunal in determining the question
before us; and, pushed to its legitimate result, even if there be a prin-

ciple of ethics or economics in it at all, it would result in the affirmation

of a principle that property should be attributed to him, or to the nation,

that can best turn it to account: a proposition of a very wide character,

which would lead to the transfer of a good deal of the world's posses-
sions from the hands that now possess them to others, but for which no
warrant is to be found in any system of jurisprudence that I am aware
of, and which interimtional law has never even made any approach to

recognizing. Let me say in this connection—1 shall have to say some-
thing about it a little later—that while my friend is quite logical if his

original position is correct, namely, that the law of nature and the law
of morals are the same as international law—while my friend is quite
logical if that first proposition is made out, the superstructure that he
has built on that first projDosition falls to the ground if that original

position is not made out. I say that original position is not made out.

I have alieady dealt with this before in general language—that the
moral law and the natural law are not international law, but only so

much of them as have been taken up into international law, and adopted
with the consent of nations. And I would put this practical test.

1008 Can mj^ friends, or can the erudition of any meuiber of this Tri-

bunal refer to any case of international controversy that has ever

been decided by a direct appeal either to the law of nature or to the

moral law? I say there is none. The moral law, and the law of nature,

of course, have been great factors in the formation of international law,

but they are not international law; and I say there is no controversy

—

of course I speak subject to correction—which can be referred to uj)on

the question of right between nations, which has ever been determined
by direct reference either to the moral law or to the law of nature.

Senator Morgan.—You remember. Sir Charles, that in the Treaty
between Great Britain and the United States, the Treaty of Washington
in 1871, the two Governments failed to agree as to what the international
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law was in its application to the alleged fitting out of those cruisers,

and so forth. That they agreed upon three distinct propositions or rules

of right to operate between the two Governments in respect of their

controversy. They could not agree on them as propositions of interna-

tional law, but they were so obviously just and proi)er that they made
an agreement in the same Treaty that hereafter those three propositions
should stand for international law between the two Governments.

Sir Charles Russell.—I have no doubt they showed their good
sense.

Senator Morgan.—I have no doubt they did.

Sir Charles Russell.—But what were they doing?
Senator Morgan.—Making international law.

Sir Charles Russell.—With great deference, supplying the absence
of international law.

Senator Morgan.—That is what I mean.
Sir Charles Russell.—Doing by Convention that which interna-

tional law did not do.

Senator Morgan.—That is what I mean.
Sir Charles Russell.—And in truth that is the subject which must

engage your attention a little later when I come to another branch of
this case, that the fact is, there being no international law upon this

question, the place of international law is determined by Convention,
which so far as this Tribunal is concerned gets another name—" Regu-
lations".

But now I turn from these vague propositions (as I must respectfully

call them, while I am sure I do not desire otherwise than to express my
admiration for the learning and ability of my friend), with a certain

sense of relief to see whether, when we come to definite authority, my
friend is able to produce anything definite in support of his views; and
when I come to these authorities what do I find? that of the authorities

cited, all of them support the argument of Great Britain, some of them
indeed are referred to in it; and to the examination of those authorities

I now invite the attention of this Tribunal.

1009 EXAMINATION OF AUTHORITIES CITED BY THE UNITED STATES.

The authorities cited in the Argument of the United States are to

be found at page 108. They begin with a citation from " Studies in

the Roman law " by Lord Mackenzie.

Deer in a forest, rabbits in a warren, fish in a pond, or other wild animals in the
keeping or possession of the first hohler cannot be appropriated by another unless
they regain their liberty, in Avhich case they are free to be again acquired by occu-
pancy. Tame or domesticated creatures, such as horses, sheep, poultry, and the like,

remain the property of their owners, though strayed or not contineil. The same rule
prevails in regard to such wild animals already appropriated as are in the habit of
retiirniug to their owners, such as pigeons, hawks in jjursuit of game, or bees
swarming while pursued by their owners.

All perfectly sound—pigeons for whom a dovecote is provided, who
are supplied with food and induced to return not merely to a particular
place, but to fly for the shelter of home to a particular place. So
hawks, trained by great eftbrt and labour, to fly game and return to

the wrist or shoulder of the owner. So bees, naturally wild, but which
in a swarm are captured, put into an artificial hive, supplied with food
to commence their saving operations,—supplied with mechanical con-

trivances to aid them in the construction of their combs—it is of these
last you will properly say that there is qualified property in them : that

that property is not lost when they temporarily disappear. It is iu

B S, PT XIII 16
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fact only lost when tliey have definitely lost their habit of returning?

and have resumed their former wild state.

An extract from Gains' Elements of Roman Law follows, which I do
not think I need trouble to read, as it is to the same effect. There is

then a quotation from Von Savigny on Possession. The second
paragraph is this.

Wild animals are ouly possessed so long as some special disposition (custodia)

exists which enables us actually to get them into our power. It is not every custo-

dia, therefore, which is sufBcient; whoever, for instance, keeps wild animals iu

a park, or fish in a lake, has undoubtedly done something to secure them, but it does
not dejtend ou his mere will, but on a variety of accidents whether he can actually

catch them when he wishes, consequently, possession is not here retained.

How completely that applies

!

When these animals are ou the Islands the lessees have the capacity

to knock a great many of them ou the head and so get possession and
capture them; but the moment they go away to seti, they are beyond
all human control. And further it is impossible—(as I have pointed

out already it makes the case of the seals a fortiori), to keep them iu

that continuous confinement which is possible in the case of purely
terrestrial animals, because if they are kept on laud they die.

Now about the animus revertendi I read from the bottom of page 108

from Siaviguy;

Wild beasts tamed artificially

—

1010 That is to say habituated by art, custom, contrivance and
teaching of man.

Wild beasts tamed artificially, are likeued to domesticated animals so long as they
retain the habit of returning to the spot where their possessor keeps them.

The doves in a dove-cot, the bees in a hive, the hawk, are taught to

go and to return—they are artificially tamed.
The next writer cited is Puffendorf, who is one of the class which I

may call metaphysical writers, no doubt of great distinction, but one
who is always seeking, as I shall show you—(judged not by my state-

ment, I need not say, but by the statements of critical men of author-
ity)—for some metaphysical reason to justfy the existence of a particu-
lar law. This illustration of his method occurs to my mind from the
reading of it. He explains the right which he admits to exist in all

the nations of the world, to take all they choose to get or can get from
the high sea; and he explains it upon the reason that the products of
the sea are inexhaustible. Well, that may or may not be a metaphys-
ical foundation for the law, but it is clearly not a reason of the law.
When nations began to exercise their rights on the high seas, they
never asked one another, in settling their mutual rights, if the things
they were pursuingwere or were not inexhaustible ? They pursued them
on the high sea because those things were the common property of
mankind, and because there was no exclusive right of any one in the
sea: because upon the great Ocean all were equal. That I think is a
fair illustration of the value of Puffendorf's statements.
Then on page 109 there is a citation from Bracton which I think my

friend did not read.

The dominion over things by natural right or by the right of nations is acquired
in various ways. In the first place, througii the first taking of those things which
belong to no person, and which now belong to the King by civil right, and are not
common as of olden time, such, for instance, as wild beasts, birds, and fish, and all
animals which are born on the earth, or in the sea, or in the sky, or in the air;
wherever they may be captured and wherever they shall have been captured, they
begin to be mine because they are coerced under my keejiing, and by the same
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rcasou, if they escape from my keeping, and recover their natural liberty they cease

to be mine, and again belong to the lirst taker. But they recover their natural lib-

erty, then, Avheu they have either escaped from my sight in the free air, and are no
louger in my keeping, or when they are within my sight nnder such circumstances,
that it is impossible lor me to overtake them.
Occupation also comprises fishing, hunting, and capturing; pursuit alone does not

make a thing mine, for although 1 have wounded a wild heast so that it may be cap-
tured, nevertheless it is not mine unless I capture it. On the contrary it will belong
to him who first takes it, for many things usually happen to prevent the capturing
it. Likewise, ifa wild boar falls into a net which I have spread for hunting, and I have
carried it ofi", having with much exertion extracted it from the net, it will be mine,
if it sliall have come into my power, unless custom orprivilegerules to the contrary.
Occupation also includes shutting up, as in the case of bees, which are wild by
nature, for if they should have settled on my tree they would not be any the more
mine,

—

1011 on liis land still—on his tree:

until I have shut them up in a hive, than birds which have made a nest m my tree,

and therefore if aiiotlier person shall shut them up, he will have the dominion over
them. A swarm, also, which has llown away out of my hive, is so long understood
to be mine as long as it is in my sight, and the overtaking of it is not impossible,

otherwise they belong to the first talvcr; but if a person shall capture them, he does
not make them his own if he shall know that they are another's, but he commits a
theft unless he has the intention to restore them. And these things are true, unless
sometimes from custom in some parts the practice is otherwise.
What has been said above applies to animals which have remained at all times

wild; and if wild animals have been tamed, and they by habit go out and return, fly

away, and fly back, such as deer, swans, seafowls, and doves, and suchlike, another
rule has been approved, that they are so long considered as ours as long as they
have the disposition to return; for if they have no disposition to return they cease
to be ours.

I have already pointed out that Savigny expresses the trne meaning
of the word "habituated" to return, or " accustomed" to return, when
he describes it as the taming of the animal artificially.

Then, on page 110, there is a citation from Bowyer, a most respecta-
ble gentlenuin but not admitted amongst tl\e highest authorities, I

think, but entirely in our favor. Sir George Bowyer is known to some
of the Arbitrators, I know. He is known to Lord Hannen I am sure,

and known to me very well, and to my friends. In the second paragraph
of the citation he says

:

When you have caught any of these animals it remains yours so long as it is

under the restraint of your custody. But as soon as it has escaped from your keep-
ing and has testored itself to natural liberty, it ceases to be yours and again becomes
the ])rop('rty of whoever occupies it. The animal is understood to recover its natural
liberty when it has vauislieil from your sight, or is before your eyes under such
circumstances, that pursuit would be difficult.

Then in the middle of the next page 111, he says:

The general principle respecting the acquisition of animals, /erfc vafitra', is that it

is absurd to hold anything to be a nuin's property which is entirely out of his power.

and so on.

Then the edition of the Institutes of Justinian, of Cooper, is referred
to at page 112.

Section 12. De Occiijxitione Ferarnm.—Wild beasts, birds, fish, and all animals, bred
either in the sea, the air, or upon the earth, so soon as they are taken, become by
the law of nations, the property of the captor.

1 ought to say, I think, with great deference, it is hardly correct to
say there "the law of nations." It really is, jus gentium. I suj^pose
what really is meant there is the law of particular nations.—It is not
Wxiijiis inter gentes, which is referred to; it is the jus gentium.
The President.—I believe from my recollection of Eoman law jus

gentium meant natural law.
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Sir Charles liussELL.—Tlie laws common to those nations which
were known to the Eonians.

1012 The President.—The Romans, of course, were not considered

as having any international law.

.

Sir Charles Kussell.—Tiien the Case of the Swans—(7 Coke, 15

b.), is pointed on page 113. The swan being one of the animals reck-

oned a royal bird, the keeping of it required a royal franchise. The
technical phrase is the keeping of a " game " of swans. As we all know,
swans are nuirked, and tliis case really goes farther in one sense against

the contention of my friend than he seems to suppose, because at the

top of page 111 it is said:

It was resolved that all white swans not marked, which liave gained their natural
liberty, and are swimming in an open and common river, might be seized to the
King's use

But how?

by his prerogative, because VolaUlia (qiice sunt ferce naturce) alia sunt regalia, alia com-
miima; . . . as a swan is a royal fowl; and all those, the property whereof is not
known, do belong to the King by his prerogative; and so whales, and sturgeons, are
royal tish, and belong to the King by his prerogative.

13ut it was resolved also that the subject might have property in white swans not
marked, as some may have swans not marked in his private waters, the property of
which belongs to him and not to the King; and if they escape out of his private

waters into an open and common river, he may bring them back and take them
again. And therewith agreeth Bracton.

Then he goes on

:

But if they have gained their natural liberty, and are swimming in open and com-
mon rivers, the King's officer may seize them in the open and common river for the
King; for one white swan without such pursuit as aforesaid can not be known from
another; and when the property of a swan can not be known, the same being of its

nature a fowl royal, doth belong to the King.

I do not thill k I need trouble by reading that authority further. Then
on page 115 there is a reference to the case of Child v. Greenhilly (3

Croke, 553).

Trespass for entering and breaking plaintiff's close and tishing and taking fish in

his several fishery. Contended for the defendant that he could not say "his" fishes,

for he hath not any property in the fish until he takes them and has them in his pos-

session. Attorneys for plaintiff maintained that they were in his several fishery, and
that he might say "his' fishes, for there was not any other that might take them,
and all the court was of that opinion.

Now this is a matter which, Lord Hannen will forgive me for saying

so, requires a word of explanation, for I doubt if it would otherwise be
intelligible to those members of the Tribunal who are not acquainted

with the technical rules of pleading. The question arose on demurrer;
that is to say, the plaintiff was complaining that he, being the owner of

a several fishery, the defendant broke and trespassed and took and
carried away his fish, wherenpou the defendant pleaded—You cannot

say they are " your " fish, because they are not in your possession ; they
were merely in your pond, or your fishery; and, therefore, you cannot
say—it is erroneous to say, as a matter of law and pleading—they are

" your " fish at all. The complaint being trespass on the fishery,

1013 the Court thereupon decides that, if they were nobody else's fish,

they certainly were not the defendant's who is breaking and enter-

ing; and on. the question of pleading, that the pleading is not bad which
complains of trespass of the several* fishery, merely because it states

these fish are the property of the plaintiff. That is the whole case.

The case of Keeble v. Hickeringill is next cited. This I sball refer to,

because it is not set out in the citation at page 115 quite lullyj and I
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have, therefore, the report before me. The report is in the note to 11
East's Keports, at page 573. It was decided in the year 1809.

Now this was the case and it is an important case. Tlie Plaintiff had
erected at his own expense upon his own land, or upon the water in his
own land, a decoy:—decoys were at one time a considerable industry
in various places—in order to attract ducks to that decoy; and his

complaint was that the Defendant, intending- to injure him, and
maliciously, not in exercise of a right of his own, or for purposes of
his OAvn, but maliciously, had tired guns in the neighbourhood of that
decoy, in order to frighten the ducks away from it, and the question
was whether that was or was not a good cause of action. The ducks
attracted to the decoy were, of course, wild ducks in which the Plain-
tiff could claim no property, and did claim no ])roperty till he had
actually shot them or captured them. His complaint was not that, but
that the Defendant had done that maliciously to injure him not in the
exercise of any right, but with a view to disturbing him, the Plaintiff,

in reaping the benefit of his decoy: and the question was whether that
gave him a cause of action.

There is so much to say, and I am anxious to get over the ground,
that I will read only enough to bring out that point.

Action upon the case. Plaintiff declares that he was, on the 8th of November in
the second year of the Queen, lawfully possessed of a close of land and a decoy upon
it, to which wild fowl used to resort; and the Plaintiff had at his own costs and
charges prepared and procured divers decoy-ducks, nets, machines, and other
engines for the decoying and taking of the wild fowl, and enjoyed the benelit in
taking them. The defendant, knowing which and intendivf) io damnify the Plaintiff
in his vivary, and to fright and drive away the wildfowl used to resort thither, and
deprive him of his profit, did, on the 8th of November, resort to the head of the
said pond and vivary and did discharge six guns laden with gun-powder, and with
the noise and stink of the gunpowder did drive away the wildfowl then being in the
pond; and on the 11th and 12th days of November the Defendant, with design to

damnify the Plaintiff" and fright away the wildfowl, did place himself with a gun
near the vivary.

And so on, and Chief Justice Holt, a Judge of great authority, deals
with the matter thus

—

When a man useth his art or his skill to take them to sell and dispose of for his
profit, this is his trade; and he that hinders another in his trade or livelihood is

liable to an action for so hindering him. Why otherwise are scandalous words
spoken of a man in his profession actionable, when without his profession they are
not so ?

1014 And so on;

But therein is the difference to be taken between a liberty in which the public
hath a benefit, and that wherein the public is not concerned. The other is where a
violent or malicious act is done to a man's occupation, profession, or way of getting
a livelihood; there an action lies in all cases. But if a man doth him damage by
using the same employment; as if Mr. Hickeriugill had set up another decoy on his
own ground near the Plaintiff's, and that had si)oilt the cUvStom of the Plaintiff, no
action would lie, because he had as much libertv to make and use a decoy as the
Plaintiff.

The action was simply brought against the Defendant for an act not
puri)orting to be done in exercise of a right of his, but maliciously done
in order to injure and damnify the Plaintiff.

Lord Hannen.—At page 116 in the "Modern Eeport", the antithesis
is brought out very clearly.

Suppose the Defendant had shot in his own ground, if he had occasicm to shoot, it

would be one thing, but to shoot on purpose to damage the Plaintiff is another
thing and a wrong.
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Sir CnABLES Eussell.—Quite so. The appositeness is clear enougli,

becnnse tlie Tribunal will see, wliatever else has been saifl about pelag^ic

sealers, there is one thing that has not been said, and could not be said,

and that is this: that these i)elagic sealers, largely American and
largely Canadian, were pursuing pelagic sealing maliciously intending
to injure anybody. They were pursuing what they considered to be a
right, and they were pursuing this mode of capture or industry in order
to earn the profit which accrued to them from its pursuit.

Now I turn to the case of Amory v. Flyn. But, why these cases have
been cited, I do not know. It sometimes has come into my mind that
my learned friend, with the multiplicity of affairs which no doubt
occ'^pied him, turned some intelligent student into a library to copy
wholesale passages and images which have some remote bearing on the
case.

Lord Hannen.—But some of them have a considerable bearing, and
may have been put in out of fairness as being authorities against them.

Sir Charles Eussell.—Well, my Lord, I withdraw what I said.

My learned friends have been good enough to supply us with them,
and I withdraw what I said, and I ought not properly to have said it.

What is this case? It is a case in which one Amory brought an
action of trover against Flyn before the Justice for two geese: It is an
American case and is reported in 10 Johnson's Eeports.

The plaintiff proved a cleraancl of the geese aud a refusal by the defendant unless
the plaintiff would first pay 25 cents for liqnor fnrnished to two men who had caught
the geese and i)ledged tlieni to the defendant for it.

The geese were of the wild kind, but were so tame as to eat out of the hand.
They had strayed away twice before, and did not rettirn until brought back. The
plaintiff proved property in them, and tliat after the geese had left his premises, the
son of the defendant was seen pursuing them with dogs and was informed tliat they
belonged to the plaintiff.

1015 In other words, they were tame geese, and that is what the
Court said.

Per curiam. The geese ought to have been considered as reclaimed so as to be the
subject of property. Their identity was ascertained; they were tame and gentle,
and had lost the power or disposition to fly away. They had been frightened and
chased by the defendaut's son, with the knowledge that they belonged to the plain-
tiff", and the case affords no colour for the inference tliat the geese had regained
their natural liberty as wild fowl and that the i)roperty in them had ceased.

Again, on page 117 is the case of Goff v. Kilts; that is also an
American authority, reported iu 15th Wendell's Eeports.

The owner of bees which have been reclaimed

mark the word '' reclaimed^^—
may bring an action of trespass against a person who cuts down a tree into which
the bees have entered on the soil of another, destroys the bees and takes the honey.
Where bees take up their abode in a tree, they belong to the owner of the soil, if

they are unreclaimed, but if they have been reclaimed, and their owner is able to

identify his property, they do nt>t belong to the owner of the soil, but to him who
had the former possession, although he cannot enter upon the lands of the other to

retake them without subjecting himself to an action of trespass.

The only point on that which I should have thought was a little

doubtful, but which I think is not material here, is where he says it

belonged to the owner of the tree. I do not think myself that that

would be quite so. It merely means, 1 think, they belonged to him
in the sense that he would have the right to take them.
Mr. Carter.—The case does not decide it.

Sir Charles Eussell.—No. I am much obliged to my learned

friend; it is really a mistake. It is the headnote by the reiwrter of the
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case, and not tlie Judgment. I have the reports here, and they are at

the service of any Members of the Tribunal who desire to look at them.

Then it x)roceeds.

Error from the Madison Commou Pleas. Kilts sued Goff in a justice's court in

trespass for taking and destroying a swarm of hees, and the honey made by them.

The swarm left the hive of the plaintiff, flew off and went into a tree on the lands of

the Lenox Iron Company. The plaintiff' kept the bees in sight, followed them, and

marked the tree into which they entered.

This was obviously a swarm which the Plaintiff had hived; he was

able to identify them ; he keeps them in sight, follows them, and marks

the tree into which they enter.

Two months afterwards the tree was cut down, the bees killed, and the honey-

found in the tree taken by tlie defendant and others. The plaintiff' recovered judg-

ment, which was affirmed by the Madison Common Pleas. The defendant sued out

a writ of error.

By the Court, Nelson, J. : Animals ferai nattirce, when reclaimed by the art and
power of man

—

That is the true doctrine of reclamation

:

are the subject of a qualified property; if they return to their natural liberty and
wildness, without the animus revertendi, it ceases. During the existence of the quali-

fied property, it is under the protection of the law the same as any other property,

and every invasion of it is redressed in the same manner. Bees are /era' naturw, but
when hived and reclaimed, a person may have a qualified property in them by

1016 the law of nature, as well as the civil law. Occupation, that is hiving or

inclosing them, gives property in them. They are now a common species of

property, and an article of trade, and the wildness of their nature, by experience

and practice, has become essentially subjected to the art and power of man. An
unreclaimed swarm, like all other wild animals, belongs to the first occupant—in
other words, to the person who first hives them; but if the swarm iiy from the hive

of another, his qualified property continues so long as he can keep them in sight, and
possesses the power to pursue them.

That is all I think tliat I need read of that case.

Now, the case of Blades v. Eigr/s is on page 119 ; and I have the report

of that case here also. It was decided by the House of Lords in 1865.

You will find it reported in the 11th "House of Lords' Cases", at page
621. The sole question in the cavse was this;—Was the property in cer-

tain rabbits killed by a trespasser on the land of another person, in the

man who killed, them or were the dead rabbits the property of the man
on whose land they were killed? And 1 yesterday stated, subject to

being corrected by the Marquis Venosta if I am wrong, that, according

to the Eoman Law, the actual taker, though a trespasser, would have
the right of property; wherein the American and the English Law differ

from the Eoman Law. The sole question, therefore, in the case was, to

which of two persons did the property belong? The rabbits were shot,

and the question was, to whom they belonged?
ISTow, Lord Gbancellor Westbury, at page 631, thus states the law.

My Lords, when it is said by writers on the common law of England that there is

a qualified or special right of property in game, that is in animals /e»-a; naturce which
are fit for the food of man, whilst they continae in their wild state, I apprehend that

the word "property" can mean no more than the exclusive right to catch, kill and
appropriate such auimals, which is sometimes called by the law a reduction of them
into possession. This right is said, in law, to exist ra/ione soli or ratione privUegii,

for I omit the two other heads of property in game which are stated l)y Lord Coke,
name\j propter induMriam and ratione iinpotentice, for these grounds apply to animals
which are not in the proper sense /era; natHrw. Property ratione soli is the common
law right which every owner of laud has to kill and take all such animals /era; natures

as may from time to time be ibund on his land, and as soon as this right is exercised

the animal so killed or caught becomes the absolute property of the owner of the

Boil.
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Then further on he continues:

The qnestiou iu the present case is whether game found, killed, and taken npon
my land, by a trespasser becomes my property as much as if it had been killed and
taken by myself, or my servant by my authority. Upon principle there cannot, I

conceive, be much ditliculty. If propertj' in game be made absolute by reduction
into possession, such reduction must not be a wrongful act, for it would be unreason-
able to hold that the act of the trespasser, that is of a wrongdoer, should divest the
owner of the soil of his qualified property in the game, and give the wrongdoer an
absolute right of property to the exclusion of the rightful owner.
But in game, when killed and taken, there is absolute property in some cue, and,

therefore, the property in game found and taken by a trespasser on the land of A.
must vest either in A. or the trespasser; and, if it be unreasonable to hold that the
property vests in the trespasser or wrongdoer, it must of necessity be vested in A.,
the owner of the soil.

1017 Then he proceeds to the conclusion that it vested in the owner
of the soil.

In this connection an erroneous reference I think is made by my
learned friends in note in their printed Argument attributing: I think to

Lord Chelmsford what in point of fact I think Lord Chelmsford did not
say. The note is on page 51.

Lord Chancellor Chelmsford made the proposition that every thing must be owned
by some one, the ground of his decision in the House of Lords in the case of Blades
V. Higgs.

I think that will not be found to be quite correct.

Mr. Carter.—I should say it was entirely correct from what you
have read.

Sir Charles Eussell.—I have not yet read Lord Chelmsford.
Lord Hannen.—He uses a iDhrase which Mr. Carter thinks is equiv-

alent.

Sir Charles Russell.—I quite agree, applied to the particular case
it is the equivalent of it, and it is quite right, but the statement is

attributed to Lord Chelmsford.
Lord Hannen.—It is not a general proposition; it is with regard to

the facts of the particular case.

Sir Charles Russell.—Quite so, it is not worth dwelling upon.
The general proposition that everything must be owned by somebody
is attributed to Lord Chelmsford.
Lord Hannen.—I have opposite to my note on that "page 119";

there may be something there.

Sir Richard Webster.—That is where it is noted in the Ai)pendix
later on.

Sir Charles Russell.—Yes that is the page I have now got to in

the Argument. It is not worth dwelling upon. The Judges agree in

saying the rabbits which were killed were wild: they were killed by a
trespasser on the land of A, and the question was whose is the property?
And contrary to the Roman law they arrived at the conclusion that the
property was not the trespasser's, but that of the man on whose land
it was killed.

The President.—Before you leave that subject, will you allow me to
put a question relating to one of the earlier cases because I should like
to know your explanation.

Sir Charles Russell.—On what page is it?

The President.—It is about the white swans on page 114. There
is this, that property vested in the King by reason of his prerogative
because

—

VolatiUa (guw sunt fera; naiurw) alia sunt regalia, alia communia.

Well of course instead of '' volatilia^^ you might use animaUa in gen-
eral. Would you consider that, in the case of the white swans, this
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property vindicated by tlie King of England would go beyond the

limits of the jurisdictional power of the King of England—would
1018 you consider that as a right of at'solute property, which might

l3e vindicated even abroad out of the limits of the realm?
Sir Charles Russell.—I should like to consider that, Baron, if

you think it important; but I should have thought not.

The President.—Yes I should like to have some explanation of it.

If you like to think of it by to-morrow please do so.

Senator Morgan.—Do you mean, Mr. President, going outside the

realm %

The President.—Yes, with reference to the question you put before.

Senator Morgan.—If the Government has the right by its municipal

laws to appropriate to itself all property that does not belong to any-

body else it does not necessarily follow that that right must be recog-

nized by other nations.

The President.—Well, Sir Charles, perhaps you will be kind enough
to think of it.

Sir Charles Russell.—Yes, I should say, as regards the nationals

of the particular country, that the legislative power might decree any-

thing it pleased as regards property in white swans or anything else

wherever that property was, in any part of the world, as regards sub-

jects or nationals; but so far as legislation could affect anything outside

the territory, so far as foreigners are concerned, I should have supi)osed

it could not affect them outside the realm.

Senator Morgan.—The question, to my mind, arose more particu-

larly in respect to that part of the three propositions submitted in

Article I of the Treaty, relating to the right of i)eliigic hunting, as we
call it, the right of taking seals. It includes and makes it incumbent
upon the Arbitrators to tlecide as to the rights of the citizens and sub-

jects of both countries, not one but both. Well, it is a material fact that

the United States have asserted and acquir(Kl property by their munic-
ipal laws in the fur-seals within their recognized jurisdiction. When
the seals are beyond that jurisdiction, then the Tribunal has to decide
whether the citizens of the United States have the right to take those

seals although they are appropriated to the Government of the United
States, and their taking within the jurisdictional limits of the United
States is prohibited under severe penalties. It is a peculiar attitude

as the case is stated here, and one that has given me some concern.

Sir Charles Russell.—May I point out, Senator, there seems to be
a fundamental error of fact in the statement you have made, because
the United States never has, by its legislation, asserted property in

the fur seals.

Senator Morgan.—We differ as to that, you see.

Sir Charles Russell.—Well, I shall be glad to be referred to any
place where they have asserted property. They have asserted an
exclusive right of legislation in the eastern part of Behring Sea. They
have, by that legislation, claimed to exclude all persons from the

pursuit of pelagic sealing in that area; but they have never
1019 by legislation, or by judgment in any of the Courts, afifii'med

property in the fur-seal either in the United States or in any-

body else.

The President.—That is a question of fact which may be different

from the other, but I would like to know your opinion on the question

of right in the case of swans. It is not absolutely irrelevant, I think,

and I should like to hear your observations about it.

Sir Charles Russell.—Certainly, Sir,
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I will only trouble tlie Tribunal by reading one more passage from
the judgment of Lord Chelmsford, on page 638 of the Keport.

With respect to wild and unreclaimed animals, therefore, there can he no douht
that no property exists in them so long as they remain in the state of nature. It is

also equally certain that •when killed, or reclaimed by the oAvuer of the land on Avhich
they are found, or by his authority, they become at once his property, absolutely
"when they are killed, and in a qualilied manner when they are reclaimed?

That is to say, when they are reclaimed the property is qualified and
not absolute. If they escape again, the property is gone.
The next case is the very long case of Morgan and the executors of

Lord Abergavenny against the Earl of Abergavenny. I have here the
report of that case in full as it is reported in the 8th Common Bench
Keports at page 768.

This case of Lord Abergavenny covers a good many pages in the
printed Argument; but the point may be stated very briefly. The short
l^oint was this: If certain deer Avere wild and unreclaimed, they did not
pass to the personal representatives of the late owner. If they were
reclaimed so as to be in the category of domesticated animals, they did
pass to the representative of the late owner. That is the short point.

I will read first of all what the jury found. The facts are stated in vari-

ous ways:
These deer were fed. They were described as to their habits as

being to a large extent at least tame, some shy and timid. The report
continues:

That they very rarely escaped out of the boundaries; that they were attended by
keepers, and were fed iu the winter with hay, beans and other food ; that a few years
back a quantity of deer had been brought from some other place and turned into
Eridge Park; that the does were watched, and the fawns, as they dropped, were con-
stantly marked, so that their age at a future time might be ascertained; that, at
certain times, a number of deer were selected from the herd, caught with the assist-

ance of dogs, and were put into certain parts of the park, whicli were then inclosed
from the rest, of sufficient extent to depasture and give exercise to the selected deer,
which were fattened and killed, either for consumption, or for sale to venison dealers

;

that the deer were usually killed by being shot; that there was a regular establish-
ment of slaughter houses, for preparing and dressing them for use.

Those are all the facts I need trouble you with.
The jury found that the place was an ancient park with all the inci-

dents of a legal park : Secondly, that the boundaries of the ancient
park could be ascertained. They expressed a wish to abstain from find-

ing for either x)laintiffs or defendant; but upon being required to

1020 do so, they found a verdict for the plaintilfs, and stated that the
animals had been originally wild, but had been reclaimed. There-

fore the jury found that they were reclaimed animals—originally in the
class of wild animals, but reclaimed.
Then the rule came (m for argument. I read now from the judgment.
The President.—Does it appear that those deer were selected and

shut up to be fattened ?

Sir Charles Russell.—Oh no ; the question arose as to all the deer,

some of whom were shut up and fattened. The report continues:

The rule came on to be argued in Easter term, 1848; and it appeared, upon the dis-

cussion, that the objection that no sufficient verdict had been found by the jury,
had been urged upon a misapprehension of what the jury had said.

The judgment of the court was delivered by Mr. Justice Maule, the

argument having been heard before Chief Justice Wilde, Mr. Justice
Coltman, and Mr. Justice Creswell: and the learned Judge said.

The second objection [to the summing up of the Judge] was that the Judge had
misdirected the jury; and it was contended, in support of that objection, that the
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Judge must be held to liave misdirected the jury in having omitted to impress suffi-

ciently upon them the importance of the fact of the deer being kept in an ancient
legal park. But the judge did distinctly direct the attention of the jury to the fact

of the deer being in a legal park, if such should be their opinion of the place, as an
important ingredient in the consideration of the question whether the deer were
reclaimed or not, when he directed them that the question whether the deer had been
reclaimed, must be determined by a consideration, among the other matters pointed
out of tiie nature and dimensions of the park in which they were contiued; and we
do not ])erceive any objectionable omission in the Judge's direction in this respect,

unless the jury ought to have been directed that such fact was conclusive to negative
the reclamation of the deer.

Then he proceeds to deal with the facts, and he says:

It is not contended that there wastio evidence fit to be submitted to the jury, and
that therefore the plaintiff ought to have been nonsuited; but it is said that the
weight of the evidence was against the verdict.

He deals with that question thus:

In considering whether the evidence warranted the verdict upon the issue, whether
the deer were tamed and reclaimed, the observations made by Lord Chief Justice
Willes in the case of Davies v. Poivell are deserving of attention. The difference in

regard to the mode and object of keeping deer in modern times, from that which
anciently prevailed, as pointed out by Lord Chief Justice Willes cannot.be over-
looked. It is truly stated, that ornament and profit are the sole objects for which
deer are now ordinarily kept, whether in ancient legal parks, or in modern inclosures,

so called; the instances being very rare in which deer in such places are kept and
used for sport; indeed, their whole management differing very little, if at all, from
that of sheep, or of any other animals kept for profit. And in this case, the evidence
before adverted to, was, that the deer were regularly fed in the winter ; the does with
young were watched; the fawns taken as soon as dropped, and marked; selections
ifrom the herd made from time to time, fattened in places prepared for them, and
afterwards sold or consumed,—with no difference of circumstance than what attached,
as before stated, to animals kept for profit and food.

As to some being wild, and some tame, it is said,—individual animals, no doubt
differed, as individuals in almost every race of animals are found, under any circum-

stances, to difier in the degree of tameness that belongs to them. Of deer
1021 kept in stalls, some would be found tame and gentle, and others quite irreclaim-

able, in the sense of temper and quietness.
Upon a question whether deer are tamed and reclaimed, each case must depend

upon the particular facts of it; and. in this case, the Court think that the facts were
such as were proper to be submitted to the jurj'; and, as it was a question of fact

for the jury, the Court cannot jierceive any sufficient grounds to warrant it in say-
ing that the jury have come to a wrong conclusion upon the evidence.

I therefore wish to point out that all that case really shows is that?

upon certain evidence, it was submitted as a question of fact to a jury?

who are, according to the English system of jurisprudence, charged
with the determination of questions of fact, whether or not, in the cir-

cumstances of the i)articular case, the deer in question belonged to the
category of wild and unreclaimed deer, or belonged to the category of

tamed and reclaimed deer; whether in fact in the opinion of the jury
they were tamed and reclaimed. The jury found that in fact they
were tamed and reclaimed. That is the whole case.

Next we have the case of Davies v. Powell, which is reported in

Willes' Eeports. It was decided in 1737, long previous to the case
last mentioned; in the middle of the last century. This was of the
same class of cases for which I must be forgiven for uttering one word
of explanation. This was also on demurrer. It is found on page 126
of the United States Argument:

Trespass for breaking and entering the close of the plaintiff called Caversham
Park, containing 600 acres of land, etc., for treading down the grass, and for chasing,
taking and carrying away diversas feras, videlicet, 100 bucks, 100 does and 60 fawns
of the value of £600 of the said ijlaiutift' inclusas et coarctaias in the said close of
the plaintitf.
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You \y\]\ see therefore tliat the plaintiff was coniphiining that these
100 bucks, does, etc. which lie said were his, were incliisas et coaretatas
in the close of the x)laintiff.

Lord Hannen.—Can you explain the use of that Latin? It was
lono- after Latin had been used in that way.

Sir Richard Webster.—As late as the middle of the last century
I think some words were still used in certain portions of the pleadings.
Lord Hannen.—That is the explanation I had given of it, that cer-

tain phrases were used.
Sir Charles Russell.—Yes; certain words of art were used in

the Latin tongue. I think that is the explanation. But the question
here was: Whether they were distrainable for rent which the plaintiff
owed to his landlord, Lord Cadogan: and if they were the plaintiff's

property they were distrainable for rent, but if they Avere not the plain-
tiff's property, if they were animals ferw naturce and wild, then they
were not distrainable; but he was complaining that they had been
seized to pay the rent he owed, and he described them as his own bucks
and his own fawns, as inclKsas et coaretatas in his close.

This is again raised on demurrer. That is to say the plaintiff having
made this complaint, the defendant pleads, "I seized them for

1022 rent. Admitting all your facts, I seized them for rent"; where-
upon a demurrer to that defence. If you will turn to page 127,

the matter explains itself pretty well. It is the second paragraph:

To this plea the plaintiff demurs generally, and the defendants join in demurrer.

The technical effect of that, Mr. President, is this: That the plaintiff

says: Although I admit that the facts you set up in the defence are
true in fact, I deny that in point of law they afford an answer to my
claim.

That is the effect of the demurrer. Then the report goes on

:

And the single question that was submitted to the judgment of the court is

whether these deer under these circumstances, as they are set forth in the pleading,
were distrainable or not. It was insisted for the plaintiff that they were not;

(1) Because they were not ferte naturce, and no one can have absolute property in
them.

(2) Because they are not chattels, but are to be considered as hereditaments and
incident to the park.

(3) Because if not hereditaments, they were at least part of the thing demised.
(4) Their last argument was drawn ab inusitato, because there is no instance in

which deer have been adjudged to be distrainable.

Then the argument is set out. The judgment of the Chief Justice
is given. He says

:

I do admit that it is generally laid down as a rule in the old books that deer,
conies, etc., are ferw naturce, and that they are not distrainable; and a man can only
have a property in them ratione Joci.

'^Ratione locV is only another way of saying ratione soli.

And therefore in the case of swans (7 Co. 15, 16, 17, 18) and iu several other books
there cited it is laid down as a rule that where a man brings an action for chasing
and taking away deer, hares and rabbits, etc., he shall not say suos, because he has
them only for his game and pleasure ratione privilenii whilst they are in his park,
warren etc. But there are writs in the register (fol. 102), a book of the greatest
authority, and several other places in that book which show that this rule is not
always adhered to. The writ in folio 102 is quare clausum ijysius et intravit et cuniculos
8U08 cepit.

The reason given for the opinion in the books why they are not distrainable is

that a man can have no valuable property in them, etc.
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Then comes the real grouud of the decision, the second paragraph at

the top of page 128

:

And that tins is the case of the deer which are distrained in this present case is

admitted in the pleadings. Tlie ])laintitf by bring an action of trespass for them in

some measnre admits himself to have a property in them; and they are laid to be
inchisas et coarvlatas in his close,

"They are hiid to be", means " alleged to be"

—

which at least gave him a property ratione loci; and they are laid to be taken and
distrained there; but what follows makes it still stronger, for in the demise set forth

in the plea and on which the (|nestion depends, they are several times called the
deer of John Davics, the plaintiH".

. . , . The plaintilf therefore in this case is estopped to say either that he had
uo property in them or that his property was of no value.

1023 The case is a case decided on demurrer and it is only of interest

technically. It decides nothing. It simply says

—

You as plaintifts have alleged th"'y were your property. If they were your property,

they were distraiuable. The Court therefore say it is a good plea, and it is a good
answer to your claim.

I have come to the end of all the authorities cited on the question of

property, witli one exception, and that is an additional authority cited

by my learned friend JMr. Phelps at page 180 of tlie printed argument.
That is the only case which he adds to the authorities citied by my
friend Mr. Carter, the case of Hannam v. Mocket. This is a case of

rooks. I have got the report here for the use of my learned friends if

they desire it, or for any member of the Court j but there is quite enough
in tliis for me to refer to.

The facts there are these:

The declaration [that is to say the plaintiff's claim] stated that the plaintiff was
possessed of a close of land with trees growing thereon, to which rooks had been
used to resort and to settle and to build nests and rear their young in the trees. That
is to say, they came there year after year to this same ]>]ace; by reason whereof
plaintiff had been used to kill and take the rooks and the young tliereof, and great
profit and advantage had accrued to him, yet that the defendant wrongfully and
maliciously intending to injure the plaintiff and alarm and drive away the rooks and
cause them to forsake the trees of the plaintiff, wrongfully and injuriously caused
gnus loaded with gun-powder to be discharged near the plaintiff's close, and thereby
drove away the rooks; and thereby the plaintiff' was prevented from killing and
taking the young thereof.

I need not say that rook-pie is supposed to be an edible commodity;
and the shooting of young rooks sometimes amuses youthful sportsmen
at all events.

Plea not guilty.

The general issue, in fact.
" Plea not guilty " nieans I deny what you say; I did not do the thing.

The Case is tried; decided in a particular way; and then after trial,

motion in arrest of judgment: it was held that this action was not main-
tainable, inasmuch as rooks were a species of bird /era' naturm, destruc-
tive in their habits, not known as an article of food, or alleged to be so,

not protected by any Act of Parliament; and the plaintiff could not
have any right in them or show any right to have them resort to his
trees. I should like to read what Mr. Justice Bayley says in giving
judgment:

A man's rights are the rights of personal security, personal liberty, and private
property. Private property is either property in possession, property in action, or
property that an individual has a special right to acquire. The injury in this case
does not affect to be right of ]>ersonal security or personal liberty, nor any property
in possession or in action; and the question then is whether there is any injury to



254 ORAL ARGUMENT OF SIR CHARLES RUSSELL, Q. C. M. P.

any property tbo plaintiff had a special riglit to acquire. A man in trade has a riffht

in hia fair chances of profit and he t^ives up capital to obtain it. It is for the ftood

of the public that he should. But has it ever been held that a man has a right in the

chance of ohUnning auimalsferw natitrcv wheve he has had no expense in inducing

them to his pi-eniisea, and where it may be at least questionable whether they

1024 will he of any service to him, and whether indeed they will not be a nuisance

to the neigh1)ourhood. This is not a claim propier impoknliam because they

are yonng, propter sohim because they are on the plaintiff's land, or propter indiistriam

because plaintiff has brought them to the place or reclaimed them, but propter iisum

et consuetudinem of the birds.

In other words, the migratory habits, the animus revertendi, of the

birds.

They of their own choice and without any expenditure or trouble on his part have
a preclilectiou for his trees and are disposed to resort to them.

The seals have a predilection for the Pribilof Islands and have a right

to resort to them.

But has he a legal right to insist that they shall be permitted to do so? Allow the

right as to these birds and how can it be denied as to all others.

Then he proceeds to point out the distinction in a claim of this kind

between birds that are fitted for food and birds that are not fitted for

food. He says

:

It is not alleged in this declaration that these rooks were not fit for food ; but we
know in fact that they are not generally so used, etc.

Then follows a passage which is omitted in the Argument, but w'hich

is not unimportant. It follows after the word " established". He says

:

So far from being protected by law they have been looked upon by the Legislature

as destructive in their nature and as nuisances to the neighbourhood where they are.

Then follows the passage which is omitted.

It has been said that a man may acquire rights over other animals similis naturae

as affording him diversion, such as rabbits in a Avarren, doves in a dove-cote. But
first it is to be observed that rabbits and pigeons are not only subjects of diversion

but constitute an article of food. In the second Inst. 199. it is said that the common
law g.ave no way to matters of pleasure (wherein most men do exceed) for that they
brought no profit to the commonwealth; and therefore it is not lawful for any man
to erect a park, chace, or warren, without a license under the great seal of the

King. . . And even with respect to animals ferw naturcp, though they may be fit for

food, such as rabbits, a man has no right of propertj^ in them.

Then he goes on to explain, in the way so many other authorities

have done, what are the rights in respect to animals /era; naturw, ratione

soUy etc.

I have exhausted the authorities, I have considered every authority

that has been cited by my learned friend on this point; and I am not

justified in doing more than submitting to the Tribunal at this stage of

the argument that there is not one of them which is not in favor of the

propositions for Avhich we are contending, the non-existence of property

in the particular animal with which we are dealing in this case.

The Tribunal here adjourned for a short time.

The President.—Sir Charles, we are ready to hear you.

Sir Charles Russell.—My friend Mr. Phelps has courteously inti-

mated to me that his impression is that in that case of Goff v. Kilts

(which is at page 117 ot the printed Argument of the United States),

the learned Judge did affirm the proposition that wiien bees take

1025 up their abode in a tree they belong to the owner of the soil,

if they are unreclaimed. I respectfully difter from my friend.

What I first read is the head note of the case—not the reported words
of the Judge. The head note ends with the word "trespass"; but if.
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Mr, President, yoa will turn to page 118 of the printed Argument
(which is the only foundation for that note in the judgment), I think it

will be seen that it does not rightly construe what the learned Judge
said. It is the sentence beginning:

It is said the owner of the soil is entitled to the tree and all witLin it. This may be
true, so far as respects on unreclaimed swarm. While it remains there in that con-
dition, it may like birds or other game, (game laws out of the question) belong
to the owner or occupant of the forest ratione soli. According to the law of nature,
where prior occupancy alone gave right, the individual who first hived the swarm
would be entitled to the property in it ; but since the institution of civil society, and
the regulation of the right of projierty by its positive laws, the forest as well as the
cultivated field, belong exclusively to the owner, who has acquired a title to it under
those laws. The natural right to the enjoyment of the sport of hunting and fowling,
wherever animals fera'. iiatiirw could be found, has given way, in the progress of
society, to the establishment of rights of property better defined and of a more
durable character. Hence no one has a right to invade the enclosure of another for
this purpose. He would be a trespasser; and, as such; liable for the game taken.
An exception may exist in the case of noxious animals, destructive in their nature.
Mr. Justice Blackstone says :—If a man starts game in another's private grounds, and
kills it there, the property belougs to him in whose ground it is killed, because it

was started there, the i^roperty arising ra^ioxe so?i. (2. Black Com., 419.) But if

animals /er«: riaterte that have heen reel(timed, and a qualified property obtained iu
them, escape into the private grounds of another iu a way that does not restore them
to their natural condition, a different rule obviously a^iplies. They are then not
exposed to become the property of the lirst occupant. The right of the owner con-
tinues

—

and so on.

I submit it is clear that the learned Judge there is referring to the
argument in the course of the case, in which he says.

It is said the owner of the soil is entitled to the tree and all within it. This may be
true.

—

He is treating it as a point made in argument; but he goes on to show,
in the very next words, that he is there referring not to the question
of property strictly so called, but to the right of the owner ratione soli,

that exclusive right to take, and there being no property without taking.
As my friend was good enough to call my attention to it, I thought it

right to make that observation.

Now, I have exhausted all the authorities cited by my learned friends
in the course of their written Argument, and there were none others
referred to in the course of the oral argument; but my friend Mr. Carter
has been good enough to furnish us with a small volume,—I do not know
whether the members of the Tribunal have had it or not,—it is entitled,
" Citations from the Writings of Jurists and Economists illustrating

and supporting certain proi^ositious maintained in the Argument of the
United States upon the subject of property". Well, 1 wish to pay

every tribute to the erudition and labour of my friend ; but when
1026 I cite the propositions iu respect to which these authorities are

collected together, unless I am invited to do it by the Coui't, I

certainly do not intend to pursue the enquiry further.

Now, the propositions are these.

First. That the eartb and all its bounties were originally bestowed upon mankind
in common.
Second. That the institution of property, and especially of private property exists

only for the satisfaction of the great social necessities of mankind.
That such necessities may be generally described as two-fold:
1. The preservation of peace and order,

2, 'Y^Q preservation of the gifts of nature, an'd the making of them more prod nctive,

in order to support the increasing population of the earth which the advance of civil-

ization necessarily involves.

Third. That the institution of property is governed by the social necessities Avhich
it is designed to satisfy; and will be extended to every subject to which those neces-
sities require its extension.
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Fourth. That the extent of the dominiou which is allowed by the institution of
property, either to nations or to individuals, is always limited by the social duties
which invariably acc()nii)any it.

1. It is the use only wliicli is given.

2. They must be so used as to carry out the purpose of the original gift for the
beuefit of all mankind. What is not needed for the use of the nation or individual
owning the gift must be oHered on reasonable terms to the rest of mankind.

3. Nothing must be wantonly or needlessly destroyed.
Fii'Tii. Wherever a useful thing is not furnished by nature in quantities sufficient

to satisfy the desires of all, and will be exhausted unless it may be preserved by
making it the subject of property, it must be made the subject of property.

I really do, with the greatest deference to my friend, and not, I hope,
using more vehemence of language, or pointedness of language than the
occasion requires, say that this is an invitation to us very far afield from
the question that you have to decide. You are not here framing laws;
you are not here judgeg of ethics or of morals; you are here to declare
what the law is; and you are not even to trouble to enquire into the
foundation upon which the law rests, but you are to declare it as you
believe it to be.

Now I have to supplement these authorities by certain authorities
referred to in our Argument and Counter-Case. In the

-Additional an- British CountcrCase, page 82, a number of authorities

Gi^eatBriuun. ^ are citcd, with which I do not intend to trouble you; but
there is, on page 83, one authority I should like to cite

because it is an American authority—the opinion of a writer of dis-

tinction—1 mean Chancellor Kent. On page 83 there will be seen a
citation from the Boston edition, the 9th edition of his Commentaries,
page 1858, vol. II, p. 432

:

Animals /er«p naturce, so long as they are reclaimed by the art and power of man,
are also the subject of a qualified property; but when they are abandoned, or escape,
and return to their natural liberty and ferocity, without the animus refertendi, the
liroperty in them ceases. While this qnalitied property continues, it is as much
under protection of law as any other property, and every invasion of it is redressed
in the same manner.

The difficulty in ascertaining with precision the application of the law arises

1027 from the want of some certain determinate standard or rule, by which to deter-
mine when an animal is /era; vel domitce naturce.

If an animal belongs to the class of tame animals, as, for instance, to the class of
horses, sheep, or cattle, he is then clearly a subject of absolute property; but if he
belongs to the class of animals which are wild hj nature, and owe all their tempo-
rary docility to ihe dicipliue of man, such as deer, fish, and several kinds of fowl,
then the animal is the subject of qualified property, and which continues so long
only as the tameness and dominion remain.

Tbeu at the bottom of that page in our Counter-Case, the argument
which is at the basis of our case on property is suggested, thus

:

It would seem useless to multiply authorities, as there is no suggestion t'lrough-
out the United States Case that, even in their own law, the rule is not laid down by
Kent.

Then there follows a statement which I think is not immaterial,
especially in view of some observations made by Senator Morgan, but
which I merely intend to refer to and not to dwell upon: it is pointed
out that the effect of the law of the United States, beginning with the
law of 3rd March 1809, by which the Islands of St. Paul and St. George
were declared to be a special reservation for Government, is not an
affirmation of any property in the fur-seals; and it is further pointed
out, on page 84, that when the lessees assumed that position from the
United States, all that was given to them by their lease was "the
exclusive right to engage in the business of taking fur-seals on the
Islands of St. Paul and St. George in the territory of Alaska." I do
not, however, iu this connection pursue this subject.



ORAL ARGUMENT OF SIR CHARLES RUSSELL, Q. C. M. P. 257

N"ow some furtlier authorities are referred to, in the printed Argu-
ment of Great Britain; but inasmuch as all the authorities have been
discussed by me at length, I do not think it necessary to do more than
ask the Tribunal to bear in mind that there is that reference to further
authorities at that place, and that there will be found what we submit
is an accurate statement of the law, both as to that prevailing in the
United States and that prevailing in Great Britain.

On page 31 of the English Argument you will find this:

The common law in force both in America and England as to anitiials/era' nninrce
is identical.

This law recognizes no property in animals ferw naturcp until possession. Prop-
erty, while the animals are alive, remains only so long as this possession lasts; when
this possession is lost the property is lost. The law considers that they are then wild
animals at large, and that tlie rights of captnre revert to all alike.
The owner of land has what is sometimes called a qualified property in wild ani-

mals on the land, hut this is no more than the exclusive right to take possession
-while they are there, and when they leave the land that exclusive right is gone.

There is one other American authority to be cited. I have already
referred to him, but for another purpose—I mean Professor Angell— (I

refer now to page 95 of the first volume of the Appendix to the
1028 Case of Great Britain).—In his article in the "Forum", he states

the argument of the United States as plausibly as it can be put.
He says

:

It may be argued that, since most of the seals which are taken by the British breed
on our soil in the Pribylof Islands, we have an exclusive chTim to them in the sea,
or at any rate a right to protect them there from extinction. But some of them
breed on Copper Island and Behring Island, both of which belong to Russia. How
is it possible to maintain any claim to ownership in seals on the higli seas under any
principle of lavs' applicable to wild animals? We can acquire no property rights in
animals fenv naturw fi'om their birth on our soil, except for the time that we hold
them in our possession. A claim by Canada to the wild ducks hatched in her terri-
tory, after the birds have passed her boundary, would seem to be just aa valid as
ours to seals in the open sea.

Then a little lower down he says:

On the whole, we find no good ground on which we can claim as a right the exclu-
sion of foreigners from the open waters of Behring Sea for the purpose of protecting
the seals.

Now I intend to supplement the authorities already referred to by
only one or two more. I refer to the case of GiUett v. Mason, which is

a United States case, decided in 1810, and reported in the Tth Volume
of Johnson's Keports. It is on the question of bees. I cite it merely
to shew that the law of the United States, as regards bees, is the same
as the law of Great Britain ; and, indeed, that the judgment was based
upon the citation, to which reference has already been made, from
Blackstone.

iSTow the head note in that case is this:

Bees are /ero; naUir(v; and until hived and reclaimed, no property can be acquired
in them. Finding a tree on the land of another, containing a swarm of bees, and
marking the tree with the initials of the linder's name, is not reclaiming the bees,
nor does it vest in tlie finder any exclusive right of property in them; nor can the
finder maintain trespass against a person for cutting down the tree and carrying
away the bees.

In giving his judgment the learned Judge cites the opinion of Black-
stone (2 Commentaries p. 392), and of Justinian, as the justification
for the legal view that he takes as to property in bees.
Then, again, as regards rabbits, I refer to the case known as Boul-

stonh Case, which is in the 5th volume of Coke's Keports, page 512

:

Between Boulston and Hardy it was adjudged in the Common Pleas that if a man
makes coney-boroughs in his own land, which iricrease in so great number that they

B S, PT XIII 17
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destroy his neighbour's land next adjoinintr, his neighbours cannot have an action
on the case against liim who jual^ea tlie said coney-boroughs; lor so soon as the
coneys come on his neighbour's land he may kill them, for they araferoc naturce, and
he who makes the coney-boroughs has no propertj^ in them, and he shall not be
punished for the damage which the coneys do in which he has no property, and
which the other may lawfully kill.

In other words, if lie had the property in tliem, and kept them on his

land, he would be responsible for the damage that they did; but being
no man's property—being the property of the first man who kills them

—

and the owner having the exclusive right to kill them while on his land
and no more, he is not liable for the damage that they did.

1029 The last case I intend to cite is an interesting case, which per-

haps, in this very dreary and dry subject is something to say for

it. It is the case of Ihhotson v. Pealc, which is reported in the 34th
volume of the Law Journal Eeports, New Series, page 118. It was
decided m 1865. The action was a very curious one : the facts are these.

There were two adjoining owners. One was the Duke of Rutland, who
had uj)on his land grouse preserves, which he took great pains (to use
an exi^ression used by my friends in their argument), to "cherish".
Adjoining him, was a neighbour who was not unwilling to get some
benefit from the fact of his contiguity to these same preserves, and who
had resorted to the most unsportsmanlike and unneighbourly means of

enticing the birds to leave the Duke of Rutland's preserves and come
upon his ground; and he had done that by seeking to decoy tliem by
putting down food in particular places contiguous to the Duke's pre-

serves, with the result that he did induce a considerable number of the
grouse to come to him.
Thereupon the gamekeeper of the Duke, not to be out-done, thought he

would endeavour to deprive the unneighbourly neighbour of the advan-
tage, and he proceeded to fire off, in the neighbourhood where this prov-
ender was j)ut as an inducement to the grouse, guns, rockets, fireworks,

and things of that kind to drive them away from the lands to which
they had been so enticed, and back again to their usual ground on the
Duke's preserves.
Thereupon the neighbour brought an action against the Duke's repre-

sentative for injuring him by these means. The Duke in answer said,
" As to so much of the plaintiff's case as alleges"— so and so

—

the defendant says that before the time of the committing of the said supposed
grievances in the first count mentioned, his Grace the Duke of Rutland was seised

in fee of certain land abutting on and next adjoining the land of the plaintiif in the
first count mentioned, and was entitled to the exclusive right of shooting, killing

and taking grouse on his land ; and the said Duke, before the committing of the said
supposed grievances, had gone to great expense in getting up and preserving great
numbers of grouse on his lands, as the plaintiff well knew ; and the defendant says
that just before the committing of the said supposed grievances the plaintiif fraudu-
lently and wrongfully, and with intent to lure and entice the said grouse away from
the said lands of the said Duke on to the lands of the plaintiff and to obtain for

himself the benefit of the expense so incurred by the said Duke as aforesaid, laid

and placed on the land of the plaintiff near to the lauds of the said Duke, quantities
of corn and other substances on which grouse feed, and thereby then lured and
enticed the said grouse.

Thereupon he goes on to say that all he did by his fire-works was to

get them away from the spot to which they had been enticed. The
question was. Did an action lie? Held that an action, even in that case,

lay against him. The Duke had no property in the grouse. They were
only his so long as they were on his land, and he had the right to take
them while on his land, and no more than a right to take them when
they were on his land. And Lord Bramweil who interposed in the
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1030 begirminj,' of the argument of the case, illustrates his view of
the matter by saying.

In Chasemore v. Richards the plaintiff was possessed of a spring undergrouncl
which supplied his well. The defendant dug a well on his land, and the plaintiff's

spring in consequence dried up. The only remedy the plaintiff had was to dig his

well deeper and so retain the water if he could.

So, says Lord Bramwell, in the present case the remedy of the Duke
is to offer greater attractions to the grouse, and induce them to come in

that way, and because the plaintiff has done an unneighborly thing, he
has got no right to frighten them away.
He says:

What is the reason given? The reason given is this: That the game which the
defendant frightened away was game which the plaintiff wholly or partially got
from oft' the Duke of Rutland's land,—say the Defendant's land— the Duke having
attracted it there by providing food for it, or taking care of it, and then the plaintiff
improjierly attempted to get it on his laud by putting down some grain on his land.
Then, in order that the plaiTititt' may not shoot the game which the Plaintift'had so
attracted and in order that the plaintiff may have no inducement to go on with such
conduct—for that is the only meaning of preventing him from alluring the grouse
aforesaid,—in order that he should be without inducement for such acts as that, the
defendant did the thing complained of. Jfr appears to me clearly that the plea is

bad, because I see nothing in point of law, to prevent the plaintiff from doing that
which the plea alleges he has done. If the plaintiff has done no wrong, how can
there be a justification of the defendant's act. No one can pretend for a moment
that any action wouhl lie at the suit of the Duke against the plaintiff. The truth
is this: without sa\ ing anything as to tlie propriety of such conduct as this between
gentlemen and neighbours, the true remedy, I take it, where a person knows game
is atfracted away from his laud, is to offer them stronger inducements to remain.

Now I have said that we have exhaustinglyand exhaustively stated the
municipal law of these two great communities, but I have yet to trouble
the Tribunal witli the law of another great community. French law as to

I mean the law of France; and at some trouble, and with '^i^d animals.

some pains, we have endeavored to inform ourselves aboitt this law;
and it will be found that, with very slight exceptions, it is essentially
the same in principle as that of the United States of America and of
Great Britain.

I am glad to know that there is, in the President of this Tribunal, one
who can check or correct, if any error be committed, our statement of
the French law. I find as the result of this enqniry that there are
recognized three main divisions of living animals; wild animals: Fera^
who live in a state of natural i'reedom, or as the civilian exi^resses it in
laxitate natnrali. I find that there are domestic animals, Mayisueta; and
the third class is the half-tame or reclaimed animals, Mansuefacta, which
is an intermediate class between the other two. But I find also that
the existence of that third class is not admitted universally by text
writers; but it is to be added that the existence of that class is a mat-
ter of small importance, for these animals are regarded by the law in

the light of domestic animals when they are on the land, that is

1031 to say, the right to take them is recognized when they are on the
land; and treated as wild, or no man's jiroperty, when they are

off" the land.

Sen ii tor Morgan.—Does the Government of France assert a title in
any wild animals for any purposed

Sir Charles Russell.—I am not aware, except on the same lines I
have been endeavouring to ex])lain ; but I would respectfully refer to
the President as a much more reliable authority.
Now as regards domestic animals, or the animals which belong to the

first class, they are dealt with by various articles of the Code; and I
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do not think I need trouble the Tribunal at all to refer to that. As
regards wild animals, I will give a definite reference to authorities. A
wild animal in a natural state of Ireedom belongs to no one. It is res

nullius; the method of acquiring a right of property over it is by taking
possession ; and the reference to that is Aubry and Kau, Droit Civil,

Vol. 2, paragraph 201.

The President.—That is the acknowledged principle of our French
law.

Sir Charles Eussell.—Yes. The things which are recognized by
French law as res nullius include these c-ategories: Things which can
never be the private pro})erty of any one: Things such as air, light, the
high sea, and so on: Things which do not actually belong to anyone,
but which, by their nature, become the object of a personal api^ropria-

tion by possession. Such are wild animals, the fish of the sea, and so

forth. As regards the products of the sea, such as amber, coral, and so

on, a distinction might be made, which is a distinction made in Italian

law also: If the things are taken from the bottom of the sea or caught
upon the waves, they are the p^roperty of the lirst taker. If, on the other
hand, they are sim])ly found on the sands,' a part belongs to the finder

and a part to the State. And the authority for that is Eusson, " Des
Etablissements de Peche", page 17.

The President.—The State is the legal owner of the shore, but a
part of the find belongs to the finder as a general rule. The shore of

the sea is considered as belonging to the State as it would to any pri-

vate man.
Sir Charles Russell.—Quite so, but as to the sea, everyone has

an equal right to gather the riches which it contains, for these riches,

up to the time of their being taken possession of by the individual are

common to all; for Avhich the authority is also Busson, " Des Etablisse-

ments de Peche". Then I need not refer to an account which is inter-

esting, but not directly ad rem, as to restrictions which in former times
existed upon the pursuit of hunting* and the way in which those rights

were exercised.

The President.—Perhaps you would kindly give us the authorities

about it.

Sir Charles Russell.—Certainly I will read the whole authority.

Hunting, says in effect the Court of Cassation, includes the whole
series of operations which begin with the search for any wild animal
for the purpose of ultimately effecting its capture. Hunting being the

means of capturing and appropriating to oneself wild animals,

1032 it follows that hunting is only the exercise of a natural right.

Nevertheless this natural right has been for a long time appro-
priated in France by the feudal law to the profit of the Sovereign.

It was considered as a royal right. The Nobles alone had the power
to hunt, but they did not exercise it even on their own lands except by
royal license.

Then a reference is made to the royal Ordinance of Louis XIV in

which Articles XIV aud XXVIII are as follows

:

We permit all Lords, Gentlemen, and Nobles to hunt iu noble fashion with dogs
and birds in tlieir forests, thickets, warrens, and plains, provided that they keep a
league distance from our plesaunces for buck and betes noires to a distance of 3
leagues.

Then Article XXVIII is:

"We prohibit Merchants, Artizans, Commoners, aud Inhabitants of towns, bor-
oughs, parishes, villages, hamlets, peasants and yeomen of whatever condition and
quality they may be, not possessing fiefs, lordships, and haute justice froni hunting in



ORAL ARGUMENT OF SIR CHARLES RUSSELL, Q. C. M. P. 261

any place, coudition or manner, or anj' fnrred or feathered game whatever nnder
penalty of 100/ tine for the lirst time, donl)le for the second, and for the tliird, to be
liable to three lionrs in the pillory of their place of residence on market day, and
banished for three years from the jnrisdiction of the maitrise, unless for some cause
the judges can remit or diminish the penalty to prohibition.

The President.—The right of hiiiitiog was considered a regal right,

and the Lords had it by tenure only as a derivative right.

Sir Charles Kussell.—Yes, as a seignorial right.

The President.—As a seignorial right 5 and that was all derived
from the sovereign right.

Sir Charles Ei^ssell.—Quite so.

Senator Moikian.—If I understood it, Mr. President, you said it was
a right derived from the Sovereign, and not iidiereut in the individual?
The President.—It was not inherent in the individual under our

ancient law.

Sir Charles Eussell.—Quite so. It was the old feudal law, in

which the King was supposed to be the source and origin, the head of

the whole society—the Lord of all that was possessed, who granted out
from his royal favour this, or that, or the other. That was the old
origiiuil feudal idea, undoubtedly.
The President.—It was somewhat different from the right of prop-

erty. The right of projierty was quite independent of any grant of

the King. Feudal right was derivative, but allodial right was not deriv-

ative—tlie right of hunting was considered part of the power, and it

was given in fee, just as the right of justice was given. You know that
landlords were judges, and were entrusted with the care of judging in

certain provinces and at certain times. They had the right of "mint",
and several other regal rights of that sort. The right of hunting was a
derivative right from the sovereign jiower. It was not quite the same

as pio])erty.

1033 Sir Charles Eussell.—Then there is a reference to the
existing Police Law of 1844, which I do not think I need trouble

about. It simply says that no one shall have the right to hunt on the
property of another without the consent of the proprietor or of his

assigns. The right of hunting is thus accessory to property; but it

nutst not be confounded with right over the game. The right of the
chase otdy allow^s the proprietor to legally possess himself of wild
animals found on his land, and so forth.

Then Monsieur Demolombe, in commenting on the general provisions
of Book 3 of the Civil Code—this is in his "Traite des Successions",
Volume I, sections 2G and 27—as to the different methods in which a
man acquires property, puts the question, does the hunter who kills a
head of game become the owner of it? This is our subject. The
answer is simply, the property in the animal killed in hunting belongs
to the hunter in virtue of the right of possession. This is one of the
divergences from English Law, because this is not restricted to hunt-
ing upon his own land. It agrees there with the Eoman Law.

This rule is perfectly clear when the animal has been killed by the hunter on his
own land, or on the land of another with the permission of the proiirietor. But
ought this rule to be a])plied in tlie case where the hunter has killed or taken the
game on the land of another without the permission of the proprietor, or in sjiite of
his prohibition? This is a A'ery old question, and Cujas has niaintained the negative.
But the contrary solution has always been generally insisted upon; and it is that
which follows from the Roman Laws.

So that he adopts that view.
Then he goes on

:

Pothier in our ancient law likewise maintained it (de la Propri^t(^ n" 24), and it

is without any doubt the best according to our present law. The prohibition by the
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proprietor iigainst any persou hunting on liia land does not really cliangv tlie natnre

of the game which is'none the less always a thing wi/Z/ihs; "prohihitio ista" as Vin-

iiins well says "conditionem aniinalis nintare non potest." The owner of the land
cannot hring an action to recover the game since he has never been the owner of it;

all he can do is to sue for damages.

That is for tlie trespass. Then the Law of the 3rd of May, 1844,

which I have already referred to, eontaiiis nothing contrary to this

principle; but it does appear to provide that in the case of hunting
during the prohibited time this hiAv deprives the hunter of the game
which he has killed or taken; and, further, in reference to killing out

of season, it is not in order to restore it to the proprietor of the land

on which it has been killed by a third person, for, as we have seen, the
law gives it on the contrary to charitable societies.

Senator Morgan.—Confiscates it.

Sir Charles Eussell.—Yes, if it can be called confiscation.

Senator Morgan.—That is because it is killed in violation of law.

Sir Charles Russell.—Then the next passage vrhieh is instructive

is from the book by M. Villequez, doyen de la Faculte de Droit de
Dijon, '' Droit du chasseur."

1034 Game at large which is not confined in an inclosed area from which it can-
not escajie, belongs to no one, no more to the proprietor of the laud on which it

is harbouring, lying or perching or through which it is passing than to any one else.

It becomes the pi-operty of the first who takes possession of it eveu on ground where
he has not the right of chase or pursuit. This is a constant principle applied with-
out dispute from the time of the Romans to our oAvn days. It results from the very
nature of the things. Natural law and reason alone would teach it, were it not every-
where written and acknowledged. A right in fact is not intelligible except so far

as it is possible to exercise it. The exercise of the right of property consists in the
use of the thing which is subject to it. The proprietor of a field uses it when he-

cultivates it, when he reaps it, or even Avhen he walks over it. To use a hare which
is lying there he must begin by taking it, or at least by having it in his possession
in such a manner as to be its master and to prevent it from escaping. Up till that
time it belongs to no one, is its own master, and often will only lose its liberty with
its life, to the profit of whoever kills it for the purpose of appropriating it by taking
possession.

The next clause is from Pothier Be la FroprieU, No. 57, and from
the same author Demolombe, vol. xiii, No. 26.

The property w'hich is established in wild animals by possession rests so clearly

on the fact of efl'ective possession that it is lost with that jjossession when the ani-

mals by escaping iiom us have regained their natural liberty, and have thus returned
to the "negative domain" of the humau race; thns ditfering from inanimate things
and domestic animals in which we retain the property eveu wheu they are lost.

Then, upon the subject of fishing, fish of the sea and in running
waters are also, as we have said, like wild animals, res millius. The
capture of fish is effected by means of a series of operations covered
by the description of fishing. And then from the Ordonnance sur la

marine of 1681, 5th book, title I, article 2, and also from Pothier's De
la Propriete, No. 51, everyone can fish in the sea without permission.
It is, in this sense, that one is accustomed to say sea-fishing is free;

for, in other respects, it is subject to by-laws and police rules, which in

the general interest, in order to prevent the destruction of the spawn
and to encourage the reproduction of different kinds of fish, determine
the seasons and hours during which fishing is forbidden, the method,
the machines and instruments prohibited, and the size of the nets
which may be used. These rules are not binding in the open sea except
on the nationals whom alone the national law can follow outside their

territory (Civil Code, article 3). They have no legal effect as regards
foreigners, exceijt in the limits of the territorial sea.
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Then I could refer if need be, and I must refer to it in another con-

nection, thouj^h 1 may mention it here as it is under my eye at this

moment, to cases which are constantly occurring, where the interests of
countries separated by water or contiguous by laud are concerned:
thus boundary questions have arisen between France and England as
to fisheries, where France has seen the utility of admitting certain
limitations and certain rights claimed by Great Britain, and Great Brit-

ain, on the other hand, has seen the equity and utility of conceding to

France, and Belgium and other Powers, the same limitations,—

I

1035 must say something on this at some later period, probably at
greater length; but all this goes to show that these Conventions

or Agreements for mutual accommodation are effecting that which
international law cannot effect, because it does not provide for it.

They are outside the domain of that law; they are dealt with upon
principles of mutual give and take and mutual convenience; and even
in these cases, I need not say, the Conventions so made and the legis-

lation of the respective countries intending to give effect to these Con-
ventions only bind the respective nationals, and bind no outside Powers
and the nationals of no outside Power whatever, and, therefore, it does
not fall within the scope of international law.
Now I will only make one further reference, and that is to say that

the law as to bees is the same as that which I have been already deal-

ing with and there is a case decided by the Cour d'Appel de Toulouse
as late as May 1876, where the principles are laid down by that Court
in strict conformity with the authorities which I have already been
citing:

Wlieu bees are in a wild state, they are res nullius and become the property of
the lirst taker. If they have taken up their abode in the hives they are susceptible
of private property. The recent law of the 4th April 1889 of tlie Rural Code in
Article 7 indicates in what manner the property in bees ceases when the bees located
on any land abandon it.

These are the words of the law of 1889

:

The proprietor of a swarm has the right to retake it, and repossess himself of it

as long as he has not given up its pursuit; otherwise the swarm belongs to the
proi^rietor of the ground upon which it has settled.

He has the right to take it.

Senator Morgan.—Is that a Statute?
Sir Charles Kussell.—Yes, the Eural Code of 1889.
Lord Hannen.—There have been some decisions on that.
Sir Charles Eussell.—This decision could not have been on that;

but it was on a similar law. This is in 1889, and it conforms to the
previous decision of the Cour d'Ai)pel de Toulouse, delivered in 1876.
Lord Hannen.—There is a case somewhere with reference to silk-

worms. Have you got that?
Sir Charles Eussell.—'No, I have not got that case. The reasons

given in the Cour d'Appel de Toulouse I might read.

Considering that according to the tests furnished both by principles and by juris-
prudence, domestic animals are those which associate with man, live about him in
his house, are nourished and bred by his care; that the bees still retain, after being
taken possession of by man, their wild nature which the Roman law recognized;
that they do not live near man and under his roof, and they are separated from his
habitation by reason of the inconvenience and danger which their proximity
involves; that the bees familiarize themselves so little with man that one is obliged
to take precautions in approaching their hives and removing their honey, which the
labour of these insects has stored in cells;
Considering further that if in a certain measure the surveillance and care of the

proprietor is employed in the preservation and nourishment of the bees, that they
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rely for tlieir siibsistonce in taking from shrubs and llowers near the hives, and in

carrying tliitlier the substances that they have ^atin red.

1036 Considering- also that these essential difficulties make it impossible to class

bees in the category of domestic animals.

That is the sliort decision.

Senator Morgan.—Was tbat before the statute to whicb you
referred ?

Sir Charles Russell.—Yes I Lave said so. Tlie decision was in

1876 and the Statute was passed in 1S89.

Lord Hannen.—It was a codification of tlie principles embodied iu

that decision.

Sir Charles Eussell.—Yes.
There is another decision also referred to of the Cour de Limoges to

the same effect.

Mr. Phelps.—These have not been quoted in your previous argu-
ment, and we have had no access to them or opportunity to see them.

Sir Charles Eussell.—I do not wish to say anything that would
be at all irritating, but it is to be borne iu mind that my learned friend

Mr. Carter very early before commencing his argument deplored the
loss of certain French authorities which he hoped to be able to recover
or replace, and therefore my learned friend's mind, which was no doubt
laboriously engaged in this matter, was addressed to the subject of

French authorities, and indeed it was that which suggested to us that
we should explore the same region with the result that I have put before
the Court.
The President.—It is an argument of analogy.
Sir Charles Eussell.—Yes: I claim to have shown that the laws

of France, the United States, and Great Britain, all concur; and so far

as I krow, but it is not safe to generalize, the municipal law of no
country can be invoked in favour of the claim to property in the seals;

and thus rauni(i])al law cannot be invoked in favour of this claim of
the United States to property. Now I have dealt with the general
propositions.

The President.—May I remind you with regard to what you said
as to the Eussian law, that the Eussian law did not admit of res nullius.

Sir Charles Eussell.—1 did say so.

The President.—Yes.
Sir Charles Eussell.—I do not think that contravenes the propo-

sition I am now upon.
The President.—I merely remind you of what you have stated

—

the seal iu Eussia would not be res nullius.

Sir Charles Eussell.—The law would not give it to the proprietor
of the laud on which it was found. If it did not belong to the pro-
prietor, it would belong to the State. L suppose that is the result of
tlie Eussian law.
The President.—What you stated this morning was quite novel to

me, and I cannot form an ox^inion from a law I do not know.
Sir Charles Eussell.—1 have seen it somewhere stated. I know

that Eussian law does form an exception to the general law of
1037 other countries iu that regard, that nothing is said to be accord-

ing to the Eussian law without an owner, and if there is no
private owner the State claims to be the owner. I thought it right to
say that, because I had seen it, but the authority for it I do not recall.

The President.—It may be said that is one of the objects that are
capable of appropriation.

Sir Charles Eitssell.—Yes, matters which are capable of being
the subjects of property; and, as regards animals /era^ natiirce, there is
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merely that right to take them and so acquire the property, and nothing-

more,—it may be so.

The President.—The fact is, we do not, either of us, know the law.

Sir Charles Eussell.—i^o ; 1 do not trust myself to speak posi-

tively about it.

I am not at all sure, Sir, that it would not be a more correct thing to

eay of wild animals that the.y are res communes rather than res nullins.

That may possibly be. I merely suggest it because anybody may take

them. I should not like to pledge myself to any view about it.

Senator Morgan.—They are >t«, at any rate.

Sir Charles Eussell.—They are res, certainly.

THE APPEAL TO INTERNATIONAL LAW.

But now, Mr, President, I have yet to deal with another view of this

question, what law is to govern this Tribunal in determining- tbis ques-

tion. I submit that I have demonstrated that municipal law does not

support this claim, but negatives it. I have further submitted that

title in things nuist take its root in municipal law, and I have sought
to illustrate that by pointing out to you what the case must be if,

instead of the Pribilof Islands being the national property of the United
States, they were, as they well might be, the private property of an
ordinary individual. I gave as an illustration yesterday the Scilly

Islands on the southwest coast of England, and many other islands

along the coast. Suppose that, in such a case, the private owner of those

islands asserts that his right of property in the seals is attacked by
pelagic sealing in the adjoining ocean.

What must be his initial step? He is complaining of an invasion of

his right of property in the fur-seals, by a neighbour, by a pelagic sealer

from the adjoining coast. He sues him in trespass; he sues him iu

trover; he sues him in any form of action he chooses. The first step he
must take, the first position he must lay down clearly and distinctly, is

that according to the law of the place he has a title to the thing which
he claims, and his right to which he says has been invaded. Can there

be any difference—is there any ground conceivable for treating the

question in a different way, because the United States happen to be the

owners of the sovereignty over the Islands and have given to

1038 their lessees the right to take these seals on the Islands? Is the

question any different because the claimant here is the United
States, from what it Avould be if the lessees were the claimants: or if a
private person, being the owner of the Islands, was the claimant? I

say it is impossible that property should exist in one case, and not

exist in the other, or that projierty should be non-existent in one case

if it is not also non-existent in the other.

But then my learned friend says iu effect:—Failing municipal law,

deriving no authority from municipal law for my position, yet there is

another law which gives me property, which gives me the right I claim,

and which is the law in this matter to determine the right of these

parties, and that is international law.

Let us see if my friend is well founded there. What must he do;

must he not in order to derive support from international law estab-

lish—for the onus is upon him—that international law has laid down a
rule or a principle treating fur-seals in a way different from the mode
in which nmnicipal law regards them, as animals/erct' naturcef or in

other words, must he not support the proposition that, while by inter-

national law, all nations on the high sea are equal and have a right to
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take from the sea what tliey can j?et from the sea, tliat iiiteniatioiial

Liw has engrafted upon that general principle an exception wliicb

excludes fur-seals or any similar creature from that generally admitted
right?

Surely I am right in affirming that one or both of those propositions
must be established by my learned friend. Has he made an attempt
to support either of them by reference to international law? I submit
he has not; and here again I must recur to what 1 think must be from
time to time, if I may say it with respect, borne i.i mind by tlie Tribunal
as to what international law really is. I have already endeavoured to
explain that nothing can be considered international law as to which
it cannot affirmatively be shown that the consent of civilized nations
has been given ; and that nothing short of an affirmative answer to the
question pJacnitne gcntibits, applied to any projiosition, will satisfy the
test of what international law is. My learned friend says international
law, moral law, natural law, are all ])ractically interchangeable words,
meaning the same thing. I would like to examine this briefly for a
moment or two.

It is quite true that there are some writers of distinction who refer

to natural law as the basis and .source of international law, and whose
language would seem to show that they regarded natural law as the
same thing. Pufl'endorf is the most prominent amongst these; but
such writers as Bynkershoek and VYolfe have an entirely different view.
Heff'ter, with whom I have no doubt the President is entirely familiar,

speaks of international law as founded on necessity developed by morals.
Calvo recognizes the idea of general justice as modifying for the com-

mon good the relations of States; but he himself prefers to rest inter-

national law upon the principles defined by various Treaties, and rules,

natural and logical, to be deduced from many ingredients in

1039 many cases, carried into practice and generally recognized; he
finally sums it up in the i)hrase "la jurisprudence consacr^ par

la coutume."
There are two very acute criticisms upon this subject to which I should

like to draw the attention of the Tribunal. One is the criticism of Ben-
tham, cited, and cited with approval, by Ortolan in his " La Diplomatie
de la Mer". I am citing from the second edition of 1853. He cites a
passage from Bentham of a very incisive character, as nearly all of Ben-
tham's were, in which he is speaking of natural law, and natural right

as springing from natural law. He says:

Natural right is often employed in a sense opposed to law, as when it is said, for

example, that law cannot be opposed to natural right, the word "right " is employed
in a sense superior to law: a right is recognized which attacks law, npsets, and
annuls it. In this sense which is antagonistic to law, the word " droit " is the great-

est enemy of reason, and the most teriible destroyer of governments. We cannot
reason with fanatics armed with a natural right, which each one understands as he
pleases, applies it as it suits him, of which he will yield nothing, withdraw nothing,
Avhich is inflexible at the same time that it is unintelligible, which is consecrated in

his eyes like a dogma, and which he cannot discard without a cry. Instead of exam-
ining laws by their results, instead of judging them to be good or bad, they consider
them with regard to their relation to this so called natural right. That is to say they
substitute for the reason of experience all the chimeras of their own imagination.

Another critic, a very able and acute one, Austin, speaks to the same
effect. I am now reading from a book which has certainly had enormous
influence on the mind of England, and the value of which I think has
been almost universally recognized. I mean his "Province of Jurisdic-

tion Determined "
: at volume I page 222, he says

:

Grotius, Pufiendorf and other writers on the so-called law of nations have fallen

into a similar confusion of ideas.
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Wliat that coiifasiou is you will find from the context.

TLey have confounded positive international morality, or the rules which actually
obtain amongst civilized nations in their mutual intercourse, with their own vague
conceptions of international morality as it ought to be, with that indeterminate some-
thing which they conceived it wonld be if it conformed to that indeterminate
something wiiicli (hoy called tlie law of nature. Prof. Von Martens of Gottingen who
died only a few years ago is actually the first of the writers on the law of nations
who has seized this distinction with a firm grasp, the first who has distinguished the
rules which ought to be leceived in the intercourse of nations or which would be
received if they conformed to an assumed standard of whatever kind, from those
which are so received, endeavoured to collect from thejiracticeof civilized communi-
ties what are the rules actually recognized and acted upon by them, and gave to these
rules the name of positive international law.

Now.lastly, an American author, Mr. Woolsey. This is in the orifyinal

text. This is in fact the first edition. It is the introductory chapter,
page 13 of the first edition. He says.

Thus Puffendorf commits the faults of fixiling to distinguish sufficiently between
natural jiistice and the law of nations, of spinning the web of a system out of his
own brain, as if ho were the legislator of the world, and of neglecting to inform
us what the world actually holds the law to be, by which nations regulate their
course.

1010 But now, apart from these weighty authorities, am I not justified
in saying: as to the natural lawwliat I have already intimated in

the previous part of my argument as to the moral law, that it is only so
much of the rules of morals or tlie rules of the law of nature, as have
received the rmprimatitr of nations—evidenced by the assent of nations
expressed or im])lied—only so much as has been taken up by that
consent into the body of international law is in truth international law.

I took occasion this morning to put to my learned friends the question
argumentatively, and I now repeat it; can they refer to any controversy
between nations which has ever been settled by a reference either to
iiatural law direct, or to a supposed law of morals? I think they will
find it diflicult to find any sucli case.

But now I have to meet this suggestion of my learned friend, namely,
that although he uuiy be wrong in saying that natural and moral law
are the same as international law, yet that although they may not j?er se

be interimtional law unless and until consent of civilized nations has
been given, yet—and I think he put this afOrmatively in his argument

—

yet that you are to presume that nations have assented as part of inter-
national law to all principles of morals, and all principles to be drawn
from the law of nature, until you can show that they have dissented.

I first ask the question : Is there any authority for this statement that
any such thing is to be presumed? I have already pointed out that, so
far as the law of nature is concerned, it could give us no help whatever
upon the question of property: for that the true view of all law, properly
so called, municipal as well as interimtional, is that it has substituted
rules of right and equity for claims of property which originally, accord-
ing to natural law, rested for their ultimate sanction upon force and upon
force alone.

But, let me ask again, where arewe to find these laws of nature? What
nations have agreed upon them ? Where are they codified ? Where are
they to be found? "What is the book, edition and page" to which
reference has been made ? No satisfactorj^ answers can be given to these
questions.
Again, what are the rules and laws of morality? Upon what points

where they touch modern society, regarded either municipally or inter-

nationally, do societies of men, or do nations, agree as to them? Is it
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not true to say that opinion, which is matured upon a particular point

touching morals in one nation, is in a state of tiux and uncertainty in

an(,ther nation, even upon points where there is a general consensus in

reprobating a particular course of conduct'? I gave an illustration the

other day—and what other illustration can be stronger—the slave trade;

yet it cannot be affirmed that the slave trade is yet relegated by inter-

national law to the same category as piracy, or carries with it the same
sanction. Or, again, take the illustration which the argument of my
learned friends here supplies. According to their contention, it ivS—and

the United States have made it, as far as municipal law can make
1041 it,—a crime against the law of nature or of morality, or of both,

to kill a female seal. Is that a rule of morality which prevails the

world over? Have nations agreed in regarding this as a crime? Has
international law or a congress of international statesmen ever suggested

that to kill a female of any species of animals, wild or domestic, aye, or

even a gravid female—very reprehensible and regrettable, it may be

—

was to be regarded as an international crime?
I have said before that there are certain great principles of morals

which have been used to test the relative value of conflicting usages or

tendencies of opinion or doctrine, to give formal exi)ression to growing
custom, to support fresh theories placed before the world for considera-

tion and accei)tance; but no attempt can be made to directly impose
such principles upon States as a direct obligation until the consensus

of nations has first assimilated them as part of the international law.

If I am right in this—and I submit that I am—the conclusion is that

it is not a question of presuming assent to ideas of international law,

or morality, or anything else, as to which civilized nations, just as

civilized men, take different, diverging views; but that to constitute

international law, assent has to be aftirnuitively shown.
Finallj^, in this connection, I have to submit that modern interna-

tional law has long passed the stage at which an appeal to any vague
general principles can aftord any safe, certain resting place or guide

at all. It is now, and it has long been, a body of derivative prin-

ciples and concrete rules, formed by the action and re-action of each
other, of custom, moral feeling, considerations of convenience. It is

only capable of modification and extension either by the slow growth
of fresh customs, under the influence of these other factors, morals and
convenience, or by general express agreement amongst nations,—mat-
ters involving new principles or new rules, or fresh, unrecognized prac-

tices. No speedy way exists of changing the concrete rules of existing

law otherwise than by the general agreement of civilized States; and
to nothing else than these concrete rules is obedience due.

I concede that these concrete rules do not cover all cases. Probably
the law never will be found to cover all possible cases; but the law is

supplemented by treaty, by agreement between particular States; ahd
you are in this instance, in discharge of the imiwrtant functions which
you have assumed, standing in the place of these parties, in connection
with the branch of the question which I have not yet approached.
But now you are to declare as regards the branch with which I am deal-

ing, what are the rights, legal rights, according to existing law, of the

parties, not looking beyond that law, until you come to the second
branch of the question ; then indeed you are to say tor the parties what
they would have said for themselves had they entered into an agreement
to settle the difterences existing between them.

Senator Mohgan.— Is it to be determined according to existing inter-

national law, or existing municix)al law, or both?
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1042 Sir Charles Kussell.—I have already said that in my judg-

ment international law, as regards property and thiugs, has
nothing to do with the questions in this case.

Lord Hannen.—That is to say, iuternational law does not speak on
the subject

?

Sir Charles Russell.—It does not speak on the subject.

Senator Morgan.—The Treaty does not refer to the subject as either

municipal or international, or to any particular law, municipal or inter-

national.

Sir Charles Russell.—Quite true, sir. It speaks, however, of

rights which are to be ascertained by reference to law, as legal rights.

I have dealt with the question of municipal law. I have attempted to

show that there is no such right according to municipal law. I have
also attempted to show— I hope you will think I have succeeded in

showing—that there is no such right according to international law; but
I have not exhausted that subject.

Senator Morgan.—I have not yet heard any reference by anybody
to writings in which we are to liud either the general principles or the
concrete rules by which we are to be guided in the determination of

what is the international law, or how much of it ajjplies to this case.

Sir Charles Russell.—You will have the opportunity. Sir, before

this case is over, of being, referred to them.
Senator Morgan.— I hope so.

Lord Hannen.—Will you allow me to put a question to you?
Sir Charles Russell.—If you please, my Lord.
Lord Hannen.—You have argued that the municipal law of the

United States has not made this property in the United States. Sup-
pose there had been a law of the United States enacting that the seals

on the Pribilof Islands should be the property of the State, would that
have made any difference in the argument?

Sir Charles Russell.—None at all, outside the territorial limits.

Of course, as regards their own nationals, it would.
Senator Morgan.—Outside the territorial limits?

Sir Charles Russell.—Certainly.

The Tribunal then adjourned until Thursday, May 25, 1893, at 11.30
o'clock A. M.
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Sir Chahles Eussell.—Mr. President, I am now able to fortify by-

authority the correctness of the answer which I gave yesterday to the

question you were good enough to address to me upon the question of

how far the right of the King as to property in swans or in royal tish

extended, aud whether it extended, or was asserted to exist, beyond
the territorial limits. The authority that I refer to is recognized as the

principal authority upon the subject,—Chitty on the "Prerogatives of

the Crown "—and I am reading from the edition published in 1820, page
144. It deals both with the" question of royal fish and royal birds,

swans. This is the passage:

The King has 110 general property in fish. It would be superfluous to specify aud
particularly designate Avhales and sturgeons alone, as being royal lish, if all fish were
the King's property. Exceptio jjroiat rennJavi. With respect however to whales and
sturgeons, it was always a doctrine of the common law that they belong to the King.

And by the statute de Prerogativd Regis, it is declared that the King shall have whales
and sturgeons taken in the sea or elsewhere, within the realm, except in certain

places privileged by the King. But to give the Crown a right to such fish they must
be taken within the seas parcel of the dominions and Crown of England, or in creeks

or arms thereof; for if taken in the wide seas or out of the ijrecinct of the seas sub-

ject to the Crown of England, they belong to the taker. A subject may possess this

royal perquisite; first, by grant; secondly^ by prescription within the shore, between
the high water and low water mark, or in a certain districtus maris, or in a port,

creek, or arm of the sea; aud this may be had in gross or as appurtenant to au
honour, manor or hundred.
Under this head may also be mentioned the right of the King to sicaiis, being

inhaiiitants of rivers. 'By the statute 22 Edward IV, chapter 6, "no person other

than the son of the King shall have any mark or game of swans, except he have
lauds of freehold to the "yearly value of'five marks; aud if any person not having
lauds to the said yearly value shall have any such mark or game, it shall be lawful

to any of the King's subjects having lands to the said value, t» seize the swans as

forfeits, whereof the King shall have one half and he that shall seize the other".

A subject may, however, be entitled to swans; first, when they are tame; in which
case ho has exactly the same property in them as he has in any other tame animal;

secondly, by a grant of swan mark from the King; in which case all the swans
marked'with such mark shall be the subject's, wheresoever they fly; and, thirdly,

a subject may claim a property in swans raiione privilegii, as if the King grant to a

subject the game of wild swan in a river.

That I think answers the question you were good enough to address

to me. Blackstone in his Commentaries, (Stephen's Edition, page 2),

states the law to the same effect. I need not trouble the Tribunal by
reading it. Indeed one sees at once that in the nature of things it must
be so, because once outside the territorial jurisdiction of the State those

who owe no allegiance to that State owe no respect to any rights,

1044 regalia or otherwise, which depend upon its laws. Of course

the State might make any law to affect its own subjects, but as

regards foreigners outside the realm it has no such right.

Lord Hannen.—If a royal swan at large in the country where the

King had the right to swans Escaped to anotlier country where the other

King had the same right to swans at large, which King would the

swan belong to?

270
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Sir Charles Eussell.—Quite so, my Lord. For myself I should

be prepared to back tbe right of the King in whose territory it was
found.
The President.—Well Sir Charles I thank you very much for the

explanation. It has been very useful to me at any rate. I believe the

law is the same law that formerly prevailed in France under the feudal

system, by which the right of chase and hunting was derived from the
regalian right; and I believe the regalian right was exactly the same
as that defined in the law of England which you have just read.

Sir Charles liussELL.—This subject was mentioned yesterday at an
advanced stage of our proceedings, and it may not be without interest

to say that the discussion reached Ottawa, the seat of Government in

Canada, in time to be digested there; and this morning Mr. Tui^per
received a telegram which I might be permitted to read, as a matter of

some interest. An erudite gentleman, Mr. Grif&n, telepraphs this:

Edward I of England, on knighting the Prince of "Wales, swore to God on the
swan that he wonld conquer Scotland. The swan was the heraldic sign for God, the
Virgin, and Ladylove for all Knights. See Walter Scott's history of Scotland Vol-
ume 8, and also 15rewer's Historical Handbook, page 861.

Now, Mr. President, I come to the last ground on which the preten-

sions of the United States are based in argument, namely the ground
that pelagic sealing interferes with a legal right in the industry, as it

has been called, said to be carried on on the Pribilof Islands; but
before I call attention to the way in which this proposition is put by my
learned and ingenious friend, Mr. Phelps, who has specially taken this

proposition under his protection, I should like to remind the Tribunal
of the hypothesis on which this question is to be considered. We are

away from the question of property in the individual seals: we are

away from the question of property in the seal herd. We are away also

from the question of any exclusive right in the United States or the
lessees of the islands, to kill the seals, or to take the seals, or to pre-

vent others from taking the seals in the high sea, or in a given area of

the sea.

Therefore the proposition is that, although there is no such exclusive

right, and no such property either in the individual seal or in the seals

collectively, yet there is a right to complain, as of a legal wrong, of the
fact that seals are killed in the high sea, whereby they are probably
prevented from reaching the island. That is the proposition. Now I

have to remind the Tribunal that what has to be established in

1045 this connection is that sealing on the high sea is an invasion of

some legal right connected with the industry on the Islands. I

use the phrase "industry" for brevity. I shall describe presently

what it is, and consider whether it deserves that appellation.

Now that is the broad proposition, which, stated in untechnical lan-

guage, may be put thus: that if a nation has an industry on its shores

which depends upon the resort to those shores of certain wild animals
to take which such nation has no exclusive right, and in which it has no
property, if it can nevertheless prevent the killing of such animals on
the high seas by another nation, if such killing prevents the animals
reaching the island and so interfering with the industry.

I shall have to point out the far-reaching consequences of such a
proposition as that: consequences which I think if applied to the inter-

ests and actions of the United States authorities themselves npon the

eastern shores of America, will be found to be exceedingly awkward
for them. But I postpone for the moment the illustrations upon that

subject which I intend to submit.
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I will ask the Tribunal to turn to the ar.nnmeiit of my learned friend

Mr. Phelps as it is set out in the printed book. I do not refer to it for

Examinaton of
^'^^ purpose of goiu-j;' tlirougli it page by page. I have

Mr^^Fhl^ps'^aTgu- Stated the main proposition which is laid down in it, Imt
iu«"t- there are certain statements incidentally made in the

course of that argument which I cannot pass without some notice. The
first of these is on page 132. It is the sentence which runs thus:

The complete right of property in the Government while the animals are upon the

shore or are within the cannon shot range which marks the line of territorial waters

cannot be denied.

This the Tribunal will see is not relevant to the point as to the indus-

try apart from property; but I cannot pass it by without pointing out,

as I have already done in relation to Mr. Coudert's argument, and as I

have already done in relation to Mr. Carter's argument (though it did

not appear there so prominently as in Mr. Coudert's), that there is here,

as it seems to me, a distinct misstatement of the law.

There is no complete property while the animals are upon the shore,

or within cannon-shot at all! The oidy right that exists is the right

upon which I have already, I am afraid with ))ainful reiteration, again

and again insisted—the simple right, ratione soli : the right to capture,

the right to kill, the right thereby to take ]iossession; but there is no
complete right of property ; and therefore there is this fundamental

error, as I conceive, at the basis of the whole of that argument as to

property. To that point, however, I am not again going to refer.

On page 134 again, at the bottom of the page, is another misstate-

ment, as I conceive it to be, which I wish to correct.

The whole herd owes its existence, not merely to the care and protection, but to the

forbearance of the United States Government within its exclusive jurisdiction.

1046 Now I wish simply to say that we know that that fact is not

correct. If the United States had nobody there the seals would
be there; if the islands were no man's land, the seals would be there

—

they would be there all the more because of the absence of man or

human interference; and the very regulations which Mr. Coudert
described, by which dogs were forbidden, lest their barking should dis-

turb the seals or frighten them, or keep them away—the very remote-

ness of human dwelling from the places of the seals—the fact that even
smoking is forbidden lest it should frighten away the seals, their sense

of smell being so acute—all these things go to show that it is an entire

mistake on the part of the Uuited States to suggest that the herd oices

its existence to them. The herd would be there all the more if they were
not there; and if they even attempted artificially to do something to

induce them to go there it would have a repelling effect, and not an
inducing effect; and all they do is the one thing which I have again

and again referred to, namely, that for their own uses, and for their

own purposes, they prevent trespassers raiding on the island.

I pass on to the next page, the top of page 135. I do not dwell upon
it, but there is this statement of Mr. Phelps:

While the seals are upon United States territory during the season of reproduc-
tion and nurture, that Government might easily destroy the herd by killing them
all, at a considerable immediate profit. From such a slaughter it is not bound to

refrain.

It conflicts with the contention of my friend Mr, Carter, and I leave

them to settle their differences upon this j^oint between themselves,

venturing at the same time to express my preference for the law as laid

down by Mr. Phelps. I think he is perfectly right in saying that the



OltAL ARGUMENT OF SIR CHARLES RUSSELL, Q. C. M. P. 273

United States may legally, if tliey can and choose, kill all the seals that
come to the land ; that tbeie is no law which prevents such a slaughter;

that they are not in any way bound to refrain.

Now on page 136 we come to the enunciation of a precise and definite

proposition. The second sentence from the top proceeds thus:

The case of the Unitocl States has thus far proceeded upon the ground of a national
property iu the seal lierd itself. Let it now be assumed for the ])ur})08es of the argu-
ment, that no such right of proi)erty is to be admitted, and that tlie seals are to be
regarded, outside of territorial waters, as /era; naturw in the full sense of that term.

Let them be likened,

—

My friend is logical, and does not shrink from this inevitable result;

Let them be likened, if that be possible, to the fish Avhose birthplace and home are

in the ojien sea, and which only approach tlie shores for the purpose of food at certain

seasons, in such numbers as to render the fishing there productive.

That is my friend's proposition; and then he proceeds to argue that,

under such circumstances, there is an industry, the legal right to which
is invaded (because of course, that is what he must affirm), by seal-

ing on the high seas. To that proposition, of course, I must come
back.

1047 Now, on page 138, in the third sentence from the top, the char-

acter of pelagic sealing is referred to. I have already dealt with

it, and do not recur to it; but, in the last sentence, he refers to the

existence, in civilized countries, of laws (during the breeding season),

protective of wild animals; in other words, he refers to the game laws.

Now, I must point out—I think I have already done so more than
once, and, tlierefore, I will not dwell upon it,—I must point out that

there could be nothing more significant to show that there is no prop-

erty in game than the very existence of those game laws. The law
steps iu, and, in the interests of all who have a right to attempt to cap-

ture game, says that, during certain seasons, no attempt at capture shall

be made. It in no sense affects property,—does not pretend to affect

property. It simply says tliat that general right of taking animals

fercc natura',—which is the equal right of all mankind, of all the sub-

jects of the realm, Avith the difference, only, that there is greater oppor-

tunity for exercising the right where a man is the owner of land,—shall

not be exercised during certain seasons of the year, shortly called

"close time".
Now, at the bottom of page 139, my friend states what he calls the

" inevitable conclusion " from the facts that he has mentioned.

The Inevitable conclusion from these facts is, that there is an absolute necessity

for the repression of killing seals in the water in the seas near the Pribilof Islands,

if the herd is to be preserved from extinction. No middle course is practicable

consistently with its preservation.

I do not discuss that point in this connection. My friends have
thought it right to mix up the two things,—claims of property right

and llegulations. I do not. That is an assertion which my friend will

be entitled to urge with such force as belongs to it when the question

of Regulations is being discussed by him. It is not relevant to the

question of property.
Then, on page IIU, in the last sentence, there is a statement in these

words.

Such was the view of the United States Supreme Court in the Sayward Case, in

respect to the operation of the Acts of Congress before referred to, for the protection

of the seal in Behriug Sea. In that case a Canadian vessel had been captured on
the higli sea by a United States cruiser, and condemned by decree of the United
States District conit, for viohitiou of the regulations prescrilied in those acts; and

B S, PT XIII 18
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it was claimed hy tbe owners that the capture was nnjnstifiahle, as being an attempt
to give ett'ect to a miiiii('ii)al statute outside the uiuuicii)al juribdictiou. Tlic case
Avas dismissed because it was not properly before the court. ])Ut iu the opiuiou it

is intimated that it it had beeu necessary to decide the questi<m the cajjture would
have beeu regarded as au executive act in defense of national interests, .and not as
the enforcement of a statute beyond the limits of its eli'ect.

I have already read the judgment to tbe Court.
Mr. Phelps,—Perhaps I might say that the number of the Volume

in which the case is to be found is misquoted by a printer's error. Per-
haps, Sir Charles, you have noticed that.

1048 Sir Charles Eussell.—1 have, thank you,—143 is the right
Volume.

Mr. Phelps.—Yes.
Sir Charles Eussell.—I have read that case, and I beg to say

that this statement, as I read that case, is quite incorrect—in fact, one
of the Judges is here, and he will no doubt tell the Court; but we have
the authentic record. It would indeed be a very extraordinary thing if

the Court had attempted to say any such thing. It would indeed be
an extraordinary thing for the Judges of the Supreme Court, or indeed
of any Court, under tbe circumstances in which the matter was pre-

sented to them, to have attem])ted to express an opinion upon so
weighty a subject which was not before them, because, when I was dis-

cussing the action of the United States Government in relation to the
seizures, I pointed to the judgment of the Court condemning the ship
and imprisoning the men : and I pointed to the argument of the Solicitor

General to the United States, Mr. Taft, in the Supreme Court of Wash-
ington : and I showed how the case was put on one ground and one
ground only; namely that of exclusive jurisdiction based upon the
territorial effect given to the municipal Statute. There was no sug-
gestion in the libel in the case, or in any i)art of the record before the
Court, of the justification now suggested for the seizures as an execu-
tive act of self-preservation or self-defence; and therefore it would have
been indeed an amazing thing if Judges of the eminence and position

of those learned Judges had stepped asi<le from the case presented to

them to express or intimate in the faintest degree an opinion on a point
which was not before them, or argued before them, or even suggested
before them.
The President.—Perhaps you might read us the passage from that

opinion.
Sir Charles Russell.—If my learned friends will kindly give it

to me, I will read it at once.
Mr. Phelps.—We have not got it here this morning.
We will bring tlie volume of the Supreme Court, N" 143.

Sir Charles Kussell.—I read the case with some care, and I found
no such thing iii the judgment. It is conceivable that I may have over-
looked some passage in it, but my friend Sir Richard Webster has read
it as well as myself, and we think there is no warrant for that statement
at all.

Lord Hannen.—If it were, it would be only what we call obiter dicta.

Sir Charles Russell.—There is not even that.

Mr. Phelps.—That is all I claim for it.

Sir Charles Russell.—I should have referred to it if it had
existed, but I do not find even an obiter dictum.
The Presidpint.—If we can have the proper wording of that opinion,

it would be better—at a later stage perhaps.
Sir Charles Russell.—Yes, I sboitld be glad.—But as Lord Han-

nen has been good enough to intimate (and Mr. Justice Harlan I am
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sure will recognize the accuracy of it), as that case was presented

1049 to the Supreme Court, it would not be ad rem for them to express

any opinion of that kind at all. Judges sometimes do, no doubt,

express opinions away from the point before them, and those are called,

and sometimes contemptuously called obiter dicta—they are beside the

question; they are quite away from the i)oint; they are not necessary

for the decision of the case. They, therefore, have more or less

authority, according to the more or less important character of the

Judge who pronounces them; but they are not cited as authorities,

unless it is a judicial pronouncement on a matter in which it was rele-

vant to the judgment of the Court that the opinion of the Court should

be expressed.
The President.—As we have not the case of the Sayward before

us we do not care if they are ad rem as to the "Sayward" Case; but

they may be of interest to us as being an important opinion—a weighty
opinion.

Sir Charles Eussell.—I do not at all mean to undervalue the

opinion of any Judge of eminence or position—what I meant to say

was, that it is no authority.

The President.—ISo, it is no judicial authority.

Sir Charles Kussell.—I conceive it to be difficult to suppose that

there will be found to be even an obiter dictum, because, as I have said,

of the argument of Mr. Taft, which I read pretty fully to the Court.

Mr. Phelps.—I was wrong in sui)posiug that we had not got the

book here. There is a book here containing the opinion; I was not

aware of it.

Sir Charles Eussell.—Which is the passage?
Mr. Phelps.—The passage is one of some length.

It is here [indicating].

Sir Charles Eussell.—I will read it at once with pleasure.

The President.—Perhaps Mr. Phelps will be kind enough to read

to us the part which he deems important.
Sir Charles Eussell.—What is the book?
Mr. Phelps.—It is a collection of pamphlets, and it contains the

opinion of Chief Justice Fuller.

Sir Charles Eussell.—I want the report.

Mr. Phelps.—This is the whole report, I am quite sure of it. It is

usual to quote from this in Washington, and it is a pamphlet issued by
the office.

Sir Charles Eussell.—Perhaps you will kindly show it to my
friend. Sir Eichard Webster.

[Mr. Phelps handed the book to Sir Eichard Webster.]
Sir Charle-^ Eussell.—The volume of the report is 143.

The President.—Sir Charles, if you think it material it can be got
a little later.

Sir Charles Eussell.—I do not think it the least material.

The President.—Perhaps you might reserve it for the afternoon.

Sir Charles Eussell.—Yes, except that my friend thought
1050 he could put his hand on the passage.—I was willing to read it

at the moment.
The President.—Eather than read it in a hurry we had better wait

until the afternoon.
Mr. Phelps.—If my friend will excuse me, we have marked the pas-

sage, which occupies several pages in the opinion of chief Justice
Fuller, which 1 shall contend more than bear out the statement that I

have made in the argument, that although unnecessary to the decision



276 ORAL ARGUMENT OF SIR CHARLES RUSSELL, Q. C. M. P.

of the case, which went off as I have stated on other grounds, it did
intimate an opinion to the effect stated in my ar.niiuient. 1 have
marked the passage for the nse of my friend. I sui)po.sed it was not
here, bnt 1 found it was.
The PiiiiSiDENT.—Perliaps you will prefer to keep the reading of this

passage for your own argument.
Mr. Phelps.—Yes, unless my friends wish to read it for their own

purposes.
Sir Charles Eussell.—I am perfectly willing to read it.

Mr. Phelps.— [ do not ask them to read it.

Sir Charles Eussell.—I care not; but it is not necessary for me
to stop at this moment.
The President.—If it is not necessary to stop for the moment per-

haps you will leave Mr. Phelps to refer to it, and if he will be kind
enough to refer to it in his argument, we shall be glad.

Lord Hannen.—Have you not read it?

Sir Charles Eussell.—I had thought I read all, my Lord, that had
any bearing on the question—I read from the report that was given to

us—the report of Chief Justice Fuller's judgment.
Mr. Justice Harlan.—I have no doubt the document you have there

is a correct report of the opinion. I thought you had the authority.
Sir Charles Eussell.—That is how^ I read it.

Mr. Justice Harlan.—I have no doubt it is accurate.
Sir Charles Eussell.—I can find nothing to that effect: that is

all I can say.

Sir John Thompson.—It strikes me. Sir Charles, that perhaps the
difference is in the interpretation of the judgment of the Court—not of

the argument of Mr. Phelps as contained in this book. Do you contro-

vert the version given by Mr. Phelps in this argument because you
conceive the solution to be a statement that the seizure of these ves-

sels w^as an executive act done in defence of the property in the fur-

seals, for if that is your interpretation of Mr. Phelps' argument, my
recollection of the "Sayward" case is that the judgment of the Court
did not justify that, but that the judgment of the court did establish

this position, in so far as it could establish anything by a dictum—that
what had been done in relation to the seizures of these vessels was an
executive act.

Sir Charles Eussell.—Clearly so.

Sir John Thompson.- Done in pursuance of an interpretation by
the Executive of its property riglits; and therefore, the judicial branch

of the Government would not interfere with this interpretation.

1051 Sir Charles Eussell.—I am very much obliged to Sir John
Thompson for this interposition, because of course my whole

argument goes to show that the condemnation of these ships was based
on the executive action of the United States invoking their municipal
law, and alleging that the extent of that municipal law, territorially

regarded, embraced the place where the ships were seized: and that
therefore they were subject to munici])al law, which exacted a certain

penalty for being engaged there in sealing. IJut that is not the propo-
sition which my learned friend has stated here—nothing like it.

The President.—Mr. Phelps in his argument does not refer to the
judgment. He refers to the opinion. He says: "In the opinion it is

intimated".
Sir Charles Eussell.—That means the judgment, Sir.

Mr. Justice Harlan.—No.
Sir Charles Eussell.—What does it mean then ?



ORAL ARGUMENT OF SIR CHARLES RUSSELL, Q. C. M. P. 277

Mr. Justice Harlan.—The judgment of the Court is something dif-

ferent from the opinion of the Court.
Lord Hannen.—But when you si)eak of the opinion of the Court

that commonly, Avitli us, means the judgment.
Sir EiCHARD Webster.—The reasoned judgment.
Mr. .Justice Harlan.—It is not always the case in America. An

opinion is often separate from a judgment, but as a general rule you
find, in the opinion, all that is essential to the formal judgment. That
is added as a record of the Court, and you refer to the opinion for the
])urpose of interpreting the mind of the Court on the question
submitted.

Sir Charles Russell.—The matter stands in America, and in

England, upon i)recisely the same ground. A judgment, i)roperIy so

called, is the result of the opinion arrived at by the Court.
Lord Hannen.—And is a formal thing, drawn up by some officer of

the Court.
Sir Charles Russell.—Yes: "Judgment for the Plaintiff"; "Judg-

ment for the Defendant"—that, technically, is the judgment; but the
opinion is the reasoning of the Court upon which the technical judg-
ment is based, and that opinion is called, in England, the judgment of

the Court, and is cited as the judgment of the Court, and I think it is

the same in America.
The President.—Is it considered to have the same authority as the

judgment itself"?—That is, in France, would it not be what we call Les
Considerants f

WJiat you call the "opinion" that precedes the judgment and justi-

fies the judgment, is of no judicial authority; it is merely a moral
authority.

Lord Hannen.—It is, that the Court for the reasons given, has deliv-

ered such a judgment.
Sir Charles Russell.—May I point out the difference Mr. Presi-

dent? The mere judgment, (if it were to be restricted to the technical

verdict for the plaintiff, or judgment for the plaintili', or judgment for

the defendant), would be no authority at all except as between
1052 those two litigants; it is the opinion or the reasons, upon which

that result has been arrived at, which is the authority cited for

the guidance of future Courts of co ordinate jurisdiction; and, if it be
the judgment of a Superior Court, for the control of Courts of inferior

jurisdiction.

]Mr. Justice Harlan.—The opinion is the authority—is a precedent
in future cases, according to the inquiry whether the Court in so talk-

ing kc])t within the case? That is the point.

Sir Charles Russell.— I quite agree.

Lord Hannen.—Whatever leads up to the judgment is properly
referred to as part of the opinion which is binding in the future; that
which does not lead up to it, is not referred to as binding, but is simply,
(to use a i)hrase which has been already used) the obiter dicta.

Mr. Phelps.—If my friend will allow me it may be well that the
Tribunal should understand precisely what I have undertaken to say
in my argument.

Sir Charles Russell.—To what page do you refer?

Mr. Phelps.—^The last words on page 149. Referring to the " Say-
ward" case I say:*

In that case a Canadian vessel had heen captured on the high sea by a United
States cruiser

—
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Sir Charles Bussell.—I read the whole of it.

Mr. Phelps:

by a United States cruiser and condemned by decree of the United States District
Court for violation of the regulations prescribed in those acts; and it was claimed
by the owners that the capture was uujustitiable as being an attempt to give etiect

to a mimiciiial statute outside the municipal jurisdiction. The case was disuiissed

because it was not properly before the Court. But in the opinion it is intimated
that if it had been necessary to decide the question, the capture would have been
regarded as an executive act in delence of national interest and not as the enforce-
ment of a statute beyond the limits of its effect.

Now if iny learned frieud will take the trouble to read the passage in

the opinion which I have just marked and handed to Sir Richard
Webster, he will find that I have correctly stated the intimation of the
Court, as contained in the opinion, on the main question by which it

was able to dispose of the case.

The President,—Do you mean to say that the passage you have
mentioned implies that the act of the Executive would have been
justified?

Mr. Phelps.—No: it implies, in my judgment, that the Court would
have held, that being an executive act it was not subject to judicial

inquiry.

Sir,Charles Eussell.—Oh!
Mr. Phelps.—Not that they would liave undertaken to decide as

between Nations the diplomatic question, but that so far as the judicial

question was concerned the judgment of the Court below would have
been affirmed upon the merits, if the merits had been decided.

The President.—But Mr. Phelps, in your Constitution 1 believe the
acts of the Executive come under the judicial power?

1053 Mr. Phelps.—Not as to foreign Nations. Sometimes, as

between the Executive and the citizens, they are subject to review
by the Courts; but, as between the Government and a foreign Nation, the
judicial power has nothing whatever to do with questions of that sort.

The President.—If the Executive does wrong, other foreign Nations
appeal to the judicial power,—is that Avhat you mean?
Mr. Phelps.—If the Executive does wrong,—it is hardly for me to

argue it at this time,—it is a matter for adjustment between the two
Governments.
The President.—I must say that somewhat alters my own view

about what was the action of your Constitution.

Sir Charles K-ussell.—The President will see that that is a very
diHerent statement from the statement in the Case, because the state-

ment in the Case is that there was an intimation by the Court, if it had
been necessary to decide it, that the capture would have been regarded
as an executive act in defence of national interests. I respectfully say
that no su(;li opinion is intimated.

My learned friend has now read the book which Mr. Phelps was good
enough to hand him, and whiohis exactly, my learned friend says ver-

hatim, the same as the judgment I read to you. I have now got it before

me; and I will read the passage.
Before I read it, may I point out what the statement of my learned

friend now is, as to which I agree? What he says is this, that the

Legislature of the United States having by their Statute assumed terri-

torial jurisdiction over a certain area of the sea, and having by their

executive action put that Statute into operation, the" Judicial Tribunal
would not go behind what the Executive had done and what the Legis-

lature had done, but would recognize the fact that they had claimed
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lie facto territorial dominion and no more. Tliat is clear from the pas-

sage I read.

May I read it again? This is on page IG of what I think is a regu-

lar Keport, and verbatim the same as the passage my learned friend

referred to

:

If we assume that the record shows the locality of the alleged offence and seizure

as stated, it also shows that officers of the United States, acting under the orders of

their Government, seized this vessel engaged in catching seal and took her into the

nearest port; and that the Law Officers of the Government lihelled her and pro-

ceeded against her for the violation of the laws of the United States in the District

Court, resulting in her condemnation. How did it happen that the officers received

such orders? It must be admitted that they were given in the assertion, on the

part of this Government of territorial jurisdiction over Behring Sea to an extent

exceeding 59 miles from the shores of Alaska:

That 59 miles is mentioned, you will understand, because the vessel

was caught at about that distance.

That this territorial jurisdiction, in the enforcement of the laws protecting seal

fisheries, was asserted by actual seizures during the seasons of 1886, 1887 and 1889,

of a number of British vessels; that the Government persistently maintains that

such jurisdiction belongs to it, based not only on the peculiar nature of the seal

fisheries and the property of the Government in them, but also on the position

1054 that this jurisdiction was asserted by Russia for more than 90 years, and by
that Government transferred to the United States, and that negotiations are

pending on the subject.

And then he proceeds, on the lines ray learned friend refers to, to

point out that in the Statute as finally enacted, the words "all the

waters of Behring Sea in Alaska embraced within the boundary lines

mentioned and described in the treaty with IJussia of 1867" were
omitted, and the expression "all the dominion of the United States in

the waters of Behring Sea" was substituted.

Then he proceeds:

If reference could be properly made to such matters (for the act, as finally

approved, must speak for itself) still we do not concur in the view that it follows

that Congress thereby expressly invited the judicial branch of the Government to

determine what are " the limits of Alaska Territory and the waters thereof", and
what is "the dominion of the United States in the waters of Behring Sea", and think,

on the contrary, that there is much force in the position that, whatever the reason

for the conservative course pursued by the Senate, the enactment of this section

with full knowledge of the executive a.ction already had and of the diplomatic

situation, justified the President in the conclusion that it was his duty, under Sec-

tion 3, to adhere to the construction already insisted upon as to the extent of the

dominion of the United States, and to continue to act accordingly. If this be so, the

application calls upon the Court, while negotiations are pending, to decide whether
the Government is riglit or wrong, and to review the action of the political depart-

ment upon the question, contrary to the settled law in that regard.

Therefore my friend's latter statement is quite correct. I quite admit
it, but it is not correct to say, as stated in the printed Argument, that

the Court intimated an opinion that the capture could have been justi-

fied in law as a defence of national interest. That is the main dividing

line between us.

Now, Mr. President, I come back to the question, and I repeat the

hypothesis on which it is to be regarded,—the datum for the argument.
I have to assume, and the proposition that my learned friend advanced
assumes, that there is no property in the seal, and no property in the

seal herd. 1 have also a right to assume that the general right of fish-

ing acknowledged by the Treaty of 1824 between liussia and the United
States, and the same general right of fishing acknowledged by the

Treaty of 1825 between Russia and Great Britain, did not except any
living thing in the sea. I have further to assume that that was but a
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recognition, in tlie case of the AViiters of Behring Sea and the other
waters, involved in the controversy whicli led uj) to those Treaties, of

the general right of all mankind to fish in the sea and to take therefrom
outside territorial waters whatever they are able to capture. These
are the hypotheses, these are the data, in view of which this proposi-

tion must be api)roached; and 1 say it without any affectation, with
the greatest respect for my learned friend Mr. Phelps and for his inge-

nuity, that 1 find it difficult to understand and to appreciate what it is

that I have to meet on this part of the case. The lessees may be
treated, for the purpose of this discussion, as the owners of the islands

and the owners of the industry. What is their position ? What
1055 is their industry*? They wait until the seals come to the islands,

and, when the favourable opportunity offers, they select such as
they desire to kill, and adopt the best means they can for killing them.
They are in this exercising their right as owners of the territory.

Nobody disputes their right. They may extend that right still fur-

ther, assuming them to be the possessors of the island, as I am doing
for simplicity's sake, and if they choose they can supplement their

killing on the island by killing within the three miles of territorial

waters, and by claiming to exclude, and rightfully claiming to exclude,
all others from that area; and, if they choose further, they may go out
on the high seas and compete with others who are sealing upon the
high seas. These are their rights fully and exhaustively stated: their

right to kill the seals upon the land,—an exclusive right; the right to
kill within the territorial waters,—an exclusive right; their right, on
terms of equality with all whose interest or convenience may prompt
them to resort to the high seas, to pursue and kill the seal.

Where is the right that is invaded by that pelagic sealing*? Where
is the legal right invaded? Because, to constitute an invasion of a
right, you must first prove the existence of the legal right. It is not
enough to prove that their industry (if I must use that phrase) may be
less profitable to them because other persons, in the exercise of the
right of sealing on the high seas, may intercept seals that come to
them,—that may be what lawyers call a damnum, but it is not an
injuria; and I have no doubt the legal minds I am addressing under-
stand the distinction between the two.
Let me assume that the island is divided by a boundary line, between

two owners, one half of the island, given to A., the other half given to
B. Would A. have an action against B.—could he complain that B.
had perpetrated a legal injury upon him, if B. not merely killed the
seals that came to his own division of the island, but exercised his
right of sealing on the sea and killed seals there which might have
gone, or some of which might have gone, to the land of A: if B. had in
other words exercised his right to kill on the high sea"? That would
have been a case in which the profits or the volume of A's business
might have been diminished, and he would, therefore, have suffered a
loss, a damnum; but a damnum does not give a legal right of action.

There must also be the injuria,—the invasion of the legal right; There
must be injuria cum danino; the combination of the two.
The President,—Unless done maliciously.
Sir Charles Eussell.—You are good enough, Mr. President, to

anticipate the very next topic,—perhaps not immediately the next, but
a topic to which 1 am going in a moment to advert.
Let me illustrate the position of things a little further by j)utting an

imaginative case or two. Suppose there was no industry on the island
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at all; it will not be denied that we could kill on the high
position of mai-

seas; or, if it be denied, it will not be denied with very ice m the enquiry

much efficacy; our right would be undoubted. Again, examined.

su])pose that from some cause or another (I care not what), the

1056 United States should hnd it beneath its dignity, or not conducive

to its profit, to carry on tliis industry on the islands,—say, that

it does not pay, for instance: tliey cease to carry on the industry.

Should we still be without our right to seal on the high seas'? Clearly

not. Can it be said that our rights, or their rights relatively to us,

shift and change according to the eventuality of whether there is or

is not, according to their own interest for the time, an industry carried

on there? It is impossible that legal rights can be of this shifting and
varying character. No, Mr. President; their rights are strictly those

which 1 have enumerated; the right to kill on the islands exclusively;

the right to kill within the territorial limits exclusively; the right to

com})ete on the high seas on terms of equality with all the rest of man-
kind: and that is the whole statement of their legal, positive rights.

But there is another right, I admit. They would have a right to

complain (and this meets the whole of the illustrations which all the

ingenuity of my learned friends have supplied) if it could be truly

asserted that any class or set of men had, for tlie malicious purpose of

injuring the lessees of the Pribilof Islands and not in regard to their

own profit and interest and in exercise of their own supposed rights,

committed a series of acts injurious to the tenants of the Pribilof

Islands. I agree that that would probably give a cause of action ; and,

therefore, they have the further right (what I might call the negative

right) of being protected against malicious injury.

Now I have stated, I conceive exhaustively, as a lawyer would state

them, and as a lawyer I respectfully think ought to state them, what
are the rights of owners of the Islands in relation to this so-called

industry.
The point, Mr. President, to which you were good enough to refer is

well illustrated by reference to the case I mentioned yesterday, Keehle

V. Hiclcringill; and the passage is at page 116 of the printed Argu-
ment the United States. In the Report of this case in the 11th Modern
Reports, at page 75, Lord Chief Justice Holt says

:

Suppose the defendant had shot in his own ground ; if he had occasion to shoot it

would be one thing, but to shoot on purpose to damage the plaintiif is another thing
and a wrong.

That brings out clearly and neatly the distinction; that is to say,

that when a man is exercising his right, a right which I assume that I

have established. by reference to the general law and by reference to

the Treaties,—to kill seals on the high sea, and he jmrsues that avoca-

tion or industry for the purpose of making a profit to himself and
making it legitimately for himself in that Avay, not thinking of injuring

anybody but merely of enriching himself in the exercise of what he
conceives to be his right, his act cannot be regarded as malicious : and
there is, from beginning to end of this case, no suggestion that the

action of the pelagic sealer could be proi)erly regarded as malicious, or

be attributed to any other motive than that of self-gain in the exercise

of a supposed right.

1057 The President.—Would you consider, as having a certain

maliciousness in itself, what has gone on during the last two
years, where the modus vivendi has impeded the process of seal killing

on the islands and left in the open sea, in the Pacific, at least, and
on the North-west Coast, the pelagic sealing quite free. We have
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witnessed, according to the statistics whicli were read to us, 1 ini<:?ht

say au extraordinary increase of tlie pelagic sealing during these two
years, during this sort of " close season,"—at all events, close season
for the Americans:—is that quite free from maliciousness in your eyes?

Sir Charles Kussell.—Absolutely. Let me suggest this: or,

rather, let me first make the ground perfectly clear. The first time
that the suggestion of the word "malice" has occurred here comes
from you, Mr. President. You will not find a trace or suggestion of it

in the Case, or in the diplomatic correspondence.
The President.—But malice may exist without suggestion.

Sir Charles Russell.— Yon are dealing with this case, I presume.
Sir, like every other Tribunal, according to the case presented, supple-

mented by such additional light as your own erudition may bring to

bear upon it. The case is not i)resented as a malicious injury, but as

the case of an invasion of a legal right. That is what I meant to urge
upon you ; but I would like to consider it a little more closely for a
moment.
In the pelagic sealing which occurred after the modus vivendi many

persons took part belonging to various nationalities. You will bear in

mind, of course, that the people who engaged in this were not Cana-
dian sealers only, but were American citizens also. It is a little strong
to suggest that the American sealers were pursuing this pelagic sealing

not to benefit themselves, not to put profit into their own pocket by the
pursuit of what they conceived to be a right, but were doing it mali
ciously to injure the property of the nation to which they belonged. I

think the suggestion, with great deference, will not be found to be
sustained by any facts.

The President.—I merely want to make the matter quite clear. I

did not suggest anything myself, of course.

Sir Charles Eussell.—The point I wish to emphasize is this. My
learned friends are acute lawyers, as of course you know, and men of

eminence. They know how best to frame their case in the Avay tliat

seems to them strongest. We have seen how they have departed in a
large measure, as I conceive, from the original case put forward, and as

I have endeavoured to demonstrate, in the diplomatic correspondence,
and how, in this elaborate written argument, they have formulated in

the best way they conceived it i)ossible to formulate it.

They know as well as any of us that there is the greatest distinction in

point of law as to the legal liability for acts done maliciously and for

acts not done maliciously 5 and therefore, as they cite such cases as

Keeble v. Hiclwringill, if it had been intended to suggest that the
pelagic sealers were doing this not to profit themselves, but to

1058 injure the tenants of the Pribilof Islands or the United States

interest in the Pribilof Islands, we should have had, of course,

some definite suggestion of that sort.

Lord Hannen.—I follow your argument so far, but does that argu-

ment meet an illustration of Mr. Phelps? Suppose dj^namite was used
for the same pur^aose and resulted in the wholesale destruction of fish,

that would not be malicious, because it was done for the purpose of

immediate gain. What would you say to that case?
Sir Charles Russell.—I have not forgotten that illustration, and

as you mention it, my Lord, I will come to it at once. I am taking it a
little out of order. The case my friend has put in that connection is

this, that where the use of dynamite would cause a wholesale destruc-

tion of fish Avith a small and disi^roportionate gain to themselves it

would be illegal : that is my learned friend's proposition. To begin
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witli, I should say that it might be very strong evidence, as one would
say in our English Courts, to go to the Jury, of malice; but it is not
every act which causes destruction, and even destruction which may
be disproportionate to the gain derived, which constitutes an action-

able wrong. Let me illustrate that in a way that will be familiar to

each Member of the Court. Take, for instance, the mode of fishing

known as trawling. I think you all realize what trawling is : that mode
of fishing—dragging a heavy beam with a net along the bottom—has
the effect of destroying enormous quantities of small fish and, still

more, of disturbing spawning ground, and causing an enormous
amount of mischief in the destruction of fish.

Has any international law ever declared, or has any nation ever
asserted that that destruction outside its territorial limits,—because
trawling goes on many miles out at sea and in very deep waters—would
give a cause of international complaint as a matter of right against
the trawlers of another nation? No, because on the high sea all are

equal; and although that ijarticular method is a destructive method,
the case is met in tlie only way in which it can be met, by regulations,

by conventions, but not by the assertion of a legal right to prevent the
trawling, even although it cause that great mischief.

Lord Hannen.—Are there conventions on that subject?

Sir Charles Eussell.—Oh yes, my Lord—conventions, as the
President will tell you, between France and Great Britain on that very
subject. I will mention later conventions between Canada and the
United States with a view to preventing the use of dynamite by the
nationals of either country on the high sea.

Then may I also put the question with reference to the use of dyna-
mite from another point of view? One might use dynamite for the
purpose of trying some very important experiment, or testing some
important invention connected with war—torpedo experiments, or what
not—these may be tried upon the high seas, outside territorial waters;
and yet such experiments may be conducted in such a position as
regards an adjoining nation that very considerable mischief may be

done temporarily to the fishing interests of that particular
1059 nation. But that would be a perfectly legitimate use of the high

sea. The nation conducting the experiment would be acting for

a justifiable cause, and within its right; and if, acting within a right,

it causes damage to another person, it gives that other person no cause
of complaint, because no legal right of his has been invaded.

Senator Morgan.—It seems to me we are getting into a difficulty

here by failing to take notice of the well-established distinction between
express and implied malice. The law implies malice from any wanton
act done against the life or property of another, or from any act that is

necessarily destructive of the life or pro])erty or business of another

—

when that is a requisite element in the right of action. The law implies
it from the nature of the act.

Lord Hannen.—But that implication may be met by showing it was
done with an excusable cause.

Senator Morgan.—Always; but if a process by which a certain spe-

cies of property is destroyed, as by dynamite, is used in the neighbour-
hood of property which belongs to another person, that process would
be considered malicious in law and the answer that it was done in pur-

suit of 3/ legitimate object would not be good. For instance, if the seal-

ers draw up a cordon of ships around the three mile limit, and take seals

there as they come to and as they go from the Pribilof group of Islands
during the breeding season, taking them indiscriminately—then it
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would scarcely be lield I think by any Court that that was an act from
which malice would not be implied.

Sir Charles Eussell.—Surely Mr. Senator you are putting an
impossible—an extravagant case; but I will tell you what the remedy
would be; and here lies I think the confusion that has prevailed in the
branch of the argument which deals with the rights of self-defence and
self-preservation. In such a case as that the United States would say:
whether we have a legal right or not, this is a matter so important to us
that we will take our stand and make it, if need be, a matter of war.
That is what they would say.

Senator Morgan.—Or an Arbitration such as this.

Sir Charles Eussell.—No : this Arbitration has nothing to do with
rights of war. This is to declare legal rights in time of peace.
But I must follow up this j^oint, as the President has broached it for

the first time, and I was not intending to do more than make a passing
allusion to it. The suggestion of the learned President is that the seal-

ing outside Behring Sea and under the modus vivendi of 18!)1, and of

1892, while they were in operation, might itself—of course he was not
expressing any opinion—but he suggested whether that might not be
regarded as malicious. Let me recall the facts. The United States has
the power to control its own citizens everywhere. It had the power
both before its acquisition of this territory and after its acquisition of

this territory, to impose any restrictions it chose upon its own nationals

wherever those nationals were. After 1807, the United States acquired
an interest in these islands: the nature of that interest we are

1060 now discussing. Is it not a little strong to say, or even to sug-

gest, that they could have regarded the pelagic sealing of their

own nationals, carried on from 1807, for a period of so many years, as a
malicious injury to them? We have the extraordinary fact that accord-
ing to the law of the United States, as it is to day, pelagic sealing

outside Behring Sea is a perfectly lawful thing; and yet it is to be sug-
gested that pelagic sealing outside Behring Sea was a malicious thing
done to injure the United States. So regarded, the suggestion becomes
grotesque.

I do not know whether the learned President realizes the point I am
now putting: that absolutely according to the law of the United States
as it is to-day pelagic sealing is a lawful i»ursuit outside Behring Sea.

The President.—I perfectly realize what you state, and what the
American counsel have argued, but we must keep in remembrance that
all these matters are extremely recent—pelagic sealing has not been
foitnd fault with until 1880. Very few years have passed, and in all

countries the action of legislation is always slow.

Sir Charles Eussell.—With great deference, I am dealing with the
thing as it is. Pelagic sealing has gone on as the oldest pursuit of seals

from time immemorial. Since the time that seals were first hunted,
they were hunted peJafjicallij, and it is no answer to say that it was then
conducted upon a scale and at a time when it did not affect, in a material
degree, the interest of the United States. But I am coming a little

closer to the acticm of the United States. The learned President refers

to the years 18!>1 and 1892, but is he aware that the books before him
show that in 1891, engaged in i^elagic sealing, outside Behring Sea,
were 48 American vessels, and in 1892 outside Behring Sea were engaged
46 American vessels—lawfully, according to the law of the United States,

engaged in this pursuit of pelagic sealing, and engaged in it ever since

1880; because although it increased, as the learned President (piite

rightly said, in later years, and increased considerably iu later years, it
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still was not without a certain volume of importance even during earlier

years. The suggestion is worth following. In the first volume of the
Appendix to the United States Case, there is a table giving the nation-
ality of the vessels engaged in pelagic sealing.

Sir John Thompson.—I thought the decision you lately read, Sir

Charles, was to the point that if the defendant had had no occasion to

shoot or kill birds or animals on his own land, it would have been malice
prepense?

Sir Charles Eussell.—Yes, but as the learned President has men-
tioned the subject I think it respectful to pursue it a little further.

Sir John Thompson.—Before you finish I should like to ask you to
satisfy me upon what branch of this enquiry we have given us in charge
the question of malice pre|)ense.

Sir Charles Eussell.—I do not know, because it is not alleged. I

hear of it for the first time.

Lord Hannen.—You take the point that it is not amongst the
allegata.

1061 Sir Charles Eussell.—It is not amongst the allegata.

Sir John Thompson.—I am not upon that, but upon what
branch of the Treaty is this? on what question—Jurisdiction, property
interest, or regulations'?

Sir Charles Eussell.—I do not know. I cannot say.
Mr. Justice Harlan.—I suppose it arose from the distinction you

were making between the destruction of the industry maliciously or by
simple i)ursuit, and what you regard as a right.

Sir Charles Eussell.—Yes. The way, probably, it would be said
to have some relevance is this. I was stating what were the positive
rights attached to an industry; and I was stating what negative rights
an industry had: the negative right I indicated was, to be protected
against a malicious injury. They do not complain of malicious injury.

The President.—Supposing an allegation of malice had been
made—it is not the case—it \\ould refer would it not to question 5?

Sir Charles Eussell.—I find it difficult to say that it would; but
I assume that it would for the moment.
The President.—Until the regulations come to be considered.
Senator Morgan.—It seems to me it refers to the third question of

Article I. The third question of Article I concerns the rights of the
citizens of both countries to take seals in the open sea.

Sir Charles Eussell.—I^o, Sir, with deference.
Senator Morgan.—" Tlie riglits of the citizens and subjects of either

country as regards the taking of fur-seals in or habitually resorting to
the said waters."

Sir Charles Eussell.—That Article is "T^e questions which have
arisen," concerning, and so on. Then the formulation of the questions to

be answered is to hefound in Article VI.
Senator Morgan.—I do not so understand the Treaty. Those are the

joints in Article VI. Not questions, hut suhdivisions of questions.

Sir Charles Eussell.—1 was about to call attention to a Table
which I have before me. First liowever I wish to note the fact that on
page 108 of the first volume of the Appendix to the Case of the United
States, it appears that as early as 187G an American vessel called the
'' San Diego" was seized for sealing near Otter Island, which is close to
the Pribilof Islands.

Mr. Justice Harlan.—Is not that 18831
Sir Charles Eussell.—No, Sir, 187G—she was an American vessel.
Mr. Justice Harlan.—The " San Diego"

i
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Sir Charles Eussell.—The '^San Diego ^\ She was seized agum
later. That probably will explain it. There are several vessels of that

name, but this one was seized in 1876.

Now the Tal)le to which I was calling: attention, and which faces page
590 of the same volume, show\s that in 1880 there were 7 British and 9

American vessels.

In the year 1881 there were 7 British and 2 American.
10G2 In 1882 there were 12 British and 3 American.

In 1883 there were 10 British and 3 American.
In 1884 there were 5 British and 6 American.
In 1885 there were 3 British and 11 American.
I need not follow it to the end. The columns are long, and will take

some time to add up: but when you get on a little further they seem to

be about equal numbers all through; and towards the end I think there

are more British. I therefore treat this matter in this way.
Mr. Phelps.—The British Commissioners' Eeport increased the

number of British vessels.

Sir Charles Eussell.—My friend Mr. Phelps says that the figures

given by the British Commissioners increase the number of British ves-

sels in later years. That may be so. It does not touch my argument.
The matter therefore stands thus: Pelagic sealing outside Behring

Sea lawful by the law of the United States; no allegation that the pur-

suit of such sealing, although contrary to the United States law, which
binds only its own nationals, inside Behring Sea, was contrary to the

law outside Behring ^^ea, or was maliciously pursued either inside or

outside. And lastly the point which Sir John Thompson has suggested,

and which I have already endeavoured to make—that no suggestion of

malice can be maintained when the thing is done in pursuance of what
is claimed to be a right, and for the profit of the individual who pursues
that right.

Further, if it is necessary to add anything else—if malice can enter

into this question at all—it must be malice in the individual: you can-

not attribute malice to a mass of individuals. Therefore I think I have
given sutficient reasons why my friends have not made this point. It

would be a bad one if they had made it. They have made some points

which I cannot think are good; they have not made this j)oint, which
I submit would be utterly bad.

But now I have to call the attention of the Tribunal to what would
have been the far-reaching consequences of this contention: I have

1 hts in
'Stated, simiDly and I think correctly, the contention of my

an "Indust^ry" learned friend as follows—that when a nation has an
examined. industry ou its shorcs which depends on the resort to its

shores of certain animals which that nation has no exclusive right to

take, and in which it has no property, it nevertheless may claim that

the killing on the high sea is an invasion of its right, although such
killing is itself done in the exercise of a right, if the result of that

killing is to interfere with the animals reaching the land, and so to

lessen the possible profit which may be made on the land.

We know what rights are attached to an industry. There is the right

to carry on the business. If there is a good-will; there is a right to the
good-will. If there are trade-marks in connection with the business,

those trademarks may be protected. It may be defended against mali-

cious attack. But this exhausts the statement of the rights, both
1063 positive and negative. There are no other rights in connection

with it known to the law: the catalogue is exhaustive. Always
bearing in mind that we are arguing upon the assumption of no property
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and no exclusive right, let us see what would be the consequences of

this new i)riBciple which is asserted? Where will it land us?
Just let me put some of the cases. Take that large and increasing

volume of industries carried on upon the west coast of America, and
along the coast of British Columbia, and stretching further north along
the Alaskan coast, known as the salmon canning industries. You, prob-

ably, Mr. President, hardly appreciate what an enormous industry
that is. Unless you have visited the neighbourhood of the Willamette
river, as I have had the opportunity of doing, and of Portland, in

Oregon, you can form no idea of the extent and importance of that great
industry as a means of food supply to mankind. Supposing by some
modern system and improved method of catching salmon, neighbouring
uations should be attracted to the fishing, and catching large numbers
outside the territorial waters should intercept the salmon on their way
up the rivers where they would be brought within the reach of this

industry : is it to be said because the canning industry would be thereby
injured, that there would be a legal right to prevent the fishers from
operating ouside the territorial waters on the ground that they pre-

vented the salmon coming up the river to the place where they could
be more conveniently caught ? Once you have realized that exclusive

right to take is out of the question, the parallel is complete.

Take another illustration : the case of the flsliery on the coast of New-
foundland—a matter largely debated, for many reasons—an enormous
industry carried on on the coast by reason of the j)ossession of that terri-

tory of Newfoundland, not merely because the sailors are in a convenient
position to go to sea and catch the fish, but because their ownership of

that territory enables them to do an enormous trade, to carry on an
enormous industry, in curing fish upon the land. Supposing that that
industry is found to be greatly affected, because some enterprising

American sailors and fishermen go outside the three-mile limit and
catch enormous quantities which would otherwise have come within the
three-mile limit, and so nearer to and within easier access of the New-
foundland fishermen: suppose that the interference were so great that
their industry should droop and their commerce should be blighted:

would that give them any legal right? None whatever.
Again, take the case of the Guano Islands in the south, where the

deposits of countless myriads of birds, over many years, have caused
there accretions of enormous value in the shape of guano. Supposing
some change of fashion took place, which offered a fitting' reward to the
sportsman or to the hunter to kill these birds, in their tens and hun-
dreds of thousands for the sake of their plumage, and that thereby this

great and profitable guano industry on the islands were impaired, nay,

brought to an end. Could the owners of the islands complain
1064 that because they were carrying on an industry on the islands, a

valuable industry, an important industry, and because that
industry was attacked by these men in shooting these tens of thousands
of birds outside the islands, that therefore that shooting was wrong?
Or take again the illustration, whicli is an a])t one, as it seems to me,

where the collection of the eggs of the wild birds of the air is an impor-
tant industry, as it is upon many islands, as it is in connection with
some of these very islands in Behring Sea. I have got here before me
a book which I should like to hand to the Tribunal to examine. It is

a Report of Mr. Elliott in 1874, the one that is referred to by my learned
friends in some parts of their case and argument, in whicli he refers

—

Mr. Foster.—We discuss your reference to it.

Sir Charles Eussell.—Eeally I do not understand you.
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Mr. Phelps.— We do not refer to it. We do uot understand it is in

the Case. AVe luive not seen it.

Sir Chakles Russell.—Not seen it? Not seen the report of 187-4?

Mr. Justice Harlan.—Sir Charles is talking? of the Keport of 1874.

Mr. Phelps.—Elliott's Keport of 1874. It is not in our Case.

Sir Charles Russell.—I am at a loss to know what the interrup-

tion means.
3Ir. Phelps.—It means that we were suggesting; that the document

from which my friend is about to read is not in the Case. It is not in

evidence that I know of, and therefore I have not examined it.

Mr. Justice Harlan.—It is cited either in the British Case or Counter
Case.
Mr. Foster.—That is what I said. It is cited bj^ them—not by vs.

Sir Charles Russell.—It is cited again and again. Why I should
be interrupted I do not know. I do not complain of the interruption,

but I do not understand its cause. I think I am well founded also in

saying it is referred to by Mr. Blaine in his earlier correspondence.
Mr. Carter.—We have not referred to it ourselves in our Case.

We have carefully avoided everything of Mr. Elliott's.

Sir Charles Russell.—Well, that is rather an awkward admission,
which my learned friend perhaps had been wiser not to make.
Mr. Carter.—We are willing to admit it.

Sir Charles Russell.—Because this is the gentleman whom they
constituted a special Commissioner by a special Act of Congress in the

year 1800. He was the creation of Congress to go out to make a report

on the Pribilof Islands.

The President.—Is there any reason why the scientific authority of

Mr. Elliott should be considered as not valuable'
Mr. Carter.—We totally distrust him, and have carefally avoided

him. He is a great favourite on the other side.

Sir Charles Russell.—As a learned Judge once said, it sometimes
happens that a witness who is called for the plaintiff turns out

1065 to be a very valuable witness for the defendant; therefore the
plaintiff naturally distrusts him.

Mr. Foster.— We have not called him as a witness.

The President.—Do you say he was recalled by the Government?
Is that your remark?
Mr. Foster.—I say we have not called him as a witness.

Sir Charles Russell.—No, you have not; and that induces me to

say what I thought was bej^ond dispute. You constituted him a special

commissioner by Act of Congress in 1890, and you clothed him with
a special authority, as the best person you could select for the purpose
of enquiring into this very question, after it had arisen in controversy
between Great Britain and America; and because his results do not
suit the argument or the purposes of my learned friends, then he
is rejected, and his evidence discarded.

Mr. Carter.—The reason of it is another thing.

The President.—Is it a reason which you can state?

Mr. Carter.—Our interruption was founded solely upon this: Sir

Charles sought to impute him to us. We reject him. That is all.

The President.—What I took the liberty of asking you was whether
you distrust him as a bad observer, or for another reason, a reason
which might make his observations suspicious.

Mr. Carter.—Oh, we distrust him because we supi)ose that he is an
untrustworthy observer—a man who is given to theories, and not to

an accurate dealing with facts. It is on this ground that we distrust
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him. He is not a man from whom we conceive the truth can be well

and suitably gathered.
The President.—I believe there were some contradictions, were

there not, in his observations at different periods?
Mr. Carter.—We think a great many. Mr. Phelps will probably

have something to say about him.
The President.—Very well.

Sir Charles Russell.—I would dismiss this subject in a word. I

only intended to make a passing reference to it. If there is anything
to be said about this gentleman, let it be said by members of the Tri-

bunal, or let it be said by my learned friends, so that we may know what
it is ; because I find myself in avery strange position in regard to him. I

find this gentleman, not once, but twice, instructed to report ofQcially

for the United States Government. The document which I was about
to refer to is an official document printed by the Government Department
at Washington in 1874, and it appears in the Tenth Census Report of

the United States. I find that it was reprinted, in 1881. I find that
in 1890 the author is appointed to report by an Act of Congress, which
I have got here if there is any doubt about it.

Mr. Carter.—None of those things are questioned. It is not the
first time the United States has had an objectionable man in its

emi)loyment.
1066 Sir Charles Russell.—Very well. He is objectionable

because his evidence does not suit your purpose.
Mr. Carter.—We will discuss that hereafter.

Sir Charles Russell.—Now finally, we have got Mr. Charles J.

Gofi", the Treasury Agent, in charge of the seal islands, writing on the

31st of July, 1890, "• There is but one authority upon seal life, especially

the seals of the Pribilof Islands, and this is the work of Prof. H. W.
Elliott, who surveyed these rookeries in 1872 and 1874, and his work
was verified by Lieutenant Maynard, and I am satisfied was as near
correct when made as was possible for a man to make; but to-day there

is a marked contrast between the conditions of now and then." That
was as late as July 1890. All I was going to say—it was really very
innocent matter

—

Mr. Carter.—Except that you imputed him to us. That is all we
object to.

The President.—I think it is clear that you do not trust him. Sir

Charles trusts him. Well, we have to decide.

Sir Charles Russell.—I merely asked you. Sir, to take a note of

the page. I was not even going to trouble to read it. It is on page 127

of the Report, which is in my hands, in which he refers to the industry
of collecting the eggs of these wild birds as being an important one,

upon these very islands: I was merely referring to it as an illustration

of the theme I am upon, the rights which are attached to an industry.

Now precisely the same argument which has been advanced in respect
of this industry of seal-skinning would apply to this industry of col-

lecting eggs.
Or again, take the case of a game preserver, and there are such in

England, who does not preserve game merely for the sake of shooting
the game, but who makes a trade of preserving game. They shoot the
birds and thereby they get sport out of them ; but they send their game
regularly to market, making the best profit they can out of their

business. I have already dwelt upon how much greater care and expense
and cultivation, or, to use an expression dear to my learned friends, how
much more ' cherishing '' the action of the game preserver in the matter

B S, PT XIII 19
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of pheasants is than it is possible for the action of the United States

or their lessees to be ; how the game preserver takes the eggs away from

the nest to induce the bird to lay more than it otherwit^e would; how
he places them under an ordinary fowl, and in that way rears them;
how he feeds them and keeps them until they grow up, and he kills

them; and yet when the birds go off his land upon the land of another,

has it ever been heard, could it even be suggested, that this industry

of sending his pheasants to market was injured in point of law because

his unneighbourly neighbours in the open common adjoining waited until

his birds escaped from his land, or were on tlie way back to it, and shot

them there, thereby lessening his proiits? The cases are absolutely

analogous, but the case of the pheasants is much stronger.

Take again the case of a rabbit warren. A great many rabbits

1067 areimported from this country intoEngland. They arecultivated

as an article of commerce. They are also cultivated in England
as an article of commerce. There are such things as rabbit farms where
everything is given up to the rabbits, and they are sent to the market
as regularly as you send barn-door fowls to market, or as you send eggs
to market, or butter to market, or any otlier article of farm produce.

Is it to be said that when these rabbits leave the land of the man where
they are in the habit of burrowing, and go on the adjoining open com-
mon or into another man's land, an.d are shot, and thereby his chances
of shooting them in his own warren are diminished, and thereby the

volume of his business are diminished,—is it to be said that that gives

him a right of action? No.
These are apposite illustrations which, always bearing in mind that

the absence of property in the animals is the hypothesis on which the

argument of property in the industry is based, show how fallacious that

argument is.

The President.—Would you say that in the case of the Earl of

Abergavenny, which you mentioned yesterday, if the deer had been
shot out of his park^ it would have been lawful?

Sir Charles Eussell.—No; because the jury found that the deer

were tame. That is the difference. If there be any doubt about that,

I will refer to it.

The President.—Oh no.

Sir Charles Eussell.—The jury found that the deer were tame;
and of course I took it for granted that that point was present to the

mind of the Tribunal. I am arguing this question upon the assump-
tion that the seals axQferw naturce; that is the assumption upon which
my learned friend Mr. Phelps rests.

The President.—Would you consider the rabbits in the rabbit farms
you spoke of as wild rabbits, asferce naturce?

Sir Charles Eussell.—They are so considered. I have never
known any allegation of property in rabbits except in the case of tame
rabbits, raised in hutches.
The President.—In France, you know, we cultivate tame rabbits.

Sir Charles Eussell.— In hutches you mean?
The President.—Yes in hutches. That is another thing?
Sir Charles Eussell.—That is a different thing altogether: I was

not of course dealing with that case.

But on this point I hope I am followed by the Tribunal : I read the
argument so that there should be no mistake about it. The projDosition

which my learned friend advanced assumes that the animals are ferce

naturce. Let me read it again, in order to make my ground clear.
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The President.—Perliaps it is best to read it again.

Sir Charles Eussell.—It is ou page 13G

:

The case of the United States has thus far proceeded upon the ground of a national
property in the seal herd itself. Let it now be assumed, for the purposes of the argu-

ment, that no such riybt of property is to be admitted, and that the seals are
1068 to be regarded outside of territorial waters asferce naturce, iu the fuU sense of

that term.

I have been arguing, of course, upon the assumption of this propo-
sition.

The President.—That is an assumption. That is not the general
statement of the United States.

Sir Charles Eussell.—IsTo, Sir.

The President.—It is an assumption merely for the sake of argu-
ment.

Sir Charles Eussell,—May I point out that I have been endeav-
onriiig, I thought, with the closest attention to the order of the points,

to tbllow out this assumption. I have argued, lirst, the question whether
there was a right of property, and in discussing this question, I endeav-
ored to establish—I hoped I had established—that seals were ferie

naturie. I had passed away from that, and I had therefore assumed as

the datum of this part of the discussion, as Mr. Phelps logically assumes,
that they are /era? naiurce. His jiosition is that, assuming them to be
ferw natures, assnming no property in the seals or in the herd, yet that
there is a property in the industry; that is the point 1 am now arguing.
The President.—There is no misconception about that.

Sir Charles Eussell.—No, Sir. Now, Sir, I have said all I have
to say npon those general illustrations of the fallacy of this proposition.
The Tribunal here adjourned for a short time.

Sir Charles Eussell.—Mr. President, recurring to the proposition
which I said at the commencement of my argument on this point must
be established by my h'arned friends, I have now to submit that that
proposition has not been and cannot be establisiied. That proposition
is that what must be shown is, that pelagic sealing is an invasion of a
legal right attaching to the industry. I have dwelt at some length
upon the matter, because of the respect that I unfeignedly feel for any-
thing my learned friend Mr. Phelps feels justitied in gravely advanc-
ing; but I have finally to say, first of all, that I find no authority either

in municipal law or in international precedent to warrant the claim
that is here made; se<;ondly, that I have pointed out by illustrations

that i have given, that if any such idea were to be accepted, novel as
I submit it is, it certainly would apply to many other cases; and, when
it is remembered that there is no property right in the thing or no
exclusive right to take the thing, it would have a far-reaching impor-
tance.

There are two other subjects that were referred to incidentally in

some observations which fell from you, Sir, as to certain rights, which
might be likened to industrial rights, which had not a copy and patent

tangible existence, but which might be considered in the ri^iJt.

nature of property or property right, and the special illustration that
you gave was in relation to copyright. Now I think that that was per-

haps a reference not without its use, because it does present an
1069 illustration of a case in which there exist in the popular, ordi-

nary acceptation of the phrase, natural rights of jiroperty which
may take the form of a useful invention for the benefit of the world, or
of a creation of the brain, either in the shape of works of imagination,
the result of long labour and research, or works of history or science,
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or may take the shape of inventions to lessen labour and advance iu

that way processes nsetiil to mankind—and would suj?gest that, in the

case of the individuals, they were eminently deserving of protection and
recognition; and, taking the productions of a nation in the aggregate,
might well be said, without any extravagance of language, to consti-

tute a national property or a national interest, speaking in popular
language. Yet what is the fact in relation to both those subjects of

copyright or patent right? 1 said a day or two ago that some English
judges had declared that our earliest Statutes upon the subject of

copyright were but an affirmance of a ijrinciple which was embodied in

the Common Law. That has not been generally accepted. The ear-

liest of our Statutes dates back to the time of Queen Anne. But
though those opinions have been entertained by some Judges as to the
existence of a common law right of protection to copyright, certainly

they were not generally held, and certainly they were not views that
were ever held to have any operation in the sense of establishing prop-

erty outside the municipal law of England. I think the law of France
is the same. I do not know any country which has protection except
by comparatively recent legislation either for copyright or for inven-

tion. I do not think there is any trace of it—and I speak subject to

the correction of the eminent Jurists I am addressing—in the earlier

systems of law, especially the Roman law.

The President.—The first trace in France was in the form of a royal

license for printing.

Sir Charles Russell.—Quite so. JISTow I wiir state what the con-

dition of things is internationally upon both these subjects. A good
many of the civilized Powers have by international arrangement—I use
international arrangement as distinguished from international law

—

sought to bring their mutual relations on the subject into consonance
with municipal law.

Now, first as to copyriglit. One of the earlist International Con-
ventions to which Great Britain was a party dealing with copyright
was as recent as the year 1886; and up to that time it had been a mat-
ter of great complaint, as regards many foreign countries, on the part
of English authors that their books were re-published under circum-

stances which gave them no reward whatever for their labour. And
great complaints were made, especially of one great English-speaking
community,—I mean, of America, though it also had its complaints,

and well-founded complaints, which I shall presently refer to—but one
great complaint was that in America English books were reproduced,

and the profit of their reproduction went into the pocket not of

1070 the original author, but into entirely difterent channels; and to

the general Convention I am about to refer to, America was no
party. The ]>art the United States of America played in the matter I

will mention later; but, in 1886, Great Britain, Germany, France, Italy,

Spain, Portugal, Belgium, Switzerland, Hayti and Tunis were parties

to the International Copyright Convention of that year; and, under
that Convention, authors of any of the countries, parties thereto or

representatives of those authors, enjoy in the other countries for their

works, whether published in one of those countries or not, the rights

which the respective laws of those countries, either then or thereafter,

give to the nationals of the particular country.
The enjoyment of these rights is made subject by the Convention to

compliance with the conditions and formalities prescribed by the law of

the country of origin of the work, and does not extend in other coun-
tries beyond the terms of protection granted in the country of origin.
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As I have said, the United States was not a party to this Convention;
but quite recently, I think in 1891, the United States passed a law
granting security of copyright in the United States to the authors of

any country which gives copyright to the productions of the citizens of

the United States on the same terms as it gives protection to its own
nationals in respect of any work printed and published first or, at least,

simultaneously, in the United States; and, upon an official intimation

from the Government of Great Britain that Great Britain in fact gives

copyright protection to United States citizens on the same terms as she
does by her law to British subjects, the President, under the authority

of the law of the United States, may issue a Proclamation extending
the benefits of th6 Act to British subjects.

Senator Morgan.—Will you permit me to say that that Act of Con-
gress was based upon the fact that the Constitution of the United States

creates property in intellectual ijroductions and also in inventions. It

creates property.
Sir Charles Russell.—That is my point. My point is, that while

it creates or recognizes that for its own citizens and nationals, it did

not recognise that property when it was the creation of British law.

Senator Morgan.—It might have been so in practice; nevertheless,

the Government of the United States assumed the right in virtue of its

sovereignty to create property in intellectual productions and also in

inventions, just as if they were material substances.

Sir Charles Russell.—I assure you, Sir, I am not concerned to

dispute that. I began by saying that the Copyright Act of Queen
Anne was, by some of our Judges, supposed to be an assertion of a
common law principle, which would be a recognition of property. The
point I am upon, the learned Senator will see, is that, while municipally
regarded there was property, there was no international recognition of

that property.
Senator Morgan.—That depends on international considerations;

but the fact of property in intellectual efforts and productions,
1071 and property in inventions, was established by the Constitution

of the United States.

Sir Charles Russell.—I do not doubt it. I have said the fact was
so as regards Great Britain. That is not the i)oint I am upon. The
point I am upon is that it was not internationally so regarded; namely,
that the author producing an important work in England, the result of
the labour of years or of a lifetime, had that work reproduced, i^irated,

in the United States and other countries. Do not let the learned Sen-
ator suppose I go into it for the purpose of recrimination, or anything
of that kind, for I certainly do not, I only seek to show that interna-

tionally the property was not regarded, and that this Convention does
not make international law; it is a step towards international law, but
it does not make it. It is simply an agreement binding upon the Pow-
ers who are parties to it, and carrying with it an obligation upon the
part of those Powers to take the necessary steps to give eifect to it.

Now as regards inventions the United States, on the other hand, had
very serious ground of complaint. The United States has added
greatly to the wealth of the world in that fi.eld of invention especially

which tends to the simj^lification of processes of labour, to which
invention the spar had been given largely owing no doubt to the
absence of a dense population to supply tlie full demands for manual
labour. The state of tlie English law in that regard is this: Prior to

1883 it had been for many years the law in England that the person
who introduced into the United Kingdom for the lirsttime a newinven-
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tion, whether it was his own invention or not, was considered the first

and true inventor, I think I am right in saying that tlie same was the
hiw in the United States of America, as regards inventions of other
countries. The result was that many inventions created in America,
when they became known there, were communicated by telegram or by
post to Great Britain, and in Great Britain they were registered and
jjateiited: provisional specifications were filed, and so forth, and the
person who so specified it, and patented it, although he might not have
been the producer of the idea, and often was not, was, according to
English law, the " first and true inventor".
This difficulty formed the subject of frequent discussions, and ulti-

mately a convention was signed in Paris on the 20th March 1883, to
which, in the first instance, Belgium, Brazil, Spain, France, Guatemala,
Italy, and Portugal, amongst others, were parties: by which it was
agreed in Article 4 that any person who had duly applied for a patent,
design, or trade mark, in one of the contracting States should for a
period of six months, and in some cases for a longer period, have the
priority to the right of application for the patent or trade-mark in any
of the other countries parties to the convention. The actual terms of
the original convention were subsequently modified but not in any
material respect upon this point. The United States subsequently

joined in the convention, and thereby, in common with the other
1072 contracting countries, established a rule for the protection of

designs, trade marks, and letters patent, which were called

industrial property. Prior to this convention, and apart from the
countries that are parties to it, no right of property in letters patent
was recognized as between nations at all; and the law at this moment
stands in this way, that though the concurrence of the most conspicu-
ous Powers of the world goes a long way towards a general interna-

tional copyright law and a general law in relation to patents, still, the
law which affects internationally these two important subjects of copy-
right and of invention, rests solelj'- upon the agreement embodied in

the convention, and is binding solely on the parties to it.

Senator Morgan.—That would become international law if we wait
long enough and nobody objects.

Sir Charles Eussell.—In process of time I sincerely hope it will.

Now Mr, President, the next branch of the argument that my learned
friend Mr. Phelps proceeds to is the consideration of the question,
assuming that he has established an industry which he says is inju-

riously affected by something done, what by international law are the
rights which a Power in time of peace may exercise for the protection
of that right, or of that industry.

Examination of
^ow, of coursc, Mr. President, it is obvious that if I

the argument as havc succccdcd iu establishing that there is no right to

proteaionf^*
"^ protcct, it bccomcs quite unnecessary to consider what

are the rights of protection. I certainly should be quite
content to leave the argument at this stage resting upon the ground
that no right has been shown to exist, and therefore, where there is no
right to protect, it becomes immaterial to consider what may or may
not be done under international law, with a view to protection; but I

do not wish to pass by in a contemptuous way any argument my learned
friend has advanced; and I think it may throw some light on the gen-
eral consideration of this question and upon the fallacies which, I con-
ceive, creep into this part of the case, if I call attention to the cases
which my learned Iriend has cited in sujiport of this supposed right of
protection in time of peace, and the acts which may by international
law be done in defence of that right.



ORAL ARGUMENT OF SIR CHARLES RUSSELL, Q. C. M. P. 295

But first, and in order that the Tribunal may, when I am calling-

attention to these cases, appreciate the distinction which I make in

reference to them, aud the criticism which I shall take the liberty of

addressing in reference to them, I should like to be permitted to point

out in general language what I submit are the fallacies of the argu-

ments based upon them. The fundamental fallacy in this connection

is found in the proposition advanced- in the Argument of the United
States that a State has in time of peace a right under international law,

and in its full rights of self defence and self-preservation, to do on the

high seas whatever it may conceive to be necessary to protect its prop-

erty or its interests. That I conceive to be an unsound ])ro])osition.

It makes the rights in time of peace the same as the rights in

1073 time of war. It confuses, I conceive, a variety of actions npon
the part of States, and treats them as if they were all of the

same character, to be explained and to be defended upon the same
grounds, although, in fact, as I have to submit, they are different in

character and are defensible or are explicable by very various reasons.

It will be found that in these illustrations my learned friend, as I

submit, has confounded acts done in a state of belligerency with acts

done in time of peace, and confounded acts which a nation will do in

defence of what it conceives to be its interest with what it may legally

do under the sanction of international law. Now, still speaking gen-

erally, I would ask to be allowed, without referring for the moment to

text books, which I shall do hereafter, to state generally the view which
we desire to present upon this subject. I think, it will help to clear the

ground, and to make the subject more intelligible, if we consider the

case in which the rights of self-protection and defence, or self-preserva-

tion as they are called, are recognized by international law, and the

grounds on which that recognition is based.
Now, by far the greatest number of instances apply to the state of

belligerency, yet even here there are very strict rules. It will be recol-

lected that belligerent rights rest on the genuine emergency of danger,
which is the true basis of all exceptional acts of self-defence, or of self-

preservation, and ujion the consent which in consideration of that dan-
ger is given by neutral States. But even in the state of belligerency,

aud as to belligerent rights, there are very clear limitations. Take the
case of contraband of war. The law of contraband of war does not
extend to every commodity which a belligerent Power may choose to

declare contraljand: and, therefore, if something which international
law does not recognize as contraband of war is seized by a belligerent,

and brought into a Prize Court for condemnation, although the bellig-

erent might have been morally justified, according to its view of the
emergency at the moment, in seizing that particular thing, a Prize
Court could not condemn it, according to international law, unless it

fulfilled the conditions which are recognized by international law as
being essential to contraband.
Again, take the case of blockade. There was an attempt in years

gone by to establish what was known as paper blockade, but that is not
recognized by international law. A blockade, according to existing
international law, in order to carry with it the subsequent sanctions for

attempts to break it, must be an effective blockade. And if a ship is

seized by a belligerent Power, the International Prize Court would have
to consider whether or not the condition of blockade existed which
justified the seizure of a particular vessel as attempting to run that
blockade. Again, the belligerent Power might have thought itself jus-

tified in doing it on moral grounds; but, still, invoking international
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law, it could not get a condemnation in a Prize Court unless it was
shown that the offence had been committed contrary to the canons of

international law.

1074 The nation might consider itself justified in seizing the ship

going to run the blockade, though the blockade was not effect-

ive,—though the international conditions were not complied with; but
it does so at its own risk. It does so at the risk of having to defend
itself; and it does so with the consequence that, if it invokes the aid of

an international Tribunal to condemn that ship, it cannot invoke it suc-

cessfully. The nation seizes because it is thought the occasion justified

it; because it is important that it should be done; but it is not a thing

which, by international law, they are justified in doing.

Now, there is a good illustration of the distinction between what a
nation will do and what a nation may legally do, in the well-known case
of the " Trent ", which occurred at the time when the United States

was engaged in the great struggle of its Civil War. I would like to

remind the Tribunal of what the circumstances of that case were. Cer-

tain gentlemen, among others a Mr. Mason and a Mr. Slidell, were on
board the " Trent". These gentlemen were on board a neutral ship, an
English ship, carrying the mails, not however that that gave any par-

ticular importance to it. They were bound on a mission to Europe, I

think to England and France, to seek the aid of those Powers in their

atteu]pted revolt against the Federal Government of the United States.

Tbe "Trent" was seized, and possession of tbese gentlemen taken
by the authority of the United States; and I have before me the Par-

liamentary Papers, which set out the whole of the correspondence in

relation to this matter. Tbe whole of it I do not intend, as you will con-

jecture, to trouble the Tribunal with; but what I do wish to call atten-

tion to is the position taken by the United States Minister Mr. Seward.
He argues at very great length that these gentlemen might be treated

as contraband of war; they were not soldiers, they were not carrying

arms, but that nevertheless they might be treated as contraband of war.

But that subject being treated by him at very great length in a despatch
of the 26th of December, 1861, which extends to a great many pages, he
finally, upon the remonstrances of Lord John Eussell (who was then

Foreign Secretary of Great Britain), feeling that he could not defend

his position upon any international legal principle, agrees to release the

men; and he adds that, as to this release, he does it the more willingly

because he says all danger which might arise from their not being

further detained had practically passed away.
To make this clear, I must go back a little. On the 9th of Novem-

ber, 1861, the announcement of the seizure is made; and Lord John
Eussell writes to the British representative at Washington on the 30th

of November, 1861, announcing that intelligence of a very grave nature

had reached Her Majesty's Government; and he proceeds to mention
the facts, and he concludes by making a demand for the release of the

men : he says

:

It thus appears that certain individuals have been forcibly taken from on board a

British vessel, the ship of a neutral Power, while such vessel was pursuing a

1075 lawful and innocent voyage, an act of violence which was an affront to the
British flag and a violation of international law.

Her Majesty's Government, bearing in mind the friendly relations which have long

subsisted between Great Britain and the United States,' are willing to believe that

the United States naval officer who committed this aggression was not acting in

compliance with any authority from his Government, or that if he conceived himself

to be so authorized, he greatly misunderstood the instructions which he had received.

For the Government of the United States must be fully aware that the British

Government could not allow such an affront to the national honour to pass without
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full reparation, and Her Majesty's Government are unwilling to believe that it could
be the deliberate intention of the Government of the United States unnecessarily to
force into discussion between the two Governments a question of so grave a character,
and with regard to which the whole British nation would be sure to entertain such
unanimity of feeling.

Her Majesty's Government, therefore, trust that when this matter shall have been
brought under the consideration of the Government of the United States, that Gov-
ernment will, of its own accord, offer to the British Government such redress as alone
would satisfy the British nation, namely, the liberation of the four gentlemen, and
their delivery to your Lordship, in order that they may again be placed under British
protection, and a suitable apology for the aggression which has been committed.

Then a comnmnicatiou of the facts was at the same time made to the
French representative by some of the persons taken on board tliis ves-
sel, two, I think, being French subjects; and Mr. Thouvenel writing to
M. Mercier a communication which is afterwards communicated to Lord
Eussell, takes the same ground of its being an. offence against interna-
tional law. I need not trouble to read that.

Then follows, also, a communication from the Austrian Minister in

the same sense as that from the French Minister. Also one from the
German Minister, Count Bernstoff, to Baron Gerolt in the same sense.
Then comes the long communication from Mr. Seward to which I have

already referred, but with which I do not think I need trouble you at
length. He argues the question out; tries to suggest that these men
might be regarded as contraband of war

;
points out the difficulties of so

regarding them, and makes the best answer he can. That claim to treat
them as contraband of war he afterwards withdraws; and, finally, when
he writes, announcing the release of the men, he says that if the safety
of the Union required the detention of the captured persons, it would be
the right and duty of the Government to detain them. " T//e right and
duty''\ you will observe is the language used. "Eight" is one of those
words very often ambiguously employed. This correspondence demon-
strates there was no riglit to seize or detain them by international law;
and when Mr. Seward used the word "right" in that connection, he
meant what I have already adverted to—that it was something which
would he done, right or ivrong, whether internationally defensible or not,

if the emergency of the situation and the interests of the United States
required that it should be done.

Now Lord Eussell replies to that despatch on the 23rd January
1076 1863 (I am reading from page 37 of this correspondence) in these

words.

Mr. Seward asserts that "if the safety of this Union required the detention of the
captured persons it would be the right and duty of this Government to detain them."
He proceeds to say that the waning proportions of the insurrectit^, and the compar-
ative unimportance of the captured persons themselves, forbid him from resorting to
that defence. Mr. Seward does not here assert any right founded on international
law, however inconvenient or irritating to neutral nations; he entirely loses sight
of tlie vast difference which exists between the exercise of an extreme right and the
commission of an unquestionable wrong. His frankness compels me to be equally
open, and to inform him that Great Britain could not have submitted to the perpe-
tration of that wrong, however flourishing might have been the insurrection in the
South, and however important the persons captured might have been.

My object in referring to this case, Mr. President, as I hope you will

perceive, is to point to it as an illustration of tlie case in which a nation
puts itself outside international right, and where the only defence of
its position must be that it considers itself morally justified in doing the
thing, and is prepared, if necessary, to fight in defence of having done
it. That is not within the domain of international law, it lies entirely

outside.
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Again, take the case of the Kevenne Laws—the Hovering Acts, which
are referred to in the argument, as if they afforded some justiticatiou for

the position of the United States as to self defence or self preservation.

Upon what principle do those Acts rest? On the principle that no civ-

ilized State will encourage offenses against the laws of another State

the justice of which laws it recognizes. It willingly allows a foreign

State to take reasonable measures of prevention within a moderate dis-

tance even outside territorial waters; but all these offences, and all

offences of the same class and character relating to revenue and to

trade, are measures directed against a breach of the law contemplated
to be consummated within the territory, to the prevention of an offence

against the municipal law within the area to which the municipal law
properly extends. But it does not follow that all Acts of this kind will

in all cases meet with assent. It certainly would not, and could not be
expected to meet with assent, if the right were attempted to be exer-

cised—I use the word "right" in the laxer sense of the word: I would
prefer to say ''if the Acts were attempted to be enforced",—at a consid-

erable distance from land, and I affirm that in no such case by interna-

tional law, could it be maintained as of right against an objecting nation.

As was said in the case my friend referred to in his Argument of

Church V. Hubbart, by Chief Justice Marshall, if the right is extended
too far, it will be resisted; in other words, he considers that it is a quasi-

right exercised by concession, and depending for its continued existence

upon consent and upon the moderation with which it is used. And,
indeed, as I read my friend Mr. Phelps' argument upon this point, he

seems to admit that that is the true view; because on pages 170

1077 and 171 my friend dealing with one of the contentions advanced
on the part of Great Britain, says

:

An effort is made in the British Counter Case to diminish the force of the various
statutes, regulations and decrees above cited, by the suggestion that they only take
effect within themunicipal jurisdiction of the couutries where they are promnlgated,
and upon the citizens of those countries outside the territorial limits of such
jurisdiction.

Then my friend proceeds

:

In their strictly legal character as statutes, this is true. No authority need have
been produced on that point. But the distinction has already been pointed out,

which attends the operation of such enactments for such purposes. Within the ter-

ritory where they prevail, and upon its subjects, they are biudiug as statutes, whether
reasonable and necessary or not.

That is true : Then he goes on to say " without", that is to say, outside
the territory : ^

Without, they become defensive regulations, which if they are reasonable and nec-
essary for the defense of a national interest or right, will be submitted to by other
nations, and if not, may be enforced by the government at its discretion.

You see, Mr. President, once you criticize and appreciate the language
in which this is stated (which is in strict conformity with Church v.

Hubbart), you will see my friend is there referring to exactly the princi-

ple of the Hovering Acts, about which I shall have something to say in

a moment, that he is referring to something, not which the nation has
a legal right to do by a recognized rule of International law, but to

something which, so long as it is reasonable and necessary, ^'•will be

submitted to by other nations, and, if not, may be enforced by the
Government at its discretion."

I need not say, therefore, that my friend's proposition consist^ of two
branches—first of all, that a defensive regulation which is reasonable
and necessary will be submitted to; secondly, that if it is not submitted
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to, tlie nation has, in order to compel assent, the resort to force alone

—

which is war. Bat I would like to say one thing, as I have drawn
attention to this, although it is not strictly to the point upon whicli I

am, but it is nevertheless sufficiently ad rem to justify my now alluding

to it. You will observe that in this paragraph my friend Mr. Phelps
has recognized that the territory is the limit within which a municipal
statute operates; and, therefore, he provides for the case of the United
States failing to establish territorial dominion, or territory over the area

to which their statutes have been adjudged to apply, and he is in effect

saying that, although qua statute it has no operation outside the terri-

tory, yet failing operation outside the territory it becomes a good,
effective, defensive regulation.

Now 1 have, ni)on that, to make two observations. I have to ask in

the first place: Is there any precedent in any book of authority or in

any international controversy in which a statute assuming to

1078 exercise authority over a territorial area has ever been regarded
as a jirotective or self defensive regulation'? That is the first

question to which I would invite, when the proper time comes, my learned
friend's answer—Is there any such case? I^ay, I will suggest further
that the very idea of defensive regulation, or defensive act, or self-

preservative act, repels the idea of cut and dried, formulated rules'?

The occasions for acts of self-defence, or self-preservation, are occasions
of emergency—sudden emergency—occasions when there is no time (to

use the expressive language of an eminent Statesman of the United
States, to which I shall hereafter refer),—when there is no time for

deliberation, no time for contrivance, no time for warning, no time for

diplomatic expostulation. That is the very idea at the bottom of all

these exceptional acts of self-defence or self-preservation. But to say
that a statute which fixes its own penalties, including imprisonment,
and which is applied and intended to apply territorially, that is, within
the dominion, is to be regarded, when the occasion of the State requires
the argument to be turned that way, as a defensive regulation applica-

ble to the case of emergency, or falling within the principle of acts of
self-preservation, is, as far as I know, entirely and absolutely without
any kind of authority.

Besides, let me remind you of a further difficulty, as I have touched
upon this point. The very constitution of an international Court implies
that there is a question to be settled upon international principles

—

ujwn the principle that the Court is not the Court of the captor only,

but a Court which is charged with the care of, and thfe just adjudication
upon, matters affecting the rights of all nations, entirely and wholly
apart from the municipal law; and one of the first things which the
Judge of such a court would be called upon to consider would be the
circumstances of the case, the character of the emergency, and the char-
acter of the sanction which by international law would follow upon the
act done if it were not justified by the circumstances of the case. But
here is a cut and dried statute, which tells the Judge that the conse-
quences of the act on which he has to adjudicate are confiscation of the
ship, imprisonment of the men—imprisonment not exceeding a definite
term—or imi)osition of a fine not exceeding a definite amount. This
argument of self-defensive regulation is an ingenious afterthought:
creditable to the subtlety of the minds which have invented it, but not
a defence which was present to their minds when this question was
diplomatically in controversy between Great Britain and the United
States.
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I have been drawn a little away, Mr. President, from the point which
I was upon, although I think what I have said is still quite necessary
to the line of the argument which I am pursuing.

1 have already referred, Mr. President, to this question of the Hover-
ing Acts, and 1 do not intend to repeat myself upon them except to
make this comment: that—although many Powers have adopted Acts
which may be called Hovering Acts, and although other States, espe-

cially those that have similar Acts, have recognized, have not
1079 complained of, have acquiesced in, acts done outside the terri-

torial limits in defence of trade or revenue, acts done by other
Powers under those Acts even where they involve the seizure of their

own ships and subjects—yet I think it would be too much to say, even
at the present day, that the principle of the Hovering Acts can prop-
erly yet be said to be part of international law: it really does rest now
upon that principle of acquiescence which I have mentioned, and that
acquiescence in its turn rests upon the princijile that a nation will not
interfere to throw the mantle of its protection over one of its nationals
when that national has, for his own private ends, been running counter
to a just and reasonable law of a friendly Power.
And I observe that that is the way in which these Hovering Acts are

treated by text writers of authority. I refer to Dana's edition of
Wheaton, the 8th edition published in 1866, and especially to the note
108, following upon the beginning of section 180; but I will not read
the passage for the moment.
Now I will still pursue the question raised, as to certain things which

are done with permission and acquiescence, whether or not they may be
said to be strictly conformable to international law.
Take again the pursuit of vessels out of the territorial waters, but

which have committed an oiience against municipal law within terri-

torial waters—which is a case which my learned friend and myself (and
I have no doubt my learned friends on the other side), have had fre-

quent occasion to consider. Here, again, there is a general consejit on
the part of nations to the action of a State pursuing a vessel under such
circumstances, out of its territorial waters and on to the high sea.

Senator Morgan.—You mean a consent by acquiescence?
Sir Charles Eussell.—A consent by acquiescence.
The President.—And not in every case?
Sir Charles E-ussell.—No, certainly not in every case. I will

state—although not perhaps exhaustively—some of the leading condi-

tions. For instaiKje, one condition is it must be a hot pursuit—that is

to say, a nation cannot lie by for days or weeks and then say: ''You,
weeks ago, committed an ofl'ence witliin the waters, we will follow you
for miles, or hundreds of miles, and pursue you". As to that, it must
be a hot pursuit, it must be immediate, and it must be within limits of
moderation. In other words, we are still considering the character of

the act which is not defined by International law, ivhich is not a strict

right hy Tnternational law, but tohich is something lohich nations icill stand
hy and see done, and not interpose if they think that the particular person
has been endeavouring to commit a fraud against the laivs of a friendly
Power.

Senator Morgan,—That relates to the morality of the act.

Sir Charles Kussell.—To some extent, undoubtedly. The par-

ticular nation would undoubtedly be guided in its acquiescence or non-
acquiescence according to its view of the morality or immorality of the
particular conduct pursued—according to its view of the justice or injus-

tice, reasonableness or unreasonableness, of the particular law.
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1080 I am of course here endeavouring to show that tliese various
cases, quite dissimihir in their character, but all grouped together

by my learned friend, are explicable upon different reasons. Some of
the instances in the later cases which he gives, to which I am going to

refer, are cases that fall within an entirely different category. They
are acts either quasi-belligerent or actually belligerent, and fall within
no rule of international law at all; they are acts which the nation does
at its peril, taking the risk of having to defend them by force if they
are challenged. They do not fall within any (what I may call) peace
principle of international law.

Then again, take the case of sudden emergency, where there is some-
thing that may properly be considered as requiring instant action; as,

for instance, those which are given by Azuni, where to avoid a greater
danger, for example, the spread of fire, you may even destroy the prop-
erty of another under the urgent necessity of the moment, where there
is no time for precautionary measures, and the spread of the fire must
be prevented : there you may act on the instant though by your act you
destroy the property or invade the right of another. The case rests
upon an entirely different principle.

But as regards those cases, as Mr. Webster, the American Minister,
said in the case to which I shall presently refer, what a Government in

such a case has to do in defending or excusing an act which is an inva-
sion of the rights of another sovereign Power, is to "show a necessity
of self-defence, instant, overwhelming, leaving no choice of means and
no moment for deliberation."

That is the language of one of the most distinguished of the Ministers
of the great American community.
Now in time of peace it will be found that the liberty conceded by

consent of nations to maritime Powers as to exceptional acts of self-

preservation is very closely restricted indeed; and here the simple
inquiry is, how far can it be shown that civilized States have agreed to
the exercise of a jurisdiction on the high seas under-the plea of self-

defence or self-preservation.

And I submit that it has never been suggested, still less agreed to
by nations, that a particular Power may judge for itself of the incon-
venience it is suffering from the action of another Power on the high
seas, and put down that action with a high hand. Any such general
proposition is unsound. It may do it; but if it does it it does it as an
act which it must defend by force if challenged; it is not In the exercise
of a legal right. It is a resort to the early sanction of force, and must
be justified, if it be necessary, by force. And the restricted proposition
which we state, and by which we stand, is, that in such a case as the
present, where there was no such instant overwhelming necessity of
self-defence, where there tvas time for device of means, where there ivas

time for deliberation, where there teas time for diplomatic expostula-
tion and representation, that it is idle to try to treat this case as

1081 a case of necessary self-defence or self-preservation. For be it

recollected that beyond the fact of the legislation, which was pro-
fessedly a territorial legislation, and a territorial legislation only: and
beyond the fact of the seizures, which were made upon the basis of the
assertion of that territorial legislation, there was, before these seizures
began, no representation made to Great Britain by the United States
that she regarded this as a matter of national interest by which, right
or wrong, tliey were determined to stand. And up to the present time
even there has been no such representation.



302 ORAL ARGUMENT OF SIR CHARLES RUSSELL, Q. C. M. P.

Their case has been based upon alleged riglit, and based upon right

mainly and primarily upon the ground of extended territorial jurisdic-

tion over the waters of Behring Sea. We say therefore the true propo-

sition, the true limitation, iu such cases, in times of peace, as between
„^ , ,. ., friendly Powers, is that there is no right by international
The true limit,

j. • j.i i
• i> j.i t- t ^ ^^

of self-defence iu law to seize the ships ot auotlier nation—1 am excluding
time of peace. cases withiu the Hovering Acts, which I have already
dealt with—that in time of peace there is no right to seize the ships of

another nation on the high seas except for piracj-.

I may be asked, finally, may there uot be cases in which, although it

may not be possible to formulate the interests of a nation under any
recognized head of laAV, municipally or internationally regarded: yet
may there not be cases iu which there may be great interests of a nation

which yet call for and morally justify that nation iu acting, and acting

in assertion of those interests and in defence of them? Yes 5 there are

such cases; but what are they? They are cases which rest upon the
very same principle upon which nations have been driven, sometimes
justly, sometimes unjustly, to defend territory which they have acquired,

or to acquire territory in which they have by international law no right,

but which, either in pursuit of a great ambition, or in the gratiticatiou

of racial antipathy, or under the influence of the ambition of a great

potentate, they choose to think is necessary for the well-being and safety

of the nation. But that is not international law, or international right.

That is war, and is defended as war, and justified as war alone.

And I do not hesitate, Mr. President, to follow out this illustration to

its conclusion. I do not hesitate to take the concrete case of these seals.

It would be remarkable if they did it, they would be very unwise if

they did it—extremely foolish if they did it—if I may respectfully say
so. But the United States might choose to say:—We regard the inter-

ests of fur-sealing as of so great a magnitude, as of so much importance
to the well-being of our great community, as so important to the advanc-
ing interests of oivilization the world over, that we will assert, right or

wrong, our claim against the world to protect the fur-seals iu Behring
Sea, or miles away from the Behring Sea.

But that would be war.
And there is another side to the question. Great Britain might choose

to say:—We consider the interests involved in this question as

1082 very great and very important—not merely to the interests of the
Canadians, to the interests of a ris'iug colony; but in view of the

broader and greater principle which we conceive to be involved, the

interference with the eqality of all nations on the high sea, the attempt
by one nation to usurp special privileges and special powers on the high

sea. We consider that question to be of so great importance that we
will defend it by force.

But that again is war.

That is uot international law; that is not international right; and
that is not the character of the question which this Tribunal has been
invoked to determine. In this at least we are agreed : that as regards

these questions which I am discussing (I have nothing to do with regu-

lations at this moment) as regards these questions of legal right, we are

to address you as lawyers would address judges, as advocates would
address jurists.

Iu view of, aud after, this general statement upon this matter, I now
Examination of ^^k your Consideration of the authorities cited by my

examples of acts of learned friend: and you will see that they fall wathin one

by unit'ed'^stat^'^s* or othcr of the Categories to which I have adverted, aud
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are not cases of acts of defence or in the nature of acts of self preser
vation, as sujigested.

The first of these is at page 152, the case of Amelia Island, which
occurred in the year 1810. This will be found to have been in effect

belligei ency. These are the facts; and I take them as they are put in

the printed Argument of the United States.

Amelia Islaud, at the mouth of St. Mary's river,

Which I may say is off what is now the -State of Florida

and at that time iu Spanish territory, was seized in 1817 by a band of buccaneers
under the direction of an adventurer named McGregor, who, iu the name ot the
insurgent colonies of Buenos Ayres and Venezuela, preyed indiscriminately on the
commerce of Spain and of the United States. The Spanish Government not being
able or willing to drive them off, and the nuisance being one which required imme-
diate action, Presidmit Monroe called his Cabinet together in October, 3817, and
directed that a vessel of war should proceed to the island and expel the marauders,
destroying their works and vessels.

Why, the mere statement of the case, as it is put here—not unfairly

at all—by my learned friends, shows what the character of the case was.
I have before me the message of the President of the United States to

Congress, in which he ex^ilains and justifies the action that is referred

to in that case; and having read that, I shall not need to say more about
it. Of course if I am relieved, as I should be delighted to be relieved,

of any of these cases by the Tribunal, I shall pass on.

The President.—Not at all.

Sir Charles Russell.—But I must deal with each of them unless
I am so relieved.

1083 This was the message of President Monroe, delivered on the
13th of January, 1818, He says

:

I have the satisfaction to inform Congress that the establishment in Amelia Island
has been suppressed, and without the eS"asion of blood. * * * * By the suppression of
this establishment and that of Galveston, which will soon follow, if it has not already
ceased to exist, there is good cause to believe that the consummation of a project
fraught with much injury to the United States has been prevented. When we con-
sider the persons engaged in it, being adventurers from diflerent countries, with
very few, if any, of the native inhabitants of the Spanish colonies;—the territory
on Avhich the establishments were made, one on a portion of that claimed by the
United States, westward of the Mississippi; the other on the part of East Florida,
a province in negotiation between the United States and Spain;—the claim of their
leader, as announced by his proclamation on taking possession of Amelia Island,
comprising the whole of both the Floridas, without excepting that part, of West
Florida which is incorporated with the state of Louisiana;—their conduct while in
the possession of the island, making it instrumental to every species of contraband,
and in regard to the slaves, of the most odious and dangerous character;—it may
fairly be concliuled that if the enterprise had succeeded on the scale on which it was
formed, much annoyance would have resulted from it to the United States.
Other circumstances were thought to be no less deserving of attention. The

institution of a govLrnment by foreign adventurers in the islaud, distinct from the
colonial governments of Buenos Ayres, Venezuela, or Mexico, pretending to sov-
ereignty and exercising its highest offices, particularly in granting commissions to
privateers, were acts which could not fail to draw after them the most serious con-
sequences. It was the dutj* of the executive either to extend to this establishment
all the advantages of that neutrality which the United States had proclaimed and
have observed in favor of the colonies of Spain, who, by the strength of their popu-
lation and resources had declared their independence, and were affording strong-
proof of their ability to maintain it, or of making the discrimination which circum-
stances required. Had the first course been pursued we should not only have sanc-
tioned all the unlawful claims and practices of this pretended government in regard
to the United States, but have countenanced a system of privateering in the Gulf of
Mexico and elsevrhere, the ill effects of which might and probably would be deeply
and very extensively felt. The path of duty was plain, from the commencement; but
it was painful to enter upon it while the obligation could be resisted. The law of
1811, lately abolished, and which it is therefore proper now to mention, was con-
sidered apjilicable to the case, from the moment that the proclamation of the chief
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of the enterprise was seen, and its obligation was daily increased by other con-

siderations ol' high importance, already mentioned, which were d( enied sufficiently

strong in tlienisclves to dictate the course which has been pursued.

Early intimations having been received of the dangerous purposes of these adven-

turers, timely precautions were taken by the establishment of a Force near the St.

Mary's, to prevent their eii'ect, or it is probable that it would have been more sensibly

felt.

Then on the next page:

For these injuries, especially those proceeding from Amelia Tslnncl. Spain wonld
be responsible, if it was not manifest that, although committed in the latter instance

through her territory, she was utterly unable to prevent them. Her territory, how-
ever, ought not to be made instrumental through her inability to defend it to purposes

so injurious to the United States. To a country over -which she fails to maintain
her authority, and which she permits to be converted to the annoyance of her neigh-

bors, her jurisdiction for the time necessarily ceases to exist. The territory of
Spain, will, nevertheless, be respected, so far as it may be done consistently

1084 with the essential interests and safety of the United States. In expelling

these adventurers from these posts, it was not intended to make any conquest
from Spain, or to injure in any degree the cause of the colonies. Care will be taken
that no part of the territory contemplated by the law of 1811 shall be occupied by a

foreign Government of any kind.

You will see at once what the case was.
Lord Hannen.—Is not the substance of it this: There being no

responsible Government to which recourse could be had for redress,

direct war was made upon these people?

Sir Charles Russell.—Certainly; and they were adventurers,

usurping authority in two places, part attached to American territory,

part attached to the State of Louisiana, with regard to which they
were in negotiation with Spain, at the very time, for the acquirement
of the territory, and which they afterwards acquired. They were, if I

may use that expression, land pirates.

Mr. Justice Harlan.—Sir Charles, it may be worth stating that

under the Constitution of the United States only Congress can declare

war.
Sir Charles Russell.—That I had also recollected. It is impor-

tant, undoubtedly, in that connection. I supposed it had declared war,
though I do not know for certain.

Mr. Justice Harlan.—I do not remember that it had.
Sir Charles Russell.—It did not treat this party as a real bellig-

erent. It treated it rather as a case of land pirates.

The President.—It was rather an act of military execution than of

belligerency, I should say.

Sir Charles Russell.—That may be so—quasi-belligerency, in

point of fact, I suppose.
What I wish to point out is this. I am obliged to Mr. Justice Harlan

for reminding me of what I in fact knew, that the assent of Congress is

necessary to the conclusion of a Treaty and to a declaration of war; but
whether it was war formally declared or not, I wish to point out that

my learned friends, in citing this case, have themselves treated it as

belligerent, because the sentence on page 152, begins with these words:
"A helligerent may "

—

The President.—That is a quotation from Mr. Wharton, I believe.

Mr. Phelps.—All those quotations are from Mr. Wharton. They
should be in quotation marks.

Sir Charles Russell.—Yery likely that is so. I accept it. What
I am calling attention to is this

:

A 'beUigerent may under extreme necessity enter neutral territory and do what is

actually necessary for protection.
And he cites the case of Amelia Island, in respect to which he says:
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The President.—The last line is by Mr. Phelps, but I believe the
two preceding lines are not.

1085 Mr. Phelps.—Mr. Wharton's proposition is the first one, begin-
ning,

Intrnsiou on the territory or territorial waters of a foreign state, eto.

Sir Charles Eussell.—Then Mr. Phelps, I think, agrees that these
words are his.

A belligerent may, under extreme necessity, enter neutral territory and do what
is actually necessary for protection.

Mr. Justice Harlan.—Is that yours, Mr. Phelps, or Mr. Wharton's"?
Mr. Phelps.—Mr. Wharton's.
Sir Charles Eussell.—Are you quite sure, Mr. Phelps I

Mr. Phelps.—I am quite sure.

Sir Charles Eussell.—It is enough then to say I have not the
weight of the authority of my friend Mr. Phelps; I have only the
authority of Mr. Wharton, and he treats it as a belligerent act. I am
sorry I have not both; but I shall be content with one.

But whether war was formally declared or informally declared, the
acts were in the nature of belligerent acts, directed to putting down
the persons who were assuming, without authority, jurisdiction, and
who were committing acts, as I have said, of land i)iracy. That is

practically all that one can say of it.

The next case cited is the case of the Caroline, on page 153. That
was a case where there was, or had recently been, an actual rebellion

in Canada. What happened was this : It appears firom the correspond-
ence which I shall presently refer to, that this vessel, the Caroline,
was armed by a number of persons acting in sympathy with the rebel-

lion. These persons got the vessel to the river which connects Lake
Erie witL Lake Ontario.
The flow oi the water is from Lake Erie into Lake Ontario, and Lake

Erie divides Canadian from United States territory. They got this

vessel, intending to use it as an offensive weapon against Canada, into
the rivei which unites Lake Erie with Lake Ontario, and they got to
the side of the river next to American territory. In that condition of
things the Canadian authorities sent down an armed force, took pos-
session of the vessel, and being unable to take her away, they destroyed
her as being an engine of offence directed against her. My friend Mr.
Box has been good enough to give me a short note which he has
extracted from a parliamentary paper which I have here, and which I
have read, but the note gives the facts. The case of the United States
is set out in a despatch from Mr. Stevenson to Lord Palmerston, dated
the 22nd of May 1838.

According to this despatch, there was an insurrection in Canada.
The Caroline was an unoffending United States vessel. She was seized
in a United States port, set on fire, and sent over the falls of Niagara.
That is the statement of Mr. Stevenson.
The British case, on the other hand, is set out in a despatch from

Lord Palmerston to Mr. Stevenson, dated the 22ud of August,
1086 1841. According to Lord Palmerston's account of the facts, a

small band of Canadian refugees, who had taken shelter in the
state of New York, formed a league with United States citizens for the
purpose of invading British territory, not to aid in the civil war, which
did not exist, as Lord Palmerston contended, but to commit in British
territory robbery, arson and murder. At the United States port of
Schlosser, with the connivance of the authorities there, the Caroline

B S, PT XIII 20
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obtained munitious of war from the public stores, some of which were
conveyed to N^avy Island, in British territory, for the above uses. The
British boat surprised the vessel iu Schlosser harbor at night, removed
the crew, set it on fire, and let it drift over the Falls. Mr. Webster,
who then was the Minister of State, writes in reference to this matter
the language which I have quoted; at a later stage of the diplomatic
discussion, and repeating his view of the facts, says:

Under those circumstances, and under those immediately connected with the trans-
action itself, it will be for Her Majesty's Government to show upon what state of
facts and what rules of international law the destruction of the Caroline is to be
defended. It will be for that Government to show a necessity of self defence, instant,
over-whelming, leaving no choice of means and no monieut for deliberation.

It is set out at page 186 of the printed Argument, in which this case
is referred to.

I have only finally to read the justification which Lord Palmerston
put forward for the act, with which explanation the United States was
content, and did not pursue the matter further. The despatch from
Lord Palmerston is dated the 27th August, 1841, and is set out at page
56 of the correspondence relating to this matter. He gives the state-

ment and facts which I have endeavored to summarize.
The President.—We have not got that.

Sir Charles Eussell.—No, I shall hand this to the Tribunal if

they so desire it. It is upon a matter upon which there is no dispute
as to fact. I am reading historical documents. Lord Palmerston goes
on, after stating the facts very much as I have described them, and
says

:

In this state of things a small band of Canadian refugees, who had taken shelter

in the State of New-York, formed a league with a number of citizens of the United
States for the purpose of invading the British territory, not to join a party engaged
in civil war, because civil war at that time in Canada there was none, but in order
to commit within the British territory the crimes of robbery, arson, and murder.
Her Majesty's Government, and Her Majesty's Minister at Washington have called

these people pirates, and the American secretary of State in a recent note to Mr.
Fox observes, that this name cannot properly be applied to them. The Undersigned
is ready to admit that technically, the word ''pirate" is applied to persons who,
without authority or commission, commit upon the high seas the crimes which this

band of offenders determined to commit upon the land; but if the term is in this

case inappropriate, it is so, not on account of the nature of the acts which these

men were about to i>erpetrate, but on account of the element on which those acts

were to be committed

—

And then he concludes:

That there was no fortification at Schlosser

—

1087 That is the place where the ship was seized.

Her Majesty's Government are ready to admit; for though the place is called

Fort Schlosser, Her Majesty's Government believe that no fortified building at pres-

ent exists there. It is also perfectly true that no hostilities had been commenced on
the American side, if by that expression Mr. Stevenson means the American side of

the river; but that hostilities had been commenced by the Americans is now an
historical fact, and those hostilities consisted in an invasion of British territory by
an armed force from the state of New-York. In fact, the people of New-York had
begun to make war against Her Majesty's Canadian Provinces. They had done so

apparently with the connivance of the Authorities of the State; not only the New-
Yprk territory at Schlosser had lost its neutral character, and had become enemies'

land, but other portions of the territory of that State had assumed the same condition.

One or other of two things must be. Either the Government of New-York know-
ingly and intentionally permitted the band of invaders to organize and equip them-
selves within the Statie, and to arm themselves for war against British territory, out

of the m ilitary stores of the State ; or else the State Government had lost its authority

over the border districts; and those districts were for the moment in open defiance

Of the power of the State Government, as well as at war with the opposite British

province.
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In the first case the British Authorities in Canada had a right to retaliate war for
war; in tlie second case tliey were no louger bound to respect as neutral that portion
of territory which, by shakiug otf its obedience to a neutral Government, had ceased
to be neutral, and could certaiuly not be entitled to the privilege of protecting per-
sons who were actively engaged in making war upon Her Majesty's territory:

Whether that view was right, or whether it was wrong, I am only con-
cerned in showing that the justification of tlie proceedings was a justi-

fication based upon a belligerent right, and as Lord Palmerston
declared, it was an act of defence against an act of war; and it is

enough to conclude this story to say that after some correspondence
the authorities of the United States accepted that explanation, and did
not press any claim for reparation.
Mr. Phelps.—The correspondence on which this matter was con-

cluded was between Mr. Webster and Lord Ashburton, and was of a
very different character from that.

Sir Charles Eussell.—I do not think it is of an essentially differ-

ent character from that. My learned friend is so courteous, that 1 am
sure he would not make that observation unless he thought it was well
founded. We have the correspondence of Lord Ashburton at page
186, and J do not admit that it differs in any sense. I do observe this,

that Lord Ashburton takes up the language which Mr. Webster form-
ulates, and says that you have to show that the necessity for what you
did was instant and overwhelming, leaving no choice of means, and no
moment for deliberation; and Lord Ashburton proceeds to show that
it came within that principle. But I am not aware that there is any
other difference between them.
Mr. Phelps.—The difference was not put upon the ground of being

an act of war or of the United States having lost its character of
neutral territory; but simply as an act of self-defence against a band

of robbers.
1088 Sir Charles Eussell.—Be it so. I think 1 have in effect

already said so, because I pointed out that in answer to Mr.
Webster, who says "can you in justification of this show that the
necessity was instant, overwhelming, leaving no choice of means, and
no moment for deliberation ", Lord Ashburton proceeds to accept that
and justify it.

l!^ow, before the Tribunal rises, as my learned friend has been good
enough to call attention to this point, let me refer to the bottom of
page 186. Lord Ashburton says:

Give me leave, sir, to say, with all possible admiration of your very ingenious dis-

cussion of the general principles which are supposed to govern the right and practice
of inttrfereuce by the }>eople of one country in the wars andqunrrels of others, that
this purt of your argument is little applicable to our imuuMuate case. If Great
Britain, America, or any other country, suffer their people to lit out expeditions to
take part in distant quarrels, such conduct may, according to the circumstances of
each case, be justly matter of complaint, and perhaps these transactions have gen-
erally been in late times too much overlooked or connived at.

That is very much what Lord Palmerston had said

:

But the case we are considering is of a wholly different description, and may be
best determined by answering the following question: Supposing a man standing
on ground Avhere you have no legal right to follow him, has a weapon long enough
to reach you, and is striking you down and endangering your life, how long are you
bound to wait for the assistance of the authority having the legal power to relieve
you? Or, to bring the facts more immediately home to tlie case, if cannon are mov-
ing and setting up in a battery which can reach you, and are actually destroying
life and property by their fire; if you have remonstrated for some time without
effect and see uo»pro.spect of relief, when begins your right to defend yourself, should
you have no other means of doing eo than by seizing your assailant on the verge of
neutral territory?
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The President.—It is not necessary for your case to settle whether
that is an act of legitimate self-defence.

Sir Charles Russell.—That is what Lord Ashbuitou said.

The President.—I think that is perfectly right. I believe he is

more moderate and approi>riate in his terms than Lord Palmerston was.
Sir Charles Russell.—Lord Palmerston was a man who used

strong language, or at all events had the credit of doing so.

The President.—Well I suppose if you say so there was no harm
in my saying what I did.

Adjourned till to morrow at 11.30.



TWENTY EIGHTH DAY, MAY 26™, 1893.

Sir Charles Russell.—Mr. President, I wisli to recall to the minds
of the members of the Tribunal the subject we are discussing, and the
position that it holds in the main argument in the case. I have dealt,

as the Tribunal will remember, with the alleged claims of property in

the seals and of an alleged invasion of right as regards the industry;
and I have endeavoured to establish, and I hope have established, that

there was neither property in the seals, nor anj^ right to the industry
invaded by pelagic sealing; and, therefore, I have stated that if there

were no rights which called for or authorized protection or justified

I)rotection, it was not necessary to discuss, or essential to discuss, what
would have been the rights of protection had property in fact existed,

or had the rights of the industry in fact lieen invaded. But it is, nev-
ertheless, not without importance to follow my learned friend's line of

argument and illustrations as set out in this Argument, in order to see

whether it affects in any way the truth of the proposition that the
pacific rights of nations, that is to say the rights of nations in time of

peace, against ships of a friendly Power on the high seas, are of an
exceedingly restricted and narrow kind. We must assume that the
industry exists, and that my learned friends have i)roduced in argu-

ment the cases which they believe are most in point to establish their

view of what the rights of self-preservation and of defence will justify

nations in resorting to in time of peace. Therefore, it cannot be said,

I think, that the time is wasted in discussing, as I must do, these cases.

I had referred to the case of the " Caroline"; I have only further to

say, in relation to it, that from the standpoint from which 1 am asking
you to consider the question, it is entirely uniu)portaut whether you are
to take the ground u^ion which Lord Palmerston, in the early part of

the correspondence, based the action of the British Government,
namely that it was an act done to put down a body of marauders who
were contemplating offensive operations on Britishterritory, or whether
you are to adopt, as Lord Ashburton did, the formula put before him,
or suggested to him, by Mr. Webster when he used that emphatic lan-

guage pointing out that the strict emergency of the case could alone
justify any exceptional measures.

I conclude my reference to the subject by citing the fact that Lord
Ashburton finally made a kind of apologetic statement, and that is

rather significant in regard to the matter, showing that he regarded it

on the border line. Chancellor Kent in his " International Law "refer-

ring to the matter (at page 148 of the 2nd edition by Mr. Abdy) says
this:

Her Majesty's Government having stated tlieir regret at the violation of territory
complained of, and at the omission, or neglect, to exj)laiu and apologize for that vio-

lation at the time of its occurrence.

1090 And so forth.

The matter was then allowed to drop.
Mr. PHELrs.—Were you reading the language of Chancellor Kent or

Mr. Abdy the editor?

.309
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Sir Charles Kussell.—Tliis is the original text. It is noticeable

also that Lord Campbell who iilled very high judicial offices in Eng-
land—at one time he was Lord Chief Justice after having been Attor-
ney General, and he was afterwards Lord Chancellor—that he, in refer-

ence to the case, (and this is noted at page 187 of uiy learned friend's

Argument) refers to the affair of the "Caroline" as being a difficult

matter, and he then goes on to say:

Eveu Lord Grey tokl me he thought we were quite wrong in what we had done.

And he goes on to say, assuming the facts to be as he states, that he,

Lord Campbell, thinks it was justifiable. I read this for this purpose.
It makes very little for my learned friend's contention to cite isolated

cases in which things have beeu done by particular Governments and
in particular circumstances, and to show that those Governments sought
to justify what they had done under international law: the fact that
they sought to justify it under international law would not prove that
it was international law.

A large number of cases of that kind, acquiesced in by different Gov-
ernments, might go, according to the extent and the number of instances
and the period of time over which they extended—the general acqui-

escence and consent would go, according to the volume and importance
of the cases, a certain way to jirove wliat was international law: but
isolated instances would not.

The next case my learned friend refers to is at page 153 of the printed
book. That is the case of the fort on the Appalachicola river. This
was a case, shortly stated, of putting down a band of marauders. I

should have said that in every one of these cases we have tried to get
at the original documents; if it be a United States case, at the United
States documents; if it be a British case, at the British documents.
This was a United States case, and I will refer for a moment to what is

said in the argument about it. I will first read the account in the
United States Argument.

In 1815, under orders of Mr. Monroe, measures were taken for the destruction of a
fort held by outlaws of all kinds on the Appalachicola River, then within Spanish
territory, from which parties had goue forth to pillage within the United States.

The governor of Perisacola had been called upon to rejjress the evil and punish the
marauders, but he refused; and on his refusal the Spanish territory was entered and
the fort attacked and destroyed, on the ground of necessity.

Now I take the original United States documents; and I refer first

to the communication from the acting Secretary of War, George Gra-
ham, to General Gaines. I am reading from page 1140 of the United
States Official Papers

:

The papers have been submitted to the President, and I am instructed by him to

inform you that he approves- of the movement of the troops from Fort Montgomery
to Fort Scott. The appeavanci; of this additional force, he flatters himself, will at

least have the effect of restraining the Seminoles,

1091 those are the Seminole Indians, with whom the United States

was at that time at war,

from committing farther depredations, and perhaps of inducing them to make repa-
ration for the murders which they have committed. Should they, however, per-

severe in their refusal to make such reparation, it is the wish of the President that
you should not on that account pass the line and make an attack upon them within
the limits of Florida until you shall have received further instructions from this

Department.

And, on page 1141, there is a further communication to the same
gentleman commanding the United States forces:

Should the Indians, however, assemble in force on the Spanish side of the line

and persevere in committing hostilities within the limits of the United States, you
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will in that event exorcise a sound discretion as to the propriety of crossing the line

for the purpose of attacking them and breaking up their towns.

The ijroclamation of General Jackson on the 29th of May, 1818,

completes all 1 need trouble you with in this connection. This is the

Proclamation

:

Major-General Andrew Jackson has found it necessary to take possession of

Pensacola.
He has not been prompted to this measure from a wish to extend the territorial

limits of the United States, or from any unfriendly feeling on the part of the Amer-
ican Republic to the Spanish Goveruiueut. The Seminole Indians inhabiting the

territories of Spain have,' for more than two years past, visited our frontier settle-

ments with all the horrors of savage massacre. Helpless women have been butch-
ered, and the cradle stained with the blood of innocents. These atrocities, it was
expected, would have early attracted the attention of the Spanish Government and,

faithful to existing Treaties, speedy measures adopted for their suppression. But
so far from beiug able to control, the Spanish authorities were often compelled,
from policy or necessity, to issue munitious of war to these savages; thus enabling,

if not exciting, them to raise the tomahawk against us.

That is his justification. I need not point out that that is a state

of war.
Mr. Phelps.—You do not mean that that is the transaction that is

referred to in my Argument; that is three years later—the occupation

of Pensacola for a different reason.

Sir Charles Russell.—Yes, this is the occupation of Pensacola
that I have been reading.

Mr. Phelps.—But it is some years after. I do not object to your
reading it, of course.

Sir Charles Eussell.—I assure you it is part of the story and
the same transaction. It begins on October 17th, or at least the earliest

communication I have read is then, and the proclamation of General
Jackson, after the attack, is on the 29th May, 1818. The mistake that

my learned friend has fallen into, with great deference is, that it is not
1815 but 1817. I think that my learned friend will find we are right

in that.

1092 We have had a careful search made through the whole of the
American pai^ers of the time, and that is the only one which we

can identify as being referred to in this Argument, But whatever the

time may be, my learned friend, I think, will not deny that the state-

ment in his Argument that it was "held by outlaws of all kinds on the

Appalachicola River, then within Spanish territory, from which parties

had gone forth to pillage within the United States" relates to the

Seminole Indians to whom I have referred. About that there can be
no doubt.
Now the next case which my learned friend refers to is at the bottom

of the same page

:

A similar case was that of Greytown. It was a port on the Mosquito coast, in

which some United States citizens resided. These citizens, and others interested

with them in business, were subjected to gross indignities and injuries by the local

authorities, who were British, but who professed to act from the authority of the
king or chief of the Mosquito Islands. The parties then appealed to the commander
of the United States sloop of war Cyane, then lying near the port, for protection.

To punish the authorities for tlieir action he bombarded the town. For this act he
was denounced by the British residents, who claimed that the British Government
had a protectorate over that region. His action was sustained by the Government
of the United States, the ground being the necessity of punishing in this way the
wroug to the citizens of the United States, and preventing its continuance.

Now, here again, we have the Official Papers. The United States
President, at that time Mr. Franklin Pierce, in his Message to Congress
explains this occurrence. He says, after referring to the position of
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Americau interests in Central America, and to tbe necessity for estab-
lishing inter-oceanic communication across the Isthmus

—

A Company was organized under the authority of the State of Nicaraj^ua, but
composed for the most pnrt of citizens of the United States, for the purpose of open-
ing such a transit way by the Eiver San Juan and Lake Nicaragua, which soon
became an eligible and much-used route in the transportation of our citizens and
their property between the Atlantic and Pacific.

Meanwhile, and in anticipation of the completion and importance of this transit-
way, a number of adventurers had taken possession of the old Spanish Port at the
mouth of the River San Juan in open defiance of the State or States of Central
America, which, upon their becoming independent, had rightfully succeeded to the
local sovereignty and jurisdiction of Spain. These adveuturers undertook to change
the name of the place from San Juan del Norte to Greytown; and though at first

pretending to act as the subjects of the fictitious Sovereign of the Mosquito Indians,
they subsequently repudiated the control of any Power whatever, assumed to adopt
a distinct political organization, and declared themselves an independent Sovereign
State.

Then he goes on

:

At a later period, they organized a strong force for the purpose of demolishing the
establishment at Punia Arenas; but this mischievous design was defeated by the
interposition of one of our Ships of War at that time in the Harbour of San-Juan.
Subsequently to this, in May last, a body of men from Greytown crossed over to

Puuta Arenas, arrogating authority to arrest on the charge of murder a
1093 captain of one of the steamboats of the Transit Company. Being well aware

that the claim to exercise jurisdiction there would be resisted then, as it had
been on previous occasions, they went prepared to assert it by force of arms. Our
Minister to Central America happened to be present on that occasion.

And he proceeds to state how he was threatened upon American
territory; and thereupon they proceeded to bombard the town in which
tliese people took refuge; and he says finally:

This pretended community, a heterogeneous assemblage, gathered from 'ariouB
countries and composed for the most part of blacks and persons of mixed blood, had
previously given other indications of mischievous and dangerous propensities.
Early in the same month, pro])erty was clandestinely abstracted from the depot of
the Transit Company and taken to Greytown. The plunderers obtained shelter
there, and their pursuers were driven back by its people, who not only protected the
wrongdoers and shalred the plunder but treated with rudeness and violence those
who sought to recover their property. Such, in substance are the facts.

And so on.

And, finally, he describes it as a place which they were justified in

bombarding,

it was in fact a marauding establishment too dangerous to be disregarded, and too
guilty to pass unpunished, and yet incapable of being treated in any other way than
as a piratical resort of outlaws, or a camp of savages, deyjredating on emigrant
trains or caravans and the frontier settlements of civilized States.

The bearing of their illustration upon the question of seizing and
confiscating a ship because it caught or was about to catch a seal, half
a dozen seals or a dozen seals,—I suppose the number makes no differ-

ence—seems somwhat remote.
The President.—Have you official statements of the view of the

British Government on that business?
Sir Charles Eussell.—I am not sure.

The President.—It was invoked as a protector ; and it would be
interesting to know what was the view of the British Government as
to that.

Sir Charles Russell.—I will see if I have the document. We
have a despatch which I have not read, and I will go through it.

The President.—It may be of interest in their view of the question.
Sir Charles Eussell.—Yes. I should think it exceedingly likely
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that they thought that the United States Government had gone a great

deal too far ; but I will read the despatch in a moment.
Now on page 154 you will find a reference, which will be easily

appreciated, to the Orders in Council of 1809. This is touching on a

very sore subject, though its soreness has been somewhat mitigated by
time. One great Power was at war, practically, with a combination of

other European Powers, and the Emperor Napoleon had prohibited

British commerce with certain neutral ports; and, as a retaliatory

measure of war, British Orders in Council were issued exactly in the

same way as had been done by Napoleon : there was a similar inter-

diction: it was act against act: the Powers were involved in a
1091 struggle for mastery, each doing what it could to minimise the

enemy's powers of resistance and attack. What light it throws
on this matter I confess 1 do not know, but I do observe that when the

Orders in Council were brought before prize courts for adjudication,

the exceptional character of these Orders in Council was recognized;

for I see at page 155 of the Argument of the United States my friend

cites, with great fairness, from Lord Stowell, then Sir William Scott:

Again, speaking of those retaliatory measures as necessary for the defense of
commerce, he says in another case

:

In that character they have been justly, in my apprehension, deemed reconcilable

with those rules of natural justice by which the international communication of
independent States is usually governed.

And immediately before that he says:

When the State, in consequence of gross outrages upon the laws of nations com-
mitted by its adversary, was compelled by a necessity which it laments, to resort to

measures which it otherwise condemns, it pledged itself to the revocation of those
measures as soon as the necessity ceases.

And this again was war. They were engaged in what may be
described as a death struggle.

Now, Mr. President, 1 come to a reference on page 155 which is of

quite a different character, introduced here strangely out of its order

as it seems to me. It is a statement, and, as we conceive, an entirely

misleading statement as to the views asserted by Great Britain in

relation to rights of fishery off the coast of Newfoundland and Nova
Scotia. At best it would be an argumcntum ad liominem; but it is so

seriously in error in point of fact that I think it is well that the matter
should be fully, clearly, and chronologicall}^ put before this Tribunal.

I say so all the more because, in relation to this matter of the New-
foundland fishery, Mr. Phelps on page 157 of his argument says:

If the countries now contending were right then,

that is to say, in reference to the fishery claims on the east coast of

America, and on the coasts of Newfoundland and Nova Scotia.

in the views entertained by both governments and by all who were concerned for

them, in cabinets, diplomacy. Congress, and Parliament, and in the claims then
made, conceded and acted upon ever since, the precedent thus established must be
decisive between them in the present case. There cannot be one international law
for the Atlantic and another for the Pacific. If the seals may be treated, like the
fish, as only ferce nalurw, and not property, if the maintenance of the herd in the
Pribilof Islands is only a fisherj^ how then can the case be distinguished from that
of the fisheries of Nova Scotia and Newfoundland? Why would it not be, until
conceded away by treaty or thrown open to the world by consent, a proprietary
right belonging to the territory to which it appertains, and which the Government
has a right to defend?

I have to say, in the first instance, that I accept the challenge
1095 which is covered by that statement. We do not insist, and I

shall prove we have not insisted, on a different law, or upon
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diifereiit principles of law in relation to the subjectmatter here
referred to, from those that we are insisting npon in this controversy

to-day; and that we should be quite content to have the law which
applies and exists, and the rights that are claimed in respect of the

fisheries of Newfoundland and Nova Scotia, applied to the controversy
which we are here engaged upon.
Now, I would like to remind the Tribunal shortly (for I must be par-

doned for dealing witli this a little exhaustively), how this matter
arises. When America (that which is now the United States, or part

of it), was a Colony of Great Britain, Great Britain had entered into

certain Treaties with Spain and with France, under which Treaties

unquestionably there were conceded to Great Britain fishing rights

over a considerable extent of the sea beyond the 3-mile territorial limit.

It is not ad rem to go into the history of those Treaties. It is enough
to say that those extended rights as between those Powers, parties to

the Treaties, were given by the Treaties, in other words, by Conven-
tion and Agreement of the parties. In 1776 the American Independ-
ence was declared; and, following that Declaration of Independence
and after the War of Independence, the Treaty of 1783 was entered
into between Great Britain and the new independent Sovereign Power,
now the United States. I first call your attention to what that Treaty
was.

I wish to remind you, before I refer to it, that my friend Mr. Carter,

no doubt with Mr. Phelps' Argument before him, asserted a contention

based upon the statements contained in the Argument. On the 21st

of April, on i)ages 492 and 493 of the printed report will be found my
friend Mr. Carter's argument.

Now I have iiistanoecl the Pribilof Islands. Take the fisheries on the banks of
Newfoundland, which are also another illustration of that. I will not say that they
are a full and perfect illustration, but they will answer for the purpose of my argu-
ment. Great 13ritain asserted, at an early period, an exclusive right to the fisheries

on the Newfoundland banks because she had created a national industry which was
engaged in, and sustained, by her subjects resorting to those banks for the purpose
of gathering fish. And she claimed that the carrying on of that industry was a
property of hers. Upon the United States gaining its indepeudeuce, the United
States asserted a right to participate in those industries. They said, "We were a
part of Great Britain originally, and, indeed, were the people who went there and
created this industry ; but, having gained our independence, we have not lost our
right to carry on this fishery". That right was denied, and an attempt to exclude
them was still maintained, it being admitted on both sides that it was an industry
to which each nation had a peculiar claim. Great Britain insisting it was her own
and that the United States had no right to it, and the United States going on the
ground that it was a national industry, and that they had a right to participate in it,

because they were one of ttie original creators of it. There are numerous other cases

of laws passed by Great Britain for the purpose of protecting'the Herring Fisheries,

and so on.

The Presidknt.—Are those fisheries exclusive of other nations than American and
English?
Mr. Carter.—I do not think they are practically asserted now as being exclusive

of other nations; but they were originally, and there wore contests with other

1096 nations for the possession. They tend to illustrate my argument only; in the
particular case they were not defensible, but they illustrate the view. The

correspondence is printed in our Argument which fully supports it.

The Prksident.—But if the exclusive right was not maintained?
Mr. Carter.—It was maintained for a while; but I do not think it has been main-

tained down to now.

Thereupon, my learned friend, Mr. Phelps, interposes and expresses
his dissent from that, and intimated, as I gathered from him (he will

correct me if I am wrong) that he meant to say in some sense or other

that assertion was doubted.
Mr. Phelps.—What I said was, our fishery rights now are derived

under the Treaty of 1779.
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Sir Charles Eussell.—That goes without saying; that is not tlie

point.

Mr. Phelps.—Not as a right; but as under the Treaty with Great
Britain.

Sir Charles Eusselt..—There are certain fishing rights, undoubt-

edly, that the United States have under the Treaty with Great Britain.

That is true; I am going to show what they are, and that they are in

territorial waters; and also that ontside territorial waters the United

States has those rights not under Treaty at all, but as a recognized

part of the general right of mankind, and I will justify this by refer-

ence to the Treaty which is before me. I understand my friend Mr.

Phelps did not mean to intimate that he was differing from Mr. Carter

and that there was, now, asserted any right inconsistent with the gen-

eral right of all mankind to fish in extra-territorial waters.

Mr. Phelps.—What I meant to say was that the question having
•been decided by Treaty between Great Britain and the United States,

this right of fishing in the open sea had never come up as an actual

question since, that I know of.

There has been great discussion about territorial rights. The case is

cited for the purpose of showing that it was claimed and conceded on
both sides that the fishery to a great distance out into the sea belonged

to Great Britain as an apjjurtenance to its territory.

Sir Charles Russell.—That is a little different from the way in

which it is put in the case; nor is it the historical fact. I will show
what the exact case is in a moment, but my friend will see that in page
156 of his Argument he puts it differently.

He says at the bottom of page 156 :

Upon tliis view entertained by both nations and by all the eminent diplomatists

and statesmen who participated in making or disciissini;' these treaties, the conten-

tion turned upon the true construction ol the grant of fishing rights contained in

the treaty of 1783. It was claimed by the British Government that this was a pure
grant of rights belonging exclusively to Great Britain, and to which the Americans
could have no claim, except so far as they were conferred by treaty.

I shall show that that is not so. Then my learned friend goes on

:

It was contended on the other side, that the Americans, being British subjects

1097 up to the time of the Revolutionary War, entitled and accustomed as such to

share in these fisheries, the acquisition of which from France had been largely

due to their valour and exertions, their right to participate in them was not lost by
the Revolution, nor by the change of government which it brought about, when con-

summated by tlie treaty of 1783. And that the provisions of that treaty on the sub-

ject were to be construed, not as a grant of a new right, but as a recognition of the
American title still to participate in a property that before the war was common to

both countries. Which side of this contention was right it is quite foreign to the

present purpose to consider. It is enough to perceive that it never occurred to the

United States Government or its eminent representatives to claim, far less to the
British Government to concede, nor to any diplomatist or writer, either in 1783 or

1815, to conceive, that these fisheries, extending far beyond and outside of any limit

of territorial jurisdiction over the sea that ever was asserted there or elsewhere,

were the general property of mankind, or that a participation in them was a part
of the liberty of the open sea. If that proposition could have been maintained, the
right of the Americans would have been plain and clear.

Now that is an entire misconception, as I conceive. In the first

instance, let me point out that so far as any special rights were con-

ceded by France—I liave told the Tribunal theie were such—they were
conceded by Treaty. So as regards Spain; but those Treaties only

bound Spain and only bound France, and would not have interfered

one iota with the right of any other nation over the area affected by
them. It bound them and bound them only. But here is the Treaty

of 1783 to speak for itself, and you will see that it recognizes the right
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to fisli in tlie non -territorial waters; but tliat it concedes to the United
States certain rights in tbe territorial waters, and tliat the only disi)nte

that has existed between the United States and the Government of tlie

Queen has been, since those Treaties, as to the interpretation of por-
tions of it which relate to bays and so forth—how they were to be con-
strued and how their limits were to be defined. That arises under a
Treaty of 1818, to which I shall come presently.

Mr. Phelps.—I quite agree Sir Charles with your construction of
the Treaty of 1783. What I cite is the opinions given on both sides at
the time they were negotiating.

Sir Charles Russell.—I do not understand really how my friend,

consistently with what I have just read, can say that he agrees with it,

unless he means to retract that argument as it appears in the printed
Argument.

In order that what I am now about to read may be intelligible to the
Tribunal—I am sorry to have to go into it in detail, but I wish to clear

it up and make it quite apparent what the true position of things is,

—

I may say tliat after that Treaty of 1783, there was, as the Tribu-
nal will recollect, at a later period, in 1812, a war with the United
States, that war arising out of an attempt to take British sailors from
American ships, which was resisted by the United States; the war
ended by the Treaty of 1818, known as the Treaty of Ghent. I am
going to refer now to the Treaty of 1783, after the Declaration of

American Independence; articles is as follows:

1098 Article III.

It is agreed that the people of the United States shall continue to enjoy nnmo-
lested the right:

1. To take fish of every kind on the Grand Bank and all the other hanks of
Newfoundland.

2. Also in the Gulf of St. Lawrence.
3. And at all other places, in the sea, where the inhabitants of both countries used

at any time heretofore to lish. And also, that the inhabitants of the United States
shall have liberty

:

You note the difference between the two.

1. To take fish of every kind on such part of the coast of Newfoundland as British
fishermen shall use (but not to dry or cure the same on that island).

In other words, the right is acknowledged to take the fish outside
non-territorial waters. Inside the territorial waters the liberty is given,

under this Treaty, to take fish of every kind and to use them as British
fishermen may use them, except that they are not to have the right of

landing on the island for the purpose of curing.

Then it says

:

2. And also on the coasts, bays and creeks of all other of His Britannic Majesty's
dominions in America.

3. And that the American fishermen shall have liberty to dry and cure fish in any
of the unsettled bays, harbours, and creeks of Nova Scotia, Magdalen Islands, and
Labrador, so long as the same shall remain unsettled; but so soon as the same, or
either of them, shall be settled, it shall not be lawful for the said fishermen to dry
and cure fish at such settlement without a previous agreement for that purpose with
the inhabitants, proprietors, or possessors of the ground.

Now how was this Treaty regarded by the United States people them-
selves? I refer here again, as I have always tried to do all through, to

official documents as to which there can be no doubt, and for this pur-

pose I refer to the Ileport of the Committee of Foreign Aflairs of the
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House of Repieseutatives, of January 18th 1887; and referring to this
Treaty, they say:

It will be observed that this Article, in coatinuing, confirming, and establishing
the thirteen States and their inhabitants in the taking of fish on the banks, in the
gulf, and in the sea, nses the word "rights"; but uses the word "liberty" in con-
firming to American fishermen the taking of fish on the coasts, bays, and creeks of
every part of the British dominions in Aiiu rica. The word " rights " is thus applied
to fishing in the open sea, which by public law is common to all nations, and was
intended to affirm that Great Britain did not claim to hold by Treaty engagements,
or in any other manner, any exclusive right of fivshing therein. The word " lib-

erty" is thus applied to taking fish, to drying and curing fish, on what was, anterior
to the Treaty, within the jurisdiction, or territorial waters, of Great Britain, but an
exclusive right of taking fish therein w as not hers. "Liberty", as thus used, implies
a freedom from restraint or interference in fishing along the British coasts.

The distinction you see, therefore, is plainly and clearly drawn
1099 by the American representatives themselves. Again, at a later

page, page 38 of the same Keport they say

:

England contended that the word "right'' in the Treaty of 1783 was used as appli-
cable to what the United States were to enjoy in virtue of a recognized independ-
ence, and the word "liberty" to what they were to enjoy as concessions strictly
dependent on the existence of the Treaty ia full force, which concessions fell, as
England asserted, on the declaration of war by the United States, and would not be
revived excepting for an equivalent.

Therefore, so far away as 1812 the contest between the United States
and Great Britain took this form. Great Britain said: so far as the fishing
in non-territorial waters is concerned, you have the same rights at Brit-
ish subjects have, and as all the world has; but as regards these special
liberties which were given to you under the Treaty of 1783, which
enabled you to come into territorial waters, and into the creeks and
l)laces where you w^ould not otherwise have a right— as regards those
wliich are given to you by the Treaty, your title to which is by the
Treaty; those rights are annulled by the fact of war, which has, by
international law, put an end to the Treaty.

I might almost leave the matter there, but it is perhaps better that I
should go through it. I have read what the Kepresentative Committee
of the United States said in 1787. In 1788 the Senate Committee on
Foreign Kelations, referring to the Treaty of 1783, reported in these
words. My learned friends probably have the reference to the docu-
ment. It is N° 109 of the fiftli Congress, first session, page 2, Miscel-
laneous Documents. They there report as to the open sea fishing. It
was merely a recognition of a right common to all nations, and as to
the fishiug on the coasts, bays and creeks within the municipal dominion
of His Majesty. It was an averment that these i ights, theretofore exist-

ing in all British subjects, should have belonged as of right to those
British subjects who by the rebellion had become the citizens of an inde-
pendent nation. You observe therefore the recognition of the view
which I am now putting before you. I am reading these out of order
of date, because they refer back to the Treaty of 1783. Tliere was the
war of 1812, the Treaty of Peace of 1815, and the Fishery Treaty of
1818. The document is to be found in the 3rd volume of Wharton's
Digest of International Law, at page 301. In 1814 Commissioners from
Great Britain and the United States met at Ghent for the purpose of
opening negotiations for peace. What I am about to read is an extract
from the instructions given to the British Commissioners on the subject
of the fisheries that will present tlie view on both sides of the question.
These are of the 28th July, 1814, State Papers, volume 1, page 1543:

But the point upon which you must be quite explicit from the outset of the nego-
tiations is the construction of the Treaty of 1783 with relation to the Fisheries. You
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will observe that the 3rd Article of that Treaty consists of two distinct branchea.
The first which relates to the open sea fisheries we consider of perniancut obli-

1100 gation, being a recognition of the general right which all nations have to
freqnent and take fish on the high seas. The latter branch is, on the contrary,

considered as a mere conventional arrangement between the two States, and as snch
to have been annulled by the war. Yon will see it is an entirely erroneous view to
suggest that at any time and in any part of this discussion, Great Britain was assert-

ing that the open sea was not open to all mankind as between the United States and
herself, or that she was conferring upon the United .States a privilege which she did
not have as a general right.

The matter is important, but I am afraid I am wearying the Tribunal
by reading too much.
The President.—Well, it is a weighty comi)arisou and of great

interest.

Sir Charles Kussell.—I read now from the communication from
Lord Batlmrst, the then Foreign Secretary of Great Britain, 30th Octo-
ber, 1815. I am reading from the volume of the American State Papers,
Class 1, Foreign Eelations, vol. 4, page 355. Mr. John Quincy Adams
was -then Secretary of State for the United States, and Lord Bathurst
is addressing him on the position of affairs. The date of the title page
is 1834.

Mr. Phelps.—We have the book, I understand.
Sir Charles Russell.—No doubt.

But the rights acknowledged by the Treaty of 1783 are not only distinguishable
from the liberties comeded by the same Treaty, in the foundation upon which they
stand, but they are carefully distinguished in the Treaty of 1783 itself. The under-
signed begs to call the attention of the American Minister to the wording of the first

and third Articles, to which he has often referred for the foundation of his argu-
ments. In the first Article Great Britain acknowledges an independence already
expressly recognized by the Powers of Europe and by herself in her consent to eulcr
uto provisional Articles of November 1782. In the third Article

—

the one I read

—

Great Britain acknowledges the rights

it is printed in italics

—

of the United States to take fish on the banks of Newfoundland and other places

from which Great Britain has no right to exclude an independent nation.

These banks are I think something like 100 miles from the coast of

Newfoundland, but they were to have liberty to cure and dry fish in

certain unsettled places; and he then goes on to another branch of the

subject.

I find also that the Counsel for the United States in the case of the

Halifax Commission 1877 refers to these Treaties, and says

:

The Treaties of 1818, 1854 and 1871 related solely to fishing within the three

miles. The Treaty of 1783 recognizes the right of American fishermen to take on the

banks on the high' seas, a right which had always belonged to American fishermen,

never ceded to them by any Treaty, hut which they held by the right of common
humanity.

1101 Now, on the same occasion, Mr. Dwight Foster, who was then

the Agent of the United States, treats the matter thus. I am
reading here from volume II, page 591, of the report of that Fishery
Commission.
He says:

Early in the diplomatic history of this case, we find that the Treaty of Paris in

1763 excluded French fishermen three leagues from the coast belonging to Great
Britain in the Gulf of St. Lawrence, and fifteen leagues from the island of Cape
Breton. We find that the treaty with Spain in the same year contained a relinquish-

ment of all Spanish fishing rights in the neighbourhood of Newfoundland. The
Crown of Spain expressly desisted from all pretensions to the right of fishing in the
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neiglibourliood of Newfoundland. Those are the two treaties of 1763, the Treaty of
Paris with Franco and the Treaty with Spain. Obviously, at that time, Great Britain
claimed for herself exclusive sovereignty over the whole Gulf of St. Lawrence and
over a large part of the adjacent seas.

I have already pointed out that she chiimed that under a Treaty,
whetlier rightly or wrongly:

By the Treaty of Versailles in 1783, substantially the same provisions of exclusion
were made with reference to the French fishermen Now, in that broad claim of
jurisdiction over the adjacent seas, in the right asserted and maintaiued to have
Britisli subjects fish there exclusively, the fishermen of New England, as British
subjects, shared. Uudoubtedly the pretensions that were yielded to by those Treaties
have h)ng siuce disappeared. Nobody believes now that Great Britain has any exclu-
sive jurisdiction over the Gulf of St. Lawrence or the Banks of Newfoundland, but
at the time when the United States asserted their independence and when the Treaty
was formed between the United States and Great Britain, such were the claims of Eng-
laud, and those claims had been acquiesced in by France and by Spain. That explains
the reason why it was that the elder Adams said he would rather cut oft" his right hand
than give up the fisheries at the time the Treaty was formed, in 1783, and that
explains the reason why when his son John Quincy Adams was one of the Commis-
sioners who negotiated the Treaty of Ghent, at the end of the war of 1812, he insisted
so strenuously that notliiug should be done to give away the rights of the citizeua

of the United States in these ocean fisheries.

Now I have a further reference to make to the Committee of Foreign
Relations of the United States Senate, coming down a little later. This
refers to the Treaty of 1818, and I have already given the reference where
that Treaty is to be found. This is the third volume of Wharton's
International Law, Section 304. It recites that,

Whereas diiferences have arisen respecting the liberty claimed by the United
States, for the inhabitants thereof, to take, dry, and cure fish on certain coasts, bays,
harbors, and creeks of His Britannic Majesty's dominions in America, it is agreed
between the Higii Contracting Parties that the inhabitants of the said United States
shall have forever, in common with the subjects of Sis Britannic Majesty, the liberty to
take fish of every kind on that part of the southern coast of Newfoundland which
extends from Cape Ray to the Rameau Islands, on the western and northern coast of
Newfoundland, irom the said Cape Ray to the Quirpon Islands, on the shores of the
Magdalen Islands, and also ou the coasts, bays, harbors, and creeks, from Mount
Joly on the southern coast of Labrador, to and through the straits of Belleisle,

and thence northwardly indefinitely along the coast, without prejudice, however,
to any of the exchisive rights of the Hudson Bay Company : and that the

1102 American fishermen shall also have liberty for ever to dry and cure fish in any
of the unsettled bays, harbors, and creeks of the soutliern part of the coast

of Newfouudlaud, above described, and of the coast of Labrador; but so soon as the
same, or any portion thereof, shall be settled, it shall not be lawful for the said
fishermen to dry or cure fish at siich portion so settled without previous agreement
for such purpose with the inhabitants, proprietors, or possessors of the ground. And
the United States hereby renounce forever any liberty heretofore enjoyed or claimed
by the inhabitants thereof to take, dry, or cure fish on or within three marine miles
of any of the coasts, bays, creeks, or harbors of His Britannic Majesty's dominions in
America not included within the above mentioned limits : provided, however, that the
American fishermen shall be admitted to enter sucli bays or harbours for the purpose
of shelter and of repairing damages therein, of purchasing wood, and of obtaining
water, and for no other purpose whatever. But they shall be under such restrictious
as may be necessary to prevent their taking, drying, or curing fish therein, or in any
other manner whatever abusing the privileges hereby reserved to them.

This is solely conversant with the question of fiicilities and advan-
tages in territorial waters, and has no reference to the question of open
sea fishing.

Now in reference to that Treaty of 1818, the Committee of Foreign
Eelatious of the United States Senate (a reference which is to be found
in the United States Papers, No. 109), says:

Thus it will be seen that the matter to be dealt with was a claim in favour of the
inhabitants of tlie United States to do certain things within the territorial dominion
of His Majesty, and not a matter touching the right of the inhabitants of the United
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Stated to cruize, fish, or do any other thing in waters that by the public law of
nations did not belong to the territorial jurisdiction of His Majesty.

Then follows a discussiou as to the. meaning of the word "bays". 1

do not think I need read that. As a matter of fact, for years upon the

banks of Newfoundland, and without any question, outside the terri-

torial limit, the fishermen of France, of the United States, of Canada,
and of Great Britain are to be found pursuing their calling.

Now I really must ask the Tribunal to allow me to read again this

extraordinary statement beginning at page 150 of the United States
Argument, in view of what I have now read to you.

It is enough to perceive that it never occurred to the United States Government
or its eminent representatives to claim, far less to the British Government to concede,
nor to any diplomatist or writer, either in 1783 or 1815, to conceive that these fish-

eries, extending far beyond and outside of any limit of territorial jurisdiction over
the sea that ever was asserted there or elsewhere, were the general property of
mankind, or that a participation in them was a part of the liberty of the open sea.

If that proposition could have been maintained, the right of the Americans would
have been plain and clear.

Now, I have demonstrated, I submit, that the Treaty of 1783 recog-

nized the right in the open sea, and that it granted concurrently with
the recognition of that right in the open sea certain rights within terri-

torial waters in British territory. It never was suggested that the
former right was affected or touched by the question of the war.

1103 It was not a Treaty right; it was a natural right. It was sug-

gested that the war did put an end to the special privileges that
were granted by virtue of the Treaty ; but the special privileges in non-
territorial waters alone were put an end to by the war.
The President.—Might not there be a difference in respect of time?

The historical expose of Mr. Dwight Foster which you have just read
seems to me to be practically correct; that Great Britain may have
asserted in previous times the doctrine of mare apertwn in opposition to

mare clamsum which was not quite acknowledged,—they asserted an
exclusive right over part of those seas and fisheries which by progress
of time and progress of ideas were considered abandoned, though ihey
did not want to abandon it in fact. Towards the end of the eighteenth
century it was not abandoned; but, perhaps, at the time of the Treaty
of Utrecht it was not quite clear.

Sir Charles Eussell.—I began by telling you. Sir, there were such
claims made by Great Britain, and she professed to base those claims

on Treaty rights conceded by France and by Spain. That is so. I did
not stop to consider whether she would be justified under those Treaties

in making that pretension at all. I have stated wliat was asserted,

what was put forward. There were certain Treaty rights, but that is

ancient history.

The President.—The Treaty rights were limited to about 100

miles.

Sir Charles Eussell.—As I have already pointed out, and you
were good enough to assent to my statement I think, even if such pow-
erful nations as France and Spain had conceded to Great Britain rights

over an area of the sea, they would not have the power of giving to

Great Britain that right as against the people of any other nation in

the world on the high seas. Of course, when the United States became
an independent Power, one of the family of nations, it would have, in

virtue of its sovereignty, the right to claim the free use of the high
seas; but the point is this: that, from 1783 down through the whole of

this negotiation. Great Britain has never asserted, and the United
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States has never alleged that she was asserting, that the right of fishery

in the non-territorial waters was not a right that belonged to every
independent nation. That is the point.

Senator Morgan.—Do you mean she has abandoned it since 1783?
Sir Charges Kussell,—I do not know that tliat would be appro-

priate language. So far as I have read the history of it, there was no
assertion of it: certainly not since 1783.

Senator Morgan.—There was some mention of it.

Sir Charles Kussell.—I have read all the documents, and you
have seen what mention there is of it. I have read that letter of Lord
Bathurst, and I suppose I must read it again. That is going far enough
back. Did you mean the United States abandoned it?

Senator Morgan.—No; Great Britain.

Sir Charles Eussell.—Then I must read this letter of 1815.
1104 First of all, the Treaty of 1783 shows it, as it seems to me; but

here is the official statement.
The President.—I think there is no doubt as to that time. What

I hint at is that perhaps in former times, say in the seventeenth century
towards the middle or end, — perhaps at that time England may have
asserted rights over the sea which it did not maintain in the course of
the eighteenth century, and certainly not in the course of the nine-
teenth. It is rather perhaps a progress of theory than of right.

Sir Charles Eussell.—I recognize an amiable efibrt to give an
explanation of this paragraph, but I beg respectfully to say that this

paragraph, is not capable of it, because the paragraph begins with 1783.
It is not referring to anything antecedent to 1783. If it had, 1 shovld
have begun earlier and examined it earlier, but it begins with 1783 and
it begins with the erroneous statement that the right of fishing in the
open sea was conceded by that Treaty to, or created by that Treaty in,

the United States. That is the fallacy. Not only does it begin in 1783,
but it absolutely goes on to say that the assertion was further made in

1815, because at the to^) of page 157, he says "it never occurred to any
of these diplomatists in 1783 or 1815 to conceive that these fisheries"

and so on, and yet in 1815 Lord Bathurst's letter to the United States
Minister (which I must read again) says:

But the rights ackiiowleged by the Treaty of 1783 are not only distinguishable
from the liberties conceded by the same Treaty and the fouudatiou upon which they
stand, but they ore chiefly distinguished in the Treaty of 1783 itself. The under-
signed begs to call the attention of the American Minister to the wording of the lirst

and third Articles to which he has often referred for the foundation of his argument.
In the first article Great Britain ackuowleges an independence already expressly
recognized by the Powers of Europe and by herself in her consent to enter into pro-
visional articles in November 1782.

In the third article Great Britain acknowledges the right of the United States to
take fish on the banks of Newibundland and other places from which Great Britain
has no right to exclude an independent nation, but they are to have the liberty to
cure and dry them at certain unsettled places within his Majesty's territory.

I think, even if that right was asserted at some earlier period. Sen-
ator Morgan will see that that is a clear abandonment.

I leave this branch of the subject by expressing my agreement with
the opinion stated on page 157 of the United States Argument, tliat

there can not be one international law for the Atlantic, and one for the
Pacific, and I agree the law is the same for each—that outside the terri-

torial limits there is an unrestricted right and liberty for all mankind
to take what it can from the bosom of the sea.

B S PT. XIII 21
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The next subject that is dealt with as to self-preservation in time of
peace is the law of Quarantine, which is referred to on page 159:

" Upon tills principle also", he says, " was based the British act pnttint;; restric-

tions upon the jiansage of a vessel on the high sea, a])proacliing Great Britain from
a port where infectious disease was raging. Quarantine and health regulations
are usually enforced within the jurisdictional limit, and so confined, are in ordi-

nary cases sufficient for their purpose. But when in a particular case they are
1105 insufficient, and the necessity of protecting the country from incursion of

dangerous disease re()nire8 it. no right of freedom of the sea stands in the way
of putting proper restrictions on the ajiproach of vessels, at any distance from the
shore that may be found reciuisite.

I need not say that this is a subject as to which there would be a
ready concurrence of all civilized nations to i)revent the spread of dis-

The Quarantine easc, and any measures that required to be adopted are
analogy. not mcasures that would be likely to be called in ques-
tion by any nation, or as to whicli it would be necessary to resort to the
enforcement of any international principle at all. My learned friend
has misconceived the effect and character of these laws. The British
statute is the 6th of George the Fourth, cha])ter 78, passed in 1825,
which I have before me, and I will furnish my learned friend with it, if

he desires. For brevity, I will read a carefully prepared and correct
summary of that statute. First of all, the Act deals with vessels
coming to the shores of a particular nation in the same way as the
Hovering Acts. It deals therefore solely with vessels coming to British
ports. It does not profess to deal in any other way with vessels beyond
the three-mile limit coming from infected places. The following only
are subject to quarantine:—first, vessels coming to the United King-
dom from infected places; secondly, boats receiving persons and goods
from vessels which have come from or touched at infected places; and,
thirdly, persons or goods on board of such vessels coming from or
having touched at infected places, or on board such receiving boats, in
order to meet the case of trans-shipment from infected vessels.

What are the enacting provisions in relation to those classes of ves-
sels or goods coming from vessels or boats which have come from infected
places? Vessels liable to quarantine, that is, vessels or receiving boats
coming to TJnited Kingdom ports, because, of course, the quarantine is

to be performed with reference to the port to which it is destined and
in the port of the territory,—vessels liable to quarantine are to hoist

quarantine signals on meeting any other vessel at sea or when they are
within two leagues of the United Kingdom coast. Signals are to be
continued so long as the meeting vessel continues in sight, or the ves-
sel itself remains within two leagues of the coast of the United King-
dom, and until the vessel shall have arrived in a United Kingdom port;
and, if it fails to do that, there is a penalty of £100 fixed for it; and
that applies to all ships. How is this jjenalty to be recovered? It

never can touch any vessel that does not come to the port, because,
under section 35, the only remedy for the recovery of the penalty is by
proceeding in a local Court against the Captain of the vessel; and,
therefore, although it sjieaks of the penalty being incurred if the
quarantine signal is not hoisted when it approaches within two leagues,
it cannot be operative until the ship herself, with the Captain on board
of her, has come within the territorial jurisdiction of the port.

Further, vessels having infectious disease on board are required
1106 to hoist a signal when they meet any other vessel at sea or are

within two leagues of the United Kingdom coast; and the signal

is to remain hoisted so long as the meeting vessel remains in sight, or

the vessel itself remains within two leagues of the United Kingdom
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coast while so in sight or within such distance, until it shall have
arrived at the port where it has to j)erforin quarantine. This is the
whole of the Statute, I thiuk.

The PRESIDENT.—I supi)ose that Statute is in application now,—is it

still in vigour?
Sir Charles Eussell.—We have made the enquiry through the

Privy Council Ol'tice as to whether there was any record of its ever
haviug been put in force against foreign vessels, and this is the answer
we got:—Section 8 of the Act enjoined certain formalities on vessels
liable to quarantine as soon as they passed within two leagues of the
British coast; but the Act provides no machinery for enforcing these
Regulations on vessels that do not come within the ordinary limits, or
communicate with the shore, and the Privy Council are aware of no
instance of any attempt to interfere with any vessel simply passing out-

side the 3-mile limit, and, in fact, such interference would have been, as
far as they understand, both unnecessary and illegal.

Mr. Phelps.—Is the Act repealed?
Sir Charles Eus>sell.—ls[o. It is, therefore, not a Statute which

enforces any i)enalty in rem against the ship at all; it is one which
simply imposes a j)enalty against the Captain, which is not enforceable
till he comes within the jurisdiction of the Court, and comes with the
ship into the jjort, and wliich can only be recovered in the local munic-
ipal Court.
Of course the performance of quarantine is an operation which must

be gone through in the territory of the port. The observation of Lord
(3hief Justice Cockburn alludes to this in his Judgment in the Queen v.

Keyn, and he treats it, and I think correctly treats it, thus. He says

:

I am further of opinion that Parliament has a perfect right to say to foreign ships
that they shall not, without complying with Britiwh law, enter into British ports,
and that if they do enter they shall he subject to penalties, unless they have pre-
viously complied with Requisitions ordained by the British Parliament.

A proposition which is, as I submit, perfectly sound.
Let me just ilhistrate that. I am quite unable to appreciate what is

in my friend's mind about this. Does he suggest that, uiuler this law,
we could go outside territorial waters and seize the ship—for instance,

a ship that was passing through the British Channel, beyond the three
mile limit, on its way to some European i)ort"? Does he suggest that
we could under this Statute go outside tlie territorial limits and seize

that ship, because she had not hoisted a signal? Such a thing would
be imi^ossible. The Statute creates a penalty, a penalty only recover-
able against the captain, and only recoverable in a municipal court,

when the ship arrives within the territory.

Now I come to the next question, which my friend treats as
1107 important, which covers some space in the printed Argument. I

am referring to the last sentence of page 160, where my friend
says

:

Upon the same principle has been maintained the right of visitation and search,
as against every private vessel on the high seas, by the armed ships of any other
nationality. Though this vexatious and injurious- claim has been much questioned,
it is firmly established in time of war, at least, as against all neutrals. Says Sir
William Scott—

And then he proceeds to give a citation. Then he says:

It has been said that the right of search is conlmcd to a time of war.
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Certainly it is, and will still be said, except under Treaty. Then my
friend continues:

That assertion proceeds upon the ground that only in time of war can the necessity
for it arise. No one has ever claimed that the right should he denied in time of peace,
if an equal necessity for it exists. And when such necessity has heen regarded as
existing, the right has heen asserted. Prior to the war of 1812, between the United
States "and Great Britain, the latter country claimed the right in time of peace to

search American ships on the high seas for British subjects serving as seamen.
Though the war grew out of this claim, it was not relinquished by Great Britain when
a treaty of peace was made. It has been disused, but never abandoned.

Kow I stop there for a moment, and I proceed to examine the question.

And first I would like to make one general observation upon it. It is

quite true that at that time an attempt was made by Great Britain to

assert the right to take British seamen from the ships of the United
States—perfectly true; audit is perfectly true also that at a later stage

it was—I will not say asserted—but assent was sought to be obtained
to the right to search vessels—to visit vessels—for the i^urpose of ascer-

taining their nationality; that is to say, it was not asserted there was a
riglit to visit a United States or French vessel if it was merely a United
States or a French vessel flying French or United States colours, the

assertion was limited to the case where there was ground to suspect that

the flag of France or the flag of the United States was used dishonestly

or fraudulently in order to cover illicit trade in slaves. It is perfectly

true that those two assertions were made, and now I proceed to show
how they were dealt with, and to enquire whether this statement is cor-

rect, which my friend has thought right to put here in his Argument,
that: "Though the war grew out of this claim, it Avas not relinquished

by Great Britain when a Treaty of peace was made. It has been dis-

used, but never abandoned". That is the i^roposition that my learned

friend x)uts forward.
Then he proceeds:

The objection to it on the part of the United States was the obvious one that it

was founded upon no just necessity or propriety. Had it been a measure in any
reasonable sense necessary to self-defense on the part of Great Britain, its claim
would have rested on a very different foundation, and would have been supported
by the analogy of all similar cases. The right of search is exercised without ques-

tion as against j)rivate vessels suspected of being engaged in the slave trade.

1108 I beg to say that that is a further inaccuracy, and that I think
my friend, if he examines it carefully, will find that that is not

correct, and that it is only under Treaty that there is such a right of

search.

Then he goes on

:

And it is very apparent, that as the increasing exigencies of international inter-

course of all kinds render it necessary, the principle that allows it in time of war
will be found sufficient to allow it in time of j)eace.

That is looking into the future. It is not considering what the law-

is, but suggesting what, at some future time, it may be.

Then he proceeds:

The rule, as has been seen, grows out of necessity alone, and must therefore extend
with the necessity.

And thereupon he proceeds to refer to the correspondence of Lord
Aberdeen.

I shall now bring this matter (beginning with the correspondence that

is there referred to, from 1840 until the last occasion when the subject

was referred to, as fiir as I am aware, in public—in Parliament), down
to the year 1858, but I need not do that at any very great length.
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Kow Lord Aberdeen, who was then Prime Minister, writes to Mr.
Everett, who was at that time Secretary of State of tlie United States,

on the 20th December, 1841; and I will ask you, Mr. President, when I

read this, to see,—while it is as streuuons a demand on the part of the
Foreign ]\Iinister for consent on the part of the United States to a course
that the Minister of Great Britain is urging as eminently reasonable
from his point of view,—whether it amounts to an assertion of it as a
right at all, or whether it is not rather a demand for the reasonable
assent on the part of the United States to what is suggested.
Now this is the language of Lord Aberdeen's letter:

The Uudersisincd, etc., lias tho lionor of addressing- to Mr. Everett, etc., tlie obser-
A'iitions which he feels called upou to make, in answer to the note of Mr. Stevenson,
dated on the 21st of October.
As that communication only reached the hands of the Undersigned on the day

after the de])artnre of Mr. Stevejison from London, on his return to America, and as
there has since been no Minister or Charge d'Affairesfrom the United States resident
in this country, the Undersigned has looked with some anxiety for the arrival of Mr.
Everett, in order that he might be enabled to renew his diplomatic intercourse with
an accredited Representative of the Republic. Had the Undersigned entertained no
other purpose than to controvert the arguments of Mr. Stevenson, or to fortify his
own, in treating of the matter which has formed the subject of their correspondence,
he would heave experienced little impatience; but as it is his desire to clear nj) all

doubt, and to remove misapprehension, he feels that he cannot too early avail him-
self of the presence of Mr. Everett at his post, to bring to his knowledge the true
state of the question at issue.

The Undersigned agrees with Mr. Stevenson in the importance of arriving at a clear
understanding of the matter really in dispute.
This ought to be the first object in the differences of States, as well as of indi-

viduals ; and, happilj", it is often the first step to the reconciliation of the par-
1109 ties. In the present case, this understanding is doubly essential, because a

continuance of mistake and error may be productive of the most serious
consequences.

Would you, Mr. President, kindly allow my friend Sir Eichard
Webster, to read this next passage for me.

Sir Richard Webster.—He "goes on:

The Undersigned again renounces, as he has already doue, in the most explicit
terms, any right on the part of the British Governmeut to search American vessels
in time of peace. The right of search, excejjt when specially conceded by Treaty, is

a purely belligerent right, and can have no existence on the high seas during peace.
The Undersigned aijprehends, however, that the right of search is not confined to

the verification of the uationality of the vessel, but also extends to the object of the
voyage, and the nature of the cargo. The sole purpose of the British cruizers is to

ascertain whether the vessels they meet with are really American or not. The right
asserted has, in truth, no resemblance to the right of search, either in principle or
in practice. It is simply a right to satisfy the party who has a legitimate interest
in knowing the truth, that the vessel actually is what her colours announce. This
right we concede as freely as we exercise. The British cruizers are not instructed
to detain American vessels under any circumstances whatever; on the contrary, they
are ordered to abstain from all interference with them, be they slavers or otherwise.
But where reasonable suspicion exists that the American flag has been abused, for
the purpose of covering the vessel of another nation, it would appear scarcely cred-
ible, had it not been made manifest by the repeated protestations of their Represent-
ative that the Government of the United States, which have stigmatized and
abolished the trade itself, should object to the adoption of such means as are
indisijensably necessary for ascertaining the truth.

Then lower down on the same page he says

:

The Undersigned has also expressed his belief that the practice was general, of
ascertaining by visit, the real character of every vessel on the high sejis, against
which there should exist reasonable ground of suspicion. Mr. Stevenson denies this

;

and he asks, what other nation than Great Britain had ever asserted or attempted tc
exercise, such a right? In answer to this questiou, the Undersigned can at once
refer to the avowed and constant practice of the United States, whose cruizers,
especially in the Gulf of Mexico, by the admission of their public journals, are
notoriously in the habit of examining all suspicious vessels, whether sailing under
the English flag, or any other.
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Sir Charles Eussell.—Then he says at page 618

:

It is nndonbtedly true, that this right may he ahtised, like every other which is

delegated to many and different hands. It is possible that it may be exercised

wantonly and vexationsly; and should this be the case, it would not only call for

remonstrance, but would justify resentment. This, however, isiu the highest degree

improbable; and if, in vspite of the utmost caution, au error should be conimitted,

and any American vessel should suffer loss or in.jury , it would be followed by })roiiipt

and aniple reparation. The Undersigned begs to repeat, that with American vessels,

whatever be their destination, British cruizers have no pretension in any manner to

interfere. Such vessels must be permitted, if engaged in it, to enjoy a monopoly of

this unhallowed Trade; but the British Government will never endure that the

fraudulent use of the American flag shall extend the iui(iuity to other nations by
whom it is abhorred, and who have entered into solemn Treaties with this country
for its entire suppression.

1110 I will now read the last paragraph of the letter

:

Mr. Stevenson has said that he had no wish to exempt the fraudulent use of

the American flag from detention; and this being the case the Undersigned is

unwilling to believe that a government like that of the United States, professing

the same object and animated by the same motives as Great Britain should seriously

oppose themsehes to every possible mode by which their own desire could be really

accomplished.

I think I am justified, Mr. President, in saying that although the

word "right-' is used there, it is used in a sense in which even by
writers upon law it is sometimes used ; he uses it to indicate something
claimed which ought to be allowed, ought to be assented to, by the

other Power. He points out that it is not the right of search that he
is insisting on, but the right to use means to ascertain whether or not

a vessel is"fraudulently flying a false flag. This right was resisted by
the United States it was resisted, too, by France. That he was speak-

ing of the right in that vaguer or lesser sense of the term, and not of

something which he could do under the force of some existing law, is

made apparent by the fact that he states that if, the circumstances

being sufficiently suspicious to justify visitation, it turns out upon
visitation that that suspicion is not warranted, then reparation is to be
made to the vessel so visited; whereas, of course, if it were an absolute

right, enforceable against the will of particular nations, you would not

find it accompanied by such a provision for reiiaratiou.

The matter came up again in 1858; and it came up in a way that, if

anything can be made interesting in this matter, will make it more or

less intei-esting to the Tribunal. It came up in the House of Lords on
the 2Gth of July 1858, and some very eminent jurists took part in the

discussion; and Lord Lyndhurst, whose position is known, I should

think, to all members of the Tribunal—at one time Chief Baron of the

Exchequer, afterwards Lord Chancellor, and besides, an important

political personage—rises to put a question, of which he had given

notice to the Secretary of State for Foreign Affairs. America, I think,

has the right to claim him as one amongst many of her distinguished

sons. Lord Malmesbury was the Foreign Secretary. Lord Lyndhurst
said:

Your Lordships, no doubt, have most of you read a speech which was made by
Mr. Dallas, the American Minister, a short time since, at a meeting of his fellow-

subjects, to celebrate the anniversary of American Independence. On that occasion

thehonourahle gentleman stated that the question of the right of visiting American
vessels in time of peace on the high seas had been finally settled. This is a subject,

my Lords, of so much importance and such deep interest that it is material that we
should receive a distinct and precise account of the terms on which that settlement

is based; and I have therefore given notice of a question which I intend to propo.se

to my noljle the Secretary of State Foreign Affairs, in order that he may give us

some explanation on the subject to which I have referred. Many persons—perhaps I



ORAL ARGUMENT OF SIR CHARLES RUSSELL, Q. C. M. P. 327

onglit not to say "many persons", but several persons, and those in a hish political
position—ajipear to think that that proceeding was not justified, and that in point

of fact we have surrendered a most valuable and important right. The
1111 answer which I make to that is, that we have suiTeudered no right, for that,

in point of fact, no right such as that which is contended for ha« ever existed.
We have, my Lords, abandoned the assumption of a riglit, and in doing so we have,
I think, acted justly, prudently and wisely. Now, my Lords, with your permission,
I shall proceed to make a few observations upon the general question, and lo refer
to some of the most eminent authorities on the suliject; but I assure you that I
should not have troubled you were it not that 1 think it is of great importance that
this question should be distinctly and fiually understood and settled. The hrst
proposition which I state is this: That in no writer on international law has that
right ever been asserted; and, in the next place, that there is no decision of any
Court of Justice having jurisdiction to decide such questions in which that right
has been admitted. I wish, in making this assertion, to fortify myself by some
authorities; and I cannot quote a higher or a better English authority than that of
Lord Stowell, who states distinctly, in the words which 1 am about to read—in con-
formity with what I have stated—that no such right has ever been asserted by any
competent authority. His words are these:
"I can find no authority that gives the right of interruption to the navigation of

States in amity npon the high seas excepting that which the rights of war give to
both belligerents against neutrals."

At present I am dealing with tlie assertion that this was a right claimed
and exercised, or claimed to be exercised, by Great Britain, and not
abandoned. But of course the Tribunal will see that this is a valuable
authority, which I need not have to go back upon again, upon what the
law itself is.

That is a distinct statement made by that noble and learned Lord. In addition,
I beg leave to refer to Wiicatou, the eminent American authority on International
law, who states the proposition in these terms:
"It is impossible to show a single passage in any institutional writer on public

law, or the judgment of any Court by which that law is administered, which will
justify the exercise of such a right on the high seas in time of peace independent of
special compact."
So that your Lordships perceive that both on this side of the water and in Amer-

ica, by the best authorities and by the highest jurists, that right, in the passages to
which I have referred, is controverted instead of being admitted. It has been agi-
tated long between this country on the one side and America on the other. The
eminent jurist on the other side of the water makes his statement and assertion ; our
corresponding authority an this side of the water makes his assertion ; and those
assertions directly and distinctly agree. For myself, my Lords, I have never been
able to discover any principle of law or reason on which that right could be sup-
ported. I will refer again to the same high English authority—Lord Stowell—upon
this sirbject, and you shall hear what he emphatically states with respect to it.

That distinguished jurist says:
"No nation can exercise the right of visitation and search on the high seas except on

the belligerent claim. No such right has ever been claimed, nor can it be exercised,
without the oppression of interrupting and harassing the real and lawful naviga-
tion of other countries, for the right, when it exists at all, is universal, and will
extend to all countries. If I were to press the consideration further, it would be by
stating the gigantic mischiefs which such a claim is likely to produce."

I may add that another very high authority—the American Judge Story—in the
well-known case of the "Marianna Flora", expressed the same opinion in almost the
same terms, and in language as emphatic. So here again is a coincidence of author-
ity between the two parties agitating the question—the authority on this side of
the water corresponding exactly with the authority on the other. But I do not

think it necessary to refer to any cases in support of the cases I am consider-
1112 ing; I will refer only to the principle on which the question rests. What is

the rule with respect to the high seas and the navigation of the high seas?
All nations are equal on the high seas. Whether they be strong and powerful, or
weak and imbecile, all are on a footing of perfect equality. What is the position of
a merchant ship on the high seas? A ship is part of the dominion to which she
belongs, and what riglit has the ship of one nation to interfere with the ship of any
other nation, where the rights of both parties are equal? The principle is so clear
and so distinct that it will not admit of the smallest doubt. I am unwilling on a
question of this kind to refer to any arguments of my own, or to any authority which
I can possess on the subject; but hear what is said by Lord Stowell with respect to
the navigation of the high seas. His language is this

:
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"All nations being equal, all have an equal right to the uninterrupted use of the
unappropriated parts of the ocean for their navigation. In places where no local
authority exists, where the subjects of all States meet on a footing of entire equality
and independence, no one State or any of its subjects has a right to assume or exer-
cise authority over the subjects of another."
That is a confirmation of the doctrine which I have stated, that the principle ou

which this question is to be decided, is the equality of all nations on the high seas.
Admitting this principle, how can it be asserted that the ships of one nation can
interfere in any way with the vessels of another? Then, having laid down this
principle, the consideration next occurs that difficulties may arise out of frauds
which may be practised on the high seas ; and it is said that the flag of America may
be assumed by another Power to cover the basest of purposes. Hut how can the act
of a third Power, or of the subjects of a third Power, by possibility affect any right
existing on the part of the United States? Take this case: By our Treaty with
Spain, we have a right to visit and search Spanish vessels with a view to prevent the
Slave Trade. But, how can that agreement between us and Spain, by any possibil-
ity, affect the rights of America? Clearly in no way at all. But, then, what are
our cruizers to do?

He refers a little later to a discussion that took place after the Treaty
of Vienna in 1815. I read a little further down in the same speech.
He says

:

Treaties have been entered into between England and foreign countries, giving
the right of visit. But why enter into such treaties, if the right of visiting is a
national right, founded on international law ? What took place in the year 1815 after
the Treaty of Vienna? Lord Castlereagh applied to the French Government to estab-
lish some mutual system by which cruizers could visit the vessels of either country:
but the Due de Richelieu replied that France would never consent to a maritime
police being established over her own subjects, except by persons belonging to her
own country. I think I have now gone far enough to establish the position with
which I started, etc.

Then Lord Malmesbury,in reply, indorses categorically and distinctly
the opinion of Lord LyndLurst.
The Tribunal here adjourned for a short time.
The President.—Sir Charles, we are ready to hear you.
Sir Charles Russell.—I was about to read the reply of Lord

Malmesbury, who was then the Foreiftn Secretary. I will only read
the part which shows his agreement with the statement of the law as
made by Lord Lyndhurst. He says

:

It is with great pleasure that we have heard the views of my noble and
1113 learned friend on this important subject, because they conform precisely to

the opinion of the Law Officers, of the Crown, whom we thought it our duty
to consult

—

Lord Hannen may recall that the law officers of the Crown at that
time were Sir Fitzroy Kelly, and Sir Hugh Cairns. Lord Malmesbury
says

:

because they conform precisely to the opinion of the Law Officers of the Crown,
whom Ave thought it our duty to consult before we sent answer to the communica-
tions we received from the American Government.

I may say of the then Attorney General, Sir Fitzroy Kelly, that he
was afterwards Chief Baron of the Court of Exchequer, and Sir Hugh
Cairns, afterwards Lord Cairns, was first of all a Lord Justice of
Appeal, and afterwards Lord Chancellor, and a lawyer of Great emi-
nence.
Then Lord Malmesbury proceeds:

When we received General Cass's comnnmication

—

Which I shall presently read to you as showing the views of the
United States upon the question of law.

When we received General Cass's communication, which was addressed to Her
Majesty's Government, we immediately consulted the Law Officers of the Crown,
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and they unaiiimouslj' asserted that the international hiw in relation to this ques-

tion was precisely as it has been just described by my noble and learned friend.

Upon that opinion Her Majesty's Government at once acted, and we frankly con-

fessed that we liave no legal claim to the right of visit and of search which has

hitherto been assumed. Her Majesty's Government therefore abandoned both those

claims, hut at the same time they placed before the American (iovernment the para-

mount necessity of agreeing upon the adoption of sonu' instructions perfectly identi-

cal in character to be jjlaced in tlie hands of the officers of both Governments, and,

indeed, in the hands of the officers of all maritime nations, by which all Powers
should be ruled, so as for the future to avoid all obstruction to commerce, while at

the same time the fraudulent use of national flags may be prevented.

Lord Aberdeen joined in this discussion, and you will recollect tliat it

was Lord Aberdeen, when Minister for Foreign Affairs, who conducted

the correspondence in 1841, to which I referred in this connection a few

minutes ago. Lord Aberdeen says

:

I was therefore astonished to hear my noble and learned friend (Lord Lyudhurst)
quote the statement of the higlily respected American Minister

—

that is Mr. Dallas—

who is now in this country, to the eflect that we had given up frankly and filially

the right of visit and search.

Twenty years ago

—

Eeferring back to the period I have mentioned

—

Twenty years ago the Government of that day repudiated the assertion of any such

right, and "^therefore what the noble i'^arl the Secretary of State for Foreign Affairs

can have given up I am at a loss to understand. Any such right was given

1114 up then as frankly and finally as it possibly can be given up at this moment.
After my noble and learned friend's quoting the high authority of Lord Stow-

ell, it may appear ludicrous in me to quote myself. At the same time, in order to

show how the matter stood twenty years ago, I will just quote a note of my own.
Though an humble authority, still I was speaking.the language of the British Gov-
ernment, and that language was received by the American Government with acqui-

escence and satisfaction.

Then he gives the passage from his letter which I have read to you
already. I will merely read enough of it to remind you what it was.

Its words are these:

The Undersigned resigns all pretensions on the part of the British Government to

visit and search American vessels in time of peace ; uor is it as American vessels that

such vessels are ever visited. But it has been

—

and so on.

He then proceeds to repeat at length the letter which I have already

read.

Now it will be convenient, I think, if I deal at once with the corre-

spondence which led to this discussion in Parliament; and linvokethat
correspondence, not merelybecause it showsthat there wasnotthe asser-

tion as a matter of right at that time, or that if there was at any time

such an assertion, it was definitely abandoned. In view of what I have
so far read, and still more in view of what I am about to read, I will

content myself with expressing my surprise that my learned friend, Mr.

Phelps, having, as I cannot but think he had, all this matter under his

eye, or at least having the opportunity considering it thoroughly,

should have written, as he has written in his Argument, at page 161:

"It has been disused but never abandoned".
The correspondence is correspondence presented to Parliament in

1859, and I read from the Parliamentary papers. I will begin by an
important despatch from General Cass to Lord Napier.

General Cass, I believe, was at that time Secretary of State.

Mr. Justice Harlan.—In what year*?

Sir Charles Eussell.—1859.
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Mr. Justice Harlan.—He was.
Sir Charles Kussell.—It is rather long, but it is important, not

merely for its value as au expression of the views of tlie United States
Government, but for the authority wliieli it cites u])on the general
question of the right of search. On page 5 of this correspondence, he
cites an opinion of Lord Stowell in the decision of a case of a French
vessel seized upon the coast of AlVica: "No nation can exercise a right
of visitation and search upon the common and unappropriated parts of
the ocean except upon the belligereut claim". That is, of course, the
contention that I have for so long been maintaining, that this right of

search is a belligerent right and does not exist in time of peace. He
then proceeds

:

1115 No nation has the right to force its way to the liberation of Africa by tram-
pling on the independence of other States, on the pretence of an eminent

good, l)y means that are unhiwfiil, or to press forward to a great principle by break-
ing throngli other great principles whicli stand in the way.

Then on page 6 is this emphatic statement:

The United States deny the right of the crnisers of any other power whatever for
any purpose whatever to enter their vessels by force in time of peace. No snch right
is recognized by the law of nations. As Lord Stowell truly said: '•! can tind no
authority that gives the right of interruption to the navigation of States upon the
high seas, except that whicli the right of war gives to belligerents against neutrals.
No nation can exercise a right of visitation and search upon the common and
unappropriated parts of the Ocean except upon the belligerent claim".

At page 7 he says something which may have a very distinct appli-

cation to this case:

It is one thing to do a deed avowedly illegal, and excuse it by the attendant cir-

cumstances : and it is another and quite a dih'erent tiling to claim a right of action,

and the right also of determining when, and how, and to what extent, it shall be
exercised. And this is no barren distinction so far as the interest of this country is

involved, but it is closely connected with an object dear to American people—the
freedom of their citizens upon the great highway of the world.

So much for General Cass's view. Communications were then opened
with other European Powers, with France and Germany among others,

and proposals made for the concession of mutual rights by convention,
which some of those Powers agreed to in 1862, On page 38 of this

Parliamentary paper the suggestion is made, which I thiuk emanated
in the lirst instance from Lord Malmesbary, as a basis of such a
Convention.

In virtue of the principle of the immunity of national ilags, every merchant vessel

navigating the high seas is exempt from all foreign jurisdiction. A ship of war can
therefore only visit, detain, arrest and seize those merchant-vessels which she recog-
nizes as being of the same nationality as herself.

Then he proceeds:

The flag he'ing prima facie the distinctive sign of the nationality of a vessel, and
consequently the proof of the jurisdiction to which she is subject, it is natrral that
a merchant vessel on finding herself on the high seas in the presence of a man-of-war
should hoist her flag to attest her nationality : so soon as the man-of-war has made
herself known by hoisting her colours, the mercliaut vessel ought likewise to hoist
hers. If she refuses to hoist her flag it is agreed that she may be summoned to do
so, first, by a blank gun, and if that remains without effect, by a second gun shotted,

but pointed so as not to strike her. As soon as the merchant vessel by hoisting her
flag has established her nationality, the foreign man-of-war can claim no authority
over her. The utmost which the latter may do is, in certain cases, to claim the right
of spealiing witli her; that is to say, to ask her to reply to questions addressed to

her through a speakiug trumpet, but without interfering with her course. When,
however, tiie presuinittion of nationality resulting from the colours hoisted by a
merchant vessel is rendered seriously doubtful by information or by signs of a nature
to encourage the belief that the vessel does not belong to the nation whose colours
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she has assumed, then the foreign man-of-war may have recourse to a verification of

the nationality assumed. With this object a boat shall be sent to the suspected

1116 vessel which shall have been previously hailed to anuonuce the intended visit.

The verification shall consist of the examination of the papers proving the

nationality of the vessel.

These were the proposals whicli resulted iu the Treaty of 1862 upon
the subject.

Lord Hannbn.—From whom did these proposals emanate?
Sir Charles Eussell.—Origiually from Lord Maliuesbury, I think.

It was a communication by Lord Malmesbury, the Foreign secretary,

to Lord Isra])ier the British Minister at Washington. This was Lord
Malmesbnry's proposal as to the identical instructions to be given to

the cruisers of these nations.

He says

:

The exhibition of these documents is all that can be desired. All enquiry into the

nature of the cargo, commercial operations, or, in a word, on any other point but that

of nationality, all search or visit of any kind, are absolutely forbidden. The ofificer

entrusted with the verification ought to conduct his proceedings with great discre-

tion and with all courtesy, and leave the vessel as soon as the verification has been
effected, offering to enter in the ship's papers the fact and circumstances of the
verification, and the motives which determined him to resort to it.

Except in the case of legitimate suspicion of fraud, it ought never otherwise to be
necessary for the commander of a man-of-war to go or to send on board a merchant-
vessel, so numerous are the signs which, putting colours out of the cxuestion, reveal

to the eye of a seaman the nationality of a vessel.

Then follows this important provision

:

In every case it is clearly understood that the man-of-war that decides on board-
ing a foreign merchant-vessel does it at her own risk and peril, and remains respon-
sible for all the consequences which may be the result of her act.

The commander of the foreign ship of war who shall have had recourse to this

measure ought, in all cases, to make it the subject of a report to his Government,
and should explain the reasons of his having so acted. This report, and the reasons
which led to the verification, shall be communicated officially to the Government to

which the vessel whose colours have been verified shall belong.
Whenever the examination shall not be justified by evident reasons, or shall not

have been conducted in a suitable manner, a claim may arise for indemnity.

There then is a communication of a similar kind to the Government
of France; and on page 59 there is a communication to Lord Malmes-
bury by the Duke of Malakoff; and annexed was a draft of instructions

proposed to be issued to the Commanders of French ships of war, which
are, (though I have not compared them word for word), practically

identical with,what I have read. I will read sufficient to justify that

statement. They begin:

INSTRUCTIONS TROPOSED TO BE ISSUED TO COMMANDERS OF FRENCH SHIPS OF WAR.

In consequence of the lapse of the Treaty with Great Britain for the suppression
of the Slave Trade, the French and British Governments have felt the necessity of
coming to some provisional arrangement with respect to the visit of merchant-vessels
suspected of fraudulently assuming the British flag.

1117 The counterpart of that was " suspected of assuming; fraudu-

lently the French flag", and it begins:

Protected by the independence of her national flag, a merchant-vessel navigating
the high seas is subject to no foreign jurisdiction, unless by virtue of any Treaty.
A man-of-war can therefore only visit, detain, arrest, and seize tbose merchant-ves-
sels which she recognises as being of the same nationality as herself.

And it proceeds to point in the same way to the flag being a prima
facie indication, if there is no ground to suspect its honesty, of the
nationality of the vessel.
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Then it proceeds to say that, if it cau be seriously called in qnestiou
that it is fraudulently assumed, the proceedings mentioned may be
taken 5 and iinally, in clause 10:

In every suppositiou

that means in every supposed case,

it is thoroughly understood that the captain of a man-of-war who decides upon board-
ing or sending on board a merchant-vessel, always docs it at his own risk and peril,

and remains responsible for all the consequences of his act.

If the captain is mistaken, if he finds that the vessel is honestly bear-
ing the flag to which she is entitled, then the nation to which the cruiser
belongs must pay if the vessel has been damnified.
The President.—Is not that French draft ai)plicable to time of war?
Sir Charles Eussell.—I do not understand it to be so. I under-

stood this was intended to be applicable in time of peace also, that it

should be mutually agreed by treaty to allow this invasion of what
would have been, without such agreement, the invasion of the territori-

ality of the country. The object was one which all Governments would
appaiently liave a prima facie interest in effecting, namely, the preven-
tion of the fraudulent use of the national flag.

The President.—Were there any negotiations between France and
England at that time about that, matter.

Sir Charles Russell.—Certainly, what I have just read to you was
the communication from the J3uke of Malakoff to Lord Malmesbury.
The President.—As it is dated in 1859, I thought it was a pro-

vision with reference to the Italian war against Austria.
Sir Charles Eussell.—I do not see any trace of it. The real object

of the whole of this matter was the desire of those nations that were
really in earnest to suppress the slave trade, that flags of nations that
were themselves parties to the suppression should not be fraudulently
used, or that flags of other nations should not be fraudulently used to

cover that obnoxious traffic, I did read it, but probably I did not read
distinctly. It is headed "Instructions proposed to be issued to com-

manders of French ships of war."
1118 The President.—Yes, but it does not apply in time of peace.

It does not imply that it is connected with the slave trade nego-
tiations. That is what I did not know.

Sir Charles Eussell,—If I may suggest, the first clause rather
shows it must have been contemj)lating a time of peace and not a time
of war:

In consequence of the lapse of Treaty of Great Britain for the suppression of the
slave trade the French and British Governments have felt the necessity of coming
to some provisional arrangement with respect to the visit of merchant-vessels sus-
pected of fraudulently assnming the British flag.

The President.—Yes, I beg your pardon, I had lost sight of it: you
did read it and I remember it now.

Sir Charles Eussell.—Then, on page G4, are to be found similar
instructions "about to be issued" (they had then got to the point of
agreement) "to the Commanders of Cruisers". I need not trouble by
reading that; I think it follows on the same lines.

There is only one other reference I have to make. The United States
come into this arrangement; and I will read General Cass's communi-
cation on the subject. It is the 12th of May, 1859, to Lord Lyons, who
was then Minister at Washnigton. A similar draft had been sent for
the consideration of the United States Government:

As stated in the draft furnished by Lord Napier, no merchant-vessel navigating
the high seas is subject to any foreign jurisdiction. A vessel of war cannot, there-
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fore, visit, detain, .arrest, or seize (except under Treaty) any merchant-vessel not
recognised as belonging to her own nation. And as a necessary consequence from
this rule, it is added in the siune draft tliat in every case it is clearly to be under-
stood that the vessel of war wliicli determines to board a merchant-vessel must do
so at her own risk and peril, and must remain responsible for all the conscfpieuces
which may result from her owu act.

Then General Cass proceeds:

These extracts, which fix the responsibility of every Government whose officers

interrupt the voyage of a merchant-vessel upon the ocean, suggest verystrongly the
adoption by each Government of such instructions to its own officers, as will tend to
make them appreciate this responsibility, and lead fchem to observe great caution in

acting upon their suspicions against such a vessel. The same extracts supply a very
just limitation, also in respect to the cases to which tlie instructions can, under any
circumstances, apply.

And then follows this passage, to which I would ask attention.

Leaving out of view,

says General Cass

the crime of piracy, which happily is now seldom committed, the only instance
(except under Treaty) in which a ship of war may be excused in visiting, detaining,
arresting, or seizing any merchant-vessel bearing a foreign fljig, is when such vessel
is, for good and sulificient reasons, believed to belong, iu fact, to the country of the
visiting ship,

—

their own nationals' ship.

A slaver cannot be detained by a foreign vessel because it is a slaver, unless
1119 the right of detention in such a case has been conferred by tlie Government

to whicli the foreign vessel belongs. Except so far as it may have parted with
it by Treaty, every nation has the exclusive care of its own Hag upon the high seas.

The final letter is also a letter from General Cass of the 25th of Janu-
ary, 1859, in whicli he, referring to the African Slave Trade, says, and
quite justl}^ says

:

The United States were among the earliest of the nations of the world to denounce
the Traffic as unjnst and inhuman.

And then he proceeds

:

While, however, the President is thus earnestly opposed to the African Slave
Trade, and thus determined to give full effect to the laws of the United States for
its suppression, he cannot permit himself, in so doing, to concur in any principle, or
assent to any practice, which he believes would be inconsistent with that entire
immunity of merchant-vessels upon the ocean, in time of peace, for wliich this Gov-
ernment has always contended, and in whose ijreservation the commerce of the
world has so deep an interest.

This is also the position, I am gratified to observe, of the Gover'nment of France.
France, like the United States, recognises no right of search or visit upon the high
seas, except in time of war. France, like the United States, holds, in the language
of your Memorandum, that an " armed vessel cannot visit, detain, arrest, or sieze any
but such merchant-vessels as it ascertains to belong to the same nation to which the
armed vessel itself belongs." France, like the United States, holds further, that
while cases may exist of a fr.andulent assumption of a flag, the verification of such
a case must be made at the peril of the party making it, or in the words of your
Memorandum, "under all circumstances it is well understood that the armed vessel
that may determine to board a foreign merchant-vessel, does so in every instance at
its own risk and peril, and stands responsible for all the consequences which may
follow the act."
While thus recognizing the immunity of merchant-vessels on the ocean, and the

grave resjionsibility which is assumed by a ship of war when she boards a foreign
ship in order to verify its flag, your Memorandum suggests some interesting views
in respect to the caution with which such a verification should be pursued, and such
a responsibility exercised.

I do not understand that the French Government desires to limit this responsi-
bility, or to change in any way that rule of international law by which in time of
peace an honest merchantman is protected on the oceau^ from aiiy visit, detention,
or search whatever.



334 ORAL ARGUMENT OF SIR CHARLES RUSSELL, Q. C. M. P.

Now I have coiiie to the end of that correspondence, and I Avill not
more pointedly refer to the inaccuracies, as I submit I have now shown
them to be, of the United States Arf>umeut than to say this, that tliis

correspondence clearly shows that whatever assertion was made in the
first instance was not an assertion of a general riijht of visitation and
search, but was a right put forward as a right undoubted, I admit, by
Lord Paliuerston, who used that language, of visitation for the purpose
of establishing the nationality of the ship : that from the assertion of

that right, in the emphatic language which I read earlier, he retired:

and that that view is expressly disclaimed by the responsible minister
of the Crown in his place in Parliament, acting upon the opinion of the
Law Ofhcers of the day, and reiterated and communicated in the cor-

respondence whicli I have just read.

1120 Lord Hannen.—What did those proposals result in?
Sir Charles Eussell.—In a Treaty of 18G2. I thought I had

it here to refer to it, but 1 have not, my Lord.
Lord Hannen.—I only wanted a general statement to what extent

they were adopted.
Sir Charles Eussell.—Shortly put it is this : a Treaty was entered

into between the United States and Great Britain, by which was mutu-
ally conceded to the ships of war of each Power the right under the
general conditions I have read to search vessels bearing the flag of the
other, in order to ascertain if it were the true flag. The Treaty, was
confined in its operation to the waters in which the West African slave-

trade would have been carried on.

General Foster.—In 1862?
Sir Charles Eussell.—I think so.

The Presidet^t.—And I think in the Treaty between France and
England that not even so much as that was conceded.

Sir Charles Eussell.—No, not till a later period. France has
always been very staunch in denying any right of interference with its

ships upon the high seas, even under these extreme circumstances as
they were considered. She always strenuously denied the right in any
form, and even as a matter of agreement she was very slow and chary
in altering the j)osition she assumed.

I now pass on to another matter. You will see at the end of page
162 of the Argument an innocent little passage, as it looks there, taken
from Azuui, which, if I did not explain the context, might lead to a
very wrong conclusion indeed as to its meaning.

Azuni carries tlie principle still further, and holds that even national ri<!jht8 should
yield to the rights of another nation, when the consequences to the latter are the
more important.

A very broad proposition indeed.

When the perfect right of one nation clashes with the perfect right of another,
reason, justice, and humanity require that in such case the one that will experience
the least damage should yield to the other.

Well, if it has any application to this case that would mean that it

is more important to the United States to keep to the industry of kill-

ing seals on the Pribilof Islands than it can be to Canadian fishermen
to pursue pelagic sealing on the high seas, and therefore pelagic seal-

ers should on that ground give way.
But I cannot think that my learned friend Mr. Phelps had leisure to

read the context, or he would not have cited this passage, because
when the context is read, his citation is, to say the least, amusing. My
learned friend, Mr. Box, has been good enough to summarize the whole
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passage for me, and, I think, correctly. I liave Azniii liere, and I will

hand it to my learned friend. It is Azuni, vol. 1, page 220.

1121 This is the resume of the fnll passage and context, and my
learned friends Avill see the point he makes—the illustration he

gives of the clashing of those rights.

Marquis Venosta.—Azuni was an Italian.

Sir Charles Kussell.—Yes he was an Italian writer on the " Droit
maritime de I'Europe".

Mr. Phelps.—I cited from the English tvauslatiou, this is the French.
Sir EiCHARD Webster.—That may be so, but still his words are

there.

Mr. Phelps.—Yes.
Sir Charles Eussell.—My criticism is not one that turns upon

verbal translation. The translation that my learned friend has used is

quite accurate so far as the translation goes, but it is tl\e context I want
to call attention to to show what the particular passage means.

It is in natuie a sacred and inviolable law which, in the conflict of

two equal rights, authorises the suspension of the one of which the
interruption produces a less damage, reparable in some manner either

more easily or with less expense.
These are the instances, and the Tribunal will at once see that this

is my only point about it.

The instances given are:

Jettison : that is to say, a shii) is in peril, the whole adventure is in

peril, and the right of the owner of j^articular goods, which happen to be
on tlie top of the cargo and under the hatch way, must give way if the
jettison of that cargo is necessary for the preservation of the greater
j)ortion of the whole adventure, or of the lives of those on board.

Demolition of a house to prevent a fire from spreading to one's own:
Like the case which frequently happens in the great prairies of America
where it is I believe thought pertectly justihable if a fire is raging, to

cut down the intervening vegetation, which belongs to somebody else,

to prevent that fire spreading and causing more widely si)read devasta-
tion.

So, sinking a burning ship to ijrevent the fire from spreading to its

neighbours.
Taking one's neighbour's timber to raise the bank of a stream which

is on the point of overflowing.
In extreme scarcity, taking ship-loads of food to supply the nation

which is in want. That is of course a very extreme case.

In all these cases says Azuni it is enough to repair the damages in

order to prevent complaint.
This violation of right is commanded by the imperious law of neces-

sity which, in this conflict, chooses that one avoid the imminent, irre-

parable, and greater evil, of the death or ruiu of a great number of
individuals, equivalent compensation being granted.

I think that Avill show that the particular passage is not of any value
upon the subject we are discussing.

I pass on now to one of a series of illustrations given by my learned
friend, which, of course, he would not have given if he had not satis-

fied his own mind that they were in some sense analogies. But
1122 analogies are like metaphors. They are very difficult to man-

age; and indeed an analogy brings you but a very short way,
and that not very satisfactory either, upon your journey, because you
have first to establish that the analogy is really a perfect analogy, and
when you have got to that point it becomes a question idem ;per idem^
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SO that you are remitted back to the original case, wliich was your crux
and difliculty in tlie matter.

But I must notice tliese cases. The first is on the top of page 17G of

tije argumeut:

Suppose that some method of explosive destruction should he discovered hy which
vessels on the seas adjacent to the Newfoundland coast outside of the .jurisdictional

line could, with profit to tliemselves, destroy all the fish that resort to those coasts,

and 80 put an end to the whole fishing industry upon which their inhahitants so
largely depend. Wouhl this he a husiness that would he held justifiahle as a part of
the freedom of the sea? Although the fish are admitted to he purely ferce natural,

and the general right of fishing in the open seas outside of certain limits is not denied.

Well, I would first ask: Is tliere any analogy between that case and
the case we are discussing, if that can be called the exercise of the right

of fishing at all? As I read the case, I fail to see where the profit

comes in, because he says: " Could, with profit to themselves, destroy
all the fish ".

Mr. Phelps.—Yes.
Sir Charles Eussell.—And gather them—perhaps that is under-

stood?
Mr. Phelps.—Certainly.

Sir Charles Eussell.—" Destroy all the fish and gather them ". I

have, in the first instance, to say that it is a little extravagant to com-
pare that which is not a known or recognized form of fishing with the
pursuit of seals pelagically, which is the oldest form of the pursuit of

seals known in the history of the pursuit itself.

Next, I say— (I think Senator Morgan was good enough to put a
question to me the other day on the subject)—if in truth the case were
that such wholesale destruction were resorted to for disproportionate

results, it would be very strong evidence indeed to go to any Tribunal

to determine whether that act was not itself done maliciously, and with
the intent to injure those who had the common right of fishing.

Now the next case that is put is this:

An Atlantic cahle has heen laid between America and Great Britain, the operation
of which is important to those countries and to the world. Suppose some method
of deep-sea fishing or marine exploration should he invented, profitahle to those
engaged in it, but which should interrupt the operation of the cable and jjerhaps

endanger its existence. Would those nations be powerless to defend themselves
against such consequences, because the act is jierpetrated upon the high sea?

Well, one would require to know the circumstances intended to be
contemplated by that paragraph. For instance: Was the injury to the

cable done accidentally in the lawful pursuit of a known mode
1123 of fishing, because, if so done, I should say there was no remedy,

and no cause of complaint. If it were done gratuitously and
maliciously, I should have thought there was. I am not now troubling

myself with the question of jurisdiction or the particular Court in

which the cause of action might be tried—I am speaking of it on broad
and general principles, assuming no question of venue, or of technical

difficulty, to arise. But in truth all this matter (because of the uncer-

tainty of what the rights would be juridically considered in relation to

such a matter) has been already dealt with, with the co-operative assent

of, I may say, all the civilized Powers in the World. I x^roceed to shew
how it has been dealt with.
By the Treaty of the 14th March 1884,—I will mention presently

what nations are parties to it—wilful and negligent interruptions of

telegraphic communication are made punishable without prejudice to

civil action (Art. 2) ; offenders are to be tried in the Courts of the coun-

try of their own ship or nation (Art. 8) ; and when there is reason to
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believe that a sWp has infringed the Treaty, the cruisers of the con-
tracting- Parties may require production from the master of " jiieces

officielles" proving its nationality (Art. 10).

Now I have the Treaty before me. The Powers who are parties to it

are.—The Queen of the United Kingdom of Great Britain and Ireland;
the Emperor of Germany; the King of Prussia; the President of the
Argentine Confederation; the Emperor of Austria; the King of Bohe-
mia; the King of the Belgians; the Emperor of Brazil; the President
of the Eepublic of Costa Bica; the King of Denmark; the President
of the Dominican Eepublic; the King of Spain; the President of the
United States of America; the President of the States of Columbia;
the President of the French Eepublic; the President of the Eepublic
of Guatemala; the King of the Hellenes; the King of Italy; the King
of the Ottomans; the King of the Netherlands; The Grand-Duke of
Luxembourg; the Shah of Persia; the King of Portugal; the King of
Eoumania; the Emperor of all the Eussias; the President of the Eepub-
lic of Salvador; the King of Servia; the King of Sweden and Norway;
the President of the Oriental Eepublic of Uruguay. I cannot suggest
any great Power that is not a party to this Convention, and therefore
the case which my friend here suggests as a difficulty is a case which
these Powers have recognized as one which might not be i)erhaps ade-
quately or properly dealt with under existing international law, and
therefore they have made it a matter of express compact for the bene-
fit of all the Nations.
Now the next case on page 176, to which my friend refers, is one

highly creditable to my friend's ingenuity, but does it help the Tribunal?
My friend says:

If a light-house were erected by a nation in waters outside of the three-mile line,

for the benefit of its own commerce and that of the world,

that is the first "if"

1124 if some pursuit for gain on the adjacent high sea should be discovered which
would obscure the light or endtmger the light-house or the lives of its inmates,

would that Government be defenseless?

Well, it is a very difficult case to realize what is really meant by that.

For instance, I cannot quite realize how a pursuit of fishijig on the
high seas could, except by some stretch of imagination of which I am
not capable, require the obscurity of the light of a lighthouse, or
endanger the light-house or the lives of its inmates; but I wish to
point out that I think my friend has, for the moment forgotten, that if

a light house is built ui)on a rock or uj)on piles driven into the bed of
the sea, it becomes, as fiir as that lighthouse is concerned, part of the
territory of the nation which has erected it, and, as part of the territory
of the nation which has erected it, it has, incident to it, all the rights
that belong to the protection of territory—no more and no less.

Mr. Phelps.—If it should be five miles out?
Sir Charles Eussell,—Certainly, undoubtedly. The most impor-

tant light-houses in the world are outside the 3 mile limit.

Lord Hannen.—The great Eddystone Light-house, 14 miles off the
land, is built on the bed of a rock.

Sir Charles Eussell.—That point has never been doubted; and
if it were there is ample authority to support it. The right to acquire
by the construction of a light-house on a rock in mid-ocean a territorial
right in respect of the space so occupied is undoubted; and therefore I
answer my friend's case by saying that ordinary territorial law would
apply to it—there is no reason why any different territorial law should
apply.

B S, PT xin 22
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Then my friend proceeds:

Lord Chief Justice Cockburn answers this inquiry in the case of Qneen v. Keyn
above cited (p. 198) Avhen he declares that such eucroachmouts uj)on the high sea

would form a part of the defeuce of a couutrj-, aud "come within the principle that

a nation may do what is necessary for the protection of its own territory."

The passage wbich I conceive my friend was referring to, is a passage
wliicli, like that from Azuiii, requires, in order to understand it, the

whole passage to be read. I am reading now from page 58 of a printed

report of the Judgment of Lord Chief Justice Cockburn.

It does not appear to me that the argument for the prosecution is advanced bj'

reference to encroachments on the sea, in the way of harbours, piers, break-waters,
light houses, and the like, even when projected into the open sea, or of forts erected
in it, as is the case in the Solent. Where the sea, or the bed on which it rests, can
be physically occupied permanently, it may be made subject to occupation in the
same manner as unoccupied territory. In point of fact, such encroachments are
generally made for the benefit of the navigation; aud are therefore readily acquiesced
in. Or they are for the purposes of defence, and come within the principle that a
nation may do what is necessary for the protection of its own territory. Whether
if an encroachment on the sea were such as to obstruct the navigation, to the ships
of other nations, it would not amount to a just cause of complaint, as inconsistent

with international rights, might, if the case arose, be deserving of serious con-
1125 sideration. That such encroachments are occasionally made seems to me to fall

very far short of establishing sach an exclusive property in the littoral sea as

that, in the absence of legislation, it can be treated, to all intents and purposes, as
part of the realm.

In other words, it defends and justifies the taking possession of a

certain part of the sea, and permanently occupying it for the purpose
of erecting light-houses.

Of course the President and other members of the Tribunal are aware
that by the invention of a blind gentleman of the name of Mitchell,

who invented the screw-pile arrangement, these piles are driven down
in great depths of the sea, and upon these piles in many places, where
there is no rock as a more secure resting i)lace, many light-houses

throughout the world are supported.
I think 1 have got to the end of the illustrations and of the cases

cited by my learned friend with the exce])tion of one set of cases, which
may be called appeals in the nature of argumentum ad liominem^ to

which I have already incidentally referred namely: cases as to which
there is a supposed analogy with the rights that the United States are

here contending for; a supposed analogy conceived to be found in cer-

tain legislation of Great Britain, especially legislation in relation to

her colonies and by her colonies. There is also a case of Church v.

Mubhard, aud some cases cognate to it, which I shall have a little later

to refer to.

But I shall try to answer on this occasion the question addressed to

me by the learned President before the adjournment as to the view of

the British Government of the Greytown incident. You recollect, Sir,

that you were good enough to address that inquiry to me.
The President.—Yes, Sir Charles.
Sir Charles Russell.—I am now able to answer the inquiry. The

matter became a subject of discussion in the House of Commons on the
19th of June, 1857, Lord Palmerston being then Prime Minister. In
order to appreciate what follows, it is well to observe that the way in

wbich the question arose was this: That in the bombardment of Grey-
town loss had been sustained by private persons, some of British

nationality, some of French, and some of other nationalities; and the
question was whether in the circumstances of that bombardment of

Greytown, and according to princix)les of international law, the Gov-



ORAL ARGUMENT OF SIR CHARLES RUSSELL, Q. C. M. P. 339

ernnients of those nationals would be justified in pressing upon the
United States claims for compensation. The short answer will be found
in the statement that they were regarded as acts of belligerent hos-
tility, and that in the opinion of the Law Officers—1 will read the
opinion of the Law Officer of the day, a man of great eminence—it fell

within the principle that innocent neutrals who suffer by the operation
of belligerent acts in time of belligerency, had no claims which their

Governments could press diplomatically. There were as usual in all

cases of legislative bodies of any kind, I may say, and certainly of a
popular character, diverse views, and persons were to be found

1126 to reproach tiie Government of the day for not having been more
thorough and more strenuous in insisting that there should be

compensation made. For instance, I see that Mr Eoebuck, an emiaent
politician of that day, makes a more or less vehement attack upon Lord
Palmerston because he has not done more; and Mr Disraeli, as he then
was, Lord Beaconsfield, as he afterwards became, rather joins in that;
but Lord liussell, who was at that time not in the Government of Lord
Palmerston (and indeed, as some of you will recollect was on anything
but good terms with Lord Palmerston, in 1857), supports the Govern-
ment. What the Attorney General says is this :—the reference to Han-
sard is Third Series, vol. CXLVI, page 47.

(The Attorney-General, I ought to say, because it gives some weight
to his opinion, was Sir Eichard Bethel, afterwards Lord Westbury,
Lord Chancellor of England.)

The Attorney General assured the hon. and learned member for Sheffield (Mr Roe-
buck) and tbe hon. Gentleman who had just sat down, that if the law advisers of
the Crown had found that, compatibly with the international law of Europe, satis-

faction could have been demanded from America for the losses sustained by British
subjects at Greytown, they would unquestionably have pressed upon the Govern-
ment advice to that effect. The opinion they arrived at was arrived at unwillingly
and reluctantly by the law advisers of the Crown. But France also was concerned
in this affair, and was she to be accused of truckling to America? In France they
were obliged to come to the same conclusion, aud France therefore as well as Eng-
land had abstained from pressing any demand for satisfaction that could not legally
be obtained. The exjierieuce of the proceedings between this country and America
which ho had had as law adviser of the Crown led him to a conclusion the reverse
of that arrived at by the hon. Gentleman who had just sat down. If America were
asked her opinion, she would say that she had reason to complain again and again
of the strictness with which the law of this country and the principles of interna-
tional law had been enforced against her. He defied the hon. Gentleman to point
to a single instance in which England had given up a legal claim to satisfaction.

Every jurist admitted that in a case like that of the Greytown, bombardment no
compensation could be enforced for the losses sustained. The principle which gov-
erned such cases was, that the citizens of foreign States who resided within the
arena of war had no right to demand compensation from either belligerents, for the
losses or injuries they sustained. As an instance of this doctrine he would beg the
hon. Gentleman to call to mind the case of Copenhagen aud the bombardment of
other places.

I care not whether that was right or whether that was wrong. That
was the view taken by the Law Officer, that it was a case of loss within
the arena of war.
Now I come to the argument from the analogy of legislation in Eng-

land which is relied upon by my learned friends. If I may be permitted
to refer the Arbitrators to a convenient reference which will save the
need of their constantly clianging their books of reference, I would ask
them to refer to the British Argument, at page 39.

]S[ow may I make—without making it I hope in any acrimonious
spirit—this one comment in reference to this legislation which I am
about to call attention to. The facts are, with sufficient fullness and
correctness in each of these cases, set out in the British Counter
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1127 Case; and yet we have in the arj>uiiient of the United States

tliese cases reproduced as it' tbey bad not been explained, and
the whole statement of explanation discarded as if it had not been made
at all.

The President.—Perhaps that may be accounted for by chronology

:

that the Argument had been made before the Counter Case was
delivered.

Sir Charles Eussell.—There was an extension of time; but if my
friend says so I will accept that.

Mr. Phelps.—Certainly not. We stand upon the Argument without
any reference to chronology, and we expect to sustain it.

Sir Charles Eussell.—Then my friend will not accept the shield,

Mr. President, which you are good enough graciously to offer.

Mr. Justice Harlan.—What is your point? that the American Argu-
ment should have referred to the Counter Case and not reproduced the

statutes in it?

Sir Charles Eussell.—My argument is—if it deserves to be desig-

nated by the name of argument—my observation is that whereas in

our Counter Case we had stated the facts as they are

—

Mr. Phelp^.—As you claim them.
Sir Charles Eussell.—The facts as they are as to this legislation:

in the United States Argument that statement of the facts as they are

is entirely disregarded as if it had not been made; the whole statement
is ignored. It is not an important matter; but I think it is fitting to

make some reference to it because one would have expected that when
in the British Counter Case the explanations were given, some notice

would be taken of those explanations, and if they were incorrect, that

the points in which they were incorrect would have been pointed out.

On page of our Argument 39 we state that

:

The claim of tlie United States to rest their case on the precedents of the laws of

other nations forms a distinct branch of their case, and requires to be specially con-

sidered.
Such laws are referred to by the United States, for three objects:

1. To endeavour to prove a uniform practice of nations to protect seal life from
destruction by means of extra-territorial legislation.

2. To endeavour to show a uniform practice of nations of extending the provisions

of their fishery laws beyond the 3-mile limit ; and of making these provisions appli-

cable to foreigners.

3. To show that other examples of extra-territorial jurisdiction are to be found in

the laws of other nations.
The deductions desired to be drawn by the United States from the examples cited

are:
From 1. That the United States law under which British vessels have been seized

is justified by the laws of other nations for the protection of seals.

From 2. Tliat the law is justitied by analogy to the fishery laws of other nations;

and.
That the application of this law to foreigners beyond the 3 mile limit is also justi-

fied by example and analogy.
From 3. That the law, and more especially in its application to foreigners beyond

the 3-mile limit, is furtlier justified by analogy of other extra-territorial laws not
dealing with fisheries.

1128 Then the scheme of consideration of these cases is explained

:

It is proposed to demonstrate in the following Argument thatthese premises are not
well founded, and that the position assumed by the United States is untenable.
With regard to the argument from the practice of other nations, or from analogy

to the practice of other nations, it is submitted that the following propositions can
alone be maintained.
To warrant any exceptional departure from the principles commonly accepted by

all nations as part of the law of nations, it is essential that there should be an agree-

ment between all

:

J. As to the sufficiency of the causes calling for such exceptional legislation.
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2. As to the means for remedying snch causes, i. e., as to the purport of such
legislation.

This follows from the fundamental principle on which the law of nations rests,

viz., consent of nations.
This subject has already heen dealt with, but it is necessary to examine categor-

ically the examples of extra-territovial legislation adduced by the United States in

order to show that they utterly fail to support the argument for which they are

cited.

The first citations are in support of the proposition that seal life is

protected by extra-territorial law of other countries. The. instances
given are the Falkland Islands, New Zealand, Cape of Good Hope,
Canada and ISfewfoundland.

Those are British territories. These are followed by Sweden and Nor-

way, Eussia, Germany and Holland, with reference to the Greenland
or Jan Mayen fisheries ; the other countries cited are Eussia, Uruguay,
Chile, Argentine Eepublic and Japan.

I cannot do better than quote in substance what is said here.

You will observe, Mr. President, that in some of these i^assages some
of the words are printed in Italics. I think it will be found in some of

these cases that they are so printed in the United States Case or Counter
Case or in the Appendix. Now as regards the Falkland Islands:

The Act providing a close time for seals is No. 4 of 1881. It recites that the seal

fishery of the islands was once a source of prolit to the colonists, but has been
exhausted by indiscriminate and wasteful fishing, and that it is desirable to revive
and protect this industry by the establishment of a close time xvithin the limits of
this Colony and its dependencies.

The Statute then enacts that a close time shall be observed within the limits of
this Colony and its dependencies from the 1st October to the Ist April.

The words italicised have a special meaning.

And here I call attention to a principle which you will at once rec-

ognize, the difference between the powers of legislation of what may
be called a supreme body, and the powers of legislation which may be
exercised by a subordinate Legislature, which is the creation of a
supreme Legislature. For instance, the Parliament of Westminster can
legislate for the whole of the Queen's dominions, even for those portions

of the dominions to which the Queen has given constitutional Govern-
ment, and which has its own powers of legislation; and it can also

legislate for the subjects of the Queen all the world over. But
1129 colonial Legislatures can legislate effectively only for and within

the limit of their own actual territory. They cannot extend the
effect of their legislation beyond that territory, or even to bind the sub-

jects of the Queen beyond that territory.

This illustration from the Falkland Islands is referred to on page
168 of the United States Argument, the third paragraph from the top:

An ordinance of the Falkland Islands, passed in 1881, established a close season
for the islands and the surrounding waters, from October to April in each year.

Two of the islands lie 28 miles apart, and this regulation is enforced in the open sea
lying between them.

You will observe that after that statement my learned friend gives,

as it were, authorities for the statement, ''Eeport of U. S. Fish Com-
mission"—I do not know what that is, or where it is—"affidavit of
Capt. Budington; Case of the United States, Appendix, Vol. 1, p. 435";
but for my purpose I will read from page 221 of the United States

Case. Having set out this ordinance at the bottom of that page, they
go on to say

:

Capt. Budingtoa
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This is the expert in law

—

—an experienced navigator and seal hunter in southern waters, visited that region

in January, 1892, and he states, under oath, that the ordinance of 1881 is enforced
in the sea surrounding those islands outside the three-mile limit, and that it would
be deemed a violation of the law to take seals duriug the close season between the
Falkland Islands and Beauchene Island, twenty-eight miles distant.

When you read the affidavit, if you will bear in mind the words I

have just read, I think you will find that it has been put a little too

strongly in the Case; because Budington's affidavit, which is in another
volume—Volume 2 of the Appendix, page 593—says, under the head
of the Falkland Islands:

At one time these islands were very abundant in seal life, but excessive and indis-

criminate killing has nearly annihilated them.

That is not the fact I am upon.

This fact was recognized by the Government of the islands, which passed an ordi-

nance in 1881 establishiug a close season from October to April for the islauds and
the seas adjacent thereto. My understandiug of this ordinance was that the Gov-
ernment would seize any vessel taking seals close to or within 15 or 20 miles of the
islands.

So we have got this gentleman, who may be a good mariner, but
hardly an expert in law, to say that his "understanding of this ordi-

nance was that the Government would seize any vessel taking seals

close to or within 15 or 20 miles of the ishiuds."

Mr. Foster.—The affidavit shows he was a seal hunter returned
from the South Seas.

Sir Charles Eussell.—And he may go back to the South Seas, so

far as I am concerned. 1 am dealing with him as an authority on this

subject, as a lawyer. 1 am pointing out that what he says in

1130 this affidavit is not that he was ever stopped, not that he heard
of anybody that ever was stopped, not that he heard anybody

said that anybody ever was stopped, but tliat this hunter, who had
returned from the South Seas—what recommendation that is to him, I

do not know—says

:

My understanding of this ordinance was that the Government would seize any
vessel taking seals close to or within 15 or 20 miles of the islands. I understood thia

ordinance was passed on the ground that the seal resorting to these islands was the
property of the Government and therefore it had a right to protect them every where.

The Government, however, gave licences to certain parties to take seals during
the close season.

Senator Morgan.—Sir Charles, are all of those legislative acts of

the colonies repealable by the Parliament of Great Britain?

Sir Charles Russell.—The machinery is this. The assent of the

Crown is absolutely necessary to give effect to any act in the nature of

a legislative act by a Colony, whether it is a colony with a constitution

or a Crown Colony. That is the way it stands. It would be quite

within the powers of Parliament to pass legislation which should gain-

say this, if it chose to do so.

Senator Morgan.—Of any act of the Canadian Parliament, for

instance?
Sir Charles Russell.—Oh certainly, if it chose to do so. The

Imperial Parliament, which, it should be borne in mind, has created

the Legislature of Canada, for instance, has the power to modify that

creation, and if necessary to undo it.

Senator Morgan.—We have a system somewhat akin to it in the

United States. The acts of the territorial Legislatures are considered

as Acts of Congress, unless Congress intervenes to repeal or modify



ORAL ARGUMENT OP SIR CHARLES RUSSELL, Q. C. M. P. 343

them, so that they become the supi-eme authority of the Government
of the United States. What is done by the colony is done by the
Crown.
The President.—Unless it is cancelled?

Senator Morgan.—Yes.
Sir Charles Kussell.—It is to me a most painful thing to have to

refer you to so many books, but it seems to be absolutely necessary.

The President.—Could you not refer us directly to the statutes of
these Colonies?

Sir Charles Russell.—That is what I am going to do. You will

find them in Volume 1, page 435, of the United States Appendix.
Mr. Foster.—We print all those statutes.

Sir Charles Russell.—Yes.

Where.18 the seal fisLery of these islands, which was at one time a source of profit

and advantage to the colonists, has been exhansted by indiscriminate and wasteful
fishing, and it is desirable to revive and protect this industry by the establishment
of a clo.se time, during wliich it shall be unlawful to kill or capture seals within the
limits of this colony and its dependencies:
Be it therefore enacted by the Governor of the Falkland Islands and their dependencies,

with the advice and consent of the Legislative Council thereof, as follows:
1. No person shall kill or capture, or attempt to kill or capture, any seal

1131 within the limits of this colony and its dej)endencie8, between the days here-
inafter mentioned (which interval is hereinafter referred to as the close season)

;

that is to say, between the first day of October and the first day of April following,
both inclusive; and any person acting in contravention of this section shall forfeit

any seals killed or captured by him and sliall in addition thereto incur a penalty
not exceeding one hundred pounds, and a further penalty of five pounds in respect
of every seal so killed or cai)tured.

2. Any owner or master or other person in charge of any ship or vessel who shall per-
mit such ship or vessel to be employed in killing or capttiring seals, or who shall permit
any person Ijelonging to such ship or vessel to be employed in killing or capturing as
aforesaid, during the close season, shall forfeit any seals so killed or captured and in
addition thereto shall be liable to a penalty not exceeding three hundred pounds for
each otTence.

3. Every offence under this ordinance may be prosecuted and every penalty under
this ordinance may be recovered before the police magistrate or any two justices of
the peace in a summary manner, or by action in the supreme court of this colony,
together with full costs of suit: Provided, that the penalty imposed by the police
magistrate or two justices shall not exceed one hundred pounds, exclusive of costs.
One-half of every penalty recovered under this ordinance shall be paid to the per-,

son who prosecuted the offence or sued for such penalty.
All fines, forfeitures, and penalties recovered under this ordinance, where not

otherwise hereinbefore provided, shall be to Her Majesty, her heirs, and successors,
and shall be paid to the treasurer for the use of the government of this colony.
For all purposes of and incidental to the trial ami punishment of any person

accused of any offence under this ordinance and the proceedings and matters pre-
liminary and incidental to and consequential on his trial and jjunishment, and for all
purposes of and incidental to the jurisdiction of any court or of any constable or
officer with reference to such oftence, the offence shall be deemed to have been com-
mitted either in the place in w hich it was actually committed or in any place in
which the offender may for the time being be found.

4. Where the owner or master of a ship or vessel is adjudged to pay a penalty for
an offence under this ordinance the court may, in addition to any other power they
may have for the purpose of compelling payment of such penalty, direct the same
to be levied by distress or arrestment and sale of the said ship or vessel and her
tackle.

5. In this ordinance the expression "seal" means the "fur seal," the "sea otter,"
the "hair seal," the "sea elephant," the "sea leopard," and the "sea dog," and
includes any animal of the seal kind which may be found within the limits of this
colony and its dependencies.

Senator Morgan.—Now, Sir Charles, before you close this subject, I
wish to ask you a question, for information, merely. I wish to know
whether the British Parliament has repealed any of these Acts of any
of the Colonial Legislatures, or modified them, having reference to pro-
tection of seal life?
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Sir Charles Russell.—I am not aware of such a thing having hap-
pened. There is not one that applies.

Senator Morgan.—I am not speaking about where they apply. I

want to know whether the British Government is responsible, as a Gov-
ernment, in its legislation, for these Acts.

Sir Charles Russell.—So far as the responsibility means that it

has not interfered

—

Senator Morgan.—That is what I mean.
1132 Sir Charles Eussell.—With the legislative action within

the constitutional rights of the particular dependency, whether
a Crown Colony or selfgoverning Colony, 1 think that is correct.

Senator Morgan.—No question has been made of the power of the
Colonies to pass the respective laws that they have passed?

Sir Charles Russell.—As far as I am aware, no. And also, I add
to that, as far as I am aware, there is no reason why any question
should be raised.

Senator Morgan.—Perhaps not. I only wanted to know what the
fact was.

Sir Charles Russell.—As far as I know, that is the fact; but if

you can give me any particulars in any i^recise case, I shall be glad to
look it up.

Senator Morgan.—I do not refer to any case at all. I merely
wanted to know whether the Tribunal of Arbitration were to consider
these statutes u])on the colonial statute books as being statutes enacted
by the consent of the British Crown?

Sir Charles Russell.—I have stated what the facts are, Sir, and
they will speak for themselves. 1 think I have already answered the
question.

Senator Morgan.—I supposed that you could tell me what the fact
is in regard to it.

Sir Charles Russell.—That legislation, so far as I am aware—

I

am proceeding to examine it in detail—is all strictly limited according
to, and within, the proper constitutional lines. It is territorial legisla-

tion and territorial legislation only.

The President.—But I believe Senator Morgan is right in saying
that as long as it has not been objected to by the Crown of England,
the Crown of England is held responsible for it. You have just stated
that, I think.

Sir Charles Russell.—I think you probably. Sir, for a moment
were otherwise engaged. I i)ointed out that as legards a British Col-
ony, whether it has no constitution, and therefore no legislative assem-
bly of its own, or whether it has a constitution, the assent of the Queen
has to be given to such legislation before it can become operative. In
either case, it is given through the Governor of the particular Colony,
as in the case of Canada. The Crown moreover, even after assent has
been given to a legislative act by the Governor in the name of the
Queen, and it has become a law, has the power of disallomng any
colonial Act, a power which must however be exercised usually within
a fixed period of time. Great Britain has assented, and in that sense,
is clearly responsible for the legislation.

Lord Hannen.—They are all either with the consent, or without the
dissent, of the English Government"?

Sir Charles Russell.—Quite so, I rather preferred to answer the
question by stating what the actual facts were, which 1 have done. I
think at the moment, sir, you were engaged, when I was explaining it

to Senator Morgan.



ORAL ARGUMENT OF SIR CHARLES RUSSiU^L, Q. C. M. P. 345

The President.—I believe tliat answers Senator Morgan's qnes-

tion.

Sir Charles Russell.—I think it does. I intended it to be an
answer, and I think the Senator so understood.

1133 Senator Morgan.—I understand this: that without the dis-

sent of the Queen or the Government of Great Britain, in the

case of Crown Colonies, their Statutes stand as if they had been enacted

by Parliament, and that that is the same rule also in regard to what
you call the constitutional Colonies: there being no dissent, the law is

as if enacted by Parliament in legal effect, of course.

Sir Charles Russell.—Now I wish if I may to conclude this case

of the Falkland Islands, before the Court rises, and I will not repeat

my observations which were more or less in the natnre of a complaint:

but this is what we say in our Counter Case, which I understand my
learned friend had before him when his Argument was prepared. This

is on page 87.

In order to suggest that the provisions of this Ordinance are extended to nouter-

ritorial waters, Captain Bndington, a navigator and seal-hunter, is quoted as an
authority for the statement "under oath" that this Ordinance is enforced outside

the 3-raiie limit.

It will be found, however, on reference to his affidavit, that Captain Budington
only swears as to what was his "understanding" of the Ordinance; and as to any
instance of the enforcement of tliis law against foreigners outside the ordinary limit

of jurisdiction, he olfers no evidence whatever.
The Ordinance, with reference to the close season thereby established, enacts

:

And it repeats the section, which is confined in its operation to "the
limits of this Colony and its dependencies ".

This is the statement put in our Counter Case and before the Argu-
ment was prepared.

The terms of the Ordinance are expressly confined to the limits of the Colony and
at no time since the Falkland Islands have belonged to Great Britain, whether before

or after the making of the Ordinance in question, has any attempt been made to

interfere with the capture of seals outside the ordinary territorial waters. This fact

is noted in the British Commissioners' Report.

There is a distinct statement. First of all, our position is this, that

the law itself is in fact strictly limited territorially; and secondly,

that, in fact, it has never been asserted or put in force against a
foreigner outside the 3-mile limit.

Senator Morgan.—In regard to these colonial Acts in regard to

seals, do any of them make leases of the right to take seals?

Sir Charles Russell.—I am not aware that they do. They grant
what might be called hunting licenses.

Senator Morgan.—Yes.
Lord Hannen.—What is the page of the British Commissioner's

Report?
Sir Richard Webster.—It is referred to on page 87, my Lord, of

the Counter Case, and it is quoted at page 156.

Lord Hannen.—But what is the passage at page 156 of the British

Commissioners' Report that it is referred to?

The President.—Are you sure that it is the Behring Sea Commis-
sioners ?

Sir Charles Russell.—Yes, I will give you the passage.
1134 Mr. Justice Harlan.—I suppose it is in reply to what Felton

says in answer to question 3.

Sir Richard Webster.—Yes, I think it is.

Sir Charles Russell.—That is, of course, a statement of fact that
can be challenged if not correct.
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Mr. Phelps.—What is the statement of fact?

Sir Charles Russell.—I have just read it at page 87 of the Case.

Mr. Phelps.—But I mean in the British Commissioners' Keport.

The President.—Yes, the evidence of it.

Sir Charles Russell.—I must be allowed to state it in my own
way. There is the statement of fact which is capable of being chal-

lenged if not true. ISTow I will show the reference to the British Com-
missioners' Report.
Tbere is set out on page 154 a circular letter of enquiry which they

addressed to, among other Colonies, the Falkland Islands: it is as

follows

:

The Department of Fisheries of the Dominion of Canada, in connection with ques-

tions relating to the fur-seal tisheries of the North Pacific, is desirous of obtaining

all possible information relating to the fur-seal fisheries of the Soutliern Hemisphere.
The southern fur-seal, or "sea-bear" (of the family of eared seals, or Otaridw), is

known to have formed the object of an important industry in the early part of the

present century, but the islands on which it once abounded are now reported, and
believed to be, almost entirely depleted of seals. As the habits and life-history of

the fur-seal of the North Pacific appear to be closely similar to those of the allied

seals of the Southern Hemisphere, it is Thought probable that the history of the

decline of the southern fisheries may afford some facts haviiig a direct bearing on the

fur-seal fisheries of the North Pacific, and may serve to indicate a proper mode of

protection to be accorded to these fisheries, if such should be found necessary.

In this connection, it would be of particular interest to know for each of the seal

islands or sealing-gronnds of the Southern Hemisphere:
1. Whether the decline or destruction of the tisliery is attributable to the slaughter

of the seals while on shore at their breeding-places, or to their pursuit at large ou
the circumjacent ocean.

2. In what manner the fur-seal fishery has been and is conducted in each particular

locality.

3. Whether any, and, if any, what measures have been taken by A^arious Govern-
ments towards the protection of the fur-seal fisheries in their territories or in places

within their jurisdiction; and, further, if any such measures are known to have
proved successful in preserving or rehabilitating the fisheries.

4. Generally, any particulars as to the life-history of the animal, its migration,

season of bringing forth its young, and the habits of the seals while engaged in

suckling and rearing the young.

Now the answer is on page 456.

The main cause is due to the reckless and indiscriminate slaughter of the seals

during their breeding season.

And so on.

H. H. Waldrox.—The decline in the Southern Hemisphere, including the Falk-

lancls, is to be attributed to the indiscriminate slaughter of the females during the

breeding season, whereby the young perish. Pursuit in the high seas is not carried

on to any extenii.

1135 Then.

Question 2. In what manner the fur-seal fishery has been, or is, conducted in each
particular locality.

J. J. Feltox.—Formerly, by means of whale-boats; later on, by cutters and
schooners. They w^ould be fitted out for the " pupping " and the '' shedding" seasons;

as many men would be taken as possible, armed with clubs, spears, and guns, and,

landing at the breeding places, they would line the beach and endeavour to turn the

seals from taking to the water.

And so on, and that is repeated.

Whether any, and, if any, what measures have been taken by various Governments
towards the protection of the fur-seal fisheries in tlieir territories, or in places within

their jurisdiction; and, further, if any such measures are known to have proved
successful in preserving or rehabilitating the fisheries.

J. J. Felton.—In the Falklands, since the close season was enacted, there has

heen an increase of seals; but foreign scliooners occasionally break the law.

J. J. GooDHART.—See answer to Question I.
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E. NiLSSON.—Does not see any improvement pince the Law enacting a close season
was passed.
H. Waldron.—To the same effect as J. J. Felton.

I think that is all, as far as I can make out.

Mr. Justice Harlan.—The last answer on that page has a reference

to the Falkland Islands.

Sir Charles Kussell.—Thank you Sir, I will read it:

H. Waldron.—Owing to keen pursnit, the seals prefer caves and ledges of rocks
under high cliffs to form breeding rookeries. The fur-seal hauls up to breed in

January, the young leaving in May for other rookeries with both " wigs " aud "clap-
matches". There is no regular migration, but it is probable that, when hard pressed,

they leave the South Shethinds and mainland for the Falklands. "They are peculiar
in liking some places for several years, and then at once going away and not hauling
up there again, apparently without cause, in some instances where but few were
killed and in others quite unmolested."

Lord Hannen.—That does not refer to the meaning it seemed to be
quoted for.

Sir Charles Eussell.—I have just pointed out to my learned
friend I do not think it justifies the statement that the British Com-
missioners affirmed that fact.

Sir EiCHARD Webster.—It was not intended to. It is independent.
There is no evidence given in support of it. It is a statement of fact

on behalf of the Government in tbe Counter Case, and that fact is noted
in the British Commissioners' Eeport and is set out at page 193 of the
British Commissioners' Eeport and referred to in section 129.

Lord Hannen.—However, your idea is that this Ordinance does not
deal with the high seas at all.

Sir EiCHARD Webster.—Yes, there has been in fact no assertion of
it; there has been in fact, no exercise of the Act as if it did apply to

the high seas: and those are facts which can be challenged and contra-

dicted, if not accurate. Mr. Budiiigton does not vouch that he
1136 ever heard of anybody, who ever heard of anybody else, who

ever said that he had been prevented sealing: he only states that
his understanding of the Ordinance is so and so.

General Foster.—A little more than that.

Sir Charles Eussell.—No, I really read every word he sai<f.

General Foster.—I beg your pardon. I followed closely.

Sir Charles Eussell.—Well, I do not comphiin, but I really did.

Now, one at least of the Tribunal is aware of the very close scanning
an Act requires, before it is intimated that Her Majesty will not dis-

allow it. It is a duty which falls upon the permanent legal adviser of
the Colonial Office, and in cases of importance or difficulty reference is

also made to the Law Officers. It would be their duty to report against
any Colonial Act which affected to assume a jurisdiction which it was
beyond the competence of the Legislative Body, whatever it was, to

exercise. If they so advised in respect of any act, the Privy Council,
on that report, would advise the Queen to disallow it.

The President.—Well, I think we will adjourn now.
[The Tribunal thereupon adjourned until Tuesday next, the 30th of

May, at 11.30 o'clock.]



TWENTY-NINTH DAY, MAY 30™, 1893.

The President.—Sir CLarles, we are ready for you to resume your
argument.

Sir Charles Eussell.—Mr. President, I go straight to the resump-
tion of the examination of the instances of legishition by various coun-
tries adduced by the United States wliicb they contend are analogous,
involve an assumption of jurisdiction wliich they say justifies or

strengthens their position. I have considered the legislation of the
Falkland Islands; and I would ask the Tribunal to open the British
printed Argument at page 41. At the bottom of that page, the legis-

lation of New Zealand is considered; and this is, as we submit, a con-

spicuous instance of the misunderstanding of the United States of the
character of this legislation. What is said about it iu the Argument
of the United States is at pages 167 and 168 ; but I only need refer to

page 168 which sums up what they conceive to be the result. It is the
second sentence on the top of that page of their Argument. Summing
up the result, as they conceive it, they say:

In other words, authority was conferred by these Acts to seize vessels for illegally

taking seals over an area of the open sea extending at the furthest point 700 miles
from the coast ; and the Government of New Zealand has since kept a cruiser actively
employed in enforcing these regulations.

That is to say, regulations extending 700 miles from the coast. That
will be found to be an entire misunderstanding of the subject.

Now, I will content myself with reading what is the actual fact as to

that legislation. On page 41 of the British Argument we say:

The Statute No. 43 of 1878 for the protection of seals establishes a close season ; no
reference is made to waters, but the Governor may by order exclude any part of the
Colony from the provisions of the Statute.
A " public fishery" is defined to be " any salt or fresh waters in the Colony, or on

the coasts or bays thereof;" it includes artificial waters, and extends to the ground
under such water.
Further, it is provided that offences against the Act committed on the sea-coast or

at sea within one marine league of the coast are to be deemed as having been com-
mitted in a "public fishery."

There is a therefore, clear limitation to the one marine league from
the coast.

" The Fisheries Conservation Act of 1884 " applies to certain waters of the Colony,
the term " waters" being defined to mean "any salt, fresh, or brakish waters in the
Colony, or on the coasts or bays thereof." The Governor is enabled to make regula-
tions for the protection of fish, oysters, or seals.

By "The Amendment Act No. 27 of 1887" the penalty for violating the principal
Act in its application to seals is increased.

1138 Vessels illegally taking seals are declared to be forfeited, and Her Majesty's
vessels and ofiicers are empowered to seize such vessels "i/ /ou«d «'i(/iiM the

jurisdiction of the Government of the Colony of New Zealand."
The Act also allows vessels within the same jurisdiction to be searched.
The United States Case contains an extraordrnary mis-statement

:

348
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I*Jow, here is what the United States say with regard to this legisla-

tion of New Zealand.

The area designated as "the colony" is taken to mean the area specified in the Act
[26 & 27 Vict., cap. 23, sec. 2] creating the Colony, which defines its bonndaries as
coincident with parallels 33° and 53'^ south latitude, and 162° east and 173° west
longitnde.
The definition in the Act [The Fisheries Conservation Act, 1884] of the term "waters"

indicates that it applies to the entire area of the Colony, of which the southeastern
corner is over 700 miles from the coast of New Zealand, although a few smaller
islands intervene.

Then the Argument proceeds

—

In the Map [which I Avill not stop to refer to, the Tribunal can refer to it for them-
selves] in the United States Case an area coloured pink is shown, comprising the
waters between the limits of latitude and longitude, to found the contention that
these waters are included within the colonial limits.

The words of the Imperial Statute 26 & 27 Vict., cap. 23, sec. 2, above referred to,

nevertheless, are clear and explicit, and are not capable of being misunderstood.
The designation of the Colony in that Statute is as follows:
The Colony of New T'lealand shall, for the purposes of the said Act and for all other

purposes whatever, be deemed to comprise all territories, islands, and countries h/ing

between 162° east longitude and 173° west longitude, and between the 33rd and 53rd.

parallels of south latitude.
Only the territories, islands, and countries lying between these limits of latitude

and longitude are thus seen to be included within the Colony.

In other words, in interpreting this Statute, the United States rep-

resentatives have fallen into what we conceive to be precisely the same
mistake which they fell into in construing their own Treaty of Cession
of 1867 between themselves and Russia: that misconception being that
because that Treaty of 1867 described a certain line drawn from Behring
Straits south-westwards beyond the Aleutian Chain, that thereby there
was a cession as of territory of all the waters that lay to the east of
that line.

All that is said here is that within those limits whatever is territory

is part of the Colony, no more than that, just as the words used in the
Treaty of 1867 were quite apt words to describe the cession to America
of all that was territory lying within those degrees of latitude and of
longitude. These facts were stated in the British Counter Case and
yet the argument is repeated in the print by the United States as if the
explanation had not been made.
Now the Cape of Good Hope comes next in order, on page 43, and I

notice that the printed Argument of my learned friend does not refer

to this case of the Cape of Good Hope. If I am to assume that that is

given ui> by my learned friends, I will pass it without any notice, but
unless my learned friend gives me that intimation I must of course
notice it. It is mentioned by them in their Case. It is not referred to

in their Argument, but we have in our Counter Case, at page 89,

1139 dealt with it and ex]>laiiied what the facts were, and that has
not been answered. I will read the exislanation which is shortly

put in page 89.

It proceeds thus

:

It is stated in the United States Case that "in the Colony of the Cape of Good Hope
sealing is prohibited at the rookeries and in the waters adjacent thereto, except
under stringent regulations".
The evidence ottered in support of these allegations consists of the following

statements:
W. C. B. Stamp: who says: I am told, although I know nothing about it, that

regulations of some kind have been made in the Colony of the Cape of Good Hope.
G. Comer: who says: The rookeries "are in the possession or control of a com-

pany, as I was then informed, wliich has the exclusive riglitto take seals there. We
did not dare to go to those rookeries because sealing was prohibited, and we would
not have been allowed to take them in tl^e waters adjacent thereto."
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That does not further their view at all. Then it proceeds:

The Regulations iu force in tbis Colony are of tbe character which appears from
the Glovernment Notice which is printed in the Appendix to the British Commis-
sioners' Report. By this Notice all persons are prohibited "from disturbing tbe

seals on the said island" [in Mossel Bay] and are warned from trespassing there.

Tbe Government Agent states that there is practically no pursuit of the animals

in the water on these coasts. The system of killing tbe seals is the same throughout
all the colonial islands, namely, with "clubs", by men landing in boats.

Then the explanation further proceeds:

As a matter of fact, the legislation at the Cape of Good Hope is entirely confined

to the protection of seals on the islands.

There is no allegation of any assertion of any right inconsistent with

that explanation which 1 have now read.

Now the case of Canada, again, is not referred to in the printed Argu-
ment of my learned friends, and I will pursue in relation to that the

same course. Whether I am entitled to assume that the explanation

given in our Counter Case was satisfactory or not, I do not know. I

am entitled to say that the explanation was given of what the actual

facts were in our Counter Case, and after that explanation is given, the

matter is not again referred to or apparently relied upon in the United
States Argument. It is referred to iu the British Counter-Case, at

page 89

:

Turning from tbe fur-seal to the other varieties of seals, it is allegedin the United
States Case that, as regards the hair-seal iu the North Atlantic

—

"They have thrown about them upon the high seas the guardianship of British

statutes. . . Canadian statutes prohibit all persons, without prescribing any marine
limit, from disturbing or injuring all sedentary seal fisheries during the time of

fishing for seals, or from hindering or frightening the shoals of seals as they enter

the fishery."

The only Canadian Statute referred to is the Fisheries Act of 1886, which undoubt-

edly aftects Canadian subjects upon the high seas, and all persons within the terri-

torial waters of Canada/but asserts no jurisdiction over foreign subjects outside

those waters.

Senator Morgan.—That is the statement from your Counter Case.

Sir Charles Eussell.—Yes, which is not challenged in the

1140 printed Argument subsequently delivered by the United States,

and is the fact. I mean it states what the fact is. I am entitled

to assunie that in all these cases, unless the confrary is shown, that no

case can be adduced of any assertion of a right outside the territorial

waters. If my learned friends could have produced instances of such

assertion outside territorial Avaters affecting other than British sub-

jects, it would have been something to the point—it would have been

at least the argumentum ad hominem; but it is not even that in the

absence of any such evidence. They give an extract from the Canadian
Statute which givesno justification whatever for the statement which is

found in their Case; and the Tribunal will be good enough to bear in

mind—I will refer to it later so as not to repeat myself—the paragraph
which I have already explained as to colonial legislation, namely, that

the power to legislate which is conceded to Colonies which have a repre-

sentative system of Government—a constitutional Government, as it is

shortly called—that that being a delegated powerby the Imperial Parlia-

ment, it gives to the Colonial Legislature absolutely no power, even if

it affected to exercise it, which it has not done, to legislate one inch

beyond the actual territory. I shall point to some remarkable decisions

of the Privy C<mncil, which is the Appellate Court from the Colonies,

which have given effect to that view of the powers of Colonial Legisla-

tures,
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Senator Morgan.—WLat was the penalty imi)osed iu tlie Canadian
Act ui)ou the taking- of hair-seals.

Sir Charles Kussell.—I will tell you, Sir, in one moment. I have
not got it iu my mind at present.

Mr. Justice Harlan.—It is at page 441.

Sir Charles Eussell.—I think that for hunting or killing whales,
seals or porpoises, and so on, it is a penalty not exceeding $300, or
imprisonment not exceeding six months. Everyone who Avith a boat or
vessel knowingly disturbs, etc. a seal fishery is to be liable to a penalty
not exceeding $60, or in default one month, and is liable to pay such
damages as are assessed by the Fishery Oi^icer or Justice of the Peace.
The Statutes are set out page 441 of the Appendix, vol. 1, of the Case
of the United States.

Mr. Justice Harlan.—The first section relates to rockets and explo-

sive instruments, and the next to sedentary seal fisheries. I believe
none of the provisions relate directly to seal hunting.

Sir Charles Eussell.—No.
Senator Morgan.—Not to fur-seal hunting.
Lord Hannen.—It was included at any rate in the general description.
Sir Charles Eussell.— I am informed by Mr. Tupper that these

Statutes apply to the shore fishery.

Senator Morgan.—They relate to hair-seals and not fur-seals.

Sir Charles Eussell.—I should not say it related to hair-seals

only, if there are such things as fur-seals in that neighbourhood,
because the phrase is "seals" generally.

1141 Lord Hannen.—It would include both classes of seals.

Senator Morgan.—There are no fur-seals in the Atlantic.
Lord Hannen.—1 dare say.

Sir Charles Eussell.—Very likely; that probably is so.

In reference to Mr. Justice Harlan's reference to the use of any explo-
sive weapons for the purpose of fishing, I am reminded a propos of an
entirely different matter by Mr. Tui)per, which Mr. Phelps will be able
to correct if erroneous,— it is rather in reference to the illustration

given by Mr. Phelps as to whether it would be a defensible act to use
dynamite at sea to kill fish,— Mr. Tupper informs me that, by concert
betM^een the United States and Canada, each of these communities has
passed regulations against the use of dynamite.
Mr. Tupper.—No.
Sir Charles Eussell.—No, that is not so. I am now told that

they, foreseeing the possible danger that might ensue to interests
which are interests not only of one country but of both, have concerted
measures by their own legislation to deal with the use of anything of
that kind.

Senator Morgan.—Can Mr. Tupper cite the Tribunal to the arrange-
ment or regulation between the United States and Canada on the sub-
ject of mackerel fishing?

Sir Charles Russell.—Well, this is not in reference to what I am
talking about; but by all means, if you wish to ask Mr. Tupper, do so.

Sir. It is rather an interruption of my argument.
Mr. Tupper.—The position of that matter is shortly this. The

United States have legislated touching the taking of fish iu their
waters by purse-seining, and have prohibited the catching of mackerel
in the United States waters during the spawning period of the mack-
erel season. Canada has prohibited the use of liurse-seines in Canadian
waters for the whole year; that is from Januaiy till Pecember; and,
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by an exchange of notes, the British Government, representing Can-
ada, and the United States have now arranged to discuss a proposal
for dealing with the mackerel fishery, if necessary, outside the 3-mile
limit of the difterent countries.

Senator MorCtAN.—I wish to enquire if the basis of that Agreement
was not the fact that this method of purse seining was an injury to
young mackerel.

Mr. TuppER.—Yes, destroying them in great quantities.

General Foster.—As T x)articipated with Mr. Tupi^er in that nego-
tiation I may refresh his memory in regard to it. I understand that a
commission of experts has been appointed by the two Governments to

settle the whole question of the fishing interests of the two countries
in the adjacent waters, no mention being made of mackerel fishing or
purse-seining whatever, according to my recollection. It covers the
whole question of the fisheries.

Mr. Tupper.—Well we differ upon that and we can produce the cor-

respondence if necessary.
1142 Sir Charles Kussell.—At all events Mr. Tupper thinks not

and whether it is, or is not, it is wholly immaterial. It is a very
good illustration of what I referred to several days ago of where, for

instance, trawling is found to interfere with sealing on the ground that it

involves the loss of small fishes, nations have come by conventions
(where the law cannot help one or the other) to mutual arrangements for

the protection of their respective interests. It is a very good illustration,

and all the better if Mr. Foster is correct in saying it is not limited to

mackerel fishing, but has a wider and more general api)lication. The
illustration becomes for that reason the stronger and not the weaker.
Lord Hannen.—I see from the i>assage cited from the Canadian

Statute that they catch the seals there with nets.

Sir Charles Eussell.—Yes apparently my Lord, and I believe the
British Commissioners' Eeport further suggests that nets should be
disused, and I think some time ago the question was asked by Lord
Hannen why it was that nets were given up. I have since asked for

the explanation, and the reason is that the nets frequently include very
young seals as well as seals which are the object of capture, and very
often result in the life of the younger seals being lost, and that is the
reason why the Commissioners recommended its disuse.

I have said all that I need say about Canada. Now about New-
foundland. The observations on the part of the United States will be
found at page 444, and it is also referred to at page 1G8 of the American
Argument.

d) That BO seals shall be killed in the seal-fishing ground l;s ing off the island at
any period of the year, except between March 14 and April 20, inclusive, and lliat

no seal so caught shall be brought within the liruits of the Colony, under a penalty
of $4,000 in either instance.

(2) That no steamer shall leave any port of the Colony for the seal fisheries before
six o'clock a. m. on March 12, under a penalty of $5,000,

(3) That no steamer shall proceed to the seal fisheries a second time in auj' one
year unless obliged to return to port by accident.
This act extends and enlarges the scope of a previous act, dated P^ebriiary 22, 1879,

which contained similar provisions, but with smaller penalties, and also the pro-
A'ision which is still in force, that no seal shall be caught of less weight than 28
pounds.

That is the statement in the United States Argument, and it will be
observed, to begin with, that there is no allegation there that that
applies to foreigners at all.
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Kow our statement in reference to it is at page 44 of the British
Argument.

The Seal FisLery Act, 1889, 42 Vict., cap. 1, established a close time for seals, and
prohibits the killing of "cats" [immature seals] in order more efBciently to preserve
this close time. Steamers are not allowed to leave port before a certain day.
The Seal Fishery Act, 1892, provides more stringent regulations for the observance

of the close time, and heavier penalties for leaving port before a certain day.
Seals killed in breach of the close time are not to be brought into any port of the

Colony or its dependencies under a jienalty of 4,000 dollars.

1143 Steamers are forbidden from going on a second trip in any one year, and if
they shall engage at any time in killing seals at any place within the jurisdic-

tion of the Snpreme Court of Newfoundland after returning from the first trip they
shall be deemed to have started on a second trip.

From these Statutes the following conclusions are drawn in the United States
Case

:

1. That Great Britain and its dependencies do not limit their Governmental pro-
tection to the fur-seal ; it is extended to all varieties of seals wherever they resort
to British territorial waters.

2. And they have thrown about them iipon the high seas the guardianship of
British Statutes.

It is admitted that the principle of providing a close time for seals has been
adopted by British legislation as essential to the preservation of seal life.

It is denied that anj^ country has the power to enforce such close-time regulations
beyond the territorial Avaters against subjects of a foreign nation, though it may do
so as regards its own subjects; and neither Great Britain nor her Colonies have ever
departed or attempted to depart from this principle.

It is denied that the inferences drawn by the United States in respect of the legis-
lation of some of the Colonies already considered are warranted. The principles of
English law show conclusively that such inferences are unsound; it has already
been shown that they are not in accordance with the facts ; and no evidence has been
adduced by the United States to support them.

Now I have one word further to say in relation to this statute. It

has been objected by my friend, Mr. Plielps, in his Argument, and
pointed to also by JMr. Coudert, that it was absurd to suppose that,

where there was a valuable fishery carried on in the neighbourhood of
the territory of a particular Power, that Power could put up with a
state of things in which its own subjects there were to be prohibited
during certain seasons from fishing, and yet that foreigners would not
come under that regulation. That was the case that my friend Mr.
Coudert put very forcibly. The answer to it is this: That where the
fishing is carried on in the neighbourhood of a territory, that peculiar
and special advantages accrue, from that fact to the subjects or citizens
of the territory: they have a base of operation which foreigners have
not; and foreigners resorting to those fisheries (speaking as a general
rule), must come within the territorial jurisdiction of that particular
Power for some purpose or the other connected with their pursuit of
fishing; and, once they come within the limits of that territory, they
thereupon become subject to the laws of that territory; and in tliis case
you will see (and in some other cases to which I shall call attention),
that the colonial Legislature or other legislative power, imposes, and
within its constitutional rights imposes, certain conditions on those
ships that come into its ports: for instance, that they shall not be
allowed to go out before a certain day, or they shall not be allowed to
go out unless they comply with this, that or the other condition ; and
thus it is that by means of the operation of local law, against all who
come within the area of local law, j^lus the natural advantages which
proximity to the fishing grounds presents, speaking generally, the fish-

ery is more valuable to the subjects or citizens of the territory who are
conriccted with it, than it is to those who being foreigners are

1144 not connected with it. The statute upon which they rely is set

out at page 444 of the first volume of the Appendix to the Case
B S, PT XIII 23
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of the United States. I am not going to trouble you, Sir, by referring

to it. I am contenting myself with tlie statement—(it is tliere to be
examined by the Tribunal if they desire)—that it does not Avarrant

the inference drawn from it by my friends.

Now the next illustration is the Greenland or Jan Mayen fisheries,

and they are referred to on page 168 of the Argument of my friend.

The paragraph is short and I will read it. It says:

The seal fisheries of Greenland were the subject of concurrent legislation in 1875,
1876, and 1877 by England, Norway, Sweden, Denmark, and Netherlands, which pro-
hibits all fishing for seals by the inhabitants of those countries before April 3 in any
year, within an area of the open sea bounded by the following parallels of latitude
and longitude, viz., 67^ N., 75^ N., 5^ ¥.., 17° W.

The mere reading of that sentence ought to dispense with further
comment. It shows that this legislation of a concurrent kind arrived
at by these several Powers, each of them recognizing that it has no
power outside territorial limits to bind other than its own subjects,

—

the subjects of each of these Powers resorting to these fisheries are how-
ever bound by the legislation of their own country; and inasmuch as by
convention these Powers have agreed to legislate so as to bind their

respective subjects, then these laws have an extra-territorial applica-

tion to the subjects of England, Norway, Sweden, Denmark and the
Netherlands.
The matter is explained, and clearly explained, on page 45 of the

printed Argument of Great Britain:

The second group of enactments of other countries referred to in the United States
Case are based tipon Conventions; they therefore lend no support to the United
States contention, that they can by their independent action claim to enforce such
regulations against the subjects of other nations in respect of iishing in the high sea.

The enactments in question are those of Great Britain, Sweden, Norway, Russia,
Germany, and Holland. They all deal with the Jan Mayen seal fisheries in the
Atlantic east of Greenland; and proceed on the principle here enunciated.

The principle is at once explained by the section of the Act which I

am going to read.

The first section of "The Great Britain Greenland Seal Fishery Act of 1875" is

shortly as follows:
When it appears to Her Majesty in Council that the foreign States whose ships or

subjects are engaged in the Jan Mayen fishery have made or will make witii

respect to their own ships and subjects the like provisions to those contained in this

Act, it shall be lawful for Her Majesty, by Order in Council, to direct that this Act
shall apply to the said seal fishery.

In other words, when the other nations have determined on their leg-

islation, then the Queen, by Order in Council, can apply the provisions

of the Act in question.

It then proceeds

:

The legislation of the other countries is conceived in a similar spirit, and was
passed after negotiations between their respective Governments.

The necessary legislation having been provided, the Queen, by Order in

1145 Council, dated the 28th November, 1876, put the Act in force against her own
subjects.

The great difficulty of effectively njaintaining a close time in distant fisheries in

the high seas, and of protecting and regulating such fisJieries, except as against

subjects, has in many instances been dealt with by Conventions, as is stated in the
United States Case.
These Conventions proceed on principles well established.
The principles are:

1. The determination of the limits of the exclusive fisheries of the respective par-

ties to the Convention.
2. Except as expressly varied by agreement the respective national jurisdictions

are preserved intact.

3. It is only by agreement that jurisdiction on the high sea over its nationals is

given bv one nation to another.
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Because, you will observe that these conventions sometimes, not
invariably, but frequently give the right to the cruisers of one nation to

seize, upon the high sea, the ships of a subject of another Power, a
party to the convention, which has offended against the provisions of
the convention

:

Then it goes on

:

These principles do not advance the United States contention. The consent of
other nations is wanting to the exercise by the United States of the exclusive control
which it claims. Tlie existence of the Conventions demonstrates their necessity ; by
siicli Conventions alone can one nation presume to control the subjects of another
State upon the high seas.

They recognize the right of the subjects of all the contracting Parties alike to fish

in the high sea beyond the territorial waters, but for their mutual benefit they sub-
ject the fishing to regulations to be observed by the subjects of all alike. The Con-
ventions and the legislation giving eifect to them do not profess to impose these
regulations 6n the subjects of other countries, not parties to the Conventions, nor to
prohibit them in any way from fishing in the high seas, nor could they do so.

The next case is Kussia, which is referred to on page 1G9 of the
Argument of the United States; and a statement that is made here,

necessitates that I should go a little out of my way in this matter.
The statement in the (Argument of the United States is this

:

By the law of Russia, the whole business of the pursuit of seals in the White Sea
and Caspian Sea, both as to time and manner, is regulated, and all killing of the
seals except in pursuance of such regulations is prohibited.

Certain references are then made: and it proceeds:

The firm and resolute recent action of the Russian Government in prohibiting in
the open sea, near the Commander Islands, the same depredations upon the seal herd
that are complained of by the United States in the present case, and in capturing
the Canadian vessels engaged in it, is well known and will be universally approved.
That Great Britain, strong and fearless to defend her rights in every quarter of the
globe, will send a fleet into those waters to mount guard over the extermination of
the Russian seals by the slaughter of pregnant and nursing females, is not to be
reasonably expected. The world will see no war between Great Britain and Russia
on that score.

Well, it seems to me (although we know from the correspondence that
we have, that the representatives of the United States have been in

communication with Kussia)—that this is a mis-statement, as I hope
to make clear, of Eussiau action and Russian pretensions on this

1146 matter. First of all I wish to deal with the matter of Russian
legislation and of Russian action; and we have got a very relia-

ble means of judging of that by a correspondence entirely on the part
of those interested from the point of view of the Uidted States, and 1

am afraid. Sir, I must ask you to refer to one more book in this connec-
tion. It is Volume II of the Appendix to the British Case. The cor-

respondence begins at the bottom of page 16 of Part II. You will see
there, Sir, a letter from Mr. Hoffman. Mr. Hoffman was, as I under-
stand, the Representative at St. Petersburg, of the United States.

General Foster.—He was the Charge d'Aftaires.

Sir Charles Russell.—The Charge d'Affaires.

Now, this letter is sent to him from the Department of State, on the
7th of March, 1882.

Sir : I enclose copies of letters from the Treasury, and a copy of a letter from
Messrs. Lynde and Hough, of San Francisco, to the Secretary of the Treasury, touch-
ing the Pacific coast fisheries. This latter communication states that, according to
late news, "foreign vessels must receive an order from the Governor of Silieria.,

besides paying duties or 10 dollars per ton on all fish caught in Russian waters",
which they say would be ruinous to their business. In view of the above, I liave to
ask that you will make imiiiedi;ite enquiry on this subject, and report the facts. If
a brief telegram will furnish information of value to our fishermen in this regard,
you can send one.
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Then the enclosures are to be found on page 17. I will read the
second and thu^d of those enclosures; the first I need not trouble you
with. I think. The second is

:

The subjoined Notice by the Russian Consul at Yokohama, that American vessels
are not allowed, without a special permit or licence from the Governor-General of
Eastern Siberia, "to carry on hunting, trading, fishing, etc., on the Russian coasts,

or islands in the Okhotsk or Behring Seas, or on the north-eastern coast of Asia, or
within the sea-boundary line", is published by the Dei^artment lor the information
of American ship-masters interested.

Now, here is the third enclosure.

At the request of the local authorities of Behring and other Islands, the Under-
signed hereby notifies that the Russian Imperial Government publishes, for general
knowledge, the following.

(1) Without a special permit or licence from the Governor-General of Eastern
Siberia, foreign vessels are not allow^ed to carry on trading, hunting, fishing, etc., on
the Russian coast or islands in the Okhotsk and Behring Seas, or on the north-eastern
coast of Asia, or within their sea-boundary line.

Mr. Justice Harlan.—What line is that? What does he mean there
by the sea boundary line?

Sir Charles Russell.—The marine league from the shore. You
will see that presently, Sir, when I have develoi)ed the corresi)ondence.
Then it j)roceeds

:

(2) For such permits or licences, foreign vessels should apply to Vladivostock,
exclusively.

(3) In the port of Petropaulovsk, though being the only port of entry in Kam-
tchatka, such permits or licenses shall not be issued.

1147 (4) No permits or licences whatever shall be issued for hunting, fishing, or
trading at or on the Commodore and Robben Islands.

Those are, you will recollect, specially seal islands. Then it goes on

:

(5) Foreign vessels found trading, fishing, hunting, etc., in Russian waters, with-
out a licence or permit from the Governor-General, and also those possessing a licence
or permit who may infringe the existing bye-laws on hunting, shall be confiscated,

both vessels and cargoes, for the benefit of the Government. This enactment shall
be enforced henceforth, commencing with A. D. 1882.

(6) The enforcement of the above will be intrusted to Russian men-of-war, and also

to Russian merchant-vessels, which, for that purpose, will carry military detachments
and be provided with proper instructions.

Then at page 18 follows a letter—the fifth enclosure—from which
I must read an extract before I read Mr. Hoffman's reply, in which
Messrs. Lynde and Hough state their position and their complaint:

Sir: You will please pardon ns for this seeming intrusion, but the matter in which
we now seek your aid and assistance is of great import to us.

We now are and have been extensively engaged in the Pacific Coast Cod fisheries,

and, in fact, are among the very few who fifteen years ago started in a small way,
believing with energy and fair dealing we could work up an enterprise that would
be a benefit to the coast. Our ideas were correct. We have been yearly sending
vessels to the coast of Kamschatka (Sea of Okhotsk) for fish. We never have
been molested in Russian waters from catching cod-fish or procuring bait, which
are small salmon in the rivers, or filling fresh water for the use of ship, but it appears
now there is a law which has never been enforced against foreigners, the same we
have recently noted, and which we have been apprised of, and the substance is that
foreign vessels must receive an order from the Governor of Siberia, besides must pay
a duty of 10 dollars per ton on all fish caught in Russian waters. This decree, if

sustained

—

And so on.

Now this communication being made to Mr. Hoffman at St. Petersburg,
here is his answer. He says:

I have the honor to acknowledge the receipt of a Circular of the Treasury Depart-
ment of the 30th January last upon the subject of fishing, etc, in the Behring Sea anil
in the Sea of Okhotsk.
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1

I am able to give the Department some little information upon this subject, derived

nearly four years ago from Mr. Charles H. Smith, for many years a resident of Vladi-

vostok and at one time onr Consul or Vice-Consul at that port.

A glance at the Map will show that the Kurile Islands are dotted across the entrance

to the sea of Okhotsk the entire distance from Japan on the south to the southern-
most cape of Kamtchatka on the north.

In the time when Russia owned the whole of these islands her Representatives in

Siberia claimed that the Sea of Okhotsk was a viare clatiswm, for that Russian juris-

diction extended from island to island, and over 2 marine leagues of intermediate sea

from Japan to Kamschatka.
But about five years ago Russia ceded the southern group of these islands to Japan

in return for the half of the Island of Saghalien, which lielonged to that power.
As soon as this was done it became impossible for the Siberian authorities to main-

tain their claim. My informant was not aware that this claim had ever been seriously

made at St. Petersburgh.
The best Avhaliug grounds are found in the bays and inlets of the Sea of Okhotsk.

Into these the Russian Government does not permit foreign whalers to enter,

1148 upon the ground that the entrance to them, from headland to headland, is less

than 2 marine leagues wide. But while they permit no foreign whalers to pen-
etrate into these bays, they avail themselves of their wealth very little. The whole
privilege of whaling in those waters is a monopoly owned by an imimportant Com-
pany, which employs two or three sailing schooners only, the trying and other

laborious work being done at their stations on shore.

Then apparently lie inquires farther into the matter, and he says, in

a letter dated March 27th 1882, page 19.

I have the honor to acknowledge the receipt of your No. 120, with its inclosures,

in reference to our Pacific Ocean fisheries. Your despatch reached me yesterday, and
to-day I have written to M. deGiers upon the subject, and I propose to call upon him
upon his first reception day.
In the meantime, and until further information, I do not see tluit any new orders

necessarilj^ affecting our fishermen have been issueo by the Russian Government.
Messrs. Lynde and Hough have apparently given insufiicient attention to the words
" Russian'waters ". These waters are defined in the Notice published by the Imperial
vice-consulate at Yokohama, as follows:

"Fishing etc., on the Russian coast or islands in the Okhotsk and Behring Seas,

or on the north-eastern coast of Asia, or within their sea-boundary line."

If I recollect correctly the information given me by Mr. Smith upon this subject,

referred to in my No. 44 of June 1878, and in my number 207 of this month, the cod
banks lie in the open Sea of Okhotsk, many marine leagues oif the south-western
coast of Kamschatka. J observe that Messrs. Lynde and Hough state that their ves-

sels fish from 10 to 25 miles from the shore. At that distance in an open sea they
cannot be said " to fish upon the coast."

I do not think thjit Russia claims that the sea of Okhotsk is a mare clausum, over
which she has exclusive jurisdiction. If she does her claim is not a tenable one since

the cession of part of the group of the Kurile Islands to Japan, if it ever were tenable
at any time.

I may add that, according to the information given me four years ago, Russia
opposes no objection to foreign fishermen landing in desert places on the coast of
Kamchatka, far from the few villages which n\e found'on that coast, for the purposes
of catching bait and procuring fresh water; but she does object to all comnuinica-
tion between trading and fishing vessels and the inhabitants, alleging that these

vessels sell them whiskey upon which they get drunk, and neglect their fishing, their

only means of livelihood, and then, with their wives and children, die of starvation

the ensuing winter.

Then there comes a further note from the same gentleman in tbese

terms. In the first paragraph he says

:

I have the honor to forward to you herewith a translation of a note recently received

from M. de Giersupon the subject of hunting, fishing, and trading in the Pacific waters.

I do not see that there is anything in the Regulations referred to that afiects our
whalers, nor our cod fisheries either, except that when they go ashore to catch small

fish for bait in the streams, they expose themselves to interruptioVi from the Russian
authorities, who, finding them in territorial waters, may accuse them of having taken
their fish therein.

Then M. de Giers' letter follows. It is in these words

:

Referring to the exchange of communications which has taken place between us

on the subject of a Notice published by our Consul at Yokohama relative to
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1149 fishing, Imnting, and to trade, in the Russian waters of the Pacific, and in reply
to tlie note which you addressed to me, dated the 15th (27th) March, I am now

in a position to give you the following information.

A Notice of the teiiour of that annexed to your note of the 15th March was, in
fact, published by our Consul at Yokohama, and our Consul-General at San Fran-
cisco is also authorized to publish it.

This measure refers only to prohibited industries and to the trade in contraband;
the restrictions which it establishes extend strictly to the territorial waters of Rus-
sia only. It was required by the numerous abuses proved in late years, and which
fell with all their weight on the population of our sea shore and of our islands,

whose only means of support is by fishing and hunting. These abuses inflicted also

a marked injury on the interests of the Company to which the Imperial Government
had conceded the monopoly of fishing and hunting (" exportation") in islands called

the "Commodore" and the "Seals".
Beyond the new Regulation, of which the essential point is the obligation imposed

upon captains of vessels who desire to fish and to hunt in the Russian waters of the
Pacific to provide themselves at Vladivostock with the peruuHsion or licence of the
Governor-General of Oriental Siberia, the right of fishing, hunting, and of trade by
foreigners in our territorial waters is regulated by Article 560 and those following of
Vol. XII, Part II, of the Code of Laws.

Now, Sir, if you look to the bottom of that page headed " Inclosure

2", you will see the Articles.

Article 560. The maritime waters, even when they wash the shores where there is

a permanent pojjulation, cannot be the subject of private possession; they are open
to the use of one and all.

Art. 561. No exception will be made to this general rule, except under the form
of spvial privileges granted for the right of fishing in certain fixed localities and
during limited periods.

Art. 562. The above Regulation regarding the right of fishing and analogous
occupations on the seas extends equally to all lakes which do not belong to private
properties.
Art. 565. No restrictions shall be established as regards the apparatus (engines)

employed for fishing and for analogous operations in the high seas, and it shall be
permitted to every one to use for this purpose such apparatus as he shall judge to be
best according to the circumstances of the locality.

Art. 571. Ships in quarantine are not permitted to fish. The same prohibition
extends in general to all persons in those localities where ships are lying undergoing
quarantine.

Now you see. Sir, that this correspondence is between two Govern-
ment Departments of the United States. My friends had access to

this even more readily than we had access to it. There it is; and you
will now see how far they are founded in the observations they make
in their case on this subject.

Now I conclude the matter by asking your attention to page 22 of

the same volume. The corresjwndence I have been reading, up to the
present time, you will observe, Sir, relates to the year 1882.

Now on page 22 is a later letter in 1887, from Mr. Lothrop who was
I think—General Foster will correct me if I am wrong—then the
Charge d'Affaires?

General Foster.—He was the Minister.
Sir Charles Russell.—He was then Minister of the United

1150 States at St.-Petersburg. He says, writing to Mr. Bayard who
was, as you will recollect. Sir, Secretary of State at that time:

I have the honour to transmit to you a translation of a communication received
from the Imperial Foreign Office on the 1st February instant, relative to the seizure
of the schooner "Eliza".
The Russian Government claims that she was seized and condemned under the

provisions of an Order, or Regulation, which took efi'ect at the beginning of 1882,
and which absolutely prohibited every kind of trading, hunting, and fishing on the
Russian Pacific coast without a special licence from the Governor-General.

It is not claimed that the " Eliza" Avas engaged in seal-fishing, but that she was
found actually engaged in trading with the natives with the contraband articles of
arms and strong liquors.
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She was condemoed by a Commission sitting on the Imperial corvette " RasboT-
nik", composed of the officers thereof. In tliis respect, the case, is precisely like
that of the '' Henrietta", mentioned in my last preceding dispatch N^ 95, and of
this date.

It will be noticed that Mr. Spooner, the owner of the "Eliza", in his statement
of his claim, declares that the "Eliza "was on a trading voyage, engaged in barter-
ing with the natives, and catching walrus, and as such did not come under the
Notice of the Russian Government, which was directed against the capture of seals
on Copper, Robbius, and Behring Islands.

It will be seen that Mr. Spooner either refers to an Order of the Russian Govern-
ment different from the one mentioned by the Imperial Foreign Office, or he under-
stood the letter in a very different sense.

I may add that the Russian Code of Prize Law of 1869, Article 21, and now in
force, limits the jurisdictional waters of Russia to 3 miles from the shore.

I think that is all.

The communication from General Ylaiigaly to Mr. Lothrop appears
to corroborate the statement of Mr. Lothrop, that it was not a question
of fishing, but a question of the ' Eliza" being engaged in an illicit

trade.

The second part of that letter is to this effect:

This information is in substance to the effect that the "Eliza" was confiscated
not for the fact of seal hunting, but by virtue of an Administrative Regulation pro-
hibiting, from the beginning of the year 1882, every kind of commercial act, of
hunting, and of fishing on our coasts of the Pacific, without a special authorization
from the Governor-General, and carrying with it, against those disregarding it, the
penalty of the seizure of the ship as well as of the cargo.

Then a little lower down he says

:

The crew of the "Eliza" was engaged not only hunting walrus on our coast of
Kamschatka, and in commercial transactions with the natives, but traded there with
illicit articles such as arms and strong liquors.

I think it will also be found that at a later stage, although emulating
to some extent, but a lirtle way behind the United States, some seizures

have been made by Russia; it will be found that they allege that those
seizures were made within territorial waters and that they required the
captains seized to sign statements that in j^oint of fact they were
illegally engaged within the limits of the territorial waters; but this is

a matter with respect to which I do not wish at present to be diverted.
I think you will see. Sir, that I have answered satisfactorily the point

which is made here.

1151 Marquis Venosta.—Do you not think that the Eussian Gov-
ernment has perhaps considered the Gulf of Mesensk as a gulf,

the waters of which are territorial waters? I do not know, I ask you.
Sir Charles Eussell.—That I am just coming to Sir.

Marquis Venosta.—Because a nation may recognize the general rule
of the cannon-shot on the open sea, and may have some peculiar claim,
more or less plausible, in regard to a gulf.

Sir Charles Eussell.—I am just coming to that: it is the next
item of that argument. At the bottom of page 4G it says:

The Russian law dealing with the Ustinsk sealing industry in the White Sea is set
out in the United States case.

The industry is carried on in the Gulf of Mesensk in the White Sea; the gulf is 53
miles wide.
The principal provisions of the law are the appointing certain days of departure

to the fisheries, and prohibiting the lighting of fires to wiudward of the groups or
hauling-grounds of the seals.

The law is not directly or indirectly applied to foreigners.

In this law again, you see an example of the control that possessioii

of territory gives over foreigners if they come within the sjihere of its
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operation, as they maybe obliged to do; tliey are controlled by the

local law re<;ulating days of departure, or other conditions of departure;

and it may further be, as Count Yenosta has been good enough to sug-

gest, that Ivussia may think that it has a claim to the Gulf of Meseusk
upon another and different ground as being a gulf largely enclosed by
territory. But it does not seem to me necessary to consider that: and
both Governments recognize, that what Marquis Venosta has been good
enough to suggest is possible.

I have already dealt with Behring Sea, and the Sea of Okhotsk, on
page 47.

Then as regards the Caspian Sea, at the bottom of page 47 of the

British Argument, it is said

:

The fisliing and sealing indnstries in the Caspian Sea are also dealt with by law,

which expressly declares that the catchinfr of lish and killing of seals in the waters
of the Caspian iuclnded in the Russian Empire are free to all who desire to engage
in the same, except in certain specitied localities, under observance of the established

rules. A close time is appointed.

Of course the Caspian Sea stands in an entirely different category
from any we have been discussing. The Caspian is a land-locked sea

included within tlie territorial dominions of Kussia and Persia, and I

need not say that that being the fact, those Powers have absolutely the

right to exclude all whom they please from access to those territories,

because the access can only be obtained, in the one case through Rus-
sian, and in the other case through Persian territory: because it is an
admitted right of sovereignty to deny access through their territory to

any person they please.

Senator Morgan.—Do you know, Sir Charles, whether Persia has
coincided with Eussia in its enactments?

1152 Sir Charles Eussell.—I am unable to say, Sir; and it is

enough to say that one need only look at the map to see that the

Caspian Sea is entirely surrounded by land— Persian on the one side

and Eussian on the other—but the case affords no aid to this Tribunal
at all on the question we are discussing, and presents no analogy.
Now the next case is that of Uruguay; and as to this, I have to say

that although this is referred to in the Case of the United States, it is

answered in the British Counter Case at page 90, and after that answer
has been given, it is not thereafter adverted to in the printed Argument
of the United States; and therefore I content myself with saying tliat

the answer has been given in the British Counter-Case, and to this

there has been no rejoinder.

The statement is this. It is, in effect, the statement at page 48 of

the British Argument

:

The laws of Uruguay which regulate the taking of seals upon the Lobos Islands do
not extend beyond the ordinary territorial jurisdiction, and have no application to
pelagic sealing beyond that limit. Seals are taken on the islands, and the State

—

this is part of the enactment

does not permit vessels of any kind to anchor off any of the said islands, and does
not allow any works to be constructed that might frighten the seals away.

That is the whole story.

So as to Chile; that is referred to in the Case of the United States,

but is not reproduced in the Argument of my learned friend.

Mr. Phelps.—At the bottom of page 1G8, in the Argument, you will

find a reference to Uruguay.
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SirCharles Eussell.—1 beg your pardon ; tbat is so. I had omitted
to notice it.

Lender the law of Uruj>;uay the killing of seals on the Lobos and other islands "in
that jjart of the ocean adjacent to the dejiartments of Maldonado and Rocha" is

secured to contractors, who pay to the Government a license fee and duty.

If tliat is all tliat my learned friend has to say about it, I am content

to take it, it is not a thing that demands an answer.
Then Chile is mentioned in the Case; I will read what we say about

it at page 90 of our Counter Case. We set out what is said in the
United States Case thus:

The United States Case says

:

The Governments of Chile and the Argentine Republic have also recently given
protection to the far-seals resorting to their coasts in the hope of restoring their
almost exterminated rookeries.

The mischief, however, ajipears to have been entirely done by sealers landing on
the rookeries. Mr. Comer states that.

If there had been strict regulations enforced, allowing us to kill only young "wigs",
and not to disturb the breeding seals, I am convinced, and have no doubt, that all

these rookeries would be full of seals to-day.
The Chilean law referred to appears to be the Ordinance of the 17th August,

1S92, from which the following extracts are made in order to show that the
1153 Chilean Government asserts no jurisdiction beyond the ordinary 3-mile limit,

but is careful to define strictly the limits of the operation of the Ordinance.

Then the Ordinance is set out.

" Ordinance regulating the Pursuit at Sea or on Land of Seals or Sea-wolves, Otters and
' Chungungos' in the Coasts, Islands, and Territorial Waters of Chile.

" Article 1. Only Chileans and foreigners domiciled in Chile are allowed to engage
in the pursuit on land or at sea of seals or sea-wolves, otters, and ' chungungos' /m

the coasts,isIands, and territorial waters of the Republic, as laid down in Article 611 of
the Civil Code.
" No ships can engage in the pursuit to which this Ordinance refers except those

Chilean vessels which are in possession of the qiialilications required by the Naviga-
tion Laws to be considered as such, foreign vessels being absolutety prohibited from
engaging in this industry. •

"Art. 2. For the purposes of this Ordinance, ifte coasts, islands, and tei-ritorial waters
of Chile shall be considered as divided into as many zones as there are Maritime
Governments in the Republic.
" The extent of each zone shall be that of the respective Maritime Government."

Then it proceeds

:

Acting under powers conferred by the above Ordinance, the. President of the
Republic on the 20th August, 1892, decreed that the fishery of seals
" be suspended for the period of one year in the regions included in the Maritime
Governments of Chiloe and Magellanes, and on the coasts of the Islands of Juan Fer-
nandez. "

The general law of Chile as to fisheries is contained in the Civil Code, where it is

enacted

:

Article 585.

And I would beg to compliment Chile upon its very accurate state-

ment of what I conceive to be the law recognized by nations in this
matter.

Things which in their nature are common property, as the product of the high seas,
are not subject to any dominion, and no nation, corimration, or individual has any
rigbt to monopolize them. The use or enjoyment of them is determined among the
citizens of any one nation by the laws of that nation, but between different nations
by international law.
"Article .593. The adjacent sea, to a distance of 1 marine league, measured from

low-water mark, is the territorial sea, and under the national dominion ; but police
administration for the purposes of the security of the State or the carrying out of
fiscal Regulations, extends to a distance of 4 marine leagues, measured in the same
manner."
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The 4 marine leagues for the two i)urposes mentioned I do not admit;
nor for the latter purpose, without the qualification which I have more
than once given.

"Article 611. Sea fishing is free, but in the territorial seas the right of fishing is

enjoyed only by Chilean citizens or domiciled foreigners."

Now the next case given is the Argentine Republic and that was
mentioned in the Case, but is not again mentioned I think I only need
read what is said in the British Argument, p. 48.

" The laws of the Republic are not set out in the United States Appendix. The
statement in the United States Case is merely that protection is given to the fur-

seals resorting to the coasts; it is not stated that the regulations are extra-territo-

rial, or that they apply to foreigners."

1154 The next case is Japan. This also appeared in the United States
Case, but it does not appear in the Argument. It is dealt with

at page 92 of the British Counter Case.

It is also stated that ''the Japanese Government has taken steps toward the res-

toration and preservation of the fnr-seala at the Kurile Islands". The extract from
Regulations of 1885 referred to by way of verification, and set forth in the Appendix,
relates to islands within the territory of Japan, and no other law is set forth or men-
tioned; nor is it alleged in the Case that any of the Japanese laws relating to seal

fisheries have an exterritorial operation. Further, the Regulations of 1885 do not
appear to be now in force, for the full official Memorandum supplied ou the 14th
December, 1891, by the courtesy of the Japanese Government, in answer to a circular
asking for " copies of any printed documents or Reports referring to the fur-seal
fisheries" sets forth "the several Regulations in force at the present time", among
which those of 1885 are not given; and it states that there are no means of checking
" foreign poachers" " outside the line of territorial limit fixed by international law."

Now, SO far, I think I have dealt with every case cited on this point:

and on page 49 of our Argument is stated the conclusion to which I

think the Tribunal is justified in coming upon an examination in detail

of these instances.

None of the countries above specified profess to control the killing of seals by extra-
territorial provisions, or by interfering with foreigners on the high seas, or in any
other way than in accordance with the principles already established; nor do they
profess to claim a property in or a right of protection of seals in the high sea.

The first contention of the United States, that seal life is protected by extra-terri-
torial laws of other countries applicable to foreigners, is therefore shown to be with-
out foundation.

I now come to the next branch of this argument.

A further contention of the United States is that, not seal-fisheries only, but other
fisheries, are protected by extra-territorial laws of other nations, and that they are
extended to foreigners.

Then there are the Irish oyster fisheries, the Scotch herring fisheries,

the Ceylon pearl fisheries, the Queensland and West Australian fish-

eries, which may be called British examples: and the foreign examples
are France, Algeria, Italy, Norwegian, Columbia, and Mexico. These
I will examine in order.

The subject of the Irish oyster fisheries which comes first in order is

referred to on page 166 of the United States Argument. It says:

Oyster beds in the open sea have been made the subject of similar legislation in
Great Britain.
A section of the British "Sea Fisheries Act, 1868", conferred upon the Crown the

right by orders in council to restrict and regulate dredging for oysters on any oyster
bed within twenty miles of a straight line drawn between two specified points on the
coast of Ireland, "outside of the exclusive fishery limits of the British Isles." The
act extends to all boats specified in the order, whether British or foreign.

Now so far (and I should like the Tribunal to follow this a little closely)

it states, and states correctly, that this British " Sea Fisheries Act
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1868", -which prima facie applies only to subjects of the Crown, and not
to foreigners, gives to the Crown the right, by Order in Coun-

1155 cil, to specify boats, whether British or foreign, and so bring
them within the operation of the Act. Now 1 call attention to

what the actual state of the case is, and to the further fact that no such
Order has been ever made to include any foreign boats, and that there
has never been any assertion of power under this Act as against any
foreigner wliavever.

I might, but for the way in which it has been referred to, dismiss it

very lightly, because at page 93 in our Counter Case, relating to this

matter, we make this statement:

As to Ireland, the British Government have never assumed to put in force against
foreigners any bye-laws made under "The Seal Fisheries Act, 1868," affecting waters
outside territorial limits. And although this Act is relied on in the United States
Case as authorizing the assertion of jurisdiction over foreigners outside those limits,

no bye-law having that effect exists, and it would be contrary to the practice of the
British Government that any such bye-laws should be made, unless in pursuance of
some Treaty with the Power whose subjects may be affected.

Now that is a statement of fact my learned fi"ieud, when he came to

prepare his Argument did not meet, and could not meet, and it ought
to be quite enough for the purpose of this discussion.

But the matter is gone into fully in the British Argument at page 50.

The Statute permits the Irish Fishery Commissioners to regulate, by bye-laws,
oyster dredging on banks 20 miles to seaward of a certain line drawn between two
headlands on the east coast of Ireland.
Within this line the extreme depth of indentation is not more than 5 miles.
The Act provides that the bye-laws are to apply equally to all boats and persons

on whom they may be binding; but they are not to come into operation until an
Order in Council so directs.

The Order in Council is to be binding on all British sea-fishing boats, and on any
other sea-fishing boats specified in the Orders.

Therefore, till there is an Order specifying any except British sea
fishing boats, it has, and can have, no application to any other.

The facts which have occurred since the passing of the Statute are as follows:
The Commissioners have made a bye-law appointing a close time.
The bye-law was put in force by Order iu Council of the 29th April, 1809.

The Order recited the power given to the Queen by the Act to specify other besides
British boats to which the bye-law was to apply.
No other boats were so specified.

The law is therefore expressly limited to British boats within the 20 miles. It
cannot by the terms of the Act itself apply to any foreign boats.

It would be contrary to the principles on which British legislation invariably pro-
ceeds that bye-laws should applj' to foreign boats outside the 3-mile limit, unless
power to enforce such a bye-law against the boats of any nation had been acquired
by Treaty.
The provision was inserted in the Act to provide for the case of any such Treaty

being entered into.

Thereafter, without such enabling provision in the Act, the Queen would possess
no power to make an order in Council bringing foreigners within the Act.
The statement made in the United States Case is therefore inaccurate.

You see therefore the object of the assertion of that power: because,
if a Treaty should be made with any other State that might be inter-

ested in this fishery, the Queen would have had no jurisdiction
1156 to apply it to persons outside the three-mile limit other than her

own subjects, unless the Statute gave her express power so to do.

Now the next case referred to is the Scotch Herring Fishery; and
precisely the same thing may be said of this:

By the Act of 1887, 52 and 53 Vict, cap. 23, a close time is provided, and trawling
is prohibited within the north eastern indentation of the coast of Scotland; the line

of limit is drawn from Duncansby Head, in Caithness, to Kattray Point, in Aber-
deenshire, a distance of 80 miles.
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Penalties are imi)ose(l on any person infriiijiiug the provisions of the Act.

Stiivss is i;iid in the United States Case on the words "any person;" and the state-

ment is made that " tlie Act is not confined in its operations to British subjects."

Tliis statement is at variance with the principles of English legislation and the
practice of the English Courts in interpreting Statutes.

"Any person" is a term commonly used in English Statutes dealing with oflences,

and it is invariably applied to such persons only as owe a duty of obedience to the
British Parliament.

That is to say, so far as their extraterritorial application is con-

cerned. But I cannot help thinking that with regard to all this class

of cases, it helps the Tribunal very, very little, if at all; because, sup-

liosing it were to be made clear that there was a case in which a Legis-

lature had affected to bind foreigners outside territorial limits, that is

either a good law or a bad law. It does not make it international law
because a particular Power has affected to usurp a power which inter-

national law does not warrant it in assuming. I shall later have to

call attention to cases illustrating this i)rinciple of the construction of

British Statutes which 1 have been referring to, namely, that if the
words of a Statute are general in its ai)pli(;ation to all jiersous, the nni-

form rule of construction is that, extra-territorially, it applies only to

those who are subject to the laws of Great Britain.

Now, the next case cited is the Ceylon Pearl Fishery, and I may say
in passing that this is a subject which may be referred to under a dif-

ferent head of claim. The erudition of the members of the Tribunal
may be possibly able to supplement my scant information on the sub-

ject, but, as far as I know, these fisheries of Ceylon and Bahrem stand
in a position perfectly unique. How old they are, I do not know.
Some of my learned friends have said that they are old enough to be
mentioned in Herodotus. I do not know how the fact is, I have not
been able to verify it; but these facts are undoubted that for many
generations the owners of the territory of Ceylon have, with the acqui-

escence of all other Powers of the World, been allowed to claim to

exercise dominion in respect of these Fisheries which are contiguous to

the coast but which extend beyond the three miles of the territorial

zone or belt. Those facts are undoubted, and I care not whether the
title is without a flaw; it is a title which has been recognised for a great

many years; has been acquiesced in; and as to which, as far as I know,
no dispute has ever occurred. There is also the consideration whether
this case may not be referable to a different consideration; it may, pos-

sibly be founded upon exclusive possession, from their coiitiguity

1157 to the shore and from the manner in which the fisheries are them-
selves carried on. My learned fiiend Mr. Carter was very pow-

erful in relation to the suggestion that the claim to the Ceylon Fisheries

was defended npon the ground that you could occupy i^ortions of the
sea away from the land; and he then proceeded to say that, if that was
so, then all that a Nation had to do was to discover where there was a
valuable feeding bank for some valuable race of fish, and buoy it out
where you could get a bottom sufficient at all events, to plant your
leads upon the ground,—to buoy out 100 square miles, or 200 square
miles, leave the buoys, and say "That is our territory."

I must ask the Tribunal, is that an argument which is to be treated

seriously*? Is there any analogy between that case and the occupation
of a very small portion of the bottom of the sea contiguous to admitted
territory, and the pursuit there of this particular fishing? I submit that

the analogy does not exist, and the illustration is one that is very
strained. There is undoubtedly some warrant for thedistinction between
the case of these fisheries, w hether they are i)earl, or whether they are
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coral, or whether they are oyster, and there is an obvious distinction in

fact, between a fishery of that description and one which deijends on
the pursuit of any free-swimming fish in the Ocean. Chief Justice
Cockburn, in tliat case of the Queen, v. Keyn, whicli has been so often
referred to, says that a portion of the bed of the sea, where it can be
physically, permanently occupied, may be subject to occupation in the
same manner as unoccupied territory ; Vattel also is cited upon page 52
of our Argument, he says

:

Who can doubt that the pearl fisheries of Bahrem and Ceylon may lawfully become
property ?

Mr. Justice Harlan.—Where is Chief Justice Cockburn's judgment
reported?

Sir Charles Russell.—It is in the Law IJeports, 2 Exchequer
Division, at page 63. I can lend any of the Tribunal the book if they
desire it.

Mr. Justice Harlan.—Yes, I should like to see it.

Sir Charles Eussell.—I may have to refer to it a little later.

I must refer now to the Australian Pearl Fisheries as another instance
of a clear misunderstanding on the part of my learned friends. On
page 52 of our Argument we state that

—

In the United States Case reference is thus made to the Australian fishery laws:
"These Statutes extended the local regulations of the two countries mentioned

(Queensland and Western Australia) to defined areas of the open sea of which the
most remote points are about 250 miles from the coast of Queensland and about 600
miles from the coast of Western Australia".

It suffices to point out that these statutes are in express terms confined to British
ships and boats attached to British ships.

The reference is to page 233 of the United States Case. This is the
passage:

The pearl fisheries of Queensland and Western Australia were, in the years 1888
and 1889, made the subject of regulation by two statutes enacted by the Fed-

1158 eral Council of Australasia. These statutes extended the local regulations of
the two countries mentioned to defined areas of the open sea, of which the

most remote points are about two hundred and fifty miles from the coast of Queens-
land, and about six hundred miles from the coast of western Australia.

General Foster.—We go on to say that they are confined to British
subjects.

Sir Charles Eussell.—Yes that is just what I am going to read:

These acts are, by their terms limited in their operations to British subjects,

(And therefore of course have nothing to do with the case,)

but as Sir George Baden-Powell has pointed out, in a recent address delivered before
the Association for the Codification of the Law of Nations, the reuioteuess of these
waters renders it practically impossible for foreign vessels to participate in the pearl
fisheries without entering an Australian port, and thereby rendering themselves
amenable to Australian law.

Quite so, that is what I have been saying, and why that should have
been cited I do not know.
Then the next case is the law of France as to which the Tribunal

have the best means within their reach of informing themselves if we
do not explain it correctly. France is referred to at page 1G5 of the
United States Argument thus:

Legislation of the same character has also taken place in France and Italy in

reference to coral reefs in the o]ien sea and outside the jurisdictional limits.

The French law of 1864 relating to the coral fisheries of Algeria ;iiid Tunis required
all fishermen to take out licenses to fish anywhere on the coral banks, which extend
iato the Mediten'auean 7 miles from shore. In addition to this license all foreign
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tishevmen were required to take out patents from the Governrueut, for which a con-
siderable sum had to be paid; and by the recent act of 1888, foreign fishermen are

precluded entirely from tishing within 3 miles from shore, apparently leaving the
former regulations in force with respect to such portions of the coral banks as lie

outside of those limits.

Now we have dealt with the whole of the French legislation which
they mentioned in their original case, but when my learned friend comes
to his Argument the only point which is made relates to the case of

Algeria and Tunis, and I think I must trouble the Tribunal with a short

reference to what we say about this subject at page 94 of the British

Counter Case.

The United States Case says that the Decree of the 10th May 1862.

—

" went so far as to provide in terms that under certain circumstances fishing might
be prohibited over areas of the sea beyond 3 miles from shore".

This Decree, of which Article 2 only is set forth in the Appendix to the United
States Case, is given at length in the Apjieudix to this Counter-Case. Article I has
the following paragrajih

:

Les ppcheurs sont tenus d'observer, dans les mers situ^es entre les cotes de France
et celle du Royaume-Uui de la Grande-Bretagne et d'Irlande, les prescriptions de la

Convention du 2 aoilt 1839, et du Reglement International du 23 juin 1843.

This shows that French subjects only are atfected; for the Govefnment did, and
could bind its subjects only by the Convention of 1839.

Article 2 is as follows:

Sur la demande des prud'hommes

—

The President.—A prud'homme is a sort of Alderman.
1159 Sir Charles Eussell.—

Sur la demande des prud'hommes des ppcheurs, de leurs d^Mgu^s et, a d6faut, des
syndics des gens de mer, certaiues peches peuvent etre temporairement interdites sur

une ctendue de mer an dela de 3 milles du littoral, si cette mesure est command6e par
I'intdret de la conservation des fonds on de la peche de poissons de j)assage.

That is "free swimming fish."

The President.—Yes.

Sir Charles Eussell.—
L'Arret6 d'interdiction est pris par le Pr^fet Maritime.

Then our Counter Case continues

:

It is not alleged in the United States Case that the power thus given has been acted

on as against foreigners, and it is submitted that Article 2 was not intended to

authorize bye-laws affecting foreigners beyond territorial limits.

The construction which siipposes the Decree to apply to foreigners assumes it to

assert an authority to prohibit iishing to all nations, unlimited in the selection of

the kinds of fish to which the. prohibition may apply, either as to their being
"located" near French coasts, or as to their being those in Avhich France has "an
interest, an industry and a commerce" and assumes that the prohibition may extend
to mere "fishes of passage" in which the interest of France is only that which it has
in common with other nations, and may apply to every part of the high seas.

I omit the intervening passage: it then x)roceeds:

The extent to which France claims to legislate for foreign fishermen is now regu-
lated by tlie Law of the Ist March 1888.

Article 1 sajs:
"La peche est interdite aux bateaux 6trangers dans les eaux territoriales de la

France etde I'Algerie, en dega d'une limite qui est fix^e a 3 milles marins au large do
la basse mer."
The United States Case proceeds:
" Numerous laws have also been enacted by France to protect and regulate the

coral fislieries of Algeria, both as to natives and foreigners, and the coral beds so
regulated extend at some points as far as 7 miles into the sea."

This is not verified by particulars or evidence.

If that answer is in any way incomplete, I would ask you to be good
enough, Sir, to inform your colleagues what it may be necessary to know
further about it.
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The next case is that of the Algerian Coral Fisheries, which I have
already dealt with as part of France.
The next is the Italian Coral Fisheries, referred to on page 53 of our

Argument; and I will content myself with reading the observation

which the Marquis Venosta was good enough to make in the course of

my learned friend Mr. Coudert's argument. It will be found at page 570

of the print.

I will say in regard to the observation of Mr. Condert that the Italian Decrees do
not apply to foreigners. The three Decrees cited in the Case of the United States

are an addition to the Regulation of November 13th, 1882, which is made to apply
the law of March 4th, 1877, on hshing, and this law in its 1st article as well as the

Regulations limits their zone of application to the territorial waters. The coral

Banks of Sciacca where fishery was forbidden for some time, are outside the ter-

1160 ritorial waters ; so those Decrees were not applicable to foreignei s if they went
there; but the industry, in fact, is exclusively carried on by Italian citizens.

I must add however that this prohibition has now been repealed.

Mr. CouDERT.—Yes, I was coming to that question,—the distiuction between citi-

zens and foreigners, and the privilege that the rule would give to foreigners over
citizens. Of conrse, if as the Arbitrator says, and I desire to be instructed by him.
Marquis Visconti-Venosta.—It is a question of fact.

Marquis Visconti-Venosta.—The question of fact is that this does

not apply to foreigners.

Sir Charles Kussell.—Then we have next the Norwegian Whale
Fisheries, which are mentioned in the Case of the United States, but
not referred to in the Argument of my learned friend, Mr. Phelps. We
have, at page 96 of our Counter Case, dealt with that matter.

As to Norway, the United States Case says that the principle of contention (3)

of the United States as set out at page 74, which I will refer to in a
moment
is recognized in a Statute for the protection of whales, '*in Varanger Fiord, an arm
of the "open sea about 32 marine miles in width." There is nothing in the Norwegian
laws set forth in the Appendix to the United States Case to show that they apply to

foreigners at all. If they do, then, as regards Varanger Fiord, the question may be
whether or not it belongs to the " inner waters" of Norway.

Mr. Gram.—I should only wish to say it is quite true there is nothing
in the Norwegian Law which expressly shows that it is intended W
apply to foreigners; but, as a matter of fact, it is directed against

foreigners as well as against Norwegian citizens,—the Fiords are

considered to be interior waters as a rule.

Sir Charles Eussell.—Yes. As a matter of fact, I believe, I am
right in saying that no question has ever arisen as to the necessity of

applying as against foreigners any principle of exclusion.

Mr. Gram.—I beg your pardon. Norway has applied the principle

against foreign subjects in that part of the country.

Sir Charles Eussell.—I was not aware of that. Perhaps you will

be good enough, sir, to tell the Arbitrators the result of the contention.

Mr. Gram.—It has always been maintained that the Fiords are inner

waters against foreigners as well as against Norwegians.
Sir Charles Eussell.—The statement in the Argument is that if

the law applies to foreigners, and is imt in force against foreigners, then
as regards the Varanger Fiord, the question is whether it does or does

not belong to the inner waters of Norway or fall within the principle of

land-locked waters.
Lord Hannen.—And it turns entirely on that. Sir Charles. The

question is solely whether these are interior waters.

Senator Morgan.—What is the width of these interior waters, or

fiords?
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Sir Charles Russell.—I liavejust read it, Sir. It is 32 miles.

1161 Senator Morgan.—That mast be a good way from the three

mile limit, somewhere.
Sir Charles Russell.—Yes.
Seuator Morgan.—It is the Norwegian construction of the three mile

limit.

Mr. Gram.—The distance is calculated from the mouth of the fiords.

Sir Charles Russell.—I think I may remind Senator Morgan that

there are bays on the American coast—Delaware Bay for instance

—

which have been claimed by the United States as coming within that
principle of inner waters, land-locked waters, although they are wider
at the mouth than Varan ger Fiord.

Senator Morgan.—I know of no case in which that question has been
brought up between the United States and any foreign Government.

Sir Charles Russell.—That is another matter. I was merely sug-

gesting that; and I think Senator Morgan will admit the impeachment.
The President.—This all shows that we must be extremely prudent.
We will not attempt to define what is meant by territoi;jal waters;

and I believe indeed that question is not before us.

Lord Hannen.—I think. Sir Charles, you will find it was brought up
with reference to the Bay of Fundy, before an Arbitration of which I

have some knowledge; and it was decided that the Bay of Fundy could

not be claimed by England. The United States disputed it.

Senator Morgan.—Because there is an American island in the Bay
of Fundy.

Sir Charles Russell.—However, as the learned President has said,

it does not touch this question, because it is not put as an extension of

jurisdiction beyond the three mile limit; but it is based upon the asser-

tion, right or wrong, that it is inner or land-locked waters of the terri-

tory. Whether that contention is right or wrong, it is not necessary to

consider. The illustration, whatever the case is, does not help the argu-

ment put forward.
The next reference. Sir, is to Panama, which is referred to on page

105 of the Argument of the United States, where my friend says

:

Similar restrictions nijon the pearl fisheries in the open sea have been likewise
interposed by the Government of Colombia.
A decree by the governor of Panama in the United States of Colombia, in 1890,

prohiliited the use of diving machines for the collection of pearls within a section
of the Gulf of Panama, which is between 60 and 70 marine miles in width, and of
which the most remote point is 30 marine miles from the main land.

From the map which is referred to and set out at page 484 of the
First Volume of the Api)endix to the Case of the United States, it

would appear that there are two gulfs in the Bay of Panama, and not
one as might be gathered from the above statement, and that both, or

at least one of them, may fall within the principle of embayed waters.

Our comment upon this matter at page 96 of the Counter Case is

this

:

1162 The law of Panama next referred to applies, and is alleged to apply, only
to pearl fisheries as to the title or want of title to Avhich, or their proximity

to islands or coast, or whether in inland waters, nothiiL«; is said. Nor is there any-
thing to show that the law in question applies to foreigners.

The assertion in the United States Case as to the area affected by the law is unsup-
ported by evidence; and it will be observed that the Map of the JPanama pearl fish-

eries in the Appendix, does not purport to come from the Panama Government, but
to be "prepared at the office of the Coast and Geode'tic Survey". From what mate-
rials it was so prepared is not explained; and as it refers to a Decree of 1890, and is

not dated, it may be supposed to have been made for exhibition to the Tribunal of
Arbitration.
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No doubt the map is honestly enougli made for the purposes for

•which it is intended; but it is not an ofllcial niai>, and it does not sup-

ply data which would enable one to judge of the exact weight to be
attached to it.

The Tribunal here adjourned for a short time.

Sir Charles Russell.—Mr. President, I am glad to say that, in

reference to that matter of the legislation in relation to the purse seine

and mackerel fishery, my friends Mr. Tupper and Mr. Foster are both
right. Mr. Foster is right in saying that the convention entered into

is general. My friend Mr. Tupper is right in saying that the occasion

of its being entered into was in relation to the i)urse seine. It stands

thus: That on the 22nd of May, 1890 the Canadian Government asked
that the United States Government might be communicated with, with

a view of obtaining some international legislation, either for the pur-

pose of prohibition or of restriction of the use of the purse seine in the

mackerel fishery, in order that, for the general good, the impending
danger to this valuable industry might be averted.

That was the subject for discussion; and ultimately the Convention
entered into resulted in an arrangement for the appointment of a com-
mission to consider and report concerning the regulations, practice and
restrictions proper to be adopted in concert, with regard to, among
other things

:

The limitation or prevention of exhanstive or destructive method* of taking fish

and shell-fish in the territorial and contiguous waters of the United States and Her
Majesty's possessions in North America respectively, and also in the waters of the

open seas outside the territorial limits of either country to which the inhabitants of

the respective countries may habitually resort for the purpose of such fishing.

It was therefore made by Convention a matter which was, when it

came to any further head, to be given effect to by legislation by either

country so as to bind its own nationals.

Senator Morgan.—That process of purse seine fishing, Sir Charles,

allow me to say, was the invention of the people of the United States

and was practised by them; and both the Government of the United
States and the Government of Canada thought it ought to be given up.

Sir Charles Russell.—I presume, Sir, like many other inventions

of the United States it was used by others than the people of the

United States—that it was used by both Canadian and United States

fishermen.
1163 Senator Morgan.—It was commonly used by both; yes.

Sir Charles Russell.—Kow, sir, I left oft' at page 54 of the
British Argument; and the oidy one of these cases of fishery remaining
is the Mexican Pearl Fisheries. That was referred to in the United
States Case, bnt is not referred to in their Argument. I will content

myself therefore with reading from page 96 of the British Counter Case,

which states what the facts are, which are not contradicted.

The facta stated with reference to these pearl fisheries are not verified by evi-

dence. The Mexican Regulations appear only to refer to " the waters of the Repub-
lic;" and even then foreigners are admitted to the fisheries on complying with
Certain IJegulations as to registration and jiayment of tonnage and lighthouse dues.

It is worth observing that, although Mexican legislation is adduced in the United
States. Case as an examjile of the exercise of jurisdiction outside the 3-raile limit,

yet in setting out the Regulations of 1874 in the Appendix, those relating to the
boundaries of the fishing districts are omitted.
As showing that Greiit Britain has not consented to the exercise of fishery juris-

diction by Mexico beyond the ordinary limit, reference may be made to the Treaty
of the 27th November, 1888, between Great Britain and that country, of which the
last paragraph of Article IV is as follows:

B S, PT XIII 24:
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The two Coutracting Parties agree to consicTer, as alimit of tlieir territorial waters

ou their respective coasts, the distance of 4 inariue leagues reckoned from the line of

low-water mark. Nevertheless, this stiimlatiou shall have no effect, excepting iu

what may relate to the observance and application of the Custom-house Regulations

and the measures for preventing smuggling, and cannot be extended to other questions

of civil and criminal jurisdiction'or of international maritime law.

Now, Sir, I have come to tlie end of the examples as regards fishery

laws; and I have next to draw attention to the general principles of

the applicable to legislation of this class, as set out on page 55 of the

Argument, where we say

:

Throughout the foregoing discussion of the legislation of various nations, certain

principles of law have been referred to. the full explanation of which had necessa-

rily to be postponed until the examinations were completed.

For convenience these principles w ill now be collected, and will then be separately

examined;
(I) That by the universal usage of nations, the laws of any state have no extra-

territorial application to foreigners, even if they have such application to subjects.

(II) That Great Britain ha^ incorjiorated this i)rinciple into her own law by a

long-established usage, and a series of decisions of her Courts; and that the law of

the United States is identical.

(III) Thntthe British Colonies have no power to legislate for foreigners beyond
the colonial limits.

(IV) That international law has recognized the right to acquire certain portions

of the waters of the sea and the soil under the sea, in bays, and in waters between
islands and the mainland.

(V) That the analogy attempted to be traced by the United States between the

claims to prote(if seals in Behring Sea, and the principles applicable to coral reefs

and pearl beds, is unwarranted.
(VI) And, liually, that there is no complete or even partial consent of nations to

any such pretension as to property in, and protection of, seals as set up by the

United States.

Now, as regards the first of these points, that there is no extra-

1164 territorial application of the laws of any State to foreigners, 1 do
not feel it incumbent upon me to labour tbat point, because it is

conceded practically, I think, by my learned friend, Mr. Phelps, in his

Argument. He admits that, as laws they have no extra-territorial

effect. His contention, with which 1 have already dealt, and to which I

must recur again, is that although they have no extra-territorial effect

as laws, yet they may have some effect under another denomination

which my learned friend calls self-defensive or self preservative regu-

lations. I have, as I say, already dealt with that; but I will recur to

it, momentarily at least, again.

The next proposition is that the laws of Great Britain have no extra-"

territorial application to foreigners. Chief Justice Cockburn, in that

case to which I have before referred of the Queen v. Keyn^ states the

proposition thus, on page 73 of the report

:

Where the language of a statute is general and may include foreigners or not, the

true canon of construction is to assume that the legislature has not so enacted as to

violate the rights of other nations.

And in that connection also there is a quotation from a judgment of

Lord Stowell in the " Le Louis", which I will refer to later. I will not
read it now.
At the top of page 57 of our Argument, a case is referred to which is

not unimportant, in which Lord Justice Turner, a Judge of the Appeal
Court, says:

This is a British Act of Parliament, and it is not, I think, to be presumed that
the British Parliament could intend to legislate as to the rights and liabilities of
foreigners; iu order to warrant such a conclusion, I think that either the words of
the Act ought to be express or the context of it very clear,
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Aud agaiu Baron Parke, in Jeffreys v. Boosey, said

:

The Legislature has no power over any person except its own subjects, that is,

persons natural-born subjects, or resident, or whilst they are within the limits of

the kingdom; the Legislature can impose no duties except ou them, aud when legis-

latiug for the benefit of pertjons must 2}nma facie be considered to ruean the benefits

of those who owe obedience to our laws, and whose interest the Legislature is under

a correlative obligation to protect.

There is a remarkable illustration of this in the case referred to of

ex parte Blaiu, re Sawers:

The question arose as to the application of the English Bankruptcy Law to

foreigners in England; the definitions of acts of bankruptcy in the Statute include

the commission of certain acts " in England or elsewhere;" yet it was held by the

Court of Appeal that a foreigner in England, although on general principles he was
subject to English law, could not be made bankrupt unless he had committed an act

of bankruptcy in England. The words " or elsewhere " were held not to apply to

such a foreigner on the principles above stated.

I have already referred to the case of Queen v. Keyn, and I will not

repeat the reference to that case.

The next principle adverted to is that the Colonies have no
11G5 power of extra-territorial legislation for foreigners. That prin-

ciple follows from the one which I enunciated early this morn-
ing, namely that these colonial Legislatures are acting under a dele-

gated authority, an autliority delegated to them by the Imperial Par-

liament and that tliey have no power to bind any one outside their own
territory. A very remarliable illustration of that is mentioned at page
58 in the case of Maclcod v. Attorney General for Neio South Wales,

which arose in this way. The charge was that Macleod had committed
bigamy. The local statute enacted that:

Whosoever being married marries another person during the life of the former
husband or wife, wheresoever such second marriage takes places, shall be liable to

penal servitude for seven years.

Here were general words similar to the words <' any i^erson ", so much
relied on by the United States.

The Judicial Committee nevertheless rejected their general appli-

cation. They said

:

The colony can have no such jurisdiction, and their Lordships do not desire to

attribute to the Colonial Legislature an efixirt to enlarge their jurisdiction to such an
extent as would be inconsistent with the powers comiiiitted to a colony, and indeed
inconsistent with the most ftxmiliar principles of international law. . . .

The words " whosoever being married" mean whosoever being married aud who is

amenable at the time of the offence committed to the jurisdiction of the colony ....

"Wheresoever" may be read, "Wheresoever in this colony the offence is com-
mitted."

So that although the words of the statute were ''whosoever being
married"—without any limitation of place—"marries another person
during the life of the former husband or wife, wheresoever such second
marriage takes place, shall be liable to penal servitude for seven
years"—where the tirst marriage had taken place inside the colony,

and the second marriage outside it, it was held that the man could not
be convicted under the terms of that section for bigamy.
The case is reported in the "Appeal Cases" of the Law Eeports for

1891, at page 445. I have the case before me and it is at the disposition

of any of the tribunal who desire to read it. The considered judgment
of the Court was delivered by the late Lord Chancellor. On page 458,

he says:

The result as it appears to their Lordships must be that there was no jurisdiction to

try the alleged offender for this offence, and that this conviction should te set aside.
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Their Lordships think it right to add that they are of opinion tliat if the wider con-
struction had been applied to the statute, and it was supposed tliat it was intended
thereby to comprehend cases so wide as those insisted on at bar, it would have been
beyond the jurisdiction of the Colony to enact such a law. Their jurisdiction is con-
fined within their own territories and the maxim which has been more than once
quoted " extra territortum jus dicenti impune non paretur" would be applicable to
such a case.

Then, Mr. President, follows a statement on page 59 of our Argu-
ment of those cases where the law does recognize the right of a State

to acquire certain portions of tlie water of the sea and of the
1166 soil under the sea, and to include them within its territory;

I do not stop to dwell upon them because I do not conceive it

necessary, but they "will all be found to be cases which are either

defensible as being bays or within a headland ofifing, or being simply
portions of contiguous sea as to which possession, or what was treated
as ])ossession, has been acquired.
Then at the bottom of page 59, and on page 60, there is a brief con-

sideration of the point of whether there can be said to be any analogy
between the claim to property in and to ])rotect free swimming animals,
such as fish and seals, and a like claim in respect of oysters which have
a tlxed locus, or coral beds which have a fixed situs : but I do not propose
to trouble you with dwelling upon that subject. I have so frecjuently

enunciated the principle that I do not desire to do more than refer to it

in the words of Chief Justice Cociiburn in the case of Queen v. Keyn,
which is a case deser\ang of notice on many grounds, first because of

the examination of the general law to which many judicial minds on
that occasion applied themselves, but also because the case itself was
a remarkable illustration of the regard paid by the law of England to

that principle of strictly confining a law of a country to the territorial

limits of that country. What was that case? It was the case of an
oflence supposed to have been committed witliin three miles of the
coast, and therefore within the narrowest limit fixed as the territorial

zone; and yet the majority of that Court declined to afdrm tlie propo-
sition that the Courts of Great Britain had jurisdiction, without legis-

lation, to deal with an offence committed within the three mile limit:

it was a very remarkable illustration of the tenacity with which that
principle is observed.
On the next page of our Argument, page 00, we recur to the argu-

ment on the "Hovering Acts", as towhich, incidentally, I shall have to

say a word presently in connection with a case to which I shall call

attention. The Quarantine Acts have already been dealt with, and I do
not trouble the Tribunal with that matter.

I therefore invite the Tribunal on this part of the case to arrive at

the conclusion that the assertion by the United States that the practice

of nations supports the claim now put forward is without foundation.

If it is regarded as an assumption of jurisdiction on the high sea, it

was entirely beyond the power of the United States Congress to pass
the act applying to foreigners; for, without the acquiescence of other
nations, and without example in the practice of other nations, it

infringes upon the rights of those nations upon the high seas.

If, on the other hand, it is to be regarded as part of the general juris-

diction exercised by the United States over Behring Sea, it Avas also

beyond the power of the United States to make the act apply to foreign-

ers; for, without the consent of other nations, and without example in

the practice of other nations, it extended the territorial waters of the

United States to a limit hitherto unknown and unrecognized, and in so

doing, it infringed upon the rights of other nations upon the high seas.
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I have already dealt with the other view in which this ques-
11G7 tiou is put, and, as I have said, I must recur to it, namely, the

so-called self-pveservative or self-defensive regulations. There-
fore I claim that the answer to the fifth question ought to be, as given
on page 03 of our Argument, namely:

That the United States have no right (a) of protection, or (b) of property, in the
seals frequenting the islands of the United States in Behring Sea when they are
found outside the ordinary 3-mile limit.

There is one other case, to which I must make an allusion. That is

the exceptional case of the St. Helena Act of 1815, the history of which,
no doubt. Sir, is in your mind. I think I may content myself with
reading what is said in the Argument upon it. Mr. Blaine, you will

recollect in one of his earliest dispatches, which is set out in the first

volume of the United States Appendix, at page 283, refers to this Act,
and says :—Here is an island in mid ocean, and the Government of Great
Britain assumed an authority and power to exclude the commerce of
nations from the api>roach to that island for its own political ends, an
assumption ofJurisdiction and of authority much greater than they allege

we are claiming in this case.

The facts are shortly and correctly set out at page 61 of our argu-
ment; and I have got before me, in order to suj)plement that statement,
a copy of the Articles of the Treaty upon the subject, signed in Paris,
on the 2nd of August, 1815, authorizing this exceptional Act. The
statement in the Argument is this:

At the peace of 1815 it was determined by Great Britain in conjunction with the
allied Powers, that St. Helena should be the place allotted for the residence of the
Emperor Napoleon Buonaparte, under such regulations as might be necessary for the
perfect security of his person; and it was resolved that, for this purpose, all ships
whatever.

—

Mr. Justice Harlan.—It was resolved by whom; by the parties to
that Treaty?

Sir Charles Russell.—The parties to this Treaty; yes. You will

see in a moment, sir. I have got before me a copy of the Articles of
1815.

And it was resolved that for this purpose, all ships whatever, British and foreign,
excepting only the East Indian Company's ships, should be excluded from all approach
to the island. Notice was accordingly given by the British Charg6 d'Atiaires at
Washington to the United States Government on the 24th November, 1815, that a
Treaty of Commerce between Great Britain and the United States, dated the 3rd
July, 1815, under Article III of which liberty of touching for refreshment at the island
was given to United States vessels, could not be carried out in this respect; and
that the ratifications of the Ti'eaty would be exchanged under the explicit declara-
tion that United States vessels could not be allowed to touch at, or hold any com-
munication whatever with, the island, so long as it should continue to be the resi-
dence of the Emperor. The Treaty was ratified on this understanding.

So that, so far as the United States was concerned, although not a
party to the Treaty itself, it assented to that, and ratified a Treaty of

Commerce with Great Britain on the express stipulation that that
1168 Treaty should be subject to the efi'ect of the arrangement which

I am now about to explain. So far, therefore, as the United
States is concerned, that is the position of things. Now, how do the
matters stand as regards the other Powers "? The Articles of the Treaty
which bear upon this matter are in these terms:

Art. 1. Napoleon Buonaparte is considered by the Powers wlio have signed the
Treaty of the 25th of March as their prisoner.
Art. 2. His custody is espcciallj^ entrusted to the British Government. The choice

of the place and of the measures which may best secure the object of the present
stipulation are reserved to his Britannic Majesty.
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That is the Treaty of the other Powers. Now, is it not enough to
say—
Mr. Phelps.—What are you reading from, Sir Charles?
Sir Charles Eussell.—The Articles of the Treaty.
Mr. Phelps.—What Treaty?
Sir Charles Eussell,—The Treaty between the Powers, by whom

the charge of the Great Emperor was committed to the British Govern-
ment.
Mr. Phelps.—Is that in the Case anywhere?
Sir Charles Eussell.—No; it is not in the Case; but it is not mate-

rial that it should be in the Case. I am reading a historic document.
But surely, it is enough to say about this matter, without more, that it

is no reference, no guide to this Tribunal, and throws no light whatever
upon the question that we are discussing. It was not an assertion of
any general right upon the part of Great Britain. It was a case in which
a number of the Powers—the allied Powers, as they were called—at the
close of a long and disastrous war, took these measures, and, so far as
the United States is concerned, took these measures with the implied
assent of the United States.

The President.—Was that assented to by the United States?
Sir Charles Eussell.—Yes. I have read, Sir, the grounds upon

which I base that argument. The matter stood thus : The United States
and Great Britain had entered into a Treaty of commerce. Before the
ratification of that Treaty, when it would become binding upon both
the Powers, this arrangement as to the custody of the Great Emperor
was entered into by the Allied Powers. Upon that, communication is

made by the British Government to the United States Government, and
they are told, "We can only ratify the Treaty subject to your recogniz-
ing that you have no longer the right to touch at St. Helena, or to go
within a stipulated distance of it."

The President.—And that communication was accepted?
Sir Charles Eussell.—That communication was accepted, and the

Treaty ratified after that communication was made. Therefore it does
not lie in their mouth to ssuy that that was something they were obliged
to do, or which was put upon them by compulsion.

Senator Morgan.—I think the United States might be justly cred-
ited with having accepted and admitted, in that arrangement, the

1169 proposition that the great nations of the earth, in providing for

their security and the security of their political rights, could
impose upon other Powers a recognition of this exception that they had
made in the open sea for the security of the Emperor Kapoleon; and so
they could make an exception of like character for the security of any
great industry or any great enterprise, or any other thing that would
concern the affairs of the whole commercial world.

Sir Charles Eussell.—If I may respectfully say so. Sir, there is a
great chasm between the premise and the conclusion.

Senator Morgan.—I do not happen to see it.

Sir Charles Eussell.—To answer it in detail, Mr. Senator, would
Indeed cause a very wide deviation from my path.
Lord Hannen.—I was going to ask what was the effect of the

restraint. I think it was only this. All vessels were forbidden to

touch at the islands.

Senator Morgan.—A little more.
Lord Hannen.—I was going to add, and the rest is analogous to the

Hovering Acts. There was nothing to prevent vessels sailing through
the waters adjoining St. Helena; but they were not allowed to hover
in those waters.
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Senator Morgan.—I beg your pardon. They were not allowed to

api^roach within fifteen miles.

Sir Charles Russell.—I rather thought the distance was more
than fifteen miles.

Senator Morgan.—It may be more, but it is at least that.

Lord Hannen.—I was only inviting you to give us the terms, which
are not in my recollection.

Sir Charles Eussell.—I thought we had it in the United States
Case, but we have not.

Senator Morgan.—It was 26 miles, was it not!
Sir Charles Russell.—I have got a note from the Archivist of

the Dominion of Canada, Mr. Brymner, and there is no reason why I

should not read the whole of it. My friend will have no objection,

probably.
Mr. Phelps.—You will find the Act, Sir Charles, on page 495 of the

first Volume of the United States Appendix.
Sir Charles Russell.—There is only a part of the Act, I think, set

out there Mr. Phelps.
Mr. Phelps.—All that touches this point. Section 4, is there.

Sir Charles Russell.—Then I had better read it:

IV. And l3e it further enacted. That it shall and may be lawful to and for the
Gov^ornor, or in his Absence the Deputy Governor of the said Island for the tiiuo

being, or for the Connnander for the time beiui;: of His Majesty's Naval or Military
Forces stationed off or at the said Island, respectively, and the I'ersons acting under
his or their Orders and Coumuiuds, respectively, by all necessary Ways and Means
to hinder and prevent any Ship, Vessel, or Boat, Ships or Vessels, or Boats (except
Ships and Vessels of and belonging to or chartered by the said United Company of

Merchants, also duly licensed by the said Company for that Purpose, as hereiu-
1170 before mentioned), from repairing to, trading, or touching at the said Island,

or having any Communication with the same; and to hinder and prevent any
Person or Persons liom landing upon the said Island from such Ships, Vessels or
Bouts, and to seize and detain all and every Person or Persons that shall land upon
the said Island from the same; and all such Ships, Vessels or Boats (except as above
excepted) as shall repair to, or trade, or touch at the said Island, or shall be found
hovering within Eight Leagues of the Coast thereof.

Lord Hannen is quite right.

And which shall or may belong, in the Whole or in Part, to any Subject or Sub-
jects of His Majesty, or to any Person or Persons owing Allegiance to His Majesty,
shall and are hereby declared to be forfeited to His Majesty, and shall and may be
seized and detained, and brought to Etu/land, and shall and may be prosecuted to
Condemnation by His Majesty's Attorney General, in any of His Majesty's Courts of
Record at Westminster, in such manner and form as any Ship, Vessel or Boat may
be seized, detained, or prosecuted for any Breach or Violation of the Navigation or
Revenue Laws of this Country; and the Offence for which such Ship, Vessel or Boat
shall be proceeded against shall and maybe laid and charged to have been done and
committed in the County of Middlesex; and if any Ship, Vessel or Boat not belong-
ing, in the Whole or in Part, to any Person or Persons the Subject or Subjects of or
owing Allegiance to His Majesty, his Heirs and Successors, shall repair to or trade
or touch at the said Island of Saint Helena, or shall be found hovering within Eight
Leagues of the Coast thereof, and shall not depart from the said Island or the Coast
thereof when and so soon as the Master or other Person having the Charge and
Command thereof shall be ordered so to do by the Governor or Lieutenant Governor
of the said Island for the time being, or by the Commander of His Majesty's NaA'al
or Military Force stationed at or off the said Island for the time being (unless in
case of unavoidable Necessity, or Distress of Weather), siich Ship or Vessel shall be
deemed Forfeited.

Lord Hannen.—There is no restriction against sailing through the
"waters. It is only against hovering.

Sir Charles Russell.—IS"one at all.

And shall and may be seized and detained and prosecuted in the same manner as
hereinbefore enacted as to Ships, Vessels or Boats of or belonging to any Subject or
Subjects of His Majesty.
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You will see how very strained and exag:,cerated is the reference by
Mr. Blaine in the letter to which I have referred, which is that enor-

mously long letter of the 17th of December, 1890. It covers some 27
pages, but the passage in question is on page 283. The first part of it

admits the point I have just mentioned.

Before the ratifications of the treaty were exchanged, in the following November,
it was determined that Napoleon should be sent to St. Helena. England thereupon
declined to ratify the treaty unless the United States should surrender the provision
respecting that island. After that came the stringent enactment of Parliament
forbidding A'essels to hover within 24 miles of the island. The United States was
already a great commercial power. She had 1,400,000 tons of shipping; more than
.500 ships bearing her flag were engaged in trade around the capes. Lord Salisbury
has had much to say about the liberty of the seas, but these 500 American ships
were denied the liberty of the seas in a space 50 miles wide in the South Atlantic
Ocean by the express authority of Great Britain.

I say that is not correct at all; that all they were prohibited
1171 from doing was to hover there. There was nothing to prevent

them sailing within three miles of the coast, if they were pro-
ceeding upon their voyage.
Mr. Justice Harlan.—When he uses the word "liberty" there, he

means the right to use the island in the ordinary way upon terms of
equality; and the Act does prevent other vessels from trading.

Sir Charles Eussell.—But this would convey to the ordinary
reader, Mr. Justice Harlan with great deference, that there was an
exclusion by their being denied the liberty of the seas for that space of
50 miles. He is reckoning there 25 miles on each side of the island.

He conveys the idea that there is an exclusion from that distance.
There is nothing of the kind. ' What the mandate, or whatever it is to
be called, amounts to is a prohibition against landing and a prohibition
against hovering within that distance; but if a vessel is upon its jour-
ney east or west, there is nothing to prevent its sailing as close to the
island as it wishes—nothing whatever.
But I need not say that an exceptional case, under exceptional cir-

cumstances, forms no precedent whatever.
Now may I in this connection, as it has come up, again reiterate what

I have before said: that these isolated instances of assertion, well or
ill founded, prove nothing as to what is the rule or principle of inter-

national law. The principle of what is international law is well stated
by the late Chief Justice Cockburn at page 63 of the report of his
judgment.
He is applying it to the question of the three mile zone, and treating

that still as, to some extent, an undetermined matter.

And when in support of this position, or of the theory of the three-mile zone in
general, the statements of the writers on international law are relied on, the ques-
tion may well be asked—upon what authority are these statements founded? Wlien
and in what manner have the nations who are to be affected by such a rule as these
writers, following one another, have laid down, signified their assent to it?—to say
nothing of the difficulty which might be found in saying to which of these conflict-
ing opinions such assent had been given.

For, even if entire unanimity had existed in respect of the important particulars
to which I have referred, in place of so much discrepancy of opinion, the question
would still remain, how far the law as stated by the publicists had received the
assent of the civilized nations of the world? For writers on international law, how-
ever valuable their labours may be to elucidating and ascertaining the principles
and rules of law, cannot make the law. To be binding, the law must have received
the assent of the nations who are to be bound by it. This assent may be express

—

as by treaty, or the acknowledged concurrence of governments—or may be implied
from established usage—an instance of which is to be found in the fact that mer-
chant vessels on the high seas are held to be subject only to the law of the nation
under whose flag they sail, while in the ports of a foreign state they are subject to
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the local law as well as to that of their own country. In the absence of proof of

assent as derived from one or other of these sources, no unanimity on the part of

theoretical writers would warrant the judicial application of the law on the sole

authority of their views or statements.
Nor, in my opinion would the clearest proof of unanimous assent on the part of

other nations be sufficient to authorize the tribunals of this country to apply witli-

out an Act of parliament, what would practically amount to a new law. In so doing
we should be unjustifiably usurping the province of the legislature. The assent

1172 of nations is doubtless sufficient to give the power of parliamentary legislation

in a matter otherwise within the sphere of international law; but it would be
powerless to confer, without such legislation, a jurisdiction beyond and unknown to

the law, such as that now insisted on, a jurisdiction over foreigners in foreign ships

on a portion of the high seas.

Now I am glad, Mr. President, to have made considerable progress,

and to have gone a long way towards getting to the end of this argu-

ment; but there are still some matters with which I must trouble you.

There are three cases referred to by my friend, Mr. Phelps, in his Argu-
ment, which deserve consideration by themselves. They are the cases

of Church v. Eubbart; Rose v. Himely; and Hudson v. Gucstier.

Now the case of Church v. Hubbart, of which both Mr. Phelps and
Mr. Carter made some use in their arguments, when you come to con-

sider it, is really about the simplest case in the world; and, if I may
be allowed to say so of so great a Judge as Chief Justice Marshall, it

was so simple a case that I am surprised that he found himself able to

make an important judicial utterance depend upon it.

Now I will tell the Court what the case was. It was not a case

involving the question of international rights as between nations, at

ail : it was a case between a man who had insured his ship "the Aurora"
and an underwriter, who was the insurer; and in the policies of insur-

ance there was an exception from the general risk which the under-

writer undertook. I am now speaking with the report in the 2nd of

Cranch's Reports, page 187, before me. There were two policies of

insurance; in each case there was excepted from the general risk which
the underwriter undertook, these words: in one policy "The insurers

are not liable for seizure by the Portuguese for illicit trade." In the

other "The insurers do not take the risk of illicit trade with the Portu-

guese.'''' And it was held (and I think quite rightly held), that those two
exceptions meant the same thing. The sole question, therefore, in

determining whether the underwriter was liable or not, was whether
the seizure of a ship, which was in tact seized by the Portuguese author-

ities, was to be regarded as a seizure by the Portuguese authorities for

engaging in illicit trade, or whether it was to be regarded as an unjus-

tifiable and gratuitous act of maritime trespass. That was absolutely

the sole question in the case.

Now the Portuguese Government had forbidden trade with particular

ports in its dominions, and the facts found by the Judge who enquired
into them, in order to ascertain whether the vessel was seized for illicit

trade, are set out at page 192, where it is stated that in consequence of

the acts of examination made on board the brig Aurora, and of ques-

tions put to her Captain, and so on, the Judge comes to the conclusion

that

The motives hereby alleged for having put into a port of this establishment are

unprecedented, and inadmissible, and the causes assigned cannot be proved.

It was alleged that she had gone in there for water or some
1173 other need, and not for illicit trade. The Judge came to the con-

clusion that that was not true. He says:

I therefore believe it to be all affected for the purpose of introducing here com-
mercial and contraband articles of which the cargo is composed; if there are not
other motives besides these, of which there is the greatest presumption.
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And then the Judge of First Instance proceeds to Justify that by a

further examination of the case; and he finally comes to the conclusion

that if it had only been their intention to look for the same coast, then

it is presumed he was making for it for the purpose not of business, but
of smuggling-.

Now that being the state of the case, it is argued on the one side that

the seizure Avas not one which, by the strict letter of the Portuguese
law, was authorized, or by international law was authorized, because
the vessel had not gone into ports trade with which was forbidden, and
was anchored some four leagues oft' the coast; although the master had
gone in, as alleged, for the purpose of making arrangements for this

illicit trade, it was argued that as the ship was seized beyond the three

mile limit it was practically an act of maritime trespass.

The learned Judge deals with that in a way that I will call your atten-

tion to. The argument is enormously long, and the judgment, which
resembles it, is at page 231. On page 232 Chief Justice Marshall says

:

The words of the exception in the first policy are : The insurers are not liable for

seizure hy the Portuguese for illicit trade.

Then he repeats the words in the second policy; and then he says:

For the plaintiff it is contended, that the terms used require an actual traffic

between the vessel and inhabitants, and a seizure in consequence of that traffic, or

at least that the vessel should have been bro.ight into port in order to constitute

a case which comes within the exception of the policy.

It was a question upon the policy. Then he goes on

:

But such does not seem to be the necessary import of the words. The more
enlarged and liberal construction given to the defendants, is certainly warranted by
common usage.

Then he goes on

:

In this case the unlawfulness of the voyage was perfectly understood by both
parties.

That is to say, you the underwriter knew the unlawfulness of the

trade which you were not going to take upou yourself the consequence
of; you the assured knew the unlawfulness of the particular trade of

which you agreed you would take upon yourself the risk and Would
not put it ui)on the iinderwriter.

Then he goes on to say

:

That the crown of Portugal excluded, with the most jealous watchfulness,

1174 the commercial intercourse of foreigners with their colonies, was probably, a
fact of as much notoriety as that foreigners had devised means to elude this

watchfulness, and to carry on a gainful but very hazardous trade with those colonies.

If the attempt should succeed, it would be very profitable, but the risk attending it

was necessarily great. It was this risk which the underwriters, on a fair construction
of their words, did not mean to take upon themselves. "They are not liable", they
say, "for seizures by the Portuguese for illicit trade". They do not take the risk

of' illicit trade with the Portuguese; now this illicit trade was the sole and avowed
object of the voyage, and the vessel was engaged in it from the time of her leaving

the port of New-York.

Therefore, really, as it seems to me, this matter might have ended
there, and it did not require to examine whether or not the thing could

be said to be strictly defensible or justifiable by international law, to

make the risk one within the contemplation of both parties to the

contract, and one which the underwriter never intended to take upon
himself, and which the assured never thought the underwriter was
taking upon himself. No doubt, the learned Judge does go more widely
into the question, and he does on page 234 examine the power of nations

within and without their territory, but in a way which, it seems to me,
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SO far from helping, disproves the contention which my learned friends

are snbmitting, as 1 think yon will see.

The learned Judge says:

That the law of nations prohibits the exercise of any act of authority over a vessel

in the situation of the Aurora, and that this seizure is, on that account, a mere marine
trespass, not within the exception, cannot be admitted. To reason irom the extent
of i)rotection a nation will afford to foreigners to the extent of the means it may use
for its own securitj^ does not seem to be perfectly correct. It is opposed by princi-

ples which are universally acknowledged. The authority of a nation within its own
territory is absolute and exclusive. The seizure of a vessel within the range of its

cannon by a foreign force is an invasion of that territoi-y, and is a hostile act which
it is its duty to repel. But its power to secure itself from injury may certainly be
exercised beyond the limits of its territory.

Upon this principle the right of a belligerent to search a neutral vessel

Here we get at once to belligerent rights

On the high seas for contraband of war is universally admitted, because the bellig-

erent has a right to prevent the injury done to himself by the assistance intended
for his enemy: so too a nation has a right to prohibit any commerce within its colo-

nies. Any attempt to violate the laws made to protect this right, is an injury to
itself which it may prevent, and it has the right to use the means necessary for its

prevention. These means do not appear to be limited within any certain marked
boundaries, which remain the same in all times and in all situations, If they are
such

this is the part which is conclusive against the suggestion of right which
my learned friend is making

if they are such as unnecessarily to vex and harass foreign lawful commerce, foreign
nations will resist their exertions. If they are such as are reasonable and necessary
to secure their laws from violation they will be submitted to.

1175 And again

:

Thus in the channel, where a very great part of the commerce, to and from all the
north of Europe, passes through a very narrow sea, the seizure of vessels on suspi-
cion of attem])ting an illicit trade, must necessarily be restricted to very narrow
limits; but on the coast of South America, seldom frequented by vessels but for the
purpose of illicit trade, the vigilance of the Government may be extended somewhat
further; and foreign nations submit to such regulations as are reasonable in them-
selves and are really necessary to secure that monopoly of colonial commerce, which
is claimed by all nations holding distant possessions.

If this right be extended too far, the exercise of it will be resisted.

Again, the principle is stated, which I have already enunciated, and
which will be found again and again echoed in the textwriters, this being
a question of the protection of revenue laws, the whole jurisdiction or

assertion of authority is not based on the absolute right of one nation
to put that authority in force, but on the fact that if the regulations are
reasonable, and are recognized as such by the authority of the country
against whose nationals they are to be enforced, they will be assented to

;

but if they are extended too far, they will be resisted. It is not the asser-

tion of an absolute right—it is the assertion of a qualitied measure of
protection depending, for its sufficient exercise, upon assent.

Now the rest of the judgment I need not trouble the Tribunal with,
because it has no bearing upon the point with which I am concerned.
There is also another reason for dismissing it as an authority upon this

question, that it was not necessary to the decision whether the risk was
within the j^olicy or not, for that alone was the point to be determined,
and it was to be determined by municipal law.
Now I come to the two cases of Rose v. Himeli/, and Sudsony. Guestier,

I have spent some liours with the assistance of my friends, Mr. Box and
Mr. Piggott, in trying to get at the meaning of these cases which
occui^y a very considerable space in the Keports, but when you come to
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the bottom of them they will be found really to be of very little help
indeed to this Tribunal. Now I will try shortly to explain what these
cases were. The case of Rose v. Himely was a claim to a cargo of coifee

and the then owner and possessor of the coffee claimed his title to it

under a foreign judgment of condemnation of a Court—of San Domingo,
which was French territory; and the main question discussed was
whetlierornot the American Court could go behind theforeign judgment
to examine the question of jurisdiction : wliether the facts as they existed
gave the Court jurisdiction to entertain the matter. Chief Justice Mar-
shall and three of his colleagues held that they were warranted in exam-
ining the question of the jurisdiction of the Court in relation to the
constitutional powers of the Court, and in relation to the situation of
the thing condemned; but the dissenting judge, Mr. Justice Johnson,
in a very elaborate and able judgment, dissented from those views and
came to the conclusiou that the principal judgment was not examinable

at all; and in the course of that judgment—indeed in the course
1176 of both judgments—a great deal of matter is gone into by both

of them a good way outside the particular point in hand. Chief
Justice Marshall's judgment is rather more closely, as it seems to me,
to the point; but Mr. Justice Johnson's, (whose judgment is found in

page 221 of the report of the case 4th volume of Cranch's Reports)
may be correctly summed up in this sentence: that there was no right
to inquire into the cause of capture or to review the judgment of the
Prize Court, but that if there were power to go behind, then he regarded
the seizure in the case in question as legitimately made and not as siu

enforcement of a municipal act, but as an assertion of a belligerent
right. That is the sum and substance of Rose v. Himely.

In the case of Hudson v. Gvestier, the question came up again, and
upon substantially the same facts, because although it appears in one
part of the case of Hudson v. Guestier that the seizure was not made,
as iu Rose v. Himely, outside the three miles, but according to one
statement in Hudson v. Guestier was made within the three miles, yet
the Judges in their judgment treat the facts as if they were similar,

and nothing turns on the question whether it was inside or outside
three miles.

Mr. Carter.—There were two trials. On the first trial it appears to

have been within the three miles, and on the second trial further out.

Sir Charles Russell.—That very likely explains how it is vari-

ously stated as a seizure within, and a seizure without, the 3 mile limit.

However, the result of the case is what I desire to call attention to.

The result was that the Judges in that second case took the view which
Mr. Justice Johnson had taken in the first, namely that the foreign

judgment was not examinable. And therefore says Chief Justice Mar-
shall at the end of the case, "My judgment in Rose v. Himely is there-

fore to be taken as overruled." That is exactly the result. I hope my
friends will not differ from me about it, because we have examined it

with as much care as it is possible to bestow upon it, aud I think that
is really what it does come to. The passage I refer to in Hudson v.

Guestier is this

—

Senator Morgan.—Was it a prize Court in San Domingo?
Sir Charles Russell.—Yes, it was a prize Court in San Domingo.

The other Judges, except the Chief Justice, concurred in the judgment
of Mr. Justice Livingston, whose judgment was appealed from and
which deals with the point whether the original judgment was examin-
able, and the Chief Justice observed that he had supposed that the
former opinion delivered in this case upon the point had been con-

curred iu by four Judges, but in this he was mistaken, and so on.
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However, he says in conclusion, that the principle of that case of

Rose V. Mimcly is now overruled.

Now I have read these cases with all possible desire to get to the bot-

tom of them, and try and see what information they would give, by
way of assistance to the Tribunal—but beyond certain expressions

which are to be found in them here and there, not always quite ad rem
to the particular points they were discussing, some in the judgment of

Chief Justice Marshall and some in the judgment of Mr. Justice

1177 Johnson, there is really nothing that is of any material aid to

the Court. I want however to explain to the Court how those

cases were regarded by a textwriter whom we certainly, in England,
consider as a textwriter of some authority—I mean Mr. Dana, in his

edition of Wheaton, which is an American book of authority. I observe

my friend Mr. Phelps in the Argument does not treat Mr. Dana as
being a jierson of very high authority. I will only observe in relation

to that that his edition of Wheaton is received with respect in the

English Courts; and as regards his ability and position, I can point to

the fact that he was the Counsel chosen by a very able Secretary of

State, himself a distinguished lawyer, to represent the interests of the

United States on the Halifax Fisheries Arbitration: the Secretary of

State who selected him was Mr. Secretary Evarts, who is known to some
of the Tribunal and known to me personally as a lawyer of distinction.

Mr. Evarts not only selected Mr. Dana, but speaking of his selection,

he congratulates the United States on having been able to secure a
Counsel of such distinguished eminence.
The passage I am now about to read is printed in the print handed

in to the Members of the Tribunal a few days ago. It is an intelligent

criticism upon the whole of this part of the law, shortly described as

the "hovering principle", if it can be designated by the nane of "prin-

ciple". I refer to the note to section 180: the note being 108, and the

page 208 in the 8th edition. In section 179 he refers to the exclusive

territorial jurisdiction over the inclosed parts of the sea along the coast

called the King's Chambers: he i^roceeds:

It appears from Sir Leoline Jeukius that both in the reigns of James I and
Charles II the security of British commerce was provided for by express prohibitions
against the roving or hovering of foreign ships of war so near the neutral coiists and
harbours of Great Britain as to disturb or threaten vessels homeward or outward
bound; and that captures by such foreign cruizers even of their enemy's vessels

would be restored by the Court of Admiralty, if made within tlie King's Chambers.
So also the British "Hovering Act", passed in 173fi (9 Geo. II, cap. 35), assumes, for

certain revenue purposes, a jurisdiftion of 4 leagues from the coasts, by prohibiting
foreign goods to be transhipped within that distance without payment of duties.

A similar provision is contained in the Revenue Laws of the United States; and
both these provisions have been declaretl by judicial authority in each country to be
consistent with the law and usage of nations.

His note upon that includes a criticism of Church v. JTubharf, and
perhaps you will be good enough to allow my learned friend Mr. Box to

read it.

The President.—Certainly.
Mr. M. H. Box.—
108. Municipal Seizures icyond the Marine League or Cannon-shot.—The statement in

the text requires further consideration. It has been seen that the consent of nations
extends the territory of a State to a marine league or cannon-shot from the coast.

Acts done within this distance are within the sovereign territory. The war right of
visit and search extends over the whole sea. But it will not be found that

1178 any consent of nations can be shown in favour of extending what may be
strictly called territoriality, for any purpose whatever, beyond the marine

league or cannon-shot. Doublless States have made laws, for I'evenue purposes,
touching acts done beyond territorial waters j but it will not be found that, iu later
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times, the right to make seizures beyoml such waters has been insisted upon against

the remonstianee of foreign States, or that a clear and unequivocal judicial precedent

now stands sustaining such seizures, when the question of jurisdiction has been
presented. The Revenue Laws of the United States, for instance, provide that if a

vessel bound to a port in the United States shall, except for necessity, unload cargo

within 4 leagues of the coast, and before coming to the proper port for entry and
unloading, and receiving permission to do so, the cargo forfeit, and the master incurs

a penalty (Act of the 2nd March, 1797, ^ 27); but the Statute does not authorize a

seizure of a foreign vessel, when be,\ond the territorial jurisdiction. The Statute

may well be construed to mean only that of a foreign vessel, coming to an American
port, and there seized for a violation of Revenue Regulations coumiitted out of the
jurisdiction of the United States, may be confiscated; but that, to complete the

forfeiture, it is essential that the vessel shall be bound to, and shall come within, the

territory of the United States, after the prohibited act. The act done beyond the

jurisdiction is assumed to be part of an attempt to violate the Revenue Laws within

the jurisdiction. Under the previous sections of that Act, it is made the duty of

revenue officers to board all vessels, for the purpose of examining their papers, within
4 leagues of the coast. If foreign vessels have been boarded and seized on the high
eea, and have been adjudged guilty, and their Governments have not objected, it is

probably either because they were not appealed to, or have acquiesced in the par-

ticular instance, from motives of comity.
The cases cited in the authors's note do not necessarily and strictly sustain the

position taken in the text. In the "Louis" (Dodson, ii, 245) the arrest was held
unjustified, because made in time of peace for a violation of municipal law beyond
territorial waters. The words of Sir William Scott, on pp. 245 and 246, with reference

to the Hovering Acts, are only illustrative of the admitted rule, that neighbouring
waters are territorial; and he does not say, even as an obHer dictum, that the terri-

tory for revenue purposes extends beyond that claimed for other purposes. On the

contrary, he says that an inquiry for "fiscal or defensive purposes near the co;ist, but
beyond the marine le.igue, as under the Ilovcaing Laws of Great Britain and the

United States, "has nothing in common with the right of visitation and se:irch upon
the unappropriated parts of the ocean"; and adds, "a recent Swedish claim of

examination on the high seas, though confined to foreign ships bound to Swedish
ports, and accom])auie(i, in a manner not very consistent or intelligible, with a dis-

claimer of all rights of visitation, was resisted by the British Government, and was
finally withdrawn". Church v. Hubbard (Cranch, ii, 187), was an action on a policy

of insurance, in which there was an exception of risks of illicit trade with the

Portuguese. The voyage was for such an illicit trade, and the vessel, in pursuance

of that purpose, came to anchor within about 4 leagues of the Portuguese coast;

and the master went on shore on business, where he was arrested, and the vessel was
afterwards seized at her anchorage and condemned. The owner sought to recover

for the condemnation. The Court held that it was not necessary for the defendants

to prove an illicit trade begun, but only that the risks excluded were incurred by
the prosecution of such a voyage. It is true that Chief Justice Marshall admitted
the right of a nation to secure itself against intended violations of its laws by
seizures made within reasonable limits,"as to which, he said nations must exercise

comity and concession, and the exact extent of which was not settled; and in the

case before the Court, the 4 leagues were not treated as rendering the seizure illegal.

This remark must now be treated as an unwarranted admission. The result of the

decision is, that the Court did not undertake to pronounce judicially in a suit on a

private contract; that a seizure of an American vessel, made at 4 leagues, by a

foreign Power, was void and a mere trespass. In the subsequent case of Rose v.

Himeley (Cranch, iv, 241), where a vessel was seized 10 leagues from the French
coast, and taken to a Spanish port, and condemned in a French Tribunal under

municipal and not belligerent law, the Court held that any seizures for

1179 municipal jnirposes beyond the territory of the Sovereign are invalid; assum-

ing, perhaps, that 10 leagues must be beyond the territorial limits for all

purposes.
In Hudson v. Guestier (Cranch, iv, 293) where it was agreed that the seizure was

municipal, and was made within a league of the French coast, the majority of the

Court held that the jurisdiction to make a decree of forfeiture was not lost by the

fact that the vessel was never taken into a French port, if possession of her was
retained, though in a foreign port.

The judgment being set aside and a new trial ordered, the case came up again, and
is reported in Cranch, vi, 359. At the new trial the place of seizure was disputed,

and the .Judge instructed the jury that a municipal seizure made within 6 leagues

of the French coast was valid, and gave a good title to the defendant. The jury

found a general verdict for the defendant;, and exceptions were taken to the instruc-

tions. The Supreme Court sustained the verdict, not, however, upon the ground that

la municipal seizure made at 6 leagues from the coast was valid, but on the ground
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that the French decree of condemnation must he considered as settling the facta
involved; and if a seizure within a less distance from shore was necessary to juris-

diction, the decree may have determined the fact accordingly; and the verdict in
the Circuit Court did not disclose the opinion of the jury ou that point. The Judges
dilit'ered in stating the priuciplo of this case and of Hose v. Himelij; and the report
leaves the diiference somewhat ohscure.
This subject was discussed incidentally in the case of the " Cagliari," which was

a seizure on the high seas, not for violation of Revenue Laws, but on a claim some-
what mixed of jtiracy and war. In the opinion given by Dr. Twiss to the Sardinian
Government in that case, the learned writer I'efers to what has sometimes been
treated as an exceptional right of search and seizure, for revenue purposes, beyond
the marine league; and says that no such exception can be sustained as a right. He
adds: "In ordinary cases, indeed, where a merchant-ship has been seized on the high
seas, the sovereign whose iiag has been violated waives his privilege, considering the
ofl'ending ship to have acted with mala fides towards the other State, with which he
is in amity, and to have consequently forfeited any just claim to his protection." He
considers the Revenue Regulations of many States, authorizing visit and seizure
beyond their waters, to be enforceable at the peril of such States, and to rest on
the express or tacit permission of the Stateji v/hose vessels may be seized.

It may be said that the principle is settled that municipal seizures cannot be made
for any purpose beyond territorial waters. It is also settled that the limit of these
waters is, in the absence of Treaty, the marine league or the cannon-shot.

It cannot now be successfully maintained either that municipal visits and search
maybe made beyond the territorial waters for special pui'poses, or that there are
diflerent bounds of that territory for diflerent objects. But as the line of teriitorial
waters, if not hxed, is dependent on the unsettli'd range of artillery tire, and if tixed,

must be by an arbitrary measure, the Courts, in the earlier cases, were not strict as
to standards of distance where no foreign Powers intervened in the causes.

In later times, it is safe to infer that judicial, as well as political Tribunals will
insist ou one line of marine territorial jurisdiction for the exercise of force on foreign
vessels, in time of peace, for all purposes alike.

Sir Charles Eussell.—This, Mr. President, seems to us, as we sub-
mit, a very intelligible and very accurate criticism of the cases that are
tilere referred to.

For the jiurpose of this argument I have not felt called upon to enter
upon any very precise or critical examination of many points which may
be said to be in a certain degree indeterminate even at the present
moment. I mean, whether it can be said that the territorial waters are
absolutely fixed at three miles: whether the law as to embayed waters

and headlands, and various things of that kind, is perfectly clear.

1180 These are matters as to wliich, unquestionably, even up to the
present day, writers widely differ; but upon the question of the

extent to which, territorially considered, a municipal law can operate, I

cannot think tliat there can be any ground for difference of opinion:
namely, that the statement which is attributed to that learned Judge

—

directed to the validity of a municipal seizure, that is a seizure under
a municipal law outside three leagues from the coast—is, at least, a
matter that is far from being clear.

It is very ditticult to see how, if once you recognize the fact that a
Statute can only operate co-terminously with the territory of the State,
you can say that the municipal Statute, as of right, can operate outside
by any process of law. And without expressing (for it is not my func-
tion to do itj any opinion or view uj^on the matter, at all events I may
go so far as to say, that it is at least doubtful whether the true justi-

fication for acts done even under the so-called Hovering Acts outside
the territorial limits does not rest upon the implied assent of other
countries who will not interfere to protect their own nationals if they
believe that those natioiials have, in bad faith, been endeavouring to
violate the laws of a friendly Power,—the State in question regarding
those laws as just, reasonable and necessary.
Lord Hannen.—And you may add " and having similar laws of their
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Sir Charles Eussell.—Tes; and having similar laws of tlieir own.
Mr. Justice Harlan.—Do you think the Courts of those countries,

which passed those laws, can in administering them proceed as a matter
of law upon that ground?

Sir Charles Kussell.—I should hardly like to answer that ques-
tion, without consideration, unless you can refer me to some case where
the question has been raised in litigation. I know no case where the
Power, the ship of whose national has been seized, has interposed to

raise the question of jurisdiction.

I do not wish to say anytliing with which my judgment does not go,

though, of course, I submit it not as matter of opinion but of argument;
but 1 think, as a matter of law, as a matter of strict right, it would be
exceedingly diiBeult to justify a seizure under a municipal Statute out-

side the limits of territory. This I can say; while I am not giviug up
any right which properly belongs to the Power I represent, as far as I

Know (and I have had means of enquiring into this matter), there is no
case, within a reasonable period of time from the present, in which any
seizure has been eifected under the Hovering Acts by Great Britain
which has been in any way challenged or brought into question: and
no seizure at all in recent years that I am able to trace, outside the terri-

torial limits. Whether the actual authority is greater does not matter;
I only state the fact that in recent time there has been no exercise of it.

But see how far away we are from the subject that is before us. This
is to be said in defence of the principle of the Hovering Acts, that they

are directed against an offence against the Eevenue Laws of a
1181 country to be completed on the territory of that country ; in other

words, it is an offence which can be only consummated by coming
within the territorial jurisdiction of the particular country.

Senator Morgan.—That is not the case in regard to the Island of
Saint Helena. There the "Hovering Act" was for the protection of a
political right, not the Eevenue.

Sir Charles Eussell.—I quite agree. If you ask me Senator (if

I may respectfully put it so) if I will undertake to defend, upon strict

legal principles, every act the Executive of the United States has done,
or the Executive of Great Britain has done, or the Executive of any
other great country has done, I decline the task. It is true that my
learned friend, Mr. Carter, was not appalled by it. He went the length of
defending various things done by various Powers, and satisfied himself
he could bring them all within a proper justification of ascertained legal

principles.

Mr. Carter.—Well, it was not quite so broad as that.

Sir Charles Eussell.—I thought so, and I hoped that my learned
friend was right in that. I confess I would not like to have that obli-

gation imposed ui)on me.
The great i)oint which we are here contending for, and which is the

real point between us, is this; whether, in time of i)eace there is any
justification upon the ground that the ship of one nation has got hold
of a piece of property of another nation,—the right in time of peace,
and outside the territorial limits upon the high seas,—for the claim to
search that vessel, seize that vessel, bring it into a Prize Court, which
is in fact a war tribunal, and there condemn it?

That is the question we are considering; and all these questions of
the Hovering Act assist us very little indeed in that direction.

Senator Morgan.—That is a belligereut act that relates to a past
transaction.
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Sir Charles Russell.—It is a belligerent act, whether it relates

to a past or present transaction.

Senator Morgan.—The right claimed by the United States, is in

the nature of self-defence, and relates to the prevention of a trespass

immediately threatened or being consummated.
Sir Charles Russell.—Yes; but the Senator must be good enough

to bear in mind those are not the facts.

The facts are the seizure of some of the vessels when the sealing

was past and gone, and when they had the seal-skins on board.

Senator Morgan.—I was speaking of principles of international

law, and not trying to make an application of them.

Sir Charles Russell.—Very well ; but I think you will find, Sir,

that even that narrow application will not do.

I now refer to those printed authorities, and if you will be good
enough to take the print that has been given to you I will refer first to

the case of the "Louis". This was decided by Lord Stowell in 1817,

and the facts that gave rise to it were these. A French ship

1182 engaged in the slave trade was condemned, and it came before

Lord Stowell upon the question whether or not it could be justi-

fied. He says

:

Upon the first question, whether the right of search exists in time of peace, I have to

observe that two principles of public law are generally recognized as fundamental.
One is the perfect equality and entire independence of all distinct States. Relative
magnitude creates no distinction of right; relative imbecility, whether permanent
or casual, gives no additional right to the more powerful neighl)our ; and any advan-
tage seized upon that ground is mere usurpation. This is the great foundation of

public law, which it mainly concerns the peace of mankind, both in their politic

and private capacities, to preserve inviolate. The second is, that all nations being
equal, all have an equal right to the uninterrupted use of the unappropriated parts

of the ocean for their navigation. In places where no local authority exists, where
the subjects of all States meet upon a footing of entire equality and independence,

no one State, or any of its subjects, has a right to assume or exercise authority over
the subjects of another. I caii find no authority that gives the right of interruption

to the navigation of States in amity upon the high seas, excepting that which the
rights of war give to both belligerents against neutrals. This right, incommodious
as its exercise may occasionally be to those who are subjected to it, has been fully

established in the legal practice of nations, having for its foundation the necessities

of self-defence, in preventing the enemy from being supplied with the instruments
of war, and from having his means of annoyance augmented by the advantages of
maritime commerce; against the property of his enemy each belligerent has the
extreme rights of war. Against that of neutrals—the friends of both—each has the

right of visitation and search, and of pursuing an inquiry whether they are employed
in the service of his enemy, therijjht being subject, in almost all cases of an inquiry
wrongfully pursued, to a compensation in costs and damages.
With professed pirates there is no state of peace. They are the enemies of every

country, and at all times, and therefore are universally subject to the extreme
rights of war.

Then I pass over a passage.

Another exploded practice was that of Princes granting private letters of marque
against the subjects of Powers in amity, by whom they had been injured, without
being able to obtain redress from the Sovereign or Tribunals of that country. But
at present, under the law, as now generally understood and practised, no nation can
exercise a right of visitation and search upon the common and unappropriated parts
of the sea, save only on the belligerent claim.

Senator Morgan.—I agree to that. •

Sir Charles Russell.—If you please. I will come to that later.

If it be asked why the right of search does not exist in time of peace as well as
in war, the answer is prompt: that it has not the same foundation on which alone
it is tolerated in war—the necessities of self-defence. They introduced it in war,

B S, PT XIII 25
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and practice has established it. No such necessities have introduced it in time of

peace, and no sucli practice has established it. . .

Piracy being excluded, the Court has to look for some new and peculiar ground;
but, in the first place, a new and very extensive grouud is offered to it by the sug-

gestion, which has been strongly pressed, that this trade

—

That is the slave trade:

if not the crime of piracy, is nevertheless crime, and that every nation, and, indeed,

every individual, has not only a right, but a duty, to prevent in every place the

commission of crime. It is a sphere of duty sufficiently large that is thus opened
out to communities and to their members. But to establish the conseciuence

1183 required, it is first necessary to establish that the right to interpose by force

to prevent the commission of crime commences not upon the commencement
of the overt act, nor upon the evident approach towards it, but on the bare surmise
grounded on the mere possibility; for unless it goes that length it will not support
the right of forcible inquiry and search.

He tben proceeds to consider that matter, and at the bottom of the

page he continues.

It (the Court) must look to the legal standard of morality ; and upon a question

of this nature, that standard must be found in the law of nations as fixed and evi-

denced by general and ancient and admitted practice, by Treaties, and by the gen-

eral tenour of the Laws and Ordinances, and the formal transactions of civilized

States.

The next case was decided in 1824 by Chief Justice Marshall, and
was also a slave case. He refers to the " Le Louis " and he goes on in

the third paragraph :

In the very full and elaborate opinion given on this case, Sir William Scott, in

explicit terms, lays down the broad principle that the right of search is confined to

a state of war. It is a right strictly belligerent in its character, which can never

be exercised by a nation at peace, except against professed pirates, w'ho are the

enemies of the human race. The act of trading in slaves, however detestable, was
not, he said, " the act of freebooters, enemies of the human race, renouncing every
country, and ravaging every country, in its coasts and vessels indiscriminately ". It

was not piracy.

The right of visitation and search being strictly a belligerent right, and the Slave

Trade being neither piratical nor contrary to the law of nations, the principle is

asserted, and maintained with great strength of reasoning, that it cannot be exer-

cised on the vessels of a foreign Power, unless permitted by Treaty.

The next case of the "Apollon " I pass over. It has been already-

referred to in the discussion we had in relation to one of the illustra-

tions given by Mr. Phelps.
The next is the judgment of Mr. Justice Story in " The Marianua

Flora". He says:

It is necessary to ascertain what are the right? and duties of armed and other

ships navigating the ocean in time of peace. It io admitted that the right of visita-

tion and search does not, under such circumstances, belong to the public ships of

any nation. This right is strictly a belligerent right, allowed by the general con-

sent of nations in time of war, and limited to those occasions. It is true that it has

been held in the Courts of this country that American ships oifending against our

laws, and foreign ships in like manner offending within our jurisdiction, may after-

wards be pursued and seized upon the ocean, and rightfully brought into our ports

for adjudication. This, however, has never been sujiposed to draw after it any
right of visitation or search. The party, in such case, seizes at his peril. If he estab-

lishes the forfeiture, he is justified. If he fails, he must make full compensation in

damages.
Upon the ocean, then, in time of peace, all possess an entire equality. It is the

common highwaj' of all; appropriated to the use of all; and no one can vindicate to

himself a superior or exclusive prerogative there. Every ship sails there with the

unquestionable right of pursuing her own lawful business without interruption;

but whatever may be that business, she is bound to pursue it in such a manner as

not to violate the rights of others. The general maxim in such cases is, "sic utei'e

tuo, ut lion alienum Icedas."
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1184 The case of "La Jeune Eugenie" is in the same category, and
I do not think I ought to trouble the Tribunal with reading it.

I pass on to the case of Buron v. Denman which was decided in 1818.

The law on tlie subject of slaves lias been settled

—

(says Baron Parke in summing up.)

by the case of " Le Louis," which has been referred to. That case was decided in
the year 1817, by Sir William Scott, who went I'ully iuto the question of the legality
of the Slave Trade, and laid down certain positions which have since been ac(iuiesced
in both in this country and abroad. Those positions are, first, that dealers in slaves
are not pirates by the law of nations, and can only be made so by and according to
the terms of a Treaty with the country to which tliey belong prohibiting the Slave
Trade ; secondly, that trading in slaves is not a crime by the law of nations ; thirdly,
that the right of stopping and searching ships in time of peace is not a right which
can belong to any nation except by contract with the nation to which such ships
belong; and, fourthly, that if there be a law in a particular country prohibiting
the Slave Trade, it is not open to every one to punish the offender against that law,
but proceedings must be taken in the Tribunals of his own country.

I have already read the Parliamentary discussion on the right of
search, and I do not trouble you with it again. I have also read the
passage from Dana's Wheaton.

In conclusion I read a passage from Phillimore dealing with this
question of self-preservation. He says

:

The right of self-preservation by that defence which prevents, as well as that
which rejiels, attack is the next international right which presents itself for discus-
sion, and which, it will be seen, may under certain circumstances, and to a certain
extent modify the right of territorial inviolability.

The right of self-preservation is the first law of nations, as it is of individuals.
A society which is not in a condition to repel aggression from without is wanting in
its principal duty to the members of which it is composed, and to the chief end of
its institution.

All means which do not affect the independence of other nations are lawful for
this end. No nation has a right to prescribe to another what these means shall be,
or to require any account of her conduct in this respect.

The means by which a nation usually provides for her safety are:
1. By alliances with other States;
2. By maintaining a military and naval force; and
3. By erecting fortifications and taking measures of the like kind within her own

dominions.

I do not think there is any more that I need read, except on the top
of the next page, paragraph CCIV.
We have hitherto considered what measures a nation is entitled to take for the

preservation of her safety wilhin her own dominions. It may happen that the same
right may warrant her in extending precautionary measures without these limits and
even in transgressing the borders of her neighbour's territory. For international
law considers the right of self-preservation as prior and paramount to that of terri-
torial inviolability, and, where they conflict, justifies the maintenance of the former
at the expense of the latter right.

He then proceeds to consider the cases which have already
1185 been incidentally referred to: the case of ship "Carolne", which

was sent adrift in the river between lake Erie and lake Outiirio.
It is not necessary for me to refer to that again.
Now there is one other set of authorities to which I should like to

refer, and they are important because they show the position assumed
by the United States upon this question, and continuously assumed by
the United States as shown in the authoritative utterances of the
executive head of the Government. I have a series of these utterances
arranged in chronological order from the year 1843 down as late as
1880 or later.

Senator Morgan.—Do you mean the Secretary of State?
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Sir Charles Russell.—In some cases the President, and in other
cases the Secretary of State.

I will give the references in each case. The first is a Message from
President Tyler in 1843, commanicatii)g to the House of Representa-
tives correspondence as to the construction of the Ashbnrton Treaty of
1842, for, among other things, the final suppression of the African slave
trade. Great Britain asserted tbat it authorized a mutual right of
search. The United States opposed this view successfully.

This is the way the President, who foi-niulates his message after the
best legal and constitutional advice he could obtain, deals with this:

The attempt to justify snch a pretension [that is, to subject tlie trade of tlie world
to a system of maritime police adopted at will by a naval Power, in any places or iu
any articles which such t'ower might see fit to prohibit to its own sni)jects or citi-

zens] from the right to visit and detain ships upon reasonable suspicion of piracy
would deservedly be exposed to universal condemnation, since it would be an attempt
to convert an established rule of maritime law, incorporated as a principle into the
international code by the consent of all nations, into a rule and principle adopted
by a single nation, and enforced only by its assumed authority. To seize and detain
a ship upon suspicion of piracy, with probable canse and good faith, affords no just
ground either for complaint on the jjart of the nation whose flag she bears, or claim
of indemnity on the part of the owner. The universal law sanctions, and the com-
mon good requires the existence of such a rule. The right, under such circumstances,
not only to visit and detain, but to search a ship, is a perfect right, and involves
neither resi)ousibility nor indemnity.
But with this single exception, no nation has, in time of peace, any authority to

detain the ships of another upon the high seas, on any pretext whatever, beyond
the limits of her territorial jurisdiction.

Then in 1855 Mr. Marcy, the then Secretary of State, protesting
against certain orders of the British and French Governments to naval
commanders to prevent by force, if necessary, the landing of adventur-
ers, from any nation, on the Island of Cuba, with hostile intent, says:

The right of visitation and search is a belligerent right, and no nation which is

not engaged in hostilities can have any pretence to exercise it upon the open sea.
The established doctrine upon this subject is that the right of visitation and search

of vessels, armed or unarmed, navigating the high seas in time of peace does not
belong to the public ships of any nation.

Senator Morgan.—As against the ships of any other nation.
1186 Sir Charles Russell.—Certainly.

Senator Morgan.—Not its own.
Sir Charles Russell.—No, certainly not his own. We are talking

of public sliips asserting the right of visitation against ships of another
nation in time of peace.

This right is strictly a belligerent right, allowed by the general consent of nations
in time of war, and limited to those occasions.
The undersigned avails himself of the authority and language of a distinguished

writer on international law:—We again repeat that it is impossible to show a single
passage of any institutional writer on public law, or the judgment of any court by
which that law is administered, either in Europe or America, which will justify the
exercise of such a right on the high seas in time of peace independent of special
compact.
The right of seizure for a breach of the revenue laws, or laws of trade and navi-

gation of a particular country, is quite different.
The utmost length to which the exercise of this right on the high seas has ever

been carried in respect to the vessels of another nation has been to justify seizing
them within the territorial jurisdiction of the state against whose laws they offend,
and pursuing them in case of flight beyond that limit, arresting them on the ocean,
and bringing them in for adjudication. This, however, suggests the .Supreme Court
of the United States, in the case before quoted, of the Marianna Flora, has never
been supposed to draw after it any right of visitation or search. The party in such
case, seizes at his peril. If he establishes the forfeiture he is justified.

Mr. Justice Harlan.—Sir Charles, suppose the case of a vessel
fitted out on the European side of the Atlantic Ocean, and loaded with
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^oods for the express purpose of smuggling them into the United
States in violation of its Eeveiiue Laws; would the language of Mr.
Marcy go to the extent that the United States could only seize that
vessel after it got within its territorial waters'?

Sir Charles Russell.—Certainly, the language would; but the case
that you put is undoubtedly one of the most difficult cases that one has
to consider,—the most difficult. You have a vessel as to which you
have information such as you suggest, that she is coming to your
coasts for the express purpose of violating your laws, but is outside
your three mile limit. Are you to allow her to take the chance of dark-
ness on a coast imperfectly guarded and to run ashore her cargo in

boats in violation of your Eevenue Laws'? That is a question I have
had to consider, and it is one of enormous difficulty. If I may express
an opinion to which no value is to be attached, it would be i)robable in

such a ease, if the Executive Authority had clear and decisive infor-

mation of the character that you mention, she would probably do some-
thing before the vessel got within the three-mile limit, if it was proved
to be necessary, relying upon the non interference of the State to which
that fraudulent vessel belonged not to make any complaint or raise any
question whether the strict territorial limits had been exceeded.
Mr. Justice Harlan.—Could a Court of the United States, sitting

in judgment on that act, proceed on that ground!
Sir Charles Russell.—I am a little puzzled as to that point,

1187 because of some of the assertions made by the Supreme Court
Judges in the case of re ISayward. Undoubtedly there are some

expressions in those judgments, as there were in the judgment of the
Court below, which would seem to suggest a doubt whether, if the
Executive assert that they do an act under and with the authority
of a particular Statute, the Court will go beyond that assertion of
executive authority. As, for instance, suppose the executive authority
were to assert there was extra territorial jurisdiction, or to say it was
territory for the purpo.se of this executive act,—it seems to me doubt-
ful, from some of the expressions I read, whether the Judges of the
United States Court would consider themselves justified in goingbeyoud
the executive act to see if it was justified. Subject to that, if it came
up in an English Court, I think it would be

—

Mr. Justice Harlan.—Troublesome?
Sir Charles Russell.—Yes, troublesome; quite so.

The President.—In the case alluded to, if I understand it right, no
Statute was invoked. They merely spoke of the action of the Executive
without saying it was founded on a Statute. They said it was an action
of the Executive, and it was out of their power to control it. That is

what we call a separation of powers, and that is a little different from
invoking a Statute.

Sir Charles Russell.—Quite so; and they also did another thing;
they said, this Act of Congress treats this as territory, and the Execu-
tive have invoked this Statute and put it in force as embracing and
including and applying to territory, and we cannot go beyond that.

Mr. Justice Harlan.—The President having interpreted the Statute
by his act?

Sir Charles Russell.—Yes.
Now, I have very little more to read; and as I shall not occupy the

Tribunal very long to-morrow, perhaps I may be allowed to finish these
citations before the Court rises. I want to show the continuity and
consistency of these opinions. Mr. Cass, the Secretary of State, writes
to Mr. Dallas on February the 23rd, 1859, apropos of a discussion as to
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the right of visit Dot exisiting in time of peace, even in the case of a
slaver.

The forcible visitation of vessels upon the ocean is prohibited by the law of nations,
in time of peace, and this exemption from foreign jurisdiction is now recognised by
Great Britain, and, it is believed, by all other commercial Powers, even if the exer-
cise of a right of visit were essential to the suppression of the slave trade. Whether
such a right should be conceded by one nation to its co-states of the world is a ques-
tion for its own consideration, involving very serious consequences, but which is

little likely to encounter any prejudiced feelings in favour of the slave trade in its

solution, nor to be influenced hj them.

Then President Grant, in the case of the "Virginins",—a ship flying

the United States flag, seized on the high seas near Cuba, and the crew in

a very high-handed way, shot—says in his Fifth Annual Message in 1873.

It is a well-established principle, asserted by the United States from the
1188 beginning of their national independence, recognised by Great P)ritain and

other maritime Powers, aud stated by the Senate in a resolution p;issed unani-
mously on 16th .June, 1858, that American vessels on the high seas in time of peace,
bearing the American flag, remain under the jurisdiction of the country to which
they belong; and therefore any visitation, molestation, or detention of such vessels
by iforce, or by the exhibition of force, on the part of a foreign Power, is in deroga-
tion of the sovereignty of the United States.

Finally, Mr. Evarts, to whom I have already allu-ded, a lawyer of great
eminence, in reference to the seizure of United States ships by Span-
ish gunboats in non-territorial waters near Cuba,—I think there was a
protest also on the part of Great Britain in reference to this matter; it

was in relation to an assertion on the part of the Spanish Authorities
extending 6 miles from the territory,—writes this

:

It needs no argument to show that the exercise of any such asserted right [visita-

tion and search] upon commercial vessels, on the high seas, in time of peace, is

inconsistent with the m;iintenance of even the most ordinary semblance of friendly
relations between the nation which thus conducts itself and that whose merchant
vessels are exposed to systematic detention and search by armed force.

This Government never has recognized, and never will recognize, any pretence or
exercise of sovereignty on the part of Spain beyond the belt of a league from' the
Cuban coast over the commerce of this country in time of peace. This rule of the
law of nations we consider too firmly established to be drawn into debate, and any
dominion over the sea outside of this limit will be resisted with the same fixmuess
as if such dominion were asserted in mid-ocean.

But the distinction between dominion over the sea, carrying a right of visit and
search of all vessels found within such dominion, and fiscal or revenue regulations

of commerce, vessels, and cargoes engaged in trade as allowed with our ports to a
reasonable range of approach to such ports, needs only to be pointed out to be fully

appreciated.
Every nation has full jurisdiction of commerce with itself, until by treaty stipula-

tions it has parted with some portions of ihis full control.

In this jurisdiction is easily included a requirement that vessels seeking our ports,

in trade, shall be subject to such visitation and inspection as the exigencies of our
trade may demand, in the judgment of this Government, for the protection of the
revenues and the adequate administration of the customs service.

This is not dominion over the sea where these vessels are visited, but dominion
over this commerce with us, its vehicles and cargoes, even while at sea. It carries

no assertion of dominion, territorial and in invititm, but over voluntary trade in

progress aud by its own election, submissive to our regulations of it, even in its

approaches to our coasts and while still outside our territorial dominion.

That is rather an ingenious suggestion in defence of the revenue
jurisdiction upon another ground, namely that although the ship has
not come into your actual territory, yet she is submitting to your regu-

lations, even in her approach to the coast and while still out of terri-

torial jurisdiction. I do not stop to defend it. I cite the passage for a
different purpose.
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Kow I am quite content to stop here, though there is another matter
I have to call attention to, namely, what is the true character of this

doctrine of self-defence or self-preservation. I shall dwell for a few
minutes upon it, in order to refer to one writer of authority, and

1189 of acknowledged eminence. I mean Mr. Hall in his book upon
International Law.

The President.—Will you x)lease yourself about that, Sir Charles.

Sir Charles Eussell.—Then with your permission. Sir, I will take
it to-morrow, and I will take it very shortly.

[The Tribunal then adjourned till to-morrow at 11.30.]



THIRTIETH DAY, MAY 31^'^, 1893.

Sir Chaeles Russell.—Mr. President, I wisli to begin by correct-
ing an error into wliicli I seem to liave fallen a few days ago. At page
762 of the Print I find that I uttered an economic heresy. I was deal-
ing with the question of the economic effect of the tax imposed by the
United States, upon each sealskin brought into its territory, and I

think I did misconceive the economic effect of that imposition. My
error, which I now wish to acknowledge, was kindly pointed out to me
at the time by certain questions addressed to me by you, Mr. President,
by Mr. Justice Harlan, and by Senator Morgan.
Another matter I also wish to set right is this. You will recollect,

Mr. President, that I was referring to the fact of the length of timeand
the extent of territory over which the Hudson's Bay Company had for

many years carried on the business of collecting the skins of fur-bearing
animals of all kinds including fur-seals, principally through the agency
of the native population. In that correction, I stated, more widely
than the facts justified me, the extent of Alaskan territory which the
Hudson's Bay Company in point of fact leased from the Eussian
Company.

I have now ascertained what the x)recise facts are; and it amounts to
this, that the lease which the Hudson's Bay Company had was of that
part of the Alaskan territory which we have been calling, for brevity's
sake, the lisiere, or margin of coast south of the Aleutian Chain. The
facts are that, in 1839, the first lease was granted for a payment in kind,
consisting of, among other things, 2,000 otter skins, and certain sup-
plies of food, and other commodities. That was a lease for 10 years.
It was renewed from time to time; in 1819, in 1853, and finally contin-
ued, under one or other agreement with the Coinmercial (yompany, down
to the time of the cession of Alaska by Eussia to the United States in

3867. Now, with these two corrections, I pass on to the conclusion of
my Argument.
Mr. Phelps.—1 beg your i^ardon, I did not understand the first one

that you desired to correct.

Sir Charles Russell.—It is unimportant in the consideration of the
general question. I only wanted to set myself right with the Tribunal.
It was the suggestion that the imposition by the United States of the
tax now amounting to some 42 shillings per skin, affected economically
the price in the market. That was the point.

Now I pass on to the conclusion of this very long discussion. I said
yesterday that upon this subject of the rights of self defence or

1191 self-preservation, as they are indifferently called, I desired to

refer to one modern authority who is in complete agreement with
every textwriter whom I have had the opportunity of consulting. There
are none so far as I have been able to discover that differ from him.

I have examined among others Kent, Martens, Manning, Heflter,
Wheaton and Twiss, and I find no discrepancy of opinion upon the
subject to which I am now addressing myself, namely, what are the

392
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rights of defence, and of preservation, properly so called. The chap-
ter which I desire to refer to particularly is in a hook treated, and
deservedly treated, as a book of authority in our English Courts, a hook
as to wliich I have to make my own acknowledgments of its practical

utility in the actual business of my profession ; I mean the Treatise of Mr.
Hall. Upon consideration, Mr. President, and regarding the very seri-

ous demands that I have made upon the patience of this Tribunal, I

have not thought it right to trouble you at this stage with any lengthened
citation from it. I will, however, attempt briefly to summarize what is

the principle, and the limitation of the principle, which he lays down in

this connection. He deals with these right of self-defence and self-

preservation on the same j)rinciple precisely, as Mr. Webster did in

that despatch in relation to the " Caroline," which I have more than
once referred to, that is to say, as rights which spring into existence in

cases of grave and serious emergency, the occasion only covering what
is essentially necessary for immediate protection. It applies to cases
only where there is no opportunity of remonstrance to the other nation
against whom those acts are directed ; that these acts may generally be
treated by the nation against whose nationals those acts are directed
as a casus belli; that they are not rights in the legal sense of the term,
but are in the nature of belligerent or quasi belligerent rights; and
lastly that they are to be resorted to only if other means, diplomatic
representations and the like, have failed.

I will only read one sentence in justification of that last which is an
important point. He says

:

As in other cases tbe danger must be serious and imminent, and prevention, tlirougli
the agency of the State whose rights are disregarded, must be impossible.

One observation I should like to make which I had intended yester-
day to make in connection with the case of Church v. Hubbard with
which I dealt at length, and as to which I also cited the comment
and criticism of Mr. Dana in his edition of " Wheaton's International
Law". My learned friend, Mr. Carter, referred to an obiter dictum of
Chief Justice Cockburn in the celebrated case of the Queen v. Keyn,
as though it added force or authority to the expression of opinion of
Chief Justice Marshall. The Chief Justice Cockburn was not con-
cerned in considering the question of the limitation of rights inter-

nationally considered at all. He was concerned with the question
1192 which I endeavoured to explain yesterday whether, according to

the law of England, although the three mile zone was inter-

nationally regarded as part of the territory of the country, it could be
so regarded as to bring it within the area of the criminal jurisdiction
of the country without express legislation ; and it was therefore merely
incidental to the consideration of that question that he refers to the
authority of, among others. Chief Justice Marshall, an authority which
I do not dispute. The learned Judge's dictum was addressed to the
case of an invasion of the revenue law; and although the seizure in

that case was at a greater distance than, I think, has ever been recog-
nized as within proper limits by any other Judge, yet it is to be
observed that Chief Justice Marshall was not considering the question
as between a nation asserting the right and a nation resisting the right,

but was merely called upon to determine in that particular case whether
the risk of the seizure which, in fact, took place, was or was not a risk
contemplated by the i^arties within the meaning of a particular con-
tract of insurance.
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Now I think I liave come to the eud of the citation of authorities,

and T wish to i^nt the points tinally as they come up for adjudication

by this Tribunal.
First, as to the seizures, I have argued the question whether or not

those seizures could be justified upon any princi])le recognized by inter-

national law and 1 have endeavoured to establish—I hope I have suc-

cessfully established—that they cannot be so defended. It is a fact to

which i have not previously called the attention of the Tribunal that

when in their Counter Case the United States are called upon to justify

those seizures, they justify them upon one ground, and upon one
ground only.

If you, Mr. President, will be good enough to turn to page 130 of

the Counter Case you will see what I mean. On the previous page 129,

they have admitted the seizures as to some vessels, and the orders of

expulsion from Behring Sea in prohibition of sealing as regards other

vessels, and in the next page they proceed to justify those seizures,

the marginal note being " Seasons why seizures made".

The United States charge that each and all of the A'^essels when so seized were
engaged in the hunting of fur-seals in the waters of Behring Sea in violation of the
statutes of the United States, and that such seizures were made in accordance with
the laws of the United States enacted for the protection of their property interest

in the fur-seals which frequent Behring Sea and biieed only upon the Pribilof Islands,

which Islands are part of the territory of the united States, and that the acts of

the crews if permitted would exterminate the Alaskan seal herd and thereby destroy

an article of commerce valuable to all civilized nations.

You will see therefoie that in their Counter Case there is no sugges-

tion of that contention, which I may have to say a final word or two
about, that these provisions, although theie is no justification for

them, as Mr. Carter admitted, as a statute, may yet be treated as

defensive regulations.

1193 That is an idea which is attributable to the ingenuity of my
learned friends and which appears developed for the first time

in the printed Argument, but does not appear in the Case, or, as I have
said, even in the Counter Case.

iSTow, Senator Morgan yesterday made a suggestion to the efi'ect that

these were mere acts in defence of property; but I would point out that

the acts complained of were of three kinds ; first, as regards vessels

engaged in sealing, next as regards vessels that had been engaged in

sealing, an.d, lastly, as regards vessels equipped for the purpose of

being engaged in sealing.

And I have to point out that while, if the fur-seal is to be treated as

an article of property, there is, the right to defend it in the high sea, if

it is attacked,—while I concede that, what lies upon my learned friends

to show is that even if there is such property right, the consent of

nations has been given, and that international law has sanctioned, any
other than the ordinary right of defence of possession which belongs to

an individual owner o±^ property; and if it be objected that, in the case

of the fur-seal, the property is of so volatile a kind that that mere right

of defence of possession would be inadequate, I answer, first, that the

very circumstance of it being of so volatile a character goes some way to

show how impossible it is to conceive the idea of property in it. But,

in the next place, I have to say that the volatile character of the prop-

erty cannot alter the rights, internationally recognized, in regard to it;

any more than in the case of a great frontier or an extended coast

which needed to be defended by an adequate Police-force in order to

prevent a violation of its Eevenue Laws,—any more than in such a

case it would be admissible for the Power possessing that frontier, and
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desiring to save tlie expense of adequately guarding it, to resort to

extreme, or cruel, or violent measures in order to strike terror into

possible offenders, and prevent the invasion of that frontier line for

illicit purposes. It is a proposition which needs a justification that

authority does not give it;—that even if an item—because the principle

must go that length,—of the property of a nation, however unimportant

in value, is seized, it will justify that nation in seizing upon the high seas,

the ship in which this property is, and in condemning that ship. Some
warrant in international law must be shown in support of so serious a

proposition.

I will put the case in this way, and I invite my friend Mr. Phelps'

attention to it when he comes to address you: it is conceded for the

purpose of justifying what are the international rights, and what are

the international sanctions attached to those rights, that the municipal

statute may be treated as if it did not exist—that it may be rubbed out

of the record. And now my friend will have the opportunity of telling

us to what form of libel he, as a lawyer (if that municipal statute did

not exist) could put his name, and which he would maintain in argu-

ment before Judges, which could justify the action which has taken

place in regard to these ships belonging to Great Britain.

1194 I have dwelt—I do not intend to recur to it—upon the fact

that from the first to the last the proceeding has been based upon
the municipal statute, for breach of the municipal statute, and for breach

of the municipal statute alonc^. I wish to say a word or two about the

point of whether it is possible, now, to turn this municipal statute (even

if there were international warrant for the sanction it contains), into a

self-preservative regulation.

Now, Mr. President, I submit that the contention that a Government,
proceeding upon a municipal statute, invoking the aid of its municipal

Judge to enforce that statute, charging the British subject libelled with

an offence against that statute and against that statute alone, should

now be heard to say that it can justify its proceedings as an offence

against international law, is a very startling proposition. But it is

still more startling that a Defendant who has been libelled—whose ship

has been confiscated and confiscated upon the ground that he had com-

mitted an offence against the municipal statute, is now to be told that

he is charged with, and his property confiscated upon the ground of, an
international offence of which he was never informed, and which he was
never called upon to answer. And, lastly, the proposition is still more
startling when you consider the attitude of a Government towards the

Judge of its own Court. It appeals to that Judge to put in force the

municipal statute; it asks his aid upon the ground that an offence has

been committed within the area to which that statute relates. The
judge proceeds upon that basis; he considers the question in that rela-

tion alone, and yet we are to be told that he was acting as an interna-

tional Judge—as Judge of a war Tribunal—although he did not know
it: that he was dealing with and proceeding upon the basis of great

principles of international law which closely touch the sovereignty of

nations and the peace of the world, although his judgment shows that

he had not in his remotest apprehension the consideration of the most
elementary principles of international law itself. ISTo, Mr. President,

this matter rests, must rest, for its justification upon the grounds which
they have put forward and put forward with so much deliberation—the

grounds taken in the diplomatic correspondence, the grounds taken in

their libel in Court, because the Tribunal will not forget the emphatic
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statement of counsel to wLicb I have previously adverted, that after

stating their case founded upon the assumption of territory, basing
the assumption of that territory upon the derivative title from Russia,
their argument and libel conclude with the emphatic words:

Such is our uuderstanding of the ]<aw, such is the record; upon them the United
States are prepared to abide the judgment of the Cuurt and the oiiinion of the civil-

ized world.

I have only in this connection one other concluding remark 1o make

—

it touclies a subject to which I have previously frequently adverted.
It is to point out that no instance can be cited, which I am aware

1195 of, in which the provisions of a municipal statute intended to

oi)erate—avowedly intended to operate—as a statutory authority
and a statutory authority only, has ever been treated as a self defen-
sive, or as a selfpreservative, regulation. Indeed, when you come to
consider the principle to which I have just adverted—the principle of
sudden danger and emergency, leaving no opportunity for considera-
tion or device of means—you cannot iail to determine that the notion
of an elaborate and carefully prepared Code of punishments is incon-
sistent with the notion of what a Nation may do in its sudden emer-
gency: and it is, as Mr. Webster well put it, that very consideration
which lies at the basis of this whole doctrine of what a nation may
resort to in the case of sudden emergency.
Now, I have done with this, and I leave the subject; but I wish to

paint out that, except as regards what has taken place, namely the
seizures, this question is of no future practicaj importance for the
reason which I will make apparent in a moment. It is necessary to
consider it in relation to the question of the unwarrantable character
of the seizures; but, if this Court were to affirm a right in the United
States in relation to the fur-seals, I need not tell this Tribunal that the
question of what international rights of protection the United States
jiossess, would become practically immaterial, because Great Britain
would be bound, in good faith, to resx)e('t the affirmation of any right
which this Tribunal declared to exist, and to enjoin upon its nationals
the avoidance of any disturbance of that right. Therefore, except
as regards the past seizures the question is one of relatively small
importance.

1 have thought it right to argue this question of what are the rights
of protection even on the assumption that there was a right to protect;
but, of course, I have but ill-succeeded in my task if I have not con-
veyed to this Tribunal that the main stress and burden of my arguinent
has been addressed to the denial of any such right in whatever form
that right is suggested. In connection, therefore, with the seizures, I

have, with the assistance of my learned friends, framed the questions
of fact which we submit this Tribunal may properly he called upon to
answer in the manner which I am now about to take the liberty of
suggesting. They have been shown to my learned friend Mr. Pliclps,

and although his opportunity of consideritig them was limited, and I

do not consider him debarred in any way from criticising them when
he has more time for deliberation, I think I am justified in saying that
so far as he has read them they do not deal with anything except facts
which are not in dispute.
Mr. Phelps.—I ought to say, perhaps, in justice to Sir Charles, that

I made an observation that quite justifies what he has just said in

respect of these statements. On another perusal, I think that perhaps
one of these statements may be open to criticism, and therefore it is
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only fair to state, now, the only point we shall make in respect of them.
We conceive

—

Sir Charles Russell.—I think my friend had better reserve that.

I will read them and presently you can have an opportunity of stating
your view.

1196 Mr. Phelps.—Certainly, unless it is your convenience.
Sir Charles Eussell.—Thank you, I do not think so. I

have said my friend is not in any way estopped from criticising them,
but I think it will be found that they will not be open to any objection
as to raisin,2r any fact not in dispute. It is quite right that this Tri-

bunal should be relieved, as far as possible, from determining questions
of fact. For instance, it is suggested in the United States Case that
some of the ships were really owned by United States citizens, and
that therefore, as these men were offending against the laws of their

own country that they ought not to be compensated for the loss of
their ships.

That is, of course, a perfectly legitimate point to raise. We do not
think, in point of fact, it is well founded, and ii happened that one of
these reputed owners was in Paris a few days ago—I believe is still

—

and we suggested to our friends whether it might not be a convenient
opportunity for getting his examination and cross-examination taken
upon this question before a commissioner; but my friends—I make no
complaint of it—thought that was hardly a mode of precedure contem-
plated by the Treaty, so that any question of fact of that kind must
be left open to either party to prove or to dispute at the convenient time
when the subsequent question of liability and the measure of liability

are in question.

Lord Hannen.—Unless I am mistaken it is a question of fact that
neither of you call upon this Tribunal to decide?

Sir Charles Russell.—That is so.

The only facts we call ujion the Tribunal to determine, are tuose
which I will not take the liberty to read.

The British Government having submitted to the Arbitrators certain questions of
fiict as involved in the claims for damages set forth in the Schedule to the British
Case, pages 1 to 60 inclusive, ask for the following iiudings thereon, namely:

1. That the several searches and seizures, whether of ships or goods, and the
several arrests of masters and crews, respectively mentioned in the said Schedule,
were made by the authority of the United States Government.

2. That they were made in non-territorial waters.
3. That the several searches, seizures, condemnations and confiscations" whether

of ships or goods, and the several arrests fines and imprisonments, were for alleged
breaches of municipal laws of the United States, which alleged breaches were wholly
committed on the high seas outside the territorial waters of the United States.

The President.—You do not consider that is undisputed—just that
point.

Sir Charles Russell.—I confess I think it is undisputed. I think
it cannot be denied that the several searches were made, the seizures
were made, the condemnations were made, the contiscations were made,
as for breaches of municipal law.
Mr, Carter.—There is an implied statement there which we deny.
Sir Charles Russell.—I think, as a matter of fact, it cannot be

denied—I think it is correct.

The President.—1 do not believe it is undisputed.
1197 Sir Charles Russell.—It is difficult to say what is not dis-

puted. Mj friend Mr. Carter says there is something implied
here, which is not admitted.
Mr. Carter.—We will present our view of it.
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Sir Charles Eussell.—Quite so.

Then 4th:

That the several orders, mentioned in the said Schedule, whereby ships were pre-
vented from piirsninj? their voyages, were given on the high seas outside territorial
waters under the authority of the United States Government and in execution of the
miiniciiial laws of the United States; and

5. That the said several searches, seizures, condemnations, confiscations, fines,

imprisonments and orders were not made imposed or given under any claim or asser-
tion of right or jurisdiction except such as is submitted to the decision of the
Arbitrators by tlie questions in Article VI of the Treaty of Arbitration.

That I think covers the whole ground. At all events we will take
the opportunity of handing a copy of those questions to the members
of the Tribunal.
The President.—You imply, by that last question, that we are per-

fectly competent to decide all the questions of law which are involved
by the seizures'?

Sir Charles Eussell.—This is a question of fact which we are ask-
ing you to find. We are asking you to find that, in fact, the seizures,

condemnations, and confiscations, were not made except upon a claim
or assertion of right covered by the Treaty. The 5th finding proposed
is practically intended to assert, as a fact, that the grounds upon which
it is even now sought, (whether by municipal statute, or self-defensive,

or self-preservative regulations) are covered by the Treaty. About
that, I think there is no room for doubt.
The President.—May I, once more, put the same question on that:

Do you believe that that fifth question of yours is undisputed?
Sir Charles Eussell.—Absolutely, I think : although, as I said

just now it is very difticult to say what is not disputed. I cannot con-
ceive that it can be disputed: because its dispute would mean this

—

that there is some ground behind, which has never ai)peared in the
whole course of these years and is not adverted to either in the corre-

spondence, the Case, Counter Case, or Argument upon which the United
States can justify what it has done,—and which has not been submit-
ted to this Tribunal.

The President.—Perhaps Mr. Phelps will be kind enough, in his

turn, to tell us whether he accepts this, or whether he intends to dis-

pute it.

Mr, Phelps.—Certainly.
Sir Charles Eussell.—Now I wish to get on, with the permission

of the Tribunal. I wish to relieve, and am glad to relieve, the Tribunal
of one question at all events, and that is the question of damages under
Article Y of the modus vivendi of 1892, which is also remitted to this

Tribunal. This, Sir, will not need any troublesome reference, because
it is an admission I am going to make. At page 216 of the printed

Argument of the United States (you need not. Sir, trouble to
1198 refer to it, if I may be permitted to say so, because it is not a

point of difference between us—it is a matter I am clearing out
of the way)—the United States give up any claim to damages under
that Treaty ; and I have to say, on the part of Great Britain, and speak-
ing with authority in the matter, that although they had under the
earlier modus vivendi to pay a very large sum for damages to their
Canadian sealers—a sum I think exceeding $100,000—looking to the
fact nevertheless, that under the modus vivendi in question a great
many, at least, if not all of the sealers who would have resorted to the
eastern part of Beliring Sea had made catches of seals in other parts
of the ocean, and although I think it might be argued that this Tribunal
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is required by ArticleV to give damages on the basis of a limited catch
or catches which might have been taken in Behring Sea—in all the cir-

cumstances of the case Great Britain does not desire to press that view
upon the Tribunal, and therefore, will ask for no finding for damages
upon and under that 5th article of the modus viiiendi; but it probably
will be convenient in the Award which the Arbitrators may think
proper to make, to state upon its face that both the United States and
Great Britain have abandoned any claim for damages under that head.
The President.—You are agreed also as to that, Mr. Phelx^s.

Mr. Phelps.—Yes.
The President.—I am not quite sure, speaking for myself, that the

question of compensation was referred to the Arbitrators. I am not
quite sure that Article V is to be construed in that way as to compen-
sation.

Sir Charles Eussell.—If we agree to relieve you of it, Sir, it is

unnecessary to discuss it.

The President.—Of course, it is more easy to agree about a difficult

question than to have it decided by us.

Sir Charles Russell.—Kow, Sir, I come to the important questions

in the case. As regards those questions, my respect for Senator Morgan
induces me to say one word. Senator Morgan has more than once, as I

understood, suggested that the answers to the five points, as they are

set out in Article VI, do not exhaust the duty and functions of this

Tribunal as to the questions in dispute submitted to this Tribunal for

adjudication. Well, if that be so,—if Senator Morgan be right in

that—I need not say it would be the duty of this Tribunal to consider

any question referred to them under the whole Treaty if it is not found
to be de'^At with, and met by, the answers to those five points. But, as

I submit respectfully to Senator Morgan, they are adequately dealt with
as the result, or by the result of the answers of the Tribunal to each of

those questions. For instance. Senator Morgan was good enough to

refer me to the introduction to the Treaty, and to the first Article of

the Treaty which repeats the introduction; namely, that, amongst the

questions which have arisen between the two Governments, there are

some which concern the jurisdictional rights of the United States in the

waters of Behring Sea; others which concern the preservation of the

fur-seal in or habitually resorting to the said Sea; and others

1199 again which concern the rights of the citizens and subjects of

either country as regards the taking of fur-seal in or habitually

resorting to the Behring Sea.
Now I think, if the learned Senator will consider, he will see that

every one of those questions will be in fact dealt with by the answers
to one or other of those five questions. For instance, in determining
what the exclusive jurisdiction if any Russia had, what recognition

there was of this exclusive jurisdiction by Great Britain, whether
Behring Sea was included in the phrase " Pacific Ocean", and the effect

of the cession of the rights of Russia to the United States—the deter-

mination of these matters will dispose of the class of questions which
have been grouped together as jurisdictional or territorial questions.

And then as to the question of the right of the United States as to

property or protection in the fur-seal: equally the answer to that ques-

tion would seem to me to dispose of the question, What were the rights

of the respective nationals? because if the United States citizens have
no exclusive or exceptional right, then the great and broad princiide

remains—we care not whether it is stated on the face of the Award or
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not, the Award will give it no greater sanction—that all men are equal

on the high sea and have the right to take from it the products of the

high sea according to the measure of their opportunity and their will.

Thus the whole question of the respective rights will have been deter-

mined. But if I should not be right in that, the Tribunal will them-

selves judge, and they will frame their answers so as to cover the view

which has been suggested by Senator Morgan. I content myself, there-

fore, with reminding the Tribunal that at page 26 of the printed Argu-
ment, we have formulated the answers which we conceive the facts and
the law justify us in calling upon this Tribunal to make. These relate

to the first four of the questions.

First

:

That Russia exercised no exclusive jurisdiction in Behriug Sea prior to 1867; that,

in 1821 only, Russia asserted exclusive jurisdiction over a part of Behring Sea along

its coasts, but that she withdrew the assertion, and never afterwards asserted or

exercised such jurisdiction.

That Russia exercised no exclusive rights in the seal fisheries in Behring Sea prior

to 1867; that in 1821 only, Russia claimed exclusive rights, as included in her claim

of jurisdiction extending to 100 miles from the coast, hut that she withdrew the

assertion, and never afterwards asserted or exercised such rights.

The only exclusive right which Russia subsequently exercised was the right inci-

dental to her territorial ownership.

Then as to question 2

:

That Great Britain neither recognized nor conceded any claims of Russia of juris-

diction as to the seal fisheries, i. e., either (a) of exclusive jurisdiction in Behring

Sea, or(&) exclusive rights in the fisheries in Behring Sea, save as already mentioued.

Mr. Justice Harlan.—What do you mean by " exclusive rights in

fisheries in Behring Sea?" You do not include the business

1200 conducted on the Islands, do you? Do you mean that Great

Britain did not concede Eussia's exclusive right on the Islands?

Sir Charles Eussell.—iSot at all; we are not dealing with the

rights ratione soli: those are not in dispute. We deny the existence of

any exclusive rights outside territorial limits. Our contention is that

the only rights which Eussia had or exercised were such rights as were

incidental to her territorial ownership.

Lord Hannen.—The words are, " save as already mentioned ".

Sir Charles Eussell.—That is so. The form of the Treaty is curi-

ous. It may have escaped notice that the first question in Article VI
deals with exclusive rights in the seal fisheries, and therefore we have

adopted the language of the question; whereas question N". 5 alters

the phraseology and says "protection or property in the fur-seals".

The answer, therefore, is adapted to the phraseology of the question.

Now for the third answer, (which Mr. Blaine told us would be decisive

of the matter), we contend that the answer should be:

That Behring Sea was included in " Pacific Ocean " in the Treaty of 1825.

That Russia neither held nor exclusively exercised any rights in Behriug Sea after

the Trealy of 1825, save only such territorial rights as were allowed to her by inter-

national law.

Then the answer we suggest to question 4 is

:

That no rights as to jurisdiction or as to the seal fisheries in Behring Sea east of the

water boundary, in the Treaty between the United States and Russia of the 30th

March, 1867, passed to the United States under that Treaty, except such as were

incidental to the islands and other territory ceded.

In other words, that no more passed (and it is not contended that

more did pass to the United States) than Eussia possessed, and that

Eussia's rights were the rights of a territorial owner and no more.
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There will then remain the 5th question, the answer to which is for-

mulated on page 63 of the printed Argument, thus

:

That the United States have no right (a) of protection, or (6) of property in the
seals froqiientiug the isLands of the United States in Behring Sea when they are
outside the ordinary three-mile limit.

Now, I have only one other word to say. I have been dealing solely
with the question of legal right; I have not said one word, nor shall I
say one word, in this connection, with a matter entirely distinct, to be
approached from an entirely different standpoint,—the question of
Eegulations. I will only say what I have previously said, what the
corresi>oudence of the representatives of Great Britain justifies me in
saying, that Great Britain is now, as she has always professed to be,
ready to consider the question of Eegulations upon a fair basis,—upon
the basis of a common interest to be safeguarded.
Very little remains now for me to say, Mr. President. I have to

submit that in none of the forms in which this claim has been pre-
sented, shifting and varying as they have been, is that claim maintain-
able in point of law, whether it is to be regarded as a claim by deriva-

tive title from Russia which was the case originally put forward,
1201 but which has now been allowed to recede largely into the back

ground: or whether it is a case of property in the individual fur-

seal or in the fur seal collectively, or in an industry said to be founded
on the fur-seals with, or ajj irt from, a claim of i^roperty in the fur-seals
themselves.

In every form in which it can be put, or in which human ingenuity
can suggest that the claim can be put, we submit that it is untenable.
It is opposed to that great principle which lies at the very root of this

whole controversy, the principle of the freedom of the sea, the principle
that upon the sea the ships of all nations are equal, whether they be
ships of a'great power or ships of an insignificant power; the principle
that upon the high sea the ships of each nation are part of the territory
of that nation ; the principle that upon the high sea the nationals of
every nation can take at their will, at their pleasure, according to their
ability, from the products of the sea.

And, Mr. President, it is no light matter that this is the first time in
the history of the world that any nation, or any individual of a nation,
has ever claimed a right of property in any free-swimming animal in the
ocean, that this is the first time in which an exception has been sought
to be made in the case of the fur-seal from the right of all mankind to
take from the ocean the fish and the animals that it contains.
The advancement of these propositions is grave enough; still graver

the sanctions which are invoked, forsooth, in the name of international
law for the vindication and for the defence of these extravagant and
unfounded pretensions. For what are those sanctions? They are the
alftrmation of the right on the part of the United States, and for all

time, to search, to seize, to condemn, vessels of a friendly Power engaged
in pelagic sealing or about to engage in pelagic sealing, or which have
been engaged in pelagic sealing and to take from them the seals that
they have acquired, or to drive them from the waters, with a show of
force, to the ports from which they sailed. In other words, it is no less

than this—the assertion in support of this supposed right of those acts
of high authority on the high seas which are only permitted by inter-

national law to belligerents, or only allowed to be exercised against
pirates with whom no Jiation is at peace.
Mr. President, I have endeavoured to ai'gue this question with as much

closeness of reasoning as I could command. I have not indulged in

B S, PT XIII 26
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vague speculation, uor embarked upou metaphysical discussion. I have
felt it to be my duty to try and assist the Tribunal in ascertaining what
the Law is, because, as I have previously taken the opportunity of saying

I conceive it to be the function of this Tribunal not to make a law but
to declare the law; not to consider what the law ought to be; but to say,

upon their responsibility, what the law is,—not to formulate new rights,

but to affirm what, in their judgment, they believe to be existing rights.

In this domain of law, the armoury of argument is full. Here, indeed
are the weapons of Achilles; but where are the strength and skill to

use them with their full force and effect?

1202 I have dealt with the law as I believe it to be. I am content

to think that that law, as it has come down to us, fashioned by
the wisdom of ages modified by the experience of Human Society, in its

evolution is a fitting and noble instrument to serve the just purposes
and uses of Mankind in the adjudication of their rights.

My friend, Mr. Carter, in his impressive opening, well said that this

submission to arbitration was a great fact. Mr. President, it is a great

fact—a fact of weighty moral significance.

There are two great Powers before you: One, a representative of the

civilization of the Old World, great in its extent of dominion, greater

still in its long enduring traditions of well ordered liberty and in the
stability of its ancient Institutions; the other a young but stalwart

member of the Family of Nations, great also, in its extent of territory,

in the almost boundless resources at its command, great, too, in the

genius and enterprise of its people, possessing enormous potentialities

for good on the future of the human race. These Powers are in differ-

ence. Great Britain conceives that she has been wronged by these

seizures, as we submit justly so conceives, that her sovereignty has been
invaded; her rights upon the high sea, represented by her nationals,

set at nought. Happily the dread extremity of war was avoided. These
nations have not sought to turn their ploughshares into swords to settle

their differences. They are here before you, friendly litigants, peaceful

suitors in your Court, asking by pacific means the adjustment and the

determiuation of their rights in times of peace. This is, indeed, a fact

of great moral significance.

Peace liath her victories not leas renowned than war.

This arbitration is, who will gainsay it? who can gainsay it?—a vic-

tory for peace. Will your award be a victory for peace ? You, Gentle-

men of this Tribunal, alone can answer.
It will be, it must be, a victory for peace if, as I cannot permit myself

to doubt, it conform to and leaA^e untouched and undoubted the princi-

ples of that law which have been consecrated by long usage and stamppd
with the approval of generations of men: that law which has, after all,

grown up in response to that cry of humanity heard through all time, a

cry sometimes inarticulate, sometimes drowned by the discordant voices

of passion, pride, ambition, but still a cry, a prayerful cry, that has gone
up through all the ages, for peace on earth and good will amongst men.
The President.—Sir Charles, we have to thank you for the great

pains you have taken in making clear the very intricate questions

brought before us for decision. You have reaped so much applause in

the course of your profession as a lawyer and far-famed speaker, that

what I might add would be but of small purport. I will merely say that

the vigour and incisiveness of your argument have been fully appre-

ciated. We feel that England has done honor to this Tribunal when she

chose as her counsel in this memorable case one of her ablest and most
powerful legal debaters.
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THIRTIETH DAY, MAY si^t.

Sir Richard Webster.—Mr. President, if I were to obey the dictates

of my own inclination, I slionld state at once frankly to the Conrt that
it was not in my power to assist them by fresh or additional observa-
tions in following, or attempting to follow, the argument that has been
addressed to you by my learned friend, the Attorney General. I say
it without the slightest shadow of reservation; I am not aware of a
single point that has not been touched, or of a single ground that has
not been urged, or of any substantial principle upon which the United
States Case is based, Avhich my learned friend has not attempted to

attack and grapple with.

And yet, Mr. President, in all probability, I should not be altogether
fulfilling my duty if I were to remain absolutely silent in connection
with this discussion before this Tribunal. Having been chiefly respon-
sible for the framing of the original Case, there are certain points upon
which, in all probability, those who instruct me would think it right
that I should endeavour, even at the risk of some repetition, to put
forward before the Tribunal a summary of the argument which my
honourable and learned friend, the Attorney General, has so admirably
presented to you.

I propose to rely largely, nay, almost entirely, on the intimate knowl-
edge that this Tribunal must have of the documents and the corre-

spondence which are in the voluminous papers that are before the Court.
I propose with very few exceptions, indeed, to rely upon the memory of
the Court of documents which have now for many days been under
their eye and the contents of which have been discussed before them.
I will only say I ought to have—I will not say that I have—at the
present time, a pretty intimate knowledge of these documents myself;
but if either of my learned friends on the other side who are good
enough to listen to me, think that in making any statement with regard
to the contention I am urging, I am not wellfounded either in fact or
in regard to the contents of any particular document, I hope they will

be kind enough to indicate it to me.
Mr. President, I am not unmindful of the extreme attention and the

unvarying courtesy that has been displayed by every Member of this

Tribunal to those who preceded me, and I know full well that that will

be extended to me.
Will you forgive me, Mr. President, as I wish to waste no time at all,

if I go at once to the questions in issue with but one preliminary obser-
vation—an observation I address not so much to you. Sir, as to those
of the Tribunal who have practised in years gone by in the profession
in which I have laboured now for a good many years. Those who have
been advocates will, I am sure, api)reciate that the work I have been
doing during the last six weeks has not been perhaps the best fitted to

enable one to present what I may call a finished address to the Tribunal.
I have been doin;^, I hope, not altogether without some success, work
which I have not been permitted to do for seven years, namely, that of
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a junior counsel; but uotwithstaiiding that I liave by the accident of
my position for the last seven years not been called upon to fulfil those
duties, I have endeavoured to fulfil them at any rate to the best of my
ability. But I desire the Tribunal to understand—I knoA^ the lawyers
will—that that kind of work is not the best ineparation for an address
such as one would wish to deliver. Having made these very brief intro-

ductory observations, I will ask you now to permit me to go at once to
tlie particular points upon which I have to address you: and without,
so far as I may avoid it, any circumlocution whatever.

I propose this afternoon to address myself to the first four questions
of Article VI. I hope that I can in the space of to-days' sitting bring
before the notice of the Tribunal all that it is necessary for me to urge
with regard to them. It is scarcely necessary, Mr. President, that I
should add, that, as my learned friend the Attorney General has done,
I decline to argue the question of Eegulations at all as a part or a
brancih of this subject. In my opinion, it would be contrary to the
scheme of the Treaty; it would be contrary to the compact made
between the parties before they were in Court; and although in the
exercise of tliat discretion and of that courtesy which is recognised
among members of our profession, on the wish being expressed by my
learned friends on the other side that they should be permitted to
mix ui) their arguments in one and deliver them at the same time, we
did not think it necessary furtlier to stand on our strict rights under
this Treaty, we think that we should not have been doing our duty if

we were, in anything we say on the five questions mentioned in the 6th
Article, to trespass or trench upon the subject matter of Eegulations.
Now, Mr. President, Senator Morgan will forgive me if I refer to an

observation that has fallen from him more than once, and which was
alluded to by the Attorney General this morning, expressing a little

doubt as to whether the five points mentioned in Article VI are really
exhaustive of the questions of right submitted to this Tribunal.

I make an admission at once, perhaps going a little way beyond what
the Attorney General has said, namely, that if the United States had
desired to raise any additional question of right beyond those five

questions, and had put them either in their Case, their Counter Case,
or their Argument, we should have been bound to meet them. I shall

not suggest that, under the points to which I will call attention
directly, it was not open to the United States to have raised before
this Tribunal any substantial question of right upon which they desired
to invite the decision of the Tribunal; but the point which I desire to
bring out prominently in relief, before I call attention to the learned
Senator's remark, is this, that at no stage of this case, in the Case, the
Counter Case, or the Argument, have the United States justified or

attempted to justify their action except upon something which is fairly

covered by and within the ambit of those five questions.
Therefore if any point is to be started, if it is to be suggested that

the United States have other rights under and by virtue of which they
can maintain their position, or can justify their seizures, it would be
started after the oral argument on both sides, except the reply, had
been completed. I have not the slightest reason to believe that any-
thing of the kind will be done. I believe that perfect candour and fair-

ness have been shown by my learned opponents,—if they permit me to
call them my learned friends I shall desire to do so—in connection with
this matter; but I cannot help saying that if it were thought that
there was some other justification of the action of the United States
than that which is indicated in general in Article VI, expanded in par-
licular in the Case Counter Case and Argument, one would have
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expected to find some trace of it; and with such industry as I have
been able to bestow upon this case I am not aware there is any ground
of justification put forward which has not been touched u])on either by
my learned friends Mr. Carter or Mr. Coudert, or indicated in writing-

by my learned friend Mr. Phelps, to all of which as I have already said
my learned friend the Attorney General has addressed his argument.
Now the learned Senator has more than once directed attetition to

the difference between the words "question" and "point"; and I will

ask leave to read once more the opening' words of Article I, for I am
not sure that he always had them in his mind, wlien he was making
the observations so courteously to us. They are practically for this

purpose the same as the preamble, but in order to omit nothing I had
better read the preamble first:

Her Majesty the Queen of the United Kingdom of Great Britain and Ireland and
the United States of America, being desirous to provide for an aniicalile settlement
of the questions which have arisen between their respective Governments concern-
ing the jurisdictional rights of the United States in the waters of Beliring's Sea,
and concerning also the preservation of the fur-seal in or habitually resortiug to the
said sea, and the rights of the citizens and subjects of either country as regards the
taking of fur-seal in or habitually resortiug to the said wa-ters, have resolved to
submit to arbitration the questions involved.

I do not think it can be denied that what is there meant to be referred
are the questions which have arisen between the Governments respect-
ing- the jurisdictional rights concerning the preservation of the fur-seal

and the rights of the citizens, and if I turn to Article I the words,
though not actually verbatim, are for all substantial purposes identical.

The questions which have arisen between the Government of Her Britannic
Majesty and the Government of the United States concerning the jurisdictional
rights of the United States in the waters of Behriug's Sea, and concerning also the
preservation of the fur-seal in or habitually resorting to tiie said sea and the rights
of the citizens and subjects of either country as regards the tahiug of fur seal in or
habitually resorting to the said waters shall be submitted to a Tribunal of Arbi-
tration.

The whole scheme, the whole statement, the whole sentence, is gov-
erned by the opening words "the Questions which have arisen". I
am sure the learned Senator will not think that I desire in any way to
narrow the rights of the United States. I admit freely that they are
entitled to raise in this Arbitration any justification of tlieir action
wliich appears either in their Case, Counter Case, or Argument, and
fairly within the meaning of language there used.

Senator Morgan.—Sir Richard, will you pardon me for saying that
my purpose was to arrive at what the duties of the Arbitrators are
with respect to the rights of either party, not the rights themselves.

Sir Richard Webster.—I quite follow; and it was for that reason
I wished to call your attention to this. I submit that the duty of this

Tribunal is to determine the questions as to jurisdiction, to determine
the questions as to preservation, and to determine the questions as to
right

—

Senator Morgan.—That are submitted.
Sir Richard Webster.—That are submitted; and I ask that the

Tribunal in considering the matter will, at any rate, I am sure in fair-

ness to those before them, if any other idea passes through their minds,
indicate it to us, because when I come later on to examine the conten-
tions of my learned friends, Mr. Carter, Mr. Coudert and Mr. Phelps,
you will find that they are all within the ambit of the live points which
are referred to in Article Yl.
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Now, a few words only with regard to the origin of tlie points in

Article VI. I am not going tbrongli the history again, because, some
days ago, the Attorney General read the letters to you, Tliey were
framed originally, almost in the shape in which they now stand, by the
United States. The fifth question was the one that was altered,

because in the form originally proposed, it appeared to Lord Salisbury

to assume too much right, to give too large a concession to the United
States as regards their rights; and, therefore, the fifth question in the
shape in which it now appears was framed about the middle of 1891,

the earlier form of it having been proposed by Mr. Blaine at the begin-

ning of 1891; it was framed in that shape, so that while it should not
limit in any way the rights which the United States might claim, yet
still it should not, on the face of it concede to the United States any
position which Great Britain was not prepared to give them.
These observations, Mr. President, when the Tribunal comes to frame

its decision, will, I submit, be found not to be without their signiii-

cance; because my learned friend, Mr. Phelps, going, I am sure, as far

as he could go and wishing to go as far as possible, indicated to you
many days ago that, although he had no authority, to speak for the
present Government of the United States as an Executive Officer, and
though his position here was that of Counsel merely for the parties who
instructed him, said he had no moral doubt in his own mind that the

finding of this Tribunal, with regard to the five Questions submitted
in Article VI, would be respected by the Government of the United
States and be ui)held in so far as it was necessary to consider the ques-

tions which might ultimately arise under Article VIII.
I think I am correctly representing my learned friend the Attorney

General when he said that of course with regard to any claim which
Great Britain might make under Article V, the Government would feel

bound to admit against Great Britain, if necessary, any finding of this

Tribunal which arises in answer to the five points mentioned in Article

VI. But what is the significance of this? Surely it is this, that it the

United States had any right or any claim of right under which they
could justify, or under which they were entitled to justify, their action,

they must do it in their Case, Counter Case and Argument. They can-

not ask from this Tribunal any finding, or the insertion of any words
to indicate that behind the justification put forward in the five points

mentioned in Article VI, there is some other justification not to be
gathered from the written papers, not to be gathered from the oral

argument, but to be held in reserve and to be used if necessary. I

therefore ask the Senator, in common with every other member of this

Tribunal, who I know will give what weight they think any observa-

tion of mine is entitled to—I will ask the Senator to let me assume—

I

say no more than that, for the purpose of my argument, that the justi-

fication for the acts of the United States is to be found in the five

points enumerated in Article VI, and provided we are able to show to

the satisfaction of this Tribunal that no one of those five points con-

strued in its largest sense, giving to the language embraced in the

points the full meaning such as is sought to be given to that language
in the written and oral argument of my learned friends,—if we show
that the claims which have been made to justify the action of the

United States fail either on the ground of law, or because there are

not facts to support the particular question or particular point urged
on behalf of the United States, we are entitled to have that stated, as

was indicated to you this morning, and entitled to have that found by
the very terms of this Treaty; for you are directed to place in your
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award a distinct decision on each of the five points, and you are further

told by the language of Article VIII that you are to find upon any
question of fact involved in the claim, though, of course, you are not
to award judgment for a specific amount, nor are you to direct the
United States Government, or the British Government, as the case
may be, to make any particular payment.
Kow, what, is the meaning of these five Questions'? I need only in

two sentences repeat what my learned friend, the Attorney General,
put before you many days ago. We understand the first four Questions
to be pointing to the original title of Eussia and the derivative title of
the United States as the successors of Eussia.
Perhaps there is one view of the fifth Question which I do not think

my learned fiiend, the Attorney General, meant to exclude, but in

respect of which I should be perhaps prepared to go a little further
than his enunciation, as it appeared to me at any rate, to go.

The learned Attorney General was asked by you Mr. President
whether, if we construed the fifth question in the way in which he was
inviting you to construe it, it would not amount to a repetition of the
first four Questions. Now, it seems to me to be quite clear, and only
fair to the United States to say and I do not understand that my
learned friend, the Attorney General, to say anything the contrary of
this, that there is a view of the 5th Question upon which the United
States are entitled to rely which is difl'erent altogether from the first

four Questions. The first four Questions are conversant with rights
asserted and exercised by Eussia, with recognition by Great Britain of
those rights, with the question of whether there was not, in the Treaty
of 1825, a particular bargain between Eussia and Great Britain about
those rights, and whether or not the United States did not get unim-
paired everything that Eussia had. But there is this view of the 5th
Question to which I am later on going respectfully to address the atten-

tion of the Tribunal. It may be that Eussia never asserted or exer-

cised her rights, and yet had them all the time. That question was
undoubtedly intended to be submitted to this Tribunal by the fifth

Question. It may be that the occasion for the assertion had not come,

—

that the occasion for the exercise had not come. The fifth Question
was meant, in my submission, to ask the Tribunal whether or not the
United States does, in fact, possess either by virtue of the United
States own position as a Nation, by virtue of the possession of the
Islands, and, indirectly if you like, by virtue of her being the successor
of Eussia as Avell—does or does not the United States possess any
exclusive right of protection or property in the fur-seals referred to in
that Question?
There is one view—I only give it as an instance in which that ques-

tion might become most material. You are well aware that there has
been a discussion, many years ago—rather a burning discussion—as to

whether (Tr not the nation owning a particular territory had tlie exclu-
sive right of fishing in the ordinary territorial waters. At one time
there was some question about it. It is quite immaterial for my pur-
pose to consider what are the rights or wrongs of that matter. It does
not ultimately become material to this question. But assuming that
the United States could have supported their contention originally
put forward that either the whole of Behring Sea, or belts of 100 miles
from the coasts of Behring Sea, were to be regarded as being in the
position of territorial waters, it then would have followed that they
might have exclusive rights in the fishery of seals in those waters, as
distinguished from the fishery of seals in the high seas. Without in
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any way going back upon that j^art of the case whicli to me, at any
rate to day, lias no more than historic interest, namely as to what the
particular contention was that was put forward from time to time by
the United States, on looking at the question broadly as to what rights

the United States had at the time of the signing of the Treaty—if the

United States could have made out that either by the acquiescence of

Great Britain, or from the general position of the sua and the Islands

or upon any other ground known to international law, they were enti-

tled to the exclusive use of a strip of the sea outside the three-mile

limit, then the questions of exckisive right of protection and property
would have arisen just in the same way as they have from time to time
arisen with regard to bays, with regard to enclosed waters and with
regard to the strip next to the coast, be it three miles or more, as from
time to time ISTations have varied in the width to which they would
claim exclusive jurisdiction. I therefore, point out for the purpose of

my argument that when I deal with the rights of the United States

as distinguished from the rights asserted and exercised by Russia, I

shall pro]iose to give the largest meaning to the five questions, in order
that if the United States have any exclusive right either of protection

or property in those fur-seals, they may have the benefit of raising

that question before this Tribunal and of having an adjudication upon it.

Now I will take you for a very few moments back to the early history

of this matter, and it is essential, at any rate in order to make my point

clear, that I should ask you to go with me a little back in order of time.

My learned friend Mr. Carter, in his most interesting argument before

you, told you more than once that for the purj^ose of the negotiations

which were going on from 1821 to 1825, or rather, in order to be more
accurate, from 1821 to 1824 between Russia and the United States, and
from 1821 to 1825 between Great Britain and the United States, the

North-West Coast was to be regarded as the strip of land shown on the

map in pink colour and accurately represented in language by my
learned friend the Attorney General as the lisiere. Mr. Carter, I think,

without proving the statements, told you that whatever may have been
the claims of Russia originally under the Ukase, whatever may have
been the assertions in 1789, or 1821, that for the purpose of the bargain

between the parties the north-west coast meant that and nothing more
than that.

Mr. Carter.—Not quite that. I did not confine it to the lisiere.

Sir Richard Webster.—If my learned friend will pardon me, I

think if he looks at latitude 60°, which was the point he took, this is

how I understood it, but I am sure I take the correction—he said the

North-West Coast went from 60° to 54O-40.

Mr. Carter.—No, further down.
Sir Richard Webster.—I see my learned friend's point now.
Mr. Carter.—The southern boundary is infinite.

Sir Richard Webster.—That points my observation, and, if possi-

ble, makes my point stronger when I come to develop it, that the North-
west Coast extended northward of 60°, and the southern boundary
may have been at 55° or elsewhere. I am obliged to my learned friend

for the interruption. I did not mean to misrepresent him ; but my mind
was concentrated on what was the northern termination of the North-

west Coast. I shall point out presently, and I hope this will not be
lost sight of in my argument by the Tribunal, that as between the

United States and Russia there never was any dispute about the north-

ern boundary of Russia at all; further, that as between Great Britain

and Russia there never was any dispute at all about the northern
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boundary of Russia; the sole question was at what point the lisiere

should break away, so to speak, and give Russia the whole of the con-

tinent to the North-West. When I presently show its application you
will find this is of extreme importance, and, I may venture to repeat
myself, between the United States and Russia there was a discussion

whether the boundary should be 51°. I only put this figure hypothetic-

ally. It makes no dilference whether it is at 51°.50, or 54°.40, or at one
time, as the United States said, as high as 57° or 58°. It makes no
difference to my purpose. From beginning to end of the whole con-

troversy during the years 1821 to 1825, no question ever arose between
the United States and Russia as to whether the northern boundary
should be up at 60° or at Behring Straits, or at Nushagak, or at any
other point, in fact the discussion whicli has attempted to be imported
into this controversy by my learned friend Mr. Carter, who has gone, if

he will forgive me saying, the extraordinary length of saying that the
United States and Russia agreed that the North-West Coast, for the
purpose of the Treaty, meant that little bit, the lisiere—that after the
southern point was fixed when in the Treaty of 1824 they talk of the
North West Coast, they meant the lisiere—he has gone the length of

saying that although Great Britain had no knowledge of it, yet Great
Britain inherited as a sort of heir-loom, a damnosa hccreditas, if I may
use the expression, a construction of the clause which upon its face

the words will not bear, from the United States, because the language
of a particular article was originally taken from the American Treaty.

I cannot help reminding you. Sir, that when pressed by a question
from the Tribunal, "should you, Mr. Carter, say that if in the corre-

spondence between Great Britain and Russia it was clear that the words
had been used in another sense? " Mr. Carter, with a frankness I should
have expected, and which we all should have expected from him, said

at once, "No, I should not". Then, said the Member of the Tribunal,

the question is, what was the meaning which had been put upon those
words in the correspondence between, not the United States and Russia,
though that for this purpose would not make any difference, but
between Great Britain and Russia. Upon that we did not hear one
single word of argument from Mr. Carter or from Mr. Coudert in follow-

ing him.
Now let me take you to the earliest period of time, so far as it is

material. Is it the fact that when the parties began to assert their

claims and rights respectively, they were between themselves, so to

speak only referring to the North-West Coast, meaning thereby nothing
north of 60°*? I will not involve the question again by trying to fix a
southern boundary; that is immaterial for my purpose, were they
speaking of a coast which was to have nothing on it north of 60*^ or of

an ocean which was not to go north of the Aleutian Islands. I have
ventured to put upon a map,—I will hand you a copy and lend one to

my learned friends, and i)erhaps they will be good enough to lend it to

the Court afterwards—it is my own work and therefore I will take the
responsibility for any faults that there are—I have put what was the
state of things so far as the case shows prior to the year 1821. The
whole of this is taken from the British Case, and it shows, I think at a
glance, that the statement made that all that the people knew about
or cared about in connection with the North-West Coast was south of
latitude 60° is not accurate.
You will observe what has been done, I will not take it in order of

date; it would occui)y a little time, but I will take it in the order that
the information is given on the map. If you start at Sitka, I have
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drawn a red line, and I liave put the names of the vessels, the "Caro-
line" and "Eliza;" and the place where that is to be found in the British

Case is page I'O. The year is 1799. The nationality, so far as it could

be ascertained, which is indicated by an initial, in that case happens to

be American. Tliat was a case in the year 1799, when the " Eliza" vis-

ited Sitka. The next in 1802 was a vessel called the "Jenny"; and
then if you will look at Behring Bay, you will find the "Jackal", a

British ship, 1792 to 1794. Then opposite Mount St. Elias, which was
mentioned in reference to it, you will find La Perouse went in a French
vessel in 1786, mentioned in the British Case at page 17.

Now I desire to call attention to two localities well-known now. Cooks
Inlet and Prince William's Sound; and I call attention particularly to

this. Prince William's Sound is about 200 miles to the westward of the

line of boundary, or latitude 60^'; and Cooks' Inlet is considerably

further.

Then, Mr. President, if you will observe with reference to Prince

William's Sound, there are several cases of vessels going there. The
"Phoenix", which was a British ship; ithe "Fidalgo", a Spanish ves-

sel, both in 1790. Portlock and Dixon were there in 1786 to 1789; and
Vancouver in 1794. Then, if you go to Cook's Inlet, Douglas was there

in the year 1791, the name of his vessel was, I think, the "Iphigenia";

and Portlock and Dixon also and Vancouver. Then, the Spaniards vis-

ited Kadiak, in 1788; and in 1800 the "Enterprise" and in 1808 the

"Mercury", both being British ships. Then, if you will run your eye

along to ITnalaska, you will find that was visited by the Spaniards in

1788; and by a man whose voyages are well known, Meares; and the

Island of Atka was visited—also by Meares in the years 1785 and 1786.

Then, on the coast of Kamschatka, you will find two voyages to a

place now known as Petropaulovsk—in 1792, the "Halcyon" and the

"Flavia" and, as you will be good enough to run your eye to the extreme
North, where you will find a mark put of Pigott's voyages (to which I

shall make reference later) as far as Kotzebue Sound; and I shall show
you, by the correspondence, he had been trading all along the coast

of Kamschatka as well as visiting parts of the coast of America in Beh-
ring Sea.

Now I may be permitted to remind you that the whalers of 1842 were
in Behring Sea. I have merely indicated it and given the reference to

it. It is in the British Case, page 83, so that even from what we are

able to trace in respect of a district comparatively speaking, of course,

little opened up, there had been substantial trading, and this will be
found to have been the main ground of the attempted action by Russia

—

there had been substantial trade to various places well to the north,

using the expression of my learned friend, Mr. Carter, of latitude 00°.

Therefore, upon the face of this information, you would not expect to

find the North-West Coast was to have the limited meaning which my
learned friend, Mr. Carter, wishes to give to it.

Mr. Justice Harlan.—Is this a copy of a map of any particular date
as to the names and spelling, and so on?

Sir EiCHARD W^EBSTER.—It Is the Map N" 1 of the United States

Case—Behring Sea, North Pacific. I do not think they give the date.

I merely used it because it happened to be the most convenient to

put the names on. It has no value beyond being distinctly authentic

as coming from the United States—but upon that I wrote down those
names, taking them myself from the Case—the dates, boats, and the
voyages; and I desire, before I break off to point out that while I am
going to show you that complaints of trade along these coasts led to

the action of Eussia, it is idle to suppose that we know anything like
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the whole of the vessels trading along the coast. There was no rea-

son as is observed in the British Commissioners' report and in the
Case for the vessels registering their names—there was no reason for

their names being known. I do not suppose that ports of registry-

existed on this coast, at any rate there was very little indeed to lead
these vessels to record the places that they called at when trading with
the nation, but even with the limited means of information that we have
we are able to show that when Knssia began to make her complaint the
position was that there had been substantial navigation, substantial
trading and substantial interference with the rights which she very
properly desired to protect far away to the north of the point which
according to my learned friend Mr. Carter's argument was the only
point the parties cared about.

Mr. Justice Harlan.—Did the contest between Great Britain and
Eussia at that time embrace any settlement on either side of what is

now called Behring Sea.
Sir EiCHARD Webster.—I do not think so.

Lord Hannen.—As a matter of fact Captain Cook took possession
of certain jiortions in the Behring Sea.

Sir Richard Webster.—I should have said with reference to Mr.
Justice Harlan's point I think it is obvious that at that time the parties

were not relying strictly and solely upon their right of first possession
because Great Britain had, if it had beeu a contest as to territory, prob-
ably an earlier claim to parts in Behring Sea than Russia, but that
brings out the point to which the Attorney General called the attention

of the Tribunal many days ago, that Great Britain cared very little

about the coast—in fact it was comparatively immaterial provided the
right of free navigation and free fishing was not interfered with and
was enjoyed by her subjects after the year 1821 as they had been before.

Mr. Justice Harlan.—Your argument is that the North-West coast
extended all around there to these different points visited by the British
vessels.

Sir Richard Webster.—1 say the JTorth-West Coast extended right

up to Behring Straits. I say tliat of this contention of Mr. Carter's, for

the pur^iose of the Treaty in 1825, that that is the North-West Coast,

there is not a trace to be found in any original document or contention.

This is not to dejiend on the assertion of counsel. If the document
exists showing the word North West Coast at that time was understood
to mean that, that document would have been produced ; and, of course,

when it is produced I will deal with it. I am prepared to refer if neces-

sary to any documents to which my learned friend can call attention.

I shall refer pointedly to one, which is the Baron de Tuyll's commu-
nication, which shows that the Company tried to get a limit put, notou
the words North West Coast, but on the right to visit during 10 years.

I assert, and I beg the Tribunal to take it as my recollection of the
reading, that from beginning to end of this correspondence there is not
a document indicating that North West Coast wasunderstood by Russia,

the United States, or Great Britain, as stopping at any point whatever
north of 54° 40'. It went from whatever the southern boundary was

—

55° at one time in the days of 1799—right away up through Behring
Sea; and it is the sim])le fact, and you will find it of great importance,
that between the United States and Russia there was no contention
whatever as to the northern boundary of Russia. The whole point was,
how far south can we stop Russia coming tol And as between Great
Britain and Russia you will find,—except to ascertain the point of

departure where that line running north was to go up so that Russia

B S, PT XIII 27
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had everytbiug to the west of it—there was absoUitely no contention
between Great Britain and Russia as to the i)oint on the coast to which
the Russian possessions went.
The Prksident.—If you say that the contention merely bore on those

parts of territory and seaboard, how can you iin])ly that Behring Sea
was contained and comprised in those definitions?

Sir Richard Webster.—I am afraid I liave not made my meaning
clear. I say the contention bore from whatever point in the South you
liked to fix right to the extreme North.
The President.—There was nothing in question as to Behring Sea

coast?
Sir Richard Webster.—Nothing, except the right of navigation and

fishing. I must have expressed myself very badly if I had not conveyed
that.

The President.—As regards the coast, there was no contention
except as to what?

Sir Richard Webster.—As regards navigation and fishing, and the
right to visit uninhabited points in accordance with international law.
The whole area, up to the North, was in question.
Mr. Justice Harlan.—There were no conflicting settlements?
Sir Richard Webster.—There were no conflicting settlements on

the coast between Great Britain and Russia. There was no question
of a claim to territory by Gieat Britain on the coast of Behring Sea.

If you would look at page 38 of the British Case, you will find Russia's
description of the North-West Coast at the time of the Ukase, the
attempt to exclude other nations from exercising then right:

Section 1. The pursuits of commerce, whaling, and fishery, and of all other industry,
on all islands, ports, and gulfs, including the whole of the Northwest coast of America,
beginning from Behring Straits to the 5l8t of Northern latitude.

Therefore, I do not start with that, because it does not happen to be
quite the earliest document; but there is a document, which I am going
to make allusion to where our construction of " North-West Coast" is

put by Russia, and there is not a single document in which a trace can
be found of a different definition of "North-West Coast", not a single

document; yet my learned friend, Mr. Carter, says that "North- West
Coast" is to be regarded as beginning at 60°, if I may use the expres-
sion, and coming downwards, after the Treaty he says, ending at 54°
40'. My whole point is, there was no discussion as to the point on which
Russian possessions ended on the coast itself away to the North.
The Tribunal then adjourned for a short time.

Sir Richard Webster.—Mr. President, I find that by inadvertence
I made a mistake in regard to that map. I had originally put the red
marks on the "number one" map in the United States Case. When I

directed a copy to be made for Mr. Phelps and the court there were no
coi)ies of "number one" to be had, and therefore those red marks had
to be put upon a map of ours. Mine is on the original; but there is no
difference. There is nothing upon the map except agreed matter. I

only desire to correct a mistake I made by inadvertence, not remember-
ing that they had not been plotted on the same map as the one of the
United States.

The President.—I believe it is on your map which is in the
Appendix?

Sir Richard Webster.—I am not sure if it is even that. Yes, you
are right, Mr. President. It is the one which is in the 4th volume of
the Appendix to the British Case. There are only two maps which
were exhibited.
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I am with the permission of the Tribunal, directing their attention to
the period before 1821. I am not upon the period of 1821 at all. Two
matters were prominently brought forward in the United States case
during this period as bearing upon the assertion and exercise by Russia
of certain rights; and I call the attention of the Tribunal to page 42 of
the United States Case. You will see in a moment, Mr. President, when
I read this language, the importance that they attach to the exercise
by Russia as distinguished from the assertion; and on page 42 of their
Case, which still stands not Avithdrawn, there occur these Avords. I
believe that the Tribunal have seen the copy that Mr. Foster Avas good
enough to agree upon with me, shoAving what wascut out from the United
States Case, and therefore I need not at any time refer to anything that
has been cut out. But this paragraph still stands:

The oflficlal Russian records show that after the ukase or charter of 1799, granting
to the Russian American Company certain exclusive control of trade and coloniza-
tion, its authorities, acting under the sanction of the Russian Government, did not
permit foreign vessels to visit Behring Sea.

Now you will observe the importance of it, Mr. President in a moment.
They were desirous of proving that Russia had exercised more or less

jurisdiction in Behring Sea. What the character of the jurisdiction
she asserted was I shall discuss later on. I si>eak subject to correction
when my friend Mr. Phelps comes to reply, or at any time, if he wishes
to correct me; but I am not now aware of any document, official or
otherwise, that supports the allegation to the slightest degree that the
Russian Company or Russia did not permit foreign vessels to visit

Behring Sea after 1799. On the contrary as I shall show you in a very
few moments on the face of the original documents it is quite clear that
foreign ships were visiting and Avere trading in Behring Sea between
1799 and 1821; but that I may keep strictly to the order of the dates,
I must again remind the Tribunal, . . for it seems to have been forgotten
by my learned friends. . . how it was that the Ukase of 1799 came to be
made. It is stated at page 15 of the Counter Case of the United States
that the Ukase of 1799 was directed against foreigners. I ask the
attention of the Court to this matter; because this is after the with-
drawal of the documents which the United States most properly and
frankly withdrew. They repeat their statement that the Ukase of 1799
was directed against foreigners. That is to be found on page 15 of the
United States Counter Case. Upon this point a quotation is giA^en from
a letter from the Russian American Company to the Russian Minister
of Finance, under date of June 12th, 1824. I ask the attention of the
Tribunal to that date, not 1799 or about that date, but June 12, 1824.
The quotation is a follows:

The exclusive right granted to the Company in the year 1799 imposed the prohibi-
tion to trade in those regions not only upon foreigners but also upon Russian sub-
jects not belonging to the Company. This prohibition was again affirmed and more
clearly defined in the new privileges granted in the year 1821 and in the regulations
concerning the limits of navigation.

Therefore you will observe, Sir, that both in their Case they assert
that official documents will show, and in their Counter Case they allege,
again referring not to a contemporaneous document but to one of 1824,
that the Ukase of 1799 was an executive act intended to operate against
foreigners.

"What are the facts? I wish to take this as briefly as possible, because
if I call the attention of the Tribunal to it they Avill be good enough, I
have no doubt, to note it as being of importance. At page 22 of the
British Case Avill be found the history of the Ukase of 1799. I will
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quote nothing' which depends upon what I may call doubtful British
testimony. What I am about to quote comes from Kussian sources, in

so far as Bancroft, among others may be said to be a iiussian source.

I will call your attention, Mr. President, to page 23, speaking of the
period just before 1799:

Thus, on every side, rival estabiisliinents and traders were draining the country of

the vahiable staple upon which rested the very existence of the scheme of coloniza-

tion. To the east and north there were Russians, but to the south-east the ships of
Englishmen, Americans, and Frenchmen were already traversing the tortuous chan-
nels of the Alexander Archipelago, reaping rich harvests of sea-otter skins, in the
A^ery region where Baranoff liad decided to extend Russian dominion in connection
with Comj)any sway.

Lord Hannen.—What is the Alexander Archipelago?
Sir Richard Webster.—The Alexander Archipelago is that which

is in the right of the Alaska Coast, practically down the lisiere. It is

that cluster of islands. It is on that part of the coast which Mr. Carter
calls the I^orth-West Coast.

Lord Hannen.—That was the name of it?

Sir Richard Webster.—I think it was only the temporary name.
I am not sure that it has been continued since.

Now, Mr. President, you will find—and the Tribunal will forgive me
if I attempt to pass this somewhat shortly—that there was a Russian
committee directed to sit upon this matter; that they reported, as
stated on page 24, with reference to the i)etition of the right to monoj)-
olize; and that the Ukase of 1799 was in consequence of a Russian rep-

resentation that the Company as it was then constituted could not
compete successfully with other trade competitors; and I want to know^
what answer, Mr. President, is to be given to the United States view
of this in the state papers in the j^ear 1824, an extract from which is set

out on page 28. To-day the United States people say the Ukase of

1799 was intended to operate against foreigners. What did they say
in the year 1824? I call the attention of the Tribunal to page 28:

The confusion prevailing in Europe in 1799 permitted Russia (who alone seems to

have kept her attention fixed upon this interest during that period) to take a decided
step towards the monopoly of this trade, by the Ukase of that date, which trespassed
upon the acknowledged rights of Spain; but at that moment the Emperor Paul had
declared war against that country as being an ally of France. This Ukase, which is,

in its form, an act purely domestic, was never notified to any foreign State with
injunction to respect its provisions. Accordingly, it appears to have been passed
over unobserved by foreign Powers, and it remained without execution in so far as
it militated against their rights.

I appeal from the United States of 1892 to the United States of 1824;
I appeal from the period of comparative ignorance to the time when
knowledge must have been fresh, information easily to be acquired,

and facts easy to be ascertained. And the official Minister of the
United States in 1824 states that the operation of the Ukase of 1799
was purely domestic. The counsel for "the United States to-day, being-

desirous of proving an assertion and exercise by Russia, state formally

in their case that after the Ukase of 1799 foreign ships were not allowed
to enter Behring Sea, and they further state that it was intended to

operate against foreigners. Is it not saying too much; and I respect-

fully challenge my friend Mr. Phelps when he comes to reply—my
assertion is worth nothing unless I support it by reference to docu-

ments—to point to any act done by Russia; to point to any exclusion

of foreign shi]3S at any time—anything, which is in support of this alle-

gation.
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Mr. Justice Harlan.—Sir Ricliard, can you refer uie to that docu-
ment of June 12, 1824, referred to in the Counter Case of the United
States, page 15, the one you read a whih', ago? I do not know where
it is in the record.

Sir EiCHARD Webster.—I will in a moment, Judge. It is not
printed; but that extract is correct.

Mr. Justice Harlan.—It is correct?

Sir EicHARD Webster.—Oh, yes ; that extract is correct. We have
only got the Russian document, not the other parts; but it is a perfectly

correct extract; and I call your attention, as you have been good
enough to allow me to do so, to the date as being in 1824, when, as you
know, Sir, the comi)any were doing the utmost they could to support
the Ukase of 1821. Therefore I am justified iu saying—and I am sure
you will follow me—that in no sense, from the point of view I am
following, was it a contemporaneous document.
But it is curious, Sir, that the ofticial document of the 7th of April

1821, coming from the United States Minister at St. Petersburg contra-

dicts that, if any reliance can be ])laced upon it, for in 1824 the official

Minister of the United States, writing to Sir. Adams, makes that state-

ment with the authority of his position at a time when unquestionably
the company were using all the powers they had to get an extension of

their privileges.

But, Mr. President, this matter is really put beyond all question by
the Eiccord-Pigott correspondence; and this incident in the case is a
very curious one. I trust my learned friends will not misunderstand
me. I am satisfied that everything that has been put forward on behalf
of the United States both by their agent and tlieir couuseP has been
put forward in the fullest good faith; but I shall have to call attention

to the fact that when it is necessary to remove the impression of an
argument which is founded on original and official documents, they are

suggested for the first time in this case, after the lapse of years and
years, to be either incorrect in their phraseology or to have a different

meaning to that which the words themselves would indicate. That
occurs more than once in the course of tliis case.

Now, sir, in the original case now withdrawn, the Eiccord-Piggott
corres];)ondence was put forward as an instance of Eussia preventing
foreign trade. It is sufficient for my purpose to call your attention,

Sir, simply to the fact—1 read nothing from it—that on page 45 of the
United States Case, the Eiccord-Pigott incident appeared as under the

date, quite correctly, of 1819. It ran through four pages, from 45 to 49;

and it was used, perfectly legitimately—as the documents were then
supposed to exist:—in order to support the case, which they then
believed to be the truth, that Eussia had prevented vessels from going
into Behring Sea. Will you be good enough, Mr. President, to kindly
let your eye ruu on to page 49—all is now struck out from page 45 to

page 49—but at page 49 you will observe that the thread of the story is

then taken up

:

It thus appears from tbe forejioing citations tliat, so far as it concerns the coasts

and waters of Bering Sea, the ulvase of 1821 was merely declaratory of proexisting
claims of exclusive jurisdiction as to trade, which had been enforced therein for

many years.

That is not withdrawn. That is a statement made on evidence which
they then believed to be true, that for many years the trade of foreigners

had been prohibited in Behring Sea.

The Ukase of 1799 which set forth a claim of exclusive Russian jurisdiction as far

south as latitude 55", called forth no protest from any foreign powers, nor was objec-

tion offered to the exclusion of foreign ships from trade with the natives and hunt-
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ing fur-bearinsj animals in the waters of Bebring Sea and on tlie Aleutian Islands as
a result of that ukase and of the grant of exclusive privileges to the Russian Amer-
ican Company. It was only when the i;kase of 1821 sought to extend the Russian
claim to the American continent south to latitude 51°, and to place the coasts and
waters of the ocean in that region under the exclusive control of the Russian Amer-
ican Company, that vigorous protests were made by the Governments of the United
States and Great Britain.

Therefore, Sir, there stands to-day that statement, without—I say it

with great respect—a shadow of evidence to support it, that prior to
1824 the Ukase of 1799 had been used to exchide foreigners, and that
in fact the only complaint was the extention of the Ukase of 1S21.

Now, Sir, I have said that the Riccord-Pigott iocident, struck out

—

honestly and fairly struck out—from their case when they found that
they had relied upon falsified documents, when you look at the true
documents, is an absolute contradiction of their statement as to the
exclusion of foreign vessels from Behring Sea. I will take this as
briefly as I can, but it is of some importance. May I ask you to be
good enough to turn to page 18 of the British Counter Case. The
original documents are set out in the revised translation supplied us by
the United States at pages 13 to 17 of Volume one; but you need not
refer to that. You will find all that is material at pages 18 and 19 of

the Counter Case. Now, Sir, what are the facts'?

Riccord and J igott had made a contract with the Russian American
Company to go whaling; the monopoly having been guaranteed to Rus-
sian subjects: the Government objected—not at all impropej'ly—to an
Englishman having any interest in it; and accordingly you will find at

page 18 the extracts from the letters referred to, from which it appears
that Riccllrd, the Superintendent of Kamtchatka, had made an agree-

ment with Pigott, an Englishman, for ten years, from 1819,

with reference to fishing for whales and extracting oil from these and other marine
animals on the shores of Kamchatka and on those of all Eastern Siberia, in the
harbours and bays and amongst the islands.

I need not remind you, Mr. President, that Eastern Siberia is washed
by Behring Sea. It is not a question of the Pacific Ocean only. It is

a question of the waters right up into Behring Sea.

Justice Harlan.—That Pigott is marked on your map?
Sir Richard Webster.—That is marked on the map at Kotzebue

Sound. That is on the other side. I was at present taking it up in the
order of time. At present we have got him only as far as Kamchatka.
Lord Hannen.—You did not read all of that. It reads "On the

shores of Kamchatka ".

Sir Richard Webster.—Perhaps I did not express myself plainly.

I am now merely dealing with the Western side, Kamchatka and East-
ern Siberia, not with the United States side.

Now, what is the objection which the Governor takes? T will tell

you, Mr. President, if you will look at tlie original correspondence. It

turns out that the company were unwilling to enter into the whaling
trade. It did not pay or they supposed it would not pay. Whereupon
they were directed to turn their attention to the whale fishery; and
the Government further ordered that no foreigner should be allowed to

enter a merchant guild, or to settle at Kamtchatka or Okhotsk, and that
no foreign merchant-vessel should be permitted,

to trade at those places under any circumstances, or to enter the ports of Eastern
Siberia except in case of distress. . . Furthermore, the Englishman Davis at Okhotsk,
and Dobello's agi^nt in Kamtchatka are to be informed. . . that the Government
refuses them permission to remain at those places, or to build houses or hold real

property there; the local authorities shall afford them all proper facilities for
disposal of their property and leaving the country.
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Sir, as time is of great importance, I will merely mention—it is not
necessary to read it—tlie rest of the document at page 14. I am quoting
from the United States translation at page 14 of Appendix I. It will

appear tliat in tlie end the only prohibition was against holding land or
entering the trade guilds; and more than that, that they might be in Beli-

ring Sea is obvious because they could not very well enter the ports of
eastern Siberia except in case of distress, unless they were up there
somewhere in the sea. 1 need not pause to argue that, because the
facts are conclusive. If you, Mr. President, and tlie other members of
the Court, will kindly look at page 19 of this correspondence produced
to us upon notice to Mr. Foster, you will find a letter that shows that
Pigott was trading on the coast of Behring Sea, and had gone up as
far as Kotzebue Sound, the place I quoted when Mr. Justice Hailan was
good enough to put the question to me, and a letter of January 21,

1821, puts it beyond all doubt what the fact was

:

On the 29th September, 1820, the American brig "Pedlar" arrived at this port.
Her captain is Meek, a brother of Meek who is well kuown to you. Slie had on
board Mr. Pigott, with whom you are well acquainted. He was the supercargo or
owner; for the cargo was under his control, and he directed the movements of the
ship. He had come from Kamtchatka in eigliteen days.
There were at that time- two men-of-war ou the roadstead, and this fact afforried

me frequent opportunities of meeting Pigott, for he was acquainted with the otticers

of both of them. They had met beyond Behring iiti-aits in Kotzebue Sound, and bad
been anchored there together. He said, in a hesitating way, that he had been trading
there.

1 must confess that I was wrong when I said, in a letter to Michael Michailovitch
that a single man-of-war tvould be sufficient to put an end to this traffic.

It is not necessary, of course, to point out that if this were not some-
thing serious, it would not have been spoken of in this way.

To tell the truth, I did not believe it at the time; but I was afraid that a whole
squadron, or at least a couple of frigates, would come down upon us. This prospect
frightened me, both as Manager of the American Colonies and as a Russian. They
would have eaten up all our provisions, and cost the Emperor a lot of money, without
doing much good.
What hope is there that a single frigate will be able to stop this traffic on our

shores, abounding in straits and excellent harbours, and so well known to these Amer-
icans that they may be called the pilots of these coasts? They will always be on good
terms with the natives. . .

Is it not a little strong, Mr. President, for my learned friends, in the
face of the facts that their own documents disclose, to adhere, as I

understand them to adhere, in their Counter Case, to the view that
prior to 1821 there had been a prevention of trade and an exclusion of
foreigners from taking part in the trade within the prohibited region?
Lord Hannen.—Was there not, Sir Richard—I am not dealing with

its effect—a prohibition of trade with the natives on the shores by the
Russians?

Sir Richard Webster.—At what date, my Lord?
Lord Hannen.—Well, from the date of 1799.

Sir Richard Webster.—I think there was. The important point
is that it was in order to prevent, if they could, access to the shores,
and that it is wholly untrue to suggest, as the original Case did, that
the object of the Ukase of 1799 was to prevent the vessels from navi-
gating the waters of Behring Sea or from exercising rights upon the
high sea. I think what my Lord Hannen was good enough to refer to
is section 10, (on page 13 of the British Counter Case), of the Ukase
of 1799:

10. In granting to the Company for a period of twenty years, throughout the entire
extent of the lands and islands described above, the exclusive right to ail acquisitions,
indnstries, trade, establishments, and discoveries of new countries, etc.
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I am not sure, my Lord, tbat in terms the Ukase of 1799 proliil^itetl

foreign trade; but it is not material for my jnirpose. I would assume
that the general effect of it may have been to give foreign trade, as far

as Eussia could, to the particular company. But the point that I

desire to bring out is that there is absolutely no evidence of any exer-

cise of the right of exclusion by Eussia. On the contrary, when you
come to look at the documents, it is clear that there had been extensive
interference with their foreign trade, which the company objected to.

Mr. Justice Harlan.—Whatever rights were given by that Ukase
were given exclusively to this company 1

Sir EiCHAKD Webster.—Certainly.

Mr. Justice Harlan.—Whether they extended to the whole ocean
or only to the coasts or islands'?

Sir EiCHARD Webster.—So far as Eussia was concerned, whatever
she gave, she gave it exclusively to the company. It is quite clear that
the United States view in 1821 was that it had no operation against
foreigners, and I submit it would have no operation against foreigners.

Its object was to consolidate the many rival companies. That is stated
also in Bancroft's book, quoted in the British Case, but I do not go back
upon that.

Now, Mr. President, if you will turn over to page 20 of our Counter
Case, you will find there the letter from the Governor-General of
Siberia

:

We are familiar with the complaints made iy the American Company in regard to the

bartering carried on iy citizens of the United States at their establishments, and in
regard to their supplying the natives with fire-arms. These complaints are well

founded, hut nothing can he done in the matter. It would be useless to apply to the
United States Government to stop the trading: the commercial rules of the United
States do not allow such interference on the part of their Government. The only
thing to he done is for the Company to endeavour to strengthen the defences of the
principal places in the Colonies, and for the Government, at least, not to favour this

foreign trade. But the establishment of a whale fishery on the eastern shores of
Siberia would undoubtedly favour it in a high degree. Tlie establishment of a whale
fishery would be a pretext for, and an encouragement to, foreign trade.

Later down in the same letter

:

Mr. Eiccord

—

He was the Superintendent of Kamschatka

—

says, in his letter, that, owing to the smallness of our forces in that part of the world,
we cannot prevent foreigners from whaling. In the first place, we may not be so weak
as he supposes. The occasional appearance of a single properly armed ship may be
BufiQcient to keep quiet and disperse all these whalers.

Then on the 28th of February, 1822, you will find that the object

which was recognized there was to get a footing for this purpose— for

the purpose of collecting furs on the Aleutian Islands,

or on the northern islands situated in the direction of Behring Strait, that he made
his proposal, of which you have already been informed, with regard to whaling and
fishing for the benefit of Kamtchatka and Okhotsk.

In the face of that, Mr. President, it is not too much to say, I submit,
that regarded from the point of view of information and facl s gathered
from every source, there is not the slightest shred of evidence beyond
the withdrawn documents, now admitted to be untrustworthy and not to

be relied upon, of any exercise by Eussia at all prior to 1821.

Now I come to 1821 ; and I must be permitted to make a few observa-
tions with regard to the Ukase of 1821. I read to you, Mr. President,

before we adjourned, at the suggestion of my learned friend, Sir Charles
Eussell, from page 38, 1 think, if I remember right, of the British Case,



ORAL ARGUMENT OF SIR RICHARD WEBSTER, Q. C. M. P. 425

tlie language of the Ukase; and I Deed not read it again. I may have
to refer to it perhaps in another connection. Now I ask the kind atten-

tion of the Tribnnal to a point made by my learned friend Mr. Carter,

which, if I may be permitted to say so as an advocate, certainly was
somewhat surprising. He said Eussia never attempted to claim any
exclusive jurisdiction in any part of Behring Sea: that it was not a
claim to exclusive jurisdiction; and Mr. Carter supported his statement
by printed passages in the Argument. I can give the references in case
they be required.

Says Mr. Carter, it was not a claim to exclusive jurisdiction; and
here again I speak with care. For the first time, for the purposes of
tliis argument, it is suggested that the claim to exclude the ships of
all nations 100 miles from the coast is not a claim to exclusive jurisdic-

tion and exclusive dominion. I confess, so far as advocates are allowed
to have feelings, that a feeling of surprise did come across me. It

occurred to me that this proposition required some authority: that
excluding vessels from 100 miles from the coast was not an assertion of
exclusive dominion and an exercise of exclusive jurisdiction.

I desire to say here with reference to an observation made by Mr.
Jnstice Harlan more than once to my learned friend, the Attorney-
General, that I do not think that Eussia had any intention of closing
Behring Sea. I do not think that Eussia at that time knew anything
about, the actual width of the passes. I do not suppose the passes
had been surveyed. They may have had sufficient knowledge to know
that they might have closed it, or they might have not. That they
claimed that this part of the world had all the characteristics which
would have justified them in closing the whole area, there is no doubtj
but I am disposed to adopt, if I may say so, the view put forward by
Mr. Justice Harlan, that whatever they meant by their hundred miles,

they did not have it in their mind that thereby no ship would be able
to go into the middle of Behring Sea; bnt if once that be recognized,
it strengthens my position enormously. For on what authority of text-

book, judicial writer, or judgment, can my friend suggest that exclud-
ing ships, excluding navigation, from a given belt from your coasts is

not making them, even something more than territorial waters, for it is

an exercise of dominion. Why, Sir, may I remind this Court, every
member of which, I know, is acquainted with the fact, that it has been
a subject of discussion whether even within the three-mile limit there
is not a right of navigation for peaceful purposes. I know Mr. Juctice
Harlan was good enough to read through, or look through, the judg-
ments in Queen v. Keyn. There is a very considerable discussion in

many of the judgments in Queen v. Keyn as to whether in territorial

waters, that is to say in waters in which, for certain purposes, undoubt-
edly the country had exclusive jurisdiction and exclusive dominion,
whether the right of j)eaceful passage was not still an international

right. I believe I am not going too far in saying that all the Judges
took that view ; and yet in the face of that discussion, counsel are found
to say that the claim to exclude ships from 100 miles of the coast is not
an attempt to exercise over those 100 miles sovereign jurisdiction.

I have looked at several books, and I might really occupy as many
hours as 1 wish to occupy minutes, in citing authorities to show that
the origin of all this idea of exclusion was an extension of dominion
over territorial waters, land-locked seas, and a variety of arguments
that have been brought forward to give exclusive dominion ; but I will

content myself with reading from Chancellor Kent. I ask the Tribunal
to listen to what Chancellor Kent said of this claim of Eussia, which is
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sufficient for my purpose. Mr. President, you know Chancellor Kent
by name, the great American jurist. This is in the original edition.

When I say the original edition, I am not certain it is in the first, but it

is one of the editions which were edited by the great lawyer himself;

and I read from the 9th edition, published in lb58, from the original

page 31, the original text, volume I:

The claim of Russia to sovereignty over the Pacific Ocean, north of the 51st degree
of latitude as a close sea, was considered by our Government in 1822 to be against
the rights of other nations.

Mr. ChancellorKent was notin the habit of using either vague language
or uncertain language. He describes it there as the claim of Kussia to

sovereignty; and 1 want to ask this Tribunal—I must not anticii)ate

what I have to say later on in attempted reply to Mr. Phelps' argument,
but I ask again, is there the vestige of an authority for the suggestion
that the right to exclude other ships from navigating a belt of water
along side,' in the borders of, a coast, is otherwise than an act of sover-

eignty"? Why, the very acts that we have got to discuss later on, the
acts which are properly justified as municipal statutes, Acts of Parlia-

ment, in order to protect certain interests there, are a very much less

exercise of the sovereign power of legislation, and are justified and
sujjported by special considerations. But this was a claim to exercise
exclusion, or to confiscate vessels if they came within 100 miles of the
coast; and yet, knowing the stress of the position, counsel suggest that
that was not the exercise of exclusive jurisdiction, but was what they
are pleased to call a defensive regulation.

There is not, Mr. President, as far as I know, as far as my research
has enabled me to trace out this matter, a vestige of an authority, in

text-book,judgment or legal writer, to indicate that exclusion of vessels

from a margin of the sea—absolute exclusion—is otherwise than an act

of dominion and an act of sovereignty. Why, really, if you will look at

the citation at page 141 of the United States argument, from Sir Henry
Maine, you will find these words. I might refer to half a dozen author-

ities cited by Mr. Carter; but at the bottom paragraph of the citation

from Sir Henry Maine, you will find this:

At all events, this is certain, that the earliest development of maritime law seems
to have consisted in a movement from mare liberum, whatever that may have meant,
to tnare claiistim—hom navigation in waters over which nobody claimed authority,
to waters under the control of a separate sovereign. The closing of seas meant
delivery from violent depredation at the cost or by the exertion of some power or
powers stronger than the rest. No doubt sovereignty over water began as a benefit

to all navigators, and it ended in taking the form of protection.

And at page 146, quoting from the opinion of Sir Eobert Phillimore,
in Queen v. Keyn

:

According to modern international law it is certainly a right incident to each state

to refuse a passage to foreigners over its territory by land, whether in time of peace
or war. But it does not apqtear to have the same right with respect to preventing
the passage of foreign ships over this portion of the high seas.

And the passage, Mr. President, which I referred to just now is at

page 40 of the same book, where in his argument upon this question,

Mr. Carter states it in this way:

Russia never at any time prior to the cession of Alaska to the United States
claimed any exclusive jurisdiction in the sea now known as Behring Sea, beyond
what are commonly termed territorial waters. She did, at all times since the year
1822, assert and enforce an exclusive right in the "seal fisheries" in said sea, and
also asserted and enforced the right to protect her industries in said "fisheries"
and her exclusive interest in other industries established and mnintained by her
upon the islands and shores of said sea, as well as her exclusive enjoyment of her
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trade with her colouial estahlishments upon said islands and shores, by establishing
prohibitive regulations interdicting all foreign vessels, except in certain specified

instances, from approaching said islands and shores nearer than 100 miles.

Now, Mr. President, let ns just for a few moments consider what the

assertion of Eussia was; and I will ask you once more to turn to the

language of the Ukase of 1821, which will be found on page 38 of the
British case. The statement is as conveniently set out there as at any
other place.

Section 1, The pnrsnits of commerce, -whaling, and fishery, and of all other industry,
on all islands, ports, and gulfs, including tlie whole of tlie north west coast of Amer-
ica, beginning from Behring Straits to the 51st of northern latitude; also from the
Aleutian Islands to the eastern coast of Siberia, as well as along the Kurile Islands,
from Behring Straits to the south cape of the Island of Urup, viz., to the 45° 50'

northern latitude, is exclusively granted to Russian subjects.

Section 2. It is therefore prohibited to all foreign vessels not only to land on the
coasts and islands belonging to Russia, as stated above, but also to approat h them
within less than 100 Italian miles. The transgressor's vessel is subject to confiscation,

along with the whole cargo.

Senator Morgan.—Does anybody know whelher there is a "comma"
in front of the words, "beginning from Behring Straits", in the original

text?
Sir EiCHARD Webster.—In this copy there is a comma in front of

the second " Behring Straits". There is no comma at the first one. It

is, "beginning from Behring Straits to the 51st degree of northern lati-

tude"—on the eastern side; and "from Behring Straits to the south
cape of the Island of Urup"—on the western side. That was the claim
of Russia.

Senator Morgan.—The question I had in my mind was whether that
was not a new desciiption of the North-West Coast, adopted by Russia.

Sir Richard Webster.—No—"from Behring Straits to South of
51° north latitude", is the same descrij^tion. It is new in one sense

—

that there are four or five others suggested in the course of the argument
by my friends. It is no new description as far as we are concerned

—

it is the description of the North-West Coast of America, as far as I

know, that prevailed throughout.
Senator Morgan.—The "North-West Coast of America" might, in

a certain aspect of the subject have referred to a limited portion of the
shore.

Sir Richard Webster.—Perfectly true.

Senator Morgan.—Whereas, in giving an implied latitude to the
grant of privilege there, they might have made it more specific by
saying the "North-West Coast of America", and then make a new
definition, giving the beginning of it.

Sir Richard Webster.—The words are "the whole of the North-
West Coast of America"—perfectly true; and if there be a document

—

and I hope this will not be forgotten—giving another meaning to

"north-west coast", at any stage of this correspondence, I will read it

of course, and not only read it, but will j)oint out, (if tliere be such a
document) its full meaning against me. But I nmst in deference to

what you have been good enough to put to me—say that I assert again,

from the time of the Ukase, down through the whole history, to the
cession in 18(37, there is not a document that suggests that "North-
West", had the limited meaning.
Now my friends say this: "It is perfectly true that the Ukase did

include the whole North-West Coast: It is perfectly true that the
Ukase did include the whole Pacific Ocean and Behring Sea—(I am
using that expression so as not to be thought to be begging it against
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them—wliat tliey call tlie " Pacific Oceau", and Belirino- Sea)—but tlie

Treaty did not, and therefore, you, Great Britain acqniesced in the

claim of Russia in Behring Sea". Is that true, or is it not, Mr. Presi-

dent? I do not wiwsh to do an injustice, if I can avoid it, to my friend.

1 will read two passages from the Counter Case and Argument which
make this clear.

At page 19 of the Counter Case they say this

:

The Ukase of 1831 evoked strong protests, and the cliaracter of these protests is

explained at pages 50 and 51 of the Case of the United States. It is further pointed
out at pages 52 and 53 that in the treaties resulting from these protests a clear dis-

tinction is intended to be drawn between the Pacific Ocean and Behring Sea, and
that by formally withdrawing the operation of the Ukase as to the Pacific Ocean,
but not as to Behring Sea, a recognition of its continued operation over the latter

body of water was necessarily implied.

Now there is nothing much stronger than this assertion which they
have attempted to prove—that inasmuch as the Treaties themselves,
either on their face or by looking at documents which Great Britain

could not deny—either from the Treaties and those documents, " Pacific

Ocean" does not include "Behring Sea"; " North-West Coast" does
not go further north than 60°. Therefore there is an ample recognition

of the continued operation of the Ukase of 1821 over Behring Sea and
over the ISTorth-West Coast, north of 60°.

Now Mr. President, I must address myself to this point, having full

regard to the nature of this Tribunal, and not being able to dismiss it

in the summary way that I should in an ordinary Court of Justice in

our Country. Mr. Carter tells me that the United States Counsel are

not quite in the same position as we are, but that the opinion of United
States Counsel is supposed to give validity to arguments; therefore

they also vouch them, and therefore I must deal with this matter. I

find at page 36 of the United States Argument, this statement:

In the view of the undersigned, Mr. Blaine was entirely successful in establishing
his contention that the assertion by Russia of an exceptional authority over the
seas, including an interdiction of the approach of any foreign vessel within 100
miles of certain designated shores, while abandoned by her treaty with Great
Britain in 1825

—

I ask the Tribunal to notice this

—

as to all the northwest coast south of the 60th parallel of north latitude, was, so far

as respects Behring Sea, and the islands thereof, and the coast south of the 60th
parallel,

—

that is a mis-print, it is ^hiorth of the 60th parallel"

—

never abandoned by her, but was acquiesced in by Great Britain.

It would have been more satisfactory to us (and I think it would
have been more satisfactory to the Tribunal), if inasmuch as a definite

finding in favor of the United States is asked on this point, Mr. Carter
had found it possible to have indicated to us what the arguments were
in support of that complete success of Mr. Blaine; but inasmuch as I

am determined, at any rate, that the Tribunal shall know the exact
position, will they give me their kind attention for a few moments
while I endeavour without one Avord of colour of my own, to show that

the confidence in the success of Mr. Blaine was not such as Mr. Carter
has thought fit to indicate at page 36; and I will ask the Tribunal (if

I am not unduly trespassing on them), to turn to Appendix II to the
British Case, because the few documents I have to refer to happen to

be set out verbatim there.
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I turn, first, to part 2 ])iige 1. I am not going- to read the letter, but
1 am going to state, Sir, what it contains. It is the first announce-
ment from the Clievalier de Poletica to the Secretary of State of the
United States. It is under date of tlie 28th February 1822. In that

letter the expression ''North-West Coast", occurs six times. We are

not now on the question of a charter to a company—we are not now on
the question of privileges given to individuals—we are on the question
of international negotiations, and tliere is not less good faith between
nations than there is between individuals. The phrase "North-West
Coast" is used six times. In every instance it is used of the coast

extending from Behring Straits to whatever point in the south the
Kussian dominion went to.

Therefore, upon the question of what " North-West Coast" meant in

the opening letter to the United States dealing with these negotiations,

"North-West Coast" has a distinct and recognized meaning.
What about "Pacific Ocean?" "Pacific Ocean" occurs several

times, but 1 will call attention, if you please, Sir, to the passage on
page 3 near the end of the letter

:

I onght, in tlie first place, to request yon to considei", Sir, that the Russian posses-
sions in the Pacific Ocean extend on the North-West Coast of America from the
Behring Straits to the 51st degree of north latitude.

No Eussiau minister has ever attempted to put upon this language the
construction my friends seek to put npon it. According to my friend,

Mr. Carter, the bargain which followed out this negotiation, without
any change of expression, is to be supi)osed to have intended a different

meaning to these words. When that negotiation commenced, "North-
West Coast " had a distinct and definite meaning for the purpose of that
negotiation. " Pacific Ocean" had a distinct and definite meaning for

the purpose of that negotiation. The two are consistent. If " North-
West Coast" means the iw/ere only from 60°, then " Pacific Ocean" does
not include Behring Sea. If " North-West Coast" does go up to Behring
Straits " Pacific Ocean " does include " Behring Sea ", and I am not over-
stating the case as you will find—in every single instance in which that
occurs in that letter those are the meanings of those words.
Now that is the opening of the negotiations with the United States.

Now let us look at the opening of negotiation with Great Britain.

Would you be good enough to turn back to page 1 of the first part

—

it is the letter from Baron Nicolay to the Marquis of Londonderry. It

is in French, but perhaps I ought to refer to the two letters—Baron de
Nicolay's of the 31st October, including Ocmnt Nesselrode's of the 7th
October. They are at pages 1 and 3 of the first part. They are both
in French, but any member of the Tribunal who will kindly run his eye
down will be able to see the words in a moment in several places: Les
cotes nord-ouest de VAmerique appartenant a la Bussie ; Ics cotes nord-
ouest de VAmerique : La cote nord-ouest de VAmerique, dermis le detroit

de Beliring jusquUm Sl'^.

Then turning over the next page you will see:

Cette partie de V Ocean Facifique, que hordent nos possessions en Anier-
ique et en Asie.—
that is, the Pacific Ocean which bounds our possessions in America and
in Asia. And further down in the same letter there is another reference
to the Pacific Ocean.
Now this letter of the 7th October, from Count Nesselrode to Count

Lieven, again has many references both to the North West Coast and
the Pacific Ocean, and again occurs the phrase. Les possessions Russes
sur les cotes nord-ouest de VAmerique et nordest de VAsie.
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And then ajjaiii: La cote nord-ouest de VAmcrlque, depuis le detroit de
Behriud jusqu'au 51 de latitude septentrionale—a I'uitlier reference to the
Pacific Ocean. Therefore, in the docnments which open tlie diplomatic
negotiations these words are used, and used in the only sense in which
they could be used, as meaning the whole "Xorth-West Coast", the
whole of the "Pacific Ocean ". Is there less good faith between nations
than between individuals'? I am to be followed by one wliom 1 know
to be a great lawyer and advocate and diplomatist. Will my friend,

Mr. Phelps, suggest—I know he will not—that good faith between peo-
ple who are negotiating, between nations, is less than between individ-
uals? If anything—if there could be such a difference of standard—it

should be higher; but at any rate it should be as high.

Now, Sir, the position of things is this—that had this been an ordi-

nary contract between individuals and you wanted to turn round and
say: It is quite true that we began the negotiation understanding
what we meant by " Northwest coast": it is quite true that we began
the negotiation understanding what we meant by "Pacific Ocean", but
in the course of the negotiations those words acquired a different mean-
ing: "North-West coast" no longer meant what we called it "from
Behring Straits to 51°", it only meant "from 00° to 54°". "Pacific
Ocean " no longer meant what we called it, it only meant " that part of
the Pacific Ocean which is south of the Aleutian Islands".

I will appeal to any judge—to anyone who has any judicial or legal
experience. Assuming that a negotiation between individuals starts

with both parties understanding "Pacific Ocean", and " North-West
Coast," as meaning what I have said, and one of the jiarties after the
contract turns round and says :

" Oh no, when I made the contract with
you I meant something quite different by those two expressions", what
is the first thing a judge would say? It is: " Where, in the course of
the negotiations did you ever call the attention of the other party " to

the fact that you were using the expressions in a different meaning? I

hope I have made my point clear to your mind, Mr. President—I do not
wish to repeat myself—I say, starting in October 1821, through the
whole course of these books (and all the original documents are here),

there is not a trace of the suggestion of a change of meaning in either
" North-West Coast " or " Pacific Ocean ", so that the point which Mr.
Senator Morgan was good enough to put to me for my consideration
tells in my favour, because they were using words in a meaning per-

fectly well known to the parties. But is there anything the other way?
Mr. Justice Harlan.—Will you let me ask you, Sir Eichard, if it will

not interrupt you, what do you think Mr. Adams meant in his letter to
Mr. Middleton of July 22nd when he said "the Southern Ocean"?

Sir Richard Webster.—To what page are you referring. Judge?
Mr. Justice Harlan.—To page 141 of vol. I of the Appendix to the

Case of the United States.

Sir Richard Webster.—To what passage, Judge, might I ask?
Mr. Justice Harlan.—The third paragraph.
Sir Richard Webster.—The paragraph commencing: "The United

States can admit no part of these claims"?
Mr. Justice Harlan.—Yes.
Sir Richard Webster.—It says

:

The United States can admit no part of these claims. Their right of navioration
and of fishing is perfect, and has been in constant exercise from the earliest times
after the peace of 1783, throughout the whole extent of the Southern Ocean, subject
only to the ordinary exceptions and exclusions of the territorial jurisdictions, which
so far as Russian rights are concerned are confined to certain islands north of the
fifty-fifth degree of latitude, and have no existence on the continent of America.
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I may tell you, Judge, that I am very much oblig:ed to you for point-

ing it out to me—it tits in exactly with the point I was going to have
urged to you later on. At tliis time it was a recognized principle

—

when I say recognized it was a principle of international law—I do not

really know that it does not prevail up to the present time—but at this

time it was a recognized principle of international law that you might
land on unoccupied coasts, in the course of general rights of fisliing

and navigation. Woukl you kindly look again at that book. I am
going to read from page 10 of the 2nd part of the same book with refer-

ence to Mr. Justice Harlan's point which he was good enough to put to

me. This is a letter from Mr. Forsyth who was Secretary of State.

Mr. Justice Harlan.—The letter is from Mr. Forsyth, Secretary of

State to Mr. Dal his.

Sir Richard Webster.—The second paragraph of the letter is this

(See Appen II B. 0. part 2 p. 10)

:

The Ist article of that instrument is only declaratory of a right which the parties
to it possessed, under the law of nations, without conventional stipulations, to wit,

to navigate and tish in the ocean upon an unoccupied coast, and to resort to such
coast for the purpose of trading with the natives.

I do not know, Judge, whether you know that the same claim was
made by the United States much later in connection with the Falkland
Islands. It was at this time-^I do not know that it is not still—snp-

posed by international law that you could land upon an unoccupied
coast, and without any grant or iJermission for the purpose of trading
with the natives; and speaking of that, Mr. Wheaton at page 171
referring to this very trading says:

Admitting that this inference was just and was in contemplation of the parties to
the convention

—

That is about the ten years:

it would not follow that the United States ever intended to ahandon the just right
acknowledged hy the first article to helong to them under the law of nations i. e.

to frequent any part of the unoccupied coasts of North America, for the purpose of
fishing, or trading with the natives.

Now, my answer to you, Mr. Justice Harlan, is this;—That Mr.
Adams, when he wrote on the 22nd of July, said : we cannot admit your
territorial claims down to latitude 51°; we cannot admit your right to

prevent us from navigating and fishing, for the only possessions that
you have occupied are certain Islands north of the 55° of latitude, and
therefore he was again referring to what he believed to be the true view
of international law, that, if the Russians had got no occupation, they
could not prevent other jiations from landing.
Mr. Justice Harlan.— 1 do not think you quite appreciated ray object

in asking that question. Sir Richard. In the paragraph before, Mr.
Adams describes the protection of territorial jurisdiction "from the
45th degree of North latitude on the Asiatic coast to the latitude of
51° North on the Western coast".

Sir Richard Webster.—You will observe. Judge, that no Northern
limit is mentioned.
Mr. Justice Harlan.—Yes.
Sir Richard Webster.—It goes up to Behring's Straits.

Mr. Justice Harlan.—
And they assume the right of interdicting the navigation and the fishery of all

other nations to the extent of 100 miles from the whole of that coast.

Then he proceeds to announce what he understands to be the prin-

cipal rights of navigation and fishing of the citizens of the United
States throughout the whole extent of the Southern Ocean.
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Sir EiCHARD Webster.—That is the same tiling as the "Pacific".
Mr. Justice Harlan.—That is what the object of my question Avas,

—

to know, when he used the words "Southern Ocean", whether he meant
by that phrase to include the waters of Behring Sea up to Eehriug
Straits?

Sir Richard Webster.—Most certainly. I am extremely obliged

to you. Judge, for this, or any other question. If it be necessary to

demonstrate that, I can demonstrate that the "Southern Ocean" and
the " Pacific Ocean" were used as interchangeable terms repeatedly at

this time; and my point is, in reference to Mr. Adams' letter, that there
is not a word to suggest that he stopped at 00°.

I did not mean myself to refer to this letter, because I was treating

the correspondence as a whole; but there is not a word to indicate that
he stopped at 60°, according to Mr. Carter's contention,—that they
were giving up any right, not only with regard to Behring Sea, but
anything which was to the north of that point 60°. All I say is this,

that no other construction can fairly be put on that language at the
present time. And I think, Sir, there is conclusive proof of wiiat I am
saying. I need not trouble you to look at it, but in Volume I of the
Appendix to the British Counter Case is set out a letter from Mr.
Adams to Mr. Rush, on the same date, the 22nd of July, 1823, to which
you referred me. Mr. Rush was the Minister to Great Britain, and, in

the last paragraph but one from the bottom of page 56, it says

:

By the Ukase of the Emperor Alexander of the 4th (16th) September, 1821, an
exclusive territorial right on the north-west coast of America is asserted as belong-
ing to Russia, and as extending from the northern extremity of the continent to

latitude 51° and the navigation and fishery of all other nations are interdicted by
the same Ukase to the extent of 100 Italian miles from the coast.

I need not say that Mr. Adams would not refer to the Ukase in two
letters written upon the same day referring to it as excluding Behring
Seain one, and including it in the other. In the paragraph above that

to which I call attention, he quotes the Ukase as being the claim of

exclusive jurisdiction from the 45th degree of north latitude on the

Asiatic coast to the 51st degree north on the American continent. He
is coming all the way round, and then he refers throughout to the whole
extent of the Southern Ocean, and many people at that time spoke of

the "Pacific Ocean", as being the Southern Ocean, because they got to

it by coming round Cape Horn. Now I pass on, having, I hope, not

improperly endeavoured to answer the question you were good enough
to put to me. My point is, that those are the still meanings of those

words. Do they change itf Will you be good enough to turn over to

page 63 of the first part of vol. 2 of the Appendix to the British Case?
Here, at least, I am upon safe ground. The first letter I read, Mr.
President, was on October 21st.

The President.—On page 63 it is not a letter, but a draft.

Sir Richard Webster.—The actual letter is given on page 61, but
to save you trouble, I was giving the page where you would find the

actual document I was going to refer to. The document is a draft con-

vention enclosed in a letter of the 12th June 1824 nearly three years

—

you will follow me—after the letter of October 1821. What did Great
Britain understand by "Pacific Ocean"?—what did Great Britain

understand by "North-West Coast" at tliis time? This is supposed to

be, according to my friend, a communication of people who were using
" north-west coast" and "the Pacific Ocean" indifferent senses to those

which I have indicated were put upon them when the negotiations com-

menced. Will you kindly look at the page to which I call attention

—
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page 63. (Part. 2, Appen II B. C.) I will read the Englisli transla-

tion, althongh both the Englisli and French texts are cited side by side.

It says

:

It is agreed between tbe High Coutracting Parties that their respective subjects

shall eujoy the right of free navigation along the whole extent of the Pacific Ocean,
comprehending the sea within Behring's Straits.

It is a little strong to suggest that the people who made the Treaty
a few months after this were not getting the right of navigating and
fishing in Behring Sea when they were writing on July 24:th, and there

using the expression Pacific Ocean in the sense of the sea extending
right up to Behring Straits so as to include the sea within Behring
Straits. Would you kindly turn, if I am not unduly trespassing upon
you, to the contreprojet which is given in French, and you will find it

at the beginning of page 65, there you will find no suggestion from
Russia that Great Britain was using "Pacific Ocean" or "north-west
coast" in a different meaning. On the contrary, the objection taken to

the language, as you will remember,—the Attorney General called your
attention to it—was not because Russia did not wish to give a right of

navigating in Behring Sea, but because they thought that the contre-

projet might give a right to visit places north of Behring Straits, and
yet it is to be supposed that the parties were negotiating, having again
put a limit to the ordinary words "Pacific Ocean" and "North-West
Coast".
Lord Hannen.—The 7th. Article, as it appears to me, must point to

this, that the Russians treated the Pacific Ocean as reaching up to

Behring Straits.

Sir Richard Webster.—Yes.
Lord Hannen.—I think it is absolutely demonstrated that that is so

by these three Articles V, VI and VII. It draws a distinction in the

Vllth: between the Pacific Ocean up to Behring Strait, and the sea

beyond.

Les vaisseaux Britanniques et Russes navignant snr I'Ocoan Pacifiqne et la mcr
ci-des8us iiidiqn^e

That is the sea to the north of Behring Strait.

qui seront forces par des tempetos, on par quelque autre accident h se r(^fugier dans
les ports respectifs, pourront s'y radouber ets'ypourvoirdetontes choses iK^cessaires,

et 86 remettre en mer librement, sans payer aucnn droit hors ceux de port et des
fanaux, qui n'exct'deront pas ce que payent les navires indigenes.

Then at the end the expression is, "oii il aura aborde".
Sir Richard Webster.—Yes. Would you look at Article VI, which

says

:

Dorenavant il ne pourra etre form^ par les sujets britanniques aucnn <?tablisse-

meut, ni snr les cotes nl ^ur la lisiire du continent comprises dans les limites des
possessions Russes design*5e8 par 1'Article II.

As to every document I might take up out of some forty or fifty, the
same observation might be made. I might say here—I do not court
interruption—I am only giving notice to my friend Mr. Phelps—that

there is not one single docuinent of all these in which the more limited

meaning is put ou "North West Coast"; and, therefore, although I

have endeavored to pick out the striking ones, they are by no means
the only documents that support my contention. It is the fact that in

negotiations extending for years between three great Powers—Russia
and the United States: Russia and Great Britain—there is not a trace

of this contention made for the first time by Mr. Blaine in the year
1890, in answer to Lord Salisbury.

B S, PT XIII 28
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Mr. Justice Harlan.—Let me put this to you in tliat connection, if

I am not inteiiui)ting'. I understand botli sides to contend, or to admit
tliat Russia did not intend, by the ukase of 1821, to ch)se Behring Sea,

and that slie was not so understood by either side at the time as intend-

inw to close Behring Sea, although Mr. Canning suggested that a limit

should be put.

Sir RicuARD Webster.—You must exclude Behring Straits, Judge.
It would have closed it on the Il^orth. I am speaking of closing it from
the South.
Mr. Justice Harlan.—I understand that. Mr. Canning said the

application of that 100-mile limit would close Behring's Straits.

Sir Richard Webster.—Certainly.

Mr. Justice Harlan.—And, therefore, would keep British vessels out
of the Arctic Sea. Now. if Russia did not intend to close Beliring Sea
or interfere with navigation in it anywhere outside of the 100 itiilian

mile limit, and neither side understood her as doing more than that,

why shouki they have had in mind any terms in the difierent projets or
in the Treaty towards securing equality of rights in Behring Seaf

Sir Richard Webster.— For two reasons. In the first place,

because, whether it closes Behring Sea or not, the IdOmile limit would
have j)ractically excluded ships from a vast portion of Behring Sea, as

to which the Duke of Wellington and others objected most strenuously,

and the United States too. It was not a question of closing the Sea
only, but a vast portion of Behring Sea.

Mr. Justice Harlan.—But neither the United States nor Great
Britain had any settlements on the Behring Sea coast.

Sir Richard Webster.—It was not a question of settlements.
Mr. Justice Harlan.—Or any trade.

Sir Richard Webster.—I do not at all agree that they had not
any trade—it is not a question of settlements. I have read to you, in

answer to your question, a few moments ago, the statement made by
the United States official, that at that time the right of navigation, was
considered by international law as giving you the right to trade with
natives where there was no occupation of the coast by the dominant
Power. I read Mr. Forsyth's letter, and I read from Wheaton; and I

could find you many traces of that in the other diplomatic corre-

spondence.
Senator Morgan.—Has that rule or principle of international law

gone out of use?
Sir Richard Webster.—I referred to that a few moments ago. Sir.

With regard to the Falkland Islands in 1835 certainly the United
States contended that they, as far as the Falkland Islands were con
cerned,—I am not so sure that it has absolutely gone out of use

—

General Foster.—In that case it is not the fact that the United
States admitted that it was no mans land—not as to Falkland Islands.

Sir Richard Webster.—I beg General Foster's pardon. The
United States said, (I will refer to the Case) that even if it l^elonged
to the Argentine Republic we have by international law a right of
fishing in the high seas a!id the right of landing at unoccupied places
on the Coast. I must call attention to it, but I must keep myself to

my point. I do not at all complain of the interruption.
Senator Morgan.—My point was that it seemed to me from the

argument here on both sides that international law, by which we are
supposed to be compelled to be governed, has a formative growth and
decay accordingly as it adapts itself to the necessities of mankind.

Sir Richard Webster.—By the assent of Nations undoubtedly.
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Senator Morgan.—But liow are we to ascertain whether the assent

of nations has been obtained?
Sir EiCHARD Webster.—If there have existed at starting rights

which have not been interfered with.

Senator Morgan.—The question comes back, how long would it take
to establish a principle of international law, and how long would it

take for that principle to die out?
Sir IviCHARD Webster.—You talk of a short time and a long time

according to the acts of Nations and according to the evidence of

acquiescence; but I am sure, Senator, you do not want me to be taken
away from my point, because it is really important tliat I should make
my point clear without discussing collateral matters; but I promise not

to forget your observations. My point was (you will forgive me for

repeating it), that throughout the whole of this correspondence the

navigation of Behring Sea up to the Straits is the basis upon which
they are negotiating.

Now the only other document my friend, Mr. Carter, thought worthy
of notice was Baron Tuyll's note; and I care not, whether I refer to the

original French, or the translation. The original French is at page
37 of the British Counter Case; the translation is at page 276 of

the United States Appendix, volume 1. Now here you would have
expected that if the meaning of the words North West Coast now
suggested was correct you must have found something pointing to it.

I read from the translation:

Explanatory note to be presented to the Government of the United States at the
time of the exchange of ratifications with a view to removing with more certainty

all occasion for future discussions, by means of which note it will be seen that the
Aleutian Islands, the coasts of Siberia, and the Russian possessions in general on the

North-West Coast of America to 59^ 31' of north latitude are positively excepted, etc.

That is on the North-West Coast of America,—from what point?

Obviously from Behring Straits. Does anybody mean to suggest that

it starts at 60^ ? It is so obvious ! From 60° to 59° 30' is only 30 miles

!

Does any man in his senses pretend that when they speak there of the

North- West Coast of America down to 59^ 30' they only meant to start

at 60° of latitude"? This is the only document to which my learned

friends can refer to indicate that there is some difterent construction

put upon North West Coast. We are supposed, says Mr. Carter, to

have inherited this construction, are positively excepted from the lib-

erty of hunting, fishing and commerce stipulated in favour of the citizens

of the United States for 10 years. I remind you that the 10 years clause

was for visiting interior seas, creeks and rivers, and trading at places

at which there was a Kussian establishment. It had nothing to do with

the rule of International law which permitted you to trade at places at

which there was no Bussian establishment.

Mr. Justice Harlan.—That was restricted to a certain part of that

coast.

Sir Richard Webster.—As far as the United States were con-

cerned it was not restricted to any part at all. I am obliged to you. Sir,

for putting the question to me. I asked you to remember to day, that

as between the United States and Russia this lisiere had no existence.

This lisiere was siini)ly for the purpose of defining a boundary between
Great Britain and Russia; so tar as the United States were concerned
it had no existence. You will not find a trace of it in the Treaty, or a
word referring to it. What happened was this: Agreeing to 54° 40',

and that is the only latitude mentioned in the American Treaty, the

whole of that coast was to be the subject of the Treaty. On that coast
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for 10 years tliey are to have the right of visitiiii*- tlie interior waters,

creeks and harbours. I will perhaps trouble j'ou tomorrow morning
by reading- that clause again, but there was no limit whatever.

Mr. Justice Harlan.—As you so kindly respond, I am tempted to

ask you again to get at your precise meaning, Article VII of the Treaty
with Great Britain saj^s:

It is also iiuderstood that for the space of 10 years from the signature of tlie pres-

ent Convention the vessels of the two Powers or those belonging to their respective

subjects shall be mutually at liberty to frequent without any hindrance whatever aH
the inland seas, the gulfs, havens and creeks on the coast mentioned in Article III.

Now, when you turn back to Article III, does not that define and
limit a particular part of that coast?

Sir EiCHAKD Webster.—No, I am sure it was my fault, but I was
not on the British Treaty. I will undertake to demoustate that point,

but your question to me was the right of visit with regard to the United
States. You will not find a single word in the United States Treaty
corresponding with that. That happens to come into the British

Treaty because of the lisiere which I will explain, but I was reading to

you from Baron de Tuyll's note which is before the British Treaty was
made in 1825, aud Baron de Tuyll's note was in December 1824. He
there says

:

It will be seen that the Aleutian Islands, the coast of Siberia and the Russian pos-

sessions in general on the North West Coast of America to 59" 30'

—

that means from the North

:

are positively excepted from the liberty of hunting, fishing, and commerce stipulated

in favour of citizens of the United Seates for ten years.

Then:

This seems to be only a natural consequence of the stipulations agreed upon for

the coast of Siberia are w^ashed by the Sea of Okhotsk, the Sea of Kamscliatka and
the Icy Sea and not by the South Sea, mentioned in the Ist Article of the Convention
of April 5/17 1824. The Aleutian Islands are also washed by the Sea of Kamschatka
or Northern Ocean. It is not the intention of Russia to impede the free navigation

of the Pacific Ocean. She would be satisfied with causing to be recognized as well
understood and placed beyond all manner of doubt the priuciiile

—

Now will you kindly note this

:

that beyond 59° 30' no foreign vessels can approach her coasts and her islands nor fish

nor hunt within the distance of two marine leagues.

Not any question here of any special privilege, but an attempt to get

two marine leagues fairly enough. I do ask the attention of the Tri-

bunal to this,—my learned friends will forgive me for using the word
"absurd", I do not want to, but see what the result of their contention

is. Baron de Tuyll is asked to say that from 59^ 30' in this direction

you may only go within two leagues of the coast.

Mr. Carter.—You mean he asks.

Sir EiCHARD Webster.—He is asked to say and he does say by his

note that above 59° 30' you may go within two marine leagues of the

coast. Does any man in his senses suppose that when he asked above
59° 30' he merely meant to confine that fiom 59° 30' to 60°. It is abso-

lutely inconsistent with the position of the North-West Coast ending
at 60O.

The President.—^INIight it not be understood in this way: All that

coast of the Aleutian Peninsula and Islands, the Southern portion being

settled because it was approached in that way,—as you approach 59° 30'

if you go beyond you go along these Islands.
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Sir Richard Webster.—I have not the smallest objection to meet
any argument of that kind.

The President.—Let me point out this: I am struck with it. The
Aleutian Islands are also washed by the Sea of Karaschatka or North-
ern Ocean. If they are washed by the Sea of Kainschatka or Northern
Ocean I suppose that means Behring Sea. They are washed on the
southern Side by the Pacific on that Coast, and the Sea of Karaschatka
or Northern Ocean on that coa.st. That is what we call Beliriug Sea.

I do not understand any other possible construction of this passage.
Sir Richard Webster.—I do not know what was in the mind of the

person who framed tliis note which was never communicated to Great
Britain (that is j)roved to demonstration). I am not considering whether
tbe arguments in this note were well or ill founded,—I am not consid-

ering whether Northern Ocean meant Behring Sea or was another name
for the North Pacific Ocean, but I point this out that it is conclusive
against Mr. Carter's contention.
The President.—The Northern Sea is used in opposition to the

South Sea.
Sir Richard Webster.—I am not so sure.

The President.—It is a strange wording.
Sir Richard Webster.—I will accept it, but it does not touch my

point.

Mr. Carter has told you that in his ox)inion he is satisfied that Mr.
Blaine was successful in the contention tliat the Pacific Ocean was
excluded, and he further told you that for the pur])ose of this Treaty
North West Coast was to be confined from latitude 00° down to 54° 40'

—

the lisiere: I need not mention that again. My point is that Baron de
Tuyll's document is conclusive against that, because to tell us that these
great nations were fighting about 30 miles of country was childish,

—

nobody with any knowledge of diplomacy could suggest it. The posi-

tion is that the Russian Company were seeking to get the 10 years per-

mission stopped at 59° 30', not saying the words limited it, not saying
the clause did not give the United States the right, but trying to get
the 10 years clause stopped at that point, because the lisiere discussion
had arisen in between the time of the Treaty being agreed to in April
1824 and the date on which Baron de Tuyll's letter was written.

The President.—Will you allow me to state that I do not think
that it is fair to consider as a principal of International law that there
is any right (at least to-day and I do not think it ever Was previously)
of landing upon an unoccupied portion of any coast which belongs to

another nation. There may be a question between occupation and
possession.

Sir Richard Webster.—That is the ground of it.

The President.—But where there is possession if there is not actual
occupation, the Sovereign nation who has that possession has the right
of doing whatever she likes with it.

Sir Richard Webster.—I think for the last 20 years that certainly
has been the rule; but there are plenty of indications that up till 20 or
30 years ago it was not so clearly understood.
Lord Hannen.—And even then you will find it was based on posses-

sion.

The Tribunal then adjourned till tomorrow at 11.30,



THIRTY-FIRST DAY, JUNE i^^, 1893.

Sir EiCHARD Webster.—Mr. President, I wish as briefly as possible
to conclude what I have to say on this question of the Treaties. Per-
haps I ou<;ht not to pass on without saying one word more about Baron
de Tuyll's note. It has nothing but a historical interest in this case;
absolutely notliing, as it is not suggested that it was ever coiuniunicated
to Great Britain ; and I shall show you in a moment that that is placed
on record at the time. But that there must have been some mistake in

the language of the note to which you called my attention yesterday, is

obvious if you regard the genesis and history of the document. If I

am not trespassing too much on your kindness, I will ask you to turn
to page 34 of the 1st volume of the Appendix to the British Counter
Case, where you will find, what I may call, the genesis or original

beginning of this document. May I remind you what had happened?
The Treaty of 1824, that is the United States Treaty, had been agreed

to, but not ratified, in April 1824; it was ratified actually in January
1825. A copy of it was sent to the Company,—the Russian American
Company; and it gave rise to a Conference which was held in July
1824, at which Count JSTesselrode was present, and it was out of this

Conference or from the proceedings at it that Baron de Tuyll's note
ultimately sprung. The note was mentioned first in December 1824,
and delivered in January 1825, in consequence of the discussion which
had arisen at this Conference.
Now, Mr. President, if you will look at page 34, paragraph 7, taking

the corrected and revised translation supplied us by the United States,

you will see the origin of the sentence wliich ultimately found its way
into Baron de Tuyll's memorandum ; and it shows what very little care
had been taken in preparing that memorandum, and how, practically

speaking, it was a document to which no substantial attention was
paid. The end of paragraph 7, you will notice, reads in this way.

Moreover, the coast of Siberia and the Aleutian Ishinds are not washed by the
Southern Sea, of which alone mention is made in the 1st article of the Treaty, but
by the Northern Ocean and the seas of Kamchatka and Okhotsk, which form no part
of the Southern Sea on any known Map or in any Geoj^raphy.

It is quite clear that what they were speaking of there as the North-
ern Ocean is the Mer glaciale above the Behriug Straits; but when the
'^note explicative" came to be prepared, on the face of it it is very diffi-

cult to understand exactly what it means, but it is quite clear the
person who prepared it had not followed the actual directions of this

representation from the Conference, but prepared a note embodying, as
he thought, practically that which was what I may call the suggestion
made by the Dignitaries.

It is curious, Mr. President, to note that in the original translation
sent us by the United States, if you will kindly look at the end of

paragraph as it originally stood, it had been translated as "Arctic
Ocean" and not "Northern Ocean." If your eye goes across the page
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to the bottom of the original paragraph 7 as sent to us, the translation

there was

—

But by the Arctic Ocean and seas of Kamschatka and Okhotsk.

And I should think it extremely probable that the Russian word
would admit of either translation. But it makes no difference for my
purpose. 1 am calling attention to the fact that this document (never
communicated to Great Britain) an attempted protest by the liussiau
Company to try and get a restriction upon the ten years licence,

assumed the form that not unnaturally caused you, Sir, a little doubt as
to its meaning from the i)erson who prepared it not having followed the
actual language of the rei)resentation. As it reads in the French or
the extract, I read from Mr. Blaine yesterday at page 227, a full stop is

put after the words 1824 and the sentence begins.

The Aleutian Islands are also washed by the sea of Kamchatka or Northern Ocean.

I pass from it with this concluding observation which is 1 am afraid

a repetition, that the document formed no i»art whatever of the nego-
tiations between Great Britain and Russia, and so far as the United
States are concerned it is a distinct confirmation of what was the mean-
ing of the language of the Treaty as it was originally understood. For
this document was intended to be, and was, an attem])t by the Company
to get a limited and restricted meaning put upon clause IV.
Now there are otdy a few matters in this connection to which I need

call attention, and I do so in deference to a question put to me yester-

day by Mr. Justice Harlan. I will ask the Tribunal to be good enough
to look at the two Treaties as they are together at page 52 of the British
Case. It is the most convenient form because they can then be com-
pared without the trouble of referring to more than one book.
Mr. Justice Harlan.—Before you leave that may I ask whether it

appears in the Case that the terms of the Treaty of 1824 were known to

Great Britain when the treaty of 1825 was made.
Sir Richard Webster.—Yes, known and adoi)ted by Great Britain

as being a conclusive answer to the attempt that was being made by
Russia to get her to agree to other terms. After the 1824 Treaty had
been agreed to Russia tried to induce Great Britain to limit her right

of visiting during the term of ten years to the lisiere. Russia tried, as
I will show you, by two documents, to get Great Britain to accept a less

right of visiting than the United States had acquired. While that
negotiation was going on the British Ministers received the American
Treaty, upon which they put identically the same construction which
eveiy body else, up till this argument, has put upon it: namely that it

did not limit the North W^est Coast to 59.30; and, in consequence, upon
the ground that Great Britain could not be forced to accept less than
the United States, they adopted that language without a suggestion
made, or a single scintilla of a suggestion, that these rights were
limited, and Great Britain was only getting a right to the North West
Coast, as they are now pleased to call it, up to latitude 60, or anything
else.

Mr. Justice Harlan.—One other question. The United States
Treaty describes it as " the Great Ocean, commonly called the Pacific
Ocean or South Sea".

Sir Richard Weester.—Quite right.

Mr. Justice Harlan.—The British Treaty describes it as "any part
of the Ocean commoidy called the Pacific Ocean". The French of that
Treaty has the word "Grand" in it.
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Sir EiCHARD Webster.—I quite uuclerstaiid.

Mr. Justice Harlan.—That is not material to tlie question I -was

about to ask. Have you any doubt that Great Britain intended by the

Treaty of 1825 to cover precisely the same waters that the United
States Treaty of 1824 covered.

Sir Richard Webster.—Not the slightest doubt. It is my conten-

tion that Great Britain intended to get so far as coast rights were con-

cerned, and so far as navigation and fishing rights were concerned,

what the United States got.

Lord Hannen.—I think that that requires some little modification.

They intended to get all tliey believed the American negotiators had
got. If they were mistaken as to what the American negotiators had
got, that would not alter it.

Sir Richard Webster.—Not in any way. Perhaps, my Lord, I

had not expressed myself accurately, but I understood the Judge to be
referring to the words of the Treaty.

Mr. Justice Harlan.—That was all.

Sir Richard Webster.—Not to anything behind it other wise my
answer would have been different.

Lord Hannen.—They thought they were getting that which, accord-

ing to their interpretation, the United States had got.

Sir Richard Webster. That is what I meant.
Mr. Justice Harlan.—The only object of my enquiry was, to ascer-

tain whether in your judgment the words in the Treaty of 1825 "in any
part of the Grand Ocean commonly called the Pacihc Ocean were" to

receive any different interpretation from the words of similar imi^ort in

the Treaty of 1824, by reason of the fact that the words " South Sea"
were not mentioned in the one of 1825.

Sir Richard Webster.—No difference at all.

[The President of the Tribunal here consulted with Lord Hannen,
and Mr. Justice Harlan.]

Senator Morgan.—Mr. President, I desire respectfully to suggest,

with reference to a consultation between a portion of the members of

this Tribunal, occupying more than ten or fifteen minutes, that it would
only be just to the balance of us that we should retire and have our
consultation where all can be heard that is said.

Lord Hannen.—I think it right that tlie Senator should understand
that the conversation which arose between some members of this Tri-

bunal, arose entirely from the President having put a question to those
who are nearest to him on the subject.

The President.—We should, of course, certainly adjourn for our
future decision. Whatever remarks we make in exchanging points of

observation which takes place between us, if it has any bearing as to

our decision we would, of course, make it known in our recess when we
adjourn.

Senator Morgan.—I supposed from the length of the conversation

that it must necessarily have some bearing on this case, and when that
is the fact I think the entire Tribunal ought to have the benefit of the

observations that are exchanged between members of the Tribunal.

The President.—As we are approaching the end of our hearings
altogether, perhaps it would be better not to bring in any new pro-

cedure. Personal observations exchanged between one member of the
Tribunal and another are merely considered as quite informal. If there

is anything in them which has any substance which may be useful to

bring to notice before the final deliberation between us, you may be
sure that we shall do so. These personal observations which have been
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exchaTiged were really for the private understanding? of certain points

between different members of tlie Tribunal. I myself was in doubt as

to certain questions of fact, and I enquiied from my neighbors what
they thought of the two translations. Perhaps, Sir Kichard, you will

proceed.
Sir EiCHARD Webster.—I understood, in the answers that I gave

to the learned Judge's question, tliat he was asking me as to what I

may call the geography of the matter,—as to whether I meant to draw
any distitiction between " the part of the Ocean commonly called the

Pacific Ocean" and, "the part of the Great Ocean commonly called the

Pacific Ocean or South Sea" in the 1st Article of the United States

Treaty. It was in that sense, and in that sense only, that I answered
tlie question. If there was something behind, that I do not under-

stand, I am quite sure that the learned Jmige will let me know. That
is how 1 understood the question put, and that is how I answered it.

Now 1 will ask the Tribunal to look at the Treaty. I care not whether
I work by the French or the English text myself; but I think I had
better take the English so that all the Members of the Tribunal will

follow me more easily. If they will be kind enough to look at page 52

of the British Case, there they will see an English version of the United
States Treaty sufficiently accurate for my purpose,—at any rate, suffi-

ciently accurate to enable my point to be made clear. On the next

page, you will find the British Treaty. It is a mistake to suppose that

either Nation thought they were getting any grant under Article I,

—

and I am confining my observations now^ to the United States Treaty:

whether it be international law^ or not, now, both Nations in the years

1824 and 1825 were contending, and contended for long after that time,

tiiat by international law the right existed to land on unoccupied coasts;

and it is not necessary to go further with the language of this Article 1

to enable one to see it. It says:

It is agreed that in any part of the Great Ocean, commonly called the Pacific Ocean,
or South Sea, the respective citizens or subjects of the Ifigh Contracting Powers
shall be neitlier disturbed nor restrained, either in navigation or in tisliing, or in the

power of resorting to the coasts, tipon points which may not already have been
occui)ied, for the purpose of trading with the natives, saving always the restrictions

and conditions determined by the following Articles.

That was an agreement that the interference attempted by Russia

over the whole area as to which it had been attempted, should be with-

drawn and should be no longer persisted in. It was no grant; it was
no permission—it was, in favor of the United States, a withdrawal of

the claims of liussia put forward by the Ukase of 1821, objected to by
the protest of the United States, no longer continued after the year

1824.

Now Mr. President will you look at the words of the next Article.

The President.—Do you believe that this first Article implied that

Eus.sia had a property on the inhabited coasts?

Sir Kichard Webster.—I think the first Article implied that the

United States did not care to dispute Russia's title to the coasts, because

you will observe if I may say so—I am a little anticipating—that by the

third Article they agreed to make no settlement north of 50° 40'. Of
course the United States knew perfectly well that they could not deter-

mine the question between Russia and other nations; but so far as the

United States were concerned they did not care about raising the ques-

tion of whether Russia's rights to the coast above 54° 40' could be dis-

puted. That is what my understanding of the Articles is.
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The President.—You would construe that as recognizing an exclu-
sive right of liussia to take possession, rather than an actual recogni-
tion of the actual property of liussia ?

Sir Richard Webster.—That I believe is the proper construction
of this Article—recognizing a right of Russia without let or hindrance

—

by the United States, to take possession of the coast, without consid-
ering whether her possession up to that time was complete; and reserv-
ing to the United States the right by international law, which was then
believed to exist, that in the absence of possession being taken—in the
absence of Russian establishments—there was a right of trading with
the nations, and, if necessary of landing for the purpose of trading. It

was a recognition of rights and not a grant of any fresh rights what-
ever. It was in consequence of the action of Russia in 1821 necessi-
tating protests by the United States, and necessitating the withdrawal
by Russia of the claims which she had set up which would have inter-

fered with the United States rights.

Now if you will let me read the second Article, you will observe that
my first point comes out with greater clearness stiU there. It says

:

With a view of preventinj^ the rights of navigation and of fishing, exercised upon
the Great Ocean by the citizens and subjects of the High Contracting Powers, from
becoming the pretext for an illicit trade, it is agreed that the citizens of tlie United
States shall not resort to any point where there is a Russian Establishment, without
the permission of the Governor or Commander; and that, reciprocally, the subjects
of Russia shall not resort, without permission, to any Establishment of the United
States upon the north-west coast.

Now you will observe. Sir, from the point of view of future establish-

ments, no fresh establishments were to be made by Russia south of 54°
40'—no fresh establishments were to be made by the United States
north of 54° 40'. This clause shows that the rights of navigation and
visit, (which were recognized as extending to unoccupied coasts), were
not to be exercised where there was a Russian establishment, or United
States establishment without communication with the Commandant of
the respective Governments; and is inconsistent, as I shall show you in

a moment, with any idea of this being limited to 54° 40' or 60", it being
necessary that the right should extend all the way round that territory,

and should be exercised, subject to the control of Article II all the way
round that territory north of 54° 40' right up to the Behring Straits
which had been included in the Ukase.
Now will you look at Article III? It says:

It is, moreover, agreed that hereafter there shall not be formed by the citizens
of the United States, or under the authority of the said States, any Establishment
upon the north-west coast of America, nor in any of the islands adjacent, to the
north of 54° 40' of north latitude.

Now do the United States Counsel contend that the north-west coast
was limited in the Article? There was a vast extent of coast running
away to the west of where you find there the pink colour, right down
to the Aleutian Islands. According to the contention of Mr. Carter
"north west coast", where it occurs in this Treaty, lies between latitude
60° and latitude, 54° 40'. Now I ask you whether this contention, never
raised by Russia, never suggested by Russia, is to prevail in the face of
that Article III where there is a prohibition against the United States
for establishing a settlement on the north-west coast of America north
of 54° 40'? What does that mean? That for good consideration, the
United States agreed that they would not make fresh establishments
from north of 54° 40' right up to Behrings Straits, and, for that matter,
beyond. It is not important for my purpose, because so far as we are
now considering, up to Behring Straits is far enough.
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The President.—Do you believe by that article that the United
States forfeited the right to settle on the more southern Islands of the
Aleutian group?

Sir Richard Webster.—Certainly.

The President.—Yet they are not north of 54°.

Sir Richard Webster.—That is exactly what I desire to bring out.

They were dealing with the coast line and they were saying "There
shall be a line drawn upon that coast at 54^40'. They meant the United
States settlement to stop at 54° 40' and the Russian settlement to stop
at the same line. That was the dividing point for them.
The President.—They speak of the Islands on that coast.

Sir Richard Webster.—That is the observation I had in my mind.
However, it is unimportant

—

that is why 54° 40' came in.

The President.—It is not quite so uuin)portant, because your inter-

pretation of this Article has to be taken together with your interpreta-
tion of what you said yesterday about the 59° 80' parallel, when you
said it could not certainly apply to the 30 miles remaining between 59°
30' and 00°.

Sir Richard Webster.—No.
The President.—I believe in the same way as you said to day, that

the people who made these Treaties were thinking of the coast line, and
considered that going, say, from San Francisco all along the coast to
Kadiak and theUnalaskan part they went on going north as it maybe
that they meant when they spoke of doing notliing above 59° 30'.

Sir Richard Webster.—They may not have remembered that this
peak came down so far. We do not really know whether the max) was
correctly i)lotted at that time.
The President,—That is how you interpret both caseat
Sir Richard Webster.—Certainly.
The President.—And the one you mentioned yesterday.
Sir Richard Webster.—But surely, if I maybe allowed to say so

—

I do not want to justify myself—it is the strongest argument in support
of what I said yesterday, that it was ridiculous, of course, to suggest
that they drew any distinction between 59° 40' and 60' for this i)urpose.
59° 40' and 60° for the ])urpo&e of a dividing line were practically the
same from the point of view of the coast line.

Mr. Justice Harlan.—Does it anywhere appear from the correspond-
ence of either of the three Governments, that either Great Britain or
America disputed the right of Russia to the Aleutian Islands or to
any parts of the coast north of 59° 30' or 60' ?

Sir Richard Webster.—I do not think it does except in this sense,
Judge—that I think that in all probability there was not the amount of
agreement as to what possession had, in fact, been taken by Russia;
but I agree with the Attorney General that, from the British i)oint of
view, they were content to stop at 54° 40' in the sense of 54° 40' used
by the President but a few moments ago.
The President.—You would not interpret all this Treaty as a delim-

itation of territory actually occu[)ied, but rather of what you call today
the sphere of influence.—that is the right ot taking possession.

Sir Richard Webster.—Yes, I ought to say, if I was concerned to
discuss it, in the beginning of the negotiation Mr. Adams distinctly,

disputed it; but I was rather looking at the ultimate result of the nego-
tiations than the preliminary discussion which seemed of less impor-
tance.

Now, I desire to call the attention of the Tribunal to Article IV.

It is, nevertheless, understood that, during a term of ten years, counting from the
aignature of the present Convention, the ships of both Powers, or which belong to
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their citizens or subjects, respectively, may reciprocally frequent, without any hin-
drance whatever, the interior seas, gulfs, harbours, and creeks upon the coast men-
tioned in the preceding Article, for the purpose of fishing and trading with the
natives of the country.

That was independent, so to speak, of what I may call the general
right of trading' with natives on unoccupied coasts. It was something
which would apply to what may be called interior seas and waters of

the territory in future to be recognized as Russian as distinguished from
the United States.

Now, I desire, to the best of my power, to avoid repetition; but with
reference to what you have been good enough to put to me, showing
you were kindly appreciating my argument yesterday, what reason can
be given for saying that that privilege stopped at latitude 60°—there is

not a vestige of a trace of a suggestion of the kind in the correspond-
ence between Russia and America, but for the purpose of this case to

supi)ort an arguinent of Mr. Blaine which had better, when examined,
have been abandoned, with all respect to my learned friend, Mr. Carter,

—

he puts it in his written argument, and says that the Northwest Coast
is, because he says it, to be construed as being from 60° to latitude 54°,

and so on, further south. May I ask to read one document which shows
how Russia, at any rate, would never have attemi)ted to put that con-
struction on the language! It is not a diplomatic document, but still it

is of equal importance because it emanated from Count Nesselrode. I

mention it for the purpose of showing that our contention is no after-

thought ; but this coast is referred to by Russia with the meaning we put
upon it and not the meaning that the United States put upon it. If you
turn to page 30 of that same book, the 1st Appendix to the Counter
Case, which you were good enough to refer to when I was speaking of
Baron de Tuylls memoradum, you will find Count Nesselrode's letter of
the 11th of April, 1823, which is written seven days after the Treaty
was agreed and signed in the terms I read,—not ratitied, but signed.
It was done at St. Petersburgh on the 5th of April, 1824.

Now the letter of the 11th of April, 1824 (and I read from the revised
translation), at page 30 of Vol. I Appendix to British Counter Case,
about a dozen lines below the break which begins " having thus denoted",
with reference to Article III of the American Treaty it is said

:

In Article III the United States recognize the sovereign power of Russia over the
western coast of America, from the Polar Seas to 54^^ 40' of north latitude.

Sir, would you glance once more at the language of Article 3? "Any
Establishment upon the Northwest Coast of America"; my learned
friend, Mr. Carter, is driven from the necessities of his position to say
that in Article III the ''Northwest coast of America" means from 00°

to 54° 40'; and Count Nesselrode speaking of it a few days afterwards
says that it went to the Polar Seas. It is not too much to say that this

contention could not have been made by Russia,—could not have been
made by anyone who was not driven to the stress of supporting an
untenable position taken up by Mr. Blaine in order to support a proposi-
tion,—the meaning of which the words do not permit of. You will not
find any dispute about the northern boundary of the Russian posses-
sions; and it is the key to the whole of this correspondence and this

construction, that the United States were only anxious about the south-
ern boundary and cared not a bit about the northern. Therefore, you
find in this Treaty no trace of 59°, or 60°, or anything that corresponds
to it.

The President.—Except for reserving the right of free navigation
and trade on unoccupied points, which I would call rather a conven-
tional arrangement than international law.



ORAL ARGUMENT OF SIR RICHARD WEBSTER, Q. C. M. P. 445

Sir EiCHARD Webster.—And you observe, from the point of vieAv

of the dividing- line, it equally applies north and south of 54° 40'. 59°

30' or 60° does not enter into this Treaty at all, and there is not one
word on which my learned friends can haiig their point.

I am glad to think that my points come out clearly as I go along, and
not at too great length.

The President.—Might I beg to ask incidentally, what is the posi-

tion of the United States as to the double translatiou of these documents
published in the hrst Appendix to the British Counter Case? You see

there are two translations.

Sir EjCHARD Webster.—The first was the original one sent us by
the United States. The revised translation is also sent us by the United
States. You Avdl disregard the lefthand column altogether.

General Foster.—Of course, Mr. President, you must disregard it,

because it is not now in the Case.

Sir EiCHARD Webster.—We were obliged to do it— the United
States admit we were,—to call attention to the inaccurate translatiou.

We could not help doing it; but we printed them, so that the eye might
see where the inaccuracy occurred,—both the original and the revised.

Now, would you be good enough to turn back to page 11 (App. I B.

CO.) of that Appendix, and you will there fiud the explanation.

The lefthand column cout.ains the translations originallj^ furnished by the United
States Government in Volume I of the Appendix to their Case. In the righthaud
column revised translations are given. N"^. 1 to 10, 12 to 15 having been withdrawn
by the United States, the revised translations of these documents have been made
for Her Majesty's Government from the fac-simUes of the original Russian text

annexed to the Case of the United States. Of the remainder, namely N^^. 11, 13, 14,

and 16 to 31, the amended versions, recently supidied by the United States, have
been adopted. Where any material differences between the original and revised

translations occur the passages have been underlined, with the addition of brackets

in the case of interpolations.

For my purpose, I accept the position taken by my learned friends;

and I refer entirely to their revised translation.

Now, Sir, may I resume the thread of my observations; that, with
reference to the Treaty itself, there is not a word in it upon which the

contention of the United States now made can be founded. But it may
be said, though that may be perfectly true. Great Britain understood
it differently,—that Great Britain understood "Northwest coast" in

the limited sense that the United States are contending for, "and
therefore, we shall rely upon what Great Britain thought".
Here I would remind the Tribunal of my learned friend Mr. Carter's

answer to Lord Hannen to be found at page 359 of the revised note. I

need not trouble the Tribunal to look at it because I mentioned it yes-

terday. Mr. Carter was arguing, that because we had adopted the

language of the 1st Article of the American Treaty, we must be taken

to have inherited its limited meaning; and Lord Hannen i)uts this to

Mr. Carter:

Would you say the English Government was bound by the interpretation which
you say had been put upon it by the Russian and American Governijients if the cor-

respondence between the English Government and the Russian Government shewed
that they understood the words " Pacific Ocean" in a different sense?

And my learned friend, Mr. Carter says:

No, my Lord, I would not in that case.

And, of course, one would have expected Mr. Carter to have made that

answer.
Now I will complete what I have to say about these Treaties by show-

ing that beyond all question the British Government did not under-
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stand either Pacific Oceau as excluding: Behring Sea, or ISTorMi West
Coast as limited to what was south of latitude OU, and will the Court
be good enough to take the volume I had yesterday, Appendix 2 to the

British Case, and let me put two letters which, in my submission, put
this matter beyond the slightest question, and to which 1 crave the
attention of my learned friend, Mr. Phelps, when he comes to reply.

You will remember, Mr. President, that I yesterday called attention to

page 63 where the words occur. "Along the whole extent of the Pacific

Ocean comprehending the sea within Behring Straits". It is put both
in French and Eoglish.

Mr. Justice Harlan.—The value of that depends on what he meant
by the words " Pacific Ocean" in that first article.

Sir KiCHARD Webster.—He must have meant Behring Sea. He
could not have meant anything else, for it is the right of free naviga-
tion along the whole extent of the Pacific Ocean cominehendiug the
sea within Behring Straits.

Mr. Justice Harlan.—Need he have referred to it if, as both sides

admit, Russia had no jDurpose to exclude either the United States or

Great Britain from the open waters of Behring Sea.

Sir KiCHARD Webster.—He must have referred to it for in any con-

tention the 100 miles from Asia and from Alaska and from Siberia

would have overlapped long below.
Mr. Justice Harlan.—He si^ecifically refers to Behring Straits for

that reason.

Sir KiCHARD Webster.—Everybody agrees that the 100 miles
would have excluded from the coast on the east side—and the coast on
the west side—ships coming within 200 miles of Behring Straits and
therefore from the point of view of this letter he is speaking of the nav-
igation of something which will take him up to Behring Straits. What
does he call that—the Pacific Ocean? If it can be suggested against
me,—if you could suggest that the 200 miles from Behring Straits

would have reached down south of the Aleutian Islands, there might
be something in the suggestion but the fact that the person who penned
this document is speaking of the Pacific Ocean as taking him up to

Behring Straits shows conclusively in his mind he was arguing about
the space of water which abutted so to speak upon Behring Straits,

the 100 miles having disappeared altogether. May I trouble you kindly
to refer to it. They actually speak in the same Article of two marine
leagues thus at p. 03, Ai)p. II, B. C. we read.

It being weU understood that the said right of fishery shall not be exercised by
the subjects of either of the two Powers nearer than two marine leagues from the
respective possessions of the other.

And, therefore, it contemplated going quite close up to the shore of

Behring Straits within two marine leagues. Again I may be met with
this: That is what Great Britain said; is it what Russia said and I

will ask Mr. Justice Harlan to look at page 69. I will translate (and
the President will correct me) the opening words of Article III at page
69 of the coiinterdraft of the Russian Plenipotentiaries, "that in the
possessions of the two Powers which are designated or described in the
preceding Articles, and particularly so far as 59° 30' of North latitude,

but not further, the respective vessels shall have the right of visiting

for ten years." Therefore Russia was asking not that Northwest Coast
should have a different meaning, but that there should be a special

limitation of the right of visit by Great Britain not above 59° 30' for

the ten years. They sought to limit the ten year period of visit to this
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very coast that my learued friend Mr. Carter has been speaking of, not
on the ground that it was called Northwest Coast. Nothing of the kind.

They knew perfectly well that Northwest Coast meant a great deal

more than that. They sought to put in terms of prohibition against

visit beyond that point.

The President.—That excluded, of course, visiting Kadiak and
Uualaska.

Sir Richard Webster.—It excluded everything.

The President.—I thought it was more south.

Sir Richard Webster.—Yes, I think it is a little more south.

The President.—Yet you consider that part as excluded'?

Sir Richard Webster.—Unquestionably from the point of view
they were bargaining Russia tried to limit it to that latitude, and they
had a reason for it, because between Great Britain and Russia there

was a discussion about the lisiere which only came into existence from
the point of view of the British Treaty. It has no relation to the United
States Treaty at all.

Now let me read Article V (see p. 69, App. II, B. C.)

:

The High Contracting Powers stipulate moreover tliat their respective suhjects
shall freely navigate on the whole extent of the Pacific Ocean as much to the north
as to the south without any hindrance, and that they shall enjoy the right of fishing

on the high sea, but that this right shall not be exercised within a distance of two
marine leagues from the coasts or i)ossessious, be they Russian or be they British.

Now again I ask, what ground is there for suggesting that the coasts

and possessions of Russia are to be limited to 00° or that the Pacific

Ocean does not go right up to Behring Straits? What argument can
be adduced in support of such contention except the assertion of

Counsel, which is not argument at all for this purpose.

Senator Morgan.—Is that Treaty now in force?

Sir Richard Webster.—This is not the Treaty: It is the Russian
projet. I am endeavoring to show that Russia understood Northwest
Coast and Pacific Ocean through the whole of this in exactly the same
sense that Great Britain understood it. Article Vi is, the Russian
Emperor wishing to give more proof of his regard for the interests of

the subjects of His Britannic Majesty, and to give all success to useful

enterprises which result from the discovery of the Northwest Passage
of the Continent of America, consents that this freedom of navigation,

mentioned in the preceding article, extends under the same conditions

au detroit de Behring, and the sea situate to the north of it. Now, I

ask Mr. Justice Harlan's kind consideration to this. The 100 miles has
disappeared in this document. There is not a trace of the 100 miles,

and they themselves proposed two marine leagues, and they speak of

the right of navigation and of fishing, which is to extend within two
marine leagues of the coast, as going right up to Behring Straits; and
yet in the face of this the successors in title of Russia allege a right to

say that the navigation at this time was understood by Great Britain

as meaning to be confined to that which was south of the Aleutian

Islands, and not to extend to these thousands of miles of water which
extended from the Aleutian Islands up to Behring Straits.

Then Article VII provides that the Russian vessels and the British

vessels navigating in the Pacific Ocean and the sea above indicated,

that is the Arctic Ocean, as well when they are driven by tempests or

by damage had taken refuge in the respective ports of the High Con-

tiacting Parties. In the Northern Ocean and Pacific Ocean they

might get around to British possessions, and therefore up to the latest

date Russia (and this points my observation) is seeking to get Great
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Britain to agree to the ten years clanse being limited to tlie lisicre with
regard to all the Articles—the Pacific Ocean and the Korthwesteru
Coast—in the meaning which would include the coast no to Behriug
Sea.
Now Mr. Justice Harlan put a question, was the Treaty communicated

to Great Britain before the other Treaty was signed will you be good
enough to turn to page 72 of the same book (App. II B. C.) where will

be found Mr. George Canning's communication with regard to the
American Treaty, and that brings out in the clearest possible relief the
arguments which I have been endeavouring to put before the Tribunal.

Article IV of the United States Treaty is thus summarized—I had
better read the summary of both III and IV.

The third Article fixes the boundary line at 54° north of which the United States
are not to form establishments and south of which Russia cannot advance.

There is no reference to 60° or any northern boundary or any south-
ern boundary.

The fourth Article allows free entrance to both parties for ten years into all the
gulfs, harbours etc. of each for the purposes of fishing and trading with the natives.

The contention of my learned friends now is that Great Britain only
thought that under the words " North-west coast" in the Article of the
British Treaty they were getting the right to fish up to latitude 60'^.

Now what does Mr. Canning say ? It was present to his mind—because
as I have shown to you but a few moments ago, Eussia had been try-

ing to get those things agreed to by Great Britain. He writes to Count
Lieven who was the Russian Minister I believe in England.

I cannot refrain from sending to your Excellency the inclosed extract from an
American newspaper, by which you will see that I did not exaggerate what I stated
to you, as the American construction of the convention signed at St. Petersburgh.

It is to this construction that I referred, when I claimed for England (as justly
quoted by Count Nesselrode) whatever was granted to other nations. No limita-

tions here of 59°.

There never had been any attempt to get Great Britain to limit the
right of navigation or fishing except to the two leagues which is men-
tioned before. Bat with regard to this jDoint of the north-west coast
there had been the distinct attempt to get her to limit her 10 years
clause to the very strij) which Mr. Carter now suggests she agreed to

limit it to.

Mr. Justice Harlan.—What you read is a newspaper account of the
Treaty. What you want I think is the letter of Mr. Addington on
page 29.

Sir EiCHARD Webster.—For my particular purpose I do not want
anything more than that summary. It is a true summary. It makes
no difference for my purpose.

Mr. Justice Harlan.—I thought you were reading it to show the
British knew of the Treaty.

Sir Richard Webster.—Well so I think they had as a matter of

fact.

Mr. Justice Harlan.—No they did not get it till the letter of Mr.
Addington which shows he transmitted it I think to Mr. Canning.

Sir EiCHARD Webster.—You are right. I was perhaps endeavour-
ing to take it a little more shortly than I need; but my argument is as

strong whether it is a communication through a newspaper or any other

channel. My point is that Great Britain knew the terms of the Treaty,

and the moment the terms of the Treaty between the United States and
Eussia were called to Mr. Canning's attention, Mr. Canning said, "No
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limitation here of 59°," and demanded for Great Britain that which
Russia had given to tlie United States; and yet, Sir, in the face of this

you are solemnly asked to day by written and oral argument to say
that Great Britain acquiesced in the claim by Russia that the Pacific

Ocean was to be excluded, and the north-west coast was to be confined
between latitude 60° and latitude 54°.

Sir I cannot allow myself to occupy your time by reading that which
only brings this out over again, but there is one sentence at the bottom
of page 73

:

For reasons of the eame nature

—

(This is in Mr. George Canning's letter to Mr. Stratford Canning).

vre cannot consent tLat the liberty of navigation through Behring Straits should be
stated in the treaty as a boon from Russia.

And the last sentence is

—

No specification of this sort is found in the Convention with the United States of
America, and yet it cannot be doubted that the Americans consider themselves as

secured in the right of navigating Behring Straits and the Sea beyond them.

Is that consistant with Behring Sea being excluded from the opera-

tions of the Treaty of 1824?
Lastly, the actual language of the Treaty was sent to Mr. Canning

in Mr. Addington's letter of the 29th of January, which is to be found
on page 75, wherein it is said to be

—

For defining the extent of tlie rights of either nation to the navigation of the
Northern Pacific, and their traffic and intercourse with the north-western coast of
America.

But, perhaps, I ought to have read one other paragraph first, on
page 74.

Perhaps the simplest course after all will be to substitute, for all that part of the
"projet" and " counter-])r(),jet" which relates to maritime rights and to navigation,
the first two Articles of the Convention already concluded by the Court of St. Peters-

burgh with the United States of America, in the order in which they stand in that
Convention.

Then:

The uniformity of stipulations in pari materia gives clearness and force to both
arrangements, and will establish that footing of equality between the several Con-
tracting Parties which it is most desirable should exist between three Powers whose
interests come so nearly in contact with each other in a part of the globe in which
no other Power is concerned.

.

And then, on page 81, is the letter of Mr. Stratford Canning to Mr.
George Canning from St. Petersburgh; and here. Sir, is tbe answer to

the suggestion that we inherited this construction in 1824, which never
saw the light until Mr. Blaine, or some of his advisers, evolved it in

the year 1890.

Referring to the American Treaty I am assured, as well by Count Nesselrode as by
Mr. Middleton, that the ratification of that instrument was not accompanied with
any exjilanatious calculated to modify or at't'ect in any way the force and meaning
of its Articles. But I understand that, at the close of the negotiation of that Treaty,
a Protocol, intended by the Russians to fix more specifically the limitations of the
right of trading

(that was perfectly true, because it referred to the 10 years^ clause)

with their possessions, and understood by the American enroy as having no such
effect, was drawn up and signed by both parties. No reference whatever was made
to this paper by the Russian Plenipotentiaries in the course of my negotiation with
them; and you are aware, Sir, that the Articles of the Convention which I concluded
depend for their force entirely on the general acceptation of the terms in which they
»re expressed.

B S, PT XIII 29
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Will you kindly turn now to the British Treaty on page 53 of the

British Case, and I will endeavor to take it as shortly as possible. It

will not be waste of time to run through it without reading the articles

at length. The scheme of that Treaty is of some little importance iu

order to complete my argument upon the point. Article I corresponds
with, and I say is the same as, Article II in the United States Treaty.

Articles III and IV find no place in the United States Treaty. They
relate to the lisiere. It is not necessary that I should do more than
explain in one sentence what it was, that my story may be complete.

It was necessary to determine a land boundary between British America
and Alaska, and accordingly Articles III and IV relate solely to what
that land boundary should be. Article V corresponds with Article III

of the United States Treaty. It is an agreement between Great Britain

and Eussia as the previous agreement existed between the United
States and Kussia, that no establishment should be formed by Great
Britain north of the line of delimitation. Then Article VI refers to the
rivers crossing the lisiere. It was necessary because it finds no place
in the United States Treaty, because there was no lisiere.

It is understood that the subjects of His Britaunic Majesty, from whatever quarter
they may arrive, whether from the ocean or from the continent shall for ever enjoy
the right of navigating freely, and without any hindrance whatever, all the rivers
and streams which, in their course towards the Pacific Ocean, may cross the line of
demarcation upon the line of coast described in Article III of the present Convention.

Perhaps, it would not be inconvenient if I read to you the French
version of that Treaty, which you will find—and you can put them side
by side—at the end of the B. C. Appendix, Volume 2, Part III to which
I have just been referring.

The President.—It would be better to look at the French original,

as this was a translation. What you have just read is the English
translation.

Sir KiCHARD Webster.—You are right, Sir. In both cases the
originals of this Treaty were in French. Wliat General Foster said
later on about the 1867 Treaty did not apply to the one of 1824.

If you would look if you please, Sir, at Article VI, on page 3, of part

2, you will find this.

Mr. Justice Harlan.—It is in the Appendix to the American Case,
volume I, pages 39 and 40.

Sir KiCHARD Webster.—Quite true. It is this

:

II est entendu que les sujets de Sa Majeste Britannique, de quelque c6t^ qu'ils
arrivent, soit de I'Oc^an soit de I'iuti^rieur du continent, jouiront a perpdtnite du
droit de naviguer librement et sans entrave quelcouque, sur tons les fleuves et rivi-
eres qui, dans leurs cours vers la mer Pacifique, traverseront la ligne de df^marcation
Bur la lisiere de la cote indiquee dans I'Article III de la presente Convention.

Therefore, when you look at the original, there is not any doubt about
it at all, because they refer, most properly, to the "lisiere de la cote";
and if you will turn back to Article III you will find there the lisiere

described.
Mr. Justice Harlan.—What are the English words in Ai-ticle VI

corresponding to lisiere?

Sir EiCHARD Webster.—I will read it:

May cross the line of demarcation upon the line of coast.

The expression " line of coast " is not the proper translation—it ought
to be " strip of coast ". " Strip " is the correct translation of " lisiere ",

if I may be permitted to say so Mr. President, and no doubt if I am
Avrong you will correct me. "Lisi5re" is " selvage "—" strip "—like
tht'edge of cloth—"border".
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Lord Hannen.—You might suggest yet another word—" margin ".

Sir Richard Webster.—I will read now Article VII, which corre-

sponds with the American Article IV.

It is also understood that, for the space of ten years from the signature of the pres-

ent Convention, the vessels of the two Powers, or those belonging- to their respective

subjects, shall mutually be at liberty to frequent, without any hindrance whatever,
all the inland seas, the gulfs, havens, and creeks on the coast mentioned in Article

III, for the purposes of tishiug and of trading with the natives.

Not the lisiere; and if you look at the French, which is perfectly

plain description, the words are:

Les golfes, havres et criquea sur la c6te mentionn^e dans I'Article III

Without any reference to "lisiere" at all. The only feeling I have
in dealing with this matter, is that it is a little cruel to my friends to be
exposing the impossibility of maintaining the argument by which Mr.
Carter has said, in his opinion, Mr. Blaine, to his entire satisfaction was
completely successful in showing that Behring Sea was excluded from
the Pacific Ocean, and that Northwest coast had this meaning by those

treaties.

Mr. Justice Harlan.—Would you turn to Article III and tell me
what is the " coast " mentioned there.

Sir EiCHARD Webster.—Yes. The coast mentioned in Article III,

is

—

The line of demarcation between the possessions of the High Contracting Parties
ujjou the coast of the continent and the islands of America to the north-west.

That is from about 54° 40' right up to the point where 141° West
longitude strikes the Arctic Ocean, and I submit there is no question
about it.

The line of demarcation runs behind the lisiere until it gets to Mount'
St. Elias, and then it goes straight up.

Mr. Justice Harlan.—What do you say is the point of the shore
referred to as the "coast" in Article VII

?

Sir Richard Webster.—The "coast" is the whole of the coast up
to Behring Straits.

Mr. Justice Harlan.—Up to Behring Straits?

Sir Richard Webster.—The line of demarcation is a complete line.

It divides the British possessions from the Russian possessions j it has
nothing to do with the lisiere.

Now I will read the translation, and perhaps, Mr. President, you wDl
kindly follow it in French. I am reading from page 54 of the British

Case. It is not my translation but I believe it is correct. It is this:

The line of demarcation between the possessions of the High Contracting Parties
upon the coast of the continent and the islands of America to the north-west, shall

be drawn in the manner following:
Commencing from the southernmost part of the island called Prince of Wales'

Island, which point lies in the parallel of 54° 40' north latitude, and between the
131st and the 133rd degree of west longitude (meridian of Greenwich), the said line

shall ascend to the north along the channel called Portland Channel, as far as the
point of the continent where it strilces the 56tli degree of north latitude; from this

last-mentioned point, the line of demarcation shall follow the summit of the moun-
tains situated parallel to the coast, as far as the point of intersection of the 141st

degree of west longitude "of the same meridian"; and, finally, from the said point
of intersection, the said meridian-line of the 141sfc degree, in its prolongation as far

as the Frozen Ocean, shall form the limit between the Russian and British posses-

sions on the continent of America to the north-west.

I submit (remembering that the line of demarcation was to be com-
plete with reference to the coast referred to as the north-west coast of
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the continent, and the Islands of America to the north west), that
nobody who can take an impartial view of this matter can come to any
other conclusion than that the coast referred to in Article VII is the
whole coast; and Avhen we remember that in the United States the
expression lisiere does not occur at all, aud that Article III of the
United States treaty speaks of the north-west coast of America north
of 54° 40', and that I am justified in sajdng that Mr. George Canning
believed that he was getting the same for Great Britain as the United
States had got from Russia—there is not any answer, at any rate,

apparent (unless I have made some grave blunder) to the contention
that the right of Great Britain to visit, during ten years, inland creeks,

and harbours, and to visit for the purpose of navigation and fishing the
seas which washed the American coasts extended right away from 54^ 40'

up to the point to which I have called attention.

Now it is not necessary for me, unless my friends tell me so, to refer

to the other Articles of the Treaty. They relate to the sale of spirits,

and to Sitka, and I^Tew Arclaangel, and to other matters, which are
specially referred to, but have no bearing on the discussion which is

now before you.
There are two matters in this connection which have not received

notice, and to which I ought to direct the attention of the Tribunal,
not in any way as qualifying or even as strengthening v\"hat in my sub-
mission to this Court is so absolutely plain, but I refer to it in order
that it may not be thought that I have overlooked my friend, Mr. Car-
ter's, point. Mr. Carter said, for the purposes of this Treaty, they
were not concerned with what the previous correspondence had been.
They said "the Ocean commonly called the Pacific Ocean"—I think I

have quoted the language quite correctly—and accordingly they meant
by that "south of the Aleutian Islands". It would have been a little

satisfactory, at any rate to us who have to answer my friend, if he had
gone on and told us where he got the common reputation of Pacific

Ocean to be that south of the Aleutian Islands; but, at any rate, I will

put the material before the Court. I must not read it, because it would
be simply a waste of time, in one sense—not a waste of time as far as

the information is concerned, but it would be tresijassing on the
indulgence of the Court to read it. There are several collections of

what I may call information of considerable use, if this matter came to

be discussed. I call attention first to the 1st volume of the Appendix
to the Counter Case, because it happens to be most complete, and
will ask you to look at page 88. Now there you will find, Mr. President,

that which we believe to be the most complete record (and they have
been selected without any regard to taking anything that is for or

against us) of the maps and geographies which have ever been collected

in connexion with this matter. The list sent by Mr. Blaine to Lord
Salisbury was found, when it came to be examined very deficient indeed.

This is very much larger, and it includes a great many more; and Mr.
Blaine's list did not call attention to the way in which the names were
used.
Would the Tribunal kindly look at page 88 of App. I to British

Counter Case. In the margin there you will find the date put of every
reference made. I will read down tlie dates first. 1795; 1802; 1803;

1804; 1808; 1815; 1819; 1822; 1823; 1820; showing that they are pretty

contemporaneous. Now, Mr. President, let me read you a specimen of

two or three of them

:

"Kamscbatka Sea is a largo hranch of the Oviental or North Pacific Ocean."
"Behrinu's Straits, which is the passage from the Nortli Pacitic Oceau to the

Anaic Sea."
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"Beering's Island. An island in the Pacific Ocean."
"KamscSatka. Bounded east and south by Paciho."

That is a most imi)ortant matter

:

Bounded east and south by Pacific.

Then it says

:

Kamschatka. Bounded on the North by the country of tho Koriacs, on the east

and south by the North Pacific Ocean and on the west by the Sea of Okotsk.
Behring's Island. In the North Pacific Ocean.
Behring's Island. An island in the North Pacific Ocean.
Kamschatka. River, which runs into the North Pacific Ocean.

The Kamschatka River rans into Behring Sea JSTorth of the Com-
mander Islands. Then there is the date of 1819. I have not read the

dates against each. I might have done it perhaps in that way. Then
it goes on:

"Pacific Ocean considered as the boundary of the Russian Empire, washes the
shores of the Government of Irkutsk, from Tschukotsky Noss, or Cook's Straits, to

the frontiers of China; or, in other words, from the mouth of the River Aimakan
that is, from 65° to 45° North latitude. It is divided into two great parts. That
lying eastwards from Kamschatka, between Siberia and America, is eminently
styled the Eastern, or Pacific Ocean; that on the west side, from Kamschatka,
between Siberia, the Chinese, Mongolia, and the Kurile Islands, is called the Sea of
Okhotsk. From the different places it touches it assumes different names, e. g.,

from the place where the River Anadyr falls into it, it is called the Sea of Auadyr,
and above Kamschatka the Sea of Kamschatka; and the bay between the districts

of Okhotsk and Kamschatka, is called the Sea of Okhotsk, the upper part of which
is termed Penjinskoye More, that is, the Penjinskiau Sea, as it approaches the mouth
of the River Penjine."

I might occupy a great deal more time than the importance of the
question merits, in going through these documents. If you will turn to

pages 92 to 105 you will find a consecutive record of maps, without
selection, from which it will apj^ear that though at times portions of the

North Pacific were called, and properly called, Beaver Sea, Behring Sea,

Sea of Kamchatka, and some other names, that in the vast majority of

cases the common appellation given to the whole district of the ocean
right up to the Behring Straits is Pacific Ocean.
Mr. Justice Harlan.—Sir Eichard, do you regard the phrases

"North Pacific Ocean" and "Pacific Ocean", as identical all through
that volume ?

Sir Richard Webster.—I think. Sir, that "Korth Pacific Ocean" is

for this purpose identical with "Pacific Ocean": "South Sea" was
another name for it for a particular reason. South Pacific Ocean would
really begin south of the equator. I have not studied the actual point

where South Pacific would end, but I understand that ^'orth Pacific

Ocean merely means the northern part of the Pacific Ocean.
Mr. Justice Harlan.—I have seen a good many maps on which the

waters south of the Aleutian Islands are marked distinctly " North
Pacific Ocean", while the waters north of them were marked sometimes
Sea of Kanitchatka, and sometimes Behring Sea. It is quite true, as you
say, that there are maps both ways.

Sir Richard Webster.—There is a large number of maps on which
Pacific Ocean appears as going over the whole, and Behring Sea appears,

above it, in small type as being the sea which was what I may call the

part of the Pacific Ocean that bad got that name.
You will find a map of the North Pacific Ocean below the Aleutian

Islands hanging behind you, and Behring Sea put in its place. At any
rate, it should not be thought that we have created evidence for our-

selves. It is known all over the world that particular seas and parts of
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the ocean get local names; but for tliis jnirpose we have got to consider
what the parties meant when they wrote it in that treaty. I trust I

have not failed in bringing to the mind of the court tlie demonstration
that they did mean tiie part of tlie Ocean right up to Behiing Straits.

Lord Hannen.—To what extent do you say this list is exhaustive?
Sir EiCHARD Webster.—As far as the maps are concerned, my Lord,

I believe it contains every known map that could be found.
Mr. Justice Harlan.—Oh, no; there are a great many of the maps

not given. Mr. Blaine, in his correspondence with Lord Salisbury,
gives 105 maps.

Sir Richard Webster.—There are 136 in this list, Sir; but not all

of Mr. Blaine's are included because later Editions were inserted.

Mr. Justice Harlan.—More than half of Mr. Blaine's I think, are
not mentioned in your list.

Sir Richard Webster.—I do not think that is correct, Judge.
Mr. Justice Harlan.—I may be wrong.
Sir Richard Webster.—I do not think that is correct; but I really

have not examined it personally.

Lord Hannen.—I wanted to know because I find—if you are right,

you know—that down to the year 1825, according- to your statement,
the Behring Sea is never mentioned. You stated that this is exhaus-
tive. Behring Sea is not mentioned in any of these geographies.

Sir Richard Webster.—It would perhaps be convenient to say a
word or two about the maps themselves.
Lord Hannen.—These are all the geographies?
Sir Richard Webster.—I believe, my Lord, that the list of geog-

raphies has been made as chronologically accurate as it could be. I do
not pretend to say we found every book that exists, because it is not
possible; but at any rate it was endeavored to be done impartially; and
so far as we could, they were taken from the books which could be
found.
Lord Hannen.—Take the third: "Behring Island, an island in the

Pacific Ocean". Then there is added "Behring Island in the Behring
Sea".

Sir Richard Webster.—That is the first name given to it.

Lord Hannen.—That is added?
Sir Richard Webster.—That is our commentary, put in brackets.

It is the first time Behring Island was mentioned, and we desired to

show where it was.
Mr. Justice Harlan.—Behring Island is to the left of the Copper

Island.
Sir Richard Webster.—Mr. President, I had not intended to trouble

you with the maps; but I should like to pick out a few as I pass, in

order to shew yon the importance of them. Of course in these early

days people naturally borrowed from one another. There was not so

much known about the maps, and you would not expect it. If you will

kindly look, Sir, at the earliest on page 92.

A general chart, exhibiting the discoveries made hy Captain James Cook, etc.

This is the original of the chart in the 8™ edition. Behring Sea appears without
names, though Olutarskoi sea, Beaver Sea, Gulf of Anidir, Shoal Water, Bristol Bay,
appear as local names of equal rank. The three first close in to the Asiatic coast.

Behring Strait, North Pacitic Ocean.

Then at number 4.

Chart of the N. W. Coast of America and the N. E. Coast of Asia. Explored in

the years 1778 and 1779. Prepared by Lieut. Roberts under the immediate inspec-

tion of Captain Cook. Published by W. Faden, Charing Cross, July 24, 1784.

Behring Sea named Sea of Kamchatka.
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Bearer Sra close in to shore of Kamchatka.
Sea of Okoisk, equivalent in rank to iSea of Kamchatka.
Gulf of Anadyr, Bristol Bay.
Northern Part of Pacific or Great South Sea.

The Aleutian Islands are very imperfectly shown.

It is most important, when you refer to those maps, to see whether
they wrote the names large or small, in order to see the importance they
attach to them.
Then you will find page 94, 1794, No. 15, an important map
Prepared by Lieut. Henry Roberts under the immediate inspection of Captain

Cook, London. Published by William Fadden, Geographer to the King.

Mr. Justice Harlan.— Before you get to that, there is a similar ref-

erence, on page 93.

Sir Richard Webster.—Will you kindly give me the date?
Mr. Justice Harlan.—It is number 4, on page 93 the year being 1784.

There Behring Sea is named Sea of Kamchatka, and then there are other
seas there. Then there is the Northern part of the Pacific or Great
South Sea. Have you got that chart itself, so we can see how they are
divided ?

Sir Richard Webster.—I do not know whether we have but I may
be able to obtain it for you.
Mr. Justice Harlan.—I desired to ask in that connection how many

more of those maps, by name and in words, speak of the Pacific as the
South Sea. or Great South Sea.

Sir Richard Webster.—I have not worked it out. I know the
name Great South Sea disappeared very soon ; but about what date I

could not tell you. I will try and have it worked out, Judge, if I can.
Mr. Justice Harlan.—I do not know that it is important. We can

do that.

Sir Richard Webster.—Tes. If you will look at 1794, which is a
very important map, you will see that it is one which undoubtedly made
what I may call a record at the time. It is number 15. The advertise
ment was:

The interesting discoveries made by British and American ships since the first pub-
lication of the Chart in 1784, together with the hydrographical materials lately pro-
cured from St. Petersburgh and other places, have enabled Mr. de Ja Rochette to lay
down the numerous improvements which appear in the i)re8ent edition.

Mr. Justice Harlan.—That is the second edition of the map to

which I have just called attention.

Sir Richard W^ebster.—You are quite right:

The main body of Behring Sea, which in the first edition was styled Sea of Kam-
chatka, here appears without any distinctive name.
Sea of Kamchatka is written on the waters immediately adjacent to the peninsula.
Sea of Anadyr replaces the Gulf of Anadyr of the Ist edition.

Sea of Okotsk appears as a name of equal right with Sea of Kamchatka and Sea of
Anadyr.

Beave)' Sea is written in smaller characters along the Kamchatkan coast to the
north of Petropaulovski.

Behring Strait, Bristol Bay.
North Part of the Pacific Ocean or Great South Sea.

At that time it appears that the name Great South Sea still con-

tinued to be used.
Then I have marked a good many; but I think I might perhaps indi-

cate the numbers without reading them, of those that are clearly impor-
tant. There are numbers 17 and 18, two of the French maps in which
Behring Sea is not named, but the whole of the North Pacific is called

Grand Ocean Septentrional, and Grand Ocean. Then there are 24 and 25.
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Mr. Justice Harlan.—It was named the Sea of Kamchatka in 1817.

Sir Richard Webster.—No, Sir; not in number 17.

Mr. Justice Harlan.—On page 99. I thought you meant the year
1817.

Sir EiCHARD Webster.—No ; I was giving the number of the map.
No. 17 on page 95, in the j^ear 1798. They are numbered consecutively;

and number 18 is in the same year. Then I should call attention to l!4,

1>5, 2G, and 32.

Mr. Juvstice Harlan.—I see that in number 24 Behring Sea is known
as Beaver Sea and the North Pacific is named Southern Ocean or Still

Sea.

Sir Richard Webster.—I do not know whether you have noticed
it; but Beaver Sea which is written across in some maps is in the more
correct maps written as a small local name close to the coast of Kam-
chatka. It is mentioned in more than one place in these maps, and
written in smaller characters along the Kamchatkan Coast to the north
of Petropaulovski.
Then there is number 40, which is an important map, on page 96

:

Arrowsmi til's Chart of the Pacific Ocean. This is a large and important Map in

nine sheets, specially devoted to the Pacific Ocean. Originally published in 1798.

This edition with corrections to 1810. The northern edge of the Map runs about
latitude 62 degrees north, and it includes the greater part of Behring Sea but shows
it as a large blank unnamed space. Bristol Bay alone is rather prominently named.
By contrast, the -Sea of Okhotsk: Sea of Japan, and other enclosed seas are named.

If you will kindly look, Mr. President, at the map of the Pacific, it

takes you up to 62 degrees. It would be a little south of the Yukon
River, and therefore includes a great deal more than nine-tenths of

Behring Sea as now understood. That is to say, it is some 500 miles

north of the Pribilofs, and would practically be, for all substantial pur-

poses, the whole of Behring Sea, except the part immediately running
into the neck of Behring Straits; and that was a chart of the Pacific

Ocean as early as the year 1810.

Mr. Justice Harlan.—The map published by that same man accord-

ing to Mr. Blaine's list, in 1811, in Loudon, gives the Sea of Kamchatka.
Sir Richard Webster.—I think, Sir, that is number 46 in our list.

Mr. Justice Harlan.—Yes; that is the same one.

Sir Richard Webster.—(Quoting) :

Hydrographical Chart of the world. A. Arrowsmith, 1811.
Behring Sea named Sea of Kamchatka.
Behring's Straits. North Pacific Ocean.

We would have to look at that map to see how the words " Sea of
Kamchatka" were used; but I do not think it in any way strengthens
the contention of my learned friends to suggest that what I may call

varying names are sufficient to differentiate this from a part of the
Pacific Ocean.
Lord Hannen.—What is that intended to indicate. Sir Richard,

^''Bering's Strait, North Pacific Ocean''"'? Thf^y are written in italics.

Does it merely mean that Behring Strait is put in, or does it indicate
at all how far out the North Pacific Ocean extends?

Sir Richard Webster.—I do not think it indicates anything more
than that Behring Strait is put in. The names that appear are Sea of
Kamchatka and Behring Strait.

Mr. Justice Harlan.—It does not show their relation to each other.

Right along in those years the Sea of Kamchatka seemed to be all one
name with Behring Sea.



ORAL ARGUMENT OF SIR RICHARD WEBSTER, Q. C. M. P. 457

Lord Hansen.—Have you got any one of the maps which would
illustrate what is meant by this collocation of Behring Straits and
North Pacific Ocean?

Sir EiCHARD Webster.^I will find out, my Lord. I cannot answer
it offhand, because the work of examining them is so heavy that I

cannot say for certain whether any of those are actually accessible.

Then, Mr. President, a great deal of information is given on page 105
as to the meaning of the words "Northwest Coast"; and again tbere

is not any evidence to be found of Northwest Coast being used in this

limited sense in any of the existing books. It simply is a question of

instance after instance of either Northwest Coast being specially defined

for the purposes of the book, indicating a particular part, or Northwest
Coast being used as including the whole. Nowhere is there any evi-

dence of Northwest Coast being recognized as being the piece between
latitude 60° and latitude 54° 40'. I will now give you a reference to

the pages. You will find that fully examined on pages 105 to 108 of

that Appendix; but I can put that a little more briefly before the Tri-

bunal, if they will kindly refer to page 60 of the British Case. This
is a book published in 1840 by Mr. Greenhow, whom you will find is

admitted by the United States people, at that time, at any rate, to be
a great authority. At page 66 is set out the extract from his work of

the year 1840

:

The Northwest Coast—
And these italics are Greenhow's own.

is the expression usually employed in the United States at the present time to dis-

tinguish the vast portion of tbe American continent which extends north of the 40th
parallel of latitude from the Pacific to the great dividing ridge of the Rocky Moun-
tains together with the contiguous islands in that ocean. The southern part of this

territory, which is drained almost entirely by the River Columbia, is commonly
called Oregon.—

I believe the Columbia Eiver comes in—I see it marked there a little

way down the red color, Mr. President.

—

From the supposition (no doubt erroneous) that such was the name applied to its

principal stream by the aborigines. To the more northern parts of the continent
many appellations which will hereafter be mentioned, have been assigned by navi-
gators and fur traders of various nations. Tbe territory bordering upon the Pacific
southward, from the 40th parallel to the extremity of tbe Peninsula which stretches
in that direction as far as the Tropic of Cancer, is called California, a name of
uncertain derivation, formerly applied by tbe Spaniards to tbe whole western sec-

tion of North America, as tliat of Florida was employed by them to designate the
regions bordering upon the Atlantic. The Northwest Coast and the West coast of
California, together form the iceM coast of North America; as it has been found
impossible to separate the history of these two portions, so it will be necessary to
include them both in this geographical view.

Mr. Greenhow here gives the following note:

In the following pages the term "coast" will be used sometimes as signifying only
the seashore, and sometimes as embracing the whole territory, extending therefrom
to the sources of the river; care has been, however, taken to prevent misapprehen-
sions, where the context does not sufficiently indicate tbe true sense. In order to
avoid repetitious, the vortlmest-coast will be uuderstood to be the north-west coast of
North America; all latitudes will be taken as north latitudes, and all longitudes as
west from Greenwich, unless otherwise expressed.

The Memoir continues as follows:

The northern extremity of the west coast of America is Cape Prince of Wales, in
latitude of 65 degrees 52 minutes, which is also the westernmost spot in the wliole
continent; it is situated on tbe eastern side of Bebring's Strait, a channel 51 miles
in width, connecting the Pacific with the Arctic (or Jcy or North Frozen) Ocean, on
the western side of which strait, opposite Cape Prince of Wales, is East Cape, the
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eastern extremity of Asia. Beyond Behring Strait the shores of the two continents
recede from each other. The north coast of America lias been traced from Cape
Prince of Wales north eastward to Cajje Barrow.

The relations of Beliring Sea to the Pacific Ocean are defined as fol-

lows in the ''Memoir":

The part of the Pacific north of the Aleutain Islands which bathes those shores
is commonly distinguished as the Sea of Kamchatka, and sometimes as Behring Sea,

in honour of the Russian navigator of that name who first explored it.

Then he refers to Cape Prince of Wales as follows:

Cape Prince of Wales, the westernmost point of America, is the eastern pillar of
Behring Strait, a passage only 50 miles in width, separating that continent from Asia,
and forming the only direct communication between the Pacific and Arctic Oceans.
The part of the Pacific called the Sea of Eamchatha, or Behring Sea, north of the

Aleutian chain, likewise contains several islands.

In the year 1845 the Government of the United States sent Mr.
Greenhow's book "The History of Oregon and California and the other
territories of the Northwest Coast of America" to the Government of
Great Britain as being in some sense an official document, evidently
desiring it to be regarded as containing very accurate information.
We happen to have that original book here, the one which was sent at

that time; and it is at the service of any one of my friends or any one
of the Tribunal. It would simply be a matter of reading page alter

page and extract after extract in which you will find both the "'Pacific

Ocean" and the "Northwest Coast" are used by Mr. Greenhow in his

works as referring to the part of America extending right away from
about latitude 51°—perhaps a little lower than that; 50° would be
perhaps more correct—right away up into the Arctic Ocean.

It does seem to me a little difficult for those who desire so to contend
that this indicates or supports the views that the Pacific Ocean was
commonly known as including Behring Sea.
You will remember, Sir, that Lord Salisbury in his dispatch of the

21st February 1891 points out that it has been the constant practice all

over the world to call seas, bays and other parts of the ocean by local

names, and yet they may all be covered by the generic name which
covers the whole of it. There is a clear and important passage con-
tained on page 89 of part 2 of volume 3; but I will not trespass upon
your time by reading it at length. But Sir, it does appear to me a
little strange that the United States should raise this contention.
The Tribunal here adjourned for a short time.

Sir EiCHARD Webster.—Mr. President, a question was put to me
by Mr. Justice Harlan upon the maps, to which, perhaps, I ought to

refer only for one moment, just to show the impossibility of relying
upon matters of this kind without full examination. In page 205 of the
first volume of the United States Appendix will be found an extract
fi-om Mr. Blaine's letter with reference to the maps, and I refer to one
of them

:

English statesmen of the period when the treaties were negotiated had no com-
plete linowledge of all the geographical points involved. They linew that on the
map published in 1784 to illustrate the voyages of the most eminent English navi-
gator of the eighteenth century the Sea of Kamchatka appeared in absolute contra-
distinction to the Great South Sea or the Pacific Ocean. And the map, as shown by
the words on its margin was prepared by Lieut. Henry Roberts under the immediate
inspection of Captain Cook.

If you will refer to the list of maps to which I was calling attention
before, namely, page 94 of the first volume of the Appendix to the
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Connter Case you will see that map referred to. It is page 93, num-
ber 4:

Chart of the North West coast ofAmerica and the North East Coast of Asia explored
in the years 1778 aud 1779. Prepared by lieutenaut Roberts under the immediate
inspection of Captain Cook, published by W. Faden, Charing Cross, July 24th, 1784.

That is the map, Mr. Blaine refers to. Now, if you will be good
enough to turn over to page 94 you will find Mr. Blaine has overlooked
the fact that 10 years later the ^ud edition of that map was published
also prepared by Mr. Eoberts [No. 15] and also published by Faden in

which distinctive use of the name has disappeared altogether. May I

ask you to look at page 93, No. 4 where you find the words "Behring
Sea named Sea of Kamchatka" and if you look 10 years later the next
edition of that map 1794 to which no reference is made by Mr. Blaine.

The main body of Behring Sea, which in the first edition was styled Sea of Kam-
chatka, here appears without any distinctive name, Sea of Kamchatka is written on
the waters immediately adjacent to the peninsula.

So that you will observe that the whole point of Mr. Blaine's argu-
ment disappears if you look at the second edition of that map published
in 1794. He is referring to the edition of 1784.

This was called to my attention during the adjournment, and I men-
tion this for the purpose of enforcing the fact. Unless you have the
maps before you and see how the words are used, no inference can be
drawn from them; whereas, in the statement in the "Gazetteer", you
have the specific statement made on the authority of the Geographer,
whoever it is, telling you exactly what is meant, though, of course, it

depends on your knowledge of the man as to the amount of authority

to be attached to the statement.
Now, when the Tribunal adjourned, I was about to call attention to

other uses of the Northwest Coast which are consistent only with our
view and inconsistent with that of the United States; and I desire, if

I possibly can, to put it as shortly as possible, and I will a little vary
the order of my observations.

1 will ask the Tribunal to take before them pages 40 and 41 of the
1st Volume of the Appendix to the British Case, which will enable me
to give them several references without turning from one volume to

another.
I am now upon the period subsequent to the Treaties of 1824 and

1825. I am reading from the historical review of the formation of the
Eussian American Company by Tikhmeuieff, published in St. Peters-

burgh in 1863. You will observe that the year 1842 is referred to; and
you will observe there that reference is made to reports by Governor
Etolin of the continuous appearance of American whalers in the neigh-

bourhood of the Harbours and Coasts of the Colony; and you will find

that a statement is made that in the year 1841 there had been whalers
to the number of 50, and that large quantities of whales had been
secured; and you will find that the Foreign Ofiice, in reply to ener-

getic representations made by the company, had replied

:

The claim to a mare clausum, if we wished to advance such a claim in respect to

the northern part of the Pacific Ocean, could not be theoretically justified. Under
Article I of the Convention of 1824 between Russia and the United States, which is

still in force American citizens have a right to fish in all parts of the Pacific Ocean.
But under Article IV of the same Convention, the ten years' period mentioned in

that Article having expired, we have power to forbid American vessels to visit

inland seas, gulfs, harbours, and bays for the purposes of fishing and trading with
the natives. That is the limit of our rights, and we have no power to prevent Amer-
ican ships from taking whales in the open sea.

Then

:
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From 1843 to 1850 there were constant complaints by the Compauj- of the increas-
ing boldness of the whalers. They were not content with landing on the Aleutian
and Kurile Islands, cutting wood wherever they chose, boiling blubber on the shore,"
then 10 lines lower down "Traffic in furs was openly carried on between the natives
and the American Captains, and when the Colonial authorities made some whalers
leave Novo Arkhangelsk (N P) on that account, they quietly continued the traffic in
the Bay of Sitka, and disregarded all protests. The following case also deserves to
be noticed; in 1847 one of the whalers came to Behring Island, and on the Captain
being told that he must not traffic in seal-skins on a neighbouring small island, he
ordered the overseer of the island to be turned off his ship, and immediately went
on shore with his men, with the evident intention of disregarding the prohibition.

It was only when active steps were taken to resist them that the whalers left, but
before going they cut down a plantation which had been groAvn with great trouble,
the island being without other trees or shrubs. Few of the districts of the colony
escaped the visits of the whalers, which were everywhere accompanied by acts of
violence on their part.

Whenever complaints of such acts reached the Company, they took all the steps
in their power to protect the country under their administration ; but all their efl'orts

led to no satisfactory result. In 1843, almost immediately after the first protest of
the Company, the colonial authorities were alarmed at the large number of whalers
engaged round the shores of Kadiak, as the Company's fur trade was certain to suffer
from their presence.

And there was a request for a cruiser made to prevent the vessels
from interfering and going into the territorial waters of Eussia.
Then lower down, there is this.

In 1847 a representation from Governor Tebenkoff in regard to new aggressions on
the part of the whalers gave rise to further correspondence. Some time before, in
June 1846, the Governor-General of Eastern Siberia had exi)ressed his opinion that,
in order to limit the whaling operations of foreigners, it would be fair to forbid
them to come within 40 Italian miles of our shores, the ports of Petropaulovsk and
Okhotsk to be excluded, and a payment of 100 silver roubles to be demanded at those
ports from every vessel for the right of whaling. He recommended that a ship of
war should be employed as a cruiser to watch foreign vessels. The Foreign Office

expressly stated as follows in reply. We have no right to exclude foreign ships from
that part of the Great Ocean which separates the eastern shore of Siberia from the
north-western shore of America or to make the payment of a sum of money a condi-
tion to allowing them to take whales.

I need not remind you, Mr. President, as my learned friend, the Attor-
ney General, pointed out, that could only be and is only the Behring
Sea, no other part of the Great Ocean corresponds with that.

Then, at the bottom of the page, going on to the year 1853, you will

actually find the instructions to cruisers:

The cruisers were to see that no whalers entered the bays or gulfs, or came within
3 Italian nules of our shores, that is, the shores of Russian America (north of 54°
41'), the Peninsula of Kamchatka, Siberia, the Kadiak Archipelago, the Aleutian
Islands, the Pribilof and Commander Islands, and the others in Behring Sea, the
Kuriles, Sakhalin, the Shantar Islands, and the others in the Sea of Okhotsk to the
north of 46° 30' north. The cruisers were instructed constantly to keep in view that
" our Government not only does not wish to prohibit or put oljstacles in the way of
whaling by foreigners in the northern part of the Pacific Ocean; but allows foreign-
ers to take whales in the Sea of Okhotsk, which, as stated in these instructions, is,

frovi its geographical position, a Russian inland sea".

InTow in the face of that brief summary which I have been fortunately

able to take from one document, referring to 1842, 1813, 1847 and 1853,
it is obvious, and cannot I submit be denied by the Counsel for the
United States, that there were at this time no acts supporting the con-

tention that Russia never withdrew her prohibition with regard to navi-

gation and fishing in Behring Sea, that Great Britain had recognized
that the prohibition extended to Behring Sea. I will read it if you
please, Mr. President, from pages 56 and 57 of the United States Case
which still stands.

But neither in the protests negociations, nor treaties is any reference found to

Behring Sea, and it must be conceded from a study of those instruments and the sub-
sequent events that the question of jurisdictional rights over its waters was left
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where it had stood before the treaties, except that the exercise of these rights by
Russia had now, through these treaties, received the implied recognition of two
great nations; for while, by the Ukase of 1821 Russia had ])ublicly claimed certain
nnusival jurisdiction both over Behring Sea and over a i)ortion of the Pacific Ocean,
yet in the resulting treaties which constituted a complete settlement of all diflerences
growing out of this Ukase, no reference is made to this jurisdiction so far as it

related to Behring Sea although it is expressly and conspicuously renounced as to
the Pacific Ocean.

Will you for a moment consider what that case means? I must
assume that I have demonstrated to this Tribunal that the suggestion
that there was no reference made to Behring Sea in the negotiations or
the treaties is unfounded, but the fact that they have distinctly stated
in their case that in regard to what they are pleased to call the Pacific

Ocean there was an express withdrawal by Eussia of her attempt to
limit the rights of navigation and fishing, points and certainly accentu-
ates the observations I have ventured to make as to what was going on,

after 1824 and 1825, in this part of the sea referred to by them as being
part of the Great Ocean which separates the Eastern Coast of Siberia
from the north western i)art of America, Irom which they had no right
to exclude navigation or fishing vessels of the United States and Great
Britain.

If the Tribunal will be good enough to look at page 51 of the British
Counter Case you will find certain contemporaneous uses of the word
north-west, in the face of which I submit, it is impossible for my learned
friends effectively to maintain their contention.

Let me remind the Tribunal of what their contention is.

That although the coast of which we are speaking is in fact the
Northwest Coast, yet the term ^Xorthwest Coast had such a technical
meaning that it is to be confined to the space between latitude 60° and
latitude 54° 40', or south of it—nothing north of latitude (50°.

At page 51 the Tribunal will see that by Treaty of 20th December
1841 (the reference to Hertslet is given and we have Hertslet here)

—

Great Britain, Austria, France, Prussia and Russia entered into a Treaty
for the suppression of the Slave trade and in no case was the mutual
right of search to be exercised upon the ships of war of the High Con-
tracting Parties. It is sufficient for my purpose that one of the con-
tracting parties was Eussia. By section 8 of the annex to that treaty
this exemption was extended to vessels of the Eussian American Com-
pany, such vessels to have a patent and j)rove their place of origin and
of destination.

Perhaps it would not be out of place if I reminded you here of a most
extraordinary contention that appears in the argument of the United
States for the first time—that the Eussian American Company had no
monopoly after 1824 and 1825 of the eastern shore of Amei'ica. It is one
of the instances in which the United States have thought it necessary
to suggest that an important official document is wrongly worded, and
have without justification, as we shall submit, altered the wording to

support their meaning. But at present, to make my point clear, I call

attention to the fact that the Eussian American Company had at this

time, as I shall show you, the monopoly from Behring Straits on one side

down to latitude 54° 40' on the other, and from Behring Straits on one
side down to the Island of Urnp on the Asiatic Coast—their vessels

were to be exempted from search and each vessel was to have a patent;

a form of this patent is set out at page 51 of the British Counter-Case:

Upon this ground the Administration of the Russian American Company, being
about to dispatch their ship blank named blank built in the year blank of blank ton-

nage and commanded by blank to the north-western coast of America to the colonies
settled there, with the right to enter all jiorts and harbours, which necessity may



462 ORAL ARGUMENT OF SIR RICHARD WEBSTER, Q. C. M. P.

require, cousiders it couformable to the above cited Article of tLe Instruction that
besides the patint autliorizing the hoisting of the Russian flajj' by merchant ships in
general, the said vessel of the Company should be provided with this special patent
to secure her against the visit of the cruizers of the contracting parties.

Mr. President, is it reasonable to suggest tliat in tlie patent given to
these vessels, Northwest Coast there meant between 60° and 54° 40"?

Is it not i^erfeetly obvious that they were referring there to the whole
length of the Northwest Coast of America from 54° 40', as far as the
Eussian dominions extended, and I call your attention, and you will see
the reference upon the same i)age, to this, that in the year 1843, that
Treaty having been made in the year 1841, the Treaty of 1825 was
renewed in these words

:

It is understood that in regard to commerce and navigation in the Russian posses-
sions on the Northwest Coast of America, the convention concluded at St. Peters-
burgh on the 16th February, 1825, continues in force.

Would anybody suggest that only means the portion of the Northwest
Coast to which my learned friend, Mr. Carter, asks you to attribute the
limited meaning to which I have referred.

Senator Morgan.—My suggestion, Sir Richard, was in reference to
the question whether it included the hunting of animals that were fur-

bearing.
Sir Richard Webster.—I quite follow you, Sir. As I have said

more than once, I never relied upon these Treaties as a grant at all. I
have always relied upon them as an undertaking by Russia not to inter-

fere, but it does not touch the point you referred to when you suggested
what must be found in the Treaties. Then the Treaty of the 12th of
January 1859, between Great Britain and Russia, Article XIX, says.

In regard to commerce and navigation in the Russian possessions on the North
West Coast of America, the Convention concluded at St. Petersburgh on the 16th
(28th) February, 1825, shall continue in force.

Mr. President, you are infinitely better acquainted with diplomatic
matters, even after the study that I have had with regard to this case,
than I could ever hope to be; but it does seem a strong thing to suggest
that North West Coast, in these renewed Treaties, did not refer to the
whole North West Coast from 54° 40', the power of settlement becom-
ing more and more probable, yet according to my learned friends' con-
tention the North West Coast is used in a different sense in these
Treaties, and the phrase "North West Coast", as invented by Mr. Blaine
finds no place in the history of these matters.

If one could use the expression with reference to this matter as mak-
ing a thing plainer which in my submission is perfectly plain. I would
ask you to turn to pages 63 and 64 of the Counter Case where there
appears again that which we submit, is utterly inconsistent with the
narrow use of "north-west coast" contended for. In 1799 the Russian
American Company got on the American side from Behring Straits to
latitude 55°; it is sufficient for my purpose to deal with the American
side; the Asiatic side did not vary. In 1799 the Russian Company got
in terms the monopoly from Behring Straits down to latitude 55°. In
1821, just seven days after the Ukase, they got from Behring Straits
down to latitude 51; that is to say Russia attempted to push the south-
ern boundary lower than 55°. In 1829, after the Treaty—and now I will
ask you to refer to page 61—you will find the reference to the 1821
charter at the bottom of that page:

The privilege of hunting and fishing to the exclusion of all other Eussian or foreign
subjects throughout the territories long since in the possession of Russia on the coasts
of North-west America, beginning at the northern point of the island of Vancouver,
in latitude 51*^ north, and extending to Behring Strait and beyond. . .
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I notice in passing:, so that I need not call ^ittention to it again, that
this is the only charter in which the words "foreign subjects" appear.
It was in consequence of the attempt by Russia to extend her rights
under the Ukase of 1821. If you will now turn over to page 62, you will

find how the areaof the monopoly of the Russian Company was described
in the year 1829 after the Treaty. 51° was no longer possible, because
they had agreed with the United States that the southern limit of their
operations should be 54° 40'.

The limits of iiavijj^ation and industry of the Company are determined by the
Treaties concluded ^Yith the United States of America, April 5 (17), 1824, and with
England, February 16 (28), 1825.

(3) In all the places allotted to Russia by these treaties there shall be reserved to
the Company the right toprotit by all the fur and fish industries to the exclusion of all
other liussian subjects.

Could anybody produce the slightest authoiity for the suggestion
that the Company lost their monopoly on the east side of Behring Sea?
There is not a vestige of evidence, and I speak challenging correction
by my learned friend Mr. Phelps, and asking him to refer to any docu-
ment showing that it was not intended to convey the monopoly to the
Russian Company from Behring Straits to 54° 40'. In 1799, it was
down to 55°; and, in 1821, it was down to 51° in terms; and, in 1829,
it is the whole area assigned to Russia. It must have been, and was, the
whole North-West Coast of America above 54° 40', which was the part
exclusively assigned to Russia, as compared to that below, which was ex-
clusively assigned to the United States. Observe that 54° 40' was to
be the dividing line, and yet it is necessary, for the purpose of my
learned friends' argument, for them to contend for the first time that
of which there is not a trace during 100 years of the history of this mat-
ter, that the Russian Company had not the monopoly on the eastern
shore of Behring Sea,
Now, look at page G3 of the Counter Case, where you will observe

the renewal suggested in the year 1865

:

The Minister proposed, in paragraph 15, to reserve to the Company the exclusive
right of engaging in the fur- trade as defined within the following limits:
On the peninsula of Alaska, reckoning as its northern limit a line drawn from

Cape Douglas, in Kenia Bay, to the head of Lake Iniiamna; on all the islands lying
along the coast of that peninsula; on the Aleutian, Commander, and Kurile Islands
and those lying in Behring's Sea, and also along the whole western coast of Beh-
ring's Sea.

I had better show you where that is. The line goes across the
Alaskan peninsula; and what they intended to give to the Russian
Company was the Peninsula and the Aleutian Islands in Behring Sea,
the west coast and what they proposed to take away from them was,
down to 54° 40' and the eastern side of the Behring Sea. And the
United States suggest the Russian people did not know what they
were talking about, and that "eastern" meant "western"; the words
are

—

in the district to the north-east of the peninsula of Alaska along the whole coast to
the boundary of the British possessions

—

that, of course, means from about Kadiak Island, where the line comes
out, to 54° 40',—

also on the islands lying along this coast, including in that number Sitka and th©
whole Koloshian archipelago, and also on land, to the northern extremity of the Ameri-
can Continent, the privilege granted to the Company of the exclusive prosecution of
the said industry and traffic.

Or, in other words, they were to have nothing on the North-West
Coast of America south and east of Kadiak Island or north of the
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boundary of tbe Alaskan Peninsula there described as Cape Douglas,
which is in Kcnia Bay, Avhich is just about the northern end ol'Kadiak
Island, and the other Bay is over towards Bristol Bay.

Therefore, it proceeded to withdraw from the monopoly the eastern
side of Behring Sea, and to retain to them the western.
^ow, this is a conclusive argument against the United States con-

tention, and how do they deal with it. 1 am afraid I must trouble you
to look at page 77, volume I, United States Appendix, paragraph 15.

This is the proposal for renewal in the year I860. They proposed to
reserve

—

to tbe Russian Auiei'ican Company until January 1st, 1882, the exclusive right o^
engaging in the t'lir trade within the following limits only: On the peninsula
of Alaska, taking for its northern boundary tbe line from Cape Douglas, in the
Bay of Kenai, to tbe upper shore of lliamna Lake; upon all tlie islands situated
along the coast of that peninsula, namely, tbe Aleutian Islands, the Conmiander
Islands, tbe Kurile Islands, as well as upon tlie islands situated in Behring Sea,
and along the whole western shore of Behring Sea.

And then, with a boldness to which in other Courts I might give a
stronger name—but 1 will not before this Tribunal use any other word
than boldness—they put a foot note,

it is clear from the context that it is intended to refer to the eastern shore of
Behring Sea.

There is not the slightest warrant for it, if you will read on what
they were goiug to withdraw:

As regards tbe region stretching northeast of the Alaska Peninsula, along the
whole of the coast up to the boundary line contiguous with the possessions of Great
Britain, and on tbe islands situated along that coast, including Sitka and the whole
of the Koloshiau archipelago, and likewise, on the continent of the northern part of
America—

That was the eastern part of Behring Sea—as to which the privilege

is to be abolished. Therefore, Mr. President, the stress of the argu-
ment leads the United States to this position, that they are obliged to

rely upon a contention for which there is no affirmative support in the
whole of the original documents, from the year 1820 up till the year
1805, and they are obliged to alter and change a word in an original

Kussian document, so as to make it meaningless, or otherwise their

contention about the North West Coast falls to the ground. I submit
that when a contention requires such arguments as that it is not one
that will receive judicial support.
Now I will assume, for the purpose of my argument that I have

satisfied you that Behring Sea was included in the words "Pacific
Ocean" in the Treaties of 1824 and 1825, and that the only assertion of
right which was made by Eussia was the right contained in the Ukase
of 1821 to prohibit the access of ships within 100 miles of her coasts
on both eastern and western shores of Behring Sea as well as further
down upon the coast.

Let me for a few moments remind you of the questions I have been
examining before I pass on. The first Question as you know by heart
is this

:

What exclusive jurisdiction in the sea now known as the Behring Sea and what
exclusive right in the seal fisheries therein did Russia assert

—

It is not too much to say that Eussia asserted nothing except that
which is contained in the Ukase of 1821. That is the ouly assertion

to which my learned friends are able to point

—

— "and what exclusive rights in the seal fisheries therein did Russia assert and
exercise?"
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up to 1867 ? Mr. President, this is a Court in which, although the rules
of evidence are fortunately in one sense lax—though matters of history,
matters of repute and matters of report have been examined—although
the widest range has been permitted to the United States to bring-

before this Tribunal anything which they can prove or produce in sup-
port of their allegation or assertion of an exercise by Kussia, from
beginning to end of the papers as they stand to-day—the Case, Counter
Case, and oral or written argument—there is not a single act of exercise
proved or even suggested by Eussia. We stand in this position, that
the Ukase of 1821, as was proved by my learned friend the Attorney
General—and I will not go over that ground again—was never exer-
cised or acted upon. The Ukase was withdrawn.
Senator Morgan.—Before you leave that Sir Eichard, how could

Eussia withdraw sometliing she had never asserted?
Sir Eichard Webster.—The point would be this. I should be

entitled to claim a wider finding on the jDart of Great Britain than I
was prepared to admit, I was going to say, from the point of view of
mere assertion.

Senator Morgan.—I was speaking of the use and enjoyment for a
great many years of the products of fur-bearing animals.

Sir Eichard Webster.—All I can say is this; speaking of this as
exclusive jurisdiction, and assertion and exercise, there is not upon the
high seas, or outside territorial waters, the suggestion of any exclusive
enjoyment.
Senator Morgan.—Then she had nothing to surrender.
Sir Eichard Webster.—I am sure it was my fault, but I was not

speaking of surrendering; I never used the word "surrender". I say
the Treaty of 1824 and 1825 was a bargain by Eussia she would not
impede or interfere with the rights of the United States and Great
Britain on the high seas. There is no question of surrender—there
was nothing to surrender. Eussia attempted to interfere. That inter-

ference had been protested against; that interference had been aban-
doned; and then there is the promise that Eussia will not interfere

again. But that is not a surrender; that is a statement made in the
most solemn manner,—an acknowledgment that the attempted inter-

ference could not be insisted upon. But that is no surrender.
Take the case of my own country years ago, when she used to order

that vessels should lower top-sails within a certain distance wherever
they met a British ship or within some arbitrary limits. Ultimately
a nation says: "I am not any longer going to do it." To a nation that
has never been put under that restriction, it is no surrender to say:
"We will no longer insist on your doing it—it is an acknowledgment
that we are not trying to enforce a right against you". With great
deference, the whole distinction is this: That the first Article of that
Treaty did not grant or give to the United States, or to Great Britain,

anything—they only acknowledged that Eussia—I will not use the
expression, had been wrong if it be thought that that be too much to

say of a great i!^ation—that Eussia no longer insisted upon a claim

which, in a moment of inadvertence at the dictation of the Eussian
American Company she had thought fit to make. I do not call that a
.surrender—she had no rights which she was surrendering—she was
simply saying: "I will not put a gate up; I will not hinder you from
pursuing your lawful right." I have (to put an illustration) the right

to go along a certain road. A man |)uts a gate across it and stops me.
I say to that man: "Take that gate down." He says: "Yes, I will

take it down ; I will not put it up again." That is no surrender. There-

B S, PT XIII 30
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fore I submit you have not to consider the question of anything more,
for this purpose, than the assertion and exercise of exclusive rights in

Behring Sea and in the Seal fisheries in Behring Sea—(not on the
islands; nobody suggests we are talking about the islands in Behring
Sea)—by Russia prior to the cession to America in 18G7.

Senator Morgan.—If you will allow me to call attention to it, you
identify this fishery with the right of navigation and whale fisheries,

or other fisheries if you please; and it is a matter open to argument to

say the least of it, whether Eussia in her Treaties of 1824 and 1825
intended to abandon what she had so long exercised,—the right of con-

trolling the taking of fur bearing animals within Behring Sea.

Sir Richard Webster.—With great deference, Russia had never
controlled, or exercised any control over seal fisheries on the high seas

of Behring Sea at all.

Senator Morgan.—That is assumed by the other side.

Sir Richard Webster.—Forgive me putting it to yoa—where is the
evidence of if? Russia had never lifted hand nor foot with reference

to the seal fisheries on the high seas, and I absolutely deny for this

purpose, there is any dift'erence between whales and seals. There is no
greater crime committed by a person who shoots a seal on the high seas,

than by a person who harpoons, or spears a whale. Do not ask me to

argue the question of property at the present moment—I am not upon
it; but witji reference to the observation—1 submit to you we are deal-

ing with rights alleged in the seal fisheries properly so called in the
high seas of Behring Sea,—Russia as to these had done nothing; and
therefore arguing on the premiss with which you were good enough to

start, couched in some general terms, that Russia had done everything
to control the seal fisheries in Behring Sea, I submit—she had done
nothing.

Senator Morgan.— I am not making the assertion on my own part, I

am only asserting what I suppose to be insisted on by the other side.

Sir Richard Webster.—My word is no better and no worse than
that of my friends Mr. Phelps and Mr. Carter—and I say their saying
" Russia asserted and exercised rights," does not prove it. Through the

whole length and breadth of the books which I have read more than
once—there is not a trace of Russia controlling or exercise any rights

in seal fishing outside territorial waters in Behring Sea—not a vestige.

Whenever Russia asserted rights—such as the notice to her cruisers to

prevent people from landing—to prevent people going in territorial

waters—to prevent persons from occupying places upon the land and
becoming members of guilds and things of that kind—this notice had
nothing in the world to do with the exercise of rights upon the high
seas.

The President.—I think there are parts of documents which I have
already alluded to whilst Mr. Carter or Sir Charles Russell was arguing

—

which implied, I will not say the assertion as Mr. Carter disclaimed the
word, but the affirmation of the right by Russia of controlling the

whole of Behring Sea—the theoretical affirmation at any rate of Russia
considering herself as being in a manner authorized to control the

whole of the Behring Sea.

Sir Richard Webster.—Mr. President, I did not for a moment imag-
ine you would think I was overlooking that. If it had been necessary
for me to argue that Russia claimed to close the whole of this sea,

there is distinct proof that she did so claim. Mr. de Poletica said in

liis letter—I quote from memory but I do not think I am quoting inac-

curately—I would have you know that this sea has all the incidents of
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shut seas—mers ferm^es. But my friends disclaim it. It is in my
favor, Sir, to make that contention. Upon the mere question of asser-

tion I care not how wide the claims of Russia were—my point was
entirely upon exercise.

The Peesident.—I suppose under the Treaty it is our duty to deal
the question of assertion as well as the exercise of it?

Sir Richard Webster.—I did not venture to dictate to you as to

what construction you would put upon Russia's assertion. If you will

remember, I spoke of it as an assertion of right by the Ukase of 1821.

If that was an assertion of right, or if all the documents with which it

was accompanied shew that it was an assertion of right to treat Beh-
ring Sea as a closed sea, I agree, it is your duty so to find. But my
friends will not have that. My friends in the exercise of their judg-
ment have thought fit to say: "Russia never did assert that right:

Russia only asserted the right to exclude vessels 100 miles from its

coasts as a defensive regulation; and they are pleased, in the exercise
of their wisdom to say that was not
The President.—Sir Richard I am asking you for help if you please

and if you can give it to me I am sure you will help us.

Sir Richard Webster.—Certainly.

The President.—Suppose neither of the parties said that Russia
asserted such a right, and that in our personal conviction Russia did
assert such a right, what do you think the finding ought to be?

Sir Richard Webster.—I think the finding ought to be in accord-
ance with your conviction, Sir. But Sir, do not misunderstand me.
I have not suggested that Russia did not assert a* right— I simply said

that the only assertion by Russia was contained in the Ukase of 1821,

and that on the most narrow construction put upon that Ukase by my
friends, it was an exercise by Russia of exclusive jurisdiction to the
extent of 100 miles from its shores. If you are of opinion (and I can-

not say you are not justified), that the real assertion of Russia was a
right to close Behring Sea and more than the sea, and that the restric-

tion to the 100 miles was in her discretion by the making of the law
which she thought fit—I hope I make my meaning clear to you. Sir.

The President.—Perfectly clear.

Sir Richard Webster.—1 should have thought—but that is not for

me—that it was your duty to express on the Award, what the assertion

of Russia was. Of course the word " assertion " may be used in two
senses. It may be used in the sense of asserting that which one
intends to act u])on, or it may be used as a theoretical assertion not
intended to be acted upon.
The President.—More as an affirmation than an assertion.

Sir Richard Webster.—Exactly.

Senator Morgan.—Will you allow me to say that an assertion might
be defined by acts of exclusive enjoyment and ownership without any
declaration at all.

Sir Richard Webster.—I am not at all certain from the point of

view of assertion, if exclusion mean the exclusion, the shutting out
other people it would not be the best form of assertion you could pos-

sibly conceive.

Lord Hannen.—It would be exercise also.

Sir Richard Webster.—It would then be exercise and assertion

also.

Senator Morgan.—Is not exercise the strongest form of assertion ?

The law of prescription in your country and in mine—in England and
in the United States—is based on. occuiiancy, ou a property right or

privilege existing for 20 years.
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Sir Richard Webster.—That really is involved in Avhat I said, and
Lord Hanuen lias, piactically speaking, pointed it by the observation
he was good euongh to make.
In their Connter Case they say this. I am reading from page 19.

The distinction between the right of exclusive territorial .inrisdiction over Beh-
ring Sea, on the one hand, and the right of a nation on the other hand, to preserve
for the use of citizens its interests ou land by the adoption of all necessarj' even
though they be somewhat unusual measures, whether on laud or at sea, is so broad
as to require no further exposition.

It is a very convenient tiling to say that a thing is so broad that it

requires no further exposition. I remember in one part of the case they
say that something is much easier felt than expressed. But if you have
not got a thing it is very much easier to feel it than to express it—

I

shall have to call attention to that on the question of property: but
here they say the most simple minds can feel it, and therefore it is so
broad as to require no further exposition. Then the passage proceeds

:

It is the latter right, not the former, that the United States contend to have been
exercised, first by Russia, and later by themselves.

Now, Mr. President, in order that you may understand the fullness of

my meaning, I would adopt any form of words with regard to '-asser-

tion" which would commend itself to this Tribunal upon consideration.
I care not for my purpose whether the assertion amounted to an asser-

tion of right to close Behring Sea—1 care not for my purpose whether
it meant only an assertion to exclude vessels within 100 miles from the
shore—it is equally immaterial, because whatever it was, was con-
tained in a written document, namely, the Ukase of 1821. The action
under that Ukase was never persisted in, on the contrary:— I do not
think you want me to go again through the Duke of Wellington's
letters and those other letters which show that it was not acted upon.
The President.—No it is not necessary.
Sir EiCHARD Webster.—I am sure they are quite present to your

mind and I submit that the so-called surrender was not a surrender
of anything—it was an acknowledgment of the withdrawal of an
assertion which Kussia had thought fit to make according to the
influences then controlling her, and no doubt as the Attorney General
pointed out influences largely controlled and dictated by the Company.
The President.—Whether it is a surrender or a withdrawal makes

no practical difference.

Mr. Justice Harlan.—What you mean to say is that whatever,
in the Ukase of 1821, was inconsistent with the Treaty of 1825, was
annulled.

Sir Richard Webster.—Now the second question is: How far

were these claims of jurisdiction as to the seal fisheries recognized and
conceded by Great Britain °? That is the next contention.

Senator Morgan.—Before you get to that I would like to suggest
this to you: That the common law of England (which is adopted also

and practised in the United States; at least, adopted as a measure of
right in the United States in regard to a great many privileges and
powers and rights of property) contains a doctrine of title by prescrip-

tion—20 years title by prescription.

Sir Richard Webster.—I have heard of it, Sir.

Senator Morgan.—Under which the Courts will presume the exist-

ence of a statute, will, grant, or deed, or anything, in order to secure
the repose of society, and a quieting of litigation. Now with that as
the origin or basis of the axiplication of the doctrine of prescrij)tion,
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nothing is needed at all, except to point to undisputed possession for

20 years.

Sir liiCHARD Webster.—Exercised.

Senator MoRaAN.—Exercised, that is all that is needed. I under-
stand an assertion by Kussia of a right to property for instance, or a
right of jurisdiction in Behring Sea might, as against the United
States and Great Britain, to say tlie least of it, possibly be maintained

—

1 do not say that it could; but it may be said as a ground of argument
that it might be maintained on the ground that they had exercised

these rights in respect of fur-bearing animals in Behring Sea—the

right to control them, to take possession of them, make grants of

monopolies or charters, upon the basis of the existence of such prop-

erty there, and that that would amount perhaps to such an assertion as

is mentioned in the first point in this 6th Article of this Treaty.

Sir EiCHAED Webster.—If I may respectfully attempt to answer
you—I submit you do not help or elucidate the consideration by
covering it up with generalities. Piescription is an undoubted prin-

ciple both of the law of Great Britain, and, I believe, of the United
States. Whetlier it has any application as between nations is a very
much more doubtful ])oint; but assuming it for this purpose—I think
it an extremely doubtful point whether prescription has any applica-

tion in such a case; but my answer, however, is a broader one—that

in order to prove prescription, you must prove tlie existence of the
right in respect of which the prescription is claimed and the exclusion

of other people from that riglit.

Senator Morgan.—There is no question of that.

Sir Richard Webster.—And, in order to make one step in the
direction of i^rescrii^tion, Russia (for I am speaking of Russia and the

United States her successors) must prove this: that they alone enjoyed
the right of catching seals on the high seas, and that they excluded
other people from the right of catching seals on the high seas. I

assert that you do not move one step towards arriving at the existence

of a prescriptive right on the sea by proving you have killed seals on
the land.

Senator Morgan.—Possibly you might, by proving that you
claimed the right to catch them in a certain area and that nobody else

has interfered with you.

Sir Richard Webster.—What area?
Senator Morgan.—Beliring Sea.

Sir Richard Webster.—Now, we get much nearer the point, you
will not find in the United States written Argument, a claim to exclu-

sive jurisdiction all over Behring Sea. I could have undeistood this

case in law, if the United States had had the courage of the convic-

tions of some of her original advisers, and had claimed it as mare clau-

sum,—I could have understood the contention which you have been
good enough to put before me. But, Sir, with deference, I submit to

your judgment that the moment you get to what my friend, Mr.

Phelps, calls defensive regulations,—I am a little bit anticipating, but
I cannot help it because you have been good enough to put the ques-

tion to me,—the moment you get to what are called defensive regula-

tions, or, in other words, the right to defend interests upon land—the

right to defend these interests in territorial waters, you abandon and
cut away the idea that you have a prescriptive right tlien to claim the

area outside. The wliole strength and virtue of Mr. Phelps' argu-

ment, to which I shall address myself to-morrow, in reference to defen-

sive regulations, is that they have got no rights upon the high sea
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itself; bnt, as he has said, even assmninji: they have no right in tlie seal,

no rigiit in the seal herd, only a right to carry on the trade on land, he
contends, in accordance with principles that we think erroneous, that
he has a right to defend that interest by certain acts on the high seas

which he endeavours to justify.

But in answer to your question 1 do not hesitate to put before you
and I do not hesitate to submit to your judgment that an assertion and
exercise of rights upon land, an assertion and exercise of rights in

territorial waters, cannot detract one iota from the rights of other
people upon the high seas.

Senator Morgan.—I admit that.

Sir Richard Webster.—You can test it in a moment. Supposing
the Indian fishermen or the native Americans had been catching these
seals at sea, and it was desired to stop them. The United States could
not stop them on the ground of prescription. There is no greater pre-

scription against the pelagic sealer than there was against the Indian.

Stop them by legislation, possibly; stop them because they are United
States citizens, possibly; stop them upon the ground that you have a
right to interfere with their action within certain distances from the
shore, possibly: these would be the exercise of sovereign dominion.
But upon the point of view of prescription—I do not hesitate to say
that a claim based upon prescription or upon an assertion that exercise

on land gives foundation to a claim upon the high seas, not only will

not bear investigation or examination, but it is fair to my learned friends

to say that you do not find any trace of that contention in their argu-
ments, written or oral. 1 confess I think it would have required very
considerable boldness for any lawyer to stand up and contend that a
right exercised upon the Pribilof Islands or in the territorial waters of
the Pribilof Islands could by prescripti(m give a right to the seal off

Vancouver, or off Cape Flattery, or four thousand miles off in the
Pacific Ocean. I shall endeavour to meet, of course, the arguments
upon which that claim of projierty is attemi)ted to be justified when
I deal with question five.

My answer, Mr. Senator Morgan, has been a little longer than I

desired it to be, but I wished, out of respect for you, to indicate an
argument which should answer the suggestion you made.

I come back to the point upon which your question was founded, the
second question, or rather to the point at which I was speaking when
you interposed your question.
How far were these claims as to the jurisdiction of the seal fisheries

recognized and conceded by Great Britain? A man cannot recognize
and concede that which another person does not do. You cannot
recognize and concede a right of which you have no knowledge. This
recognition and concession must mean recognition and concession of a
right to exclude a British ship, recognition and concession of a right

to stop pelagic sealing, recognition and concession of a right of prop-

erty in the seals claimed by the United States. Sir, there is not from
beginning to the end of this long chapter even a suggestion by my
learned friends of a recognition of any right in that sense. Kecog-
nitiori that the islands belonged to Russia, yes. Recognition that the
territorial waters belonged to Eussia, yes. Eecognition that those
same rights of territory and waters belonged to the United States,

unquestionably. But that we have recognized what was intended to

be claimed here under the first question—what I submit to this Tri-

bunal is that there is no evidence of either recognition or concession
by Great Britain in any legal or—I was going to say—any moral sense
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of the word ; because no act of interference with the rights of Great
Britain upon the high seas from the beginning to the end of this chap-
ter has been indicated.
The President.—You mean to say that Russia did not attempt to

interfere before the Treaty of 1825'?

Sir Richard Webster.—Or after, Sir.

The President.—The period after that time was regulated by the
Treaty.

Sir Richard Webster.—That is my point, Sir. T pointed out
that the Treaties gave Russia no exchisive jnrisdiction on the high
seas in Behring Sea; and therefore I point out that there can be no
recognition or concession by Great Britain of any exclusive jurisdic-

tion by Russia on the high seas, either in respect to the seal fishery or
anything else; because from the beginning to the end of the chapter
there is no assertion by Russia followed up by exercise of anything
which Great Britain has conceded at all.

The President.—I admit that is true since 1825, since the Treaty;
but before the Treaty, would it be equally true?

Sir Richard Webster.—Equally true. They do not suggest any
act of interference before 1821, excluding the paper Ukase.
The President.—Do you not believe that the Ukase of 1821 was

the original cause of the Treaty of 1825?
Sir Richard Webster.—I think it was absolutely the cause. The

treaties were a disclaimer by Russia of the Ukase—a disclaimer at the
instance of Great Britain.

Lord Hannen.—What you say is that though Russia may have
asserted some rights she never exercised them?

Sir Richard Webster.—And Great Britain never recognized them.
I have passed for the moment. Lord Hannen, from exercise to recog-

nition and concession.

Lord Hannen.—I know you have.
Sir Richard Webster.—And I was pointing out that the paper

Ukase was protested against by Great Britain and was withdrawn at

the instance of Great Britain.

The President.—But this paper Ukase which was in force from 1821
to 1825 was an attempt at exercise.

Sir Richard Webster.—It depends upon Avhat you call in force.

Writing a piece of paper which is never acted upon is not putting a
thing in force. The correspondence to which attention has been called

by my learned friend Sir Charles Russell, shows that from the very
earliest time instructions were sent to the Russian cruisers not to act

upon the Ukase. I do not want to go into that further because I think
it is in your mind. You remember, Sir, that it was stated—Sir Charles
Russell read it more than once, I know—that the Ukase is practically

suspended; that is to say from 1821. That is Mr. George Canning's
letter.

The President.—That is what you call no exercise.

Sir Richard Webster.—No exercise.

The President,—Perhaps it would be better to call it no assertion.

Sir Richard Webster.—I was not referring to assertion; there is

I submit no meaning in recognition and concession of an assertion.

You recognize and concede the right. Of course you recognize that the

assertion has been made. A man says, "I possess those fields." Of
course you recognize his assertion the moment it is made; but. .

,

The President.—I did not say that England recognized it; but per-

haps a refusal of recognizing clashed with a pre-existing state of right

or of assertion.



472 ORAL ARGUMENT OF SIR RICHARD WEBSTER, Q. C. M. P.

Sir Richard Webster.—I must make my answer clear to yon, Sir.

I assert that before 1821 there is no instance of exercise at all; nor, for
the matter of tliat, is there any assertion at all.

The President.—I think we know about what went on at that time;
that is as to the facts with which you are concerned, I mean.

Sir Richard Webster.—I call your attention to the fact that from
1799 right away up to 1821 British vessels and American vessels were
navigating- and were trading in the waters aflected by the Ukase; and
more than that I called attention yesterday to the fact that Russia
justified the making of the Ukase on the ground that the trade of the
Russian-American Company was interfered with by foreign traders.
I need only to remind you of it, Mr. President. My contention is that
before 1821 there was neither assertion nor exercise by Russia; that in
1821 there was assertion, withdrawn in 1821-25 at the instance of the
two countries, evidenced by the signing of the Treaties; that after 1821
there never was an exercise by Russia at any time.
Mr. Justice Harlan.—You mean to say there was an assertion in

1812 to the extent of 100 Italian miles from the coast?
Sir Richard Webster.—Or further, if it means further: it is not

for me to say whether it means that or not—the learned President has
been good enough to point out to me that the 100 miles might be merely
a limit of their rights. It may be treated as an assertion of a still

greater right; but for my purpose it is sufficient to say that there was
an assertion of whatever the Ukase contained.
Mr. Justice Harlan.—I think the printed documents in both cases

agree in fact that it did not assert in 1821 jurisdiction over the open
seas, outside of the 100 mile limit.

Sir Richard Webster.—I am bound to say that M. Poletica in his
letter says in so many words that the character of the coast and w^aters

is such as to justify them in making it a shut sea and rather puts it as
a matter of favour they did not extend their right.

Mr. Justice Harlan.—He stated that they could assert it if they
cared to do so, but that they did not care to do it.

Sir Richard Webster.—That only involves the meaning of the
word "assert" and what may have been meant by it.

I ask your attention for one moment only to make this concluding
observation upon this. Supj)osing that ten years afterwards, we will

say, in the year 1831, Russia had been minded to close Behring Sea or
to close it down to latitude 51°, on the ground that it was a shut sea. I

do not think that, assuming there was no Treaty, what M. Poletica said
would be any bar to their attempting to close the sea at that time. I

do not think that such a contention as this could be advanced on behalf
of either great Great Britain or the United States—"You indicated
that you were only going to enforce your rights to 100 miles, and that
prevents you from enforcing them further." Had there been no Treaty,
to use the language of a lawyer, Russia would not have been estopped
ft'om again setting up the case of mer fermee. I hope I have answered
the question put to me. I have endeavored to do so, but I do not know
that I have brought my meaning clearly to the minds of the Court.
The President.—You have done so with great clearness.
Sir Richard Webster.—I thank you. I need not argue again on

question 3, "Was the body of water known as Behring Sea included in
the phrase 'Pacific Ocean'". I have argued that at length.
But I must say a word upon question 4. I confess, Mr. President,

that I admire the courage of those who framed this Case and Counter
Case. I must not distribute the merit too much ; but I think General
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Fosrter may claiiu a great part of the merit of the Case. But tbere is

almost an amusing incident in connection with this fourth question.

The fourth question is wlietlier the riglits of Hussia pass unimpaired
to the United States; "Did not all tlie rights of Russia as to jurisdic-

tion of the seal fisheries in Behring Sea' east of the water boundary in

the Treaty pass unimpaired to the United States"?" Of course they did.

There is no doubt about it, Sir. But that is not the way in which the
question is attempted to be interpreted by my learned friends when
they framed their case. As Lord Salisbury pointed out, and as they
in their case remind us, Lord Salisbury said it was no part of Great
Britain's contention that tlie United States did not get all the rights

that Eussia had. The question was what right had Eussia asserted
and exercised. But that is not sufficient for the United States. True
to their instincts they desire to press it a little further; and on page
70 of the United States Case occurs a very remarkable statement:

On March 30, 1867, tbe Governments of tlie United States and Russia celebrated
a treaty whereby all the possessions of Russia on the American continent and in the
"waters of Behring Sea were ceded and transferred to the United States. This treaty,
which, prior to its final consummation, had been discussed in the Senate of the
United States and by the press, was an assertion by two great nations that Russia
had heretofore claimed the ownership of Behring Sea, and that she had. now ceded
a portion of it to the United States; and to this assertion no objection is ever known
to have been made.

Sir, there is a very great deal of meaning in that word "ownership".
I cannot help thinking that the very clever gentleman who drew this

Case, thought that it might be prudent even still to keep open the
question of mare clausum. The occasion might arise when the question
of the position of the waters would be important. But what does
"ownership" mean; because 1 am entitled to look at this, as matter
of substance. The argument is this. Sir : The great nations, two of

the greatest on earth, the United States and Russia, are making a bar-

gain. That bargain is declaratory of some rights, and among others,

the ownership in Behring Sea, and you, the other nations of the earth,

—

have objected to it. You have to come and make your objection, or

otherwise it will be treated against you as a public assertion that

Eussia claimed the ownership of Behring Sea. What does it mean ?

I think, Mr. President, with your known experience in diplomatic mat-

ters, if you had had your attention called to that clause before I read
it, you would have been a little startled, if you had been the represent-

ative of France, of your nation, or if the Marquis, as the representative

of Italy, or Mr. Gram had happened to be the representative of l!^orway,

and had been told that you had conceded the ownership of Behring Sea
to Eussia, and through Eussia, of a portion of it to the United States,

because you did not object to the Treaty. I may be wrong. It may be
an accidental statement; but I confess, knowing what was passing,

knowing some of the other paragraphs in this Case, it was meant to be
used as an admission of ownership, in the sense of a right to the waters,

on the sea as well as territorial. It is very curious that on page 72 they

make use in this connection of Lord Salisbury's very candid statement:

The conclusion is irresistible fi'om a mere reading of this instrument that all the

rights of Russia as to jurisdiction and as to the sealeries in Behring Sea east of

the water boundary fixed by the treaty of March 30, 1867, passed unimpaired to the

United States under that treaty. In fact, the British Government has announced
iis readiness to accept this conclusion without dispute.

That is perfectly true, and I do not go back from that in any way. I

should not be entitled to, and I do not; but that is a very diflerent

thing to a statement made that the two nations were asserting owner-

ship in Behring Sea, and that the world is bound by it.
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There is no difference in this matter, Mr. President, between Spain
and France and Great Britain and China and Japan. All these nations,
if this is a declaration of ownership, are bound by it—a declaration of
ownership in the sense of meaning that the waters belonged originally
to Russia, and now belonged to the two countries. But will you kindly
look at the Treaty, sir? Does the treaty permit of such a contention?
Again we find that the most oidinary and ])roper language, has, for the
purpose of the necessities of the United States Case, been construed
as conveying a great deal more than to an ordinary reader they would
be thought to convey. I read from page 43 of the United States
Appendix, Volume I; and I will take the English version, which is

what Mr. Foster tells me is to be regarded as an original document,
and I will not in any way attempt to complicate the matter by an
examination of the French

:

The United States of America and. His Majesty the Emperor of all the Russias,
being desirous of strengthening, if possible, the good understanding which exists
between them, have, for that purpose, appointed as their plenipotentiaries: the
President of the United States, William H. Seward, Secretary of State; and His
Majesty the Emperor of all the Russias, the Privy Counsellor, Edward de Stoeckl,
his Envoy Extraordinary, and Minister Plenipotentiary to the United States.
And the said plenipotentiaries having exchanged their full powers, which were

found to be in due form, have agreed upon and signed the following articles

:

Article I.

His Majesty the Emperor of all the Russias agrees to cede to the United States,

by this convention, immediately upon the exchange of the ratifications thereof, all

the territory and dominion now possessed by his said Majesty on the continent of
America and in the adjacent islands, the same being contained within the geograph-
ical limits herein set forth, to wit:

That, Sir, does not look like an intention of Eussia to sell the owner-
ship of the waters of Behring Sea; and, mark you, Mr. President, if

there is anything in this point, Kussia has parted with the ownership,
whatever it may mean, of the waters, in the sense of excluding herself.

If there are to be any exclusive rights given to the United States by
this Treaty, it is not a question of Great Britain alone, and the other
Powers, but it is a question also of Eussia.

Then the line is set out. That line, Mr. President, is our old line of

demarcation, running along the Usiere, and up to the 141st parallel

of longitude. Then the western line of boundary is thus defi.ned;

The western limit within which the territories and dominion conveyed are con-

tained, passes through a point in Behring's Straits on the parallel of sixty-live

degrees thirty minutes north latitude, at its intersection by the meridian which
passes midway between the islands of Krusenstem, or Ignalook, and the island of
Ratmanoff, or Noonarhook, and proceeds due north, without limitation, into the

same Frozen Ocean. The same western limit, beginning at the same initial point,

proceeds thence in a course nearly southwest, through Behring's Straits and Behring
Sea, 80 as to pass midway between the northwest point of the island of St. Law-
rence and the southeast poiut of Cape Choukotski, to the meridian of one hundred
and seventy-two west longitude; thence, from the intersection of that meridian, in

a southwesterly direction, so as to pass midway between the island of Attou and
the Copper Island of the l^^omandorski couplet or group in the North Pacific Ocean.

It is quite clear, Sir, that they thought the Komandorski group -^as in

the North Pacific Ocean when this Treaty was made

:

To the meridian of one hundred and seventy-two west longitude; thence, from
the intersection of that meridian, in a southwesterly direction, so as to pass midway
between the island of Attou and the Copper Island of the Komandorski couplet or

group in the North Pacific Ocean, to the meridian of one hundred and ninety-three

degrees west longitude, so as to include in the territory conveyed the whole of the

Aleutian Islands east of that meridian.
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Would you let uie run the pointer along that line, Mr. President? It

goes over 20 degrees of latitude, right up to the North Pole. They
have got all the islands on the right hand side of that line. If there
are islands on the east of that line whatever they are, the United States
have got them. Do they contend that the ownership of these seas was
bargained for, publicly bought and sold, at auction, put up by Russia
and sold to the United States, the highest bidder; and, to use their own
expression:— "No objection was ever known to be made to this asser-

tion of ownershij) of Behring Sea by Eussia."
Well, Mr. President, if my friend, Mr. Foster, will permit me to say

so, it looks as if he had in his mind that it might be well not to close

the door too much against mare claustcm, in the event of it being able
to hold water. That is not a very good expression for mare clausum, I

suppose. There must be some way out. But still, in the event of the
argument being able to be supi^orted, it was rather prudent to allow
that assertion of mare clausum to remain on the face of this case.

When you come to look at it from a common sense point of view, Mr.
President, what is it? The islands in the east of the Sea are unknown.
Many of them were not named. The number of them was not known.
It was desirable that there should be no contention as to which island
belonged to Russia and which belonged to the United States; and
accordingly they say, all the islands east of that line—when I say east,

I mean east in a general way, south and east of that line, on the right
hand side of the line looking north—belonged to the United States.

All the islands on the west, to the left hand side of that line, looking
north, belonged to Eussia. That is the extent. Sir, to which dominion
over the seas was asserted. And I say again that it would be a sad
thing for diplomacy, and a sad thing in the interest of the peace of this

world if nations could create title for themselves by entering a docu-
ment of that kind, and then say ''You did not make objection to it",

when no reasonable being reading that Treaty, either in the French or
in the English, would have drawn any other conclusion from it than
that the islands and the territories on the right hand side belonged to

one Power, and the islands and territories on the left hand side belonged
to another Power.

Sir, Mr. Senator Morgan made an observation many days ago in this

case that really points to the significance of the observations that I am
making. He indicated that there had been cases in which, as between
themselves, nations had agreed to make certain parts of the ocean ter-

ritorial waters, and as between the United States and Eussia, if they
had agreed between them that for the purposes of their resi)ective

nationals the eastern side should be United States territorial waters,
and the western side should be Russian territorial waters, no objection
could be made at all so far as their nationals were concerned. That
has been done in other parts of the world, as matter of contract. For
example, Great Britain has agreed that the fishermen of France should
have exclusive rights at certain distances from the French coast, and
so France has agreed with regard to English fishermen, and so on, in

other jjarts of the world. Therefore, in the point of view of a mere
contract, it would have had no effect as regards other nations. But to

suggest that a document which upon the face of it was framed in this

reasonable and proper manner in order to avoid dispute in regard to

territory is to be regarded as an assertion of ownership and a claim by
Russia of ownership of Behring Sea, which all the nations of the world
interested in the matter are supposed to have conceded, is pressing the
matter rather far.
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Senator M(;rgan.—The case that I had the lienor of referring to on
that occasion was a Treaty agreement between the United States and
Great Britain for the division of the Straits of Fnca, which are in the
North Pacific Ocean, an open sea, and where the lines of demarcation
between the two countries is sometimes 50 miles away from the shore,
and never as close to the shore as 6 miles.

Sir Richard Webster.—Mr. Senator, I think your recollection is a
little inaccurate. But really, from the point of view I am contending
for, I do not desire even to criticise what you have said. I only desire
to say that the observation having fallen from you, 1 endeavoured to
make myself acquainted with the matter. The Treaty you referred to
is the Treaty of Washington, of 1846, which provided:

" That the 43th parallel should be the international boundary between
the United States and British IS^orth America, from the liocky Moun-
tains to the middle of the channel which separates the continent from
Vancouver Island." The following is the text of Article one of said
Treaty

:

From the point on the 49th parnllfl of north latitude where the boundary laid
down in existing treaties and conventions between Great Britain and the United
States terminates, tbo line of boundary between the territories of Her Britannic
Majesty and those of the United States shall be continued westward along the said
49th parallel of north latitude to the middle of the channel which separates the con-
tinent from Vanconver Island; and then southerly through the middle of the said
channel of Fuca Straits, to the Pacific Ocean: provided, however, that the naviga-
tion of the whole of the said channel and straits south of the 49th parallel of north
latitude remain free and open to both parties.

I do not know whether I have read it absolutely correctly. It has
been extracted for me from the Treaty.

Senator Morgan.—That is right.

Sir Richard Webster.—I ought to mention that there was a sub-
sequent dispute as to what channel w^as meant. That was referred to

His Majesty William I, Emperor of Germany, who made an award with
regard to the actual lines of the channel.

I should have thought it very doubtful—but of course I speak with
great deference—whether the description given by the Senator as to
this being clearly non-territorial waters was quite sound. Here is the
map. Perhaps, Mr. President, you will take it before you. I remem-
ber it well enough. Remembering that which is undoubted, that many
of the fiords of Norway and Sweden running up into the country for a
great many miles, have been regarded as inland waters, embayed
waters, I should have thought it very doubtful whether against other
nations there was not what was regarded as territorial waters belong-
ing either to one country or two countries, according as there might be
one or two. But for my purpose, I really do not care to discuss it. I

think you will find, Mr. President, that the Southern Boundary is Cape
Flattery; there is alight-house there; and I am told that the widest
place across is 40 miles, but it really makes no difierence to my argu-
ment. I will take it from the Senator if he says I am wrong. In
various places it is less, and in various places it runs up to 40 miles.

It runs a very long way up into the land, Mr. President. From my
recollection I should think it would be some hundred miles, at least.

What happened was this: that Great Britain and the United States
agreed that there should be a boundary line between those nations, and
that the navigation, as I read just now, should be left oi)en. Has that
any bearing whatever upon the question of what I may call interna
tional law with regard to the high seas'?
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Sir, if, as I have said, more than ouce today, the courage and convic-

tions of the Senator had inspired the minds of those who framed the
Case, and they had nailed their colors to the mast, and had brought up
mare clansum in this Tribunal, I think that ])0ssibly then, a very slight

argument might have been founded upon the Straits of Fuca Treaty;
but I confess when mare clansum has been repudiated and scoffed at by
my learned friends on the other side, I do not think they can get much
argument in favor of their contention. Two great countries desiring

to settle matters amicably agree as between their two ]30ssessions that
the boundary of their territories should be a certain channel and a
certain meridian.
As a matter of fact, sir, it was a case very parallel to the 1867 agree-

ment. There were a large number of islands at the eastern end of that

map. When you go towards the right hand end of the channel or the
eastern end of the straits there are a very large number of islands. I

think that map has the award line upon it, Mr. President. There was
a discussion as to which channel was meant and the only effect of the
treaty for our purpose was again to determinewhether the islands upon
one side of the channel should be British and the islands on the other
side of the channel should belong to the United States.

Senator Morgan.—You cannot abrogate the three mile limit.

Sir EiCHARD Webster.—That is so.

Senator Morgan.—I merely mention this. Sir Richard—that in

places the shores are 40 miles away from each other, and that has been
considered the open sea ever siflce the discovery of the country, that is

the place where pelagic hunting of seal Avas first i)ractised and to which
they resort now. It is a proper consideration for this Tribunal, I think,

whether the parties have made it so by their pleadings or not. .As
suggested by the President of the Tribunal, it is a proper consideration

as to whether that is not a part of the open sea which has been dis-

posed of by two countries who claim the right to abrogate the three

mile limit aud claim the i^roperty on either side of the line in the open
sea.

Sir Richard Webster.—Well, Mr. Senator, it may have a bearing
on the argument. If I could see it I would try and apj^reciate it, and
if I could appreciate it I would deal with it; but answering your ques-

tion to the best of my ability, I am unable at present to say that what
might be called the three mile limit is abrogated in the section; but
even if it were it would amount to nothing more than that as between
those two nations, and as to that particular place, there should be a
conventional line of division and a conventional line of territorial

waters.
But may I be permitted for a moment to say that thepoint about that

line was not the question of the right side or the left side, the starboard

hand or the port hand of the line that went up and down the channel.

It was the islands up at the eastern end ; and that is shown by the

subsequent discussion. Unfortunately the clever men who framed that

treaty thought they did understand what the channel meant. It turned

out they did not and accordingly the United States claimed a great

many more islaiuls than Great Britain thought they were entitled to.

The Emperor of Germany made an award, laying down that line, the

result of which was that the islands on the right hand looking up
passed to the United States, and the islands on the left hand passed to

Great Britain,

Senator Morgan.—You remember that the proviso in Article 1 of

that Treaty does not reserve the right of fishing.
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Sir EiCHARD Webster.—What if it does or not? I am not suffi-

ciently acquainted with the facts to say if the inference you draw is

correct but 1 do say there is nothing in it which militates against my
argument.
Senator Morgan.—Perhaps not. I wanted to bring it forward as a

division between two nations who claimed the soil on both sides of the
Strait.

Sir Richard Webster.—I do not happen to have before me what
you said with regard to the existence of this Treaty, but I desire

to point out this, that if the United States were claiming that the 1867
Treaty was to be regarded as being a division between the United
States and Russia of the waters of Behring Sea in the same sense you
were contending, it is possible there might be some analogy on the
ground that those two nations meant to make it territorial waters; but
unless the meaning is to be imputed to that word "ownership" on page
70 which the United States Case seems to indicate it would not be a
parallel case.

Senator Morgan.—I only cite it with the view of showing that this

assumed doctrine of the 3 mile territorial limit said to be laid down and
established by the law of nations is a doctrine which has been buffeted

and kicked about by all the nations of this world according to their con-

venience.
Sir Richard Webster.—Well, Sir, I do not know whether that argu-

ment finds favour with my learned friends, but I respectfully submit to

you that the fact that a Treaty has been made varying the 3 mile limit

as between themselves is neither a "buffet" nor a "kick" nor a "pour-
ing of contempt or scorn" upon it; on the contrary, it is a recognition

of there being a rule of that kind for the variation of it is to be by
Treaty, and, so far from it affording an argument against me, it is an
argument in mj^ favour, because it was necessary that there should be a
contractual arrangement between Great Britain and the United States

to get rid of the disputed doctrine.

I hope I have not done wrong in calling attention to that matter
because it seems to me to afford if anything an argument in our favour
and not in favour of my learned friends.

Senator Morgan.—Personally I feel very much obliged to you for

your suggestion.
Sir Richard Webster.—I am glad to be able to say except with

regard to one or two general considerations affecting tlaese first four

questions, I believe I have substantially finished what I have to say
about the first four questions, and I shall be able to devote myself soon
alter the commencement of the proceedings to-morrow to the considera-

tion of the fifth question.

[The Tribunal then adjourned till to-morrow at 11.30.]
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Sir Richard Webster.—Mr. President, when we broke up yester-
day, I was dealing with the Juan de Fuca Treaty; and I find that I

made a mistake against myself of an important character, which 1 had
better put right at once. I spoke of the entrance to those Straits as
being 30 or 40 miles wide. I had not the chart before me; the only copy
1 had, I had lent to the Tribunal and I find I was inaccurate because
the width is rather over 10 miles,—10^ miles wide—where the light is;

and that extends for no less than 50 miles wide into the country. It is

not for me to suggest what the Tribunal might decide; but all I can
say is, having regard to decisions which are well known to me, I sub-
mit to you that there is no doubt those would be regarded as being
enclosed and interior waters, as to which, quite apart from convention,
many nations might consider they had rights of dominion.

I will merely mention one or two instances which have come undermy
notice in the course of reading this case. One set of instances has been
mentioned by one of the Members of the Tribunal with regard to Nor-
way. There are fiords in Norway, of varying widths at the mouth,
which run up for 100 miles or so into the country. The question depends
on the configuration of the country, the land enclosing them on both
sides; and for many purposes, if not for all, those would be regarded
as interior waters.
Then, the question arose in Great Britain as to the Bristol Channel

at a point where it was 17 or 18 miles wide, which formed the discus-
sion in a Criminal Court whether the crime of murder commited on
board a vessel in the Bristol Ohannel was within the jurisdiction of the
Assize Courts, which have only jurisdiction in the body of the county.
There the Court of Crown Cases Eeserved, which is the highest Court
that we have in England in regard to criminal matters, decided that
that space was within the body of the country, Lord Chief Justice Cock-
burn, I remember, delivering the judgment in the matter.
The President.—Was that before your law about territorial waters?
Sir EiCHARD Webster.—Yes, that was before the territorial waters

law, and it marks the distinction that when the question of territorial

waters arose in the Queen v. Keyn they were dealing with a three mile
belt in the English Channel. I happen to know from having been
engaged in the litigation between the "Franconia" and the "Strath-
clyde", that the "Franconia" was a German ship of which Keyn was
the captain, and when passing through the Channel she came into col-

lision with the "Strathclyde" within the three mile limit. A question
arose on a charge of manslaughter brought against the Captain on the
ground of the death of a passenger, there having been negligent navi-
gation ot the "Franconia," the negligent navigation not being disputed;
it was decided for the purpose of that criminal jurisdiction that the
three mile belt did not give the court jurisdiction, and in consequence
of that the Territorial Waters Act was passed.
The President.—That was a matter of domestic legislation.

479
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Sir Richard Webster.—Entirely; but before tliat Act with refer-

ence to what I call the embayed and enclosed waters of the Bristol

Channel, the question would depend upon the coninion law i)rinciple,

and the principle of international law, that enclosed and embayed
waters may become part of the dominion of the particular couutry;

and I say with great respect to any argument that may be addressed
on the other side, I do not think that my learned friends will find any
authority to suggest that the Avaters in such a place as that shown on
the chart, between ten and eleven miles wide at the mouth, extending
50 miles into the country, would not be regarded as otherwise than
inland, embayed or enclosed waters. And the fact that they widen
out to 35 miles among the islands would not remove that presumption.

Of course, I do not Avithdraw the argument that I addressed to the

Tribunal yesterday on the Treaty. The real object of that line was to

determine to which nation the particular islands belonged on the one
side and the other of the line laid down.

I was going to mention that a similar question arose with regard to

Passamaquoddy Bay in the Bay of Fundy, and <^here are three or four

cases where similar views have been adopted where the question turned
upon the configuration of the land, the degree to which the sea was
enclosed, and exactly the same considerations, Mr. President, as M. de
Poletica had in his mind when, in that passage to which you called my
attention yesterday he thought fit to say, erroneously it must now be
admitted, the \Yhole Pacific Ocean down to latitude 51° on the coast

of the United States and of America, and latitude 47°, on the coast of

Asia, had all the characteristics of shut seas and mersfermees.

The President.—Before you leave that subject, Sir Richard, I think

it is my duty as the President of an International Tribunal, as this is,

to remind you of the suggested distinction which you made and which
you must keep to, between jurisdiction as it is fixed by internal law
and international law—what may be and ought to be considered as

international law. I perfectly admit that in such instances as this

strait of Juan de Fuca and also in the case of the Norwegian fiords,

that any nation, as far as it concerns its own nationals, has a right to

fix the limits of her jurisdiction. That, 1 believe, everyone who has
studied international law and every lawyer who is competent on the

question, will admit. As to the international validity of such a pre-

tension, that is another question, and I believe that we must stick to

the point that it is a question in each particular case how far the gen-

eral assent of ])articular seafaring nations may go. That is an open
question ,and may be solved differently, not only in different cases, but
in different times. It may account for the ancient ])retensions put for-

ward by Great Britain in the time of Selden, which the Russians seem
to have put forward as regards the Behring Sea in the time of M. de
Poletica. It may account also for your explanation of the Treaty,

which is also an explanation of Mr. Senator Morgan, between the

United States and Great Britain as concerns the straits of Juan de
Fuca. I myself will ask you not to accept any definite opinion about
it, and I put my own reservation forward, inasmuch as I do not know
how far this necessary regard of other nations may go. I will say, with

all due respect for my very learned. colleague Mr. Gram, that I would
give it as an answer concerning the fiords of Norway. 1 find nothing
incompatible with the extension of a three-mile limit principle to a
larger extent, if and when the assent of other nations is secured.

That is a question of fact; that is a question of tradition; that is a

question open to examination. Under those reservations, I will ask

you to proceed.
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Sir Richard Webster.—May I remind you, Sir, that what you have
indicated is exactly in accordance with the view I ventured to present
yesterday, and which the Attorney General presented, that the arrange-
ment made by treaty between these two nations, the United States and
Great Britain, in this case, would not in any way preclude other
nations from contending tliat the terms of the agreement were not
binding on other nations; but that other nations could contend they
were waters of the high sea, and it would be a question, as far as other
nations being bound, either of acquiescence and assent, or of the con-
figuration of the land round the waters being such as, applying to the
argument the principles of international law, they are to be regarded
as being inland sea.

Senator Morgan.—In order that another authority or citation of an
instance may be examined by counsel on both sides, I desire to call

attention to the action of Great Britain, the United States, the Nether-
lands, and France, in 1862 or 1863, in going to war with Japan and
compelling her to admit merchant-ships to pass through the Straits of
Shimonoseki. There, one of the feudal Princes, Prince of Negato, had
fortified a pass through the Straits of Shimonoseki, which was not more
than a mile and a half wide, and stationed three ships-of-war there,
and the United States Government, leading off in one year, the British
Government followed it the next, they succeeded in bringing Japan to
terms, and compelling her to admit that that was part of the open sea.
Four great nations were concerned in forcing her to admit that that
strait, a mile and a half wide, was open sea.

Sir Richard Webster.—I will gladly examine into that matter; but
I would answer at once that the reply seems obvious. It is clear, what-
ever may have been the question of legal rights, the nations thought fit

to enforce their claims by power, and not by the exercise of any legal
rights. And I rather think it will be found the cause of the war, so
far as Great Britain was concerned, was an actual attack on some of
her vessels.

Senator Morgan.—Yes. She claimed the ancient right to pass
through as part of the high seas. That is all.

Sir Richard Webster.—Now, I should like to pass from the sub-
ject if I may by reminding you that in a very celebrated case of Con-
ception Bay, which formed tlie subject of discussion in the Privy Council,
and is reported in our Law Reports, (in the 2nd volume of Appeal Cases,
at page 420), the ground of the judgment as to the right to regard
these waters and this bay as interior waters was put upon the acquies-
cence by other nations, and, therefore, that has been, as you mostprop-
perly pointed out, one of the principal things to be considered in con-
nection with any extension of territorial rights either in a particular
locality or in the question of the general marginal belt which is to be
regarded as being territorial waters, near to the shores of a country.
The President.—I am very happy to think that this question of

the definition of " territorial waters " does not altogether lie before us.

I know that it has given a great deal of trouble some 60 years ago in

the case of the Plate River which was also a difficult instance to know
where the open sea ends and the interior water begins. There are many
difficult instances of that sort; but I believe the general principle is

the general assent of seafaring nations.

Sir Richard Webster.—Mr. President, as I said yesterday, in sub-
stance I had concluded all I desired to say on the four questions first

enumerated in Article VI because you will remember my criticism or
my argument upon them in connection with the J^ian de Fuca Treaty,

b s, pt XIII 31
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arose out of tlie passage in the Counter Case and tbe Case to whicli 1

called attention, where the Treaty of 1867 was dealt with; and, prac-

tically speaking, I am almost in a position to pass to question 5.

One topic only I wish to notice before doing so. It is suggested more
than once, in the United States Case and Counter Case, that whatever
may have been the rights on the legal position with regard to these lirst

four questions, the United States in purchasing Alaska had the seal

industry in view, had the Pribilof Islands in view, and that induced

them to give the sum of seven million dollars for that territory.

Sir, I desire to make a perfectly frank admission—that from the point

of view of the legal rights of the United States, it makes no difference

at all whether they knew of the Pribilof Islands, or did not; whether
they knew of the fur-industry, or did not; and I admit their rights are

as great and as large—that it strengthens my argument in no respect

to show that they were ignorant either of the Pribilof Islands, the
value of the fur-industry, or anything else. But it is at any rate right

that I should, in a very few sentences, point out to this Tribunal, that

the allegations contained in the United States Case, and the Counter
Case, are not well founded, because it then removes from tbe claim of

the United States what I may call some cause of equitable complaint,

which otherwise might be supposed to be allowed to be invoked in tiieir

favor. The first of the two passages to which I refer will be found on
page 74 of the Case of the United States speaking of the Pribiloff Islands
and the fur trade, in these words:

Their value was well known to the American negotiators of the Treatj' of 1867,
and while it must he admitted that political considerations entered into the negotia-
tions to a certain extent, yet so far as revenue to the Government and immediate
profits to its people were concerned, it will appear from a careful study of the inci-

dents attending the transfer of sovereignty that it was the fur industry more than all

other considerations which decided the United States to pay the sum of seven mil-
lion two hundred thousand dollars required by Russia for the cession and transfer
of her sovereign rights and property.

Well, Sir, whoever is responsible for theframing of this Case—I must
not, of course, speculate—all I can say is, it would have been more sat-

isfactory to the Tribunal—perhaps, a little fairer to those who had to
argue on the other side—if the incidents attending the transfer (the
careful study of which will show that it was the value of the fur- indus-
try that induced the United States to pay this price) had been stated.

As far as we can gather from the evidence before the Tribunal the
incidents are all the other way. I will in a moment call attention to
what the evidence is, but in the Counter Case when the whole matter
had been discussed by Great Britain in their Case (as I shall show
directly) they repeat the allegation in these words.

It is to be found at page 30 of the Counter Case of the United States

:

First. That soon after the discovery by Russia of the Alaskan regions, and at a
very early period in her occupancy thereof, she established a fur-seal industry on the
Pribilof Islands and annually killed a portion of the herd frequenting those islands
for her own profit and for the purposes of commerce with the world ; that she car-
ried on, cherished, and protected this industry by all necessary means, whether on
land or atsea, throughoutthe wholeperiod of her occupancy and down to the cession
to the United States in 1867; and that the acquisition of it*was one of the principal
motives which animated the United States in making the purchase of Alaska.

Mr. President, for a few moments, and for a few moments only, I will
show you upon the evidence that neither of those allegations" is well
founded, and from the point of view of equitable claim to have the
so-called industry protected on the ground of their having considered
it in the price, the evidence does not support the contention of the
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United States. Of course, one obvious comment arises at once, and
that is this: it is a remarkable thing, if they had this knowledge, that
for a year and a half if not for two years, they permitted the wholesale
slaughter which, according to their own statement, and perfectly fair
statement, to day, was extremely detrimental to the United States.
But I am not going to rely upon negative matters at all. I am going
to rely upon positive and affirmative testimony with regard to this mat-
ter. I will call attention first, Mr President, to page 70 of the British
Counter Case. The United States without mentioning any date had
referred at pages 75 and 76 of their Case to a Congressional Commit-
tee which sat in the year 1888. They do not mention the date, but it

is the fact that it sat in the year 1888.

Mr. Justice Harlan.—1888?
Sir Richard Webster.—1888; and that Committee is referred to as

if it was of a much earlier date, but I have no doubt that was by inad-
vertence. The report of that Committee will be found on page 86.
General Foster.—It states the date. There is no inadvertence

about it.

Sir Richard Webster.—With deference, it does not.
General Foster.—At the bottom of page 77, it says it was the 50th

Congress.
Sir Richard Webster.—I beg General Foster's pardon. I have

not such an intimate acquaintance as General Foster with these dates,
and I do not suppose many members of the Tribunal have.
The President.—What date would that be?
Sir Richard Webster.—1888, but I merely make the observation

in passing, that to anybody reading the Case there is nothing to show
that the transition at the bottom of page 75 from the period of 1867,
refers to as late a date as 1888. Ou page 75 they refer to it in this
way, after referring to Mr. Sumner's speech in 1867.

The Congressional Committee, after making various quotations from official and
other sources, further states: It seems to the committee to have been taken for
granted that by the purchase of Alaska

—

The Tribunal will kindly note this.

the United States would acquire exclusive ownership of and jurisdiction over Beh-
ring Sea, including its products.

If that is anything, that is mare clausum. Then it goes on:

The fur-seal, sea-otter, walrus, whale, codfish, salmon, and other fisheries; for it

is on account of these valuable 2)roducts that the appropriation of the purchase
money was urged.

Will you kindly note that the Congressional Committee so far even,
from its report in 1888, sui^porting the statement that it was principally
the fur-seals, say that it was :

Exclusive ownership of and jurisdiction over Behriug Sea, including its products

—

the fur-seal, sea otter, walrus, whale, codfish, salmon, and other fisheries.

Then it goes on

:

The extracts above quoted in reference to these products are emphasized by the
fact that the fur-seal fisheries alone have already yielded to the Government a return
greatertban the entire cost of the territory.

It seems clear to the committee that if the waters of Behring Sea were the "high
seas" these products were as free to our fishermen and seal hunters as the Russians,
and there was, therelbre, no reason on that account for the purchase. But it waa
well understood that Russia controlled these waters; that her ships of war patrolled
them, and seized and confiscated foreign vessels which violated the regulations she
had prescribed concerning tliem; and the argument in favor of the purchase was
that by the transfer of the mniuland, islands, and waters ofAlaska we would acquire,
these valuable products and the right to jirotect them.
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Again I note the evidence upon which the Congressional Committee
was led to the belief that Russia had controlled the waters, and seized

and confiscated vessels, and that they were going to get the ownership

and jurisdiction over Behring Sea, does not appear. But having called

attention to the Report of the Committee of 1888, of course at a time

when the case was jurisdiction over Behring Sea and nothing else

—

when this idea of defensive reguhitions had not occurred to the fertile

imagination of anybody—that report of the Committee having been
referred to at page 70 of the Counter Case to which I was directing

your attention, you will find what the contemporary evidence is. I

read now from page 70

:

No reference is made in the United States Case to the report of any previous
Committee of Congress. Such reports, however, exist, and are of a directly opposite

tendency.

Now I read from the Report of the Foreign Affairs Committee in 1876.

That, Mr. President, as you will remember, is one year after the pur-

chase.
Senator Morgan.—Which House was that?

Sir Richard Webster.—It does not say. Sir, but I will get it from
the history of Alaska. At page 70 of the British Counter Case, you
will find this

:

The motives which led the United States Government to purchase them [Rus-

sia's American possessions] are thus stated in a report of the committee on foreign

affairs published 18th May, 1868: " 1 hey were, first, the laudable desire of citizens

of the Pacific coast to share in the prolific fisheries of the oceans, seas, bays, and
rivers of the Western World; the refusal of Russia to renew the Charter of the

Russia-American Fur Company in 1866; the friendship of Russia for the United
States; the necessity of preventing the transfer, by any possible chance, of the

north-west coast of America to an unfriendly Power."

I wonder whether that Committee thought that North-west coast

meant from 60° down to 54° ! It goes on :

The creation of new industrial interests on the Pacific necessary to the supremacy
of our empire on the sea and land; and finally, to facilitate and secure the advan-
tages of an unlimited American commerce with the friendly Powers of Japan and
China.

I pass the reference here to Mr. Elliott. I shall have to refer to that

later on and show that he was absolutely right; but I pass from that

for the moment, as I do not want to argue on any contested matter. I

am taking the reports from the official sources of the United States

which are not suggested in any shape or way to be otherwise than

worthy of credit. I call attention to the report of the evidence of Mr.

Williams before that Committee of Congress to which reference has

been made. It is quoted on page 72. He said

:

I do not think, when the Government made the purchase from Russia, that any
one outside of a dozen people, perhaps, who had been acquainted with sealing

heretofore, had the slightest knowledge of there being any value in those islands,

or that the Government was going to get anything of value outside the mainland of

Alaska.

And, then, Mr. President, upon the suggestion that the value to the

Government enhanced the j)rice they were willing to pay, let me read

an extract from the evidence of Dr. Ball, a gentleman who (as I shall

shew at another stage of this case), has been more than once referred

to by the United States, and whose evidence is used on other points;

but i will read, merely for this piu pose, the extract set out at page 73

:

I said that in 1866 (not "in the early days of the industry") I purchased first-class

fur-seal skins at 12 1/2 cents a-piece, that being the price at which they were sold by
the Russians. The point of this observation lies in its application to the oft-repeated
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statement that, as Mr. Palmer says, 'little stress was laid upon the fact that fur-seals
were found in abundance' at the time of the purchase of the Territory by the United
States. No stress conhl reasonably have been laid upon it, since 100,000 seals would
at that time have been worth only some 12,500 dollars, which would hardly have paid
for the trouble of taking them. Of course, almost immediately afterwards this was
no longer true.

Now, Sir, I said yesterday, and I venture to repeat the observation
to-day, this is a Tribunal in wliicli, although the rules of evidence are
properly extremely free, liberal and lax, yet still the assertion of Coun-
sel, the assertion of Agents in the case, go for nothing unless there
is evidence to support thein; and I submit to this Tribunal that it is

not iu any way proved,—not only is it not proved, but I have shown
evidence before this Tribunal which, speaking of contemporary utter-

ances,—speaking of contemporary documents,—shows that the United
States did not in any way regard either the Pribilof Islands or the
fur-industry as bearing upon the question of price which they were
willing to pay.
The President.—Perhaps, in reference to this last quotation from

Dr. Dall, do you not think that perhaps the low price paid for fur-seal

skins would have been owing to the circumstance that fur-seals were
not yet hunted in that time, and that sea-otters were more likely to
have been hunted?

Sir EiCHARD Webster.—I think that is highly probable.
The President.—And those had but a small value.
Sir EiCHARD Webster.—It strengthens my remark. I am not on

the question of what the cause wns; I am on the question of fact, that
the allegation that the United States were being hardly dealt with
because they paid for this a high price, is unfounded on the facts of
history, and upon the facts which are before the Court. Now, let me
pass from that.

Mr. Justice Harlan.—Did not Mr, Sumner in his speech refer to the
immense number of fur-seals?

Sir EiCHARD Webster.—I should like to be allowed to answer that.

I did not mean to refer to it because it would certainly, to an extent,

tresi)ass upon what I may call contentious matter,—certainly not in the
sense of enhancing the value of the purchase; but, as I am challenged,
I will read the passage.
Mr. Justice Harlan.—I do not mean to challenge you. Sir Richard.
Sir Richard Webster.—I beg Judge Harlan's pardon; I did not

mean in that sense.

Mr. Justice Harlan.—I think the passage has been read once; and
it is not worth while to read it again, unless you want it.

Sir Richard Webster.—Tlje passage to which I was going to refer

has not been read. I really should not have troubled about it, but that

you were good enough to indicate to me that perhaps my statement
might be a little too wide. I do not think it is at all.

The summary of the advantages which is referred to in the citation of

Mr. Elliott which I did not read (at page 70 of tlie British Counter
Case), is to be found at page 88 of volume 1 of the Appendix to the

British Case; and it really does rather point the strength of my obser-

vation, although I can assure the learned Judge I did not mean to

refer to it again. I had quite suflicient else to say, and I should not

have referred to it, but for his calling my attention to it. Mr Sumner
had given a very long and elaborate description of all tlie various

industries. He had referred among others (as the learned Judge has
reminded me), to the capture of seals, of sea-otter, and of other fur-
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bearing animals; and then the summary to which Mr. Elliott's referred

in his passage,—and which it was suggested by the United States
Counter Case to be an inaccurate reference,—is iu these words.

Mr. President, I now conclude this examination. From a review of tlie origin of
the Treaty, and the general considerations with regard to it, we have passed to an
examination of the possessions under difi'erent heads, in order to arrive at a knowl-
edge of their character and value ; and here we have noticed the existing Government
wliicli was found to be nothing but a Fur Company, whose only object is tnide; then the
population, where a very few Russians and Creoles are a scanty fringe to the aboriginal
races; then the climate, a ruling induence, with its thermal current of ocean and its

eccentric isothermal line, by which the rigours of that coast are tempered to a
mildness unknown in the same latitude on the Atlantic side; then the vejzetable
products, so far as known chief among which are forests of pine and fir waiting for

the axe; then the mineral products among which are coal and copper, if not iron,

silver, lead, and gold, besides the two great products of New England "granite and
ice"; then the furs including precious skins of the black fox and sea-otter, which
originally tempted the settlement, and have remained to this day the exclusive
object of pursuit; and lastly, the fisheries, which, in waters superabundant with
animal life beyond any of the globe, seem to promise a new commerce to the country.
All these I have presented plainly and impartially exhibiting my authorities as I

proceeded. I have done little more than hold the scales. If these have inclined on
either side it is because reason or testimony on that side was the weightier.

I ask for no stronger testimony in refutation of the allegation that
the principal thing that influenced the United States in paying the

7,000,000 ofdollars was the fur industry, than that passage from Mr. Sum-
ner, who was advocating the purchase before Congress; and to any
impartial mind—I lay stress on the observation and I ask criticism upon
it—is it not clear that Mr Sumner was expatiating ui)ou the fisheries,

upon the mineral products, upon timber, upon trade and commerce and, if

you like, upon trade in sea-otter and the other animals mentioned,
the black fox, and things of that kind? No candid statesman, as Mr.
Sumner was, if he meant to say "You are to pay $7,000,000, because the
seals from these little dots of Pribiloff Islands are worth it all"—if that
had been the main inducement, would have left it out. I was only
induced to follow this up, because of the somewhat extravagant allega-

gatious in the Case and Counter Case of the United States. I say, let

the United States have the benefit of it, only do not let them parade
before the Tribunal that they are being deprived of anything for which
they paid so many dollars.

Mr. Justice Harlan.—On page 79 of that document you will see

Mr. Sumner goes into details of all the other kinds of animals, stating,

among other things: "That from 1787 to 1817 for only a part of which
time the Company existed, this Unalaska district yielded upwards of

2,500,000 seal skins". Near the top of page 81, you see he does refer to

the seals.

Sir KiCHARD Webster.—I never said the contrary.
Mr. Justice Harlan.—I know.
Sir EiCHARD Webster.—My point is that neither the value to Rus-

sia, nor the value to the United States of that trade or industry, is sug-

gested or referred to. The fact of that strengthens my point. If I

might be permitted simply to argue what seems to me to be the fair

result of what you have been good enough to put to me, it strenghens
my point; it shows that the kuowledge of the capture of those seals

was in the mind of Mr. Sumner, whatever extent it was, but that as an
element of value to the United States it is not enumerated when he is

speaking in a suminary of what the objects of value were. I might say
that the Foreign Committee about which Senator Morgan asked, seems
to have been the Foreign Committee of the House of Eepresentatives
in 1876.
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Senator Morgan.—I am asking this question for information—does
the evidence anywhere show that, at the time, a fishery of any descrip-
tion—either a whale fishery or what we call a fur seal fishery had been
established in Behring- Sea—a cod fishery or halibut fishery?

Sir KiCHARD Webster.—According to my recollection of the evi-

dence I do not think fisheries had been established, but large quantities
of cod and halibut had been caught.

Senator Morgan.—In Behring Sea?
Sir EiCHARD Webster.— lu Behring Sea, but not a fishery estab-

lished in that sense that I know of—vessels going tliere to fish.

I know of persons catching in Behring Sea largo quantities of cod
and large quantities of cod close to the Pribilof Islands—that is a
matter which I will call attention to when I come to address the Tri-

bunal on the matter of Regulations, but it is nothing to do with my
particular point. I believe. Senator as far as my ])resent knowledge
goes—I speak subject to correction—there is no evidence of the estab-
lishment of what I may call regular trading fisheries of either cod or
halibut, in the waters in question.
The President.—You are not aware of any fishermen having claimed

against the existence of these fish-devouring animals, the seals?

Sir Richard Webster.—I do not think, beyond the objection made
by the Board of Trade of the town, and the important town to which
we directed and were happy enough to be enabled to direct the atten-

tion of Mr. Phelps,—beyond that particular reference to the town of
Port Townsend

—

Mr. Phelps.—Port Townsend.
Sir Richard Webster.—Port Townsend—I will not attempt to fol-

low it up, because Mr. Justice Harlan did not want in any way to do
otherwise than to see that my argument was not stated in too strong
language, but certainly the reference to furs in page 77 speaks of them
as having, "at times vied with minerals in value, although the supply
is more limited and less permanent". I cannot help thinking it was a
very doubtful element of value—certainly it was not represented an ele-

ment of value in any document that I am aware of.

Now Mr. President, I cannot forbear reminding you, once more, of

the position that the committee took up in the year 1888 following out

the line which was then the case of the United States, namely, that it

was taken for granted that by the purchase of Alaska the United States

would acquire exclusive ownership and jurisdiction over Behring Sea.

Had they any warrant for saying that was taken for granted? Would
the Tribunal kindly oblige me by looking at page 100 of the British

Case where, at the very first inception of this matter, before we knew
anything that the United States would say except what appeared in

the diplomatic correspondence, we pointed out the impossibility of con-

tending that the waters of the Behring Sea were mare claiisum; and
strangely enough to a certain extent, although not directly, it answers
Senator Morgan. Mr. Sumner referring to whale fishery said:

The narwhale with his two long tusks of ivory, out of which was made the famous
throne of the early Danish kings, belongs to the Frozen Ocean ; but he, too, strays into

the straits below. As no sea is now mare clausnm, all these may be pursued by a ship

under any flag, except directly on the coast and within its territorial limit. And yet

it seems as if the possession of this coast as a commercial base necessarily give toits

people peculiar advantages in this pursuit.

Perfectly true, Mr. President, as was pointed out in connection with
the subject by my learned leader, the Attorney General, when he was
pointing out that it was because the possession of the coast iu prox-
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imity to the flsbing with facilities of going and returning, in obtaining
food, drying fish and a variety of other things, enables the inhabitants
to exercise to a greater extent the privilege that all others enjoyed

—

that, as Mr. Sumner put it with prudence and judgement

—

The possession of this coast as a commercial base must necessarily give to its
people peculiar advantages in this dispute.

Then Mr. Washburn, of Wisconsin, spoke in this debate—this is the
evidence upon which it is supposed to be taken for granted that it was
mare clausum—Mr. Washburn said:

But, Sir, there has never been a day since Vitus Behring sighted that coast until
the present when the people of all nations have not been allowed to fish there, and
to cure fish so far as they can be cui'ed in a country where they have only from
forty-five to sixty pleasant days in the whole year.

Then Mr. Ferries, speaking in 18G8, said

:

That extensive fishing banks exist in these northern seas is quite certain ; but
what exclusive title do we get to them? They are said to be far out at sea, and
nowhere within 3 marine leagues of the islands or main shore.

Then Mr. Peters refers to this and says

:

I believe that all the evidence upon the subject proves the proposition of Alaska's
worthlessness to be true. Of course, I would not deny that her cod fisheries, if she
has them, would be somewhat valuable; but it seems doubtful if fish can find sun
enough to be cured on her shores, and if even that is so, my friend from Wisconsin
(Mr. Washburn) shows pretty conclusively that in existing treaties we had that right
already.

Then occurs a long reference to Mr. Williams which I do not desire to
read, because it is only on the same point. But perhaps I had better
read the first passage. It is this

:

Or is it the larger tenants of the ocean, the more gigantic game, from the whale,
and seal, and walrus, down to the halibut and cod, of which it is intended to o])en
the pursuit to the adventurous fishermen of the Atlantic coast, who are there already
in a domain that is free to all?

Here, Mr. President, was the time when, if it were true that the motive
to be urged upon a reluctant House of Eepresentatives to vote the
money was the value of the fur-seal fisheries, and the closed nature of
the waters, we should have found the counter-reply. We have nothing
of the kind; and 1 leave this branch of the case with the submission to

this Tribunal that neither in law, nor in equity, nor in justice in the
higher sense of the word, have the United States people ever acquired
from Russia any rights which they are entitled to exercise now, to the
exclusion of Great Britain, France, Japan, Russia, and all other coun-
tries that clioose to send a ship there hunting and fishing foi seals

upon the high seas; and that the same law with regard to those animals
on the high seas, in so far as we are dealing with the first four questions,
applies equally in the case of whales, seals, walruses, cod, and numbers
of other fish, well-known to my friends, which can becanglit, and proba-
bly will be caught, in increasing numbers in these waters as the
demands of population and the increase of civilization by that cause
creates a market for them, and facilities increase for transit of the
products when they once have been taken from the deep itself.

I ask the Tribunal now to permit me, at some little length I am afraid,

to deal with the contentions of my learned friends Mr. Garter and
Mr. Phelps, supplemented by that of Mr. Coudert, on the question of
property.

Mr. Justice Harlan.—Before you go to that new point. Sir Richard,
let me make an enquiry about some documents. You are so familiar
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with them, that I know you can readily answer me. You remember
the two drafts that passed between Great Britain and Russia in respect
of theTreaty of 18l'5?

yir Richard Webster.—You mean the projet and the confre-projet ?

Mr. Justice Harlan.—Yes. It appears from the letter on page 72

(vol. II. Appendix to Brit. Case), of December the 8th, 1824, from Mr.
George Canning that, he sent* to Mr. Stratford Canning an amended
projet; that is one showing such additions and alterations as he would
consent to for the guidance of the British Minister at St. Petersburgh.

Sir Richard Webster.—You meant, that Mr. George Canning sent

it to Mr. Stratford Canning?
Mr. Justice Harlan.—Yes; and he had that third projet of the Brit-

ish Government in his hands when he concluded the Treaty. I want
to enquire if that document appears in the case?

Sir Richard Webster.—Well, I do not think he had it in his hands
when he concluded the Treaty, though of course he had it. It is clear

the first two Articles were taken ^^om the American Treaty, as I men-
tioned to you yesterday.
Mr. Justice Harlan.—On page 79, Mr. Stratford Canning writes to

Mr. George Canning showing that he had presented this new pt'ojet to

the Russian Minister, and some discussion arose about it.

Sir Richard Webster.—I have never seen it, and I do not think
that that third document, as you very properly called it, being a modi-
fication of the Russian j?rojV'^, appears in the papers. We have no
means of access to anything else except what is here.

General Foster.—I woukl like to suggest that my attention was not
brought to that reference till it was too late, under the Treaty, to make
an application for it.

Sir Richard Webster.—If General Foster desires the document,
and it is in our possession, he shall have it. We have never raised any
question of time; and I may be allowed to say that General Foster has
never asked for the document, or expressed a wish to have it, though
there are other documents that he has had quite independently of any
question of time. Of course, I make no grievance about it; but if

General Foster says he would like it looked for, it shall be looked for.

My answer to the Judge was that I did not think it was in the papers.

I have never seen it; and, more than that, my attention has not been
called to it till this moment.
Mr. Justice Harlan.—I followed your argument yesterday very

closely, and I took these papers home last night, and studied them
carefully, and my attention was called to it then for the first time.

That was the reason I asked the question.

General Foster.—I now express a most earnest desire to see it.

Sir Richard Webster.—If General Foster had given us the slight-

est indication, we should have endeavoured to get it.

Mr. Tupper informs me that a search was made, and it could not be
found. As far as I am concerned, I should be only too glad to have it,

because I know nothing more than what api)ears in the papers now.
The President.—It may be in the Foreign Office in London or in

St. Petersburgh.
Sir Richard Webster.—I will make a further enquiry about it.

As far as I know, it can only support the contention I urge before you.

Mr. Tupper had better state to the Tribunal himself what he knows
about it.

The President.—Certainly,
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Mr. TUPPER.—I may say, Mr. President, that that document seemed
to me to be of importance; and, during the prej^aration of the Oase, I

made enquiries at the Foreign Office in London. A search was made
there, and, if my memory serves me right, and my memory is confirmed
for the moment by Mr. Maxwell of the British Staff here, an enquiry
was also made at St. Petersburgh for the same document; but our
eflorts were unsuccessful.

Sir EiCHARD Webster.—We have conducted this case hitherto on
perfectly friendly terms; and I hope the Tribunal will understand that
the Interruption by General Foster, which is quite lair enough, that he
would like to see this document was the first intimation, as far as we
know, of his having a wish on the matter. We should, of course, if we
had had it, have had the document with our papers.
Mr. Justice Harlan.—Then, on page 41 of the same volume, refer-

ring to the settlement of Sitka before the Treaty, Sir Charles Bagot
says it,

is not laid down very precisely in the map published in 1802 in the Quartermaster-
General's Department here, or laid down at all in that of Arrowsmith, which has been
furnished to me from the Foreign Office.

I find, among the max^s, a copy of this map of 1802, and 1 wanted to

enquire if a copy of the map of Arrowsmith is in the case anywhere?
I see from your list, there was one of Arrowsmith.

Sir EiCHARD Webster.—I referred to it yesterda3^
Mr. Justice Harlan.—It was published in 1822 with additions to

1823. That is the map numbered 98; and I wanted to know if a copy
of it was in the case. It is referred to on page 100 of the British
Counter Case, Volume 1, map N° 98.

Sir Richard Webster.—If you would look at page 9G, you will

find Arrowsmith's Chart of the Pacific Ocean, originally published in

1798 with corrections to 1810. That I know we have; I should think
it was the same map.
Mr. Justice Harlan.—That was jmblished in 1810.

Sir Richard Webster.—Originally published in 1798.

Mr. Justice Harlan.—But I suppose, from the language of Sir

Charles Bagot, the map he refers to is the one of 1822 with additions
to 1823.

Sir Richard Webster.—Where does Sir Charles Bagot refer to it,

Sir? On page 41, he refers to the one of 1802.

Mr. Justice Harlan.—That is the Quartermaster General's map
that you furnished.

It is not laid down there (that is, the map published in 1802) in the Quartermaster-
General's Department here, or laid down at all in that of Arrowsmith, which has
been furnished to me from the Foreign Office.

I suppose that is the British Foreign Office?

Sir Richard Webster.—I should think so.

Mr. Justice Harlan.—And the map in your list nearest to that date
is one of 1822 with additions to 1823. It is N" 98.

Sir Richard Webster.—I should have doubted if that was it. It

was a map of America. I should have thought it was more likely to be
the map of the Pacific Ocean.
Mr. Justice Harlan.—There are a large number of maps,—there is

one of Arrowsmith in 1802; one in 1804, and one in 1809, and one in

1811,—reading from your list.

Sir Richard Webster.—You see this map was sent by the Foreign
Office to Sir Charles Bagot at St. Petersburgh. We have not been
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able to find it at the Foreijjn Office; and it by no means follows that it

would have come back. We should ouly have such jjapers as he sent

back.
Mr. Justice Haelan.—Would it be in the British Museum?
Mr. TUPPER.—No, this was uot. We were unable to identify it.

Mr. Justice Haklan.—From wUat source was that memorandum
obtained on page 100, N" 98"? You give there a list of maps.

Sir liiCHARD Webster.—That I have no doubt can be obtained.
Mr. Justice Harlan.—That is the one I am enquiring about.

Sir EicHARD Webster.—But there is notliing to identify it with
the map referred to in Sir Charles Bagot's letter.

Mr. Justice Harlan.—No; butitis the one in j^our list nearest to the
date of his letter; that is all. There is one there of 1818; and those
maps together might be of some value.

Sir KiCHARD Webster.—It seems to me, but it is entirely for you
to say, there are many other Arrowsmith's maps that would quite as
nearly correspond. The coincidence of the da^e is a very small matter
indeed ; because the one you referred to of l"'^ o has additions up to 1823.

This letter was written in August, 1823- and it by no means follows
that the publication was before this ' cCer. I only submit it for your
judgment. After all, it is very up'.iustworthy. It is corrected up to

1823, but that may be the end of 1823.

Mr. Justice Harlan.—And it may be the map of 1818 of Asia by
Arrowsmith,

Sir EicHARD Webster.—Or the large Chart of the Pacific Ocean,
N° 40, published in 1810. You know that when these corrections come
home, they have to be plotted out and printed, and it by no means fol-

lows that corrections to 1823 would be published in that year; more
probably, it would not be so.

Mr. Justice Harlan.—You may be right about that.

Sir EiCHARD Webster.—Anyhow, I am not able to give you further
assistance.

The President.—If that map of 1822 was used, would it not be in

your favour?
Sir EiCHARD Webster.—I was not considering the effect of my

answer one way or the other; I was endeavouring to give the Judge the
information he wanted. I do not think my argument depends on any
particular map; but I trust I made clear to the Tribunal yesterday that

between the Contracting Parties there was no doubt about what they
meant either by reference to "Pacific Ocean" or "North-west coast."

When Mr. Justice Harlan was good enough to put those questions to

me, I was passing on the oth question in the Treaty, and I will indicate

to the Tribunal the course I propose to adopt. I propose to examine
Mr. Carter's and Mr. Phelps's argument with reference to the question

of the right of i^roperty. I propose to examine Mr. Phelps's argument
as to the right of protection, for he has more pointedly dealt with that

matter—though it is quite fair to Mr. Carter to say that he has used
arguments in his able speech incorporating the main features of Mr.
Phelps's argument; and therefore I do not consider that there is any
distinction between Mr. Carter and Mr. Plielps in that respect. Then
I should propose to say a word or two on a suggestion which fell from
Senator Morgan, and which has arisen incidentally more than once in

the course of this discussion as to what the function of this Tribunal
is in answering Question 5.

There are minor differences between Mr. Phelps and Mr. Carter as to

whether the United States have got the right to kill all the seals on
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the islands to wliicli I am not going to refer furtlier. I leave tliat very
interesting subject of discussion for the next occasion when Mr. Phelps
or Mr. Carter in the United States or in England, as I hope, meefc on
some platform where political economy and the abstract question as to

the rights of property are being discussed : and I shall relegate to that
occasion the question whether property is robbery, and wliether the
rights of the United States and of Great Britain to dispossess natives
of their territory and to possess themselves of it, is the exercise of a
legal right, or is a development of that principle which, years ago
woukl have been called the force of arms. My learned friend Mr. Car-
ter has kindly taken under his wing and protection all the various acts,

not altogether justifiable, which have been done by Great Britain and
by the United States in the past and reduced them all to a philosophic
basis. It seems to me, if I were to endeavour to follow him, I should
soon get out of my depth, and I am certain that I should not assist this

Tribunal. Therefore, 1 will confine myself to Ihe legal asjject of these
questions.

Sir, my learned friend Mr. Carter, turned from the four questions,

after a considerable discussion upon them, with a sense of relief, and
he said, on page 364 of the report of his speech,

—

I approach with satisfaction a stage of this debate where I have an opportnnity
for the first time of putting the claims of the United States upon a basis which I

feel to be impregnable. I mean the basis of a property interest. Now the United
States asserted a property interest connected with these seals in two forms which,
although they approach each other quite closely, and to a very considerable extent
depend on the same evidence and the same consideration, are yet so far distinct and
separate as to deserve a separate treatment.

And then he discussed the question of property in the seals and prop-

erty in a seal " herd".

Mr. President, the traditions of my profession prevent me from being-

able to say that any answer which I can give to this proposition places

Great Britain in an impregnable position, but I hope, as I said yester-

day, that my arguments will not receive less attention or less consider-

ation from this Tribunal if I abstain from endorsing them by personal
opinions; I may in the heat of the moment be misled into using expres-

sions which would look as though I was referring to my personal opin-

ion, one cannot avoid doing so particularly in answer to questions jmt
by the Tribunal, but I hope they will understand that I submit my
argument to their judgment without craving any additional weight from
the fact that I may be of opinion that my position is impregnable or

the reverse. I mention that because otherwise those who may be good
enough to read my argument may think that because I do not express
personal opinions or personal belief in the merits of my case, therefore

the case is entitled to less consideration, or my argument to less respect.

Now the proposition has been stated by my learned friend Mr. Carter
many times over and pretty much in the same language; and it is only
necessary for me to give one citation for the purpose of reminding you
of that to which I am about to address myself. He said (the particular

reference is at page 464 of the report before you)

:

Wherever an animal although commonly designated as wild, voluntarily subjects

itself to human power to such au extent as to enable a particular man or a partic-

ular nation to deal with that animal so as to take its annual increase and, at the
same time, to preserve the stock, it is the subject of property.

You will remember, Mr. President, that in an argument extending
over a very considerable time, my learned friend the Attorney General
dealt with that argument—and I could not with advantage supplement
what he said by any detailed examination of the main principles on
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wbich it is based. He pointed out that in the sense of subjection by the
seals to the control of man, in the sense of the same voluntary subjection
which takes place when the tame hoise or tame pi;i' or any other animal
of that kind which may have been originally wild comes, and with dumb
language, if I may use such an expression, asks to be fed or to be let

into its stable—he pointed out that In that sense there was no subjec-

tion by the seal to the control of man and he pointed out further that
this doctrine that property depended upon a particular individual being
able to take the annual increase must be ill-founded, for otherwise it

would have given a claim to property in man^ cases, if not in every
case, in which the law of all civilized countries has rejected it. I do
not propose to follow my learned friend, the Attorj-iey General, in detail

into those arguments.
He further struck, I submit with effect and successfully, at that

which my learned friends Mr, Phelps and Mr. Carter have assumed to

be so clear, that no argument was desired to support it and any com-
prehension could retain it: namely that a property in the seal "herd",
as distinct from a property in each individual seal, was clear and intel-

ligible, so that no demonstration or proof were necessary in support of

such a contention. I may be permitted only in a single sentence to say
that I have been—it may be the fault of my intelligence—unable to

understand how, if there is no property in the individual seal, there
can be a property in the aggregate of individual seals which forms the
''herd". Upon none of these points, though they occupy a very impor-
tant portion of my learned friend Mr. Carter's argument, and of the
Attorney General's reply, do I feel it necessary to trouble this Tribunal
with a lengthened argument. I have indicated sufiBciently, my concur-

rence in the view which the Attorney General presented to the Tribunal.
But I now come to that which in my submission is the vice which lies

at the root of the argument written and oral, on behalf of the United
States, a vice, I humbly submit, which, the moment it is recognised
and appreciated, destroys to a large extent the value of the contention
in respect of property. That vice is this, that the United States are

unable, so far as their argument discloses it to us, to see any difference

between the right which a man has to kill wild animals when they
happen to come upon his land, and the right of property in the animal
whether it is on the man's land or not. Over and over again in the

course of the interesting argument of my learned friend Mr. Coudert,

relieved as it was, as you Mr. President pointed out, by brightness in

many points, he stated this proposition, and said it was so selfevident

and so convincing by its mere enunciation that he woujd wait till the

other side were heard; in fact, he treated it as an admission by us. I

could refer to many passages; for iriStance at the very beginning of his

speech— I refer to page 554—he said:

Now to start from a point that is certaiu, to reach one that may be certain, have
we any rights of property at all as to the seals f Here, fortunately, we all concede
that we have, and it is said that upon tlie islands these are as much our property as

though they were sheep or calves.

Sir Charles Russell.—Certainly not.

Mr. Coudert.—Certainly not?
Sir Charles Russell.—Certainly not.

Mr. Coudert.—Well, I gave you credit, and I will take it back. I supposed that

when we held the seal in our hand—I supposed when we slit its ear— I supposed that

when we could put a brand up(m it, that it was our own, as much as it was if it

weie a sheep or ewe. Where it comes in I am absolutely incompetent to say. I

have read the argument on the other side with interest, and I supposed that it was
conceded that upon our land, in our hands, under our flag, in our waters, they were
as absolutely our property, as that book is mino.
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He was holding up the book from which he was coTiducting his argu-
ment. Sir, it is not saying too much to point out that this proposition,

stated over and over again by Mr. Coudert, stated also, though not so

l)ositively I admit, by Mr. Carter; because Mr. Carter did refer to the
distinctiou between the right of killing ratione soli, and the right of

property—I say that that proposition, stated over and over again by
my learned friend Mr. Coudert as being so plain as not to require argu-
ment, is radically unsound.
My learned friend, Mr. Phelps, in his written argument at page 132

states it, I admit, not quite so distinctly as Mr. Coudert, but still in all

probability meaning to maintain the same proposition. This passage
occurs—in his Argument having the same meaning, at page 132:

The complete right of property in the Government, while the animals are upon the
shore or within the cannon-shot range which marks the limit of territorial waters
cannot be denied.

Of course, if my learned friend, Mr. Phelps was then putting com-
pendiously that which other writers have put, that the exclusive right

of killing wild animals upon your oven laud gives you a qualified right

of property ratione soli, meaning thereby an exclusive right to kill—if

that is all Mr. Phelps meant, there is no necessity to discuss it any
more; but if the proposition is of any value at all it means this, that
the wild animals, so long as they happen to be on the Pribilof Islands
or in territorial waters are the property of the United States; and they
cannot draw any distinction between the United States and the lessees,

and therefore for this purpose they mean to allege that they are the
property of the lessees, that they have the right of killing them, and
they alone can exercise this ri^ht of killing, hunting, or shooting, or

whatever it may be.

Senator Morgan.—As to the lessees, they cannot have a property in

any of the seals except such as they kill.

Sir Richard Webster.—I contend that.

Senator Morgan.—The United States possess the right to all the
seals, and that gives them the privilege of killing some.

Sir EiCHARD Webster.—I must be permitted to reserve my state-

ment, because I could not assent to that statement or allow it to pass
as being supposed that I agree the United States have the right of

pro|)erty in these seals, because I contend most distinctly they have not.

Senator Morgan.—I meant to characterize it as the assertion of the
other side. It is not even an expression of my own opinion.

Sir Richard Webster.—Yes, but as I read the legislation of the
United States, it does not claim the property in these wild animals. I

agree with an observation which fell from Lord Hannen. He was desir-

ing to keep us close to the point when he asked Sir Charles Russell,

whether it would make any difTerence for the purpose of this discus-

sion, if the United States Statute purported to give right of property
in these seals. It would make no difference; and I will not argue any
false point, but I must not be understood by my learned friend as
conceding that in construing those Statutes of the United States as

between the Government and the lessees, or as between the Govern-
ment and a trespasser, they would have been able to lay the property
(to use a technical expression) in the United States. In two sentences
I will state my view. By the earliest legislation, the United States
created the Islands a Government reserve, not unknown in other parts
of America, not unknown in Canada: theyreserved the Islands, and that
enabled the United Sts^tes to grant licenses and to prevent other people
going to utilize those islands, or dealing with them in any way, except
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with the permission of the Government of the United States. And
as to wild animals, as the King, according to English law in years gone
by, in certain royal forests and royal parks could restrain people from
killing game, so the United States could restrain tbe citizens of the
United States from killing or catching anything or even from working
any minerals upon the Pribilof Islands, as they were a Government
reserve.

But the lawyers who framed those Statutes had too much knowledge
of law to endeavour to claim, even for the Government, property in

seals. If they have the pro])erty in seals they have the property in

birds, they have the property in fish which live in the waters, tbey have
the property in cod which come into the territorial waters. It is not a
question of seals only; the United States by its legislation, written in

the English language, as far as we can understand that legislation,

does not even purport to claim the property in the wild animal.
Mr. Justice Harlan.—What in your judgment could the United

States have done by statute which would have been regarded by you
as an assertion of right and property.

Sir EiCHARD Webster.—They could have said that, as between
themselves and their citizens, the property in all the game, and in all

the seals if you like in the Pribilof Islands, should be vested in a public
ofiScial or should be vested in the State. If they had said that, the
result would be, if the seals were killed, proceedings might be taken
by the United States for the value of the body, and a penalty might be
inflicted.

Lord Hannen.—Some people have asked that the property in game
should be given to the land owner.

Sir Richard Webster.—Yes, and I would point out according to

our game laws, as they have now existed for centuries there is no
ground for the suggestion that the property in game is in the Crown

—

whatever may have been the origin of the Game laws, there has not
been for years any foundation for that suggestion.

But, Mr. President, having made my respectful protest, let me say
to the members of the Tribunal, while I am supposed to concede that
even as between a citizen of the United States and the Government of

the United States the property of the seals may be in the Government,
I equally admit that from the point in view that we are considering it

is absolutely immaterial, because we are dealing with the right to cap-

ture and take these animals and the proporty in these animals when
they are upon the high seas.

I go back to the point which I was considering when the question

was j)ut to me and I repeat that so far as I know, the law of no civil-

ized nation has given the property in wild animals to the owner of the

soil on the ground that those wild animals are temporarily upon the

soil, being found here to-day and there to-morrow. I have examined
with care the law of the United States. I have examined with care the

law of Great Britain, and refreshed my memory upon it, in so far as I

may have forgotten points which I ought to know. I have examined
as thoroughly and exhaustively as I could the French law; and I have
placed at the disposal of my learned friend Mr. Phelps the full text of

the report upon the French law by a gentleman of great learning and
eminence, Maitre Clunet, obtained in case my own research in these

matters should not be sufficient, I say—speaking subject to correction

l)y the President,—that there is not the sliadow of a pretence of saying

that by the law of France the property in Avild animals is given to the

owner of the soil simply because they happen to be there j that in the
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French law as ii) the law of all other civilized countries that I know of,

it is merely a right to kill, and the right to property in them never
arises until possession is taken by killing. Sir, I ninst not speak with
too great confidence of the laws of other countries; but of course it is

only for the purpose of analogy that they are of service or of interest

to this Tribunal. But perhaps I may be allowed to say that I am not
aware of the law of any country, in which the law has been reduced
either to a code or is in such an advanced condition that it can be sum-
marized by text writers, or be referred to or appear in reported cases,

that gives at the present time the property in wild animals simply by
virtue of the possession of the soil on which they happen to be found.
And I cannot help thinking that it was a little bold of my learned friend
Mr. Coudertto start with the suggestion that he gave us credit for the
admission that we should concede that seals upon the Pribilof Islands,

in the territorial waters of the Pribilof Islands, and under the flag of

the United States, whatever that may mean—that on the territory and
in those waters we should concede that they were the property of the
United States just as much as the book which he held in his hand was
his property.

Sir, there is no distinction for this purpose, for the purpose of the
principles that we are applying, between nations and individuals. I

ought perhaps to say that my learned friends Mr. Carter and Mr.
Phelps, and I think Mr. Coudert too, did not suggest that there was
any distinction. They say actually in writing, at page 44 of the United
States Argument, that the principles of municipal law may be invoked
for the purpose of considering this right of property, and Mr. Carter
said, that from the pointof view in which he was considering this ques-
tion of property, it was the same between nations as between indi-

viduals. It could scarcely be contradicted, because the Government
of the United States must be taken to be an individual for this pur-
pose. If the property were allowed in the Government, the nation
would be itself an aggregation of individuals. So in the same way the
various subjects of Great Britain would be able to claim property upon
this principle as between one another. It is put very pointedly indeed
at page 44 in the following passage.

And the municipal jurisprudence of all nations proceeding upon the law of nature,
is everywhere in substantial accord upon the question what things are the subject
of property.

Therefore it is not in anyway misrepresenting the position of my
learned friend Mr. Phelps if I indicate that they do not base their case
upon any different principles, as applicable to nations, from those which
they would apply in the case of individuals.

Now, Mr. President, what is the law as between individuals'? Is it

the law that the presence on a piece of land of a wild animal gives the
property to the owner of the landwhile it is there? Sir Charles Russell
read from the United States authorities; and I am in this position, that
unless my leained friend Mr. Phelps was right in saying that one Amer-
ican Judge (I think he was Mr. Justice Nelson) in one case where he
was dealing with bees, thought that the presence of the bees in the
tree—not hived, but iu the tree—would give the owner of the tree

the property in the bees: unless that Judge did in fact express that
opinion, there is not a single authority for my learned friend's conten-
tion—not a single one. I suggested at the time to my learned friend

the Attorney General,—and Mr. Carter for the moment expressed accord
with the view that we were suggesting—that the learned Judge did
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Dot mean to decide anything of the kind, and that that point was not
befoie him; and when the whole of his judgment was examined, we
submit it is phiin that that learned Judge was laying down no differ-

ent rule at all, but was simply referring to tlie doctrine of pro])erty
ratione soli, i. e. the power to take that which was upon certain territory

or land for the time being.

Therefore, Mr. President, what is our position to day in regard to
this matter? The question is the same between Great Britain and the
United States as it might be between two owners of the Pribilof Islands,

as it might be between the owner of the island of St. Paul and the
owner ot the island of St. George. It is a pure accident, for the pur-
pose of the matter we are considering, that both those islands happen
to belong to the United States. They might have been on one side or
the other of that imaginary line which is drawn through the sea in

order to divide the territory of Eussia from that of the United States;
and so far as any knowledge in the minds of the United States nego-
tiators at that time was concerned, there might have been seal islands
as close to each other as St. Paul and St. George on either side of the
line, or those two islands themselves might have been on either side of
that imaginary line. Let us, just for a moment, and only for a moment,
test the case in that position. The St. Paul islander might say that the
seals bred upon his island came back to his island, and that while they
were on his island he could prevent anybody from killing them, he could
prevent anybody from coming and hunting them; and the same would
apply to the waters within which he was sujiposed to have exclusive
dominion. I am in this position. Sir:—That so far as the main fallacy
which I submit underlies the written and oral arguments of mj'^ learned
friends is concerned, there is not an authority or a vestige of authority,
(beyond that to which I have made passing reference and, which has
been, I submit, misunderstood,) which has laid down a different propo-
sition. There is not a vestige of authority with which I have to con-
tend. On the contrary they are all in my favor. But my learned
friends, knowing the extreme difficulty of their position, adduce in their
aid a doctrine which is well recognized as giving what is called, not an
absolute property, but a qualified property: and may I be permitted to

say. Sir, a doctrine which, if mere presence upon the islands had been
sufficient to give the absolute title, would have been wholly unneces-
sary; because I agree in the view presented by some members of the
Tribunal that if there be absolute property in a things that property
follows the thing where it goes, and does not depend upon geograph-
ical bounds at all. My learned friends being pressed by the difficulties

of their position, invoke what is called animus revertendi.

The President.—Sir Richard, I beg to observe that, even admitting
the statute law of the United States was to attribute property, as Lord
Hannen justly observed, some people attribute to it, in the g;ime or

the fish or the birds, in any definite part of the territory of the United
States, it would not be implied that other nations would acknowledge
that property anywhere.

Sir Richard Webster.—That, of course, Mr. President, is a fortiori
an instance of what I was saying, and we must assume, and we must
do gross injustice to the lawyers of the United States if we assume,
that in disregard of this consideration they have framed their statutes
as claiming property in these wild animals, not only while tliey are on
land and in territorial waters, but when they are to be found in any
part of the high sea. I do not wish to go back upon that, because I

do not think it is fair or just to impute such a meaning to the framers

B S, PT XIII 32
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of those statutes when it is not to be gathered from the statutes them-

selves. But, Sir, it is sufficient for my purpose to point out witlj refer-

ence to the observation you have made that when we refer to the

principles upon which the law of property in the United States, Great
Britain, and other civilized nations is based, we do not find any author-

ity for the suggestion that the presence of the animal upon the land or

within territorial waters gives anything more than a greater right and
opportunity of killing, because you can keep other people from coming
there. It does not increase your property in the animal one iota. It

is equally so whether the animal has an animus revertendi or whether
it has not. If you can catch it there, you can take possession of it,

and when you have taken possession of it, it is your property, and not

till then, and only as long as you can keep it in your jiossession and no
longer.

Now, Sir, when you were good enough to indicate that you were fol-

lowing what I ventured to put before you, by making that observation,

I was pointing out that, feeling their i:)osition, they claimed to have this

property by what they are pleased to call an application of the doctrine

of animus revertendi.

Senator Morgan.—Do you contend that the United States Govern-
ment, Sir Eichard, have not forbidden its citizens to acquire the private

ownership of fur-seals on the islands?

Sir Richard Webster.—I think the United States has permitted its

citizens to acquire private ownership with their license.

Senator Morgan.—The lessees you mean?
Sir Richard Webster.—The lessees

;
yes, Sir.

Senator Morgan.—I am speaking of private citizens that are not

lessees.

Sir Richard Webster.—Only because they have not got the right

to go there. That is all.

Senator Morgan.—I am speaking of private citizens who have the

right to go there?
Sir Richard Webster.—Certainly. Only because the Government

had said that: "None of our citizens shall kill seals on the Pribilof

Islands except with our leave."

They have not altered the law of property at all. The lessee has no
property in those seals until he has killed them. Mr. Senator, I address

you as a lawyer upon this matter, and I ask you to consider my argu-

ment simply and solely in that position; and I submit to you that the

lessee has no property in anyone of those seals until he has killed it,

and that the law of the United States has not given that lessee any
property in the seal ur.til it is killed.

Senator Morgan.—I should suppose he would have property in the

seal from the time he commenced di iving it to the shambles to be killed.

Sir Richard Webster.—I beg your pardon. He has no property
until he has succeeded in capturing it. I admit that he would have
evinced the intention of taking possession of it, just in the same way as

when I point my gun at a wild pheasant or a wild duck I evince my inten-

tion of shooting it if I can, and of taking possession of it and making
it my own; but I may miss with the gun, and the man may not succeed
in driving the seal to the place where he can knock it upon the head.

It is not the intention to drive that seal that gives property.

Senator Morgan.—What becomes, then, of the part of the statutes

that ]n'ohibits hunting by citizens of the United States.

Sir RiciTARD Webster.—That has the effect of saying that nobody
else may go there and try to take possession.



ORAL ARGUMENT OF SIR RICHARD WEBSTER, Q. C. M. P. 499

Senator Morgan.—I mean outside the three mile limit, anywhere in
Behriiig Sea?

Sir Richard Webster.—That is simply and solely that the United
States has said that in the interest of its revenue it will prevent its

citizens from killing seals—I mean assuming that to be the construction;
of course I do not want to argue again that was not the original con-
struction—but assume that there was a statute that no person should
kill any seal in Behring Sea east of that line in distinct terms, in so
many words: the result of that would be not that the United States
would claim any property, not that the United States statute would
give any property, but that in the interest of itself, of its lessees, of any
person who desired ultimately to kill seals on the islands and reduce
them into possession, the United States thought lit to make that game
law.

Senator Morgan.—But would it not be entirely clear that the person
who should kill seals in Behring Sea outside the three mile limit, he
being a citizen of the United States, could not acquire any property in
that animal?

Sir EiCHARD Webster.—It would not be so at all. Senator. That
would be entirely dependent upon whether or not by the United States
law the property in game killed by a person unlawfully did or did not
remain in him—a perfectly academic question, from the point of view
we are considering. I really do not know, I never have inquired,
whether by the United States law—if. a man goes on to the land of a
third person and unlawfully kills game, when that game is killed it

belongs to the owner of the land upon which it falls or whether it belongs
to the trespasser; but from the point of view which I am considering,
it makes no difference, because no property is acquired by anybody
until the thing is shot.

Mr. Justice Harlan.—Game killed under those circumstances be-
longs to the owner of the laud, I think, by our law.

Sir Richard Webster.—That is the law of England, but I did not
know whether any statute of the United States altered the law on that
subject.

Mr. Justice Harlan.—There is no statute on that subject.

Sir Richard Webster.—I am much obliged, Sir. My answer to the
Senator, and the answer upon which I am prepared to stand, is that
there would be no property in anybody at all until that game was shot.

Senator Morgan.—And that nobody in the United States had any
property in them !

Sir Richard Webster.—No; not in these seals.

Senator Morgan.—Then how could anybody acquire property under
such circumstances ratione solif

Sir Richard Webster.—It depends upon what you mean by ratione

soli. Ratione soli is the privilege to kill. I will put the case to you, Sir.

There was nothing to prevent the United States Government from say-

ing: We will by law prohibit every one of our citizens from killing

seals unless they take a license from the Government.
There is nothing to prevent it. That practice exists in England to-

day. I cannot kill a partridge or I cannot kill certain wild birds on my
own land even without the license of my Government. I presume—

I

do not really know—that the game laws of the United States are simi-

lar. I do not care for the i)urposes of my argument whether they are

or not; but nobody has ever pretended that that license to kill gives a
property in the game.
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Senator Morgan.—But it would prevent the property from being
vested in you if you shot the jiame contrarj' to law.

^

Sir KiCHARD Webster.—I really do not know that; and for my
purpose it is i^erfectly immaterial, because I do not care whether, when
the animal is killed, it belongs to the United States, or belongs to a
public officer, or belongs to me. My point, respectfully, Sir, is that until

it is killed there is no property in anybody at all. It is absolutely
immaterial to my argument whether when the animal is killed and taken
possession of the property in the body is in tlie ])erson who has killed

it or in the person ui)on whose land it falls, or, if you like, in the Gov-
ernment. The whole point we are discussing to day is,—Is there any
property in the live animal before possession has been taken of it; and
I do not perceive that any light is thrown ui)on that point by consid-

ering what technical rule applies as to the property in the animal when
killed.

Senator Morgan.—Then, as I understand you, the only way of

acquiring property in the fur-seal is to kill it?

Sir Richard Webster.—Unquestionably the only way of acquiring
property in the fur-seal is to kill it.

Senator Morgan.—That is what I meant.
Sir Richard Webster.—I am not referring, Sir, if you please, to

property in the islands that enables you to exclude other people.

The President.—You can take possession of a living fur-seal, I

suppose.
Sir Richard Webster.—Of course. I ought I suppose to have

included that; but from the question of Senator Morgan 1 did not think
he meant that.

Senator Morgan.—I -did not mean that.

Sir Richard Webster.—Let me give the answer. Of course if you
have a pond staked out on the shores of the Pribilof Islands and you
drive the seals into that water and keej) them there and feed them every
day, as you would animals in a zoological garden, then they become
coarctatus. They become restrained, and so long as you keep them there
you can take them out and shoot them and catch them. You have
reduced those seals into possession. You can possess a living seal as
well as a dead one. But I was dealing with the case of a seal which
was found at large, swimming, and I was answering the Senator with
reference to the point he was putting to me, that of a free swimming
seal in the high seas. Nobody can, according to the law as it stands
to-day, obtain the property in that seal except by taking possession of

the animal. That is my contention, and if I have not answered your
question sufficiently to explain my meaning, I know you will indicate

it to me.
Senator Morgan.—That answers the question entirely, I think. You

say there is no way of taking possession of the seal except by killing it.

Sir Richard Webster.—It is always important, Mr. President, to

be careful that a statement of that kind is exhaustive, and therefore I

thank you for putting the question to me. I was excluding zoological

gardens from my mind for the moment. Of course I admit that if you
retain animals in the sense of keeping them inclosed in a pen, that is

another method of obtaining possession of them and keeping them
alive.

The President.—Yes; and not only one but several of them in a
herd, I supjiose?

Sir Richard Webster.—Oh certainly; there is not the slightest

difierence.
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The Tribunal thereupon adjourned for a short time.

The President.—Sir Richard, we are ready to hear you.

Sir Richard Webster.—Mr. President, by an accident, and a very
fortunate accident, I am able to answer, before I resume my argument
Senator Morgan's question. Mr. Piggott (who was legal adviser to the

Japanese Cabinet), happens to be here, and he happens to be able to

give me, from his own knowledge, the references to the document that

we happen to have in Hertslet, here, with reference to the action that

Senator Morgan called attention to, in the year 1855. I am referring

to Hertslet, Vol. X, p. 408. The actual convention is not set out—it is

in an earlier volume—but in the year 1855 a convention was made
between Great Britain and the Emperor of Japan which gave Great
Britain the right to navigate a certain internal or inland sea—the one
referred to by Senator Morgan, which I believe was, at one place, only

a mile and three quarters or two miles wide—or something of that sort.

Senator Morgan.—It is not a Sea—it is the Straits of Sliimonoseki.

Sir Richard Webster.—I merely used the expression "inland sea",

because it will be found to be used in the original convention; but it

makes no difference.

Lord Hannen.—It is a passage from one large ocean to another.

Sir Richard Webster.—Yes. The Japanese name is "Inland Sea".

The President.—Was that confined, to England, or did it include

France and the United States?
Sir Richard Webster.—I think, if I remember rightly, the United

States subsequently joined in it.

Senator Morgan.—You mean in the Treaty?
Sir Richard Webster. —There are fourteen powers.

Senator Morgan.—We had no part in the Treaty.

Sir Richard Webster.—I will not say in the Treaty—I think it

will turn out that the United States got (either by Treaty or by some
other arrangement), the benefit of it; but for the purpose that I am
dealing with it at the present moment, it makes no difference.

The President.—In 1865 was it?

Sir Richard Webster.—1855.

The President.—That was the date of the Crimean war, and very

likely concerned the English and French fleets.

Sir Richard Webster.—Mr. Piggott tells me there were fifteen or

sixteen Powers that had the same rights, and I thought that probably

the United States were among them.
The Presiden r.—The same rights by Convention, of course?

Sir Richard Webster.—Do not let that be taken from me, if the

Senator says the United States had not.

Senator Morgan.—I do not think they had—not to my recollection.

Sir Richard Webster.—If the Senator says they had not, I will

look it up; but from the point of view he was putting to me, it makes
no difference.

Senator Morgan.—Not at all.

Sir Richard Webster.—Certain Powers, among others Great

Britain, had got these rights by Treaty. In 1804 a Prince of the name
of Choshiu—(I am referring now to the 12th volume of Hertslet p.

1145)—appears to have rebelled against the then Government of Japan

and objected to this right of passage being exercised by foreigners,

and, I believe, actually interfered with British ships in the course of

their navigation, whereupon Great Britain, in conjunction with the

United States, and with some other Powers, made an arrangement for

coercive measures which they should take to restrain the rebellious
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action of Cbosliiu wliicli the Government of Japan was not able to
restrain; and the action referred to by the learned Senator this morn-
ing, was tbe action taken by Great Britain to enforce their Treaty
rights which existed by the convention of 1855. If the learned Sena-
tor tells me that the United States had not got similar Treaty rights,

of coarse the argument would not apply; but I rather think it will be
found, when the history is looked up, that they also had Treaty right.

Senatop Morgan.—We only had the privileges, I think, of the most
favored nations.

Sir Richard Webster.—That would answer it at once. One knows
what the expression "favored nation", means,—that would give them,
at once the same rights. But at this page 1145 the history of it is

referred to. It will be found that the action was taken in 1801, pursu-
ant to a Memorandum which I will read.

Memorandum delivered by the representatives of Great Britain, France, the
United States, and the Netherlands, in Japan relative to the coercive measures to be
adopted against the Prince of Chioshiu in the Straits of Shimonoseki, and elsewhere.

So that the state of things is this—not that Great Britain was in

any way assuming to take any action against what I may call the de

facto and proper Government of Japan, but that they found that their

Treaty rights were being infringed by the action of a prince who was
practically rebelling against the Government of Japan, and, thereupon
they said to the Government of Japan : If you cannot put down this

rebellious chief, we will help you to do it.

And the recitals which I have in the memorandum before me are
distinct. The first paragraph is this

:

When the Treaty Powers in 1862 consented, on the representations of the Tycoon's
Envoys, to certain important modifications in the treaties; the spirit, the motives
and the extent of these concessions were clearly set forth.

In consenting to the deferred opening of the ports, mentioned in the memorandum
signed at the time, the Treaty Powers were careful to establish the fact that this
postponement, far from signifying a virtual abandonment of their rights, was, on
the contrary, to be taken as indicating their firm resolution to maintain them, by
furnishing the Tycoon with the means which he declared to be necessary for secur-
ing them in a more effectual manner.
In a word, the Japanese Government by the very teuor of those representations,

pledged itself to remove, in exchange for these temporary coiicessions, all the diffi-

culties of the time, and the obstacles which might oppose the development of our
relations.

But what have been the results of these promises and concessions?
The undersigned summed them up, when, last year in the month of July, they

addressed to the Tycoon an identical note describing the restrictions placed upon
commerce, the murderous assaults committed upon foreigners, the closing of the
Inland Sea, and the attacks made upon foreign vessels by a Daimio

:

That was the Prince of Choshiu, who was one of the Daimios, who
had been attacking foreign vessels. The memorandum then proceeds.

The Tycoon, by treating with foreigners on a footing of equality, has hurt the
national pride of the Daimios, while he has damaged their interests by reserving to
himself the monopoly of the new commercial relations.

It then sets out the statement that a certain number of these Daimios
had rebelled against the authority of the Government of Japan, taking,
as the cause of their complaint, these Treaty arrangements which had
been made by the Government with the various Powers which were
thought to be inconsistent with the national dignity. I now read from
page 1147:

The political situation of Japan might therefore be summed up as follows:
W^eakness of the Tycoon and increasing powerlessness of that Prince to resist the

violent pressure of a hostile majority.
Existence of a party favorable to continued relations with foreigners, btit at this

moment incapable of giving effect to its opinions.
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Finally, armaments of every kind, prepared with the loudly avowed intention of
expelling all foreigners from the country.
The position made for the Representative of Foreign Powers is the natural conse-

quence of the situation and the tendencies which they have just pointed out.

The residence in the capital is virtually interdicted.
The passage through the Inland Sea is forbidden to their vessels, hy means of

batteries erected with that object.

Then there is a further reference to other restrictions under which
foreigners were placed, and the memorandum j)roceeds in this way:

The recent decision of the Governments to which the demands on the part of the
Japanese Mission now in Europe has given rise, enable the undersigned clearly to
define their obligations. The foreign Powers not only reject in categorical terms
the propositions regarding the abandonment of Yokohama, but also refuse, by
anticipation, to listen to any overture for the modification of existing Treaties -or

curtailment of the rights they confer.

The instructions transmitted to the undersigned are identical. All are directed
to maintain Treaty rights intact, and to insist on their complete observance.

Then follows a reference of how the Treaty rights had been exer-

cised, most fairly, in the interests of the residents as well as of the
foreigners; and then the memorandum says:

Whereas a more energetic attitude would, on the contrary, have undonbtedlj', for
immediate result, the dissipation of the idea now entertained by the daimios, that
patience has only been dictated by weakness or fear.

A vigorous demonstration will disarrange schemes scarcely yet formed, and it is

calculated to give support to the party favorable to the maintenance of Treaties
before its oj)pouents will have time to crush it. It will moreover give a salutary
lesson to those semi-independent feudal chiefs who scotf at the obligations of
Treaties, the validity of which they repudiate, and who for the justification of their
continuous acts of violence appeal to a decree still in existence which makes
foreigners outlaws.

In a word, this decided attitude may furnish to the Tycoon an occasion to regain
an influence which is slipping from his weak hands, although he is far from willing
to abdicate or renounce his governing powers. At all events it may compel this

Prince [that was Choshiu] to abandon the system of duplicity and half-measures
which he now follows, and openly declare whether he wishes to respect the Treaties,

or sides with those who wish to tear them up.

Then the memorandum further states the unanimous agreement ot

the undersigned to the course that is going to be suggested, and then
it proceeds

:

How and where the first blow must be struck is easily determined by an examina-
tion of the present state of things.

While the majority of the party hostile to the Treaties has limited itself to

menaces, the Prince of Choshiu has resolutely taken the initiative of attack, by
prohibiting to foreign vessels all access to the Inland Sea, and by stopping the sup-
plies of produce for the Nagasaki market carried on hj native junks as has been
shown by the successive reports received from the Consular Agents at that port

;

such a continued violation of the Law of Nations and formal negation of Treaty
rights has been encouraged by the impunity which those perpetrating the acts have
been allowed to enjoy.

The President.—I believe the point is very clearly made out.

Sir Richard Webster.—That memorandum was signed by all the

Powers I have mentioned—the United States among them—relying

and insisting upon their rights under that Treaty.

Senator Morgan.—With deference, I do not believe that the point

has been clearly made out, and I beg to state the reasons, in deference

to the judgment of the learned President.

The President.—I mean with reference to what Sir Ritjhard told us.

Senator Morgan.—My reason for saying that is this: The Tycoon of

Japan was a military officer who undertook to put himself at the head
of the Government, and retire the Mikado on his ecclesiastical author-

ity simply.
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Sir Richard Webster.—That was Cliosliiu?

Senator Morgan.—No, the Mikado—on bis ecclesiastical authority
simply, and to cut him out from any participation in the civil Govern-
ment. The Tycoon while thus established, was denied by the Japanese
the powers of the Government to make that Treaty with Great Britain.

I have never been informed that the United States was a party to it

or the Netherlands, or France. That matter went on until a strife, a
revolution, occurred in Japan, by which the feudal chiefs (of whom the
Prince of Choshiu was one. Prince Negato) undertook to affirm and
re-establish the authority of the Mikado. The British Government
undertook to sustain the Tycoon and claimed the authority of the
Treaty it had made with the Tycoon, and in doing so it of course con-
tinued to send its ships through these narrow straits of Shimouoseki.
The Netherlands did the same and the United States did the same.
When the United States ship was attacked, Admiral Macdougal went
down with the " Wyoming", attacked the batteries of Prince of Choshiu,
and beat them; also three ships of war that were stationed in this very
narrow pass. The Tycoon was overthrown ; the Mikado was reinstated
in his power, and no new treaty arrangement has been made which
gives to any of these countries a higher power than they had before.

So that I beg leave to say, I suppose that that was an assertion on the
part of Great Britain, France, the Netherlands and the United States,

that that was a part of the high seas—a part of the open sea—through
which the ships of all countries had the right to pass, and that was at
the bottom of their contention.

Sir Richard Webster.—I only say, Senator, with great respect,

that from your own recital of it 1 should have tliought that the con-
trary conclusion must have been drawn. That the rights were origi-

nally given by Treaty, as far as Great Britain was concerned, there is

no doubt; and the fact that there has been no fresh Treaty since then,
seems to me to point to the irresistible inference that on the rebellion

of Choshiu against the lawful authority being put down, the old Treaty
rights revived, and that we have continued to navigate the inland
waters under the Treaty.

Senator Morgan,—There was just the contrary contention by the
United States, and upon that we paid back the indemnity money to

Japan that she had paid us on that occasion.

Sir Richard Webster,—I am only dealing with the information I

have before me; but certainly, so far as I have been able to obtain
information from the original documents at my disposal during the
interval of the adjournment, they appear at present to support the view
of this transaction that I have ventured to put before you. Of course
if there be other official documents which show I am wrong, I shall at
once admit it; but I cannot admit it in the face of the documents which
are the only ones to which I have access up to the present time.

The President.—Mr. Senator, your opinion would be that the United
States did not acknowledge the liberty of passing through these
straits ?

Senator Morgan.—It demanded the liberty of passing through.
Sir Richard Webster.—I cannot help thinking it will turn out that

they claimed it under the "favored nation" clause, which was the idea
that passed through Senator Morgan's mind—I cannot help thinking it

will turn out that there was a favored nation agreement between Japan
and the United States under which the United States claimed the same
privileges which Great Britain had.

Senator Morgan.—If so, there must have been, at the same time,
some other justification.
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Sir Richard Webster.—Following tlie actual documents, I cannot
but assume that when Great Powers ])ut forward Treaties, that real

bo7ia fide straightforward action was taken by the Great Powers.
The President.—At any rate, one fact is clear—that the Straits are

less than three miles wide.
Senator Morgan.—They are about a mile and a half wide.
The President.—Then it would seem they were territorial waters

unless Japan was brought to surrender what they considered as inland
waters.

Sir Richard Webster.—The first right, as far as Great Britain is

concerned, was by Treaty.
Senator Morgan.—They had been open to the nations of the world

—

for a great many years prior to the action on the part of Great Britain

in making the Treaty.
Sir Richard Webster.—The original right of Great Britain to go

through was by Treaty.
Lord Hannen.—Great Britain preferred to take it by Treaty rather

than to assert it as an international right.

Sir Richard Webster.—It does not seem to me that it is very close

to the point I was arguing ; but, of course, the Senator was good enough
to say that he desired it examined by the Counsel of both parties; and
I believe ([ speak with authority on this matter as my learned friend

Mr. Piggott is present), I have given an accurate account of the trans-

action as far as Great Britain is concerned unless documents are pro-

duced to show that I am wrong in that matter.

You will remember. Sir, at the adjournment of the Tribunal, I had
pressed most strongly that, in the case of all wild animals, in order to

acquire property, possession must be taken; and, in reply to the ques-

tions put by the Senator before the adjournment, my contention is that

no property at all could be acquired in a seal inside or outside terri-

torial waters till possession had been taken, and the only way in which
property could be acquired is by taking possession; and, with refer-

ence to the point he put to me as to what would happen if a United
States subject killed a seal in the waters of Behring Sea, I would reply

to him that prior to the year 1889, when President Harrison came into

Office and the law was extended over the waters of Behring Sea up
to the eastern line, there was no prohibition against the killing of male
seals at all outside what may be called the territorial waters of Alaska.

That is, to say, outside the proper limit of territorial waters, there was
no prohibition against a United States subject shooting a male seal,

and he would have acquired the right of property in that male seal by
shooting it, or killing it, or by capturing it, and by no other operation.

Now, I desire to supplement what I said in regard to this matter by
referring to two authorities only bearing on the question you were good

enough to put to me with reference to keeping the animals alive in a

pen or in an enclosure. It is a question entirely of whether the enclosure

in which they are held is such that you can, at any time, take possession

of them and capture them. That is referred to at page 31 of the British

Argument; and three authorities are given, one taken from a book,

which 1 think Mr. Justice Harlan has been recently looking through.

Pollock and Wright's book on " Possession in the Common Law", and I

read from page 31 of our Argument:

Trespass or theft cannot at common law be committed of living animals fera

naturae unless they arc tiune or confined. They may be in the p:irk oj- pond of a per-

son who has the exclusive ri<>ht to take tliem, but they are not in his possession

unless they are either so confined, or so powerless by reason of immaturity that thoy

can be taken at pleasure with certainty.
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And then two instances of that are given, both of which are author-
ities in our Courts,— Young v. Mitchens, where fish only partly in a
seine-net were held not to be in possession; that is to say, they were not
sufhciently captured: and Regina v. Revu Fothadu, where flsh in irri-

gation tanks in India (that is to say, large tanks not like ordinary
ponds or stews, where fish are kept when in possession) were held not
to be in possession.

Mr. Justice Harlan.—I should like to say that you must read the
sentence succeeding the one you read, in order to get at the full mean-
ing of the author.

[Sir Richard Webster.—The succeeding sentence, as the learned
Judge asks me to read it, is this

:

An animal, once tamed or reclaimed, may continue in a man's possession, although
it fly or run abroad at its will, if it is in the habit of returning regularly to a place
Tvhere it is under his complete control; such habit is commonly called "animus
revertendi."

The learned Judge must pardon me for pointing out, with great def-

erence, this does not bear on the question of tchat is sufficient posses-

sion. I am not on the question of animus revertendi now, or, I am sure
unintentionally, he would not have diverted the mind of the Court from
the question of what is sufficient possession. I am not on the question
of how that possession is continued, but what is sufficient possession:
and the test of sufficiency is that they can be taken at pleasure with cer-

tainty; and, in the same way, I shall show you that animals which, in

the proper sense of the word, have the animus revertendi can be so
taken without exception.

It is to be noted that the taking of an animal ferw naturw found at large, though
in fact having an animus revertendi, will not be theft if the talker had not the means
of knowing that it was reclaimed; not because there is no trespass, but becaiise an
essential ingredient of animus furandi is excluded by his ignorance that there was
an owner. In some cases, also, theft is excluded by reason that the taking is con-
stituted a lesser offence by Statute.

Mr. Justice Harlan.—I only referred to it because it was used there
in the argument to demonstrate the right to take them, and the right

of possession was gone when they left the enclosure. I only meant to

suggest that that sentence, taken in connection with the one you read,

would perhaps give the whole mind of the Author.
Sir KiCHARD Webster.—If that impression is conveyed by that pas-

sage in the argument, it is not what the persons who framed the argu-

ment meant. What the persons who tramed the argument meant was
what is the question of what is sufficient possession, and that that can
be retained by animus revertendi, not only do we not dispute, but in the
subsequent passage that is pointed out. I do not think with great def-

erence a, lawyer would have stated it differently, though doubtless he
would have been careful to point out, that possession is preserved by
what the law calls animus revertendi because you have to differentiate

the case of animals of which possession has been taken.
The President.—Do you understand the last phrase you read from

Pollock and Wright as meaning, that when there is no animus furandi,
when one takes this reclaimed game out of premises where it is gener-

ally kept, he would legally get possession of it?

Sir KiCHARD Webster.—I think that is not the sentence to which
the learned Judge referred. The distinction would affect the question
of its being a crime, but would not touch the question of property.

The President.—You do not think the other alludes to the ques-

tion of property.



ORAL ARGUMENT OF SIR RICHARD WEBSTER, Q. C. M. P. 507

Sir Richard Webster.—I tliink tbe question of property ended at
the words "Such habit is called au animus rcvertendiJ^

Those are the two vsentences to which Mr. Justice Harlan called my
attention. I only read further in case I should have omitted anything:.
The President.— Still, it was interesting.

Lord Hannen.—The Authors go on to point out that even if the
animal has been tamed and reclaimed, yet, if it is at large so that the
taker has no means of knowing it was private proi^erty, it negatives
the idea of his having the animus furandi.
The President.—Yes; but what as to the question of property?
Lord Hannen.—It does not touch the question of property in the

man who has reclaimed, but only deals with the guilt of the person
who took it.

The President.— You would consider the man who reclaimed
remains legal owner.

Sir Richard Webster.—As my Lord Hannen put, if the animal
was his on the ground of having been tamed and reclaimed, and it was
going to return to his dominion or place, it would still remain his.

The President.—So that the man that intercepted it would not be
punished for theft, but it would not alter the property.

Sir Richard Webster.—Y'es. Take the case of a tame stray horse;
I doubt very much if a man could be punished for theft if he simply
caught the horse, and did not know whose it was, and kept it. He would
have no defence to an action for not bringing it back; but he could not
be charged with theft, because he would say:—It was a stray horse,
and I took it because no one was there with it.

I will not overlook this question of animus revertendi, and I assure
Mr. Justice Harlan that 1 had not the slightest idea of suggesting that
property might not be continued by means of animus revertendi but it

was the second branch of that which I was about to address myself to.

Mr. Justice Harlan.—You must excuse me, I did so, because in

printed Argument of Great Britain it is introduced in the discussion of
the question of property.

Sir Richard Webster.—I think quite rightly, but you must look
at the argument as a whole.
Mr. Justice Harlan.—I understand and I only meant that that sen-

tence should be taken with the one quoted in the brief to get the full

mind of the author.

Sir Richard Webster.—Yes, I think the answer is to consider
whether the person who framed it was considering the whole subject
or part of it and I understand they were only dealing with possession
as distinguished from how that possession would be continued.

Sir, I cannot state this question of what is sufficient possession bet-

ter than in the language of Savigny which is cited in the United States
Argument page 108

:

Wild animals are only possessed so long as some special disposition (custodia)

exists which enables us actually to get them into our power. It is not every cus-

todia, therefore which is sufficient; whoever, for instance, keeps wild animals in a
park, or fish in a lake, has undoubtedly done something to secure them, but it does
not depend upon his mere will, but on a variety of accidents whether he can actually
catch them when he wishes, consequently, possession is not here retained; quite
otherwise with fish kept in a stew, or animals in a yard, because then they may be
caught at any moment. Thirdly, wild beasts tamed artificially are likened to domes-
ticated animals so long as they retain the habit of returning to the spot where their

possessor keeps them {donee animum, i. e. consnetudinem, revertendi habet).

Now I resume the thread which I dropped just before the adjourn-

ment. Pressed with the difficulty of contending successfully that the
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presence of the wild animals on land or in territorial waters was suffi-

cient, the advisers of the United States have endeavoured to supple-

ment their case by saying that tlie property that the United States or the
owners of lands have depends on animus revertendi. In that they are
guilty of two fallacies. One I have endeavoured to expose; the other I

am about to expose. The two fallacies are, first, that the suggestion
that mere presence of the wild animals upon the islands gives property
at all in the animal; and, second, that that property whatever it was is

retained by what they are pleased to call animus revertendi.

I address myself as closely as I can to the second branch of the
argument. I must put my proposition somewhat boldly, but I am open
to refutation and answer if I make a mistake therein—I assert there is

no instance in the books where the doctrine of animus revertendi has
been applied, where possession had not been already previously taken.
I say the doctrine of animus revertendi only applies where possession
has been taken, so that, in fact, the person has had at some time or

other the power of taking and actually capturing and possessing the
animals. I care not which animal be chosen, I will take only one of

the four or five instances there are in the books to which attention

may be called; but I should like to take two, one of which certainly

appeared very, very often in the argument of my learned friend, Mr.
Carter, because I could not help thinking that like the bee that returns

to the flower from time to time to get honey from it, whenever my
learned friend, Mr. Carter, was a little exhausted, he returned to the
bees themselves as his stock instance; and I do not think I shall be
wrong in saying those highly-favoured bees appeared half-a-dozen times
in my learned friend, Mr. Carter's argument, not too often for my pur-

pose, because they are a very effective illustration of what I mean; I

will take the case of the bees. There is never any property in the bees
whatever till they have been hived. Every authority agrees on that

—

Roman, English, American, French. There is no property in the bees
whatever till they have been hived. What does hiving mean ? Hiving
means that in a house prepared for the reception of the bees, moveable
if it is considered desirable they should be moved—a skip either made
of straw or a structure of wood capable of being closed, so that the
bees can be carried away when in the hive, if you desire to take them
to another place in that hive; when they have been so hived and by
their habits continue to return home to that hive, then so long and so

long only is there a property in the swarm or the herd, if ray learned
friend likes it, or the hive of bees. Take pigeons in a dovecot. The
dovecot is provided and is repeatedly closed at night, but whether
closed at night or not, it could be if necessary. In both cases there is

food supplied where it is desirable that the animal should have food.

The President.—You do not speak of a tame dove now.
Sir Richard Webster.—I speak of a dove or pigeon in respect of

which this animus revertendi is supposed to continue the possession

—

pigeons in a dovecot or pigeon-house. It depends on what you call

tame, because there is no case in the books of the wild pigeon that
nests in your trees or the rocks, which come back every day or every
night, having fed in the fields of the adjoining farmers, being your
property. On the contrary, it is specifically put with respect to the
pigeons that are housed in the dovecote.
Lord Hannen.—Homed.
Sir Richard Webster.—Yes, their home is in the dovecote or

pigeon-house. Whether they are tame birds in the sense of feeding
out of your hand is a question of degree.
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The President.—You mean pigeons not fed by the hand of man.
Sir Richard Webster.—Well there are and there are not—as a

matter of fact speaking of these pigeons if they canuot get food in very
hard times in the iiekls they woukl be fed in the dove-cot, and indeed
the way they are induced to come to the dove-cot in the first instance
is that food is scattered and they are attracted to it by the art of man.
But my point is, and I challenge my learned friend to contradict it,

that there is no case of the doctrine of animus revertendi being applied,
except where the animal has previous to its departure been in some
place in which possession has been or could be in fact taken. I have
all the authorities under my hand and you will remember them—the
geese that fed out of the man's hand and were driven away by the
Defendant's dog which had twice been brought back and said to be
so tame they fed out of the man's hand: the bees in their hive: the
pigeons, as 1 have already said, in their dove-cot or house: the deer
which have been made so tame that they will go into an enclosure or
stable where they could be kept if it was desired to keep them, and
have been so accustomed to it by the hand of man that they come back
intending, as Saviguy puts it, and I cannot put it better than it is put
in page 108. "To return to the spot where their possessor keeps
them."
Now what is the case made to day? The case made to-day is that

migratory instinct is equivalent to animus revertendi, that is to say the
fact that the animal, the seal, in the spring of the year, comes to the
land—either the male from sexual instincts, or the female to be deliv-

ered of its young—that it is the habit of coming to and fro to the land
for a limited portion of the year and then returning to the sea—it is

said that that migratory instinct in equivalent to an animus revertendi.

Now I appeal, Mr. President, to you and to every member of this Tri-

bunal, as a lawyer, and I appeal to their impartial judgment that they
can not only find no authority, but not even a vestige of an authority
for the suggestion that migratory instincts are sufficient to give a prop-
erty in animals on the ground that that is an animus revertendi. Sir, if

that be the case there are literally speaking in England (I do not know
enough about the United States to speak of them) hundreds of kinds
bii'ds that in their migration come back to the same identical spot—to

the same tree and year after year make their nests in the same place or

repair the old nests and occupy the same place, and those birds may go
away at other times of the year from equally natural instincts either

climate or from some other cause—because the food does not suit

them—and yet not only is there no trace of such a doctrine, but when-
ever the matter has come up it has been pointed out that migratory
instincts are not sufficient. Every authority that my learned friend

has cited supports my contention. I remember one—though I could go
through all, but they were exhaustively examined by the Attorney Gen-
eral

—

Hammond v. Mockett where the crows, or rooks as they ought to

be called, built reguhirly in a man's trees, came regularly there and
were in the habit of frequenting those trees in his property. It was
held on the same principle we have been discussing, though there was
not only the strongest animus revertendi but an indisputable animus
revertendi, that there was no property in them.
Mr. Justice Harlan.—Was not that mainly on the ground that the

Court said it was an animal that was not useful but a nuisance?
Sir liiCHARD Webster.—No, certainly not. I say the whole of the

earlier part of the judgment proceeds entirely upon the question of

property. There being no i^roperty in the animal at all as being an
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animal /era? naturae^ tbey do, in the otber part of their judgment, refer

to the fact that rooks are not usually of an article of food. If you will

be good enough to look at the full report of that case, you will find

some five or six out of the eight pages of the Judgment proceed entirely

on the ground I have been mentioning to you, that there is no property
in a wild animal simply because it returns and lives in my trees or my
ground; and not being an article of food comes in entirely at the end
of the Judgment, and is not made the subject of the Judgment.

Senator Morgan.—It might not do to assume, accepting your dis-

tinction to be correct between migratory instincts and animus rever-

tendi, that the seals that occupy Eehring Sea periodically are drawn to

those Islands by simply migratory instincts. For instance, a nursing-
mother, that goes out to find food in order to nourish herself to be able

to feed her young could not be said to return under a migratory instinct,

but an animus revertendi.

Sir EiCHARD Webster.—I was not attempting to deal with any
specific difference which may be drawn between particular seals or
classes of seals.

Senator Morgan.—But the princiide, unless it applies clearly all

through, does not apply at all.

Sir KiCHARD Webster.—If you say so and give judgment, then I

must bow.
Senator Morgan.—No, I do not say so, and I do not give judgment^

I make a suggestion for you to argue.
Sir EiCHARD Webster.—I can scarcely conceive, Senator, if persons

were in a position to establish ownership in any particular animal, that
that would carry with it those animals to which none of those principles
applied.

Senator Morgan.—It might not.

Sir EiCHARD Webster.—But your assumption was that, if the prin-

ciple applied, it applied all through.
Senator Morgan.—No; I make no assumption, I simply put a ques-

tion. If it is applied at all, should it not be applied throughout? And
I think that is a fair question for you to answer.

Sir EiCHARD Webster.—I agree; and I do not shrink from it; you
have to see what the principle is; and it is this, not that the animal is

property during a given month, or during a certain number of weeks,
but always property, and this property for which my learned friend con-
tended is proi)erty in the seals when they are thousands of miles away
at all times of the year. It has been put by Mr. Carter and Mr. Coudert
orally, and in writing by Mr. Phelps, that that property follows the ani-

mal wherever it is; and it might be impossible to justify a claim upon
the limited view or application of the principle which I am referring to.

But, if I might again respectfnlly put my point, 1 will then pass from
it, that there is no greater property in the pup than there is in the
mother, or in the two combined; and I say, with great respect, that,

until possession has been taken, the true doctrine of animus revertendi
does not apply. If you will remember, I was protesting against the
idea that migratory instincts, speaking of the herd as a whole, can be
turned into animus revertendi, but my main proposition, which I enun-
ciated a few moments ago, is, that, until possession has been taken in
the sense that that animal has been in such circumstances that the man
has actually captured it, the doctrine of animus revertendi has no appli-

cation of any sort or kind.
The wild deer that is in the park, and that never has been tamed or

reclaimed at all equally has the animus revertendi to return to feed, per-
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haps to the same pastures as the tame one. The hind that drops the
calf has the same animus revertendi to return and feed the calf wherever
it may be; but until possession has been taken, neitlier in one case nor
in the other is there any property-.

But it may be said to me—You are not stating the law as to the
strongest case that can be put against you sufficiently fairly.

Before I come to that however, I would ask Mr. Justice Harlan's atten-

tion in justification of what I have said, that so far from the doctrine

of the rooks not being fit for food, being the ratione decitendi or the basis

of the judgment in Hannam v. Moclcett, in a passage which unfortu-

nately is by a inadvertence not set out in the United States Case, imme-
diately following where they do stop, and within a few lines of it, this

passage occurs

:

And even with respect to animals ferce naturae, though they be fit for food, such as
rabbits, a man Las no right of property in them. In Bolston's Case, it was adjudged
that if a man makes coney burroughs in his own land which increase in so great
number that they destroy his neighbour's land ... he has no property in them.

Of course you know, Mr. President, that "conies" are rabbits. It is

the word that is used in this case to describe rabbits.

Mr. Justice Harlan.—That means that he has no property in the
wild animals simply because they are wild.

Sir EiCHAKD Webster.—'So^ sir ; simply because they are coming
back; they are supposed to have gone off; I agree that they are rab-

bits supposed to have gone off the land of the man who made the coney
burroughs on to another man's land.

Mr. Justice Harlan.—On what land are they killed?

Sir Richard Webster.—They are killed on the land of the stranger.

There are two adjoining proprietors, A and B. A makes coney bur-

roughs, or in other word a house for the conies, feeds them, if you like,

puts down turnips in hard weather in order that the conies may not eat

his trees. The rabbits run out of their holes and run on to the land of

the adjoining owner B; B shoots them. They are B's rabbits when he
has shot them, and A has no claim against him, in other words although
he made the coney burroughs, A has no property in them. I think. Sir,

that as to the distinction which you have put to me, tending, to remove
the force of my argument based on Hannam v. Moclcett, I have satisfied

you that it is impossible on a fair examination of this judgment to come
to the conclusion that the fact that the rooks were not ordinarily fit for

food had anything to do with the judgment at all.

Senator Morgan.—If shoots the conies on the land of B, they belong
to B ratione solif

Sir Richard Webster.—If C reduces into possession, by killing,

the wild animals on the land of B, the dead animal it belongs to 13.

That is a fiction of the law.

—

Senator Morgan.—Ah!
Sir Richard Webster.—Well, Senator, I am not unwilling to grap-

ple with tbe point.

Senator Morgan.—I beg your pardon; I did not think it was a fic-

tion of the law, I thought it was a jirovision of the law, a decision.

Sir Richard Webster.—Really I used that expression, but I did

not mean ficti(m in that sense. I merely meant the dead animal being

a thing which, as was said in the House of Lords, is in somebody's
possession, it is given by oiu- law, contrary to the civil law, contrary to

the Roman law

—

The President.—And to the French law also.
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Sir EiCHARD Webster.—Yes. The possession is given to the man
on whose laud it falls and not to the trespasser.

Senator Morgan.—Suppose that C when he kills the coney is on the
public iiighway and kills it there. Whose property is it then?

Sir Richard Webster.—I believe it would be the property of the
killer.

Lord Hannen.—Other questions may arise in that case. If it is only
a right of way, the property may belong to another person.

Sir Richard Webster.—Yes; you have to consider what kind of a
road the highway is.

Senator Morgan.—The King's highway where everybody has a right
to go, and nobody has a right to trespass upon the property of his

neighbour ?

Sir Richard Webster.—I, Mr. President, have been accustomed
now by long training, if I can, to go straight to the real point; and the
real point is that there is no property in any of these animals until they
are captured alive or dead, and therefore it makes no difference to my
purpose in whom the property is after they are captured, after they are
dead. If I am well founded—and I am quite willing to stake my case
upon it—that there is no property in wild animals until possession has
been taken of them, and that the only effect of the animus revertendi is

to preserve the property acquired by the taking of possession as long
as the animal is coming back and intends to come back to the premises
of the person who has reclaimed or tamed it, the whole question of whose
property it is after it is dead is absolutely academic. It throws no light

whatever upon the matter. According to the French law, as you have
said, and as I have found out myself by research, the animal killed on
the property of another man belongs to the man who shot it. Accord-
ing to the English law and the doctrine that a man shall not take advan-
tage of his own wrong the animal belongs to the man on whose land it

lies when it is dead.
The President.—That is a special provision of the law.
Sir Richard Webster.—It is a special provision, and it does not

advance us on the road one single step.

The President.—It seems contrary to the principle?

Sir Richard Webster.—I do not really know whether it is contrary
to the i^rinciple or not. It seems to me entirely—I will not use that
word fiction again—a rule one way or the other. It makes no differ-

ence to the point we are considering, and it seems to afford no light or
assistance.

The President.—You are aware that under the French law a man
who has a wood in which are conies is responsible for the damage which
the conies do to a neighbour; but that does not alter, I believe, the
question of property.

Sir Richard Webster.—But also by the French law, Mr. President,
if the conies run out on the other man's land that other man may shoot
them.
The President.—Yes.
Sir Richard Webster.—And therefore, as a conclusive answer, as

far as property is concerned, the man out of whose wood they have
run has no property in those conies. And they might equally be said
to be the property of the man on whose property they have run.
Mr. President, may I point my argument in one sentence, showing

you the bearing of the two limbs of the argument. I assume I have
made my ground good, and to avoid repetition I assume that I have
satisfied you that there is no property in a wild animal going on to a
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man's land simply by virtue of its going there; that he has only got
a right of killing it and capturing it and treating it as his keejjiug
other persons off his land.

That animal runs away, swims away, or flies away from the man's
land. How can the fact that the animal intends by natural instincts
to return to that same piece of land give the man a greater property
than he has when the animal is on the land. If I have not made my
point clear though I hope I have, let me repeat myself. The animal
comes on to my land. I assume for the i^urpose of my argument that
I have shown you that according to the law of all civilized nations I
have no property in that wild animal. The animal leaves the land,
meaning to come back the next year, if it has any intention at all by
natural instinct to come back to the land. AVhen it is off the laud
in the sea how can the animus rcvertendi in that sense, the instinct to
return, give me when the animal is off" my land, a greater property
than I had when the animal Avas on it. Sir, I submit to this Tribunal
that the more this question of property is examined the more impos-
sible—I will not nse any word which my friends may think not suffi-

ciently respectful to their position—the more impossible their position
becomes. It may be said that I have not correctly stated the law as
to these cases where the animus revertendi continues property—not
gives it, please. It never does anything but continue property. The
animus revertendi only continues the property which has been created
by some previous act.

The President.—I do not believe the contrary was argued, Sir

Eichard.
Sir EiCHARD Webster.—I do not know that, Sir. I have no right

to assume it.

The President.—I believe the question was about possession.
Sir Richard Webster.—Would you be good enough to look, Mr.

President, at page 109 of the United States Argument, where in a book
of the higiiest authority, cited by everybody with approval, cited by
my learned friends as supporting their proposition—I mean the second
book of Bracton—the language is:

In the first place, throusli the first takiug of those things which belong to no
person, and which now belong to the King by civil right, and are not common as
of olden time, such, for instance, as wild beasts, birds, and fish, and all animals
which are born on the earth, or in the sea, or in the sky, or in the air; wherever
they may be captured aud wherever they shall have been captured, they begin to

be mine because they are coerced under my keeping, and by the same reason, if

they escape from my keeping, and recover their natural liberty they cease to be
mine, and again belong to the first taker.

Can anybody have the hardihood to suggest that the seals do not
recover their natural liberty?

The President.—I thought you argued that they had never lost it.

Sir RiOHABD Webster.—Certainly.

Senator Morgan.—The first question is, what is their natural lib-

erty? Is natural liberty feeding in the sea or existing and being born
upon the land.

Sir Eichard Webster.—Senator, with very great deference, it does
not touch my point the least in the world. I care not what view you
take, whether they are upon the land and get all their food upon it and
do not go out into the sea at all. My position is, you do not get any
property, according to the law of all civilized nations, until possession

has been taken.
Senator Morgan.—That is, provided they are animals ferce naturce?

Sir Eichard Websti:r.—Certainly j but we must not have the ques-

tion shifted every moment.

B s, PT xni 33
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Senator Morgan.—jS'o; I do not shift it at all. I supposed you
meant subject to that qualification.

Sir Kichard Webster.—I hope so. The seals have never lost their

liberty. The seals that are driven and killed possibly have not much
liberty left. The seals that are not driven and go away have never

lost their liberty at all. If a man has tried to drive them if he let

them go he does not restrain their liberty.

The President.—I believe that is agreed between both parties,

what you have just stated.

Sir Richard Webster.—It may be, Mr. President. Of course it is

not possible to argue every point at the same moment; and that is

why I reminded the learned Senator that the introduction of the sug-

gestion which he was good enough to make to me did not bear upon
the argument which 1 was proceeding upon. I was i)roceeding upon
the theory that originally the seal was an animal ferw naturw; that it

never has lost its liberty 5 and that never having lost its liberty no pos-

session has been taken of it; that no possession or occupation having
"been taken, the doctrine of animus revertendi has no application at all.

I was met with the case of the bees; and accordingly I desire to say
that the strongest case they can x)ut, namely, that of those bees, fails

them altogether.

ISow Bracton puts it on their originally having lost their liberty:

But they recover their natural liberty then, when they have either escaped from
my sight in the free air, and are no longer in my keeping, or when they are within
my sight under such circumstances that it is impossible lor me to overtake them.

Occuj)ation also comprises fishing, hunting, and capturing.

Now then, here is the point the Senator put to me about wishing to

drive them

:

Pursuit alone does not make a thing mine, for although I liave wounded a wild beast
so that it may be captured, nevertheless it is not mine unless I capture it. On the
contrary it will belong to him who first takes it, for many things usually happen to
prevent the capturing it. Likewise, if a wild boar falls into a net which I have spread
for hunting, and I have carried it off, having with much exertion extracted it from
the net, it will be mine, if it shall have come into my power, unless custom or privi-

lege rules to the contrary.

There were certain privileges about wild boars that prevented people
from catching them at one time, and that was what Bracton was refer-

ring to.

The President.—Was that under the feudal law or in general?
Sir EiCHARD Webster.—I think they were under the feudal laws.

Occupation also includes shutting up, as in the case of bees, which are wild by
nature.

I do not know whether the American Judge referred to meant to con-
tradict this or not.

For if they should have settled on my tree they would not be any the more mine,
until I have shut them up in a hive, than birds which have made a nest in my tree,
and therefore if another person shall shut them up, he will have the dominion over
them. A swarm, also, which has flown away out of my hive

—

That is to say, which has already been reduced to possession in the
Mve

:

is so long understood to be mine as long as it is in my sight, and the overtaking of it
is not impossible, otherwise they belong to the first taker; but if a person shall
capture them, he does not make them his own if he shall know that they are another's,
but he commits a theft unless he has the intention to restore them. And these things
are true, unless sometimes from custom in some parts the j)ractice is otherwise.
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Now, I should ask the Senator kindly to letme read this great author-
ity upon the question which he introduced a moment ago into my
argument, as to whether seals are domestic or not.

What has been said above applies to animals which have remained at all times
wild; and if wild animals have been tamed

—

Is there any living being who suggests that these seals have been
tamed? Could any reasonable man suggest it for a moment.

if wild animals have been tamed, and they by habit go out and return, fly away

—

That means with a tamed habit,

such as deer, swans, scafowls, and doves, and such like, another rule has been
approved that they are so long considered as ours as long as they have the disposi-
tion to return ; for if they have no disposition to return they cease to be ours. But
they seem to cease to have the disposition to return when they have abandoned the
habit of returning; and the same is said of fowls aud geese which have become wild
after being tamed.

Mr. President, there is not, I submit, the shadow of a doubt that this

habit of returning means the habit of returning after they have been
tamed, not the habit of returning while they are in a wild condition.

The President.—You made your case perhaps easier in saying that
the seals had been stated to be tame. They were not precisely argued
to be tame. They were argued to be the object of what Mr. Carter
called a husbandry.

Sir EiCHARD Webster.—With great deference, Mr. President, there
is no case in which what my friend Mr. Carter calls the creation of a
husbandry has been supposed to be equivalent either to taming or taking
possession of the animal. The sparing and not slaughtering the whole,
the abstaining from the right to kill on your land never has been sug-
gested as giving j)roperty. I could give you instances without number.
Why, in the case of the rabbits, there is not as much husbandry in the
seals as there is in the rabbits. It seems to me, Sir, that the mere
statement of the case of rabbits is sufficient. The rabbit man, on the
hypothesis, may construct the burrows. Nothing of that kind is done
for the seal. No house is built for them. Tbe man, if he chooses to do
it, can feed the rabbits, to induce them to return.

The President.—You compare the seal to the rabbit, upon which
there is no doubt. Suppose we com])are them with the bee. The bee is

not a tame animal.
Sir EiCHARD Webster.—Let me compare it. Sir, with the case of the

bee. In the case of the bee, the man builds the hive, builds the house
in which the stock is going to be hived. As a matter of fact, as you no
doubt know perfectly well, he does 'in hard weather actually feed the
bees, and he does make convenient places in which the bee can store its

honey; and modern invention has actually assisted him in the formation
of the comb in which the honey will be placed.
Lord Hannen.—Those are the grounds upon which the French law

is based in the case you refer to.

The President.—You know you just objected to calling the pigeons
tame. You would not call the bees tame, either. I think the word
"tame" is not quite correct.

Sir EiCHARD Webster.—I am afraid, Mr. President, I did not make
my meaning clear. I did not object to your calling the pigeons tame.
I merely suggested I was not dealing with the case of tame animals in
that sense, but of animals which had been by the act of man induced to
take up a lodging in his dovecote, to go out and return, and I desired the
distinction to be drawn so that you would not think I was referring to
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aniraals that would come and feed out of your Land. The bee is hived,

and, as the French hiw has ]iointed out, hived by the act of man, and
induced to return to that place, as Savigny puts it, where the owner
keeps them, Avhere the owner has the means of taking possession of

them. He can shut up the door of the hive and carry the whole hive

away with him. That is the degree of possession in the case of the bee;

and it is quite remarkable when you i^emember that the mere settling of

a swarm of bees upon your tree gives you no property in them.

Senator Morgan.—Suppose the bees go into the tree and make their

hive there without your assistance, do not they become your property?
Sir EiCHARD Webster.—Simply and solely because you have got

the power of cutting down the tree and taking the honey, and nobody
else can do it.

Senator Morgan.—That is the whole matter. You have got the

dominion over it.

Sir Richard Webster.—If you say so, that is sufficient. I can
say uo more.
Senator Morgan.—I suggest that ; I do not assert it.

Marquis Visconti-Venosta.—So you say that the animal has not the
animus revertendi unless it returns to the place where man has i^revi-

ously kept it. That is your contention?
Sir EiCHARD Webster.—That is my contention ; that according to

the law of all civilized countries, animus revertendi has no oi)eration at

all until the man, has had the animal in his keeping. It is not my own
language, Mr. President.
Mr. Justice Harlan.—You mean in his actual manual keeping?
Sir Richard Webster.—'No.

Mr. Justice Harlan.—I did not so understand you, but I thought I

would ask the question, so that you might bring out the point.

Sir Richard Webster.—I do not think it could fairly be put upon
me that I meant that. I took the case of deer, that are induced to come
into a stable, and which by food being i:)laced there, and by men going
among them, can be fed and tamed in the sense which Mr. Carter relies

u])on as was the case of the deer in the i)ark of Lord Abergavenny. It

would not be right to say they were in the manual possession, in the
sense of being held, but they were in such a possession that at any
moment the man can take jiossession of the whole of those which are

tame, and they have got the intention of returning to the place where
the man has had them in possession.

The President.—I beg your pardon; it perhaps is not quite regular,

but it might be well to ask Mr. Cgrter, or one of the other gentlemen
to tell us what their view of this matter is. It would make the case

more easy for us.

Sir Richard Webster.—I am afraid it would be inviting their reply

now, Mr. President. That is all.

The President.—Of course if you would in'efer to continue your
argument.

Sir Richard Webster,—I have said all I desire to say.

The President.—I thought there was no difference between you as

to animus revertendi.

Sir Richard Webster.—By all means, Mr. President, if you will

put the question, I shall be only too glad to submit to your wishes.
The President.—No; I think it will be answered later: and you

might perhaps go on with your argument.
Sir Richard Webster.—Mr. President, I will only say, if you will

forgive me for repeating it, that in every one of our books of authority,
Blackstone, Bractou, Savigny and all the books, the law has been stated
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in this way, without deviation. My position is that there is nothing to

the contrary. Yon are asli;c(l to invent this law for the benefit of the

United States. The learned Senator put to me just a niouient ago the

question, supposing the wild bees light in your tree, yon have got

the dominion over that tree and consequently the property in that

swarm.
Senator Morgan.—I mean if they build their nest inside the tree,

go inside and make a hive there, if it is a hollow tree, without your
assistance.

Sir Richard Webster.—"Though a swarm light upon my tree, I

have no property in them until 1 have hived them any more than I have
in the birds which make their nests there".

Senator Morgan.—That may be true. But suppose they hive them-
selves in that hollow tree withont your assistance; then whose property

are they?
Sir EiOHARD Webster.—They are simply nobody's property at all.

My submission is that the man into whose tree they have gone has
no property in them wliatever, except in the sense that he has a greater

right and power of taking them than anybody else. There is no book,

and I think no case which, when examined, suggests the contrary for

a single moment. I cannot do more, Sir, than answer your question,

because 1 think that will be exhaustive of the matter.

Senator Morgan.—I had running in my mind an incident that hap-

pened to pass under my observation. 1 suppose you will pardon me
for stating it.

Sir Richard Webster.—Certainly.

Senator Morgan.—On the Tennessee River, a few miles below Chat-
tanooga a cave has existed for many years, and has been occupied by
bees, which have made many tons of honey there; and I think it has
never been doubted that the bees and honey, and everything there

belonged to the owner of the soil. He had no agency in them, and no
inducements for the bees to return to it. It has been going on there in

that way for a great many years.

Sir Richard Webster.—There is no casein the books in which any
such question has ever been raised and decided ; and most unquestion-
ably in the case in which it has been raised, it has been put upon the
right, ratione soli, of taking possession of the animals that have come
there by their natural instinct, and have not come there by any act of

man.
I apologise to you, Mr. President, and the other members of the Tri-

bunal, for dealing with a matter which was so fully dealt with by my
learned friend, the Attorney-General; but I hope the Tribunal will not
think that in endeavouring to make this question of the supposed anal-

ogy between bees, seals and jjigeons clear, I have unduly occupied the
time of the Court; because if there be a lingering doubt in the mind
of the Court, I prefer, at any rate, that our case shall be presented, and
that no member of the Tribunal shall say that we have endeavored to

shrink from any point or to avoid any point which any member of the
Tribunal thought it important to make.
The President.—I thiuk your observations were very useful, Sir

Richard.
iSTow I desire, Mr. President, to answer if I can of another of the prop-

ositions which we think, as I said, involves a fallacy. I am bound to

say that here I can rely a little bit on the difference between Mr. Phelps
and Mr. Carter. I will not ask them before the Court to settle their

little differences, but Mr. Phelps is of opinion, and I shall submit
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rightly of opinion that the United States would be doing" no wrong if

they killed every seal on these islands, and in law they have the right

to kill every seal if they can, and when they have killed all the seals

they will have the property in them—my learned friend, Mr. Carter, to

support his most ingenious argument says that no possessor of j^roperty

has an absolute title, but only the usufruct is given him. You will find

it in print at page 59.

The title is further limited. These things are not given him, but only the usu-
fruct or increase.

Then my learned friend, Mr. Coudert, sides with Mr. Phelps. Mr.
Coudert thinks they might have killed every seal also without breaking
any law. I was much interested iu this discussion, though not as a
lawyer; and I looked through all the authorities so courteously sent me
by Mr. Carter, and I find this doctrine of man only having the usufruct,

and only being allowed to enjoy the income and not touch the principal

—only allowed to take the increase and not diminish the stock, has no
place in law whatever. It only finds a place in the writings of political

economists who speak of the gain there would be to the community at

large by a man only using a portion of his wealth, that is to say not
spending every thing he has, but only living out of the fruit of his

property.
Lord Hannen.—But what practical bearing has that, whether they

would be entitled to do some thing which they never intended to do?
Sir KiCHARD Webster.—Mr. President, I should, perhaps not as

crisply as my Lord, have made that comment, and I only point out it is

used by my learned friend, Mr. Carter, as ekeing out the claim to iDrop-

erty by the United States. It is suggested by Mr. Carter that the
property is to be given to them, I suppose on legal principles, because
there has been that exemption. Well, perhaps J may be permitted to

say I have looked through every law-book I could get, both Englisli

and American that we have, to see if there was any foundation for this

rule according to the law of any of these countries, and certainly there
is not, and it is extremely well dealt with by the French Code by
Article 544. It puts it iu a way I cannot improve upon.

Property is the right of enjoying and disposing of things in the most absolute
manner, provided one does not make a use of them prohibited by laws or regulations.

So that unless, in other words, the law has said, you shall not kill an
animal at a certain time of the year, for some reason or other, there is

no principle of law that confines the property in any animal to simply
enjoying and using the annual produce of it.

Now where is this principle of property to stop if my learned friends
are correct in this contention? I have taken some interest in natural
history for many years, and I would only remind you of the number of
instances which are analogous in which, according to the law of all

nations no property is given, and I do not propose a better one than
that of migratory birds. If it was a question of natural history dis-

cussion, I could give many instances of cases in which particular breeds
of birds breed in two or three places which are known. Every member
of the families of birds could be destroyed by the owners of these par-
ticular i)laces. Their eggs could be taken : their young could be taken,
and the race in a very few years exterminated ; and I say that it is idle
to endeavour to apply this principle to one particular class of animals
which have no feature which in law creates any distinction. These
Pribilof Islands happen to be a very remarkable instance. On them
there are myriads of birds that frequent year by year the islands, come
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back every year in regular succession, and breed there and produce
their young there; if the principle is worth anything it must be sug-

gested that property in them should be given, because the breasts of

those birds could be plucked for the adornment of ladies' hats, or the
stuffing of cushions or quilts or making of warm coats for iieople, out
of which a most useful industry has sprung.
The President.—Do they not regularly get the eggs of those birds.

Sir Richard Webster.—They do, but I put it higher than the
eggs—where the birds were most useful for the benefit of mankind.
That is to say that you actually want tlie animal or the bird itself—it

might be the plumage of the Eider duck; but it is not confined to that
by any means—there are numbers of other birds whose plumage is

of value and much more a blessing to mankind than the seal skins over
which my learned friend Mr. Carter shed tears; but I put it to you if

this suggested law is worth anything it must apply to persons whose
birds breed in his cliffs and on his land, and go out to feed at sea 10 or

15 or 20 miles away, and which have been slaughtered by United States
citizens and other persons without let or hindrance all over the world,
because there is no property. I entirely deny that there is any dis-

tinction between fish and birds : perhaps I may take an opijortunity

next week of saying a word as to the fallacy which underlies my
learned friend Mr. Carter's argument in the matter of fish. But as I

have not time to do that to-day, I might tell you some of the instances
of fish which would give as great a claim to property. On many of
the rivers of the east coast of Scotland the fish of the river are as
distinct as they can be. There are two rivers that run into the Moray
Firth: the Ness and the Beauly. They are Salmon rivers and they
have perfectly distinct Salmon. No Ness salmon are ever seen in the

Beanly, and no Beauly Salmon are ever seen in the Ness. They go
out and feed in the Ocean and are caught promiscuously there and if

the owners of those rivers did not exercise the abstinence that my
learned friend talks about they could be killed to such an extent that in

a few years no fish would be left.

The Pr-esident.—Are there not laws relating to that?
Sir Richard Webster.—None except a close time, and a provision

that the nets shall not be i)ut in more than a certain number of hours
a week. There are local laws that in every week nets must be left off

for 48 hours, or 24 hours as the case may be, so that the fish can get up
and down again, but that is entirely by municipal legislation. So far

as actual property is concerned in these fish tliere is no distinction.

They can be identified when caught as to which river they have come
from, and they are, as a matter of fact, though I am anticipating, arti-

ficially hatched and bred largely to increase the stock in a great number
of places: a form of industry which is impossible according to our
present knowledge of seals, and yet in this case property in the fish has
not been recognized.
The President.—Are they ever fished in the open sea?
Sir Richard Webster.—Yes.
The President.—There is no municipal law against that?
Sir Richard Webster.—No; there is no municipal law against

that, except on some of the foreshores there are certain privileges of
setting nets; but that is a privilege given to certain persons under
Royal franchise, and has nothing to do with the open sea.

Senator Morgan.—In your studies of Natural History, Sir Richard,
which seem to be very broad and very exact, have you found an animal,
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featlieied, furred, or scaled (tlie coating makes no difference) that, by-

its instinctive cliaracteristics, surrenders itself in regard to its power
of escape to the same extent as the fur-seal does on tlie land?

Sir liiCHARD Webster.—That entirely depends on what you mean,
Senator Morgan, by "surrenders itself". When I come to that part of

the case, what I am going to suggest to you is, except people get round
and frighten it, it never surrenders itself at all. May I tell j^ou an
exact case that seems in iDoint? One of the most interesting birds on
the coast of Scotland is the Solan Goose, which is a very beautiful

bird that breeds, so far as I know, in two or three places only, and one
of those places is off the Orkneys, 100 miles out,—there are two Rocks,
called the "Stack" and the "Skerries", out in the Atlantic; and people
go to take a certain number of eggs, and the hen-birds, the wildest

known, will sit on their nests, so that you can hit them w ith a stick as

you pass by.

1 have known people who have done it, they will hiss at you, and
these wild birds, while sitting on their nests will allow you to knock
them on the head, if you like.

Senator Morgan.—Then, as to the male bird?
Sir EiCHARD Webster.—Well, he would not be much use without

the hen.
Senator Morgan.—So that, if you kill the males and not the hens,

there will not be much progress in killing.

Sir EiCHARD Webster.—The male bird would fly away; and, if

you attempted to drive the bull-seals away, you would not have mucli
progress then.

Senator Morgan.—But they do not seem to escape at all.

Sir Richard Webster.—I cannot tell what is in your mind as to

the habits of these seals— I shall have to trouble you some other day
with regard to that; but that I should not be thought to have ray
answer ready, I submit what happens with regard to these seals is, that
they are frightened and from fear and fear alone are made and not
induced (in the ordinary sense of the word) to travel long distances out
of what I shall call their natural element are reduced into a condition
where they suffer immensely, and being in that condition from which
they cannot escape, they are then killed, and if that is surrendering
themselves— supposing that is what you mean by it— I have not a
word to say.

Senator Morgan.—I never heard that seals were so frightened as to

haul out of the sea on to the shore.

Sir Richard Webster.—No, but you were good enough, as I under-
stand, to put it to me that they surrender themselves so that they could
be dealt with by man.

Senator Morgan.—I do not mean by a voluntary act, but by an
instinct from which they cannot escape.

Sir Richard Webster.—Of course, you have more knowledge than
I have of this, but I do not suppose a three or four year old seal, when
he comes out for the first time, knows that he is going to be driven,
I venture to think that if a seal comes out upon the island, he has no
idea he is going to have boys to shout round and drive him up till he is

in the condition to which I will call attention some day or other, and
then to receive the final blow.
Senator Morgan.—And I have no idea that he would have any such

expectation, but if he had, I think he would come out any way.
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Sir Richard Webster.—I do not think the evidence snpports your
inference, Sir; but that is not a matter we are discussing. You must
not take me as saying- anything to show that I accede to or acquiesce
in your view of the facts.

1 entirely deny, you must understand, that that condition of things
is at all different from that which exists in the case of many other birds
and animals; and I say, submitting or surrendering in that sense is

common to manj^ other animals besides the seal. It is as common an
incident in the life of the salmon as it is in the life of the seal. It is

obvious, at this time of the day I should not be justified in attempting
to answer you at greater length than I have in the few words I have
addressed to you in reply to your question.

I

The Tribunal then adjourned till Tuesday next, June 6th. 1893, at
11.30 o'clock A. M.]



THIRTY-THIRD DAY, JUNE 6^", 1893.

The President.—Before you begiu, Sir Eichard, Mr, Gram wishes
to say something.
Mr. Gram.—The Appendix vol. I to the United States Case gives

the text of the hiw and regidations rehiting to the protection of whales
on the coast of Finumarken. It was my intention later on to explain to

my colleagues these laws and regulations, by supplying some informa-
tion about the natural conditions of Norway and Sweden which have
necessitated the establishment of special rules concerning the territorial

waters, and to state at the same time my opinion as to whether those
rules and their subject matter maybe considered as having^ny bearing
upon the present case. As, however, in the later sittings reference has
repeatedly been made to the Norwegian legislation concerning this

matter, I think it might be of some use at the present juncture to give
a very brief account of the leading features of those rules. .

The peculiarity of the Norwegian law quoted by the Counsel for the
United States, consists in its providing for a close season for the whal-
ing. As to its stipulations about inner and territorial waters, such
stipulations are simply applications to a special case of general princi-

ples laid down in the Norwegian legislation concerning the gulfs and
the waters washing the coasts. A glance at the map will be sufficient

to show the great number of gulfs or " fiords ", and their importance
for the inhabitants of Norway. Some of those "fiords" have a consid-

erable development, stretching themselves far into the country and
being at their mouth very wide. Nevertheless they have been from
time immemorial considered as inner-waters, and this principle has
always been maintained, even as against foreign subjects.

More than twenty years ago, a foreign government once complained
that a vessel of their nationality had been j)revented from fishing in one
of the largest fiords of Norway, in the northern part of the country.
The fishing is carried on in that neighborhood during the first four

months of every year, and is of extraordinary importance to the coun-
try, some 30,000 people gathering there from South and North in order
to earn their living. A government inspector controls the fishing going
on in the waters of the fiord, which is sheltered by a range of islands

against the violence of the sea. The appearance in these waters of a
foreign vessel pretending to take its share of the fishing, was an unheard
of occurrence, and in the ensuing diplomatic correspondence the exclu-

sive right of Norwegian subjects to this industry was energetically
insisted upon as founded on immemorial practice.

Besides Sweden and Norway have never recognized the three-mile
limit as the confines of their territorial waters. They have neither con-
cluded nor acceded to any treaty consecratingthat rule. By their munic-
ipal laws the limit has generally been fixed at one geographical mile,

or one-fifteenth part of a degree of latitude, or four marine miles ; no
narrower limit having ever been adopted. In fact, in regard to this

question of the fishing rights, so important to both of the united king-
doms, these limits have in many instances been found to be even too

522
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narrow. As to this question and others therewith connected, I beg to

refer to the communications presented by the Norwegian and Swedish
members in the sittings of the lustitut de Droit International in 1801
and 1892. I wish also concerning the subject wliich I have now very
briefly treated, to refer, to the proceedings of the Conference of Hague,
in 1892, (Marten's Nouveau Eeaueil General, Heme g^rie, volume IX),

containing the reasons why Sweden and Norway have not adhered to

the Treaty of Hague.
The President.—I would beg the Counsel of both parties to keep in

remembrance the observations of Mr. Gram if they are inclined to quote
the example of the Norwegian Waters; but I wish to state once more
very distinctly that the question of the definition of what are territo-

rial waters is not before us, and it is not the intention of this Tribunal
to express any opinion as to the definition of territorial waters.

Sir EiCHARD Webster.—It is only necessary, Mr. President, in

acknowledging, so far as the Counsel of Great Britain are concerned, our
appreciation of the courtesy of Mr. Gram with regard to the Memoran-
dum he has been good enough to read to us which will no doubt appear
upon the Notes of the Proceedings, for us to say it is exactly in accord-

ance with the view which I understand the Attorney General to have
expressed, and which I expressed a few days ago, in regard to this mat-
ter; that, knowing perfectly well the question of territorial waters was
not before you, I merely stated, so far as my own reading and informa-

tion went, the doctrine of territorial waters in Norway and Sweden had
to be considered with reference to the special configuration of the coast.

And I did not know, one way or the other, whether or not Norway had
either adopted the three-mile limit or insisted upon a wider range. It is

clear, from the Memorandum that the learned Arbitrator has been good
enough to read to us, the view I expressed was in accordance with the
contention of Norway; and, further than that, I would point out, for

the reasons with which I was not acquainted,—the discussion at

Hague,—it is clear that this matter has been treated specially by Nor-
waj' and Sweden in connection with their claim. If we had been dis-

cussing the "question of the claim of the United States to a territorial

jurisdiction, which is for the purpose of their case disclaimed, similar

considerations might have arisen; but they do not arise, as the whole
of my learned friend's argument is based on other considerations, to

which I shall have to call attention later on.

Before I conclude what 1 desire to say on the question of property
I wish to supplement a few observations on the subject to which I re-

ferred, as a little doubt was thrown upon the accuracy of my information
by Mr. Senator Morgan when I made my statement with regard to Japan.
First he intimated that Shimonoseki Straits had been opened a good
many years before; and second he thought I was not correctly informed
in my suggestion that the United States relied upon treaty. I have
obtained the most accurate information on the matter and in both those

matters I may say my information was strictly accurate. The Shimo-
noseki Straits, and all the waters of Japan, had prior to 1854 been
absolutely closed to foreigners for ui)wards of 250 years, the only per-

sons who had any settlement there were the Dutch who had a small
settlement. In 1854 a treaty of navigation and for the opening of cer-

tain ports was made by the United States,—and I only surmised this

the other day, because I had not had the opportunity of looking it up,

—

the first treaty was made by the United States in 1854 and it was not
till after that treaty that 14 other Powers including Great Britain and
France came in in the year 1857 and 1858, and the right to navigate



524 ORAL ARGUMENT OF SIR RICHARD WEBSTER, Q. C. M. P.

tbe Shimonoseki Strait had been claimed by all the powers by virtue

of these treaties and by no other claim so far as I have been able to

ascertain.

The learned Senator was perfectly accurate in referring to its nar-

rowness but he rather stated it against himself, because it is less than
a mile wide in one pla';e, and the opening at the other end, clear of the
islands, is less than four miles, so that it would have been difficult

unless there had been some immemorial usage or some Treaty, for any
nation such as Great Britain or France to have claimed a right of navi-

gating in such waters. The Treaty was in fact concluded with the
Shogun, and when the authority of the Emperor was restored it was not
considered necessary to ratify again the Treaties. The only alteration

was that in the case of Great Britain an Order in Council was issued
substituting the name of the Emperor for the name of the Shogun;
and when the disturbance by Prince Choshiu arose all the Powers com-
bined, as I stated on the last occasion, and expressed their intention in

identic memoranda to aid the then Government of Japan in putting
down the interference of the rebellious prince Choshiu who was pur-
porting to interfere, and in fact interfering, with the rights of navi-
gating under those Treaties. I mention the matter now as I was, of
course, anxious to look up any point as to which there was a lingering
doubt in the mind of the Tribunal. I have ascertained those facts,

and I need not say that all the information in my i)ossession is at the
disposal of any of the members of the Tribunal.

Senator Morgan.—Well Sir Eichard, I think it only right to say I

have that Treaty of 1854 before me, and the United States have the
right, under Article 2 to enter the ports of Simoda and jSTagasaki and
the port of Hakodadi, which I think is not on the straits of Shimono-
seki. Those are the only j)orts they had the right to enter.

Sir EiCHAED Webster.—Is not that the Treaty with the favored
nation clause in it?

Senator Morgan.—You spoke of a Treaty witli the United States in
1854, by which this strait was opened to the commerce of the world. I
do not find that.

Sir Eichard Webster.—I think I said supplemented by the other
Treaties under which the other Powers came in. It will be found that
prior to that Treaty of 1854 those Straits were closed, and they remained
open from 1854 till Prince Choshiu attempted to close them in 1864 as I

mentioned the other day.
Senator Morgan.—I meant to state the attitude of the United States

Government towards that country—they claimed no Treaty right of
going through the Straits of Shimonoseki at all. They claimed it on
the ground that it was part of the high sea, because it was a strait
connecting two great seas—the Sea of Japan on the south, and the
Yellow Sea, I think it was, or the Sea of Corea on the north.

Sir Eichard Webster.—Well, Mr. President, I must not appear to
enter into a controversy with the learned Senator, but I looked at the
identic notes that were signed in the year referred to, and I can only
say I believe it will be found that the United States claim was founded
on Treaty. It seems to me sufficient for my purpose to call attention
to that, and as I cannot say that my information as to the facts accords
with what the learned Senator says, I have performed my duty in call-

ing the attention of the Tribunal to what I understand to be those facts.
Now, Mr. President, I had practically concluded what I desire to say

on the question of property at the sitting of the Tribunal on Friday
last, but I presume I may be possibly expected to make one or two
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observation vS applicable, so to speak, to this particular tribe of animals,

the seals. I do not wish to add anything to the general description of

them given by my learned friend, the Attorney General. I confess I

was somewhat surprised in reading through the argument of Mr. Cou-

dert, and the passage I refer to will be found at page 594 of the revised

print before the Tribunal, when he stated that seals were only amphib-
ious as the result of education. It struck me as a somewhat strained

view. We know on the evidence that although young seals would be
drowned if they were allowed to remain in the water too long, that is

to say, that they cannot sustain themselves iu the water during the

first years of their birth any more than birds can fly when they are

first hatched
Lord Hannen.—You used the word "years". I suppose you would

say "mouths".
Sir EiCHARD Webster.—I ought to have said "days" of their birth

any more than birds can fly; but we know that the instinct is there,

for there is abundant evidence that pup seals have swum when in the

water. I mention this to show that the argument of the United States

has gone to very remarkable lengths when it leads my learned friend

to suggest that the amphibious nature of the seals is only the result of

education.
I wish to say a word on that Avhich both my learned friends, Mr.

Carter and Mr. Coudert, regarded as of importance,—the question of

intermingling; and certainly, from a most careful view of this evidence,

I say he will be a very bold man who would suggest that these seals

did not interuiiugle, whether you take the evidence of the United States

alone or whether you take the body of evidence on both sides.

I will remind you in a few moments of one or two matters which bear

directly upon that. You will remember that my learned friend, the

Attorney General, read to the Tribunal extracts from the evidence of

the fur merchants, showing the existence in the Alaska catch of skins

which could not be distinguished from the Commander and Copper
Island skins, and iu the Commander and Copper Island catch of skins

which could not be distinguished from the Alaskan. He further read

to the Tribunal evidence to show that in the same catches there are

also skins in the Alaska and Copper Islands respectively which prac-

tically show interbreeding. I desire to supplement that evidence with

one or two observations, directing the attention of the Tribunal to two
or three matters in the same connection. First, I should like to tell

the Tribunal that there are no less than 32 Furriers of independent
position, many of them giving evidence for the United States, to many
of whom my learned friend, Mr. Coudert, appealed as being witnesses

of impartiality and integrity,—there are 32 witnesses, who will be
found on pages 238 to 251 of the 2nd volume of the British Counter Case,

who speak to the finding of these skins, as I have said, indistinguish-

able among the Alaskan catch from the Copper and Commander Island

catch. Mr. Coudert felt that that would be important evidence, for,

on page 618 of the Eevised Print, he said

:

But upon this you will observe that there is not one single witness who will tes-

tify that he ever found a skin which he would call a Copper skin, in a consignment
of Alaskan skins.

I do not, of course, want to prove my learned friend to be in the

wrong, because it was a matter to which perhaps he had not had his

attention sufficiently directed to; but so far from there not being a single
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witness, there are tliat number of witnesses to whicli I have referred,

and many of them (some 15 or 20) state the actual percentage or extent

to which they think those skins occur.

Now, Sir, there is another botly of testimony to which I desire, for a

few moments, to direct the attention of the Tribunal—that is the evi-

dence of no less than 57 witnesses who having sailed across Behring
Sea, and liaving sailed across the Pacific Ocean south of the Aleutian
Islands, state they have seen on a variety of voyages, at a variety of

latitudes, and a variety of positions, practically continuously scattered

seals across the sea. Well, Sir, of course it maybe true that this kind
of evidence is to be wholly disregarded, but I would ask the Tribunal
first to consider for a moment what the probabilities of the matter are.

That large masses of seals do go to the Commander Islands, do go to

the Pribilof Islands, is of course plain. It is stated in the first instance

by the British Commissioners, and recognized by every one who has
investigated this matter; but when they are on the sea they must, to a
large extent, be influenced by what is the actual j)osition of the shoals
of fish upon which they feed.

It is now plain from the evidence of the United States witnesses, as
well as ours, that the seals feed largely on herrings cod salmon and on
other fish—that it is not a fact that they feed solely upon squid or
solely upon those animals or fish which would be found on the surface.

Therefore that these shoals of fish do shift, is spoken to by many wit-

nesses, and as one would expect from one's general knowledge of natural
history; you have therefore the testimony to be found summarized in

pages 23 to 27 of the 2nd volume of the Appendix to the British

Counter Case. You will find the evidence of 57 witnesses who, sailing

across Behring Sea at all times of the summer—after May—sailing across

the Korth Pacific Ocean, even in months which range over a longer
period, have found these seals in thin scattered numbers going one or

two at a time, or three or four at a time, practically the whole way over.

But Mr. President let us for a moment consider what the United States
evidenceshows upon this matter, because really looked at fairly, and with-

out an attempt to contradict what may be said in support of this theory, I

shall submit to this Tribunal that it disproves altogether the theory
of nonintermingling. There is the testimony of a witness at page
215 of the 2nd volume of Appendix to the United States Case. His
name is Prokopief, and I will just tell you what he proves. Would it

be troubling the Tribunal too much to ask them just to open map n° 1

of the United States—I mean the map of Behring Sea and the North
Pacific. Just a little to the south-east of the end of the line of demar-
cation, you will see the Island of Attn. Just to the right of that, you
will see the Island of Semichi, and then, a little further about an inch
on the map which represents 150 miles to the right, you will see

Amchitka. Now this witness says he has seen seals constantly as

far as Amchitka and that he has seen them in batches between Attn
and Agattu; that he has seen them 30 miles east of the Semichi Isl-

ands; so that, if you took the evidence of this gentleman Prokopief,
and assume it to be (as I will assume it to be) perfectly honest, the
limit to which he reduces the zone where no scattered seals are to be
seen is 140 miles.

The zone or the space between which he says he finds there are seals

is 140 miles. Now will the Tribunal consider for a moment what the
problem is— and bring to bear their general knowledge on the
evidence1
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It is admitted tliat seals have come from the Pribilof Islands down
to Amchitka. That will ht a distance, ronji'hly, of between 500 or 600
miles. The distance from the nearest of the Pribilof Islands to the
Aleutian Islands is 182 miles. It is put by some witnesses as 200 miles;

but I will take the smallest distance, 182. From the Pribilofifs to

Amchitka you will see, roughly, is a little more than double that dis-

tance; that would be between 400 and 500 miles however, the seals are
sujiposed to have come aud probably have come. Of course, if the
seals have crossed over the 30 miles, so much then of intermingling is

proved at once; but the seals are supposed to have come from the
Commander Islands down, oO miles east of Semichi. As far as I can
judge by my eye, that agaiu would be about 250 miles, I should say

—

perhaps rather more, 300. I will show presently that seals have also

been found right up into Behring Sea near Behring Straits. We know
they have been found all along these Aleutian Islands from time to

time, and I will also remind you they have been found sj)read out
across these seas. Xow I want to ask you upon what reasoning—upon
what line of thought is it to be suggested that having gone the 500
miles—having gone the distance which would indicate that they are
roving about—they do not pass over the 140 miles'? What magic is

there in that 140 miles, it being the strongest corroboration of the
fact which is sworn to by upwards of 30 independent witnesses, that
the skins are, in fact, found identical in the two consignments, and also

seem to partake to a great extent of one character and to a great
extent of the other. Upon this, let me simply mention a subject which
I do not wish to elaborate at length, for reasons which the Tribunal
will, I am sure, appreciate.

Mr. Phelps,—I beg my friend's pardon, for interrupting him, but I

think, if he will kindly read the evidence of this witness which he is

quoting he Avill perceive that he has not understood him quite correctly.

General Foster.—The first paragraph—that is all.

Sir EiCHARD Webster.—I will read the whole of it. He says

:

I am a hunter of the sea otter and bine fox and have lived in this vicinity all my
life. I hunt about Attn, Semichi Islands. Have never hunted uor killed a fur-seal.

Fur seals do not regularly frequent these regions and I have seen none but a few-

scattering ones in twenty years. Thirty years ago, when the Russians controlled
tliese islands, I used to see a few medium sized fur seals, on in the summer, generally
in June, travelling to the north, I think; for the Commander Islands.

Now, observe that: from the Amchitka Island down to the north-
west,—that is, going away over the very branch of the sea in question,
if his opinion is right,—from that Island down away to the north-west,
I think, to the Commander Islands.

Then he goes on to say:

The farthest east I have ever observed them was about 30 miles east of the Semi-
chi Islands; do not think those going to the Commander Islands ever go farther east
than that. Those jnost seen in former times were generally feeding and sleeping
about the kelp patches between Attu and Agattu, and the Semichi Islands, where
the mackerel abounds.

We know the mackerel are about the most fleeting fish there are.

Then he says

:

They decreased in numbers constantly, and now are only seen on very rare
occasions.

Whether I misrepresented—I am sure my friend does not mean to
say I misrepresented—whether I misappreciated that evidence, I will

leave the minds of the Tribunal to judge.



528 ORAL ARGUMENT OF SIR RICHARD WEBSTER, Q. C. M. P.

General Foster.—He does not say that the Pribilof Island seals

came to that island.

Sir EiciiARD Webster.—I beg my friend's pardon. I see General
Foster's point. It is better for me—but I do not want to argue this

case on that theory—if those were only Commander Island seals, be-

cause he is speaking of the island of Amchitka. I can x)rove beyond
all question, on the evidence, that the Pribilof Islands seals go and are
found—in fact that is the United States Case—all along the north of

the Aleutian Islands in Behring Sea. I say that to come to the conclu-
sion that seals do not pass across 140 miles of sea, when they have trav-

ersed hundreds of miles, as much at least as 500 or GOO miles, and do
traverse thousands of miles, is a conclusion which, except upon over-
whelming testimony, the Court, I submit, will not adopt; reminding the
Court that the seals from both Islands are the same species. There is no
distinction between the animals. Any distinction in the furs is due to
the climatic conditions, and possibly the curing conditions of the Pribi-

lof Islands and the Commander Islands respectively; and Mr. Senator
Morgan, when Mr. Coudert was arguing, stated at page 638, that the
feeding grounds shifted—could not be located—and that, therefore, it

was not possible to define the exact place where the seals might be one
year, as with another.

Senator Morgan.—I only asked the question.

Sir EiCHARD Webster.—I am much obliged, Sir, I understand.
But Mr. President, will you look at the evidence of Captain Hooper?
It will be found at page 216 of the American Counter Case. Captain
Hoo^jer found the seals in large numbers 300 miles west of the islands.

It is no question of females—it is the question of finding seals in large
numbers 300 miles to the west. He says:

Daring the run of 400 miles from Lat. 58° 22' N., Long, 177° 42' W., to Lat. 55" 38'

N., Long. 174° 23' W., no seals were observed, although a careful look out for them
was kept at all times.
Numerous seals having been found in these latitudes at a distance of300 miles I infer

that the western limit of therana;e of the Pribilof herd of seals is between two and
three hundred miles from the islands and that the herds from the Pribilof and Com-
mander groups of islands do not mingle.

I ask why when numerous seals are found at a distance of 300 miles,

it shall from that be inferred that the western limit is between 200 and
300 miles '? It is a difficult thing quite to appreciate. I am not unduly or
unfairly criticising Captain Hoojier's evidence but I point to numbers
of seals having been found at a distance of 300 miles from the Pribiloft"

Islands—I am content to show tliat those animals, speaking of them as
scattered animals—not as thick, dense flocks ofthem round the Pribiloff

Islands—do travel a considerable distance, and again I say: What
argument is there which is conclusive: or which you can say is found
in any way sufficiently powerful, to induce you to come to the belief

that they do not travel that intermediate 140 miles which is suggested
to be the zone of separation between the two herds'? I am not now,
Mr. President, criticising this matter at length. I shall have to deal
with it at length when I touch the question of regulations, and I shall

then venture to urge before this Tribunal that the oi)inion of the British
Commissioners is completely justified by the evidence subsequently
taken. There is a very convenient summary of the evidence uj>on this

matter at pages 23 and 24 of the Supplementary Eeport of the British
commissioners. I am only using this as a part of my argument in order
to show what is the existing state of the evidence with regard to the
distances to which the seals a])proach one another. I will begin to
read from the bottom of page 23.
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In our previous report, as the existence of a certain amount of intermingling had
never been questioned, it was not considered necessarj^ to note in detail the evidence
and the obserA'atious ui)on which the general statements made were based, but in

conjunction with the information since obtained this becomes more important.

Now this is referring to the information they had when they made
their Eeport stating there was intermingling. It goes on:

This information consisted, in the first place, of statements by pelagic sealers to

the effect that, when crossing Behriiig Sea from the eastern to the western side, fur
seals were frequently seen by them in all longitudes; secondly, of our own observa-
tions and of enquiries locally made along the Aleutian Chain.

My friends do not, of course, dispute the accuracy of facts actually
spoken to by Dr. Dawson and Sir George Baden Powell.
Mr. Phelps.—We very much dispute the accuracy of facts which are

brought into this Supplementary Eeport that we had never heard of

before, and we did not understand the decision of the Tribunal to make
them evidence. We should contend they are not.

Mr. Justice Harlaiw—Sir Eichard only adopts them as part of his

argument, he said.

Sir Eichard Webster.—I am distinctly in accordance with the
decision of the Tribunal.
Mr. Phelps.—I understood my friend to say he was referring to the

subsequent information obtained by these gentlemen.
Sir Eichard Webster.—My friend, Mr. Phelps, misunderstood

me. I was referring to what the gentlemen themselves observed in the
year 1801, which they had not previously stated in their report, because
they did not understand the matter to be questioned. What has been
ascertained since is in evidence in the Counter Case. It goes on:

While running to the westward, north of, but near to, the line of the Aleutian
Islands, though the circumstances were often unfavourable for sighting seals, and
long distances were laassed by night, seals were actually seen by us approximately
in the following positions:
August 25th.—North of Amukhta Islands, longitude 170° West.
August 25th.—North of Amlia Island, longitude 173° West.

That is going towards the West, of course: they are west longitude
from Greenwich. Then it goes on

:

August 28th—Near Attu Island, longitude 173° East (one seal).

August 30th—Midway between Attu and Commander Islands, longitude 171° East.
Further to the north, in the vicinity of the 60th parallel of latitude, occasional

seals were met with at sea by Her Majesty's ship "Nymphe", and by ourselves in the
month of September as far to the westward as 174° 30' West.
We also ascertained from Mr. Grebnitsky, Superintendent of the Commander

Islands, that fur seals had been seen in 1880, 1886, and 1887, by Russian cruisers
when shaping a course from these islands to Indian Point, as far north as the 60th
parallel, and at about the intei section of this parallel with the 180th meridian. The
position thus detined is within about 180 miles of that in W'hich we ourselves saw
the first seals at sea in approaching the Priljilofif Islands from the northward.
Information gathered on this sui)ject in the Aleutian Islands, in 1891, may be thus

summarized.

Mr. Phelps.—Pardon me, I think myself this question should be
determined now. It is a question that we debated at so great a length
before the principal hearing commenced—whether these British Com-
missioners could come in, pending the argument, and, by a new Eeport,
not provided for by the Treaty, and which we have had no opportunity
of seeing, much less to answer, add to those facts which are to be
considered as evidence before this Tiibunal.
We did not understand the decision of this Tribunal—we may have

misunderstood it—to be that facts of this character became evidence
in the case. We understood the decision to be that the argument of

B S, PT XIII 34
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the British Commissioners in sui^port of their previous conclusions
might be adopted by my learned friends as ])avt of their argument, and,
to that we had no objection whatever, but here my friend is reading
new and additional statements of fact, which are either evidence or
else they are utterly totally immaterial. We object to those being
considered as a part of the evidence in this case.

Sir EiCHARD Webster.—I only desire to say that I propose to read
(in strict accordance with the decision of the Tribunal) this summary
of the evidence referred to as obtained by them in 1891, and all the
evidence in 1892 (which is in the Counter Case) as a part of my argu-
ment. I understood that to be distinctly in accordance with the
decision of the Tribunal, but I only wish to say—I am not going to
argue the matter at greater length—that if the Tribunal give me the
slightest indication

—

Mr. Phelps.—Might I ask my friend where this statement of Greb-
nitsky of what he gathered from the Kussian cruisers is to be found
except there?

Sir EiCHARD Webster.—I think my learned friend, Mr. Phelps,
while Mr. Williams was speaking to him, was not paying attention to
me. I stated that that was evidence obtained by the British Commis-
sioners in the year 1891, upon which they made their statement. I did
not say that that was in the appendix.
Mr. Phelps.—My question was whether the evidence uj)on which

they base this statement is to be found in this case anywhere, or
whether it is supplied in support of a statement which we claim to

have disputed.
Sir EiCHARD Webster.—It is found in the statement made by the

Commissioners themselves.
Lord Hannen.—Where is it to be found?
Sir EiCHARD Webster.—As far as I know it is a statement made by

the Commissioners.
Lord Hannen.—Where is that statement to be found?
Sir EiCHARD Webster.—At page 24.

Lord Hannen.—Of the Supplemental Eeport?
Sir EiCHARD Webster.—Yes.
Mr. Carter,—And no where else.

Lord Hannen.—Mr. Phelps was trying to ascertain where it appeared
upon the record. You say in the Supplemental Eeport.

Sir EiCHARD Webster.—It did not appear before aud the report
says so.

Lord Hannen.—It is the only evidence of the statement.
Sir EiCHARD Webster.—The statement appeared that there was

intermingling—I will refer to that in a moment.
In the original report the British Commissioners stated that in their

opinion the two herds intermingled j they had not stated the evidence
and they proceeded to say this

:

In our previous report as the existence of a certain amount of intermingling had
never been questioned, it Avas not considered necessarj- to note in detail the evidence
and the observations upon which the general statements made were based.

Lord Hannen.—Well, you might adopt that into your argument

—

that that was the reason yyhj they did it. Now what is the next
statement?

Sir EiCHARD Webster.—The next statement is this—that they now
state what was the information that they had obtained in 1891 upon
which they drew their conckision, they having had no reason to state it

before, because rightly or wrongly they did not think this matter would
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be disputed, and tliat is, as I understand, (of course I am entirely in

the hands of the Tribunal with regard to this matter), a statement by
the Commissioners in exactly the same manner as that which was
stated in their original report, not of course controlled by rules of evi-

dence any more than the statement of the United States Commissioners,
but a statement of evidence they had before them from which they
drew their conclusions. The rest of the matter refers to that which is

in evidence. What I was reading when Mr. Phelps interposed was
the statement by the Commissioners of what they learned from Mr.
Grebnitsky.
Mr. Carter.—The position of the learned counsel seems to be this:

that if there is any matter of fact in the possession of the British Com-
missioners at the time they drew their original Eeport, which matters
of fact are not contained in it and which are in the nature of evidence,

that they may now introduce that evidence of these matters of fact, and
for the reason that they were not then thought to be material. The
point is, that it is introducing new evidence, and the suggestion that it

was omitted by them at the time, because they did not think it to be
material, does not detract from the fact that it is still new evidence, and
that was excluded by this Tribunal, as we understood, when we debated
upon the question of the introduction of this report.

Sir John Thompson.—It w^as not excluded.
Mr. Carter.—It was excluded as evidence, and was allowed to be

adopted by way of argument.
Sir John Thompson.—We reserved our decision as to whether it

should be received as evidence.

Mr. Carter.—At all events it was not admitted.
Sir John Thompson.—It was not received.

Mr. Carter.—If the question still remains open, we make objection
now.
Lord Hannen.—Were you going to add anything, Sir Eichard?
Sir Richard Webster.—I was going to say this. As, of course,

this matter is of more importance upon the question of Kegulations
than it is upon this matter—but for the introduction of it by Mr.
Coudert I do not know that I should have referred to it—I was going
to read the decision of the Tribunal. I am reading now from page 192
of the revised report.

It is ordered that the document entitled a supplementary Report of the British
Behring Sea Commissioners, dated January 31st 18i>3 and signed by George Baden-
Powell and George M. Dawson and delivered to the individual Arbitrators by the
Agent of Her Britannic Majesty on the 25th day of March 1893, and which contains
a criticism of, or argument upon, the evidence in the documents and papers previously
delivered to the Arbitrators, be not now received, with liberty, however, to Counsel
to adopt such document, dated January 3l8t 1893, as part of their oral argument; if

they deem proper.
The question as to the admissibility of the documents or any of them, constituting

the appendices attached to the said document of January 31st 1893, is reserved for
further consideration.

I have not referred at present—I am not going to refer to—any
appendices, but solely to the statement made by tlie Commissioners,
gentlemen of repute—as to the grounds upon which they made the
statement which I referred to in their original report. I do not like to
involve myself in matters of discussion and I submit I am within my
right. Of course I have other important matters to bring before the
Tribunal, and unless the Tribunal wished to adjourn formally to con-
sider it, I would rather postpone this matter for the j)resent.
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The President.—We must reconsider the matter at any rate since

you intend to use tliose statements in your arguments on Eegulations.

Sir KiCHARD Webster.—Certainly.

Mr. Justice Harlan.—You postpone it until that time, do you?
Sir EiCHARD Webster.—Upon the least intimation from the Tri-

bunal, I should do so.

Lord Hannen.—1 am very anxious, Mr. Phelps, so far as I can,

always to meet your views. Would it be objectionable if Sir Richard
referred to it, you having- noted the fact that the evidence was not con-

tained in anything which preceded the supplementary Eeport? We
bearing that in mind, would it inconvenience you that Sir Eichard
Webster should use it, with the comment made by you upon itf

Mr. Phelps.—It is not a question of convenience if the Tribunal
please, at all—it is a question of right. The objection that we make is

:

That neither under this Treaty, nor under the procedure of any Tri-

bunal that ever sat under the forms of law, is it allowable for a party
after the case is made up, the written argument comjilete, the oral

argument begun, to come in with a statement of new facts and new
evidence that is to be regarded by the Tribunal in determining the
issues of fact.

Lord Hannen.—I had that fully in my mind. You have answered
by saying you stand on your strict rights, and do not treat it as a
matter of convenience.
Mr. Phelps.—As a matter of course if it is not to be regarded, it

need not be read. If it is to be regarded, we are defenceless as far as
that is concerned.
The President.—You object to the facts being stated, because you

have not had time or the capacity to control them.
Mr. Phelps.—Certainly.

Sir Eichard Webster.—Mr. Phelps' observation shows that he
really has not apprehended my position in the least. In paragraphs
452 and 456 of the original report the British Commissioners state the
fact that in their opinion, (rightly or wrongly) they come to the conclu-

sion that there was intermingling.

Mr. Justice Harlan.—That there tvas?

Sir Eichard Webster.—Yes—intermingling. They did not state

the information they had obtained with regard to the matter. They
did state an amount of other information they had obtained, and the
United States Commissioners in their report equally state that. In
this supplementary Keport all they do is to give to the Tribunal the
information they then had upon which they formed the conclusion
which the Tribunal can criticise.

Lord Hannen.—That raises the question of what Mr. Phelps insists

upon, whether or not it is not fresh evidence.
Sir Eichard Webster.—Of course I do not want to argue this

again now—this was the whole matter we discussed on the previous
occasion. It is not a question of evidence—it is a question of informa-
tion before the Tribunal with regard to this question, depending x)artly

upon the conclusions people drew from certain facts.

Sir John Thompson.—The British contention at that time only was
that this was admissible and capable of being used quoad Eegulations,
and you have not come to that stage of your argument yet.

Sir Eichard Webster.—Eeally, one only regrets possibly that one
is involved in a contention which maybe thought to introduce questions
of difficulty to a greater extent than it does. I am willing from the i)oint

of view of i)roperty argument not to refer to this any more j but I must,
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in adopting that line, be understood disxtinctly as reserving my position.

1 do not pass from it in consequence of wliat my learned friend, Mr.
Phelps, has said in regard to this matter, because he has, with defer-

ence, endeavoured to pnt us in a position that we have never assumed,
and which we ought not to be supposed to have taken.
So far as I am concerned, if the Tribunal prefer that the matter should

be discussed at a later stage, it does not bear directly on the point 1 am
now arguing. There is abundant evidence without this, before the Tri-

bunal, to enable them to come to the conclusion to which I invite them.
The President.—Then, Sir Eichard, you are willing to pass over

these facts till you come to Kegulations?
Sir Richard Webster.—Certainly, Sir.

The President.—Very well.

Sir Richard Webster.—Then there is one argument to which, for

obvious reasons, the Tribunal will not expect me to refer at any length;
and that is, the question of the fertilisation of the female at sea. All I
desire to say is that I hope they will be good enough to take a note of
pages 33 and 34 of the British Counter Case, Appendix 2, where will be
found evidence of between 20 and 30 witnesses. The fact, for what it

is worth, is abundantly proved. There is this further matter to which
I ask the particular attention of the Tribunal, that, upon the evidence
on both sides, the United States and ours, there is no evidence of virgin
cows ev^er having been seen on the Island at all, and it has a remarkable
bearing on this branch of the case. But, of course, for obvious reasons,
I do not desire to elaborate that matter further now; I may have to call

attention to it later on.

Sir, Mr. Coudert told you that the branding of these pups was a matter
of perfect ease, could be done without the slightest difficulty, and that
that fact was strong evidence of the property rights of the United States.
Mr. President, I do not doubt that this Tribunal have read many pas-
sages in these affidavits, so that they have a very intimate knowledge of
the evidence; and I am willing to put this in the broadest possible way.
It has never been done, except in the instance of the hundred seals that
had their ears cut in order to see whether they would come back to
the same rookeries, with the result, as the Attorney General reminded
you, that none came to the same rookery: some were found in different
parts of the Island, and some were found on the other Island of St.

George. When you remember the evidence as to the timidity of these
animals, that, if the rookeries are disturbed, the seals go with such
haste (this is on the evidence of both sides) to the sea, that they trample
over the young pups and kill them,—when you know that the evidence
is that, upon any person alarming them, they immediately take to the
water and no longer remain upon the land; when you further find that
upon the evidence of Mr. Stanley Brown for the United States and the
evidence of Mr. Macoun and other witnesses, to whom later on I shall
have to call attention, the pups in 3 or 4 weeks from their birth spread
themselves over miles of these Islands, I think the suggestion made to
you that a ground for awarding property is that these seals might be
branded is somewhat extravagant. I use, and desire to use, no stronger
expression than that.

Now, I would point out that if they were marked or branded, it would
make no difference on the question of property. If I mark my pheasants,
those actually hatched by me, and reared by me, and fed by me, and
they fly out to other people's land, they have a perfect right to shoot
them. Suppose I should mark every young rabbit that could be caught
in the same way. If a rabbit went out on my neighbour's property, he
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would have a riglit to sboot it. ' The only case, as I endeavoured to point

out to the Tribunal on the last occasion, in which property is given in

such animals, is when possession is taken; and possession is not taken
by marking a wild animal and letting it go.

Sir, some of my learned friends seem to think, from this point of

view, there was some analogy between the seals and the cattle on the
plains of America. That was fully dealt with by the Attorney General

;

but perhaps I may be allowed to remind you that the whole principle

upon which the legislation (for it is legislation) has proceeded in the
United States, has been that the animals could be rounded up at any
time and were, in fact, rounded up from year to year; and, as the
Attorney General reminded you, particular provisions as to marks were
directed by Statute. I cannot better illustrate my meaning than by
referring to an argument made by Senator Morgan when I was arguing
this question of property the other day. He said you may not like to

call it property; as long as the seal is on the Islands, the United States
or the lessees have absolute dominion over them. I should not agree
that perhaps "dominion" was the strictly accurate word to express the
right or j)rivilege of capturing. But I will accept it for the purpose of

the argument. Did anyone ever hear of dominion extending beyond
a kingdom ; or of dominion extending beyond territory ; and if it were a
correct analogy to describe whatever power and rights the United States
have over the seals while on the Islands or in territorial waters as being-

dominion, one wants no better illustration for showing that that domin-
ion stops when the animal leaves the Island or the territorial waters
and goes out on to the high seas ? Therefore, I ask the Tribunal to come
to the conclusion that from the point of view of any act which is suj)-

posed to be an equivalent of taking possession, no possession has ever
been taken; and if in the case put to me the other day, that there is an
attempt to take possession by driving the seals, with regard to all the
seals that are not captured and killed the attempt fails or is abandoned;
but nothing equivalent, either in law or in fact, to the taking of posses-
sion in any way occurs.
In this connection, I was asked, or my learned friend the Attorney

General was asked, also I think by Senator Morgan with regard to the
question of whether there was not some ground for the theory that all

gamebelouged to the State—belonged in England totheKing: and Ipre-
sume the Senatorwould endeavour to draw the analogy that it belonged
in the United States to the State. Sir, I am not surprised at that ques-
tion being put ; and, although it is of purely academic interest, perhaps I

may be allowed in one or two sentences to give my answer in regard to
that matt(!r. Under the old Forest Laws, the King had the exclusive
privilege of killing game in royal forests. If the game wandered from
the forests, anyone had a right to kill them ; and, although there were
writers, and among them Sir William Blackstone, who expressed the
view that the origin of the Game Laws originally was the proi)erty in
wild animals being vested in the King, the theory was exposed in a
very learned note by a lawyer of the name of Christian,—Christian's
edition of Blackstone,—and by perhaps the greatest autliority on this
question, Mr. Chitty who wrote on the "Prerogatives of the Crown-' in
the work to which my learned friend the Attorney General called atten-
tion; and it is the fact, that there is no case and no decision which in
any way limited,—no instance either criminal or civil in which a party
has been sued or prosecuted on behalf of the King for taking game unless
he took it within some privileged place. On the contrary, it is laid down
that no individual can be indicted at Common Law for stealing animals
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fer(z naUirce unless reclaimed; and tlie books of authority,—I liave

investigated tliis matter, I may say, witli as much care as I could bestow
upon it,—repeat more than once that there are various authorities show-
ing that, if a man drive a stag out of the forest, then he would be liable

for having, interfered with the King's forest; but if the stag comes out
of the forest upon his own land or territory, he has a right to kill it.

Again, stating it as I have said more than once, referring to the
authority of a case in the 11th Coke's Eeport, the Case of Monoiiolies,
at page 87, everyone on his own land may use them, that is hunting
and hawking, at his pleasure, without any restraint to be made unless
by Parliament, as appears by certain Statutes that are there cited. I,

therefore in deference to a view expressed by a member of the Tribunal,
have to state respectfully before this Tribunal, and in that I shall be
corrected by those skilled in English Law whom I address, that for

years it has been the recognized law of Great Britain, certainly for a
century or more, that the King has no greater property in game other
than the royal birds, such as swans, and the royal fish, such as sturgeon,
than a subject has in respect of game upon his own land.

Now, Mr. President, I wish to say a word about the theory that, apart
from property, the United States have equally a right of interfering to

protect their industry. Sir, when my learned friend, the Attorney
General was addressing you upon this matter, you pointed out to him
that the argument of my learned friend, Mr. Phelps, and the passage
from the Argument which he read, was only an argument based ujjon

the assumption that there was no proj)erty in the seals. It is to that
part of the Case that the observations which I shall now address to the
Court are directed. It is extremely important that I should enforce
upon the Tribunal this view, namely, that my learned friend, Mr. Car-
ter in his oral argument, Mr. Phelps, in his argument to which he has
already told you he adheres, and to which he courteously called our
attention, and said that we must deal with it by anticipation, both
those learned gentlemen assert that their right to protect—to take the
steps which they did take in connexion with the British vessels, is inde-

pendent of any j^ossession, property, or ownership of the seals them-
selves. At page 136 of the written argument of my learned friend, Mr.
Phelps, you will find this passage which I have no doubt is in your
memory, but I will read it again.

The case of the United States has thus far proceeded upon the ground of a national
property in the seal herd itself. Let it now be assumed, for the purposes of the argu-
ment, that no such right of property is to be admitted, and that the seals are to be
regarded, outside of territorial waters, as /era; naturce in the full sense of that term.
Let them be likened, if that be possible, to the fish whose birthplace and home are
in the open sea, and which only approach the shores for the purpose of food at cer-
tain seasons, in such numbers as to render the fishing there productive.
The question then remains, whether upon that hypothesis, the industry established

and maintained by the United States Government on the Pribilof Islands, in the tak-
ing of the seals and the commerce that is based upon it, are open to be destroyed at
the pleasure of citizens of Canada, by a method of pursuit outside the ordinary line
of territorial jurisdiction, which must result in the extermination of the animals.

And at page 484 of Mr. Carter's speech, he in opening his argument
on this part of the Case, said :

I come now then to the other branch of the question of property namely, the prop-
erty which the United States asserted in the industry carried on by them on the
Pribilof Islands, irrespective of the question whether they have property in the
seals or not.

Therefore, for the purpose of that to which I desire to direct the
attention of the Tribunal, I am entitled to assume—nay, I must make
the assumption made by my learned friends that no property exists, and
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tliat tliey have no claim either to the seals or to the lierd apart from
the industry. May I state, first my submission of the law in regard to

tins matter, and then deal in detail to whatever exteut 1 think nectes-

sary, without trespassing unduly upon the time of the Tribunal, with
the arguments of my learned friend, Mr. Phelps, Avhich apjjear in the
written book. Apart, Sir, from a malicious act with the intent of injur-

ing tbe person who is carrying on an industry, and done by a i)erson

who is not doing the act complained of Limself for the purpose of his

own trade, there is, so far as I know, by the law of no civilized country,
no right of interference by the person whose trade is injured. 1 am
putting it as I am sure my learned friends will admit, in the broadest way.
I am not endeavouring to obtain any advantage from the fact that what
the United States do is entirely done on the Islands and is in territorial

waters. I say that whatever industry is carried on, if it be conceded,
as for the purpose of this argument it must be conceded, that the ani-

mal itself is not the property of the United States; excei)t in the case
of what may be called wanton and malicious acts with the intent of

injuring the person carrying on the trade, pursuit, or industry, no civil-

ized country recognizes that any wrong is being done by the person
who, in the course of carrying on his own business, interferes with or
competes with, or, reduces, the profit earned by the person who makes
the complaint.

Sir, it can be tested in a moment, and tested, I submit, almost
exhaustively by one test. Can the right of the pelagic sealer depend
upon the question of whether or not the industry is being carried on
on the Islands? Is it not absolutely fatal to the United States conten-
tion as to their right of interferring with the particular act done by the
pelagic sealer, if they are driven to admit that the pelagic sealer could
kill the animal if the United States were not carrying on what they
call the industry upon the Islands? Sir, legal rights cannot dejiend on
any such contingencies, and to put only for the purpose of enforcing
my argument one of the main positions taken by my learned friend, the
Attorney General—suppose the trade did not pay ; suppose the price

of seal-skins in the market is such that the lessees do not care to renew
their lease, and suppose that the United States as a Government do not
go in for the catching and dressing of seal-skins, my learned friends

cannot claim that the pelagic sealers would then be within their right:

and therefore their position is this, that the determination of a particular

individual to catch animals on land is in itself sufficient to turn an act

at sea otherwise lawful into an unlawful act. Sir, I speak with great
deference to any authority that my learned friend, Mr. Phelps, may cite

when he comes to reply. If there are any new authorities, we shall, of

course, have the privilege of dealing with them, but in his very learned
and elaborate argument, and in the most interesting argument of my
learned friend, Mr. Carter, there is not a trace of authority for such a
proposition as that to which I am now directing attention. It does
require authority and does require some principle which one can appre-

ciate in order that it may find ftuvour with such a Tribunal as this.

Now, what is the real ground, so to speak, of my learned friend, Mr.
Phelps, contention? You will remember, Mr. President, that the United
States in their Case give a long list of legislation by colonies and other
countries, by which legislation certain restrictive measures have been
taken with a view to the preservation of animals, or with a view to the
prevention of the interference with individuals in their rights of taking
animals. And you will remember that every one of those instances was
examined by my learned friend, the Attorney General. They had been
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examined in writing- in the Counter Case; and in tlie Argument, the

defect in the United States assumption in their original Case had been

pointed out; notwithstanding that, in the exercise of his discretion, my
learned friend Mr. Phelps adheres, and told us orally he adhered, to

the contention which is put forward in his written Argument, namely,

that these authorities show or aflbrd some analogy of the justification

of the United States n])on the ground that these protective or defen-

sive measures are supposed to be legitimate.

Now, how is that put forward? I desire to read three paragraphs in'

order that you may thoroughly ap])reciate the particular ijart of .the

argument to which I am going to address myself this afternoon. The-

first one is at page 130 of the United States Counter Case. This is, of

course, after the British Case had been seen, and the Argument of the:

British Case considered.

The United States charge that each and all of the vessels when so seized -n-ere'

engaged in the hunting of fnr-seals in the waters of Behring Sea in violation of the

statutes of the United States, and that such seizures were made in accordance with
the laws of the United States enacted for the protection of their property interest.

in the fur-seals which frequent Behring Sea and breed only upon the Pribilof Islands,

.

which Islands are part of the territory of the United States ; and that the acts of the
crews and owners of these vessels in hunting and catching seals were such as, if

permitted, would exterminate the Alaskan seal herd and thereby destroy an article-

of commerce valuable to all civilized nations.

Sir, to take the Argument of my learned friend, Mr. Phelps, from
which I will read a passage in a moment, I certainly should have
thought that that meant to assert that the United States Government
had got the right of making these laws, so that they would extend over
the waters in which the British vessels were actually sealing. But, to

be perfectly fair, I think that that would be scarcely just after the very
pointed way in which the case is put by my learned friend, Mr. Phelps.

If you will be good enough to refer to two passages in the United
States Argument, particularly at pages 170 and 171, you will see the
way in which my learned friend, Mr. Phelps, proposes to avoid the dif-

ficulty which would arise if the language of page 130 which I have just
read were taken according to its natural meaning.

An effort is made in the British Counter Case to diminish the force of the Tarious
statutes, regulations and decrees above cited, by the suggestions that they only take
effect within the municipal jurisdiction of the countries where they are promul-
gated, and upon the citizens of those countries outside the territorial limits of such
jurisdiction. In their strictly legal character as statutes, this is true. Np authority-
need have been produced on that point. But the distinction has already been
pointed out, whicii attends the operation of such enactments for such purposes.
Within the territory where they prevail, and upon its subjects, they are binding as
statutes, whether reasonable and necessary or not. Without, they become defensive
regulations, which if they are reasonable and necessary for the defence of a national
interest or right, will be submitted to by other nations, and if not, may be enforced
by the Government at its discretion.

If the words
" will be submitted to by other nations"

meant other nations may assent to them and then they become part of
international law so far as those nations are concerned, I could have
understood it; but I gathered, and it is really necessary for my learned
friend Mr. Phelps' argument, that his contention is that the Statute,
though municipal and though operating as a Statute upon the subjects
or citizens of the country who owe allegiance to that State, is to be
regarded as a defensive Kegulation and may be enforced by the Gov-
ernment at its discretion against foreigners.
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The same idea, Mr. President, is also expressed at an earlier page of

Mr. Phelps' Argument, namely page 149, where he says:

Statutes intenflefl for sncb protection may, therefore, have effect as statutes wifchin

the jurisdiction, and as defensive re<i;ulations witliout it, if the Government choose
so to enforce them, provided only tbat such enforcement is necessary for just defence,

and that the regulations are reasonable for that purpose.

Now is there any foundation for this theory. I speak to lawyers 5 I

speak to those members of this Tribunal all of them who of course
have a very large exjjerience of the grounds upon which the action of

particular nations has been justified from time to time by the represent-

atives of various nations. Now, Mr. President, so far as I know, and
certainly so far as the instances given by the United States Govern-
ment are concerned, there is no instance prior to this case in which it

has ever been suggested that the writing down of a law on a municipal
Statute-book has any effect outside tlie dominions of that country so

far as foreigners are concerned. The cases in which foreigners have
been affected by municipal statutes are, without exception, prior to this

case, cases in which foreigners had gone within the dominions and
broken the law, or were intending to go within the dominions and break
the law.
Lord Hannen.—So that you must add " or had immediately before

broken the law."
Sir EiCHARD Webster.—That, of course, my Lord, is a further quali-

fication. I was putting it a little more generally myself. 1 say that,

of the authorities prior to this case, there is no trace of an authority
for suggesting that a municipal statute has any operation—in fact I do
not want it better admitted than in the language of my learned friend
Mr. Phelps himself, to use his expression at page 171: "they have no
authority".
My ijoint is that, prior to the contention on behalf of the United

States, there was no suggestion by any writer or by any Judge that a
municipal Statute had any operation against foreigners, excepting in

the case where the foreigner either had entered the country or the ter-

ritorial waters, and broken the law there, or was intending to enter
those waters or that territory and intending to break the law. In
principle it would be indeed strange if international law was otherwise.
I know not the actual number of nations in the world that legislate for

their subjects now in some form of written legislation. If this theory
of my learned friend, Mr. Phelps, is correct; by simply writing down
in the Statute-book or whatever may be the form—in the Ukase if that
be the expression for Eussian legislation, at the present time, or what-
ever may be the name of the particular form of local municipal legisla-

tion which takes effect in a particular country—writing it down not in
a language known to other nations—because it is a mere accident that
in this case the two contending countries speak the same language—if

this theory be worth anything, all the Eussian municipal laws are
defensive regulations to be put in force against foreigners uj)on the
high seas, although they have never been communicated to foreigners
and although they speak of course by their Statute-book, or by the
statute in which it is expressed, simply and solely to the subjects.
My first broad criticism with regard to this contention is that it is

inconsistent altogether with the principles that have affected the rela-

tions between nations, that the writing down of an enactment in the
laws of the country can have any effect upon foreigners who do not
intend to do anything, and do not, in fact, do anything within the ter-

ritorial limits.
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Senator Morgan.—Sir Ricliard, before you read your authority, I

would like to know what your position is about this.

Sir EiCHAiiD Webster.—Certainly, Sir.

Senator Morgan.—In the exceptional cases you speak of, where a
nation may exercise its authority beyond its territorial limits, is the
authority when exercised the authority of the statute of such nation,

or is it the authority of the international law?
Sir EiCHARD Webster.—It is the authority of- the statute of the

nation. It is the stretching the long arm of the law. I say. Sir, with
great deference to the argument on the other side, that the true
ground which has been recognized more than once is that either by
express consent, or by acquiescence, as you put it the other day—for it

may be by acquiescence—nations, sometimes one, sometimes more, have
agreed to the arm of the municipal law being stretched in order to

prevent a breach of its municipal law.

Senator Morgan.—Then the question would be how far a nation may
be tolerated in defendipg what it conceives to be its rights outside of
its territorial limits'?

Sir Richard Webster.—I say a nation may be tolerated—I am only
adopting your language for the moment

—

Senator Morgan.—Certainly.
Sir Richard W^ebster.—A nation may be tolerated to any extent,

if it chooses to say: I am going to make this a matter of war, and I
am going to assert that which I can enforce by power.
But I am now dealing with the legal argument of my learned friend,

Mr. Phelps. I am now dealing with the question which is submitted
to you under Question live.

What right of protection had the United States at the time this

Treaty was entered into, and at the time that the vessels were seized

—

what right exists by intornational law?
If Mr. Senator Morgan will let me postpone to the conclusion of my

examination of my learned friend's authorities the consideration of the
question that he has more than once hinted at, whether this Tribunal
might not have some wider or more general jurisdiction, I would prefer
to do so. I do not think I could make my meaning clear with regard
to that matter until I have submitted, as accurately as I can, to this
Tribunal what our contention is with regard to what I may call the
express authorities to which Mr. Phelps refers.

Now, Sir, the expression "defensive regulations" occurs very rarely.
On page 147 of the United States Argument, quoting from Chancellor
Kent, the same edition that I quoted from the other day, pages 30 and
31, this citation is made:

Considering the great extent of the line of the American coasts, we have a right
to claim for liscal and defensive regulations a liberal extension of

—

What?
maritime jurisdiction.

Well, I think that the meaning appears perfectly plain from that
language, taking the extract by itself. Chancellor Kent, dealing with
the question, and arguing the question, of the three-mile limit, arguing
the question of jurisdiction, properly so called, pointed out that for the
purpose of fiscal and what he there calls defensive regulations, there
was a fair claim to a liberal extension of maritime jurisdiction. If the
passages immediately following that extract, and immediately succeed-
ing it, are read—they amount to some two or three pages—it will be
found that in the whole of that extract, in the whole of that discussion,



540 ORAL ARGUMENT OF SIR RICHARD WEBSTER, Q. C. M. P.

Climiccllor Kent was dealing]: witli the riglit of a nation to make
municipal laws Avlii(!li slionld have an operation beyond the three miles,

and never referred to the executive acts of a nation to be justitied upon
the principles to which you, Senator Morgan, referred me a moment
aj?o; that he had not in his mind, and was not at that time in any way
discussing or considering, those executive acts, the responsibility of

which a nation will take upon itself, whether they be right or wrong,
according to iuternational law. He was discussing the legal question,
and the legal question only, to what extent might a claim be fairly

made to an extension of the three mile limit ? I am going to point out,

sir—I had it in my mind to mention it the other day—that this passage
shows that similar ideas as have been ex]^ressed this morning by Mr.
Gram, were really in the mind of Chancellor Kent when he was referring

in the following words to the character of the waters over which such
maritime jurisdiction should be extended:

It would not appear unreasonable, as I apprcLend, to assume, for domestic pur-
poses conuected witli our safety and welfare, the control of the waters ou our coasts,
though included within lines stretchint;- from quite distant headlands, as for instance
from Cape Ann to Cape Cod and from Nantnc]\et to Montauk Point, and from tliat

Point, to the Cajies of the Delaware, and from the South Cape of Florida to the
Mississippi.

Now, sir, Mr. Chancellor Kent may have been right or may have
been wrong in the views that he was expressing with regard to claims,

but the point of my present observation is, that, so far from that cita-

tion being any authority for the contention of Mr. Phelps, that the
statute might be construed, and was to be construed, as being an
executive act, to be put in force at the discretion of the Government,
it is the contrary. A contrary inference is to be drawn, a contrary
conclusion to be arrived at; because he is referring to the right of a
nation to extend its maritime jurisdiction and to make its laws for fiscal

and- other defensive purposes.
I am led a little, perhaps, out of the line of thought I was pursuing,

but still it will not be inconvenient if I at once call the attention of the
Tribunal to some cases which lay down this principle distinctly.

Sir, in those authorities of which we have given the Tribunal and my
friends prints, there is a judgment of the great Judge, Mr. Justice
Story, in the case of the " Apollon", reported in 9th Wheaton, which I

crave leave to read to the Tribunal, because it expresses the argument
against the contention of Mr. Phelps, that these statutes might be
regarded as defensive regulations to be put in force when and as a
nation likes upon the high seas or anywhere else. For, be it observed
that the necessity of my learned friend's argument compels him to

contend that this right would extend to going even into other people's

territory, if necessary, as a matter of right.

I do not know whether it would be troubling the Tribunal too much
to ask them if they would kindly look at the report of the " Apollon."
It is in the printed authorities handed in by the Attorney General. It

is the third case, and begins at page five. The paper is headed
"Behring Sea:—Authorities on Search, Seizure and Self-defence'':

The laws of no nation can justly extend beyond its own territories, except so far
as regards its own citizens. Tliey cau have no force to control the sovereignty or
rights of any other nation within its own jurisdiction. And, however general and
comjirehensive the phrases used in our municipal laws may be,

That is the American municipal laws

—

they must always be restricted in construction to places and persons upon whom the
Legislature have authority and .jurisdiction. In the present case, Spain had an
equal authority with the United iStates over the river St. Mary's. The attempt to
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tompel aa entry of vessels, destined through those waters to Spanish territories,

wouhl be an usurpation of exclusive jurisdiction over all the navigation of the river.

If our Government had a right to compel the entry at our Custom-house of a French
ship in her transit, the same right existed to compel the entry of a Spanish ship.

Such a pretension was never asserted; and it would be an unjust interpretation of
our laws to give them a meaning so much at variance with the independence and
sovereignty of foreign nations.

Then tliere is a passage tliat is not material upon tliis point. I have
the report here.

But, even supposing for a moment that our laws had required an entry of the
"Apollon" in her transit, does it follow that the power to arrest her was meant to
be given after she had passed into the exclusive territory of a foreign nation? We
think not. It would be monstrous to suppose that our revenue officers were author-
ized to enter into foreign ports and territories for the purpose of seizing vessels
which had offended against our laws. It cannot be presumed that Congress would
voluntarily justify such a clear violation of the law of nations. The arrest of the
offending vessel must, therefore, be restrained to places where our jurisdiction is

complete, to our own waters, or to the ocean, the common highway of all nations.
It is said that there is a revenue jurisdiction which is distinct from the ordinary
maritime jurisdiction over waters within the range of a cannon-shot from our shores.
And the provisions in the Collection Act of 1799, which authorize a visitation of
vessels within 4 leagues of our coasts, are referred to in proof of the assertion. But
where is that right of visitation to be exercised? In a foreign territory in the
exclusive jurisdiction of another Sovereign? Certainly not; for the very terms of
the Act confine it to the ocean, where all nations have a common right, and exercise
a common sovereignty. And over what vessels is this right of visitation to be
exercised? By the very words of the act, over our own vessels, and over foreign
vessels bound to our ports, and over no others. To have gone beyond this would
have been an usurpation of exclusive sovereignty on the ocean, and an exercise of
an universal right of search, a right which has never yet been acknowledged by
other nations, and would be resisted by none with more pertinacity than by the
Americans.

I need not read the rest of the judgment. It is equally in my favor
but not so pointed. May I ask the Tribunal to consider the enuncia-
tion of the law there laid down by a Judge second to none in the his-

tory of lawyers of the world, Mr. Justice Story.
And it is, Sir, in accordance, so far as my research has enabled me

to discover, with every other Judge and writer of authority, namely,
that these statutes have only force, and are intended only to operate,
against persons who are attempting to break or have broken the munici-
pal law. I do not repeat the qualification which, for the purposes of
accuracy, I should have included, which Lord Hannen was good enough
to mention a few minutes ago, namely that even in the case of an actual
breach of the municipal law, the breach must be recent, the pursuit must
be hot. It is .suflicient for my j)urpose to say that the cases in which
these municipal statutes have ever been held of any authority at all are
cases in whicli the foreigner is entering or has entered the territorial

water with the intention of breaking the law.
Sir, the other correlative proposition may be stated, I believe, with as

much clearness and with as much generality. I believe that in the
whole history of diplomatic relations, in the whole history of complaints
made by States in respect of acts which they thought were contrary to
international law, though you will find many justifications on the
ground of immediate and pressing danger, on the ground of the sudden
emergency in which a nation has been placed, on the ground that they
were willing to take the risk, having regard to the pressing danger, on
the ground that persons in respect to whom the complaint was made had
behaved so immorally and so unjustifiably that their cases ought not
to be taken up by the complaining State to which they belonged, there
is not a trace of a justification of any one of these acts upon the grounds!
now put forward by my learned friend Mr. Phelps.
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Sir, of course" it does not in any way weaken liis argument, provided
it be iu accordance with recognized principles, that it should be for the
first time asserted; but when, as I shall have to show you later on, it is

in contiict with principles of international law, universally asserted and
universally recognized, it is no small argument which my learned
friends have to meet, that they are not able to point to a single case iu

which the action of a State complained of has been justified on the
ground that it was carrying- out the provisions of municipal statutes
which were supposed to speak and intended to speak originally only as
regards the nationals over which, of course, they had authority.

Therefore, Sir, though upon an argument based upon the past pro-

ceedings of five or six years negotiations between the United States
and Great Britain, an argument based upon the fact tliat in its incep-

tion these vessels were seized because they had broken municipal
statutes, the men were imprisoned, fined and turned adrift penniless,

because they were supposed to be criminals, according to the nniuicipal

law of the United States, though in the inception that was the case, it

may be said if the right existed, it can now be justified on other grounds.
Possibly; but it does form a strong argument for our contention if we
are able to point to the fact, that jirior to the filing of this written Argu-
ment the suggestion that a municipal statute operates against all the
world, as an authority which the world is bound to obey upon the
ground that the State can enforce it on the high seas at its discretion

is an argument which is absolutely new both in point of international

law and, so far as I know, according to diplomatic relations.

The Tribunal here adjourned for a short time.

Sir EiCHAKD Webster,—Mr. President, I mentioned that I had two
other cases to which I wished to call attention in this connection, and
one is merely to refer to a passage in the United States Argument, page
149, where Mr. Phelps having cited the case of the Queen v. Keyn says:

The opinion of Chief Justice Marshall, and the language of Lord Cockburn above
cited very clearly illustrate the distijictiou between a municipal statute and a defen-
sive regulation.

If that is merely an expression of Mr. Phelps's opinion, I have no
right to criticise it, but 1 must be allowed to say that if it is intended
to be a statement that Chief Justice Cockburn ever recognized a
municipal statute as being equivalent to a defensive regulation, or that
he supported the view that the making of a statute was supposed to be
an expression by a nation of an intention to do an executive act which
the nation would undertake on its own responsibility, I appeal to the
judgment in the Queen v. Keyn. There is not one word to support that
view in the passage read by Mr. Carter, which will be found at page 79
of the report which I think the members of the Tribunal have- seen in

the pamphlet form—the authorized edition.

Chief Justice Cockburn was referring to legislation and to legislation

only, and he says iu terms

:

Hitherto legislation, so far as relates to foreigners iu foreign ships in this part of
the sea has been confined to the maintenance of neutral rights and obligations, the
prevention of breaches of the revenue and fishery laws, and, under particular cir-

cumstances to cases of collision. In the two first, the legislation is altogether irre-

spective of the three-mile distance, being founded on a totally difterent principle,

namely the right of a State to take all necessary measures for the protection/)f its

territory and rights, and the prevention of any breach of its revenue laws.

And in that passage, cited more than once by my friend ]Mr. Carter,
and referred to in this passage in Mr. Phelps' argument, it will be found
that there is no trace of foundation for the suggestion that the Statute
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is to be construed as being otherwise tliau a Statute, convenient, use-

ful, and intended to operate upon, and affect foreigners in tlie cases iu

wliicli foreigners liave become subject to municipal laws.

Kow, Sir, the only other case I need mention in connection with this,

is to repeat a criticism which I interlocutorily made with reference to

the statement on page 150 of my friend's Argument that the judgment
of the Supreme Court of the United States in the case of the "Sayward",
supports this position.

My friend Mr. Phelps was good enough to mark for me some five or
six pages of the authorized Keport irom which the Attorney General
had read, in which Mr. Phelps said would be found the passages which
he suggested indicated the view of the United States Courts upon this

matter. The passage began at page 13, and ended at page 22. I have
read and re-read that passage most carefully, and, speaking of this

judgment as a judgment to which the world might look hereafter in

investigating the question, I do not hesitate to say that except the
suggestion that i)0ssibly a Court might not think itself justified in

examining an executive act, there is not any passage that supports the
view that a Municipal Statute is to be regarded as a defensive regula-
tion. I felt it my duty to repeat this, because Mr. Pheli^s was good
enough to shew me the passage upon which he relied. When he comes
to reply, I ask the Court to judge between us by listening to any pas-
sages from the judgment he may read, and see whether there is any
foundation for the suggestion that the United States Courts have ever
said, directly or indirectly, that a Municiiial Statute would be con-
strued, as against foreigners, as a defensive regulation.

Now, Sir, the next group of authorities cited by my friend Mr. Phelps
run from pages 152 to 155. They are such cases as the Amelia Island,
the "Caroline" and the Appalachicola River, and they are either cases
of war, or warlike operations. Again I have to observe—I am aware it

is repetition, but it is necessary—that this is the first occasion when it

has been contended that according to International law, there is no
distinction between times of war and times of iieace. We may be only
students—some of us only have the right to speak as students—but I

submit the merest student in International law is taught the broad dis-

tinction what are rights in time of peace and belligerent rights, and
there is, so far as I know, no warrant for the argument or i)remise
which lies at the root of my friends Mr, Phelps' argument, when he
states that rights which have hitherto been regarded as belonging only
to nations when they are in a state of belligerency are to be exercised
as defensive regulations, or as executive acts of defence in time of
peace. If that were to be the true view of the matter, a great deal of

the learning which has been expended in drawing a distinction between
rights of belligerents and rights in time of peace has been wasted, and
thrown away. But I am obliged to deal, and do deal, with this argu-
ment, treating it with all the respect I can, but I am desirous of point-
ing out that from my reading and from my examination of the instances
cited, they were, in every case, instances which a nation justified on the
ground that it was either j)utting down a rebellion, or engaged in war,
or that the acts it was performing were acts which it was justified in
undertaking on the ground that marauders or robbers, were setting up
either in the territory or in close proximity of the territory a hostile or
marauding band. I need not do more than remind you that is no anal-
ogy to the case which we are discussing, assuming I am right the United
States have no property in the seal or in the seal herd, and no right to
prevent other persons from shooting, catching, or otherwise capturing
the seal on the high seas.
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Now I come to a part of the case to which very great imiiortauce was
attached by my friend Mr. Phelps. I refer to the passages ou jiages 155
to 157, on the subject of Newfoundhmd, and if Mr. Phelps' assertions
were well founded with reference to Newfoundland he indeed would be
able to administer a very serious blow to our conteution. He, in effect
asserts that Great Britain and Canada have asserted different rights in
the Atlantic to those which they are now contending for in the Pacific.
He says ou page 157, that

There cannot be one international law for the Atlantic and another for the Pacific.
If the seals may be treated like the fish, as only/ero; nalurce and not property, if the
maintenance of the herd in the Pribilof Islands is only a fishery, how then can the
.case be distinguished from that of the fisheries of Nova Scotia and Newfoundland.

Mr. President, if that argument was worth anything at all it means
simply this : that Great Britian (and Canada, representing the rights
of Great Britain) have either prevented or claimed to prevent the
United States from enjoying the rights of fishing outside the three-mile
limit or outside territorial waters in the Atlantic. Sir, I will make good
"what I am about to say by reference, but I assert that since the year
1783 such a conteution has been impossible, and if I choose to go ba<}k
I say that long before that time the contention had disappeared ; but
from the year 1783 down to the present time British, French, United
States, and for all I know other nationals—but these are sufficient for
my purpose—have been fishing side by side ou the banks of Newfound-
laud 50 or 60 miles from shore, or whatever the distance is, without a
shadow of a suggestion that the United States people were there either
by grant, by sufferance, by treaty, or in any other way than as exer-
cising the common right of all nations. Mr. President, the tribunal
"Will not think that I am attaching undue importance to this incident,
when I remind you that at pages 156 and 157, in order to enforce his
argument and, if he were well justified, to pour, contempt on the posi-
tion of Great Britain, Mr. Phelps has gone the length of saying

:

It is enough to perceive that it never occurred to the United States Government
or its eminent representatives to claim, far less to the British Government to con-
cede, nor to any diplomatist or writer, either in 1783 or 1815 to conceive, that these
fisheries, extending far beyond and outside of any limit of territorial jurisdiction
•over the sea that ever was asserted there or elsewhere, were the general property of
lUiankind, or that a participation in them was a part of the liberty of the open sea.

Sir, I do not wonder that this argument, forcible, strong, and
very caustic—indeed much more than an orffumentmn ad hominem—
extremely powerful against my contention made an impression on the
Tribunal, and accordingly I find ou page 715 of the unrevised note—

I

am not able at present to give the revised page because it is not yet
printed—Senator Morgan said this to Sir Charles Russell.

You made some reference to the Statesmanship of Mr. Sumner as being superior
to the conception, as I understood you, that there could be any purchase and sale
of fisheries in the open sea. That opinion has not always prevailed among the
statesmen of the United States, I will say for the reason particularly that in our
treaty of peace with Great Britain in 1873 we found it necessary to incorporate in
the treaty the following:

It is agreed that the people of the United States shall continue to enjoy unmo-
lested right to take fish of every kind on the Grand Bank and all other banks of
Newfoundland, the Gulf of St. Lawrence, and all other places in the sea where the
inhabitants of both countries propose to fish.

Of course if we had the open natural right of all mankind to fish in the sea that
provision was entirely unnecessary in that treaty it was insisted on and put in.

The President.—I believe Senator Morgan it was an allusion to previous treaties
with France.

When the real facts are put before the Tribunal it will be seen that,

instead of affording as my friend Mr. Phelps thought it would afford,
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an argument in favour of the United States contention it is a most
conclusive arjiument in favour of Great Britain. Sir, what happened
was this. In the year 1778 the United States had made a Treaty with
France that they wouhl not interfere with the French on the banks of
Newfoundland. That was at the time when the United States was
struggling for its independence. It was a treaty of friendship and
amity, and where having been Treaty rights as between Great Britain
and France which excluded the French, the United States rebelling

against Great Britain was willing to make terms: and what were the
terms ?

Senator Morgan.—You mean that Great Britain had made that
Treaty—not the United States?

Sir EiCHARD Weester.—No, the United States while in the course
of its rebellion—not with Great Britain, with France
By Article 10 of the Treaty of 1778 the United States covenanted:

The United States, their citizens and inhabitants, shall never disturb the subjects
of the most Christian King in the enjoyment and exercise of the right of fishery on
the banks of Newfoundland

that is to say in the Treaty of friendship the United States had agreed
that they would not interfere with the French. In 1775 an attempt
had been made by Lord North (and, if I may be permitted to say so in

passing, in my mind a most unjust attempt), to restrain and to prevent
the inhabitants of New England from tishing on the banks of New-
foundland, they still being, according to the contention of Great
Britain, British subjects, and being engaged in rebellion. The \\ar

came to an end, and the state of things for consideration was: What
should be the claims of the United States? I can scarcely but think
that .there are many in this room who hear me who are well acquainted
with the history of those times, but possibly it may not be out of place
if I refer to Lyman's Diploma(;y of the United States, a work with
which many are familiar. In the course of that negotiation in 1783
(which was the Treaty, you remember, recognizing their Independence)
the United States people became aware that France was endeavouring
to influence Great Britain, to restrict by Treaty rights, the rights of
the United States upon these banks. This will point the observation
that was made the other day about the elder Adams saying that he
would rather cut off' his right hand than let the rights of fishing go.

The President.—You mean fishing on the banks in the open sea?
Sir BiCHARD Webster.—In the open sea.

The President.—Not on the Coast?
Sir EiCHARD Webster.—I was not dealing with the coast. I will

make an observation upon that in a moment. I am dealing entirely

with rights in the open sea. A letter was intercepted and deciphered
coming from the then representatives of France to Great Britain,

which put the United States upon the alarm, and they imagined that
some attempt might be made by Great Britain actually to insist on a
restriction of their natural right to fish upon these banks outside.

You will find the reference to that incident in connexion with the
negotiations of the Treaty at page 124 of the 1st volume of Lyman's
Diplomacy of the United States, published, as no doubt the Tribunal
know, in the year 1828, and a book from an historical point of view of
the highest authority. I might mention only in passing, I shall show
it presently, that the fact is that the United States claimed the right
of fishing on the Banks as of right as one of the nations. It is a mis-

take to suppose that she got or claimed those rights by Treaty. The
suggestion made a moment or two ago by Senator Morgan that that

B s, pt xih 35



546 ORAL ARGUMENT OF SIR RICHARD WEBSTER, Q. C. M. P.

was inserted because there was a doubt, is proved not to be the fact.

At any rate, from the oinnion of Lyman and tlie perusal of a chapter
in his book, he states in the most distinct terms that the United States
claimed it as a rij>ht, and it was to prevent subsequent interference
that that clause was inserted. However, with regard to the incident
that led to the first clause, I will just read this passage.
On page 124.

On the side of France, the United States had mnch more to fear. She was disposed
to cnrtail their fishing rights and privileges, to maintain Spain in her pretensions
respecting her boundaries, and to aid England in exacting a compensation for the
loyalists.

That means for the people who had been true to the British flag.

A letter written by Mr. de Marbois, secretary of the French legation, from Phila-
delphia, dated March 13th, 1782, intercepted and deciphered at the time, if it did not
give the first intimation of similar designs in the French Court, strengthened at lease
the suspicions before entertained. Mr. de Marbois advised Mr. de Vergeuues to cause
it to be intimated to the American Ministers his surprise that Newfoundland fisheries
have been included in the additional instructions. That the United States set forth
pretensions therein, ivithont jjaiiiufj regard to the kind's (French) rights, and without
considering the impossibility they are under of making conquests and of keeping
what belongs to Great Britain. It will be better to have it declared at an early period
to the Americans that their pretensions to the fisheries of the great Bank are not
founded and that his Majesty does not mean to support them.

Or, in other words, that the French were at that time endeavouring
to get, by means of the Treaty between Oreat Britain and the United
States, a restriction or limit i)ut upon the United States rights. Tiiat
put the United States on the qui vive; or, rather, if it did not actually
put them on the qui vive, it increased the suspicions that weie then
prevalent as to what the attempt might be; and, accordingly, when the
Treaty came to be negotiated, and was negotiated, the first part of the
third Article was in these terms.

It is agreed that the people of the United States shall continue to enjoy unmolested
the right.

I. To take fish of every kind on the Grand Bank and all the other banks of New-
foundland. 2. Also in the Gulf of St. Lawrence 3. And all other places in the sea
where the inhabitants of both countries used at any time heretofore to fish. And
also that the inhabitants of the United States shall have liberty to take fish of every
kind on such part of the coast of Newfoundland and as British fishermen shall use
(but not to dry or cure the same on that island).

Then it says

:

"And also on the coast" etc.—giving them coast rights. You will

remember. Sir, that quoting from the language of the counsel of the
United States, on page 1113 of the unrevised edition, the Attorney
General cited the expression

:

That explains the reason why it was that the elder Adams said he would rather
cut oft" his right hand than give up the fisheries at the time the treaty was formed.

You will observe the expression—"give them up".
Now we come to that which in my submission is most conclusive proof

that our contention is right. You will remember that IMr. Phelps said
it never had occurred to a Diplomatist,—an American Eepresentative
or anybody else,—to suggest they had this of right. I think it will be
scarcely disputed, even for the purposes of this argument, that war puts
an end to Treaties. 1 suppose I need not cite instances, (of which there
are so many that I might almost call them numberless), of liarticular
privileges existing before a war, being put an end to by the war. I
need cite no other than this,—that tlie special j)rivileges given by
Clause 3 of Article III with regard to the coast were put an end to by
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the war of 1812; and, ^yllen the TJnited States came to negotiate for

fresh privileges luuler the Treaty of 1818, they acted in accordance with

the recognized law of nations..

Lord Hannen.—Was it 1818?

Sir Richard Webster.—1818 was the date. The actual Treaty of

Peace was in 1815; the Treaty of the fisheries was in 1818. When the

United States came to negotiate with regard to fresh liberties within

the territorial waters, or in other words to get a substitute for tliat

Avhich they only got by the Treaty of 1783, they insisted on getting it

by Treaty and they got it by Treaty; but did they either ask or get any
fresh grant of the right to lish upon the Grand Banks of Newfoundland,
and on all the other banks of Newfoundhind? They did nothing of the

kind.
The question was never raised or suggested—I will show it in writing

in a moment—after 1783, that the United States had that right as a

nation. Why, Sir, there was one case in the year 1818. It is referred

to at page 91 also of the 2nd volume of Lyman, where a vessel having
been seized about six miles off the coast, the British Government re]m-

diated the act—would not have anything to do with it; and it is the

fact that diplomatically, openly, and without the slightest reserve Great
Britain after 1783, has recognized the right of the United States to fish

on those banks—the right as a nation by without regard to any grant

by Great Britain. There cannot be a stronger instance or argument in

support of my contention in opposition to that of my learned friend

Mr. Phelps than to point out that if it were true that they got the right

of fishing on the Grand Bank by the Treaty of 1783, they would have
had to get a renewal of that Treaty after the war of 1812, and not only

did they not get it, but never even asked for it. Why not? Because
it was openly stated that Great Britain recognized that right to tish as

being the right of a nation to fish, quite independently of any grant or

right by Treaty. In fact, Mr. President, the Treaty of 1783 is an instance

by anticipation of what occurred in 1821 and 1825; in 1824 and 1825,

Kussia having made a claim to interfere with rights of navigation in

fishing on the high seas, withdrew those claims and acknowledged they
were withdrawn by the first articles of the Treaties of 1824 and 1825.

Forty years before, in the year 1783, the United States, fearing that

there might be some impediment or claim against their right, got inserted

the words in the Treaty that the United States should continue to enjoy

unmolested the right. The case is identically parallel.

But now. Sir, I have stated that Great Britain never insisted upon
the position that the United States had this right of fishing upon the

Banks by virtue of the Treaty of 1783 or otherwise than as a nation. I

refer again to the commission which was given to the representatives

of Great Britain under date the 28th July 1814 for the purpose of nego-

tiating the Treaty of 1818. It was read by Sir Charles Kussell. You
will find it at page 1111 of the unrevised Eeport of the 28th day

:

You will observe that the Srd Article of the Treaty consists of two distinct

brauches. The lirst which relates to the open sea lisheries we consider of perma-
nent obligation, being a recognition of the general right which all nations have to

frequent and take tish on the high seas. The latter branch is, on the contrary, con-

sidered as a mere conventional arrangement between two (States, and as such it has
been annulled by the war.

But as my learned friend Mr. Phelps says—and he will forgive me, I

am sure if for the necessities of my argument I must once more read
this extraordinary language:

It never occurred to the United States Government or its eminent representatives

to claim, far less to the British Goverumeut to coucedOj either in 1783 or in 1815 tUat
tliese tisheries were general property.
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I do not imagine that those who have preiiared the Case of the
United States are unacquainted with the book to which I have been
making reference. I mean Lyman's Diplomacy of the United States,

and it is a little remarkable in the face of what I am now going to read
to the Tribunal from that book, that such a statement should have
appeared.
You will remember, Mr. President, that my learned friend. Sir Charles

Eussell, read the letter from Lord Bathurst to Mr. Adauss also from
the United States othcial Papers, and we have the volume here. He
read the letter from Bathurst to Mr. Adams in 1815 in which he (Lord
Bathurst) said, as I have been saying, that Great Britain recognized
the right of the United States to enjoy that fisherj^, as one of the
nations of the world. When we called attention to that letter my
learned friend, Mr. Phelps, was good enough to tell the Tribunal we
need not trouble further about the reference because he had the book
from which we read, in Court, or in Paris. Sir, that letter from Lord
Bathurst to Mr. Adams is set out in this book—Lyman's Diplomacy of
the United States; and here, at any rate was a diplomatist who knew
what was the true state of the matter, and argues, as he is entitled to
argue, in this book that the United States always had this fishery as of
right, and that the Treaty of 1783 was simijly for the purpose of pre-
venting molestation, fearing claims might be set up, and more than
that, that subsequently there was no renewal of that right. I will call

your attention to two passages in Lyman's Dij^lomacy. It sets out the
commission to the United States Commissioners to negotiate the Treaty,
and the terms of the Commission are given at page 8Q of the second
volume. They are set out in terms.

I read not from the actual language at full length, but from the text
of Mr. Lyman:

The most important matter, adjiisted at this negotiation, was the fisheries. The
position assumed at Ghent, that the fishery rights and liberties were not abrogated
by war, was again insisted on, and those portions of the coast fisheries, relinquished
on this occasion, were renounced by express provision, fully implying that the whole
right was not considered a new grant. The American commissioners in 1814 were
instructed not to bring that subject into discussion, aud the proposition ultimately
submitted, securing the rights aud liberties, as in the Treaty of 1783, arose from a
stipulation, offered by the British commission, respecting the Mississippi, a right
invested by the American with the same permanent character, as the fisheries them-
selves. The English, knowing the slight comparative value of the Mississippi,
proposed the two parties should resume their respective rights in consideration,
respectively, of a full equivalent; but this proposition was not accepted, for, in the
opinion of one party, the right remained entire, and lest it should be impaired by
implication, the American coraiuission offered to recognize the right of Great Britain
to the navigation, and declined the boundary of the parallel of the 49th degree to
the north, (since agreed on) not choosing, even, to accept an implied renunciation
on the part of Great Britain to that navigation.
The instructions for the Commissioners in 1818 do not agree precisely with the

position, assumed at Ghent, respecting the Mississippi.

Then lower down on the same page.

A certain part of the doctrine, as to the effect of war on the treaty of 1783, is

undoubtedly sound, but it appears to us, the remark is equally just, that certain
portions of the fishing rights or liberties have, from the commencement of the first

negotiation with England, been made the subject of Treaty regulation. These
remarks, of course, do not apply to the bank, or deep water fisheries, about which
all formal stipulations are needless.

That, Sir, was Mr. Lyman's opinion. My learned friends will scarcely
deny that he was a diplomatist of eminence, and it will show you, at
any rate, that this is no fresh case we are setting up. But, Sir, at
page 97 occurs the passage in that letter from Lord Bathuj-st to Mr.
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Adams, wliicli J respectfully submit in a conclusive answer to this con-

tention put forward by my learned friend, Mr. Phelps.

Wheu, therefore, Grecat Britain, admitting the independence of the United States
denies their right to the liberties

—

You will remember that the liberties were the inshore rights

it is not that she selects from the treaty articles or parts of articles, and says, at

her own will, this stipulation is liable to forfeitnre by war, and that it is irrevoca-

ble; bnt the ])rinciple of her reasoning is, that such distinctions arise ont of the pro-
visions themselves, and are fonnded on the very nature of the grants. But the
rights, acknowledged by the Treaty of 1783, are not only distinguishable from the
liberties, couceded by the same Treaty, in tlie foundation, upon which they stand,

but they are carefully distinguished in the Treaty of 1783 itself. The undersigned
begs to call the attention of the American minister to llie wording of the 1st and 3rd
articles, to which he has often referred for the foundation of his arguments. In the
first article, Great Britain acknowledges an independence, already exj)ressly recog-
nized by the powers of Europe and by In^rself in her consent to enter into the pro-
visional articles of November 1782. In the 3rd article Great Britain acknowledges
the right oi' the United States to take fish on the Banks of Newfoundland and other
places, from which Great Britain has no right to exclude an independent Nation.

That is the language of Lord Bathurst on behalf of Great Britain in

the year 1815. It is a little hard that for the purpose of this case, for

the purpose of endeavouring to allege inconsistency on the part of the
Eepresentatives of Great Britain, that my learned friend should have,

perhaps by inadvertence, thought fit to say in his Case that it never
occurred to the Eepresentatives of Great Britain to point ont that the
Fisheries on the Bank of Newfoundland were enjoyed as of right.

In order to point my observation, I read further from the letter:

But they are to have the liberty to cure and dry them in certain unsettled places
within his Majesty's territory.

Aiul the next passage refers to those liberties being such as those
that were put an end to by the war.

It is surely obvious, that the word ri{/ht is, throughout the treaty, used as appli-
cable to what the United States were to eiijoy in virtue of a recognized independence
and the word liberty to what they were to enjoy as concessions, strictly dependent
on the treaty itself.

Sir, I cannot believe that had Mr. Senator Morgan in his mind the
facts that my learned friend the Attorney General and I have taken
entirely from the official documents, from the language of the Ameri-
can Representatives, from the language of the Representatives of
Great Britain at the time these matters were under negotiation, that
it would have escaped his attention, that the language of the first

clause of Article III of the Treaty of 1783 was inserted for the imrpose
of preventing molestation in respect to a right which the United
States people claimed as of right by virtue of their being recognized
as an independent Power,—as one of the nations of the world.

Senator Morgan.—My difficulty, Sir Richard, in making that sug-
gestion was this; why the American people should have apprehended
molestation about a matter that Great Britain made no claim to at all.

Sir Richard Webster.—Well, Sir, I have already, I think,

answered that; but 1 may do it again in one summary. It was that
thej' themselves had made a bargain with France,—there had been a
claim made by Lord North to exclude them on the ground of being
subjects in rebellion, and, therefore, they could be so excluded, and it

is a clause inserted against any subsequent interference—in fact just
in the same way, Mr. Senator, as I have submitted to you, I hope not
unsuccessfully, that under the first Articles of the Treaties of 1824 and
1825 between Russia and the United States, and Russia and Great
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Britain respectively, neither the United States nor Gieat Britain jrot

tlie jirant of anytbin"-; tliey merely got the acknowledgment that

claims ])revionsly made were to be no longer insisted upon by the
Nation that had put them forward.

But, Sir, as a matter of fair play, as a matter of common justice,

when this is introduced by a statement is there to be one law for the

Atlantic and another for the Pacific? what answer is there to the fact

to which I invite the attention of my learned friend, Mr. Phelps, that
from 1783 down to the present time (and that is now more than 100
years) the fishing- boats of all countries liave been fishing upon the
Banks of JSTewfoundland outside the territorial waters without the
slightest attempt on the j)art of the Government of Great Britain to

interfere either with France, or with the United States, or with anyone
else; and the suggestion is entirely unfounded that we are seeking here
to claim from this Tribunal a right in resi)ect to the seals of the Pacific

which we have not conceded to the United States in respect to the cod
of the Atlantic. Surely, Sir, if there is to be reasonable appreciation,
as there must and will be, of the arguments used on the part of Great
Britain, it will remain for the United States advocates not to re-assert

a statement which at present is unsupported by any authority, but to

give me the date, the place and the person when, where, and by whom,
the assertion of the right to exclude the United States from the enjoy-

ment of such national rights has been asserted by Great Britain.

Certainly, in connection with the very caustic observation inserted at

pages 155 and 157, it is for ray friends to deal with the facts as I have
now placed them before this Tribunal; I have based my statement, as
you are aware, not on my imagination but upon documents which stand
upon record and have stood upon record for the last 50 or 60 years, nay
even a longer period than that. .

Sir, the ]iext branch of my learned friend Mr, Phelps' argument is

that which we find on page 158. It includes a passing allusion to the
law of piracy, which might, I think, have been well left out of the pres-

ent consideration. But 1 suppose I must regard this as serious as it

was inserted with consideration and is to be adhered to. Calling atten-

tion, or arguing, rather, upon the question of the right of self-defence,

the sealers are practically compared to pirates,—nay more, piracy is

rather held up as being a pursuit to be practised, and to be approved
of in comparison with pelagic sealing.

This is no exaggeration, Mr. President. At page 158 occurs this lan-

guage speaking of piracy: "The reason of this well settled rule is not
found in the character of the crime which is but robbery and murder at

worst." How much further do they wish to go"? ^'Rohhery and murder
at ^corsV ! I want to know what other crimes there are"? "but in the
necessity of general defence". This is the first time. Sir, in the history
of argument on international law that I ever heard that the right to

capture and to string up and to shoot pirates was a necessity of general
defence,—if that means the defence of a nation in respect of its rights.

Sir, writer after writer, Judge after Judge, has justified the law which
applies in the case of pirates, on the. ground that they are ^'hostis

humani generis^\ that is to say that they rob persons and outrage all

rules of property and morality, and, therefore, quite apart from the
defence of a particular nation they are to be punished when caught
red-handed by whom caught, or maybe taken into any Tribunal of any
country and there dealt with. Sir. my learned friends must have been
a little bit in a difficulty to find a justification for this application of

the law when they said that the reason for this well settled rule is not
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found in tlie cliaractor of the crime which is but robbery and murder at

worst, meaning thereby I presume that the shooting of seals at sea is

worse than robbery and even worse than murder.
But tliis is not Mr. Phelps alone.

Mr. Phelps.—It is certainly not me. I said no such thing.

Lord Hannen.—No.
Sir EiCHARD Webster.—I assure you I am only too glad to take

any correction but if my learned friend will permit me to call attention

to page 214 there it is in black and white signed by the distinguished
name of Mr. Carter. This is of the pelagic sealer alone:

To prevent and punisli it is as distinctly the duty of all civilized nations as it is

to prevent ;ind ]>unish the crime of piracy. The pelagic sealer is hostis humani generis,

just as the i>irate is, though with a less measure of enormity and horror.

Lord Hannen.—There it is a "less measure".
Sir Richard Webster.—Well, I will construe that in the sense that

Mr. Carter desired to say there is a less measure; but the principle that
Mr. Carter is advocating there is distinct. Surely I am not saying
that which is unnecessary when I point out that the argument of the
United States drives them into this i)osition, that unless they can
establish to your satisfaction that i)elagic sealing is to be placed in the
category of piracy, half—nay, more than half, practically the whole of
their authorities are cut away. Sir, what is the idea of this compari-
son of piracy"? I do not know whether the Tribunal remembers it. Of
course, it has a ludicrous side for this Tribunal, but there was nothing
ludicrous in the Court of Alaska when those poor captains and sailors

were before the Judge and were told that they were pirates and it was
said that they were to be treated as pirates.

Lord Hannen.—They Avere told that they w^ere to be treated as
havijig violated the municipal law.

Sir Richard Webster.—I am speaking of that which was said of
them by the Judge. I am not in any way suggesting that the United
States would willingly for a moment use language to these men in that
respect, but all I mean is, that in order to strengthen this case, the
United States peoide have found it necessary to endeavour to bring
pelagic sealing within the category of piracy, and why"? My Lord as
well as the other members of the Tribunal will remember that over and
over again. Lord Stowell, Mr. Justice Story and Chief Justice Marshall
have said that the only case in which they knew that in time of peace
the right of search of vessels existed, was in the case of piracy.
The one case in which it is admitted that a right, which may be said

to be a belligerent right under ordiiiary circumstances, did exist in time
of peace was in case of Piracy. The passage was read by the Attorney
General; it was said by Lord Stowell in the case of the ''Le Louis''^

reported in the 2nd Dodson, and cited in the United States Argument
at page 100, and also cited in support of the existence of the right of
search, at the bottom of the page.

Upon the same i)rinciple has been maintained the right of visitation and search,
as against every private vessel on the high seas, by the armed ships of any other
nationality. Though this vexatious and injurious claim has been much questioned,
it is firmly established in time of war, at least, as against all neutrals. Says Sir
William Scott, in the case of Le Louis (2 Dodson, page 244): This riglit (of search)
incommodious as its exercise may occasionally be, has been fully established in the
legal practice of nations, having for its foundation the necessities of self-defence.

Yes; but what, in that Judgment, does he say at pages 244 and 245?
He says

:

Except against pirates, no right of visitation and search exists on the
high seas save on the belligerent claim-
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Now, you will see why it was necessary for the arfjument of Mr.
Phelps, and also that of Mv. Carter, to endeavour to get the Tribunal
to acc;ept the view that pelagic sealers were to be regarded and treated

in the light of pirates by this Tribunal. I accept the correction of Lord
Hannen, which is a correction I ouglit not to overlook; namely, that it

is not just to say that they were ever charged in fact in the United
States Court with any other offence than that of breaking the munici-
pal Statute; but my observations were directed, not to the formal pro-

ceedings, but to the attempt that has been made to colour this act for

the purpose of the case now presented to this Tribunal.
'Now, the next line of argument adopted by my learned friend Mr.

Phelps is based on the laws of quarantine referred to at page 159. I

have said that the rules of evidence are lax enough, and all kinds of
evidence have been introduced by both sides; I draw no distinction

between the two parties in this respect,—hearsay, opinion, and all

classes of evidence have been introduced; but, when it is suggested by
my learned friend in his Argument that the Quarantine Laws have been
used to interfere, or are intended to interfere with vessels upon the higli

seas, it is not asking too much to say, "Will you be good enough to tell

the Tribunal by what nation and at .what time any attempt to interfere

with vessels, passing through the high seas, under the Quarantine Laws
has ever been known or has ever been made?"
Mr. President, what is quarantine? Quarantine is a local municipal

regulation ; that, when a vessel is coming to your ports and to your
harbours from an infected place, she should not be allowed to come into

your ports without a clean bill of health. If she has not got a clean
bill of health, she has to be put into a certain position and be disin-

fected for a certain time. Now, where is the quarantine iierformed?
Everybody acquainted with these matters knows that tlie quarantine is

performed in the country where the vessel intends to unload its cargo
or disembark its passengers.
The Attorney General, put a case to the Court; and I should wish to

enforce it. Take a vessel bound to France, Germany, or Belgium or
Russia passing through the English Channel. Has anyone ever heard
of an attempt by Great Britain to stop such a vessel and say she is to
be subjected to penalties because of the quarantine laws? The mere
statement of the case, I submit, is conclusive. When a ship is going
or a person is going to visit a territory, it is a part of the prerogative
right of the Crown, and I suppose in the United States of the Presi-

dent, but I will not venture on surmise in that matter, but someone has
the poAver, to make laws or lay down rules under which foreigners shall

visit the country. We, by our legislation, of course, prescribe the con-
ditions under which foreign ships shall visit our shores, and among
them are the (Quarantine Acts.
We have told you and I am permitted to say it with the authority of

the Public Department for which I have no longer the right to speak,
but my learned friend the Attorney General has, that such an instance
in Great Britain is nnheard of, that no attempt has been made, or could
be made; and on principle as I have said, when you remember the pro-
cess called Quarantine is to be done in the country which the ship is

going to visit, it is obvious it can have no application quite apart from
the terms of the Municipal Act to vessels merely passing through the
high seas. When these Acts were under consideration by the Court of
Queen's Bench in that judgment so often relied upon by my learned
friend, Mr. Carter the Queen v. Kei/n the true ground of the Quarantine
Acts was considered. They are put by Lord Chief Justice Cockburn
at page 89

:
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I am further of the opiiiion that Parliament has a perfect right to say to foreign

ships that they shall not, without complying with I5ritish law, enter into British

ports, and that if they do enter they shall be subject to penalties unless they have
previously coiuplied with the requisitions ordained by the British Parliament;
whether those requisitions be, as in former times, certificates of origin, or clearances

of any description from a foreign port, or clean bills of health, or the taking on
board a pilot at any place in or out of British jurisdictiou before entering British

waters. Whether the Parliament has so legislated is now the question to be con-

sidered.

Therefore, Mr. President, I ask the Tribunal in considering tlie argu-

ment I have addressed to you on this matter, to say tliere is absolutely

no analogy; it falls within the principle I enunciated before the adjourn-

ment to day that these laws are intended to operate and to have effect

only ou vessels coming to our own country and to our own ports and
upon our own vessels; those were the words nsed by Mr. Justice Story
in the case of the "Apollon" which will be found reported in the 9th
Wheaton.
Then Mr. Phelps at pages 160 to 163 asserts in his argument that

Great Britain has claimed the right of search in time of peace. I am
going to make but one observation with regard to that matter. We
were of course surprised when we found the reference made to the letter

of Lord Aberdeen. We sent for that letter and the Tribunal have now
before it the original letter of Lord Aberdeen, the contemporaneous
letter of Mr. Stevenson who represented the United States speaking of

the year 1811, and again we have the debate and diplomatic correspond-

ence in the years 1858 and 1859.

The result of that being that so far from it being true that Great
Britain had never abandoned, if she ever claimed, but still insists upon
this right of search in time of peace, the very document referred to by
my learned friend in his argument contains the most complete and
absolute refutation of the argument put into the mouth of Great Britain

on behalf of the United States.

Sir, I believe that, without, of course, pretending to say that I have
covered the ground in the same way npon this part of the case as my
learned friend the Attorney-General did, I believe that I have noted
all of the heads of argument on the question of protection which have
been cited by Mr. Phelps in support of his view. And I come back to

that principle upon which, and by which in my submission to this Tri-

bunal, this case must be determined, so far as this matter is concerned.
If the United States have got the right of property in the seals or in the
seal herd, that property does not cease when those seals leave the ter-

ritorial waters of Behring Sea; and I should admit that from the ])oiut

of view of what may be called defence in that sense—that if the United
States, or the representative of the lessees could say to the lielagic

sealer a thousand miles south of the Pribilof Islands, or in the Gulf of

Alaska, or away to the west of those islands of which I gave the name
this morning, "That seal which you are going to shoot is mine, you
must not shoot it", he would be allowed to take measures, not to break
the peace, but to take measures to prevent the seal being shot, and in

a municipal court, if the man who had shot the seal came into the juris-

diction, so that he could be sued, might have the right to bring what
we call an action of trover or an action for the value of the seal.

Senator Morgan.—Or if the ship was brought into the Prize Court,

they could proceed against the ship?
Sir Richard Webster.—No I have never heard of such a thing as

a proceeding in a Prize Court because a piece of property was taken
except in time of war. It is foreign to the whole principle of our juris-
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diction. There is no relation, forgive me for a nionicnt if I enlarjje

ui)()n it—tliere is no relation between tlie otfenee and the punishment.
Senator Morgan.—1 do not understand. Sir Kichard, that the juris-

diction of a Prize Conrt depends upon the fact that there is an existing

state of war.
Sir liiciiARD Webster.—There must be either an existing state of

war or an arrangement by treaty between the parties.

Senator Morgan.—I tliink not.

Sir KiCHARD Webster.—Well Sir, I speak subject to correction. I

am aware of the slave trade conventions, whereby vessels were allowed
to be taken in and condemned as between two nations.

Lord Hannen.—The prize court is usually assigned to the admiralty
conrt; but I never heard of a prize court except m relation to war. I

never heard of sncli a thing.

Senator Morgan.—What becomes of the cases of the violations of
the customs laws? snmggling?

Sir Richard Webster,—With great deference to Senator Morgan,
they would not be enforced in a prize court at all. They would be
enforced in a municipal court to which jurisdiction was given by statute.

Senator Morgan.—Prize jurisdiction.

Sir Richard Webster.—I beg your pardon.
Senator Morgan.—Jurisdiction to condemn a prize by capture and

confiscation.

Sir Richard Webster.—I beg your pardon, Sir. I say with the
greatest respect that there is not a vestige of authority that a prize
court would be necessary in order to put into force a breach of munic-
ipal statute.

Senator Morgan.—I do not mean it is necessary; but it occurs to me
that it is the subject of such jurisdiction; that the municipal statutes
can confer that power upon the prize court.

Lord Hannen.—Of course a court may have that power, but by the
municipal lawit would have powers analogous to those which are exer-

cised by a ])rize court.

Senator Morgan.—That is exactly the power conferred by Act of
Congress upon the courts of the United States.
Lord Hannen.— That may be; but a prize conrt is something, so far

as my knowledge goes, which has only relation to a state of war.
Sir Richard Webster.—By the law of both countries.
Senator Morgan.—That seems a national view of it; but every

State has the right to give to its courts such jurisdiction. A prize
court is a municipal court, and depends for its jurisdiction upon munic-
ipal law. It derives its jurisdiction under the municipal law.

Sir Richard Webster,—It is a confusion of terms.
Senator Morgan,—I will hear you, with pleasure.
Sir Richard Webster.—With great deference, it is a confusion of

terms.
Senator Morgan,—I think not.

Sir Richard Webster.—Suppose a statute passed against smug-
gling,—we will take the case of a law, tirst, if you please—that brandy
shall be subject to a duty of $5 a gallon. Any person who smuggles
brandy shall be liable to a penalty of llOO and the ship, just the same
as, according to our law, the ship can be seized and confiscated.

Senator Morgan.—The ship commits the offence.
Sir Richard Webster,—If you like. It is immaterial to my pur-

pose. The man commits the offence, but his ship is supposed to do it.

Senator Morgan.—The offence -is attributed to the ship.



ORAL ARGUMENT OF SIR RICHARD WEBSTER, Q. C. M. P. 555

Sir Richard Webster.—The sliip comes in: is seized by a cnstom-
house officer: is libelled—which is the expression formerly used in the
old courts—is libelled and condemned. That court does not act as a
prize court in doing- that. I will go further;—there is no foundation
for the suggestion that in exercising that jurisdiction the court would
be a prize court. It may very likely be that you have said to that

court " If a prize case arises you shall have prize jurisdiction." We
were told by Mr. Phelps, and I will take it from him—I do not think
the statute has been produced by which these Alaskan courts have
prize jurisdiction, so far as the municipal laws can give it. I have not
seen the statute, and, I cannot therefore express my own oi)inion ujwn
it, but that would not make them prize courts when they condemn a
ship for smuggling; and no lawyer would say for a moment that when
the schooner " iSan Diego" belonging to San Francisco was condemned
in the Port of Alaska for a breacli of the revenue laws it was con-

demned in a prize court. Under this same statute, section 1954 actually

applies the laws with regard to customs, commerce and navigation, and
gives this court jurisdiction in respect of breaches of those laws.

Sir, but I will ask my learned friends if they are going to say that

the Alaskan court, condemning an American schooner for a breach of

the revenue laws—the very case you put—for running brandy on the
coast of Alaska, was sitting as a prize court, I will ask them for their

authority.
Senator Morgan.^-You will find it in the statutes, Sir Eichard.
Sir Eichard Webster.—I should like to see the section of the

statute that gives them that jurisdiction as a prize court, it is an olfence

against municii^al law. The municipal law provides a penalty and the
forfeiture of the ship.

An American ship having smuggled goods into the port of Alaska,
she is libelled ; she is sold ; the captain is fined. There is not a vestige

of an authority for the suggestion that that is the act of a prize court.

Senator MorctAn.—Except that authority which is given by the
statutes of the United States, which authorize the courts to proceed as

in cases of prize for the condemnation of smugglers.
Sir Eichard Webster.—I have not yet seen such a statute. It is

not in the stature set out in the United States appendix.
Lord Hannen.—Mr. Phelps, for convenience, could you refer us to

that statute conferring what we will call prize jurisdiction upon the
local courts of Alaska"^
Mr. Phelps.—I will have it looked up. Sir, and present it to the

Court.
Sir Eichard Webster.—I am much obliged to Lord Hannen for

putting that question. I had ventured to say that the statute set out
in the Appendix did not contain such authority.

Senator Morgan.—If you will allow me, I will state my proposition
in regard to that.

Sir Eichard Webster.—All I desire to say is that the United
States printed for our information in volume one of the Appendix to

the Case, pages 91i, 99, the statutes applicable to this case, apidicable
to the seizure of these vessels, giving the Alaskan Court jurisdiction,

and permitting the proceedings to be taken.
Senator Morgan.—I do not know that I am responsible for the atti-

tude in which this question may have been presented to the slightest

degree. The counsel certainly would not like it that I should be held
resi)onsible.

Sir Eichard Webster.—I do not know that, sir. They might do
worse.
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Senator Morgan.—But I understaiul the law to be this in re.i?ard to

prize courts. They derive their jurisdiction from the niunicipal law.

There is, however, a sort of jurisdiction which comes to them from the
very ancient usages under tlie international law, which, when they are
called prize courts, jnay enlarge the purview of their authority and
power: but no nation, as I understand it, can establish a x)rize court
within the bosom of anotlier nation.

Sir KiCHAKD Weestek.—Except by treaty.

Senator Morgan.—1 mean by its own authority.

Sir KiCHARD Webster.—Quite right.

Senator Morgan.—And therefore the power of a nation to organize
and to confer authority upon its prize courts must be a municipal power
in its authority, in its rules; and whatever is done within it is accord-
ing to what the usages, customs and decisions of that prize court,

subject to the api)ellate authorities over it, may consider to be proper.
Sir EiCHARD Webster.—I believe. Sir, that the true view is that

the prize court, constituted by municipal law, has to administer inter-

national law. I do not, of course, want to appear to be arguing this

matter.
Senator Morgan.—I have advanced nothing in the nature of advo-

cacy. I have a right to ask your opinion upon any question you are
discussing.

Sir EicHARD Webster.—Certainly; but I beg to remind you that
you were not responsible for the way in which it was framed by my
friends.

Senator Morgan.—I am not.

Sir EiCHARD Webster.—Let me put two or three cases which are
perfectly well known to the Tribunal. They know what maritime lien

is and a condemnation of a sbip in rem; a ship comes into port. She
is arrested for salvage, or she is arrested for a collision, and she is sold.

Senator Morgan.—You mean a vessel brought into i)ort.

Sir Richard Webster.—ISTo. An American ship comes into the
ports of Great Britain. She is libelled in the admiralty court in the
case of collision, and the damage is so great that it is more than her
value. She is condemned and sold by the Marshal of the court. You
would not say, Sir, that tliat court was sitting as a prize court.

Senator Morgan.—I would not.

Sir EiCHARD Webster.—The fact that there is condemnation and
sale, or condemnation of the vessel, does not make it a prize court; and
if there is any thing in this point, or rather in the suggestion that you
have been good enough to put to me, it would equally apply to the
condemnations in rem in our courts.

Senator Morgan.—If you will allow me, in the case you suggest of

a collision, there is a private wrong to be redressed by the action of a
court of admiralty. In the courts of prize jurisdution there is a public

wrong to be redressed through the agency of what are termed prize

courts.

Sir EiCHARD Webster.—My next observation would have met that.

The most common case for condemnation for revenue is for smuggling.
An information is filed in the name of the Attorney-General on behalf
of Her Majesty, the Queen. I do not know what the corresponding
procedure is in the United States, but I should rather suppose that
some public officer has the right of suing for the penalty, or taking
proceedings for the penalty, in his own name, against the ship, or

against the owner, as the case may be. That vessel is condemned and
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sold for a breach of the revenue laws. I say no man who has ever
considered that matter would consider that that court was acting as a
prize court.

Senator Morgan.—That depends on the nature of the statute under
which the court was acting.

Sir EiCHARD Webster.—I am entitled to say, where is the statute

which suggests it was a prize jurisdiction! I appeal to Mr. Justice
Harlan. It is so foreign to anything that is in these statutes that it is

impossible for an English lawyer, at any rate, to understand how such
a question could have been raised. The court may have a prize juris-

diction. The court may have an admiralty jurisdiction. For all I

know, it might have a small debt jurisdiction. It may have a divorce
jurisdiction. It may have a cliancery jurisdiction, or any number of

jurisdictions. But because it has got the jurisdiction, it does not make
it act as a divorce court when it is trying maritime cases, or as a pro-

bate court when it is trying divorce eases. And so in the same way,
the fact that a ship is condemned under this statute does not make
that court a prize court; and to those who advocate this theory, I

would place my learned friends Mr. Carter and Mr. Phelps, in this

dilemmii

—

Mr. Phelps.—What theory do you understand us to argue?
Sir KiCHARD Webster.—I was only assuming for the moment that

you would argue the theory submitted by the learned Senator. That
is all, Mr. Phelps. I will say nothing more than that; and you will

not think it wrong, I am sure, to put it in this way.
Mr. Phelps.—Not at all.

The President.—I hope you will not understand the opinion of an
Arbitrator, whoever he may be, and whatever may be his nationality,

to be on the side of any of the parties here.

Sir EiCHARD Webster.—I think you misunderstood me, Mr. Presi-

dent. I am doing nothing, with great deference, either irregular or
improper.
The President.—I do not mean to say you are doing anything

improper.
Sir EiCHARD Webster.—I am assuming that Mr. Phelps contends

that the court of Alaska is to be presumed to act as a prize court in

condemning these vessels. I am assuming that my first question would
be, if an American ship is condemned because engaged in shooting
seals in the waters of Behring Sea, by the Court of Alaska, will my
learned friend contend before this Court, and assume the responsibility

for the advocacy of this position, that that Court was acting as a prize

Court?
Mr. Phelps.—It may possibly help my learned friend if I say in a

word that I conceive that no question whatever in regard to the validity

of those seizures, and no question whatever in respect of the right of
the United States to seize any vessel hereafter, is submitted under this

Treaty to the Tribunal, so far as I am concerned.
Sir EiCHARD Webster.—Of course, in one sense, it relieves me, but

it is in no sense any assistance to the particular point that was under
discussion. To say that my learned friend does not agree that any
such matter is submitted to the Tribunal, is one thing. That is not the
point. The point is whether the view which was submitted for my con-

sideration by a member of the Court, that the Alaskan tribunal is to be
assumed to be acting as a prize court, is correct.

The President.—I believe one of our colleagues put an inquiry to

you in order to elucidate the matter, for the advantage and profit of the
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Arbitrators, of wliatcver nationality they be, and not at all to interfere

with the pleading of the case, and not to take the point of view of one
of the parties.

Sir KiCHARD Webster.—I was not suggesting the contrary for a
moment. 1 was merely saying that if it was part of my learned friends'

argument to contend that the Alaskan Court sat as a ])rize Court, I

should immediately^ ask to be told the statute of the United States
which makes the killing of a seal in the high seas of Alaska an offence

cognizable in a prize court, and to be adjudicated upon by a prize court?
The President.—You are relieved of that by the answer of Mr.

Phelps.
Sir EiCHARD Webster.—I should doubt it, Mr. President.

The President.—But perhaps you wish to put your own case and
advocate your own views.

Sir Richard Webster.—I have not made my meaning clear to you,

Mr. President. Many days ago, when the question arose about these
courts having a prize jurisdiction, Mr. Phelps was good enough to inter-

pose and say that the Alaskan courts had got prize jurisdiction by stat-

ute, and it was with reference to that that Lord Hannen put the ques-
tion to him but a few moments ago, could he, without inconvenience,
tell us where this statute giving prize jurisdiction was to be found.
But I am entitled, Mr. President, to press u])on the Court that the only
condemnation possible is the condemnation under municipal law, and
that if it be condemnation under municipal law, that that will not be
cognizable by a prize court, and that if it be an offence under municipal
law, then it cannot, for the reasons which I have already given to you this

afternoon be extended to the high seas; and further, that on the broad-
est view of a municipal statute, it can only be put in force against a
vessel which either has recently broken the law within the territorial

limits, or is intending to go and break the law within territorial limits.

Not one of those arguments would apjjly to the case if we were dealing
with a jirize court.

Senator Morgan.—I understood you to say. Sir Richard, that a prize

court could have no jurisdiction except in a case of belligerency.

Sir Richard Webster.—As a prize court.

Senator Morgan.—I am speaking now of the power of a Government
to confer upon its courts prize jurisdiction in any other cases than in

case of war.
Sir Richard Webster.—One must be accurate in one's terms. If

you mean confer upon its x^rize courts jurisdiction to act sometimes as
prize courts, sometimes to administer the revenue laws, and sometimes
to administer the laws of admiralty and divorce, of course the Govern-
ment have got the power to do it.

Senator Morgan.—Excei^t as to the question of divorce, that is

exactly a description of the jurisdiction of the United States District

Court.
Sir Richard Webster.—But, Mr. Senator, that does not make the

court act as a prize court when it is adjudicating between plaintiff and
defendant in a small debt.

Senator Morgan.—If the statute says so, that does make it act in

that way.
Sir Richard Webster.—That, of course, is an assertion. I must

not meet it by counter assertion. I should have thought it extremely
doubtful that in that case as against another nation it could make it a
prize court. I should be very glad indeed, now that this case has
assumed sufficient importance to be put to me b^ a member of the Tfi-
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biinal, if my learned friends would supply nie with the statutes which
support the view that the court is to sit as a jirize court when it is con-

demning a iierson for having shot a seal under section 1956, or under
section 1954.

If you would kindly look at page 95 of the statutes which have been
set out, ''the laws of the United iStates relating to customs, commerce
and navigation are extended to and over all the mainland, islands and
territory"; and I will assume that among the laws or customs is a pro-

hibition against smuggling, and I will assume that the American ship

has been caugbt smuggling and is condemned, just like a vessel in Great
Britain caught smuggling is condemned by the Exchequer Division, it

used to be in old days, on the Eevenue side of the Court of Exchequer,
but now by proceedings upon what is called the Crown side of the High
Court of Justice.

Lord Hannen.—We will assume for a moment that there is such a
thing—we shall have proof of it if it exists—a court established and
called a prize court, and that it should be said that it should have all

the powers of the prize court; and amongst the rest that it should have
the power of seizing any vessel which was engaged in the slave trade.
Still, it would not be a inize court, in that sense. It would have eflect

against the subjects of that nation, but not against other nations.

Sir KiCHARD Webster.—That is my respectful contention, my Lord,
in answer to the learned Senator; but of course, in my point of view,
if one can jiut a case a fortiori, the case is so much stronger because
the statutes of the United States which are set out, as we have seen, do
not purport anything of the kind. The statutes simply purport to give
an ordinary municipal court municipal jurisdiction.

Perhaps 1 might conclude, Mr. President, by giving an instance. Sup-
posing that the law of United States provides that every coasting ves-

sel shall have a certain number of cubic feet of space for the crew to
sleep in, or a certain amount of lime juice put on board, or a certain
amount of medicine for the crew, with a penalty for not doing it, confis-

cation, if you like. It would be a strong thing to say that because the
court had jurisdiction in prize cases, when it was condemning that ship
for a breach of the laws of navigation, it sat as a prize court. The
learned Senator will, I am sure, understand that I only desire to grasp
his meaning; and desiring to grasp his meaning, I cannot see the
slightest ground for coming to the conclusion that there is any justifi-

cation for saying that when any vessll is taken into a court and con-
demned by that statute, the court that condemned it was sitting as a
prize court.

Sir, I have all but concluded. If you will permit me a short time
tomorrow morning, I will try to sum up and deal with the point I said
I should deal with, in reference to the jurisdiction of this Tribunal,
The Tribunal thereupon adjourned until Wednesday, June 7, 1893, at

11.30 o'clock A. M.
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Sir E-iCHARD Webster.—Mr. President, I shall compress into a very
small compass the remaining observations that I desire to address to

the Tribunal. There is one matter to which I should not have made
further reference, except for an observation of my learned friend Mr.
Phelps. If you will kindly look at page 1402 of yesterday's Keport,
tlie statement made by Mr, Phelx)S in the middle of the discussion which
1 will call the "Prize Court" discussion, which was perhaps not very
close to my present purpose, is this

:

I coucdive that no question whatever in regard to the validity of those seizures,

no question whatever in respect to the right of the United States to seize any vessel
hereafter is submitted under this Treat^^ to the Tribunal, so far as I am concerned.

Well, it surprised us all very much at the time, and it led me to look
back and sear(;h my memory and again to examine my notes with ref-

erence to the United States contention; and it does occur to me to say
to you, Sir, and to ask your consideration of the question why are we
here if that was the real i^ositiou taken up by the United States'? The
only way in which they have attempted to exercise jurisdiction in the
Behring Sea has been by seizing the sealers' ships and by imprisoning
these sealers themselves under the municipal law. But do not let it be
put in any words of mine; let it be taken from the Case submitted to

this Tribunal after most careful consideration by the United States,

—

both in the Case and Counter Case; and I shall ask the Tribunal to be
good enough to refer to the pages as I read them. At page 301 the
United States Case occurs this passage, after dealing with property.

[I should mention they have enumerated on pages 295 to 299 their

specific findings, or what they suggest should be the findings with
regard to the various questions. I need not go over those, because they
are the same points to which I have been referring.]

The United States Government defers argument in support of the propositions
above announced until a later stage of these proceedings.
In respect to the jurisdiction conferred by the Treaty, it conceives it to be within

the province of this high Tribunal to sanction by its decision any course of execu-
tive conduct in respect to the subject in dispute, which either nation, in the judg-
ment of this Tribunal, he deemed justified in adopting, under the circumstances of
the case.

And at the bottom of the page:

In conclusion, the United States invoke the judgment of this High Tribunal to
the effect.

First, as to the exercise of right by Eussia. Second, that Great
Britain had not objected. Third, that the body of water now known as

Behring Sea was not included in the phrase " Pacific Ocean." Fourth,
that all the rights of Eussia i)assed to the United States.

Then I read the actual words.

That the United States have such a property and interest in the Alaskan seal herd
as to justify the employment by that nation, upon the high seas, of such means as
are reasonably necessary to prevent the destruction of such herd, and to secure the
possession and benefit of the same to the United States; and that all the acts and
proceedings of the United States done and h.id for the purpose of protecting such
property and interest were justifiable and stand justified.

560
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And upon that the United States invoke the Judgment, as they them-
selves say, of this High Tribunal.
Now 1 tui-n to the Counter Case to see whether that position is in

any way abandoned and 1 will ask the Tribunal to be good enough to

look at pages 130 and 135 of the Counter Case.

Reasons why seizures made.
The United States charge that each and all of the vessels when so seized were

engaged in the hunting of fur seals in the waters of Behring Sea in violation of the
Statutes of the United States and that such seizures were made in accordance with
the laws of the United States, enacted for the protection of their property interest

in the fur-seals which frequent Behring Sea and breed only upon the Pribilotf Islands
which Islands are part of the territory of the United States.

In page 135 just above the signature occur these words.

The Government of United States, in closing its presentation of the matters in
controversy by his reply to the ])rinted Case of Great Britain re-asserts the positions
taken in its printed Case and all of the propositions and conclusions contained
therein, and is prepared to maintain the same by argument before the Tribunal of
Arbitration.

And that which I read from page 301 and page 303 of the United
States Case are among those very conclusions to which attention is

there directed. One scarcely needs to refer to the words of the Treaty
for this purpose but when you remember the opening words of the
preamble so often referred to by the members of the Arbitration.

The queations which have arisen between the Government of Her Britannic
Majesty and the Government of the United States in the waters of Behring's Sea and
concerning

—

and so on ; and, at the beginning of article I the same words occur, and
we are to be told to-day that no question arises as to justification,

legality, or validity of those acts. I do not understand what is the
meaning of the pages and pages of the written argument of my learned
friend Mr. Phelps justifying these very acts which he now says he is

not concerned to defend either in the past or in the future on the

ground that they are what he has called "defensive regulations".

We shall understand more distinctly what Mr. Phelps' meaning is

when he argues, but I could not allow that observation to pass with-

out a resi)ecttul protest before this Tribunal having regard to the posi-

tion in which Great Britain is placed, and to the circumstances out of

which this Arbitration arose.

I stated the other day that I should say a word or two upon a point

suggested by a member of this Tribunal, that this Tribunal was not
bound to act upon the principles of either municipal or international

law.
The President.—Is that all that you have to say with reference to

what Mr. Phelps said yesterday'?
Sir KiCHARD Webster.—It is.

The President.—Then, Mr. Phelps, you will no doubt be kind
enough to note what has been said.

Sir EiciiARD Webs'J'ER.—When Mr. Phelps comes to reply. Sir, I

have no doubt he will deal with it.

Now as I said 1 stated two or three days ago I would not fail to

notice a point suggested by one member of the Tribunal that though
analogy from munitupal law might be of use, I only put my own para-

phrase of his meaning—although the analogy of existing, recognized,

international law miglit be of use, this Tribunal was in a sort of posi-

tion to award the right of property or the right of protection inde-

pendently of there being by international law, any such right recognized,

existing or known. All I cuu suy is this, again respectiully to i)rotest

B S, PT XIII——3G
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against such a question being imported into the jurisdiction of this

Tribunal, or against it being suggested that when tlu' Avords: "The
questions wliich liave arisen respecting theriglits of proi)erty, respect-

ing the rigiits of jurisdiction, of the United States"—when those
questions were trained it was contein])hited that this Tribunal should
decide otherwise than as jurists addressed by lawyers, and applying
principles of law. You will remember that the Treaty provides that
the Arbitrators selected by the foreign nations shall be jurists of dis-

tinguished reputation, in their respective countries.

Mr. Phelps.—We claim nothing different from that.

Sir liicHAED Webster.—I am extremely obliged to my learned
friend, Mr. Phelps, and I thank him for his perfectly courteous obser-

vation. I was going to have pointed out that I did not understand my
learned friend Mr. Carter's argument in any way to deviate from that
position.

Mr. Phelps.—No.
Sir EiCHARD Webster.—I merely mention this because I stated in

reference to an observation made that 1 should deal with it, but there
is some little justiticatiou in the Tribunal thinking that such a thing
was going to be contended from the language of Mr. Coudert, which I

only notice in passing to show what 1 had in my mind. One of the
two passages to which I refer is at page 552 of the revised print, and
is in these words.

Well in arguiug before this High Tribunal the word, "right" is most extensive.

If there were any Tribunal of lesser dignity that could determine this question we
would not have called upon you. The mere calling upon you enlarges the domain
of right.

And on page 575 the same idea is repeated by Mr. Coudert in these
words.

Because it is law that we want. Law in its best sense, in its highest sense, in its

most moral sense; the law that would be exY»ected not from a statutory Tribunal,
not the law that would be expected from one nation or the other, confined within
narrow liuiitations which sometimes strangle the right; but from a Tribunal formed
for the very purpose of expanding, enlarging and recognizing the beauty and
greatness of international law.

Sir, I do not believe that there is any difference between Mr. Carter,

Mr. Phelps and myself upon this matter, but, on the other hand, I did
not feel it respectfid to the Tribunal to abstain from making the obser-

vation in answer to a suggestion falling from one of your body. May
I remind you, Mr. President, that the original and only cause of this

Arbitration was the interference with the pelagic sealers in catching
the seals, in shooting the seals in the non-territorial waters of Behring
Sea, and the seizure of the British ships and their condemnation by
the American Court, and I point once more to the language of this

Treatj^, both the opening words of article 1, and articles Vl and VII,
inaking the most marked distinction between Regulations which are
only to be considered in the event of the concurrence of Great Britain
being necessary, and rights which the United States possess independ-
ently of Great Britain at all. That distinction would have been wholly
unnecessary and wholly out of ydace if it was sui)posed that the only
function and jurisdiction of this Tribunal was to deal with joint rights,

or joint privileges and joint interests. Those joint rights, joint privi-

leges and joint interests have to be considered under article YII, and
have no place whatever under article VI.

Sir, there is but one other independent branch of this case to which
I desire for a few moments to direct attention; and that is with refer-

ence to that W'hich is the real princii^le for which Great Britain is con.-
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teiKling. lu iiiaiiy passages of my learned frieucl Mr. Carter's speecli,

be indicated that we Avere morally wroii<;' in contending for the right
of our nationals to shoot seals npon the high seas, and in many of the
passages of the \Yritten Argnment my learned friends have declined to

recognize the right of catching, fishing, shooting,— I care not what
word be given to it; probably capturing seals is the best word to give,

—

upon the high seas as being a right at all. Our position is this. Sir;

that, apart from Treaty, a])art from agreement l)etween nations, the
subjects of all cannot be restrained and restricted in the exercise of
their natural rights, the right of catching wild animals upon the high
seas, be they whales, be they seals, be they sea-otters, be they porpoise,
turtles, walrus or fish; for that is one of the natural rights that all

nations equally enjoy.

My learned friend the Attorney General cited a few of the leading
authorities on tl)is point. Probably it will be sufficient for my purpose
if I enumerate them to you. Chancellor Kent, Heftter, Martens, Whea-
ton. Manning. If my learned friends desire the actual references, or
if the Tiibunal desire the references, I will give them. It will be per-
haps of some little assistance if I do so. In Heftier, the passage which
I should desire to direct the attention of the Tribunal to is at page 149.

Mr. Justice Harlan.—What edition?

Sir lliciiABD Webster.—The third edition revised and enlarged by
the author. Martens, "Traite de Droit international", page 11)7. There
appears to be only one edition, published in Paris in the year 1883.
Manning I should cite from the edition of 1875, the one edited by a
gentleman no longer living—a most distinguished lawyer—Mr. Sheldon
Amos; I cite from page 111) of that edition. Chancellor Kent I cite

from tlie edition of 1878 edited by Mr. Abdy at page "J7—Kent's Com-
mentaries on International Law. Chancellor Kent's own words, (not
Mr. Abdy's) are these

:

The opeu sea is not capable of beins possessed as private property. The free use
of the ofcaii for navigation anil fishing is common to all mankind and the pnblic.
.Jnrists generally and explicitly deny that the main ocean can ever be appropriated.
The subjects of all nations meet there in time of peace on terms of equality and
independence.

Those are Chancellor Kent's own words. It must not be thought
that I am not reading the other passages because they are not equally
pertinent, but it is out of regard to the Tribunal looking to the time I
have occupied. I merely read that passage, because I understood the
Tribunal desired to know from what particular book of Chancellor
Kent's I was reading and whether it was his language.
Mr. Justice Harlan.—I never saw that book before. I suppose what

is in that book is in the first volume.
Sir Richard Webster.—This is Kent's Commentaries on Interna-

tional Law, which I believe forms one of the volumes of his Commen-
taries.

Mr. Phelps.—It forms part of the first volume.
Sir EiCHARD Webster.—That is my recollection exactly. It forms

the opening 300 or 400 pages of one of'^the first volumes of Chancellor
Kent's book. Then Sir Travers Twiss' work on " The Law of IS^ations
in Time of Peace". I read from the edition of 1884 by Sir Travers
Twiss at page 285. Sir, these authorities might have been multiplied
to a much larger extent. I do not know among the authorities cited
by my learned friend any which in any way conflict with my conten-
tion. In fact, my friends ]mt their case on narrower grounds and on
different principles; but there is one to which I wish to call attention
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because wo have been twitted both in the written Counter Case of the

United States and orally in argument with having misunderstood those

points, and that is the enunciation of the law made on behalf of the

United States in the year 1832, when the question of the "Harriet"
arose in the Falkland Islands. It is referred to and set out at length

in the British Case, and in order to quote nothing as to which there is

any dispute, I refer entirely to the documents set out at pages 185 to

191 of the United States Counter Case. Possibly, the Tribunal will be
kind enough to take that volume before them. I have also examined
the original documents and find nothing conflicting with the position

I am now about to submit.

The criticism that is made by the United States when we used the
language of the United States in regard to their rights is: At that time
there was no question of deep sea fishing involved, and therefore it is

not pertinent to the question in respect of which you, the British Gov-
ernment, cite the authority. Well, if it were true in fact it would not
be anj^ answer to the argument inasmuch as the United States have
enunciated the law in most general terms, but it is not the fact. Buenos
Ayres was threatening to interfere not only with the seal fishery but
the whale fishery, and it is pointed out in these papers that whales
were caught outside the 3 mile limit, and it is in connection with a claim
by Buenos Ayres to stop and interfere with vessels doing two things,

whaling and sealing; and the seals undoubtedly were caught on the
uninhabited shores of certain islands as to which there was a dispute
with regard to territory.

I will show from these original documents it is not an answer to the
British argument, founded on the enunciation of the law by the United
States themselves, to say that the only question there raised was as to

killing seals on land, and that no question had arisen as to killing them
on the high seas. Will you Mr. President look at page 186.

The undersigned would also call the attention of His Excellency, the Minister of
Foreign Affairs, to certain declarations of Don Luis Vernet, important as coming
from a high functionary of this Government, the military and civic governor of an
extensive region, and if these declarations are to be considered as indicative of the
sentiments and views of this Government there would be just cause for apprehend-
ing that a project was in contemplation involving the destruction of one of the most
important and valuable national interests of the United States, the whale fishery.

You will observe that that is italicised.

For he declared to Captain Davison that it was his determination to capture all

American vessels, including ivhalhu/ ships as well as those engaged in catching seals,

upon the arrival of an armed schooner, for which he had contracted, which was to
carry six guns and a complement of lifty men.

The italics are not ours. I should gather from the way in which it is

printed those italicised words occur in the original j at any rate I only
read from the United States document.
Then on page 187

:

But had the Governor, in the exercise of his authority, confined himself merely to
the capture of American vessels, and to the institution of processes before the regu-
lar tritjunals which administer the laws in this country Avith the sole view of ascer-
taining whether trausgivssious against the laws and sovereignty of this Republic had
or had not been committed, and had he so done in strict ijursuance of his delegated
authority, yet in view of the Government of the United States even an exercise of
authority thus limited, would have been an essential violation of their maritime
rights; and the undersigned is instructed and authorized to say that they utterly
deny the existence of any right in this Republic to interrupt, molest, detain, or
capture any vessels belonging to citizens of the United States of America or any per-
sons being citizens of those States, engaged in taking seals, or whales, or any species
of tish or marine animals in any of tiie waters, or on any of the shores or lands, of
any or either of the Falkland islauds, Terra del Fuego, Cape Horn, or any of tho
adjacent islauds in the Atlantic Ocean.
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ISTow after some further negociatioiis which I have looked through
and wliich are not material for my purjiose a further document was sent

from the American Charge d'Affaires to the Buenos-Ayres Minister on
the 10th July 1832 and on page 188 there is this discussion about sov-

ereignty.
We were told at one stage of this Argument the whole question in dis-

pute was as to whether the Argentine Kopublic had the right of sover-

eignty. At the bottom of page 180 that question is put on one side

showing it was not at the root of discussion.

The following is the passage.

But asain if the rights of Spain to these Islands were uudonbted, and if, again, it

be admitted hypotlietically that the ancient vice-royalty of the Kio de la Plata, by
virtue of the Revolution of the 25th of May, 1810, has succeeded in full sovereignty
to those rights would that admission sustain the claim wliich the province of Buenos-
Ayres, or in other words, the Argentine Republic, sets up to sovereignty and juris-

diction.

Then again in page 189.

But again if it be admitted hypothetically that the Argentine Republic did suc-

ceed to the entire rights of Spain over tliese regions and that when she succeeded
Spain was possessed of sovereign rights, the (luestiou is certainly worth examination
whether the right to exclude American vessels and American citizens from the fish-

eries there is incident to such a succession of sovereignty. The ocean lishery is a
natural right, which all nations may enjoy in common.

This would not be necessary if they were discussing the quesition

simply of going on the land.

The ocean fishery is a natural right, which all Nations may enjoy in common.
Every interference with it by a foreign Power is a natural wrong. When it is

carried on within the marine league of f he coast which has been designated as the
extent of natural jurisdiction reason seems to dictate a restriction, if under pretext
of carrying on the fishery, an evasion of tlie revenue laws of the country may rea-
sonably be apprehended, or any other serious injury to the sovereign of the coast,

he has a right to prohibit it; but as such prohibition derogates from a natural right,
the evil to be api)rehended ought to ho a real, not an imaginary one. No such evil

can be apprehended on a desert and uninhabited coast; therefore such coasts form
no exception to the common right of fishing in the seas adjoining them. All the rea-
soning on this subject applies to the large bays of the ocean, the entrance to Avhich
cannot be defended; and this is the doctrine of Vattel, chiipter 23 section 291 wlio
expressly cites the Straits of Magellan as an instance fur the application of the rule.

I point out in passing Mr. President that you will observe from the
point of view of the enunciation of the law if it be right—from the
point of view of authority the question of going into the territorial

waters becomes immaterial because, as was pointed out, they were only
justifying going within the marine league, that is to say going within
the distance of territorial waters for certain purposes : their real justiti-

catiou was fishing in the high seas. Now if you will turnover to page
190 I shall be able to conclude what I have to say in this matter.

The treaty concluded between Great Britain and Spain, in 1790 already alluded to,

is to be viewed, in reference to this subject; because both nations by restricting them-
selves from forming settlements evidently intended that the fishery should be left

open both in the waters and on the shores of these islands, and perfectly free so that
no individual claim for damage, for the use of the shores, should ever' arise. That
case, however, could scarcely occur, for wliales are invariably taken at sea, and
generally without the marine league, and seals on rocks and sandy beaches incapal)le
of cultivation. The stipulation in the treaty of 1790 is clearly founded on the right
to use the unsettled shores for the purpose of fishery, and to secure its continuance.

I need scarcely point out to this Tribunal, because the perusal of the
papers is sufficient, that the whole of this argument as to the whales
would have been out of place and altogether unnecessary if it was true
as suggested the only question was the right of going on shore.
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Now look at the couclusions:

The following conclnsioiis, from the premises laid clown are inevitahle:

1 That the right of the United States to the ocean fishery and in tlie bays, arms
of the sea, gulls and other inlets inca])ab]e of being fortified, is ]ierfeet and entire.

2 That tlie right of the oeean witiiin a marine leagne of the shore, where the
approach cannot be injurions to the sovereign of the country—as it cannot be on
uninhal)ited regions, or such as are occupied altogether by savages—is equally
peii'ect.

;^ That the shores of such regions can be used as freely as the waters: a right
arising from tht; same princi2)le.

That a constant and uninterrupted use of tlie shores for the purposes of a fishery,

would give the right, perfect and entire, although settlements on such shores should
be subsequently formed or established.

Mr. Presideut, you expressed an opinion, wliicli I have no right to

criticise, some days ago that it must not be taken as recognized inter-

national law that this right of landing on unoccupied coasts certainly
is recognised at the present day. I need scarcely remind you that I

respectfully agreed, as far as an advocate was entitled to agree with
that expression of opinion; but I pointed out that at the time of which
we were speaking it was a common thing for Nations to contend that
there was such a right.

The President.—It was a question of sovereignty.
Sir KiCHARD Webster.—But, from the i)oint of view of argument

in this case, if General Foster's contention were correct, it would only
strengthen my position; because the claim made by the United States,

to catch whales, and to visit inhabited coasts, was put simply and
solely as a branch of the right of tishing on the high seas.

General Foster.—It was that the vessel was seized for taking seals

on land.

Sir Richard Webster.—With great deference (General Foster will

pardon me for saying it) there is no necessity for that interruption,

because I refer to what the United States said with regard to the
threats of Buenos-Ayres to stop the vessels whaling and as to the ques-
tion that had arisen independently of a particular ship. You cannot
exclude or cut away from the utterances of a Nation in this way. It

suits the United States to endeavour to belittle the statements made
by their liepresentatives in 1832, and it has suited them in many other
points in this case to endeavour to do away with the effect of utter-

ances previously made by United States Statesmen of great eminence;
but my submission in replj^'to the interlocutory observation of General
Foster is, that when you read these documents, whatever claim was
asserted was asserted as flowing from the right of all nations to fish

upon the high seas; and the only effect of adopting General Foster's
criticism would be that that right would be cut down in so far as it did
not give Nations the right of touching or of landing upon uninhabited
coasts.

Sir, I submit to this Tribunal that so far from the strength of that
quotation, which is of equal point whether the Statesmau was of
the United States, or Eussian, or French, or of any other Power,—the
strength of that citation is in no Avay removed by the documents to

which I have called attention. On the contrary, they support to the
letter and in full the arguments we founded upon them when our Case
was framed.

But, Sir, quite apart from authority, quite apart from the utterances
of any Statesman in the ]>ast, will you consider for a moment what the
end of this, and the result of this United States claim, must be?
Feeling i^ressed by the distinction or by the argument which would

be used iu connection with such fish as salmon, in connection with such
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fish as the knowledge of the workl at the present day knows to return

to their h)cal habitation for tlie purpose of breeding', of wliich tlie

annual increase can be taken and of which the same selection can
be made as is purported to be made with seals with this additional

incident, that they are actually bred artificially to increase the stock,

my learned friend, Mr. Carter, endeavoured to get rid of that difficulty

(a difficulty which, we submit, is bound up with and is one of the vices

of his argument) by siiying" the distinction in the case of fish is that

they are inexhaustible. Is that the present condition of knowledge
either of the United States, or of Great Britain, or of any other Nation ?

This Tribunal is asked to recognize as a matter of international law
a pro])erty in wild animals—to recognize a right of protection,—that

the animals are to be considered to belong- to the United States all

over the sea"? Tlie argument is weak indeed if my learned friend

thinks he can distingnish the case of fish on the ground of the inex-

haustibility being a sufficient answer. Wliat has been happening?
May I remind you, and I have no doubt you have some knowledge of it

(certainly some members of the Tribunal have) the United States,

France, Canada, and Great Britain in various parts of the world have
had to consider the exhaustion of fisheries and fishing banks, and they
are re-stocking them by artificial means, and further it has come out in

that examination that practically all of these fish, certainly the prin-

cipal fish, can be identified as coming from a particular place and are

of such a character even that the fish can be identified -as having been
bred at a ])articular jilace and are returning to it.

It would be very interesting to go into this, Mr. President, if it were
closer to this case; but I do not know if this Tribunal knows that
Mr. Neilsen one of the most experienced inspectors of fisheries in Nor-
way was sent to the other side of the Atlantic to advise the Newfound-
land Fisheries in this nuitter, and Professor Baird—I do not know
whether he still lives—probably the most eminent naturalist as to fish-

eries in the United States had advocated the re-stocking of the deep
sea fisheries and had advised that other nations should commence
re-stocking and artiftcially hatching in order to replenish the races of

fish then becoming exhausted, and that all these gentlemen from their

researches in these matters. Professor Baird among the number,
Mr. Neilsen among the number, have found that each of the various

species of cod have their own local habitat and i;au be readily and
easily distinguished. St. George's fish are known from any other kind
of cod caught on the Banks. Cape St. Mary's cod are distinguished
from any other kind of cod in Newfoundland; and a Trinity Bay fish

is known from a Placentia fish. It would interest this Tribunal upon
the question of the principle of law attempted to be pressed u])on it;

if there is any reason or logic in it, I conld show that it would have
such a far-reaching effect that the principle applied to this particular

case would lead nations to claim that each individual animal or fish

that could be identified, or that could be shown to have bred and shown
to return to its own breeding home, was to be the property of the par-

ticular nation that could prove it came there to breed, and they had
there the power of destroying the whole of them at once or allowing a
certain number to go free. Perhaps also. Sir, yon know, and it may
be interesting to the Tribunal I should menticm that this has been
the subject of a very learned discussion in France with reference to the
stocking of exhausted fisheries on the French coasts. Therefore, my
learned friends will forgive me for saying that I think it is impossible

to draw the distinction they have attempted to draw between seals

and fish on the ground, as they suggest, that in one case the animals
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are bred in sueb inimbers tbat tbey are iiiexbaustible, because the

experience all the world over is that fisheries have become repeatedly

depleted; and that further, if identification aud habits of returning to

the same locality, is to be a sufiicieut test, and if the i)ower of destroy-

ing" the whole, or abstaining from destruction is a sufficient claim, this

claim must be recognized in respect of various migratory birds and
various other animals which are of great use to mankind, probably of

much greater use than the seals, the bodies of which are wasted, the
oil of which is never reclaimed, and the skin only is used for the orna-

mentation of the dresses of certain persons who can afford to pay large

sums for their apparel.

Mr. President, I have said all that at the present stage T feel it

necessary that I should say to this Tribunal. I have endeavoured only
to supplement the much wider, abler, and more exhaustive argument
of my learned friend, the Attorney General, and it is no part of my
duty, Sir, to attempt to apply the arts of oratory or the influence of

eloquence to the consideration of the questions submitted to this Tri-

bunal. I have had two objects in view, and two only, that, so far as
facts are involved, the true facts, all the facts, and the facts only shall

be laid before this Tribunal, that so far as enunciated principles of law
are involved those principles of law should be drawn from the best
sources that are at our command, and without any attempt either to

strain those principles in favour of, or to minimise their effect against,

the contentions we are supi^orting. I am perhaps, more conscious
than any one present of the deficiencies in my own argument, but I

trust, with its defects, it may still have been of some service to this

Tribunal; but, Mr. President, what will remain forever in my mind is

the recollection of the unvarying courtesy and patience with which my
observations have been received by every member of this Court.
The President.—Sir Eichard, we thank you for the very substan-

tial and useful observations with which you have supplemented the
argument of Sir Charles Russell. We knew how much we were
indebted to you already for the elaborate study you have made of this

case on behalf of Great Britain, and I for one have very much admired
the unrestricted and friendly co operation of yesterday's Attorney
General with to-day's Attorney General. The country is indeed to be
envied where party spirit admits of such brotherly association when
the national interest is at stake.



FUR-SEAL ARBITRATION.

ORAL ARGUMENT
OP

Me. CHRISTOPHER ROBINSON, Q. C,
ON BEHALF OF GKEAT BRITAIN.

569





THIRTY-FOURTH DAY, JUNE 7™, 1893.

Mr. Robinson,—I feel very strongly indeed, Mr. President, the posi-

tion in whicli I am ])]aced in being; called upon to address the Tribunal

at this stage of the dis(!Ussion; but I shall be spared the necessity of

further personal allusion if I may ask the Tribunal to be allowed to

apply to myself, but with very much added force, the few well chosen
observations with which my friend who precedes me has prefaced his

argument. To me, 1 am afraid for a number of years longer than for

him, the M'ork of a junior Counsel has also been unaccustomed; but
there are two considerations which may reconcdle one, at all events to

a certain extent, to recurring, for a time, to the labour of earlier years.

Many gentlemen of our profession T believe would say that the place

even of a junior in a great national controversy of this description, is

to be iireferred to the work of a senior in the ordinary duties of daily

practice; and in the next place, if I may be allowed to make an obser-

vation purely personal, may I say that all the surroundings and cir-

cumstances of this case in its conduct here, and, much more, all the
personal associations connected with it on every side, have been such,

whatever the duties may be, important or unimi)ortant, accustomed or

unaccustomed, as to make it only a pleasure to discliarge them as best
one might be able.

If it has been difticult for my learned friend to follow the Attorney
General (as 1 can well understand that it was), I trust it will be
remembered how much greater the difhculty must be for me to follow

not only the Attorney General, but my learned friend Sir Eichard
Webster as well. If I may use a simile, Mr. President, not altogether
appropriate to our serious work here, it does seem to me that I am
called upon to perform a task, which, while it can no doubt be best
performed in the place where we are, can seldom be successfully per-

formed by one of my own nationals. I am called upon, I fear, to
present to the Tribunal something not altogether distasteful, some-
thing whicli may possibly not be altogether useless, but which must be
made up of scraps and of leavings—the scraps and the leavings ot

very much better artists, and artists I may say, who have found the
material so attractive, that even what they have left is not very good
of its kind; by which I mean that if there are any points in this case
which have not been thoroughly discussed, you will find that they are
naturally the points which it is least useful to discuss. At all events
I have felt very strongly, that if 1 could consult only the interest ot

the case and of valuable time, and follow the dictates only of my own
judgment, I should say at once the only thing whicli I am able to say
without doubt or hesitation—that every thing that can be said in the
case on our side has been already said, and well said, and that it can
serve no useful purpose to attempt to add to it.

But there is one thing, Mr. President, of which I am quite certain

:

It could not be of any possible assistance to the Tribunal, and therefore
it would not be becoming in me, if 1 were to attemi)t to follow my learned
leaders into any branch of this case in anything ai)proaching to detail.

The case has been exhaustively and thoroughly discussed, as it was abso-
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Intoly necessary that it slionkl be discussed, and for very obvious rea-

sons. I do nottliink it is too much to say that Arbitrations as a means for

tbo settlement of International disputes maybe said to be yet upon their

trial. Tliere are very many who believe—all right minded men most
earnestly hope—that to an increasing extent they may become the sub-

stitute for the only means, so terrible in its consequences, which can be
made available in their place ; but if they are to do this they must justify

themselves by their works. There are many people I believe now watch-
ing this Arbitration most anxiously, who know very little of the merits
of the case, and who care absolutely nothing for the success or failure

of either of the contending parties; but they watch it in the hope that
it will show to the World, and the two nations that are engaged in it,

that if Nations do not obtain certainly by these means all that they might
possiblyhave obtained by the test of war—by the test of might—they are

at least certain to secure all that they can shew themselves entitled to

by the far preferable and more reasonable test of right. It was neces-

sary therefore, and essential, that every principle involved in this case,

every consideration which either side might think it worth whileto bring
to the attention of the Tribunal, should be carefully and anxiously
examined—every principle which is thought applicable tested, and
traced to its source—and every argument great or small which could
have any bearing on the case should be most anxiously weighed. But,
while this is the case, there is as it appears to me one feature peculiar to

this Arbitration considered in its International aspect. Most Interna-

tional Arbitrations, so far as I am aware, have been concerned with the
exercise of belligerent rights, or with the question of territorial or mari-

time boundaries, which could only be determined by the principles of
International law; but it so happens that the most important questions
in this case—those upon which in substance it must ultimately turn

—

might have arisen between individuals, and might have come up for

decision in any ordinary Court in either of the countries interested.

It is possible of course to conceive (though I think it very difficult), that
the decision as between individuals might be different from that which
it should be as between nations. I say this, because I know that is indi-

cated in some portions of the argument on the other side, but still I think
this is hardly a possible conception ; and what I propose to do, therefore,

as the only course which it seems to me can avoid prolixity, and may at

the same time be of some possible use, is to assume that this case has come
up (as it might come up), by one individual against another, to be deter-

mined by the ordinary courts of either of the countries interested, and
endeavour to point out whatconsiderations it would then have presented,

and upon what grounds the case would have been disposed of.

Sui)pose for example it had been a claim, as it might well have been
if these islands had been owned by a private individual—suppose it had
been a claim by one of the ownersof these islandsagaiiista pelagic sealer,

for the destruction of a quantity of seals from the islands—you may say
1,000 dollars worth or 10,000 dollars worth; it is immaterial—and that
it had come up for disposition in oneof the ordinary courts of either coun-
try, in what shape would it have then presented itself to the judge, and
in what way, or upon what grounds, would it probably have been dis-

posed of? Now, I apprehend, the first thing that would have struck any-
one in such a case would have been the absolute novelty of the claim,

which at this stage of the world's history is certainly a consideration
entitled to some weight. I think it would occur to any judge before
"whom it was brought to say:
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If there is one i)rinciple better established than another, it is the free-

dom of the seas to all tlie world—the equality of all nations upon the
high seas, and the ri<;ht of all people to take whatever they may find

there in the shape of free swimming fish or animals, as they may be able

to secure them. I think it would be asked : how do seals form an excep-
tion to the universal rule ? And with regard to seals themselves it w^ould

be very properly observed : The seals have been swimming the ocean

—

both the great oceans of the world, the Pacific and the Atlantic—and
they have been the subject of pursuit by man, since long before the mem-
ory of man. Has there ever been up to this time a claim made by any
nation or by any individual to property in those animals'^ That clearly

must have been answered in the negative; and if the question were tested
further, I think theex|)lanation would have been asked : have you con-

sidered the analogy between all other animals of the same kind and of

the same nature—animals/'erre natiirw, as we may suppose these seals to

be for the moment. I think the case would have been put of pheasants
and rabbits and innumerable other wild animals, as to the law of which
there is no question whatever, and the Plaintift's would have been asked
to distinguish between the claim made in this ^ase, and a claim prepertes
in seals animals and birds. I question myself whether the case would
have gone further. Whether it would have gone further or not, how-
ever I venture to submit that the onus would have been on the claim-
ant—that is to say, I think it would have been said to him: You must
distinguish this case from the general right as regards the high-seas,
and from the universal law prevailing as to animals ferm naturw.
This has been attempted here and I therefore proceed to examine, as
shortly as I can, the grounds which are taken here, and which would
have been advanced m a case of that description in supy)ort of the
claim.

Now there is some dififtculty—at least I have found some difficulty

—

in ascertaining exactly on what ground that claim is put; but first it

may be well to say a word upon a question which would probably I

think, in a contest of that description, either have assumed no place at
all, or would at least have assumed a place even more unimportant than
it has now been relegated to by the present contention of our friends.

I am speaking now of what may be called the derivative title from
Russia, and I think that may be put in a very few words indeed, as
I shoukl put it, viewing the Case as I am now endeavouring to con-
sider it.

I do not desire to go into the Ukase of 1799, or to treat this question
otherwise than in a very cursory manner; but if the question of the
derivative rights of Russia and the Ukase of 1821 had come up lor

consideration, this much at all events would have been plain—that
that Ukase was the cause of the Treaties of 1824 and 1825, and those
Treaties were the result of that Ukase.
Now the assertion on the part of the United States is, that in those

Treaties the phrase "Pacific Ocean" does not include Behring Sea,
and that the term "north west coast"—(without going into details, or
without speaking of the different meanings given to it) practically
means the north-west coast south of the Alaskan Peninsula.
Let us look at the two or three documents upon which this substan-

tially depends.
In the first place, there can be no question as to what the Ukase

itself says, or as to its meaning. We should have to ascertain I think

—

we should have to ask ourselves—upon this question: What was it

that the Ukase claimed : What was it that Russia asserted that they
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Avero clainiinoby the TJka.se? What did the United States and Kn.iiland

iindeiistand them to chiiiu? Against wluit portion of that claim—if not

against all—did they protest; and how was their protest treated by
Kussia? Did she withdraw the claim, or oidy a part?

Now we hnd that the Ukase, to nse the words of section I, which I

read from the Case of Great Britain, j). 38, says that:

The pursuits of commerce, whaling and fishery, aud of all other industry on all

islands, ports, aud gulfs including the whole of the north west coast of America,
beginning from Behring's Straits to the 51° degree of northern latitude, al.so from
the Aleutian Islands to the eastern coast of Siberia, as well as along the Kurile
Islands from Behring's Straits to the South Cape of the Island of Uriip, viz, to the
45"^ 50° northern latitude, is exclusively granted to Russian subjects.

ISTo one wonhl question what is the meaning of "north-west coast"
in those words

:

The whole of the north-west coast of America, beginning from Behring's Straits,

Going southward,

to the 51" of northern latitude.

There can be no question about that. Therefore the Ukase, at the
beginning, puts a perfectly plain and unmistakable meaning on the
words, " north-west coast."

Then that was transmitted to Mr. Adams on the 11th of February
1822, and his reception of it is to be found in his letter of the 25th of

February 1822, in which he says : British Case p. 17.

I am directed by the President of the United States to inform you that he has seen
with surprise, in this Edict, the assertion of a territorial claim on the part of Rus-
sia, extending to the 51st degree of north latitude on this continent.

I take that to mean extending southward to the 51st degree of north
latitude on this continent. He then continues

:

And a Regulation interdicting to all commercial vessels other than Russian, upon
the penalty of seizure and coutiscatioii, the approach upon the high seas within 100
Italian miles of the shores to which that claim is made to apply.

There, again, it would seem to me, we have Mr. Adams' very clear

apprehension that it was a territorial claim of the coast down to the
51st degree of northern latitude, and an interdict of approaching, on
the high-seas, within 100 miles of that coast.

Now M. de Poletica answers that in Avords which have always
appeared to me, and I venture to say nuist appear to anyone, unmis-
takable and clear. These objections on the part of the United States to

the claim of Russia having been called, as I understand, to their atten-

tion, M. de Poletica answers in these terms: British Case p. 48.

I ought, in the last place, to request you to consider. Sir, that the Russian posses-
sions in the Pacitic Ocean extend, on the north-west coast of America, from Behring
Straits to the 51st degree of north latitude.

Now is there any i)0ssibility of doubt as to what that means? They
speak of "Pacific Ocean," and they speak of "the north-west coast."

Can anybody contend for a moment tliat "Pacific Ocean" there did
not include Behring Sea, or that the "north-west coast" did not include
the coast up to Behring Straits?

It would be impossible to express that meaning in words more plain,

more conclusive, or more clear—I do not know how it could be done.
The Russian possessions—he asserts—"in the Pacific Ocean extend,
on the north-west coast of America" . . . "from liehring Straits

to the 51st degree of north latitude". The letter then goes on:
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The extent of sea of which these possessions form the limits comprehends all the
conditions which are ordinarily attached to shut seas (mers fermccs).

and so on. I need not read the sentence again.

Then Mr. Adams answers that by saying: P. 49.

With regard to the suggestion that the Russian Government might have justified

the exercise of sovereignty over the Pacific Ocean as a ch)se sea, because it claims
territory both on its American and Asiatic shores, it may suffice to say that the
distance from shore to shore on this sea, in latitude 51"^ north, is not less than 90"^ of

longitude, or 4,000 miles.

Now that applies to Behring Sea again, because it is only there that
these territories belonging to Kussia exist—I mean that the American
and Asiatic shores are to be found opposite.

Then on the 22ud July (after some previous correspondence which
it is not necessary to refer to), Mr. Adams writes in these terms: P. 50.

From the tenour of the Ukase, the pretensions of the Imperial Government extend
to an exclusive territorial jurisdiction from the 45tli degree of north latitude, on
the Asiatic coast, to the latitude of 51 north on the western coast of the American
Continent.

Is there and possibility of doubt as to what Mr. Adams understood
to be the claim which was asserted on the part of Eussia? He defines

it in the words of the Ukase, and puts it in words which can admit of

only one meaning, because from the 45th degree of north latitude,

on the Asiatic coast, to the latitude of 51 north on the western coast
of the American Continent, is practically going rouud in a semi-circle,

so to sj)eak. Then his letter continues:

And they assume the right of interdicting the navigation and the fishery of all

other nations to the extent of 100 miles from the whole of that coast.

The United States can admit no part of these claims.

That will be found at page 50 of the British Case. Is it possible to

state the claim more clearly, or to make the denial which followed more
explicit, and comprehensive; could you have the assertion on the one
hand and the denial on the other, and the issue which is joined between
the two parties, more clear and distinct?

There we have the issue thus joined. The negociations then went on
from that time, as you know, for a year in one case—for more than a
year in the other: that is to say, the Treaty with the United States
was made in 1824, and the Treaty with Great Britain in 1825. Both
Treaties are to be found at page 59, worded in almost precisely the
same way. The attitude assumed by Russia as the result of all these
negociations is found in the Treaty signed by her. Article I of the
Convention between Russia and the United States is as folloAvs:

It is agreed that in any part of the Great Ocean, commonly called tlie Pacific
Ocean, or South Sea, the respective citizens or subjects of the High Contracting
Powers shall be neither disturbed nor restrained, either in navigation or in fishing,
or in the power of resorting to the coasts, upon points which may not already have
been occupied, for the purpose of trading with the natives, saving always the
restrictions and couditions determed by the following articles.

There was, therefore, a clear renunciation of any exclusive rights in
the Pacific Ocean. ]S^ow I venture to say that at least this is clear:
Unless you can find in the correspondence somewhfere some change
from the meaning of the words put upon them in the Ukase—put upon
them by M. de Poletica in his construction—put upon them by Mr.
Adams in his denial of claim, all doubt is at an end. I do not desire
to i)ursue that further, because it has been gone into by the learned
Attorney General very much in detail, and carefully.

It has been touched upon also by ray learned friend Sir Richard
Webster] and all that I ventui'e to say upon that is this: that if there
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can be found one syllable in the correspondence followinjif the Ukase

—

following the claim—iollowing the denial of the claim—which tends to

shew that either Great Britain or the United States withdrew any
part of their exi)licit and comprehensive denial, or that Russia reserved
to herself any part of the rights she asserted by the Ukase, it has
escaped my attention after several very careful readings; and I do not
think there can be any object in my pursuing it further, because the
Tribunal will have in their minds all the different correspondence
which has been called to their attention on both sides. I think there
are numerous expressions, and they are all to be found set out in our
case, in which, so far from there being any change of the meaning or
intention on the part of linssia or on the part of either Great Britain
or the United States to be found, there are several letters which show
quite plainly that both of those Powers were always adhering to their

original denial, and that Great Britain and the United States consid-
ered that Eussia had relinquished all that she claimed. And again I
submit the test which was submitted by the Attorney General : Can
anyone, j'eading that correspondence with care, point to any one time
during the negotiations, when, if Kussia had said either to the United
States or to Great Britain, we will give up all our claim except Behring
Sea, her condition would have been even listened to for one moment.
If not, then there is an end of that question; and I am content to

leave it there.

With regard to the question of maritime claim as distinguished from
territorial claim, I think it may be said with truth that to both the
United States and to Great Britain the more essential object was the
maritime claim; but that perhaps there is some slight difference in

this respect—that the United States, as would be natural, possibly
attached some little more importance to the territorial claim than
Great Britain did, because Great Britain evidently thought nothing
whatever about it.

I was struck with one letter, which I do not think has been referred

to in the course of this discussion, which impressed itself on my mind,
and which is to be found in the second volume of the Appendix to the
British Case at page 54. This letter was written in March 1824, and
Sir Charles Bagot then represented Great Britain. They were then
negotiating about the territorial question, which it was found ditticult

to settle, and all the negotiations were suspended.
Sir Charles Bagot said to Count ISlesselrode that;

If a territorial arrangement perfectly satisfactory to botli parties could not now
be made it mis^lit possibly be thoiigbt hy my Government that our respective pre-

tensions miglit still remain without any serious inconvenience in the state in which
they had beibre stood, and that it would only be necessary for the present to con-
fine their attention to the adjustment of the more urgent point of the maritime
pretension, a point which would not admit of equal postponement.

In reply to this observ^ation Count Nesselrode stated, to my extreme surprise, that
if the territorial arrangement was not coni])leted, he did not see the necessity of
making any agreement respecting the maritime question; and I found myself most
unexpectedly under the necessity of again explaining very distinctly, both to him
and to M. Poletica, that the maritime pretension of Russia was one which, violating
as it did the first and most established principles of all public maritime law, admit-
ted neither of explanation nor modification, and that my Government considered
themselves possessed of a clear engagement on the part of Russia to retract in some
way or other a pretension which could neither be justified nor enforced.

ISIow that struck me perhaps as the most emphatic piece of evidence
pointing out the position taken by Great Britain. The territorial claim
may wait; but when it is suggested by Russia, if we cannot settle the

territorial claim there is no object in going on with the maritime claim
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it can wait too, Great Britain says, not for a momeiit; that must be
utterly withdrawn; it can neither be modified or explained—it admits
neither of explanation nor modification; and some where, I cannot
myself at this moment remember what the letter is, but there is a letter

which Mr. George Canning wrote on the subject in which he says, I

take it for granted the maritime claim by Russia will be altogether
withdrawn.
On the 8th of December, 1824, in the British Case at page 46, you

will find a letter showing also the attitude taken by Great Britain; but
that has been referred to before:

It is coiiipar;itively indift'erent to us whether we hasten or postpone all questions
respecting the limits of territorial possession on the continent of America, but the
pretensions of the Russian Ukase of 1821 to exclusive dominion over the Pacific

could not continue lonji;er unrepealed without compelling us to take some measure
of public and effectual remonstrance against it.

The expression of Mr. Canning I have not at this moment before me,
but it is of very little importance.
Now, you will not find, I believe, in this correspondence, which has

been all gone over, and some of it repeated, anything api)roaching to

a distinction drawn, on the part of Eussia, in words, between Behring
Sea and the rest of the Pacific Ocean.
Then, as to the claims of Russia by early discovery prior to the issu-

ing of that Ukase and prior to the conclusion of these Treaties; 1 have
only one word to say about that, because I think to some slight extent
it has been a little misunderstood. I submit that it will be found, if

you examine the papers, so far as it may become of any importance

—

and probably, in the view of the case I have suggested, it would hardly
be worth while to mention it,—that Russia, by 18-}], had not estab-
lished any claim which she could successfully maintain against other
nations north of the Alaska Peninsula.

If other nations had pushed their trade north of that Peninsula as
they had at that time pushed it to the south, I submit anyone reading
this correspondence will say that it would have been extremely difficult

for Russia to resist their progress. All that there was at that time was
one settlement, which was to be found on Bristol Bay, immediately
north of the Alaskan Peninsula, in which (if I recollect rightly) the
number of Whites was five; and that was a settlement formed in 1819
by Kossarovski. I find it difflcult to reconcile the view taken by Mr.
Blaine in one of his despatches of the early title of Russia with that
taken by Mr. Adams at the time of these negotiations. At all events,
there can be no question as to what the United States then thought of
it, and while I say the United States thought comparatively little of
the territorial title, though possibly they attached slightly more impor-
tance to it than Great Britain, I say that for this reason: if you refer

again to our Appendix, Volume II, part 2, page 4, you will find that
Mr. Adams there says:

I inclose herewith the North American Review for October 1822, No. 37, which
contains an article (page 370) written by a person fully master of the subject,

If you will look at the J^ortk American Review, which is given in our
Appendix, volume I, page 33, you will find what is the view taken there,

which Mr. Adams atiirms to be, as I should understand, the correct
view, because he says it is an article written by a person thoroughly
master of the subject. What the writer says is:

We readily concede to Russia priority of discovery, first occuijatiou, and are by
no means disposed to disturb her "peaceable possession",

B S, PT XIII 37
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that is quoting an expression used by M. de Poletica, in which he
states that Kussia's title was by occupancy, early discovery and iiidis-

puted possession.

We readily concede to Russia priority of discovery, first occupation, and are by
no means disposed to disturb her "peaceable possession" of the Aleutian Islands
and adjacent coast, including Cook's River, Prince William's Sound, and Bebriug
Bay.

You observe all that is south of the Peninsula, and includes Cook's
Eiver, Prince William's Sound and Behring Bay.

We are not remarkably disinterested in making this concession, for, to all prac-
tical ]nirposes, we would as soon contend for one of the floating icebergs that are
annuallj" detached from the polar masses.

That is the estimate and value which the United States then put
upon that Country, and it was a natural estimate, no doubt, to form of

it at that time.

In a territorial point of view, it is of little importance whether those distant
regions are inhabited by the aboriginal savage or the Siberian convict.

And then they go on to say, as I understand (but I will not detain

the Tribunal by referring to it) that the title by which Eussia claims
that territory, described by them as so worthless, is by no means clear

and is subject to doubt.
Now Mr, Adams' view of the Russian title by early discovery and

everything else at that time is to be found in the same letter to which
I have already referred iu our Api3endix, vol. 2, part 2, page 4. That is

a letter of Mr. Adams, of which we did not give all, and for the rest I

am about to refer to the Appendix to the American Case, vol.1, page
146. That is the letter of July 22nd, the same letter: but I do not find

this passage in our version of the letter in our Appendix. My learned
friend tells me it is in our Counter Case; but iu page 146 of the Ameri-
can Appendix, vol. 1 of the Case of the United States, Mr. Adams there
says:

When Mr. Poletica, the late Eussian minister here was called upon to set forth the
grounds of right conformable to the laws of nations which authorized the issuing of
this decree, be answered in his letters of February 28th and Ai^ril 2, 1822, by alleg-

ing first discovery, occupancy, and uninterrvipted possession.
It appears upon examination that these claims have no foundation in fact. The

right of discovery on this contiuent. claimable by Russia, is reduced to the proba-
bility that, in 1741, Captain Tchirikolf saw from the sea the mountain called St.

Ellas, in about the fifty-ninth degree of north latitude. The Spanish navigators, as
early as 1582, had discovered as far north as 57° 30'.

As to occupancy, Captain Cook, in 1779, had the express declaration of Mr. Ismae-
lolf, the chief of the Russian settlement at Unalaska, that they knew nothing of the
continent in America.

I will not pursue this subject. I have only cited that to show what
Mr. Adams' view was of the claim then advanced by Eussia, if they
had thought it worth while to contest it or thought the territory of any
value. Tlie view which I submit to the Tribunal is simply this : If it had
become a question between Eussia claiming under the discoveries ot

Behring and Tchirikofif and England claiming under the discovery
of Captain Cook in 1748, it would have been, to say the least of it,

doubtful whether England had not a better claim, as Captain Cook had
not only discovered the coast, but had lauded aud taken possession;
while Tchirikoff had simj^ly seen the coast at a distance and lauded on
an island; and Mr. Adams' goes on to say that landing on an island

has never been considered to give a claim to the continent adjacent to

it. I say that I find it difficult to reconcile his with Mr. Blaine's des-

patch of oOth June ISilO. to be found in the 3rd volume of the Appcn
dix to the British Case at page 498.
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Mr. Justice Harlan.—What you read was no doubt in the letter of
the same date from Mr. Adams to Mr, Rush, on page 6 of your volume
II, Part. 2. In the British copy that part you read is omitted.
Mr. EoBiNSON.—Yes, I had noted between the first and second sen-

tences, that there was this omission I do not know how it happened,
but it is supplied in the Appendix to our Counter Case Vol. I at page
56, and, therefore, it is of no consequence. I looked at it before the
Counter Case had appeared, and made that note, and had forgotten to
take a note of the fact that it was put in in full in the Counter Case.
Mr. TUPPER.—I may be permitted to say that these papers of the

United States correspondence were printed from the blue book pub-
lished by the United States Government in Washington in the year
1888—a collection of all the papers relating to the subject—and they
were taken in that way.

Mr. Robinson.—As we have it now it is of no great importance how
it came to be omitted earlier.

But Mr. Blaine, I observe, wilting on the 30th of June, 1890, Vol. Ill,

Appendix to British Case, p. 498 says.

If Mr. Adams literally intended to confine Russian rights to those Islands, all the
discoveries of Vitus Behring and other great naviirators are brushed away by one
sweep of his pen, and a large chapter of history is but a fable.

Then he says at the foot of the page:

Witliout immoderate presumption, Russia might have challenged the rights of
others to assume territorial possessions; but no nation had shadow of cause or right
to challenge her title to the vast regions of land and water which, before Mr. Adams
was Secretary of State, had become known as the " Russian iiossessions".

Now you see that at that time the United States having bought
from Russia were standing upon that title, and of course, it being their
own title, it was only natural that they should make the most of it;

but we have to contrast the position, taken by the United States in 18L'3

with the position taken when they had purchased the title of Russia
and were resting upon it. This is what Mr. Blaine says here, which, as
I have said, I find some difficulty in reconciling with the position taken
by Mr. Adams; and I submit that you will find that the position of Mr.
Adams is the right one.

In another place Mr. Blaine asks whether it is likely, if Russia's title

had not been good, the United States would have paid the sum of
$7,200,000 for the territory. I have not that passage before me at this
moment; but of course the answer to that is very obvious. Whatever
Russia's rights might have been, they were conceded and settled to be
down to 54-40 by the treaties; and if the United States, forty years
after the treaty, desired to acquire that property, it was necessary for
them to pay for it whatever they might think it was worth; and I
fancy that much as it increased between 1824 and 1867, it has probably
increased more since that time.

So much then for those two points, which, in the view which I am
endeavoring to take of the case, would have comparatively little bear-
ing, but I think they may be disposed of by simi^ly asking the Tribunal
to read the words which I have read from the corresiDoudeuce, accom-
panying the words of the Ukase, the words of the protest, and compare
with them the words of the Treaty; and as to the other, so far as it is

material, to contrast Mr. Adams' view of the title with that taken by
Mr. Blaine, and examine, if it is thought worth while, the history of
the discoveries up to that time, and see whicli is the most correct. I
venture to think, us it is natural that it should be, that Mr. Adams,
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Avriting near the time, and having studied the question, will be found
the more accurate of the two.

Then, if we are now to proceed to discuss in this general way the
property claim advanced by the United States, the first tiling that one
finds some difficulty in—at least, that I have found some difficulty in

—

is to ascertain exactly what form or what branch of their claim it is to

which they attach the most importance, or maiuly desire to stand upon,
and by what law it is that they mainly desire to be governed. If I

understand their claim, they claim a property first in the seals, if not
in the seals then in the herd, if not in the herd, then in the indus-

try; and they say that this claim is supported to all of these different

subjects of claim by municipal law, and if not by municipal law, then
by international law. For exami^le, at page 132-3, in a portion of Mr.
Phelps' argument, he says that upon the ordinary principles of munic-
ipal law, they claim to be supi)orted, and upon the broader principles

of international law it becomes much more clear; and while they say
that international law must govern, and while they admit that the
municipal law of both countries may well be referred to, and may have
great weight in deciding what international law is, they yet say that it

must be remembered that the case is not necessarily to be governed by
the municipal law of either nation, but by international law. I think,

therefore, it will be well for me, without attempting to draw that dis-

tinction more accurately, because it seems to me to be difficult, and
would only complicate and i>rolong the argument, it will be better to

turn to their claim as they state it generally, and see how it is put by
them.
The Tribunal will find their propositions at pages 47, 50, 91 and 132

of the printed argument. I refer to their printed argument, I may say,

for the remarks I wish to make,, because so far as I know their written

argument is not in any substantial respect departed from or added to

by the oral argument. Of course it is very much amplified and illus-

trated, but I do not think it is varied in any respect, added to in any
respect or departed from in any way ; and therefore, as it is perhaps
more convenient for reference, I desire to refer to the written argument
of the United States. At the pages 1 have mentioned, you find the
propositions which they say they have established, and upon which
their claim of property rests. In the first place, they say that it is an
easy thing, clear and intelligible to any ordinary mind, to appreciate

the distinction between a property in the herd and a i)roperty in the
seals. Well, I have only to admit with my learned friends my own
utter incapacity to understand how that claim can be supported. It

they do not owji each individual seal in the herd, how can they possi-

bly own the herd? I do not think it was an exaggerated or an unrea-

sonable analogy which the Attorney General suggested, to a fleet of

ships. A fleet is a number of ships, just as a herd is a number of seals;

and I do not understand that any different i^rinciple of law applies,

whether the herd consists of a hundred seals or a hundred thousand
seals, or as to a fleet whether it consists of ten ships or a hundred
ships; and is it possible that a nation could say as regards her fleet

precisely what they say as regards their seals :
" It may be you may

destroy in any distant part of the world one of our jolly boats, or a small

vessel, and we would have no claim against you; but we claim that you
must not injure our fleet in any way or incapacitate it in any way so as

to, make it inefficient for the purpose for whfch it was designed. Surelj''

it would be absurd even to state that; and why is it more intelligible

when you endeavor to apx)ly the same principle to a herd of wild
animals.
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I appreliend, therefore, and I assume, that you must consider only
the i^roperty in the seals. There are other difficulties attached to any
contention of that sort, and one difficulty which exists in regard to

some of the propositions which have been advanced here, as it seems
to me, is that in the first place the propositions are vaguely stated
and difficult to understand, and in the next place, they are absolutely
impossible to work out. What is said here is, and you find that in two
or three places,—at page 105, for example, of their argument—they say
the United States do not insist upon this extreme point, that is to say,

the ownership of each seal, because it is not necessary. All that is

needed for their purpose is that their property interest in the herd be
so far recognized as to justify a prohibition by them of any destructive
pursuit of the animal calculated to in jure the industry, and consequently
their interest.

I may say in passing that I at first thought there might be some dis-

tinction intended between property and property interest. I do not
think there is, because I find at pages 50 and 91 they are used inter-

changeably. I cannot see for myself what distinction there is, and I
do not think there is any intended to be drawn.

If that is what they claim, how is it possible to define or carry out
that claim or enforce it in practice. The pursuit is to be allowed until

it becomes destructive. Who is to determine when it is destructive?
A or B is carrying on pelagic sealing. He has killed a hundred seals,

or fifty, or whatever you may choose to say. He has not injured the
herd. The United States comes in and says, "Do not kill the hun-
dred-and-first seal, because then you will begin to injure our industry."
It is impossible, I submit, upon any legal principle whatever, to advance
a claim of that sort. They either own the seals, one and all, or they
do not own them. It must be either the one position or the other, and
the rights of others with regard to those seals if they are not theirs,

unless there is malice, cannot be possibly made to depend upon whether
the pursuit is carried to such an extent as to injure the industry founded
and carried on by the United States. There are no means, in other
words, of practically working out any such claim, nor are there any
means of working out, if we are right, a claim of property in the seals.

They feel the great difficulty, of course, of the inevitable result of their

claim being to entitle them to say to any i)erson pursuing a seal down
at Cape Flattery, "That seal belongs to the United States; do not
touch if'j and therefore they say they do not make their claim on that
ground. But if that is the logical and inevitable result of the claim as
they put it, they surely cannot make their claim a legal one or a sensible
one by saying they do not want that result.

It IS just the same with the Indians. When their claim comes in con-
flict with the immemorial rights of the Indians, Oh, they say, you may
very well leave the Indians to us. We would not interfere with the
Indians, provided they carry on their pursuit in such a way as not to hurt
us. But the moment the pursuit of the Indians becomes an industry,
then it must stop. In other words, we have a right because we have an
industry, but the moment the Indians get an industry, then their right
stops. Is there any way of putting that sort of claim to make it intelli-

gible upon a legal basis and to a legal mind? And if all our evidence
is correct—and I do no more than allude to it now, because it has been
discussed once and may come up for further discussion when we begin
to speak of regulations—if our evidence on intermingling of the seals is

correct, it would be absolutely impossible to work out a j)roi)erty in the
seals, for there would be no possibility of saying, when you find a seal
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far south of the Aleutians, from which herd it came. Practically those
two streams of seals coming" from the Commanders and from the Pribilofs
are like two water spouts. When the water gets so far down that
it wholly overflows the land, it is impossible to tell from which source
any part of the water comes. When those seals, pouring out from both
islands, intermingle together in the Pacific Ocean, it is absolutely im-
possible to say from which place they come, or to which place they
belong. It is imi)ossible to get rid of the evidence we have adduced
upon that subject by the very simple and utterly ineffectual course of
saying "there is no identity; it does not exist".

That is the answer made to that in two places in the argument of the
United States, p. 49, 103. Gftliey simply say as to identity, "There is no
identity, and therefore it gives no trouble. There is no possibility of
identity, for the herds are absolutely distinct."

The Tribunal will consider the evidence of our witnesses upon that
subject, and see upon what ground you can say they are not to be
believed. They are added to, I beheve, or aflirmed, to some extent, by
the evidence adduced on the part of my learned friends; but I do not
desire to discuss that now.

Again at page 138, tliey say, they do not admit there need be extermination by our
pelagic sealing.

It is not necessary to the argument that this extreme result should be made out.
It would be enough to show that the interest in question is seriously embarrassed and
prejudiced, or its product materially reduced, even though it were not altogether
destroyed. o

That is merely another repetition of the previous assertion that all

that they contend against, and all that they claim to be entitled to pre-
vent, is the destructive pursuit, to the prejudice to their industry.
I noed hardly repeat that it must be their property at all times, or it

cannot be their property at all. It cannot be their property the day after
the first seal is killed which tends to injure their industry, and not the
day before.

Senator Morgan.—Do you, in the position you take, mean to assert
that there is no legal restriction uj)on the right of pelagic sealing?

Mr. EoBiNSON.—No legal restriction.

Senator Morgan.—Yes. No legal restriction?
Mr, EoBiNSON.—I should say no legal restriction. That I shall come

to afterwards. Of course I need hardly say we are both of us anxious
that there should be such restrictions as are reasonable and proper; but
when you ask me whether there is a legal restriction, my argument is

there is not.

Senator Morgan.—If you will allow me, suppose the Canadians were
to send ships enough to those three or four gateways, I will call them,
passes, in the Behring Sea, to intercept the seals absolutely from going
to the Pribilof Islands; and that was done in the high seas. Would
they be within the purview, as you think, of the legal right of the
Canadians?
Mr. Robinson.—As far as I know, I should think so. I would only

say this : I have never myself seen the utility of putting extreme cases,
which have not occurred and which never will occur.

Senator Morgan.—It is insisted here that it does occur.
Mr. Robinson.—No. With great deference, sir, according to my recol-

lection, there is no such assertion made.
Senator Morgan.—It is made in the argument of counsel.
Mr, Robinson.—Then I can onlj^ say it is impossible it can occur.

My recollection is—I have read to that effect—that the currents are so
strong and the difficulty of fishing in those passes so great, that there
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is very little sealing done there—in fnct, none at all, my learned friend
says, who knows the details more intimately than I do, thongh I have
read them at various times. If that were done, all 1 can say is that I
know of no legal x)rinciple which would prevent it; and I do not believe
any lawyer could point me to any legal principle which would prevent
it; but I have no doubt in the world—and that is the true answer to all

these impossible suggestions—that it would be stopped by convention
and by treaty. It would not be to the interest of either party or either
nation to do such a thing, and it would be stopped in that way.

Senator Morgan.—You think it could not be done under the powers
conferred on this Tribunal"?

Mr. KoBiNSON.—No; I think not except under regulations. Do not
misunderstand me. I mean you cannot declare the law to be.

Senator Morgan.—A regulation when- declared by the Tribunal has
the effect of a law.
Mr. Robinson.—I have nothing to say against that. I am coming

to regulations afterwards, if you will permit me to follow the line of my
argument.

Seimtor Morgan.—I am not trying to interrupt you, but I am merely
saying that a regulation between these parties would be a law.
Mr. Robinson.—I quite understand that. Regulations might go to

such an extent as to change the law. I am not at present arguing that
question; but they would change the law to the extent to which they
afiect any rights which the law gives.

The President.—You mean the law between the parties?
Mr. Robinson.—The law between the parties; that is all, of course.
Senator Morgan.—That is the law I was referring to, the law

between the parties.

Mr. Robinson.—Yes.
The Tribunal here adjourned for a short time.
Mr. Robinson.—I find that with regard to the four questions there

was one point as to which I intended to say a word, and unintention-
ally omitted it, as to the second question. How far were these claims
of jurisdiction as to the seal fisheries recognized and conceded by Great
Britain? With regard to the doctrine of acquiescence I p.ubmit it is

im]iossible to see how it can have any application in this case. A
nation or an individual cannot acquiesce in any act until it is done, and
it is utterly out of the question, and inconsistent with all the facts, to
say that as far as Pelagic sealing is concerned Great Britain acquiesced
in anything. There was no pelagic sealing before 1867, and there was
nothing therefore for Russia to prevent. What we say is, and what the
facts will show beyond all question is, that Russia, after those treaties,

treated Behring Sea precisely as she and all the other Powers treated
all the other high seas of the world. She did not assert or exercise
any jurisdiction for the purpose of preventing anything that was not
prevented by other powers in any of the high seas of the world. There
was a question as to whaling, and when that was objected to, and her
Authorities were referred to, they said it would be inconsistent with
the Treaties of 1824 and 1825 on their part to attempt to prevent it.

In short, what other I^ations desired to do, in exercise of the well
understood rights of nations on the high seas, they were allowed to do
in Behring Sea just the same as the other nations of the world did
elsewhere. Russia never interfered to prevent it.

I admit this, for I think it would be reasonable: If it could be shown
that Russia with regard to Behring Sea exercised a jurisdiction and
prevented certain things being done which showed by irresistible infer-
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ence that if pelagic sealing had been attempted there she would have
stopped it also—then I think it could be argued with some show of

reason that other Powers had acquiesced in her right to prevent it. If

when they came to get what they thought was the only thing worth
going for at that time, namely, whales, she had said we have jurisdic-

tion here to prevent your coming and you must not come here to whale;
under those circumstances I should have thought it would have been
open to them to argue that as Russia had prevented whaling she might
endeavour to prevent such operations as pelagic sealing—that is, it

might be argued because she has prevented other nations from taking
whales, it stands to reason if they had attemi)ted to take seals she
would have prevented that also. There would be then some ground to

argTie that she did exercise as to Behring Sea a sort of jurisdiction

which neither she nor other "nations exercised over other high seas of

the world.
As a matter of fact, beyond all doubt or question, no single act of

Russia can be pointed to, done by her with regard to Behring Sea,
which was not done by all other nations with regard to all other oceans
of the world. In other words, she permitted precisely the same rights

in that sea as were open to other nations and exercised by other nations
in otherseas, and I do not understand how the doctrine of acquiescence,
therefore, can have any application. Of course, before this Tribunal,
I need not go into elementary doctrines with regard to acquiescence,
such as that it implies knowledge, and you cannot acquiesce in a thing
unless you know it is done. You inight as well talk about a person
acquiescing in the running of an electric railway, at a time when they
were not known. There was no possibility of acquiescence in jjelagic

sealing, because it was perfectly unknown.
The President.—There was no prohibition against any sealing or

whaling, or sea-faring industry, before the Treaty.
Mr. Robinson.—None whatever.
The President,—Before or after.

Mr. Robinson.—I cannot put it more strongly, or express it more
emphatically, than to ask my learned friends, and indeed to challenge
them, with respect to this point, to show anything that Russia did in

Behring Sea which showed any peculiar or exclusive rights asserted by
her over that sea.

Lord Hannen.—There was a prohibition of trading with natives.
Mr. Robinson.—That was on the shore. I confine myself to mari-

time jurisdiction. There was a prohibition of trading with the natives,
but that was what she intended to prevent, and what nations thought
at that time they had a right to prevent.
The President.—There is no pi'ohibition of navigation in the open

sea.

Mr. Robinson—There is no prohibition of navigation in the open sea,
and no prohibition of whaling or fishing of any kind.
The President.—There was a prohibition of navigating in territo-

rial waters.
Mr. Robinson.—Yes, by the Ukase, but that was withdrawn. I am

speaking now of the time after the Ukase. Between 1821 and 1867
there was no action of Russia prohibiting any action of any kind by
any nation of the world in Behring Sea.
Senator Morgan.—Except trading with the natives.
Mr. Robinson.—Except trading with the natives.
I do not like to repeat myself; but you will understand I am talking

of trading on the high seas and maritime jurisdiction. Trading with
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the natives is an act done as to the coasts, not with reference to the

sea.

Senator Morgan.—What reason could Eussia have had for pro-

hibiting it?

Mr. Robinson.—She wished to keep the trade of the country, I

suppose.
Senator Morgan.—What trade,—the fur trade?

Mr. Robinson.—I cannot say,—every kind of trade.

Senator Morgan.—They had not any other that 1 know of.

Mr. Robinson.—No; furs would be the only thing they could got

from tlie natives, but then they would take other things to the natives,

and I take it the trade was in supplying things to the natives and
getting in exchange furs. That is carried on on the coast, and bus
nothing to do with maritime jurisdiction.

Senator Morgan.—That would depend on how it was carried on.

Suppose it was in canoes?
Mr. Robinson.—1 do not think that that would make the least dif-

ference, because canoes must land. It is true that I may trade in a
canoe; but then I must land, and I do not think, if the natives should
come out within the three-mile limit in a canoe, it would make any
difference, because it would be within the territorial jurisdiction.

Senator Morgan.—The general idea was that Russia asserted that

they were ijiterested in the protection of the fur-bearing animals.

Mr. Robinson.—Not that I know of especially. On paper she
asserted unquestionably jurisdiction; but I do not talk about what
she asserted, because she asserted it for a short time, and then with-

drew it. If she did not, I am wrong; but, as a matter of fact, the
rights she exercised were in no sense whatever exclusive as to Behring
Sea, and I do not know any instance which puts an end to that argu-

ment more thoroughly and emphatically than the fact that she was
asked to stop whaling in Behring Sea, and said she could not do it,

—

it would be contrary to her Treaties of 1824 and 1825. I have done
with that, and I am sorry I omitted it in dealing with the first four

points. I only call attention to it to show that the doctrine of acqui-

escence has no application whatever. It may be admitted that if she
had done anything which would have implied a prohibition of i^elagic

sealing, if it had existed and she had known of it, it would have been
open to the United States to contend that she would have prevented it.

Now, I was proceeding to consider the claim of property made on
the part of the United States and the grounds on which they put it;

and I have said I find a difficulty in ascertaining with satisfaction to

myself whether they put their claim on municipal law or on inter-

national law, or on both. They have a right to put it on either or on
any law, and in the alternative; and perhaps, therefore, it is better to

discuss it without distinction. When I find, for example, that they
refer to Blackstone for their propositions as they do, they are there of

course claiming under municipal law; that is to say, they cite along
passage from Blackstone at page 44, and they say under that they
have a right per industriam. That is a claim, of course, by municipal
law. So I understand my learned friend Mr. Phelps' Argument at

page 132, where he first says that under the principles of municipal
law they would have a property, but, on the broader principles of
international law their right is still more clear. There they claim it

on both. They say in effect, "We have the right, in all these aspects,

in the seal herd or in the industry"; and we have it under municipal
law or international law, or both.
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Xow, wliat I desire to do is to call attention to tlie propositions

which they themselves put—and I think I have referred the Tribunal to

the pages at whieh they are found—as showing (and for that we are

indebted to them) clearly and detinitely the grounds on which they rest

their claim to property. They are pages 47, 50, 91 and 132. I have
attached great importance to these propositions as so stated, and I

think they are not stated differently on these diflerent pages, but that

they substantially result in the same proposition. 1 attach importance
to them for this reason; that I cannot but believe, looking at it as if I

had drawn it myself, that those propositions are an attempt on the
part of Mr. Carter and Mr. Phelps so to put their claims as to steer

clear of all tliose principles of municipal law based on the analogy ot

other animals which they must feel had to be overcome.
We have then to ascertain—and I try first to confine myself to these

claims based on municipal law—are those propositions true in fact?

and if they are true in fact would they sustain the claim in law? I

would desire to refer first to page 47, in which I think there is as
much that is open to comment as on any other similar page in any
other legal controversy that it has ever been my lot to see I refer to

the printed argument of the United States. They say that according
to the doctrines which they have adverted to, which are doctrines
taken from Blackstone and Bracton, the essential facts which render
animals.

commonly designated as wild the subjects of property, not only while in the actual
custody of their masters, but also when temporarily absent there from, are.

—

what they go on to state. Now I understand them to say, in sub-

stance, that what they are going to state practicalh' renders animals
which would otherwise be regarded as aniqpals ferce naturw animals of

the domestic class or which have been tamed or reclaimed. I need
hardly, of course, point out that there are three classes of animals

—

one domestic beyond doubt, which are born domestic and continue so;

then there are animals ferce naturce, born of that nature and continu-

ing of that nature; and then animals ferce naturce which by the act
and conduct of man have had their nature so changed that they have
been taken out of the class of wild animals and i^laced in the class of

domestic animals. With regard to those animals they continue in the
latter class only so long as their change of nature remains. We all

know this, and I do not desire to delay the Tribunal in discussing
elementary matters. I only refer to it to show how I view their propo-
sition. Now they first say

—

the care and industry of man acting upon a natural disposition of the animals to
return to a place of wonted resort secures their voluntary and habitual return to his
custody and power.

Now let me ask, is that statement as applied to the seals founded in

fact. Has it a shadow of foundation in fact? I think I may test that

by this simple proposition. Is it possible to say that you secure a cer-

tain course of conduct by your act when, as a matter of fact, that result

would have been more certainly secured, or at least as certainly secured,

if you had done nothing.
Now that is putting it shortly, is it not putting it conclusively—Is

there any answer to it? Can it be said that I secure something by
what I do when that thing would have certainly happened if I had done
nothing and had not been near the place. There is no logic in saying
that a certain consequence happens from a certain cause, if the conse-

quence would have happened without the cause. Would those seals
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have returned if the United States had done notliiTig. Does anybody
doubt it? If they wouhl, how is it possible to say that the United
States liave secured the return?

Now that seems a short argument; but is there any answer to it? If

animals are coming, and I know they are coming, and I get out of their

way when I see them coming, in order to make certain that they will

come, does anything I do secure their coming except my getting out of

their way? Do the United States do anything more? Is it possible to

say that they do anything more? If they showed themselves visibly, the

seals would not come—we all know that. So much for this assertion.

Can it be said, with any show of reason,—I do not desire to enter

into nice arguments,—can it be asserted, with any shadow of reason,

that they secure their return? Let me ask, if there are other seals (and
the illustration has been put before), as there well may be, for our
knowledge is not complete—if there are other seals which resort to

other Islands not yet known, as these seals do to the Pi-ibilof Islands,

what does man do on the Pribilof Islands, to secure their return to

these Islands, that is not done on the other Islands to secure their

return to those Islands? If they return to those Islands by the imperi-

ous, unchangeable instincts of their nature, as they return to the
Pribilof Islands, has man any share whatever in securing their return?
Unless it can be answered in the affirmative, our proposition is com-
plete. Can it be?

If man were to disappear from the face of the earth, and leave the
Pribilof Islands, it would be more certain that the seals would return
than it is now, because it is just possible that something done by man
might frighten some of them away.
Then the next statement we have is: that man secures their volun-

tary and habitual return to his custody and power. When you speak
of securing the voluntary return of a wild animal—and for the present
I am assuming they are wild animals though I know there is an indi-

cation throughout their case that they are domestic animals, either
domestic animals by nature or because they are reclaimed— but assum-
ing for a moment they are wild animals, what is the meaning of saying
that they voluntarily return to the custody of man ?

It either means nothing, or it means that they knowingly return
knowing that man is there and wishing to be in his custody, just as a
wild animal, reclaimed and tamed by me, returns to my custody and
power, because I have induced it so to do by the expectation of food or
something else which he can get from me. Numerous instances may be
put. Suppose I have on my land a den of bears or any other wild
animal—I do not care whether it is bears, pheasants, or rabbits. It is

very possible that the bear may be returning and that he would not
return if he saw me, but does return because I keep out of his way.
Can I be said to secure his return ? Can I be said to secure the return
of the pheasant or rabbit? Much more can it, I think, be said there,

because they would not return either to the preserves where pheasants
are kept, or to warrens where rabbits are kept, in some cases, unless I
provided food for them.
There may be in addition other inducements, such as shelter, or some

other inducement ered to return, which is offered by me. There is

absolutely nothing done on the Pribilof Islands; so that when you
talk of securing the voluntary return to their custody and power, it is

not by acting upon their instinct. I should have i)erhaps referred to
that first—for the proposition is that by acting on a natural disposition
of the animals he secures their return. How does man act on a natural
disposition of the animal at all?
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Again, I put a similar proposition to what I put before. He does not
act upon their natural disposition in any way. On the contrary, he
abstains from interfering with their natural disposition. He leaves

their disposition to its own natural operation; and because he does not
interfere with its action, because he does not prevent them from acting

in accordance with it, he is said to act on their natural disposition.

Now, I take it that "to act upon" there means something positive,

—

it must mean doing something to affect their natural disposition and
to induence it. W hat man does is carefully to avoid interfering with
their natural disposition, and to leave their natural disY)Osition to its nat-

ural operation. If he did nothing, their natural disposition would secure
their return. How can it be said then that he acts on their natural
disposition? All that he does is to leave it to act by itself. Then if

that is correct and accurate, the proposition, be it right or wrong,
sound or unsound, well founded or ill founded, is so simple, that there
can be no question about it.

If I am right in saying, that in either of those cases can you say he
either secures their return or acts on their natural disposition, then
that proposition is not true in fact. I mean it is not supported by the
facts. Man neither does act on their natural disposition nor does he
secure their return to his custody and power; on the contrary, if these
animals knew that they were returning to man's custody and power
they would not return. If the wild animal who comes on my land, to

his den, knew I was there he would not return. It is because he does
not know I am there that he does return: and if I were to show myself
he would not return. How then can I be said, in any reasonable sense
or use of language, either to act on their natural disposition, or to

secure their return? If we are right it is impossible to assert that
either of these things is done in the case of the seal; and, of course, the
natural inference must be that this proposition is not supported in its

application to these animals by the actual facts of the case; and it falls,

therefore, without reference to law, because we have not the facts to

which to apply the law.
Then it is said that having acted upon their disposition so as by that

means to secure their return, it is done "so as to enable him to deal
with them in a similar manner, and to obtain from them similar benefits,

as in the case of domestic animals:" It is "the nature and habits of

the animal which enable man by the practice of art, care, and industry
to bring about these useful results that constitute the foundation upon
which the law makes it award of property."
I^ow I venture to think, first, that he does not act on these natural-

instincts at all: and next, that if he did act on them, he would be
doing only what every hunter does in the pursuit of wild game; and
what is the invariable course pursued by all people who wish to get
wild animals within their power; in other words, what are the invari-

able devices of the hunter? I can conceive many cases in which man
does act on the natural instinct of wild animals, and in which he
secures their return, or in which he secures their coming and submit-
ting themselves to his power. I will take an ordinary case and put the
illustration—I do not wish by any means to be extreme. The natural
instinct of the wild duck is to light with its fellows. I act on this instinct

by putting dummy fellows on the water, and I hide behind something
to get out of the way. I am acting on their instinct there, so as to

induce them voluntarily to come to the decoys and submit themselves
to my power, and when they get within range I shoot them, and secure
the useful result. Is not that the case with every wild animal?—I do
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not care wliat it is—1 do not care whether it is the case of ducts and
putting out decoys, or the case of wild animals and putting out food for

them—I do not care in what case you do it—it is just the ordinary
device of the hunter to get the animals to voluntarily submit them-
selves to his power, and to come to the' place where he can exercise
power over them. Take the case of wild geese, which has been referred
to. It may be said, there truly that man acts on their instinct. He
imitates the call of their mates, and si^reads food, and endeavours by
every jiossible means to induce them to voluntarily submit themselves
to his j)Ower and control 5 and if they do submit themselves to his con-
trol to such an extent as to come within range, so as to enable him to
secure them, he does secure them, and with them the useful result.

But is there any result which the United States obtain here except
the result of getting the animals' skins?—of being able to kill them and
securing the produce*? That, I venture to think, is the only useful
result, if it can be called a useful result; and that useful result he does
not obtain either by anything he secures or by any acting on their
instinct. If, then, he does neither of those things, how can it be said,

as it is said in the conclusion of that sentence, that it is the practice of
art, care and industry on the part of man, which brings about useful
results'? What "art" does he practise, except that art which a hunter
practises to deceive and delude wild animals'? What industry does he
l)ractise except the industry of killing them and selling their skins?
Is not every single element in that proposition unfounded in fact? If

it be unfounded in fact, then it is unnecessary to discuss how far the
law has any application to it.

I myself do not believe, or rather I submit that you cannot make
out—unless these animals are domestic animals, which I shall speak of
hereafter—that if all these things were done which it is argued would
give property, there is any law to warrant such inference. Suppose
they are wild animals—I am assuming, of course, all along, that they
retain that class still and have notclianged or been diverted from it by
any act on the part of man—if they are wild animals, and if, as a matter
of fact, man does act on their natural disposition to secure their vol-
untary return—it cannot be voluntary because if they knew he was
there they would not come back—but if he secures their habitual return
to his custody and power, so as to make the same use of it as in the
case of domestic animals, so as to kill and eat them or sell them, and
thus secure the useful result—if he does all that, what does he do with
regard to the seals that the hunter does not do in the case of every
other wild animal. He acts on their instinct and so secures their return,
and obtains the useful result. I submit therefore that it is indifferent
whether these facts which are here stated are true as facts, which I
have endeavored to show that they are not, or whether they are not true.
If they are true as facts we submit there is no law which, by reason of
them, gives any property in the people who practise these arts.

My friend says this species of property is well described as property
'per industriam. Now you have only to read Blackstone or Bracton, or
any other authority on the subject, and you will see that industria as
there described is of a wholly different character.
Perhaps I may as well say here that it is difficult to conduct an argu-

ment of this sort in any sort of order; and there is a matter which may
come in now well as at any other stage, a matter which has been already
referred to: namely animus revertendi, and the application which, in my
view, it has to this case. I submit as an incontestable proposition of law
that it has no api)lication whatever to this case, unless these animals
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are tame and reclaimed; and then it can have no application unless
there has been previous possession taken of them; and then that its

only ap])lication, purpose or value, is as an item of evidence tending to

show that they have been reclaimed; and as a necessary consequence
from that, that it has no application whatever unless this animus rever-

tendi is produced by the act of man.
Now, let us see whether that is a correct statement of the law. In

the first place, in the case of domestic animals, animus revertendi has
no application and no place at all, because it is not wanted. It makes
no possible difference, if my horse or cow strays, whether they have the
animus revertendi or not. They are my property wherever they go to,

wherever I can follow them, and wherever I can find them. If ahorse
or a cow strays, it is often because of the instinct to get back to

some place with which he is better acquainted, and in which he has
lived longer. In the case of wild animals, it has no ai)plication, for a
totally different reason. It is absolutely useless, and has no value as
indicating or rather tending to prove property. A rabbit which leaves
my warren and a pheasant which leaves my preserve have, unquestion-
ably, animus revertendi', but that does not give me property in them.
My rabbit may leave its burrow on my land, and may cross the bound-
ary to my next neighbour, and while I am looking at it he may shoot
it. I may protest against it, or beg him not to. I may tell him,
"That animal has just left my land—it has got young on my land and
will return to them: leave him alone." My neighbour may say, "lam
very sorry; but he is on my land and I am going to shoot hin)." He
may shoot him and appropriate him, and I have no sort of recourse.

There is nothing clearer there than the animus revertendi. He does not
deny it; he is not concerned to deny it, but he simply says, "Here is a
wild animal on my land: if I can approi)riate him to myself, I have a
right to do it; and I am going to do it. Your protestations have no
force or value whatever. The law is on my side, and I am going to take
advantage of my rights under the law". I believe that is a proposition

which nobody having looked into the subject will attempt to dispute.

If then animus revertendi has no application to either of those two
classes, the only one remaining is those animals which, being horn ferce

naturw, have become by the act of man so tamed or reclaimed that they
have j)assed from the class of wild animals into that of domestic ani-

mals. And then, if you desire to prove that though once wild they have
now become reclaimed, if you can show that they have a disposition to

return and that that disposition to return was created by you, it might
have some force and value as a piece of evidence to show reclamation
and taming; otherwise it has none.
Take this simple instance. I catch a fox, or any other wild animal,

I do not care what, and having got him I keep him for a day and let

him go. He goes, and in his first instance of fright leaves my territory.

Beyond all question he is going to return ? He is going to return because
he has got his home on my land and is accustomed to it, or he has got
young on my land and natural instinct i^rompts him to return. But
that has no weight or efficacy in enabling me to claim property in him,
simply because I had nothing to do with producing it. If, on the other
hand, I have kept a wild animal so long that by feeding it and taming
it, or by confining it, when it leaves my place it intends to return, not
in obedience to any instinct produced by nature, but in consequence
of what I have done to it, and it desires to return to me for the pur-

pose of protection or feeding, or whatever it may be whiih it is accus-
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tonied to get from me, then I can point to that animus revertendi as
evidence to show that I have reclaimed that animal, and that it has
passed from the category of wild animals into that of tame.

But, in order to pass from one class into another, there must be a
change in the animal's nature;—that is the whole story. There must
be a change in the nature of the animal, a change to the nature of a
domestic animal; and that change must have been wrought in it by
man. Now, let us apply that to the seals. Can anyone pretend to say
for an instant that any change in the nature of these seals, good, bad
or indiil'erent, of any sort or kind has been produced by man ? In what
respect do the seals frequenting an uninhabited Island,—an island never
yet discovered, or an island discovered, say, a week ago or a month
ago,—in what respect do the habits and nature of those seals differ

from the nature of the seals on the Pribilof Islands?
Unless it can be pointed out that there is some change in the nature

of the animal which attaches and belongs to the seals of the Pribilof

Islands, as opposed to the seals of the otber islands that I have referred
to, then it cannot be said that there is any change, or that the United
States have produced any change; and the animal remains just as it

was, a wild animal.
Senator Morgan.—But you would not insist, I suppose, that the

change in the nature of the animal from domestic to wild, when brought
about by the interference of man, would give a right of property to any
one who might capture it, as res nullius', as, for instance, if a man has
a colt on his laud, and by harsh treatment or in some other way alarms
it so that it becomes as wild as a deer, he still would not have lost his
property.
Mr. EoBiNSON.—If I were to attempt, with deference, to answer that

question, I should have to go back into speculation with reference to
the nature and habits of animals which are hardly worth reverting to.

I believe one great writer has said that all animals originally were
domestic, and that those that are wild have been rendered so simj)ly

by the brutality of man.
Senator Morgan.—But if you are right that a wild animal can be

tamed, and becomes property because you have rendered it tame by
kindness, cannot you turn a tame animal into an animal ferae naturae
by reason of your harsh treatment?
Mr. KoBiNSON.—I must confess that I have never thought of consid-

ering that question as it could not possibly arise. At the same time I
do not believe that I can make my cow a wild animal by any amount of
brutality.

Senator Morgan.—I should think not myself.
Mr. EoBiNSON.—And, further, I do not believe that any law can be

found to say so; but I can make a wild animal a tame animal, and there
is abundant law for that. There are many cases where we find the law
laid down as unquestionable, or at all events where it has not been
questioned, and in such cases I do not trouble myself to hunt out
whether the converse is true, or upon what the law stands, because I

know that is the law.
Senator Morgan.—If the dominion over it is the same without culti-

vation as with, it seems to me it makes no difference.

Mr. Robinson.—Yes, but I understand that what you suggest is a
speculative view. You certainly can make a wild animal a tame one;
but with reference to making a tame one wild, I can ouly say that the
law does not allow it. I never heard of a law that allows it, and never
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heard of a wild horse that once was a tame horse, or of a wild cow that
once was a tame cow. I do not think the thing is possible. That is all

that can be said.

With great deference, one could suggest excellent and natural reasons
for it. I do not think a man who has bought a valuable animal and
paid a large price for it loses his property in it siraiily because he treats
it brutally and creates an aversion in the animal to him, and it therefore,

becomes ferocious. We know that some horses are very dangerous, so
in the case of Texas steers which occasionally roam the Streets of New
York and frequently do damage, but I never heard that they were wild
animals, though they are intinitely more dangerous and destructive
than many. 1 can say nothing more as to that. With regard to the
question you have put to me I reply there is no possibility in law of mak-
ing a tame animal wild, while it is clearly possible to make a wild one
tame. That is the only answer that I can give.

Then again, let me put what has been put by my learned friends
within a very short time, and which I only advert to for the sake of a
few remarks. What would be the result of this property being in the
United States ? They claim the finding that these seals are the property
of the United States, which must mean that it is prohibited to all per-
sons to destroy them.

I seldom venture to prophesy, and, I should not dream of doing it

now if I were not prophesying in the Company of a jierson in whom I
have the confidence that I have in Senator Morgan; but a speech of
his was read here some time ago in which he says that the Pacific
fisheries are destined to become more important than the Atlantic. For
myself, having been to that coast several times, I may say that I think
they will, and may become so in a shorter time than people who have
never seen that part of the country are inclined to believe. When they
do become of importance the seals in all probability will go, and no
laws will save them, for the reason that public opinion will be against
them. Whenever the seals come into conflict with the food fishes in that
part of the world the fate of the seals is decreed; no regulations, no
laws, no statutes, will ever be available or efiectual to save them.
The President.—Perhaps you will have to consider that feature of

the case on the question of Eegulations"?
Mr. ItOBiNSON.—I am bringing it to the attention of the Tribunal for

that simple reason. It was well said, I forget by whom, that laws were
like water, they could never rise higher than their source, that source
being public oi)inion; and it makes no difference what Statutes are on
the Statute-book, or what is the niunicii^al law of any country. If
that law has for its object to protect seals as against a food fish, in that
part of the country the law, cannot be enforced because public opinion
will be against it.

What is the eifect of what our friends are asking this Tribunal, to
declare? That these seals are their property? It is quite impossible,
if they are their property, to get rid of the effect of that finding,

because they are their property wherever they go and whatever they
are doing. No man has a right to destroy them. He must answer to
their owners if he does. Now, if they should become injurious to the
fisheries industry as they possibly may—and I say possibly because,
confident as I am of the prediction alluded to, it is still only a possibil-

ity—we know that the canning industries are enormous and are grow-
ing year by year; and we know that the seals feed and feed in increas-
ing quantities upon the fish which support those industries. Now, sup-
pose the seals should gather at the mouth of the Fraser, where some of
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these largest Canneries are, as it is only natural they should; and as,

the salmon close in to go up the River the seals should also close in and
destroy them"?

SenatorMorgan.—Is there any evidence that they have ever done so?

Mr. EoBiNSON.—There is evidence that they follow tlie fish.

Senator Morgan.—But 1 am talking of the Salmon Fisheries at the

mouth of the Fraser River or any other River?
Mr. Robinson.—If you ask me, if I have any evidence that, because

salmon have collected at the mouth of the Fraser, therefore seals have,

I cannot say that I have. But I am content to ask any member of the
Tribunal if that is not to be api)rehended.

Senator Morgan.—I merely enquired if there was any evidence of it?

Mr. Robinson.—'So; there is none.

The President.—Where is the Fraser River?
Mr. Robinson.—It is 6 or 8 miles to the north of Vancouver, near

the line of the boundary.
General Foster.—That is an interior water.

Mr. Robinson.—Yes; it is an interior water.

The President.—Near to the line, of course, taken by the seals?

General Foster.—And it empties into an interior water.

Mr. Robinson.—Yes, just where the seals would come.
General Foster.—No; that is why I make the point, it empties into

an interior water.
Mr. TuPPER.—Which connects with the Pacific Ocean.
Mr. Robinson.—At all events, I accept that statement. I know the

Fraser very well and have been up it some distance.

The President.—Is it the mouth of a channel?
Mr. Robinson.—It empties into one of those channels; but, if Gen-

eral Foster has been there, I have nothing to say. I have been there,

and have seen the mouth of the Fraser; and, if I was asked where it

emptied itself, I should have said it emx^tied into the sea.

The President.—If you have both been there and cannot agree upon
the facts, how shall ice get on.

General Foster.—We are really both agreed.
Mr. Robinson.—At all events let me take the Skena, which is a

British Columbian river. If the Fraser does not empty itself into the
Ocean, it would make do difference, as we know from the evidence that
seals follow the fish into interior waters, and I have read evidence and
can point it out that they are found in interior waters following the
salmon and schools of fish,

Lord Hannen.—Is there any evidence that they follow them up the
Rivers ?

Mr. Robinson.—I believe not.

Senator Morgan.—In San Juan de Fuca they pass in. Would it

incommode you, Mr. Robinson, if I asked you a question for my own
information?
Mr. Robinson.—Indeed, it would not, Sir.

Senator Morgan.—I wish to know what you call interior waters are
those lying behind Vancouver Island and along the coast,—are they
navigable waters?
Mr. Robinson.—Yes.
Senator Morgan.—Are they navigated by the ships of the world?
Mr. Robinson.—Yes.
Senator Morgan.—Going np and down the coasts of British Posses-

sions and Alaskau Possessions?

B S, PT XIII 38



594 ORAL ARGUMENT OF CHRISTOPHER ROBINSON, Q. C.

Mr. Robinson.— Yes. Ton probably know this, that there is rejjnlar

navigation between Victoria and Vancouver, and tliat is Inland Waters.
It is an archii)elago of Islands. I have been there, and can speak to

that. If you turn and look on the Map, you will see it in a moment.
Senator Morgan.—Those waters lie between the Islands and the

main Continents, and are navigable waters?
Mr. Robinson.—Oh ! yes, I think so.

Mr. TUPPER.—It is a Steamer route.

Mr. Robinson.—It is the popular tourist route from Victoria and
San Francisco. In point of fact it runs along that archii>ela<>o, and
that forms the attraction of the route. It is one of the peculiaiities of
that coast from Vancouver to San Francisco, if I am not mistaken, that
it is an open coast devoid of islands or harbours, but from Vancouver
north it is a continual archipelago. It would make no difference in my
argument whether the seals come into the interior waters to get the
salmon as they are preparing to pass up the Fraser or into the ocean

—

I had, perhaps, better take the Skena in British Columbia, which I

believe passes into open water. I have not siwken of it before, and I

do not speak of it positively, but I know a canning industry is carried

on, and that the salmon brought from the Skena—which is another
illustration of some interesting statistics that my friends have stated

—

is said to be of a finer character than the salmon that come from the
lower waters. When si;)eaking of canned salmon I have heard it said,

"Get it from the Skena." Then take that river. Suppose the seals

collected there to prey on the salmon, and seriously to interfere with
the canning industry, as they will do if your view, sir, should be sus-

tained, as it may be in a short time—probably in our time and before
very long—that those fisheries will become of immense importance: on
that day those seals will be doomed. They will have no friends. Public
opinion will be against them, and they will be exterminated. Is it

possible that an animal as to which that can be said with truth can be
the property of an individual so that he can own it wherever it goes
and be entitled to protect it?

When we add to that what is not improbable—for we know, that
sealskins, which are an article of luxury and taste, may diminish in

value, that the taste for them may diminish, and that tlie seal industry
would then be of little importance and yield little return, and might
not be worth carrying on, while the industry connected with the food
fish must be of increasing importance, and of enormous value, and of
absolute necessity to the population as a means of subsistence—when
we say that that may happen, how is it possible to talk of protecting
the seals, not now, but for all time, by giving them as property to any
particular nation or individuals. Tlie thing is impossible, because it

would be contrary to every interest of the world, and to every reason-
able principle.

Therefore I say that that forms another reason why this claim of

property is not possible on reasonable grounds. I am not going now
into nice principles of law or citations of authority. I am talking to
reasonable men; and on reasonable principles I ask is it possible to
assign any property in these animals that will give a right to protect
them irrespective of the circumstances, as they may change from time
to time, and as the interest of the world may require them to change?
If not, it is not possible to assign property in these seals to any par-
ticular nation or to any particular individual.

If I were to ask any oidinary jierson what the seal is—and I am
recurring for a moment to its character in natural History—what is a
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seal? I think the answer would be without question that it is a marine
animal, a free swimmiu.^ auimal of the Oceau, aud the property of any-
body who can take it.

But if we ask my learned friends here what is the Alaskan fur-seal,

the answer is that the Alaskan fur-seal is a terrestrial domestic animal
and belongs to the Government of the United States.
Now for what reason or on what ground is it that the fur-seal of

Alaska difters from all other fur seals of the world which have yet been
discovered, because that is the result of the definition now assigned to
them, that they are terrestrial and domestic animals and the property
of the United States, the ordinary far-seals and hair seals all over the
world being marine animals according to the classification of all Natu-
ralists, and animals /{grfe natnrcv belonging to nobody?
While I am at that point I may ask—a question which has always

been to me one of doubt and per]>lexity. It is not of great importance,
and my learned friends may therefore—perhaps I shonld not say " there-
fore", because I believe they would do so wliether it was of great
importance or not—endeavour to clear it up for me. I find in the United
States Case at pages 295 and 29(5 as one of the propositions which they
say they have established, that it never mingles with other herds. At
page 295 they say that the Alaskan fur-seal is essentially a land animal,
and then I fiiul on the next page it is said it never mingles Avith any other
herd, and the identity of each individual seal when in the water can be
established with certainty. I really do not know what is the meaning
of that assertion. I have seen seals in the water, and how it is possible
for anybody to say that at all times, when in the water, the identity of
each individual seal can be established with certainty, I have been
unable to understand. I do not think it is of great importance what is

meant by it, but how the statement came into the case, and how it is to
be supported, I do not know.

If you knew each seal, as the President once suggested, as the shep-
herd knows his sheep, in the millions, it would be impossible to tell

them individually, even if you were alongside of them, and I do not
know why that allegation is put in or what is the meaning of it. I
thought it meant the identity of each seal-herd ; but even then it would
be wrong, unless it means that it can be established with certainty by
reason of its position and locality. If they mean to say the identity
of each seal-herd can be established, because you only find one herd on
the eastern coast and the other on the west.
Lord Hannen.—That is the meaning of it, I think. It says it never

mingles with any other herd.
Mr. EoBiNSON.—That probably may be so.

Lord Hannen.—It means the identity of seals belonging to each
herd.
Mr. Robinson.—Yes, that is the only construction that can be put

upon it; but it is certainly not put i)lainly. I know it has struck others
besides myself, and I mention it, because I have not known what was
intended by it.

Then, further, with regard to its domestic nature, one thing is abso-
lutely certain, if you look at our Counter Case, I do not delay to read
extracts, but at page 113, there are numerous extracts which show that
the seal is an animal very easily frightened and terrified, and is subject
to what we call stampedes. There are numerous extracts given there
which show it is a timid animal.

I need not stop to read the extracts, nor to insist upon the proof,
for we have it in evidence that all precautions are taken by the United
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States upon the Islands for the purpose of keepin": men out of their

sight, and of not going near them, not frightening them, not terrifying

them; they will not allow men to smoke; they will not allow them to

whistle; they will not allow a noise; they will not allow dogs—every
possible precaution is taken to avoid frightening the seals or acting upon
their peculiar sensibility and timidity.

In addition to that, how can you call an animal a domestic animal
when it is beyond all question that for eight months of the year it dis-

appears altogether; its master cannot follow it, or identify it; its master
does not know where it is; and it would die if it remained with him"?

If they, here again, insist on the animus revertendi at the end of that
time, I would say, what probably I should have better put in its proper
place, there is no instance I know of in which the migratory instinct

of returning to any place has been relied upon as animus reveriendi

tending to enable a person to acquire the right of property, or where it

has been called the animus revertendi to which the law applies. If there
be animus revertendi, what has puzzled me in this case, and I should
like very much to see if it can be answered satisfactorily, is, who has
the best right to claim the animus revertendi. The nations who are all

interested in the Pacific Ocean may say they have the animus revertendi

to the Ocean, imperious and unchangeable,—more imperious and more
unchangeable than to the Pribilof Islands, for this reason: if the Pri-

bilof Islands were submerged the seals would find another place,—I do
not think anybody doubts that, though in my learned friends' Case it

may be doubted,—but I do not doubt that if the Pribilof islands were
tomorrow submerged these seals would find some other place to haul
up and breed on, while if anything happened to the Pacific Ocean those
seals must die. They must feed; they must go out to the sea and can-

not remain on the Islands. Then I put myself in the position of a
person interested in pelagic sealing in the Pacific Ocean, or a nation
interested,—all rights being equal among us. They say " when those
seals leave us they must come back to the Ocean by the imperious
instincts of their nature, and not only that but all the food they get
they get in the Ocean, and not only that but they would die if they did
not come back to the Ocean. If animus revertendi has any application

at all, why cannot it be claimed as much at one end as at the other?"
Take the ducks, take the geese, the northern ducks, as we know

being bred, many of them, within the Arctic Circle. They have the
animus revertendi there, and the Esquimaux may claim them because
they come there to breed and have the animus revertendi.

The President.—Would you not make any dift'erence between the
animus revertendi to a j)lace which is the property of a nation and
the animus revertendi to the ocean, which belongs to nobody?
Mr. Robinson.—]^one that I can see. I had thought of that, Mr.

President, but there is not—I speak, of course, subject to correction it

any difference should occur to you—I am not aware that there is any-
thing that can make any difference in the principle. The learned
President of course understands what I mean. I mean for the pur-

pose of giving property I am not able to see any difference. There is

a distinction, not a difference.

The President.—I merely inquired what was in your mind.
Mr. Robinson.—There is a distinction; but is it a distinction which

makes a difference in legal principle? I have not been able to see that
it can do so.

ISo, then, the animus revertendi, I submit, is out of the (jucstion. We
now come to another subject. 1 have endeavored so far as 1 am able
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to discuss this questiou upou tlic principles of muiiicipai Jaw wliich

tliey say apply to it, and which they say distinguish it from all other ani-

mals feroe natnrcv, which they say make it a domestic animal; and if it

is to be a domestic auimal I venture to say that it must be a domestic
animal by its nature. I have had this difficulty also, that in some
parts of my learned friends' argument I find statements from which I

should gather that they claim it to be a domestic animal by nature,

and in others I find statements wliich go to show that their argument
is that it is a domestic animal made so by them, although a wild ani-

mal originally. One thing I think is clear, that unless it is a domestic
animal by nature they certainly have not made it one; and I think
they are driven back in some portions of their argument.
Lord Hannen.—What is a domestic animal by nature*?

Mr. Robinson.—I can say nothing more than it is a domestic animal
by nature. I hardly know how to describe it, except that I would say
that it is an auimal which has a domestic nature. Lord Hanueu will

remember the question that was once asked, what was an archdeacon,
and it was said he was a person who performed archdiaconal functions.

I really do not know that I can say what is a domestic animal by nature,

except by saying it is what we recognize as such.
Lord Hannen.—You seemed to be relying on the distinction, and

therefore I wanted to know what you meant.
Mr. Robinson.—If Lord Hannen asks me my opinion I can say at

once that I think there is a plain distinction between an animal which
is a domestic animal by nature and an animal which has been tempo-
rarily brought within the class of domestic animals by reason of the
industry or art of man exercised upon it.

There is just this difference: That a domestic animal proper remains
a domestic animal forever, and must remain a domestic animal for-

ever; it was born so, and must die so; but an animal that has been
tamed and reclaimed belongs to the class of domestic animals only so
long as it retains that nature. If that animal should escape and
regains its wild nature then it relapses into the class of wild animals.
The President.—Do you regard the bee as a reclaimed animal or

as a domestic animal?
Mr. Robinson.—I should say when the bee is hived and reclaimed,

as they put it, then it would be a reclaimed animal. You get your
property in bees, as Bracton says, by reason of occupation and hiving.

If that occupation and hiving has been such as to give you a property,
it is because you have reclaimed it.

The President.—Then the bee, you think, is an anivaalfercenaturce.
Mr. Robinson.—I should say it was originally a wild animal, but

when you come to hive them and conilne them, you make them for the
time tame. That is you bring them into that class.

"

The President.—The reclaiming is the hiving?
Mr. Robinson.—The reclaiming is the hiving and confining. Yes,

sir.

The President.—Confining?
Mr. Robinson.—Confining it in the hive. I will not say confining,

because it is perhaps hardly a proper expression to be used.
Lord Hannen.—Homing.
Mr. LioBiNSON.—Homing; yes sir. Of course you have the power

of confining them, as my learned friends say.
The President.—Putting them into the hive.

Mr. Robinson.—Putting them in the hive, and their coming back to

the hive and living in the hive, and your providing shelter, food, etc.
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If it comes witliin any of those classes it must come withia the class
of reclaimed animals. That is to say it is temporarily in that class. I
do not know how else I can pat it. I may say that there was a case
reported only the other day—possibly it may have attracted the atten-
tion of some members of tlie Tribunal—in which the question of the
length of time that is necessary to confine a wild animal in order to
bri]ig' it in that class came up. It is perhaps known to some of the
Tribunal that there is a law in England for the prevention of cruelty
to domestic animals; and the Humane Society proceeded against per-
sons who were carrying on in some of the northern counties the game
of rabbit coursing. It was said that these rabbits had been kept for a
week or ten days in confinement prior to turning them out to course,
and that they had thereby become domestic animals. Mr. Justice
Wright held that he could not possibly say that that made them
domestic animals; and the pajier, which seemed to agree with that,
said they feared there was no doubt that the decision was correct, but
they wished it could be otherAvise.

The President.—Do you think a hived bee would fall under that
law?
Lord Hannen.—I do not think cruelty to animals is extended to bees.
Mr. KoBiNSON.—I do not think it is; though I am afraid they are

subject to a great deal of cruelty very often in order to get at their honey.
I pass then to those propositions which my learned friends assert are

founded either on international law or the law of nature; and so far

as I can understand they are the same. I find that what my learned
friends assert in substance, if I can properly state it in substance, is

that international law is founded upon the law of nature. Differ-
ing from the view of the learned Attorney General, they say that
whatever part of the law of nature is not rejected in international law
may fairly be presumed to be assented to, and therefore that anything
they can say comes within the law of nature, if you cannot discover
that international law has rejected it or dissented from it, forms part of
international law. I venture to say that is contrary to all theories
upon which international lawhas hitherto been founded. But we may at
all events take for a moment the different propositions which they found
upon that. They go at great length into a discussion or disquisition of
the original principles and foundation of the institution of property,
from which they deduce certain principles. I can only say ofthose prin-

ciples that they find no place in the municipal law of any portion ofthe
civilized world. They may be valuable abstract discussions. They may
be very useful ^Speculative theories for the guidance and assistance of
those who are making laws, in order to decide how far it is advisable,
how far it is practicable, to make their municipal law conform to them;
in other words, how much of the principles laid down and enunciated
by these authors as part of what they are pleased to term the law of
nature, it is practicable or useful or desirable to incorporate into their
municipal law. For any other purpose I venture to say that they are
absolutely useless, because not only are they not founded on any
positive system of either municipal or international law, but they are
theories which it would be utterly impossible to incorporate into any
system of laws with a view to carrying them out.

Let me for a moment turn to the first assertion which is made—and
I think it is perhaps a tyi^ical assertion—with regard to this property,
founded upon that law. They assert that they are trustees : That this

property is not their own, that they are trustees of it for the civilized

world, and are conferring upon the civilized world the blessings which
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sealskins will inevitably bring to tliose wLo can afford to bny them;
and they say that that is an obligatory trust. My learned friends dif-

fer about that however; and I do not wonder they differ about it. My
learned friend Mr. Carter, at one page which has been pointed out,

asked if anybody can doubt that it is an obligatory trust; if it can be
doubted that, if a nation having that trust incumbent upon it were
unfaithful to it, other nations could intervene and depose the unfaith-

ful trustee. My learned friend Mr. Phelps, as I understand, founds
to a certain extent, though I am quite free to admit more guardedly
and cautiously, his claim to property upon that theory. He says that
if the only object of the United States in keeping this property is to

allow pelagic sealing to exterminate it, of course they are free to destroy
it, and that their abstinence therefore entitles them to a i)roperty.

There is another place where I had found an extract in which it was
said they had a right to destroy it. I must look for that again, for

I have not the reference just now. But at all events there is that dif-

ference of opinion.

After stating that, they state that self-interest is a sure guarantee
for the performance of those trust obligations. They say that that trust
extends to the means and capabilities of a nation for production, and
that those who are wronged by a breach of it have a right to redress the
wrong, which would be nothing but a removal of the unfaithful trustee.

Then they go on to add that this fundamental truth, that this useful
race is the property of mankind, is not changed by the circumstance
that the custody and defence of it have fallen to the United States, and
if the world has a right (as it certainly has) to call on the United States
to make its benefits available, they must clothe them with the requi-

site power.
Now in discussing this question I would like to say, first, from what

point of view I approach the discussion of any question of trusts. I

know nothing whatever of trusts except what I find laid down in cer-

tain treatises in America and in England. There are treatises of
acknowledged authority on that subject both on the other side of the
water and on this side.

Before I proceed I should like to recur a moment to another matter.
I find at page 554 that Mr. Coudert, in arguing as to the question of
property, unfortunately forgot himself, or at all events he stated views
which were diametrically opposed, as I understand it, to his colleagues.
He says:

To put an extreme case, suppose it were deemed important by the United States
to kill every seal upon those islands, what nation in the world would have a right to
tind any fault? What nation in the world would say if it were deemed good policy,

—

if it were advantageous to us—if there were a |)rofit in it—would any nation have a
right to say that it is not our property, and we have not a right to kill them for our
useful purposes? I take it that the best test of an exclusive property right is the
question whether or not any other human being has a right to interfere.

You can reconcile that to a certain extent with what is said in Mr.
Phelps' argument, but you cannot reconcile it with Mr. Carter's argu-
ment. My learned friend Mr. Coudert, I know, onght to have followed
one of my learned frioids or the other; but my own interpretation is

that he was not thinking at the moment of making his choice. He was
surprised for the moment into assuming the position of a lawyer. I
think he forgot for the moment that he was arguing theoretical and met-
aphysical questions; that his old training returned to him, and he
enunciated ordinary common sense law for a moment. I think that is

the explanation of Mr. Coudert's unconsciously asserting a doctrine so
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(liainetrically opposed to the ar.cumeuts of my learned friends, but so

useful for bis then immediate purpose. When a lawyer trained in the

doctrines of the common law and municipal law is discussing- a question
of property, and is told that it must be discussed not upon principles

which he finds laid down in any system of law, but upon abstract
theoretical propositions not of what the law is, but what it ought to

be, and those are the propositions he is endeavoring to support, he
is very a.pt indeed to forget himself, and to say. "Surely I have a
right to destroy these things: they are in my ])Ower. Who could inter-

fere with me, if I chose to destroy them all? Is not that the best i)roof

that they belong to mel" I think Mr. Ooudert forgot for the moment
the propositions which it was his purpose to support. But however that
may be, and founding my knowledge of trusts upon nothing in the
world but upon those treatises which I have referred to, let us make
those few inquiries which every one would make when he was told that a
trust was asserted and was denied. I think the questions would
naturally occur to him. How was the trustee appointed"? What is the
nature of the trust which he is to perform ? How is the performance of
that trust to be enforced?
Now then, let us see how this trustee is appointed. Who are the

cestuis que trusts. Who appointed the United States trustees of these
seal islands? At page 137 it is said that the interest of Great Britain
in the preservation of the seal herd is almost as great as that of the
United States. Great Britain, then, is oiije of the most influential of
the cestuis que trustent. But Great Britain is here objecting to the
assumption of this office of trusteeship by the United States. Great
Britain says, "If I have any interest in this seal herd—and I either,

have or have not—I am of age, and I wish to manage my own property
for myself." On what principle is she not to do it? We are talking
now about trusteeship. Tlie other nations of the world, so far as we
know, have neither assented to nor dissented from the assumption of
this trusteeship on the part of the owners of the islands. Then, what
is the next thing to be considered. Who are the trustees? They are
the persons Avho have the largest interest, beyond question, in the trust

property, and their interest is diametrically opposed to that of the
persons holding the next largest interest, for whom they appoint them-
selves trustees. It is contrary to all one's ordinary notions that they
should be the trustees appointed: because their interest and the inter-

est of the cestui que trustent do not concur.
Then let us ask what is the nature of this trust? The trust is to

sell the trust property to the cestuis que truntent at a price to be fixed

by the trustees. Can you conceive a trust like that? It may be a trust

according to the law of nature; it may be a trust according to interna-

tional law ; but is it a trust according to any other law that any lawyer
ever heard of?

Senator Morgan.—Trust in invitum. What is that?
Mr. EoBiNSON.—I hardly know. If you will exjdain what you mean

by a trust in invitum. I am not quite sure what you have in your
mind.
Senator Morgan.—A trust imposed upon a man by the attitude that

he holds to a particular piece of property.
Mr. Robinson.—Yes; there may be such a thing.
Senator Morgan.—Of course there is.

Mr. EOBINSON.—Yes; I should say there is; but I am not aware of
any instance in which there is any trust even in the remotest degree
aijproachiug this trust. I am quite aware that a man could hold some
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property which would make him a trustee, and I am also aware, as a
general rule, that people would rather not be trustees ; but I do not
understand a trust, the nature of which trust is to sell the property to

the cestuis que trust, and to fix your own price upon it. Then it is not
a price, recollect, to be regulated by what it may cost the trustee for

the performance of his trust, what it may cost him out of pocket, or for

his time required to perform the duties of the trust. On the contrary,

I find in Mr. Palmer's letter that 18 mojiths before he wrote, it was
generally supposed this property would pay to the trustees an interest

on the outlay of two thousand per cent.

Now, under these circumstances, is it any wonder that other nations,
contrary to all the usual rule in trusts—because if there is one thing
better known about trusts than another, it is that a trust is said to be
an onerous and thankless office, which every one is unwilling to under-
take, and which everybody is anxious to escape from—surely if is no
wonder that the other nations of the world, and England in particular,

are very anxious to range themselves among the trustees in this case,

rather than to be numbered among the cestuis que trust. It is a very
unusual case, but it is the case here. England says, "I would rather
help you in discharging the benefits of this trust to the world. I would
infinitely rather assist you and be trustee, than retain the position
which you are good enough to assign me of cestui que trusW^ Is there
any reason why she should not do it?

However this may present itself, in whatever almost ludicrous aspect,
is there anything contrary to the facts. Is not that the exact nature
.of the trust which the United States are assuming; and they are
assuming that trust upon the plea that they are conferring blessings
upon mankind. This is certainly the most attractive form of philan-
thropy ever heard of, and all men would be very glad to practice it if

they only could get the opi)ortunity. To assume the trusteeship of a
property out of which you make a thousand i)er cent, and have at the
same time the blessing of an approving conscience and the satisfaction
of conferring blessings on ihe world, is a thing very desirable, if it can
be attained by law. But it is no wonder that other nations think that
this trusteeship, so peculiar in its character, and peculiar in its bene-
fits, should not be altogether assumed by the United States.
Then how is the performance of this trust to be enforced? It is care-

fully stated that it is beyond question. Perhajjs I had better read that
sentence, because I do not wish to over- state or under-state anything.
At page 92 of the United States Argument, it is said

:

It is in the highest and truest sense a trust for the benefit of mankind. The
United States acknowledge the trust and have hitherto discharged it. Can anything
he clearer as a moral, and under natural laws, a legal obligation than the duty of
other nations to refrain from any action which will prevent or impede the perform-
ance of that trust?

At page 59 the same subject is recurred to, and at page 61 it is said:

It is the characteristic of a trust that it is obligatory, and that in case of a
refusal or neglect to perform it, such performance may be compelled, or the trustee
removed and a more wortliy custodian selected as the depositary of the trust.

Now, let me ask in all seriousness—for that must be meant seriously
or it is not meant at all—supposing Great Britain, as the most largely
interested of the cestuis que trusts, should believe, and have good reason
to believe, that the United States were unfaithful trustees; that they
were wasting the trust pro|)erty ; that they were mismanaging it; that
they were not conferring the blessings upon Great Britain in particu-
lar—for I do not think she would trouble herself much about the rest of
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the world—wbicli she hart a right to obtain from it; and supposing she
were to say to the United States, " We desire to remove you

;
you have

been unfaithful to your trust; we propose to take possession of the

Pribilof Islands, and put in a trustee who will manage them better":

could any body doubfc for a moment how the proposal would be received

!

Do you think there would be any arbitration about that? Do you think

there would be met in any way but at the cannon's mouth, in an attempt
to compel the performance of that trust; and is it really possible seri-

ously to discuss this question,—how can the existence of a trust in this

case be made to conform to any known system of law or to any ordinary
rules of common sense?
There are other propositions connected with this matter, which it will

not take any great length of time to discuss, but which, as it is now 4
o'clock, had perhaps better be postponed until tomorrow.
Mr. Carter.—Mr. President, before the Tribunal separates I will

give the reference which Lord Hannen, I think, asked for, as to the

statutes conferring jurisdiction upon the United States Court of

Alaska:

The act providing Civil Government for Alaska, which is contained in volume I,

page 481, of the Supplement of the United States Revised Statutes is a special act,

and section 3 is as lollows:
Sec. 3. That there shall he, and herehy is, established, a district court for said

district, with the civil and criminal jurisdiction of district courts of the United
States, and the civil and criminal jurisdiction of district courts of tlie United States
exercising the jurisdiction of circuit courts, and such other jurisdiction, not incon-
sistent with the act, as may he established by law.

It will be perceived that it refers to the jurisdiction of the district

courts as the measure of the jurisdiction which it possesses.

Then the United States Revised Statutes, section 563, is as follows:

The district court shall have jurisdiction as follows:

Quite a number of cases are mentioned, among which is.

Eighth. Of all civil causes of admiralty and maritime jurisdiction; saving to
suitors in all cases the right of a common-law remedy, where the common law is

competent to give it ; and of all seizures on land and on waters not within admiralty
and maritime jurisdiction. And such jurisdiction shall be exclusive, except in the
particular cases whei"e jurisdiction of such causes and seizures is given to the circuit

courts. (And shall have original and exclusive cognizance of all prizes brought
into the United States, except as provided in paragraph six of section six hundred
and twenty-nine.)

I should say that that paragraph refers to cases where prizes are
made in consequence of any insurrection in the United States—a recent
amendment, not particularly^ applicable.

Sir iiiCHARD Webster,—Would Mr. Carter kindly let us have the
book, in order that we may look at it. I mean to say I should like to

follow it out. It seems to me as though that was giving what we should
call jurisdiction in rem and jurisdiction in personam, and that it was
not made a prize court in the sense in which we have been using the
expression.
Mr. Carter.—The paper is here. Sir Richard.
Sir Richard Webster.—It had better appear upon the note. It

will go upon the note, and I will see it.

The President.—The Tribunal will meet tomorrow at 11 o'clock for

private consultation; and at the issue of the private consultation the
public hearing will begin.

[The Tribunal accordingly adjourned until Thursday, June 8, 1893,
at 11 o'clock A. M.]
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Mr. EoBiNSON.—I may perhaps, before continuing-, complete two ref-

erences wliicli I had not at the moment before me, as I ought to have
had yesterday. One was to a letter from Mr. George Canning of the
29th of May, 1824. It is to be found in our Appendix, Volume 2, part
I, at page 61. It is not of very great importance, but these are the
words I refer to

:

We take for granted tliat the exclusive claims of navigation and jurisdiction over
the North Pacific Ocean, which were put forward in the Ukase of September, 1821,

are to be altogether withdrawn.

And I refer as well to Mr. Blaine's words in the 3rd volume of our
Appendix, page 498.

If we take the words of Mr. Adams with their literal meaning there was no such
thing as Russian possessions in Amei'ica, although 44 years after Mr. Adams wrote
these words the United States paid Russia 7,200,000 dollars for these possessions,
and all the rights of land and sea connected therewith.

Now, I am not snre, if Mr. Senator Morgan if you will allow me to

say so, whether, misled you yesterday in any way in explaining the
position of the Eraser Eiver as to where it comes out. Of course, it is

not in the open sea in this sense, that Vancouver Island is between it

and the main Pacific Ocean; but where it debouches at its mouth the
Strait is about 40 miles wide, and there are a great many islands.

That is the position of the water there. If I led you to believe that it

opened on the open ocean without anything to obstruct the view, I was
wrong in that, because it opens into a Strait 40 miles in width, the
Straits of Georgia I think they are called.

The President.—It opens in that channel?
Mr. EoBiNSON.—Yes.
Senator Morgan.—The Straits of Fuca are different?

Mr. EoBiNSON.—Yes. I think they call this the Straits of Georgia.
Senator Morgan.—They run up on the other side of Vancouver?
Mr. EOBINSON.—Yes; the other is called Juan de Fuca.
The President.—The line with reference to the Arbitration of the

Emperor of Germany went higher up, according to the map?
Mr. EoBiNSON.—Yes, into the Straits of Georgia.
Sir John Thompson.—The Eraser Eiver debouches into the Straits

of Georgia.
Mr. EoBiNSON.—Then, some references were made yesterday by my

learned friend, Sir Eichard Webster, as to the point raised by Mr.
Phelps, when he said that they did not intend to discuss the validity
of the seizures not considering that they were in issue here. I wish
to give the Tribunal two more references which seem to us to bear
on that point. In the first place, in the American Argument, at page
217, we find this expression. That is the section which deals with the
damages claimed by Great Britain.

We, however, preface what we have to submit on this feature of the case by say-
ing that, if it shall be held by this Tribunal that these seizures and interferences
with British vessels were wrong and unjustifiable under the laws and principles

603
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applicable thereto, then it would not be becoming in our nation to contest those
claims, so far as they are just and within the fair amount of the damages actually
sustained by British subjects.

That seems plainly to contemplate that this Tribunal is to hold one
way or the other whether the seizures and interference with British

vessels were wrong or justifiable or not under the laws and principles

applicable thereto. If the Tribunal will turn to our Appendix Volume
3, No. 1, 1891, at page 55, they will find in that very long letter of Mr.
Blaine, of I think the 17th December 1890, these words referring to a
proposal made by Great Britain:

Her proposition is contained in the following pai'agraph, which I quote in full:
" I have to request that you will communicate a copy of this despatch, and of its

inclosurcs, to Mr. Blaine. You will state that Her Majesty's Government have no
desire whatever to refuse to the United States any jurisdiction in Behring's Sea
which was conceded by Great Britain to Russia, and which properly accrues to the
present possessors of Alaska in virtue of Treaties or the law of nations; and that, if

the United States Government, after examination of the evidence and arguments
which I have produced, still differ from them as to the legality of the recent captures
in that sea, they are ready to agree that the question, with the issues that depend
upon it, should be referred to impartial arbitration. You will in that case be
authorized to consider, in concert with Mr. Blaine, the method of procedure to be
followed."

Now that is an extract from a letter by Great Britain speaking of the
hypothesis, which of course was a certainty, of the United States dif-

fering with them as to the legality of the recent captures in that sea,

and the issues dependent upon it, and saying that they are ready to

agree that the questions with the issues depending upon them shall be
referred to an impartial arbitration. Having cited that Mr. Blaine goes
on to say

:

It will mean something tangible, in the President's opinion, if Great Britain will
consent to arbitrate the real questions which have been under discussion between
the two Governments for the last four years. I shall endeavour to state what, in the
judgment of the President, those issues are.

As I understand, he refers back to issues that depend on the legality
of the recent seizures; and then he states, for the first time, these 5
questions—or 6 questions as they were then, the 6th having become the
7th in the Treaty,—as he proposes them; and, as the Tribunal are
aware, they were accepted with certain modifications.

I now proceed to the argument which was in progress yesterday when
the Tribunal adjourned. I had said all that I desired to say with
regard to the assumption or argument by the United States, that they
were in the position of trustees in this particular matter, and the only
element I had omitted to notice was that I remember my learned friend
Mr. Carter did attach to that argument the condition that the prices
should not be prohibitory. Now we know as a matter of fact that the
price is prohibitory, that is to say, when you speak of being trustees
for mankind at a price at which you are ready to sell the produce of

this trust property, I suppose it would be a very fair average in all

probability to say that there is not one in 10,000, if one in 100,000, to
whom the price is not prohibitory. In truth it is an article only within
reach of very rich persons; and in reality this trust obligation—which
my learned friends assert is incumbent upon them, with which they
assert other nations are bound not to interfere, as to which they say
there can be no question whatever of the blessings which tliey are con-
ferring upon mankind—is really, without exaggeration, reduced to this,

that they are to sell seal skins to millionaires at a profit of 1,000 per
cent. That is the precise duty asserted here, and the precise obliga-
tion incumbent upon them.
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I now leave that subject, and proceed to the other two or three prop-

ositions which I find hiid down by my learned friend as facts, by
which they can settle the question whether tliis property does belong
to the Uuited States or not. The Tribunal will find that for about 20
pages, I think beginning at page 50, the attention of the Tribunal is

invited to a somewhat careful enquiry into the original causes of the
institution of ino])erty and the principles upon which it stands; and
having discussed the origin of that institution, and the principles upon
which it stands, for some 20 pages, we find it said at page 68 that.

The foregoing discnssiou concerning 1-he origin, fouiuiation, extent, form and lim-
itations of the institution of property will, it is believed, be found to furnish, in
addition to the doctrines of municipal law, decisive tests for the determination of
the principal question, whether the United States have a property in the seal herds
of Alaska; but it may serve the purposes of convenience to present, before proceed-
ing to apply the conclusions thus reached, a summary of them in concise form.

I do not think it is necessary to read the first two or three proposi-

tions. The ones with which I am mainly concerned are to be found at

page 69.

The extent of the dominion which, by the law of nature, is conferred upon partic-
ular nations over the things of the earth, is limited in two ways

:

1. They are not made the absolute owners. Their title is coupled with a trust for
the benefit of mankind. Tlie human race is entitled to participate in the enjoyment.

2. As a corollary or part the last foregoing proposition, the things themselves are
not given; but only the increase or usufruct thereof.

'Now it is said those are the principles upon which this contest as to

the property between these two nations is to be decided. In the first

place I venture to say that those principles are not found in any sys-

tem of law of any nation in the world, never have been part of any
system of law, as we understand the term '' law ", never will be part,

and in the nature of things never could be part of it. Is it really

seriously asked that this question of i)roperty between two nations is to
be decided upon principles which never formed part of the law of any
nation in the world"? 1 mean by "law" a system which declares and
enforces legal rights.

I think the simplest test of that is this: Let anyone go to Congress
or to the Parliament of Great Britain and ask them to embody in an
Act of Parliament these provisions: first of all, that people are trustees
for mankind of the property which they possess; in the next place,
that they are not the absolute owners, and that the things themselves
are not owned by them, but only the increase or usufruct thereof.
What would be said to any such proposition? What would be said in
either country would cei'tainly be, that a man bringing forward such
propositions could know very little of human nature^ and yet it is said
this is the law of nature, and that such j^ropositions are to govern this

case. Is that an unreasonable test or a reasonable one? Would any
man be listened to as a man of ordinary practical intelligence, fit to
deal with the afiairs of human life, if he were to propose that either of
those two propositions sliould be embodied in any system of law on the
ground that they were following the law of nature? Would not the
answer be, the man that brings forward those propositions as desiring
them to form part of practical law must be utterly unacquainted with
human nature?

Senator Morgan.—Does not the law of descent and distribution all

depend on the fact that it is part of the law of nature?
Mr. Robinson.—I should have thought very distinctly not, if you

avsk me; but I must first ask, though I do not ask it from any feeling of
presumption—I first ask .>^ome one to tell me what nature has enacted.
I have not the slightest idea of what the law of nature is, and 1 do
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not believe anybody else knows. It is an indeterminate sometliing;

nobody can tell what it means anywhere, and it is certain that it means
something different in every nation of the world.

Senator Morgan.—Might it not be called Divine Law, in the sense
that it is used in the Scriptures?

Mr. Robinson.—Well, I did not wish to touch on Divine Law; but as
that has been referred to, I would say this: the only instance I know
of where property has been taken from a man on the ground that he had
not made good use of it, except on the ground that he was a lunatic, is in

the parable of the ten talents. 1 have never heard of it since, and I

do not believe that anybody has been encouraged by that instance to

endeavour to embody those principles in any code of laws as a propo-
sition of law.

Now you have asked me if the law of descent and distribution is not
part of the law of nature? I ask, is it part of the French nature, or
British nature, or American nature?

Senator Morgan.—Well, it depends on the nature.
Mr. Robinson.—I agree, it depends on the nature; but I do not

understand a law which varies according to the nature of different indi-

viduals or different nations. If so, it means nothing, and I really

believe it does mean nothing, I do not believe the law of nature means
anj^thing except in some elementary particulars. You may say that
the law of nature teaches affection for children and offspring, and things
of that sort.

Senator Morgan.—Well, it has been so much written about, that I

supposed it to exist.

Mr. Robinson.—Yes; there has been a good deal written about it;

and, if you refer to two references given to the Tribunal by the learned
Attorney General, you will find the highest authorities known in that
branch of jurisprudence say it i^ractically means that it is an indeter-

minate something which i)eople refer to without knowing what they
mean, and being utterly unable to tell what the law to which they refer

ordains or directs.

I venture to submit, again, that the illustration I have suggested is

absolutely conclusive. If this property between nations is to be deter-

mined upon these propositions, which were asserted to be reasonable
propositions, they are ])ropositions which ought to be found in some
system of law. If they are new discoveries are they propositions which
by their reason would recommend themselves to any Legislature or to

any country which was invited to embody them in their system of law?
As a matter of fact, anybody who has a child's knowledge of human
nature must know that it would be absurd to attempt to embody them
in any practical system of law, or to enforce them. You can not make
people trustees for mankind of their property. You may say to people,

"You should not waste your property; the principal does not belong to

you. You are only entitled to the interest". I am aware that many
things are spoken of as rights which are simply rights in the ordinary
sense of ethical rights or wrongs and moral duties. You may say
that a man has no right to waste his substance and leave his family
penniless. That is practically true; but in what sense? It is absolutely
impossible to say that he has no legal right to do it, because he has, and
no law can prevent it if the man is sane. Again, you may say that no
man has a right to lose his temper, and make claarges against people
without just grounds. No more he has; but can you imagine any law
that would attempt to prevent it? You may also say that a man is bound
to be careful of what he has got, and to make the most of it; and, in a
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certain sense, lie has no right to do otherwise. In the case I first pnt
it might be fairly said that it would be disgraceful and discreditable to

him if he dissipated his property and left those dependent on him in

Avant; but the world is full of such instances, and also of people who
deplore them and would do anything to prevent them, and who if it

were possible to make a law to reach them, would try to make that law.

But no nation has attempted to do it, and no sensible man has attempted
it; and yet they say it is upon such principles this question between
these two great nations is to be decided by this Tribunal.

I venture to say, with great resj^ect, it is impossible so to decide a
question of this sort, and if those are said to be the decisive tests, very
few minutes' argument will show that they are tests which can not decide
that question, if we are right in saying that the question submitted to

the Tribunal relates to rights to be decided according to law.

I will not delay the Tribunal by going into the further question of the
necessity and propriety of applying to everything which is capable of

ownership, or giving to everything capable of ownership, an ownervship,

except to say' that one reason on which it is said to be founded does not
seem to me to apply here. One of the main reasons is that the arts

would not be practised, that the fruits of the earth would not be ren-

dered available, uidess the institution of i^roperty was awarded to

encourage ijeople to exercise their industry- so as to obtain for themselves
and for others those benefits. I have never heard it said that the
awarding of property in animals /era? naturce to the first man that can
take them has discouraged the practice of hunting. On the contrary,
it is that on which it rests. The only way to get these animals is by the
chase; and nobody has said that animals ferce naturce are not made
available to human wants to the best extent they can be by the practice

of hunting, which is the art, I suppose, referred to in connection with
that subject.

Then they say these animals are useful, and an object of eager human
desire, and that there is no substitute for them.

Is not that language very greatly exaggerated? Is there any one
thing—perhaps you n)ight include three or four others,—without which
the world could do better than seal skins'? Seal-skins and diamonds,
and things of that sort, are about equally useful and equally necessary. I
admit thatthey are valuable, and I admit it is desirable to have them ; but
when you say that they are eager objects of human desire, they are eager
objects of human desire to some of the people who can afibrd to pay for

them, and with some few only even of those; and to speak of them as
one of the things which there is any special necessity to continue to
give to the world is to exaggerate, and to say what has no reasonable
or proper, or sensible application to the subject we are considering.
Then, I desire to say a few words on the question of cruelty and of

waste. Now, my learned friends, in many sentences,— (I have them all

before me, or I have them near by)—at all events, in 8 or 10 sentences,
at least, at different places, have as part of their argument, and in that
part of the case which deals with the right of property and protection,
not with Regulations, charged the pelagic sealers with cruelty, involving
useless suffering; and with waste.
Now, first, I would ask, how far can either of those charges have any

bearing whatever upon, or any relation whatever to, the question of the
right of property? Their charge is that we are either injuring their
industry, or destroying their property. Does it make a particle of differ-

ence whether it is done cruelly or not? T am not sponking of cruelty as
I hope to do in a few minutes, or delending it. I consider simply the
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legal question. Has the question of cruelty, or the fact of cruelty or

the absence of it, anything to do with the right of property, or can it

have?
Suppose the pelagic sealers tortured to death every seal they cap-

tured, but did not injure the United States industry, and supposing
those seals were not the property of the United States, or even that
they were the property of the United States, the fact that we tortured
them to death would not make any difference in their rights. They
could recover if they have a claim for the injury to the industry or if

they own the seals. Suppose we tortured to death every seal killed

but did not hurt the industry, what possible riglit could that give them
to complain? Supjiose, on the other hand, we chloroformed every seal

we killed, and they did not suffer at all, but still we killed enough to

injure the industry, then they would have a right to complain because
we had injured it. Cruelty has no bearing upon the matter, as 1 sub-
mit. If so why were those charges introduced here, if not simply to

endeavour to prejudice our claim, which is adverse to their own, by
sensational charges which have no bearing on the legal rights or legal

wrongs of the case?
In the next place, what has our waste to do with the question of

legal right? My learned friends were asked very emi^hatically and
distinctly by the learned Attorney General to define their position.

Do they mean to say their right depends in any way or sense upon the
mode in which we deal with these seals—economically or uneconom-
ically—wastefully or with an absence of waste? No answer was
returned to that. I do not ask the question again, because I am cer-

tain that what they would not tell the learned Attorney General they
are unlikely to tell me.
Now let us see what effect it can have. Can the question of whether

a thing is my property or not depend upon the use which some (me else

makes of it, wasteful or economical, when he gets it, or the use he is

going to make of it? If it is my property I am entitled to it. If it is

not mypropeity, howcan the fact that when he gets it he intends to burn
it or sink it in the sea or destroy it, tend to make it my property?
Again, how can the question of waste affect their jight to protect their

industry? If we kill 1,000 seals and it affects their industry, and they
have a right to prevent our affecting their industry by the destruction
of seals, how can it affect the question what we do with the seals?

Their industry either prevails over ours or it does not. If it does pre-

vail over ours, we have no right to exercise ours in any way, econom-
ically or uneconomically, to their prejudice; and if it does not prevail
over ours, as we contend, we have a right to exercise, ours. But how
the waste, or rather uneconomical use, of the thing itself which they
claim a right to protect, by us when we take it can affect the question,
I have always been unable to understand, and I venture to submit
every other person who considers it with a view to working out the
question of property, will also be.

Then my learned friend the Attorney General calls my attention to

the fact that the same argument is used by Mr. Coudert as a portion
of his argument at page 713, in answer to the charge of mismanage-
ment on the Islands that we were then making:

One single word more as to the management. The British Government have
endeavoured to show that too many male seals have been killed on the Pribilof
Islands beginning with the year 1870, and that a gradual deterioration in the herd
has been taking place. Even if this could be show^n it would form no justification
for pelagic sealing, and would therefore be considered irrelevant. Su]»j)ose it were
truej suppose the United States had been reckless or had employed corrupt and bad
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agents, the principle is admitted to be good. The property—I will not say is cou-

cejed—but is proved to be theirs on the islands; and if pelagix; sealing is destruc-

tive, the fact that we must do our sealing on the islands cannot be disputed. Sup-

pose these seals were under the control of the United States, as well as the islands,

would that make any difference, and would anybody say t'lat we had less right to

protect seals at sea because they were not treated well on the shore?

In other words, it is precisely their argument in answer to ns. They
say what business is it to you how we treat the seals on the islands'?

That may be a sound argument on the question of Regulations, with

which I have nothing to do at present. I deal simply with the legal

question as to the right of property or the right to protect the indus-

try. The truth is it has no bearing upon it. It cannot aflect it in any
way, and why it was introduced except for the same reason as the

charges of cruelty we are at a loss to understand.

Now I pass to the charge of cruelty, which is made against us as an
ofience. I wish to deal with that for this simple reason. I am sup-

posed probably to represent more particularly that portion of the

Empire which is especially interested in this industry.

I do not desire to speak of the interest of Canada or British Columbia
in this question at present, though it is very vital. I do not desire to

do so now, for the reason that what we are discussing here is the ques-

tion of legal rights. The law has to prevail; the law has to be obeyed

;

and it could make no difference whatever even if British Columbia
lived exclusively on this industry; if she claimed to do so without

legal right she must give it up and take the consequences. I agree

that on the question of Kegulations those considerations may have a
different weight and be entitled to a different intiuence. Here I speak
of this charge of cruelty because the charges are made against citizens

of British Columbia, and my learned friends will not be offended at

what I say, because they charge their own citizens in the same way
with committing a crime which every civilized nation is bound by the

law of nature and by their obligations to civilized society to put down
and i)unish.

Pelagic sealers are described as hostes humani generis, and I think it

is very difficult to express too strongly the atrocious character which
they assign to what we think is a perfectly justifiable and proi;)er indus-

try in which we and their own citizens are concerned.

They tell us that it is abhorrent to the law of nations, and that the

law of nations is founded on the law of nature. I might have said at an
earlier portion of my argument, but I venture to say it now as not alto-

gether inappropriate, that my learned friends have this formidable diffi-

culty to contend with: that the law of nations, which is founded on
the law of nature, does not interfere with but permits slavery. I

should like to know how they can call upon that law to put down
pelagic sealing. Is it j^ossible that the great principles of morality
upon which that law is founded, but which, nevertheless, through that

law, permit slavery with all its horrors to continue—is it seriously

arguable that the same i^rinciples of morality must nevertheless put
down pelagic sealing? That, at all events, is the proposition which my
learned friends have to contend with, which they have seen that they have
to contend with, and which they answer only by saying that perhaps, if

the question should come up again it might now be decided differently.

It could not now be decided differently by that most eminent judge, or

by any other judge acting on principles of international law, unless it

could be shown that nations in the meantime had assented to make the
prohibition of slavery a part of international law. The question woultL

B S, PT XIII o9
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not be, as he himself most clearly and explicitly said, what was his

own nature and ieeling, and the feeling of nearly all the nations of the
civilized world—it was not what they wonld dictate; but the question
would be, what had all the nations of the world consented to; and
neither Chief Justice Marshall nor any other Judge could make inter-

national law difl'ereut, because the feelings of those nations that had
put down slavery if there were other nations which did not consent to

make it had grown stronger against it, part of the law by which they
would all be bound.
Now as to this question of cruelty, 1 shall not read passages again,

in the United States argument, which have been read already, and which
are plainly sensational and exaggerated, or any passages on our own
side. There is one passage which Mr. Carter read, in which he describes
the gravid females being opened, the milk and blood tiowiug in streams
upon the deck; but let me ask, what special cruelty is there there
more than any other killing. I do not defend this or say that it is right;

but cruelty I understand to be the intliction of sufl'ering; and what more
cruelty is there in shooting a gravid female than a young male, as a mat-
ter of cruelty. I think it is right to make this correction with regard
to cruelty, as my learned friend the Attorney General reminds me,
namely, that it is the gratuitous infliction of suffering—sufltering which
is gratuitous, useless and unnecessary; but in that sense there is no
more cruelty, and no more gratuitous infliction of suffering in shooting
an animal in one condition than in any other. I will venture to say this

with regard to cruelty: Of all the witnesses we have cited, Mr. Palmer
at all events has stood so far unquestioned, and Mr. Palmer is a gentle-

man of science sent by an institution which stands, if not at the head,
almost at the head of science on the continent of America. He was
sent by the Smithsonian Institute to examine the state of affairs in

those islands.

General Foster.—We most seriously question that.

Mr. Robinson.—I do not speak of your seriously questioning. The
accuracy, of course, they question—they question the accuracy of every
charge made; but I speak of their questioning the veracity and high
character of Mr. Palmer: nothing else. I do not think there is much
object in their questioning a thing unless they can disprove or impeach
the veracity of the witness.

Now Mr. Palmer's letter, at all events, is to be found in the report

of the British Commissioners at page 189, and you will see what is

said by him. This is a paper read before the Biological Society of

"Washington.
General Foster.—A part of a paper.

Mr. EoBiNSON.—Yes, said to be an extract of a paper. The other

portion of it, I may say, is given by the United States in their Counter

Case.
General Foster.—The whole article in full is given.

Mr. EoBiNSON.—No, I think not. I think what you have given is what
we did not give, but I may be wrong about that. However, that is my
recollection. I think they gave what we did not give, but we have the

whole paper between the two, so that it is of no importance whether

I am right or General Foster is right. I am quite content to assume
that I am wrong in a matter of this kind.

Now I will not weary or pain the Tribunal by reading that letter

again, which has been partially read already. I repeat, whatever may
be said about Mr. Elliot, or whatever may be said about others, 1 am
not aware that there is a shadow of ground for doubting Mr. Palmer's
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entire veracity. He speaks of what be had seen, and testifies to wliat

lie knew by personal observation; and it is not too much to say, and I

speak to those wlio can verify my assertion by their own reading, that

a more pitiable, painful story of utter useless, barbarous cruelty inflicted

upon dumb animals cannot be ima|»ined. I do not think that these
words are in any way or sense exaggerated. I am speaking now of the
method of driving the seals which Mr. Palmer observed on the Islands
and its effect, and the words which I have used I attribute to that
system. I am not reproaching the United States in any way. As Mr.
Palmer says, they have to manage dumb animals through the medium
of half-civilized men, and until they get a different class of supervisors,

it will be utterly impossible to do very much to moderate that—I believe
it will be found wholly impossible;—but Mr. Palmer describes what I
have said, and to put it shortly, it is this. "Countless thousands", to
use his own words, of those dumb animals have been done to death

—

to a death of long, lingering agony—simply by mismanagement; and
their bodies have been wasted. Anybody may test what I say, and
form for himself his own judgment by more than reading, because he
may do it by personal observation. Let any one go to either of the
Oardens here, where the seals are to be found, and watch one of those
animals proceeding at its leisure, without being urged, along the smooth
gravel path; and then let him try to imagine what the sufferings of these
poor brutes must be when driven from one mile to three over sharp
stones by boys or savages or half-civilized men. Now that is what is

done there. I say nothing about the United States. I make it no sub-
ject of reproach ; I merely say they are not in a position to reproach us.

I venture to say this—If this case depended on the question, by whom
Las the greatest amount of gratuitous and unnecessary suffering been
inflicted upon the seal race, and by whom has the larger number of that
race been utterly wasted—by the system i)ursued upon the Islands or
by pelagic sealers; if this case depended on that question, and if the
seals could speak of what they knew and had felt, I should be perfectly
content to leave the case to their decision. There is no question, if Mr.
Palmer tells the truth, as to what the result has been. The system has
to be altered there, and it may be altered as far as it is in their power
to do it; but it is very difficult in an out-of-the-way part of the world,
and with the class of men they have to deal with, to secure the right
class of men.
Now Mr. Carter at page 204 of their argument, answers a remark of

the British Commissioners, in which they say that, in anything said in

favour of pelagic sealing, it must be remembered that it is an industry
followed by the United States citizens and open to the United States
citizens as well as to us, and they are not speaking in the interests of
one nation only when they speak of it as being rightful, or discuss by
what means or by what regulations it can be reasonably or properly
pursued. The answer which is made is that the United States

—

Deems itself bound by the spirit and principles of the law of nature, holds itself

under an obligation to use the natural advantages which have fallen to its lot, by
cultivating this useful race of animals to the end that it may furnish its entire
increase to those for Avhom nature intended it, wherever they dwell, and without
danger to the stock. It holds, as the law of nature holds, that the destruction of the
species by barbarous and indiscriminate slaughter is a crime, and punishes it with
severe penalties. Its enactments, adopted when it was supposed that the only dan-
ger of illegitimate slaughter was conlined to Beliring Sea, were supposed to be ade-
quate to prevent all such slaughter. Are the United States to be deprived of the
benelit of the seals unless they choose to abandon and repudiate the plain obliga-
tions of morality and natural law?
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Now, if tliey thought that there was no illegitimate slaughter outside
Behriug Sea, the United States have learned long ago, or some years
ago at all events, that this was a mistake,—and how it is possible many
people could have thought so, it is difficult to see if they knew any-
thing of the habits of the seals then. If they believed that it was
their duty to other Nations and to the civilised World to put down and
punish the perpetrators of this crime, why did not they put it down
and punish it outside Behring Sea? I understand why; because this

kind of language and argument was not in their minds. Their Legis-

lation was intended, as the Legislation of all nations has been intended,
not in the interest of the feelings of animals ferce naturce, but in

their own material interest and for their own benefit. Let me see what
answer is given by my learned friend, Mr. Carter, when in the course
of his argument. It was pointed out that they had the power, because
they can prevent their nationals committing this crime against nature
any where, and—if they are hostes humani generis all over the world,
why do you say they must not be so in a portion of the world only^
namely inside Behring Sea?
The answer was,

Of course, it might be said by Congressmen, if all the world is to be permitted to
go up there and take the seals, we might as well let our own nationals go. We will
not protect the seals against attacks by our own citizens if other people are to be
allowed to attack them.

—

In other words, and the President has put that very strongly in
reference to the suggestion made by us, if they were correct in their

argument, they should have prevented it everywhere,—I ask are those
positions consistent? Is my learned friend really saying that one of
the Members of their Congress might say.

This is barbarous and inhuman, and an act which every civilised nation is bound
to put down; but if other nations are going to carry it on, then we will let our own
people carry it on with them?

What my learned friend says is, it might be said by Congressmen;
or, in other words, it might be said by the Members of a Parliament of
a civilised Nation, that.

Other Nations are guilty of this barbarity; why should not our nationals share in
it, till other Nations choose to put down such enormities?

I am really treating this matter in a reasonable spirit, I venture to
submit, and in the spirit in which only it can be approached with any
reason.

I am saying nothing invidious here, because I have no charge to
make against the people of the United States which I believe does not
lie against every other nation of the world. But it is true, and we
might as well look that in the face, that neither law nor legislation of
civilised nations up to this time have ever been prompted or influenced
by the feelings of animals ferw naluree, to any extent whatever; they
have been dealt with as best suited what were supposed to be the
material interests of the Nations.
Take the case of the Buffalo, which we all know. I have extracts here

from Mr. Allen, a man vouched for by the United States as a man of
high character and attainments; who has published a monogram on
the Buffalo, warning the United States that they were being destroyed,
and calling upon them to save them. Those animals, both in the United
States and Canada,—this affects both Nations,—were slaughtered reck-
lessly and ruthlessly, without regard to time, or place, to sex or age.
They were slaughtered by thousands, and left lying on the Prairies,
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for the sake of tLeir skins. As a matter of fact, their skins were much
more useful than seal-skins. I venture to say, and those gentlemeu
who know that part of the world will say if I am right or not, that for

one person to whom seal skins have brought comfort and warmth, in

all probability buffalo skins brought it to ten. They were articles sold

for a moderate price, and I recollect myself when you could get them
for 4 or 5 dollars, and were universally used by people of moderate
means. But the Buffalo race had no influential Corporation interested

in their existence, and yielded no revenue to the Government and nobody
took the slightest interest in them. They were slaughtered by white
men called "skin-hunters" and Indians; and, if we may resort to the
law of nature, I do not know how we are to get nearer to it than to see
the method in which those Tribes, who have been called by some of
the greatest novel-writers "the untutored children of nature", were
prompted by the laws of their nature to deal with dumb aninmls.

Uncivilized men were acting under the law of nature; civilized men
never interfered to prevent it. Other instances can -be found, in the
feathered tribe for instance. I am sure one or two members of the
Tribunal to whom I am speaking remember the Passenger Pigeon.

Senator Morgan.—With reference to the Buffalo. Jn order to civilise

these Indians and get them into agricultural pursuits we were obliged
to permit their support of wild game to perish.

Mr. EoBiNSON.—I accept the suggestion. I am very glad you have
mentioned it. Sir, for this reason. Tbat matter is alluded to in either

the argument or Counter Case of the United States, and it is said that
it was necessary to exterminate the buffalo in order to make way for

the Eanchmen, and for a better and superior race of domestic cattle.

Senator Morgan.—That is true also.

Mr. EoBiNSON.—That is true to a certain extent. I am perfectly
willing to admit that eventnally the buffalo would have had to give
way; but there are at this moment thousands—nay, tens of thousands
of square miles where the Buffaloes have been exterminated, but where
civilization has never come, and where, for the best i)art of another
generation, both in Canada and I believe the United States, it may not
come, but the buffalo has been exterminated because it had no friends

—

that is the whole story. The Eanchmen did not like them; the Settlers
did not like them; and nobody cared either for humanity, or civiliza-

tion ; or for the interests of the buffalo.

Senator Morgan.—Very much like the rabbits in Australia and in
England, they may be considered to be noxious animals.

Mr. EoBiNSON.—With great deference, I do not think the buffaloes
could be considered like the rabbits in Australia. I venture to say that
3'ou yourself Sir, on reflection, will hardly consider it a fair analogy. But
we all know—those who have Journeyed over the prairies—that we
have found the bones by hundreds of these animals which have been
slaughtered. I have been told by one i)erson that he has seen 2,000
killed in what is called a single run in a small ])ortion of the day. The
bodies were left on the prairies, and nothing taken but the skins. At
iill events neither civilization, humanity nor anything else interfered to

l)revent it.

I was going to refer to the PaS'^enger Pigeon as another instance in
reference to birds. They are birds, whose habits in one respect, are
strongly analogous to the habits of the seals. The Passenger Pig-eons,
within my recollection, were in absolute myriads in the United States
and the Northern States of Canada. Their habit was in the breeding
reason to take up their abode in an enormous tract of wood. 1 have
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seen two such "Pigeon Eoosts"—one some miles long, and about a
mile broad—in wliicli there would be found from two to twenty nests,

on every tree, and the birds were there in absolute millions. The peo-

ple round about shot the birds in their nests, and they destroyed the

young, and tried in every possible way to slaughter them, and thus a
most useful food bird to man was exterminated. Xobody interfered to

prevent it. The Walrus was destroyed in the same way and extermi-

nated, or nearly so, and the sea otter; and when my friends say that
cannot be prevented, they have Statutes on their Statute Books, which,
according to our evidence, have not been enforced. And we show there

is a possibility of practising husbandry with the Sea Otter: that the
Eussians have tried to keep preserves, but the Sea Otters are gradually
becoming extinct.

As to the seals themselves, I would ask the Tribunal to be good
enough to refer to the British Commissioners' Report, page 89, sections

511 to 514. You will find. Sir, that as late as 1881 these seals were
treated thus—10,000 of them were actually destroyed simply to prevent
the Japanese from getting any of them. Perhaps I may as well read
just a few sentences to show how it came about.

Section 511 of the British Commissioners' Eeport is as follows:

In 1871, this island

that is Eobben Island

with the Commander Islands, was leased to Messrs. Hutchinson, Kohl, Phillipena,
and Co., wlio transferred their rights to the Alaska Commercial Company. Mr.
Klnge went there in the same year in the interests of the lessees, and found that, in
consequence of the raid in 1870, there were not over 2,000 seals to be found on the
entire island. The island was watched in that year, but no seals were killed. A
few may have been killed in 1872, though, if so, the number is not known; but from
1873 to 1878 rather more than 2,000 skins were on the average taken annually by the
Company from this one small reef.

512. About the year 1879, schooners sailing from Japan began to frequent the
island, and were in the habit of raiding it in the autumn, after the guardians had
been withdrawn. In 1881, the Company's agent remained on the island as late as
the 5th November, at which date five or six Japanese schooners were still hovering
about, looking for a chance to laud. The Dutch sealer "Otsego" was warned off

by the Company's trading steamer "Alexander." In consequence of such raids, the
number of seals declined from year to year.

513. Probably discouraged by the cost and difficulty of protecting the island, and
in order to prevent competition in the sale of skins, the Company in 1883 made a
barbarous attempt to extirpate the seals on it. A full account of this attempt is

given in the deposition of C. A. Lundberg, who arrived at Eobben Island in the
schooner "North Star" from Yokohama, and found the mate of the schooner "Leon,"
a vessel in the employ of the Alaska Commercial Company, living on the island
with about fifteen Aleuts. Lundberg found a great mass of dead and decaying seals

upon the shore, which had been killed by these men, as they said, in order to "keep
any of those Yokohanui fellows from getting anything this year." The crews of the
"North Star" and another schooner, the "Helene," then set to work to remote the
carcasses, which included those of many females and young, and proved to number
between 9,000 and 10,000. In the process, they managed to pick out some 300 skins
in good condition. There were thousands of seals in the water, but they would not
pull out on the heach on account of the stench and filth.

Senator Morgan.—What was that Company'?
Mr. EoBiNSON.—The same Company as I understand.
Senator Morgan.—Holding a lease under Eussia, was it?

Sir Charles Eussell.—They were holding a lease of Eobben Island
under Eussia.
Mr. EoBiNSON.—This the Tribunal will find verified by the affida-

vits of Captain Folger, and Captain Miner, which are to be found at
pages 89 and 113.

Senator Morgan.—Let me ask, was this massacre of the seals ever
called to the attention of the Eussian Government.
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Mr. EoBiNSON.—I cannot say—I do not know whether it was- or was
not; but it was a vessel in the employment of the Company.
Then the British Commissioners say this in paragraph 514:

We were also informed that Captain Hansen, afterwards master of tlie German
Bchooner "Adele," was present on this occasion. Captain Miner, an experienced
sealing-master of Seattle, also visited the island in the same year, and described to

us the great heap of carcasses which he found on the island, and the manner in which
the skins had been slashed in order to render them useless.

In other words, lest they should get into the hands of rival traders

—

into the hands of the Japanese—10,000 animals were slaughtered and
their skins were destroyed.

I have also another extract here which carries out what I say as to

the diflQcuIty of securing anything like humanity to these poor beasts
when in charge of such people as it is necessary to employ. In the
Eeport upon the Fur-Seal Fisheries of Alaska (which has been referred
to several times in the case here on other points), I find this sentence
at page 32. It is evidence taken before Congress on the Fur-Seal
Fisheries

:

Q. Did the Company, in its administration of affairs there, seem to take care for
the preservation of seal life as well as care over the natives?—A. Yes, Sir. We
could not get the natives to try to preserve the seal life. Boys of twelve and four-
teen years old would kill the seal pups. They say they are mild sort of people, but
they never have a chance to abuse a dumb creature but what they do it. The only
time I had any person incarcerated was a boy about eighteen years old. I took hira
and put him in the cellar of the store and kept hira there two days for killing pup
seals.

And so on. That is a small illustration of the difficulty which is

found in securing humane treatment with the appliances at hand.
The iilace is far off; the climate is inhosi^itable; the drives take place

at two o'clock in the morning in charge of people of this description,
who, as Mr. Palmer has said, much prefer their beds to a cold wet
foggy place at that time of the morning, and the Seals are hurried on
with the result which is described.

Senator Morgan.—What is the object of driving them so early in
the morning.
Mr. Robinson.—Because they are killed at 7.

Senator Morgan.—Why not at 12, or 1 o'clock?
Mr. Kobinson.—Because of the heat, I fancy—I should think so; I

cannot say I know.
Now my friend Mr. Coudert has talked about tampering with the law

of nature, and he has told us that the law of nature can never be tam-
pered with impunity; that the punishment is inexorable. I venture to
say the greatest defiance of the law of nature we have heard of is to
drive poor beasts not intended for progress on land for two or three
miles over ground of the description which is given there—over stones
so sharp and so pointed that even the natives themselves avoid them and
take another path. That is tampering with the law of nature, and tam-
pering with the law of nature in the very worst possible manner. It

cannot be done with impunity, but the difficulty is that the punishment
does not come to those who practice it, but to the animals themselves,
and thousands of the race have been wasted simply by the methods
adopted there.

Now pelagic sealing may have its objections—I think it has. There
is some cruelty about the pursuit of all dumb animals. I only call

attention to this because it is right to say that these charges are
unjust and unreasonable when you charge pelagic sealers, many of
whom are most resx)ectable men—many of whom are supporting their
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families by what I believe to be and what I have no hesitation in say-
ing is a respectable employment—when you charge these men with all

the crimes of the Decalogue, we have the right to turn to the conduct
of those by whom the charge is made; and ask if it lies in their mouth
to make it. I venture to say it does not.

I do not think, Mr. President, that there are any other topics which,
in the view 1 have taken of this case— (the only view, as I said in the
beginning, in wliich it seemed to me I could be of any possible use to

the Tribunal)—it seems necessary for me to make. Kecurring again to
what 1 ventured to say with regard to International Arbitrations at the
opening of my argument, I may add that when nations snb)nit to a
Tribunal of this character their rights, they mean their rights to be
determined by law, and they mean a defi"nite certain law which can
be found by anyone laid down somewhere—a law, which may afford a
sensible guide in the conduct of human affairs—not theories, not spec-
ulations, not the opinions of metaphysicians as to what the law ought
to be, and as to what it would be well to make it, or what the law would
be if human nature were changed; but their rights are to be deter-
mined by the law as we find it, which I take it is always, and on all

occasions, the embodiment of what nations believe to be right and
desirable, and what in practice can be enforced. We believe this claim,
judged by these common sense principles, fails altogether, and we sub-
mit there is no reasonable ground—no legal ground—upon which the
United States can claim either a property in these animals or an indus-
try which they have a right to protect.

I do not desire to add any remarks upon the question of the right of
protection, and merely for this reason: in the first place it has been
very thoroughly discussed, and in the next place I entirely agree, if I
may venture to say so, with what my learned friend the Attorney Gen-
eral has said. If it is their property, we have to respect it; and it is

very little use (except as regards the past, and the seizures) to discuss
it further. If they have a right of i)rotection, or if they own the seals,

their property and their right will have to be respected.
As regards the right to condemn and to seize vessels, I do not profess

to be very familiar with the subject, but I should have thought it was
absolutely clear that condemnation and seizure were things which can
be enforced only by some positive maritime law. If a vessel of any
nation, for instance, were to come to a port of England and steal some
government property, it is inconceivable that there would be any right
to follow that vessel, seize her, bring her in, and condemn her—condemn
a vessel of the value of £10,000 because she had stolen £10 worth of
property! You could only do that under some international law which
gives the right according to the law of nations; and this can never be
except in the case of piracy, or under some municipal law—some valid
law—within the territory of the nation in fact, and which therefore can
be enforced.

That, Mr. President, is all I think I can add with any hope of being
of the least use; and I can only thank the Tribunal for the patience
with Avhich they have listened to what I am ])erfectly well aware must
have been, to a large extent, repetition.

The President.—Mr. Kobinson, we think you have made very good
use of what you were i)leased to call (with I think excessive modesty)
the scrai)s and leavings of j'our leaders; indeed you have made very
good work from those, and we are thankful for it.

Sir EiCHARD Webster.—If General Foster will forgive me for a
moment I want to refer to the statutes. Mr. Carter was good enough,
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Mr. President, to give us the reference. The point will probably become
unimportant from the point of view of my friend Mr. Phelps, but inas-

much as reference to it was made, it is important that the Tribunal
should know, and liave on the record, the whole facts with regard to it.

The District Court, as Mr. Carter told us—was established by the
Act of 1884. And the reference to that will be found, as Mr. Carter
said, on page 431 of the First volume of the Eevised Statutes of the
United States.

Section 3 of Chapter 53 (1884) 48th Congress, is as follows.

—

That there shall be, and hereby is, established a district court for said district,

with the civil and criminal jurisdiction of district courts of the United States, and
the civil and criminal,jurisdiction of district courts of the United States exercising
the jurisdiction of circuit courts, and such other jurisdiction, not in consistent with
this act, as may be established law.

Then Mr. Carter read one Section only, (saying there were others),

from the definition of the jurisdiction of the District Courts. I desire
that the others should be read, because as w^as surmised by several
members of the Tribunal, the Court has a variety of jurisdictions, and
from this section read it will be seen that there is not any foundation
for the suggestion that the Court, was acting as a Prize Court.
The section is 563 of the Revised Statutes giving jurisdiction to the

District Courts, and these are the jurisdictions:

The following is the text of section 563, of chapter 3, title XIII:

The Judiciary.

The district courts shall have jurisdiction as follows.
First. Of all crimes and offences cognizable under the authority of the United

States, committed within their respective districts, or upon the high seas, the jiuuish-
nient of which is not ca])ital, exce])t in the cases mentioned in section hfty-four
hundred and twelve. Title " Crimes ".

Second. Of all cases arising under any act for the punishment of piracy, when
no circuit court is held in the district of such court.
Third. Of all suits for penalties and forfeitures incurred under any law of the

United States.
Fourth. Of all suits at common law brought by the United States, or by any

officer thereof authorized by law to sue.

Fifth. Of all suits in equity to enforce the lien of the Uuiti'd States upon any real
estate for any interual-revenue tax, or to subject to the payment of any such tax
any real estate owned by the delinquent, or in which he has any right, title, or
interest.

Sixth. Of all suits for the recovery of any forfeiture or damages under section
thirty-four hundred and ninety, Title "Debts due by or to the United States";
and such suits may be tried and determiued by any district court within whose
jurisdictional limits the defendant may be found.

Seventh. Of all causes of action arising under the postal laws of the United
States.
Eighth. Of all civil causes of admiralty and maritime jurisdiction; saving to

suitors in all cases the right of a common law remedy, where the common law is com-
petent to give it; and of all seizures on land and on waters not within admiralty
and maritime jurisdiction. Andsucli jurisdiction shall be exclusive, except in the
particular cases where jurisdiction of such causes and seizures is given to the circuit
courts. [And shall have original and exclusive cognizance of all prizes brought
into the Uuitid States, except as provided in paragraph six of section six hundred
and twenty-nine.]
Ninth. Of all proceedings for the condemnation of property taken as prize, in

pursuance of section fifty-three hundred and [_seventy-six,'} [eight,] Title "Insur-
rection".
Tenth. Of all suits by the assignee of any debenture for drawback of duties,

issued under any law for the collection of duties, against the person to whom such
debeuture was originally granted, or against any iudorser thereof, to recover the
amount of such debeuture.
Eleventh. Of all suits authorized by law to be brought by any person for the

recovery of damages on account of any injury to his person or property, or of the
deprivation of any right or privilege of a citizen of the United States by any act
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done in furtlierance of any conspiracy mentioned in section nineteen hundred and
eighty five, Title, "civil rights".
Twelfth. Of all suits at law or in equity authorized by law to be brought by any

person to redress the deprivation, under color of any law, ordinance, regulation,
custom, or usage of any state, of any right, privilege, or immunity secured by the
constitution of the United States, or of anj' rights secured by the law of the United
States to persons within the jurisdiction thereof.

Thirteenth. Of all suits to recover possession of any ofBce, except that of elec-

tor of President, or Vice-President, Representative or Delegate in Congress, or
member of a State legislature, authorized by law to be brought, wherein it appears
that the sole question touching the title to such office arises out of the denial of
the right to vote to any citizen offering to vote, on account of race, color, or pre-
vious condition of servitude: Provided, That such jurisdiction shall extend only so
far as to determine the rights of the parties to such office by reason of the denial
of the right guaranteed by the Constitution of the United States, and secured by
any law, to enforce the right of citizens of the United States to vote in all the
States.
Fourteenth. Of all proceedings by the writ of quo warranto, prosecuted by any

district attorney, for the removal from office of any person holding office, except as
a member of Congress, or of a State legislature, contrary to the provisions of the
third section of the fourteenth article of amendment of the Constitution of the
United States.

Fifteenth. Of all suits by or against any association established under any law
providingfor national banking associations within the district for which the court is

held.
Sixteenth. Of all suits brought by any alien for a tort "only " in violation of the

law of nations, or of a treaty of the United States.

Seventeenth. Of all suits against consuls or vice-consuls, except for offences above
the description afore said.

Eighteenth. The district courts are constituted courts of bankruptcy, and shall
have in their respective districts original jurisdiction in all matters and procedings
in bankruptcy.

Therefore I point out tliat the Court has a variety of jurisdictions,

and particularly the one under which these proceedings were taken,
namely for penalties and forfeitures incurred under any law of the
United States.

Then, Mr. President, by Sections 3059, 3067, 3084, and 3088, proceed-
ings can be taken for a violation of those laws set out in the United
States appendix by a Custom House or Eevenue Officer who is entitled

to institute, under this Statute, to take the very proceedings which
were instituted in the Court of Alaska for penalties for breaches of
those Statutes. Of course I am not going to repeat my argument—

I

only desire that the Tribunal should be in full possession of the fact

that the Court had jurisdiction to act and did act under these Sections
to which I have referred; and I think the idea that it was acting as a
Prize Court will not be found to be well founded. I am aware that my
friends do not contend for it, but I thought it right to mention it.

Section 3059, of chapter 10 Title XXXIV, collection of Duties, is as
follows

:

It shall be lawful for any officer of the customs, including inspectors and occa-
sional inspectors, or of a revenue-cutter, or authorised agent of the Treasury Depart-
ment, or other persons specially appointed for the purpose in writing by a collei tor,

naval officer, or surveyor, to go on board of any vessel, as well without as within
his district, and to inspect, search, and examine the same, and auy person, trunk,
or envelope, on board, and to this end to hail and stop such vessel if under way,
and to use all necessary force to compel compliance, and if it shall appear that auy
breach or violation of the laws of the United States has been committed, whereby,
or in consequence of which such vessel, or the merchandize, or any part thereof,
on board of or imported by such vessel, is liable to forfeiture, to make seizure of the
same, or either or any part thereof, and to arrest, or in case of escape, or any attempt
to escape, to pursue and arrest any person engaged in such breach or violation.

Section 3067: It shall be lawful for all collectors, naval officers, surveyors, inspect-
ors, and the officers of the revenue-cutters, to go on board of vessels in any port of
the United States, or within four leagues of the coast thereof, if bound to the United
States, whether in or out of their respective districts, for the purposes of demanding
the manifests, and of examining and searching the vessels; and those officers respec-
tively shall have full access to the cabin, and every other part of a vessel.
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Section 3083: Wlienever any seiznre shall be made for the purpose of enforcing
any forfeiture, the collector, or other person cansing such seizure to be made, shall
immediately give information thereof to the solicitor of the Treasury.

Section 3084: The several collectors of customs shall report within ten days to the
district attorney of the district in which any fine, penalty, or forfeiture may be
incurred for the violation of any law of the United States relating to the revenue, a
statement of all the facts and circumstances of the case within their knowledge, or
which may come to their knowledge from time to time, stating the names of the
witnesses and the provisions of the law believed to be violated, and on which a
reliance may be had for condemnation or conviction. If any collector shall in any
case fail to report to the proper district attorney, as prescribed in this section, such
collector's right to any compensation, benelit, or allowance in such case shall be
forfeited to the United States and the same maj% in the discretion of the Secretary
of the Treasury, be awarded to such persons as may make complaint and prosecute
the same to judgment or conviction.

Section 3088 : Whenever a vessel, or the owner or master of a vessel, has become
subject to a penalty for a violation of the revenue laws of the United States, such
vessel shall be holden for the payment of such penalty, and may be seized and pro-
ceeded against summarily by libel to recover such penalty.

The ODly other matter I ought to mention is with reference to an
enqniry made by Mr. Justice Harlan as to the third projet for the
Treaty mentioned at page 74 of the second volume of the Appendix
to the British Case; and I think I cannot do better (inasmuch as Mr.
Foster indicated the other day for the first time that he desired par-
ticularly to have the paper) than tell the Tribunal, so that it may be
put on record, exactly what happened. I will read from an Official

Document from the Foreign Office. You, Mr. President, will remember
that Mr. Justice Harlan asked me whether we could produce it. In
the letter of the 8th December 1824, four documents are referred to.

First: the projet which Sir Charles Bagot was authorized to sign and
conclude, 2nd, the "contre-projet" drawn up by the Russian Plenipoten-
tiaries, 3rd, a despatch from Count Nesselrode accompanying the trans-

mission of the "contre-projet" to Count Lieven. That I have not got.

Mr. Justice Harlan.— That is in the papers.
Sir ErcHARD Webster.—No, that document is not in the papers.
The President.—There is a second Eussian projet.

Sir EiCHARD Webster.—The projet as it stands, according to the
observations of the despatch, is enclosed. That is referred to at the
bottom of page 74, and I will say in passing that tlie document cannot
be of any substantial importance because we liave got all the altera-

tions which were to be embodied in it, suggested in this very letter of
the 8th December 1824, and therefore we have got the substance.
But this is how the matter stands.

Although the original of Mr. G. Canning's despatch to Mr. S. Canning, n" 1 of
December 8th 1824, which appears on pp. 72-75 of Volume II of the Appendix to the
British Case, was found in the archives of the Foreign Office, no trace could be dis-

covered of the documents referred to as being enclosed therein, among Avhich was
the "Project" of the new Treaty with Russia. Two of these iuclosures namelv, the
"Project" of Treaty sent to Sir C. Bagot in 1824— that is u'^ 1, p. 72— and the
"Contre-projet" by the Russian Plenipotentiaries in the same year were forthcom-
ing as inclosures in other Despatches, and are given at pp. 62 and 68 respectively of
vol. II of the Appendix to the British Case.

The President.—You read part of those I believe?
Sir EiCHARD Webster.—Yes. I read them all or nearly all. The

document, as I might remind the Tribunal, about which Mr. Justice
Harlan asked me, was the third draft embodying the suggestions of

this letter.

But the two remaining iuclosures namely, the Despatch from Count Nesselrode
accompanying the transmission of the "Contre-projet" to Count Lieven, and the
"Projet" of the new Treaty could not be found. It was considered of great impor-
tance that these documents should, if possible, be obtained in order to make the
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correspondence complete, and, all efforts to trace tliera in the arcliives of the Foreign
OflQce having failed, a telegram was sent by Lord Salisbury to Mr. Howard, the
British charge d'affaires at St-Petersbnrgh dated June 20tli 1892, No. 23 [that was
when we were preparing the case] of which the following extract is the only portion
bearing on the point in question.—"We should be glad to have copy of the Despatch
from Count Nesselrode to Count Lieven inclosed in Mr. Canning's despatch to Mr. S.

Canning, n" 1 of December 8th 1824, and of the new draft of Convention also enclosed
in that despatch". Mr. Howard replied by a telegram dated St. Petersburg]! June
22nd, 1892, n" 40, of which the following is the only material extract,—"None of Mr.
Canning's despatches to Mr. S. Canning can be found in archives". All efforts there-

fore failed, both at Loudon and St-Petersburgh, to trace the missing documents.

I am quite satisfied that the explaiiatiou will be satisfactory to the
Tribunal. I may merely mention from my own knowledge that I know
of the efforts made to find the document; but I also discovered from
perusing these documents most carefullj^ when the Case was framed,
that this document that we should have liked to have had could not
affect the question, because it was stated, in the letter, to be a document
which simply embodied the alterations in the projet as they would stand
according to the observation of the despatch.
The President.—The fourth document is the English draft.

Sir Richard Webster.—That is the one I am referring to.

The President.—Mr. Justice Harlan asked for the Russian.
Sir Richard Webster.—No, Mr. Justice Harlan avsked for this par-

ticular document Mr. President—the English draft which Mr. George
Canning sent to Mr. Stratford Canning, as it would stand according to

the observation of this despatch.
The President.—The substance of it is in the despatch itself.

Sir Richard Webster.—Yes.
Mr. Justice Harlan.—Mr. Stratford Canning in his letter to Mr.

George Canning, stating the signing of the Treaty, indicates that there

was some alteration although he says it is in strict conformity with the
spirit and substance of the contre-projet to Count Lieven, a,lthough

there was a slight alteration which miglit have been made.
Sir Richard Webster.—It is Perfectly true that Mr. Stratford

Canning ou referring to the Treaty speaks of the Treaty as being in

accordance with that of this draft although there was a slight alteration

in some particular i>assage.

Mr. Foster.—I have here a paper which I propose to lay before the
Tribunal

:

The Government of the United States, in the event that the determination of the
High Tribunal of certain questions described in the seventh article of the Treaty as

the foregoing questions as to the exclusive .inrif<dictiou of the United States should,
as, mentioned in said seventh article, "leave the subject in such a condition that
the concurrence of Great Britain is necessary to the establishment of Regulations
for the proper protection and preservation of the fur-seal in, or habitually resorting

to, Behring Sea", submits that the following Regulations are necessary and that the
same should extend over the waters hereinafter in that behalf mentioned:

First. No citizen or subject of the United States or Great Britain shall in any
manner kill, capture or pursue anywhere upon the seas within tlic limits an<l bounda-
ries next hereinafter prescribed for the operation of this rcgulatiou, any of the ani-

mals commonly called fur-seals.

Second. The foregoing regulation shall applj' to and extend over all those waters,

outside the jurisdictional limits of the above-mentioned nations, of the North Pacific

Ocean or Behring Sea which are north of the thirty-fifth parallel of North latitude,

and east of the one-hundred and eightieth meridian of longitude West from Green-
wich. Provided, however, that it shall not apply to such pursuit and capture of said
seals as may be carried on by Indians dwelling on the coasts of the territory either

of Great Britain or the United States for their own personal use with spears in open
canoes or boats not transported by or used in connection with, other vessels, and
propelled wholly by paddles, and manned by not more than two men each, in the
way anciently practiced by such Indians.
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Third. Any ship, vessel, boat or other craft (other than the canoes or boats men-
tioned and described in the last foreiioing paragraph) belonging to the citizens or
subjects of either of the nations aibresaid which may be found actually engaged in

the killing, pursuit or capture of said seals, or prosecuting a voyage for that purpose,
within the waters above bounded and described, may, with her tackle, apparel, fur-

niture, provisions and any sealskins on board, be captured and made prize of by any
public armed vessel of either of the nations aforesaid; and in case of any such cap-
ture may be taken into any port of the nation to which the capturing vessel belongs
and be condemned by proceedings in any court of competent jurisdiction, which
proceedings shall be conducted so far as may be, in accordance with the course and
practice of courts of admiralty when sitting as prize courts.

June 8th, 1893.

I hand this to the Secretary, and furnish the gentlemen on the other
side with a copy.
The President.—Those are the regulations you propose?
Mr. Foster.—That is the form of regulations proposed by the United

States.

The President.—That is to be taken as an addition to the conclu-
sions the American counsel had come to before?
Mr. Carter.—It is putting them in form.

Mr. Foster.—I now desire to submit the substitute proposed by the
Government of the United States for the findings of fact submitted by
the Government of Great Britain.

Sir Charles Russell.—It is a great pity you did not discuss both
these questions with us. We had no notice of this at all.

Mr. Phelps.—We will not discuss them now. These are only pre-
sented for your information.
Mr. Foster.—We are pursuing the same course aa that adopted by

counsel for the British Government in this matter.
Sir Charles Eussell.—Oh no.

Mr. Phelps.—Mr. President. .

.

Sir Charles Russell.—I am not interposing, Mr. Phelps, except
to say that it would have been more convenient to talk about these
thitigs outside.

The President.—Has the British counsel any objection to the Court
receiving these documents?

Sir Charles Russell.—No, Sir.

Mr. Foster.—(Reading).
"Substitute proposed by the Government of the United States for

findings of facts submitted by the Government of Great Britain:"
Sir Richard Webster.—Is this a copy of our document?
Mr. Foster.—We propose it as a substitute for yours.
Sir RiCHAiM) VVerster.—These are the substituted ones; are they?
Mr. Carter.—So far as they diifer.

Mr. Foster.—They are as follows:

1. That the several searches and seizures, whether of ships or goods, and the sev-
eral arrests of masters and crews, respectively mentioned in the said Schedule, were
made by the authority of the United States Government. Which and how many of
the vessels mentioned in said schedule were in whole or in part the actual property of
British subjects, and which and how many were in whole or in part the actual prop-
erty of American subjects, is a fact not passed upon by this Tribunal. Nor is the
value of said vessels or contents, or of either of them, determined.

2. That the seizures aforesaid were made upon the sea more than ten miles from
any shore.

3. That the said several searches and seizures of vessels were made by public
armed vessels of the United States, the coninianders of which had, at the several
times when they were made, from the Executive I)e]iartment of the Government of
the United States instructions, a copy of one of which is annexed hereto, marked
"A," and that the others were, in all substantial res])ects, the same; that in all the
instances in which proceedings were had in the District Courts of the United States
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resulting in condemnation, such proceedings were begun by the filing of libels, a
copy of one of which is annexed hereto, marked " B " and that the libels in the other
proceedings were in all substantial respects the same; that the alleged acts or
offences for which said several searches and seizures were made were in each case
done or committed upon the seas more than ten miles from any shore; and that in
each case in which sentence of condemnation was had, except in those cases when
the vessel was released after condemnation, the capture was adopted by the Gov-
ernment of the United Statics. Tljat the said fines and imprisonments were for
alleged breaches of the municipal laws of the United States, which alleged breaches
were wholly committed upon the seas more than ten miles from any shore.

4. That the several orders mentioned in said Schedule warning vessels to leave
Behring Sea were made by public armed vessels of the United States, the command-
ers of which had, at the several times when they were given, like instructions as
mentioned in finding 3, above proposed, and that the vessels so warned were engaged
in sealing or prosecuting voyages for that purpose.

5. That the said several searches, seizures, condemnations, confiscations, fines,

imprisonments and orders were not made, imposed or given under any claim or
assertion of right or jurisdiction except such as is submitted to the decision of
the Arbitrators in Article VI of the Treaty of Arbitration.

6. That the District Courts of the United States in which any proceedings were
had or taken for the purpose of condemning any vessel as mentioned in the Schedule
to the Case of Great Britain, pages 1 to 60, inclusive, had all the jurisdiction and
powers of Courts of Admiralty, including the prize jurisdiction.

ANNEX "A."

[See British Counter Caae, Appendix, VoL I, p. 72.]

Treasury Department, Office of the Secretart,
Washington, April 21, 1886.

Sir: Referring to Department letter of this date, directing you to proceed with the
revenue- steamer "Bear," under your command, to the Seal Islands, etc., you are
hereby clothed with full power to enforce the law contained in the provision of Sec-
tion 1956 of the United States Revised Statutes, and directed to seize all vessels and
arrest and deliver to the proper authorities any or all persons whom you may detect
violating the law referred to, after due notice shall have been given.
You will also seize any liquors or fire-arms attempted to be introduced into the

country without proper permit, and the provisions of Section 19J55 of the Revised
Statutes, and the Proclamation of the President dated 4th February, 1870.

Respectfully yours,
C. S. Fairchild, Acting Secretary,

Captain M. A. Healy,
Commanding Revenue-steamer *' Bear," San Francisco, California.

ANNEX "B."

[See British Case, Appendix, Vol.m, XJ. S. N». 2, 1890, p. 65.]

In tlie District Court of the United States, for the District of Alaska.—August
Special Term, 1886.

To the Honourable Lafa.yette Dawson,
Judge of said District Court

:

The libel of information of M. D. Ball, Attorney for the United States for the Dis-
trict of Alaska, who prosecutes on behalf of said United States, and being present
here in court in his proper person, in the name and on behalf of the said United
States, against the schooner "Thornton," her tackle, apparel, boats, cargo, and fur-

niture, and against all persons intervening for their interest therein, in a cause of
forfeiture, alleges and informs assollows;
That Charles A. Abbey, an officer in the Revenue Marine Service of the United

States, and on special duty in the waters of the district of Alaska, herefore, to wit,
on the 2st day of August, 1886, within the limits of Alaska territory, and in the
waters thereof, and within the civil and judicial district of Alaska, to wit, within
the waters of that portion of Behring Sea belni";ing to the said district, on waters
navigable from the sea by vessels of 10 or more tons burden, seized the ship or ves-
sel, commonly called a schooner, " Thornton," her tackle, apparel, boats, cargo, and
furniture, being the property of some person or persons to the said Attorney
unknown, as forfeited to the United States, for the followieg causes :
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furniture, being the property of some person or persous to the said Attorney
unknown, as forfeited to the United States, for the following causes:
That the said vessel or schooner was found engaged in killing fur-seal within the

limits of Alaska Territory, and in the waters thereof, in violation of section 1956 of
the Revised Statutes of the United States.

And the said Attorney saith that all and singular the premises are and Avere true,
and within the Admiralty and maritime jurisdiction of this court, and that by
reason thereof, and by force of the Statutes of the United States in such cases made
and provided, the afore-mentioned and described schooner or vessel, being a vessel
of over 20 tons burden, her tackle, apparel, boats, cargo, and furniture, became and
are forfeited to the use. of the said United States, and that said schooner is now
within the district aforesaid.

Wherefore the said Attorney prays that the usual process and monition of this
honourable Court issue in this behalf, and that all persous interested in the before-
mentioned and described schooner or vessel may be cited in general and special to
answer the premises, and all due proceedings being had, that the said schooner or
vessel, her tackle, apparel, boats, cargo, and furniture may, for the cause aforesaid,
and others appearing, be condemned by the deiinite sentence and decree of this
honourable Court, as forfeited to the use of the said United States, according to the
form of the Statute of the said United States in such cases made and jirovided.

M. B. Ball,
United iStates District Attorney for the District of Alaska.

The President.—Those are the questions of fact which are sub-
mitted to us iu virtue of Article VIII ?

Mr. Phelps.—Yes, Sir.

Mr. Carter.—The Government of Great Britain submitted certain
findings which they desired the Tribunal to make.
The President.—In virtue of this article.

Mr. Carter.—This paper is submitted by way of substitution and
amendment, in certain particulars agreeing with some of those proposed
findings, inserting other new ones, and amending certain ones of them,
or proposing amendments to them.

Senator Morgan.—Allow me to inquire, when the two Governments
agree as to a finding, is that considered as being obligatory uj^on this
Tribunal?
Mr. Carter.—The Tribunal must determine that for itself, I suppose.
The President.—I will ask when those new questions will be

argued. I suppose they are to be taken into the general, final argu-
ment of Mr. Phelps.
Mr. Phelps.—Oh yes. We submit them now, in order that they

may be passed upon or considered by my learned friends, if they desire
it. We will have something to say, or at least we may have something
to say, in respect to them.
The President.—That would be a new argument on the English

side, if they did that. The British counsel were expected to speak now
on regulations, but perhaps they will take this matter into considera-
tion in the argument on the question of regulations, so as not to make
two new arguments. You understand what I mean, Sir Charles?

Sir Charles Kussell.—Perfectly, sir.

The President.—I mean to say, if you wish to add new observa-
tions on the new submission by the United States, you will be kind
enough to embody these observations in the same argument that you
are going to make upon regulations.

Sir Charles Russell.—There will be no difficulty about that, sir.

As I have said, these have been handed to us now for the first timej
and of course we shall require to consider them.
The President.—Then perhaps you will argue them after your argu-

ment on Kegulations. You are going to begin on regulations immedi-
ately I believe?
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Sir Charles Russell.—I shall be able to deal with them in the
course of my argument upon Eegulatious.

The President.—I think that will be the better way.
Sir Charles Russell.—Mr. Foster, will you kindly tell me where

Annex "A" to the paper you last read is to be found.

Mr. Foster.—It is in the British Counter Case, Appendix, Vol-

ume I, page 72; and Annex "B" is in the British Case, Appendix,
Volume III, U. S. No. 2, 1890, page 65.

The Tribunal here adjourned for a sliort time.

t
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