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3 ANDREW C. BAILEY
2500 N. Page Springs Rd

4 Corriville, AZ 86325
928 634-4335

5 Se6r-Represented Litigant

6

7 IN THE UNITED STATES BANKRUPTCY COURT

8 FOR THE DISTRICT OF ARIZONA

9
ANDREW C. BAILEY Chapter 1 1

1 0 Plaintiff BK Case 2:09-bk-06979-PHX-RTBP
AP Case 2:09-ap-01728-RTBP

Vs

12 THE BANK OF NEW YORK MELLON, F/K/A
THE BANK OF NEW YORK

1 3

14
CWALT, INC. ALTERNATIVE LOAN TRUST

AMENDED COMPLAINT FOR2007- HY4 MORTGAGE PASS-THROUGH
ENFORCE14ENT OF QUALIFIEDCERTIFICATES, SERIES 2007-HY4

1 5 (CWALT) WRITTEN REQUEST AND
TEMPORARY RESTRAINING

1 6 BAC HOME LOANS SERVICING LP
ORDER

1 7 F/K/A COUNTRYWIDE HOME LOANS
(BAC)

1 8

COUNTRYWIDE HOME LOANS
1 9 Related to

20 THE MORTGAGE ELECTRONIC Subject propeg3L
REGISTRATION SERVICE (MERS) 2560 N. Page Springs Rd,

2 1 Corriville, AZ 86325

22
JOHN DOES " 100 1 -2000"

Countjywide Account #: 164999184Defendants

23

24
Plaintiff sues Defendants to compel discovery pursuant to F.R.B.P 7001(2) and 7001(9),

25 to answer the Qualified Written Request pursuant to the Real Estate Settlement
Procedures Act 12 U.S.C. § 2605 and Debt Validation Letter pursuant to the Fair Debt
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II Collection Practices Act 15 U. S.C § 1692, and to stay any foreclosure or other action

2
before and until the resolution of this complaint, and states:

3 1. Jurisdiction, Venue and Statutory Predicate

4

5 1. The Court has Jurisdiction over this matter pursuant to 28 U. S.C. § § 13 34 and 157.

6 This matter is a core proceeding pursuant to 28 U.S.C. § 157(b)(2)(A). Venue is proper in

7 this Court pursuant to 28 U.S.C. §§ 1408 and 1409.

8

9 2. The statutory predicate for the relief requested herein is Federal Rule of Bankruptcy

10 Procedure 7001(2) to determine the validity, priority, or extent of a lien or other interest in

I I property, other than a proceeding under Rule 4003(d), and Federal Rule of Bankruptcy

12 Procedure 7001(9) to obtain a declaratory judgment relating to the foregoing.

1 3 Other Rules and Statutes apply, including but not limited to 12 U.S.C. § 2605 and

14 15 U.S. C § 1692.

1 5

16 11. Parties Known and Unknown

17

1 8 3. There are multiple known and unknown stakeholders with potential claims relating to the

19 subject Property and "mortgage loan " (hereafter the Transaction). Plaintiff seeks discovery

20 as to exactly who these stakeholders and other parties are, what their respective rights are

2 1

under the law, and how much, if anything, he owes each of them.

22

23 4. Plaintiff is a resident of the State of Arizona living in and otherwise using and occupying

24 his home located at 2560 North Page Springs Rd, Corriville, AZ 86325

25 (hereafter the "Property")
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11

5. Defendant THE BANK OF NEW YORK MELLON, F/K/A THE BANK OF

2
NEW YORK is and was, at all times material hereto, a corporation doing business in the

3
State of Arizona and functioning as alleged trustee for another corporation or entity

4
identified as CERTIFICATEHOLDERS, CWALT, INC. ALTERNATIVE LOAN TRUST 2007-

5
HY4 MORTGAGE PASS-THROUGH CERTIFICATES, SERIES 2007-HY4.

6

7
6. Defendant CERTIFICATEHOLDERS, CWALT, INC. ALTERNATIVE LOAN TRUST 2007-

8
HY4 MORTGAGE PASS-THROUGH CERTIFICATES, SERIES 2007-HY4 (CWALT) is a

9
corporate or other entity unknown to the Plaintiff The current status and standing of

I 0
Defendant CWALT in the instant case is unknown to Plaintiff.

I I

1 2
7. Defendant BAC HOME LOANS SERVICING LP F/K/A COUNTRYWIDE HOME

1 3
LOANS (BAC) is and was, at all times material hereto, the alleged "originator" and

14
if Iservicer' of the subject "loan". The current status and standing of Defendant BAC in the

15
instant case is unknown to Plaintiff.

16

17
8. Defendant COUNTRYWIDE HOME LOANS (COUNTRYWIDE) is and was, at all

1 8
times material hereto, the alleged "originator" and "servicer" of the subject "loan". The

19
current status and standing of Defendant COUNTRYWIDE in the instant case is unknown

20
to Plaintiff.

21

22
9. Defendant THE MORTGAGE ELECTRONIC REGISTRATION SERVICE (MERS)

23
is a corporation organized in the State of Delaware doing business in the State of Arizona.

24
MERS, a mortgage recording service, is the current beneficiary under the deed of trust,

25
according to the records of Yavapai County, Arizona. The current status and standing of

-
3
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DDefendant MERS in the instant case is unknown to Plaintiff.
2

3
10. None of the above named and identified Defendants appear to be creditors in the

4
Transaction. Defendants JOHN DOES " 100 1 -2000" include the creditors in the Transaction

5
and are undisclosed, unnamed and unknown investors, participants, corporate or other

6
entities, conduits, trustees, servicers, custodians and others in a commonly-applied

7
mortgage securitization scheme that may or may not have included the Transaction and who

8
may or may not be investors or certificateholders in Defendant CWALT, an entity selling a

9
mortgage-backed investment vehicle or vehicles which may or may not be secured in whole

10
or in part by the Transaction.

I 1

12
1 1. In addition to Plaintiff s Chapter I I case (2:09-bk-06979-PHX-RTBP) there are three

1 3

(3) companion cases to the instant action, each with a similar but distinct group of "JOHN
1 4

DOES", to wit:
1 5

2:09-ap-0 1 73 1 -RTBP (JOHN DOES I
-
I 000), and

1 6
2:09-ap-01729-RTBP (JOHN DOES 2001-3000), and

17
2:09-ap-0 I 727-RTBP (JOHN DOES 3001-4000)

1 8

19
111. Background Material Facts and Grounds for Complaint

20
Plaintiff reaffin-ns and realleges paragraphs I throughl I hereinabove as if set forth more

21
fully hereinbelow.

22

23
12. On April 8th, 2009 three of Plaintiff s unsecured creditors filed an involuntary petition

24
against the Plaintiff for relief under Chapter 7 of title I I of the United States Code (the

25
Bankruptcy Code").

4
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113. On May 28th, 2009 (the "Petition Date"), this Court entered an order granting Plaintiff s
2

motion to convert to Chapterl I thereby commencing the above-captioned case.
3

4
14. Plaintiff is operating his businesses and managing his properties as debtor-in-possession

5
pursuant to sections 1107(a) and 1108 of the Bankruptcy Code.

6

7
15. Plaintiff has subsequently filed and revised all schedules and other necessary

8
documents, and has satisfied all of the requirements of the Bankruptcy Court and the US

9
Trustee in the case to date.

10

I 1

16. The United States Trustee's office conducted the initial creditors' meeting
12

pursuant to I I U. S.C. § 341 on September 4, 2009.
1 3

14
17. The Transaction is Plaintiff s purchase of a financial product or security as set forth and

1 5
illustrated by Composite Exhibit "A" (Deed of Trust and Note).

1 6

17
18. Plaintiff has secured the services of a mortgage audit firm which has performed a

1 8
forensic review of the Transaction with the goal of determining who Plaintiff s creditors

19
are, and how much is owed to them.

20

21
19. On September 21, 2009, Plaintiff served a Qualified Written Request pursuant to the

22
Real Estate Settlement Procedures Act 12 U. S.C. § 2605 and a Debt Validation Letter

23
pursuant to the Fair Debt Collection Practices Act 15 U.S. C § 1692 on the Defendants

24
through their attorneys of record, where known, in a diligent attempt to clarify the above

25
issues. No 20-day acknowledgement or 60-day response to the subject requests have been

-
5
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rreceived as of the date of this Complaint. A Certificate of Non-Response and a Certificate
2

of Dishonor are being filed with the appropriate authorities.
3

4
20. Plaintiff has secured the services of an expert in securitized residential mortgage

5
products and mortgage-backed securities as set forth in Exhibit "B".

6

7
21. Plaintiff s expert witness has executed a Declaration of his findings, opinions and

8
recommendations as set forth in Exhibit "C".

9

10
22. Based on the above, Plaintiff has received conflicting representations as to the alleged

I I
creditor's identity, and now believes a title defect or cloud on title exists thus rendering title

12
to the Property in the Transaction unmarketable.

1 3

14
23. Defendant THE BANK OF NEW YORK MELLON, F/K/A THE BANK OF NEW YORK

1 5
has instituted a foreclosure proceeding to foreclose on a mortgage as to the Property which

1 6
mortgage was originally issued in the name of Defendant COUNTRYWIDE.

1 7
COUNTRYWIDE was also the originating "lender" or "mortgage broker" on the Note. The

1 8
subject action seeks to foreclose on the same Property which is the subject of the mortgage

1 9
and foreclosure action originally issued by Defendant COUNTRYWIDE herein and is

20
simultaneously the same Property which is the subject of a Proof of Claim filed by

2 1

Defendant BAC HOME LOANS SERVICING LP herein.
22

23
24. Defendant THE BANK OF NEW YORK MELLON, F/K/A THE BANK OF NEW YORK

24
has apparently taken the position that either Defendant COUNTRYWIDE or Defendant

25
BAC or Defendant MERS or all three previously assigned the mortgage originally issued by
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II
Defendant COUNTRYWIDE and re-conveyed to MERS as to the Property to Defendant

2
THE BANK OF NEW YORK MELLON, F/K/A THE BANK OF NEW YORK, or that a

3
photocopy of the original unassigned and unendorsed note dated March 29, 2007 executed

4
months and years prior to multiple subsequent recorded and unrecorded assignments and

5
sales is sufficient foundation for Defendant THE BANK OF NEW YORK MELLON,

6
F/K/A THE BANK OF NEW YORK'S November 12, 2009 foreclosure action.

7

8
25. No such Assignment or re-assignment or other evidence has been produced to the

9
Plaintiff or to the Court, and Defendant THE BANK OF NEW YORK MELLON, F/K/A THE

I 0
BANK OF NEW YORK has failed to prove that it is the holder of all rights under the Note,

I I
which would permit the legal holder thereof to declare a default which would trigger a

12
foreclosure.

1 3

1 4
26. Further, Defendant THE BANK OF NEW YORK MELLON, F/K/A THE BANK OF NEW

1 5
YORK, as alleged Trustee for unnamed 'Certificateholders' of a series of mortgage-backed

1 6
securities, has failed to demonstrate that it, and not the Certificateholders, is the party with

1 7
the true ownership interest in the Mortgage the subject of this action, or that the

1 8
Certificateholders have acceded or legally assigned their rights to and under the subject

1 9
Mortgage to Defendant THE BANK OF NEW YORK MELLON, F/K/A THE BANK OF NEW

20
YORK ifically the right to seek a foreclosure.

,, speci
21

22
27. As such, Defendant THE BANK OF NEW YORK MELLON, F/K/A THE BANK OF NEW

23
YORK has not demonstrated that it has suffered an actual or threatened injury as a

24
consequence of any default, which distinct and palpable injury is legally required under

25
applicable Federal and State law in order for Defendant THE BANK OF NEW YORK
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II
MELLON, F/K/A THE BANK OF NEW YORK to satisfy the legal prerequisite to prove that it

2
has a sufficient personal stake in and legal standing to institute the foreclosure on the

3
Property.

4

5
28. As a severance of the ownership and possession of the original Note and Mortgage has

6
occurred and as the true owner and holder of both the original Note and Mortgage are

7
unknown as a result of one or more alleged assignments and the parsed sale of certain rights

8
under the Note in part to at least one third party (Defendant MERS), Defendant THE BANK

9
OF NEW YORK MELLON, F/K/A THE BANK OF NEW YORK is legally precluded from

I 0
foreclosing on the Property unless and until it can demonstrate full legal standing to do so.

I 1

12
29. As set forth above, Defendants BAC and COUNTRYWIDE are only the alleged

1 3
"servicers" of the Note, and as such cannot institute or maintain a foreclosure proceeding.

14

1 5
30. As set forth above, Defendant MERS is only the "recorder" of the Note, and as such

16
cannot institute or maintain a foreclosure proceeding.

17

1 8
3 1. Plaintiff served his First Set of Interrogatories and First Request to Produce Documents

19
on Defendants on January 11, 2010 as set forth in Exhibit "D".

20

21
32. This Complaint is being timely filed in accordance with applicable law to challenge the

22
foreclosure prior to any Trustee Sale or the issuance of any Certificate of Title following

23
sale.

24

25
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IIV. RELIEF SOUGHT
2

3
Plaintiff reaffirms and realleges paragraphs I through 32 hereinabove as if set forth more

4
fully hereinbelow.

5

6
33. Plaintiff requests a hearing based on the rules of evidence and founded on common

7
discovery and enforcement in obtaining relevant information about his loan.

8

9
34. Plaintiff requests discovery pursuant to Bankruptcy Rules 7026 thru7O37 and FRCP 26

10
thru 37 including but not limited to enforcement of the RESPA QWR and FDCPA DVL to

test the merits of Defendant THE BANK OF NEW YORK MELLON, F/K/A THE BANK OF
1 2

NEW YORK's allegation that they have the right to enforce the note.
1 3

14
35. Plaintiff seeks a complete accounting from those individuals, entities or parties

1 5
involved in the origination, servicing, and securitization of his loan, so that he can discover

1 6
what undisclosed fees were paid under TILA and RESPA, and the true identities of the

1 7
people involved in Plaintiff s table-farided loan.

1 8

1 9
36. Plaintiff seeks the disclosure of the identity(ies) of the creditor(s) who actually funded

20
the subject loan, and the production of documents and names, addresses and phone numbers

2 1

of people who can testify under oath at the evidentiary hearing.
22

23
37. Plaintiff requests the opportunity to admit evidence, including but not limited to the

24
results of a forensic analysis of the subject loan and documents on record at the Yavapai

25
County Recorder's office.

9
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22
38. Plaintiff requests the opportunity to present expert witness Neil F. Garfield, MBA, JD or

3
other expert witness at the evidentiary hearing.

4

5
39. Plaintiff requests that the Court give serious consideration to Dr. Garfield's expert

6
opinions and testimony as they may apply to Plaintiff s situation and to the situation of

7
millions of other homeowners facing foreclosure.

8

9
40. Plaintiff requests a declaratory judgment relating to the foregoing,

I 0

1 1

41. Finally, Plaintiff requests that the court impose a temporary restraining order enjoining

12
Defendants from taking any further foreclosure or other action before the resolution of the

13
foregoing, thereby maintaining the status quo until discovery has been conducted.

14

1 5
WHEREFORE, Plaintiff respectftilly requests that the Court order and grant

16
(a) an evidentiary hearing on the merits, and (b) discovery and enforcement in obtaining all

17
relevant information, and (c) enforcement of the disclosure requirements and default clauses

1 8
of the Real Estate Settlement Procedures Act and the Fair Debt Collection Practices Act,

19
and (d) the production of documents, and (f) the opportunity to bring an expert witness or

20
witnesses before the court, and (g) a declaratory 'udgment relating to the foregoing, and (f)

21
a temporary restraining order as set forth above, and (e) such other and further relief as may

22
be 'ust and proper.

23

24
Dated January 10, 20 1 0

25 VAnd'rew C. Bailey, Plainti
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DEED OF TRUST

DEFMITIONS

Words used in multiple sections of this docurnent am defined below and other words am defined in Sections 3,

11. 13, 18, 20 and 21. Certain rules regarding the usage of words used in this document are also provided In

Section 16.

"Security Instrument" means this documeM which is dated MARCH 29, 2007
together with all Riders to this document.
03) "Borrower" is

XndE;WW-C. - Bailey, an unmarried man and Cqnstance Baxter
Marlow' an unmarried womat,

Borrower is the trustor under this Security lns@trutrienr. Borrower's mailing address is

256D H PAGE 8P4X*qS RD

CORNVILLE, AZ 0

(C) "Lendcrll is

Countrywide Bank, FSB.

Lender Is a

FBI) SVGS BANK

orMizedendoxisur4bud@rdkol&V'V@i)f THE'UNITED STATES

ARIZOMMSMOW FaMWOnnie M&WFraddls Mac UMPOM MTRUMENT.VWM MMS
pop I of I I

OHL (O$fO#)(d) vMP Mangage Sdadorm Inc. (400)621-7291=t-SA(AZ) (0206)
For," 3iMM iM V62)

CpNWVA

-- - --- - ---- -- - -- -

3
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""5M P-231
Page: 2 of 16
DDT 4134299

DOC ID
Lender's walling address is

1199 North FaIrfax St. Ste-Soo
Alexandria, VA 22314
(D) "Trustee" is

TITLE INSURANCE CO- AN ARIZONA CORPORATION
FIDELITY NATIONAL

Trustee's malling address is

PO BOX 32695
PHOENIX 1, AZ 85064
(E) 11YvMPtSt, Is momage, Electronic Itogistration. Systems, Inc. MERS is a separate corporation that is acting

Solely as a nominee for Lander and Lender's successors and assigns. MERS is the beneficiary under this

security instrument. zAERS is organized and existing under the laws of Delawam and has an address and

telephone manber of P,O. Box 2026. Flint, W 49501-2026, tel. (889) 679-MERS.
(F)Ilmoft"meamthaproinissorynotesisnedbyBorrowerauddated MARCH 29, 2007
The Note states that Borrower owes Lander

qnxnT1F.CtAND and 00/100
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nnh%ft iftfaumt Reamw
Dollars (U,ZS. S 4;d b ,

0 0 0 .
0 0 sr has premised to pay this debt in regular

Periodic Payments and to pay the debt in full not later than APRIL 01, 2037
(G) "Property" means the property that is described below under the heading 'Transfer of Rights In the

Propem."
(IM "Loan', means the debt evidenced by the Note, Plus Interest, any prepayment charges and law charges

due under the Note, and all mine due under this Security instrument, Pi- interest
(1) "Pidon" means all Riders to this Security Instrument that are executed by Borrower. The following

Riders are to be executed by Borrower [check box as applicable]:

Acoustable Rate Rider Condominium Rider
I

id 1,4ome Rider
am,

Balloon Rider Planned Unit Development Rider
@ = Iy RiderPi

VA Rider

P
Biweekly Payment Rider Other(Olapeci'm

(J) "Applicable Low" means all controlling applicable fbdaral, state and local statutes, regulations,

ordinances and administrative rules and orders (that have the effect of law) as well as all applicable final,

non-appealable judicial opinions.
(K) "Community Association Dues, Fe", and Assessments" means all dues, fees, assessments and other

charges that am imposed on Borrower or the Property by a condominium association, homeowners association

or similar organization.
(L) "Electronic Funds Transfer" means any transfiar of funds, other than a transaction originated by check,

draill, or similar paper Instrument, which is Initiated through an electronic terminal, telephonic instruments

computer, or magnetic tape so as to order, instruc4 or authorize a financial institution to debit or credit an

account Such tarn laclu&4 but is not limited to, point-oft-sale transfers automated toiler machine

triumetions, transfers initiated by telephones, win transfers, and automated clearinghouse tria"fers.

" StEscrow Items" mown those Items that are described In Section 3.

(N) "Miscellaneous Proceeds" memo any compensation, settlement; award of damages, or proceeds paid by

any third party (other then Insurance proceeds paid under the coverages described in Section 5) fbr. (I) damage

to, or destruction of, the Property; (II) condemnation or other tatking of all or any part of the Property; (ill)

conveyance In lieu of condemnation; or (iv) misrepresentations of, or omissions as to, the value and/or

condition of the Property.
(0) "Mortgage Insurancen means insurance protecting Lender against the nonpayment ot or default on, the

Loan.
(r) OrPeriodic Payment" means the regularly scheduled amount due for (I) principal and Interest under the

Note, plus (it) any smounts under Section 3 of this Security Instrument.

(Q) "RESPA" means the Real Estate settlement Procedures Act (12 U.S.C. Section 2601 et seq.) and Its

Implementing regulation, Regulation X (24 C.P.R. Part 3500), as they might be amended from time to time, or

any additional or successor legislation or regulation that governs the same subject matter. As used in this

Security Instrument, "RESPA- refers to all requirements and restrictions that we imposed in regard to a

'federally related mortgage.loap" fv4;n if the Loan does not qualify as a 'federally related mortgage IoaW'

underRESPA.
(R) "Successor In Interest of Borrower" means any party that has taken title to the Property, whether or not

that party has assumed Borrower's obligations under the Note and/or this Security instrument.

TRANSFER OF RIGHTS IN THE PROPERTY

The beneficiary of this Security Instrument is MERS (solely as nominee for Lender and Lender's successors

and assigns) and the successors and assigns of MERS. This Security Instrument secures to Lender- (I) the

C%-6A(AZ) (020.) CHL (OW06) Page 2 of I I Form 3003 IXI (rev. W02)
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PPage: 3IM1111MINDAIMMINUO-7, 4!1F3,42a9,9

DOC ID
repayment of the Loan, and all renewals, extensions and modifications of the Note; and (ii) the performance of
Borroweles covenants and agreements under this Security Instrument and the Note. For this purpose, Borrower
Irrevocably grants and convoys to Trustee, in trust@ with power of sale, the following desc4ibed property
located in the COUNTY of

Dlfpc of Pecotding Jurisdiction)

YAVAPAT
D4em of Recording Juri:sdiotlonj

SEE EXHIBIT "All ATTACHED HERETO AND MADE A PART HEREOF.

Parce]IDNumber. 407-27-016C which currently has the
address of

2560 N PAGE SPRINGS RD, CORNVILLE

Arizona 8 6 3 2 5 - 6
1 2 2 ("Property Address"):

(zlip CO&]

TOGETHER WITH all the improvements now or hereafter erected on the property, and all easements,
appurtenances, and fixtures now or hereafter a part of the property. All replacements and additions shall also
be covered by this Security Instrument All of the foregoing is refortred to in this Security Instrurnent as the
"Property.11 Borrower understands and agrees that UERS holds only legal title to the Interests granted by

Borrower in this Security Instrument, but, if necessary to comply with law or custom, MMS (as nominee for
Lender and Lender's successors and assigns) has the right: to exercise any or all of those interest.% Including.
but not limited to, the right -to foreclose and sell the Property; and to take any action required of Lender
including, but not limited to, releasing and canceling this Security Instrument.

13ORROWBR COVENANTS that Borrower is lawfully selsed of the estate hereby conveyed and has the
right to grant and convey the Property and that the Property is unencumbered, except for encumbrances of
record. Borrower warrants and will defend generally the titic to the Property against all claims and dernands,
suoject to any encumbrances of record.

THIS SECURITY 1NSTKXJbWNT combines unift)rm covenants for national use and nonuniform
covenattle with Unifted-variations . by Jurisdiction to constitute -a uniform security Justrumea covering raw.
property.

UNIFORM COVEMANTS. Borrower and tender covenant =W agres as follows:
-1,PaymentofPrincipal,lnterest,Rscrowltoma@,PrepsymeatCharges,aiidL-at*Charges.B6mwer

shall pay when due the principal of, and Interest on, the debt evidenced by the Note and any prepayment
charges and late charges due under the Note. Borrower shall also pay ftrnds for Escrow Items pursuant to
'Section 3. Payments due under the Note and this Security butrumart &WI be made In U.S. currency.
However, ItarwahoWor other Instrument received by.Lender as psymentunder.ths Naft.or"..Seaurfty
Instrument Is returned to Lender unpaid, Lender may require that any or aft subsequent payments due under
the Note and this Security Instrument be mads In one or more of the following forms, as selected by Lender.
(a) onsig (b) mway order, (a). ourtified check. bank check treasunWs check or cashier's check, provitled NW

Ity. orcheck la drawn uip'on arr'&xtlt@ whose &jcsft am ii@@ by "a ft&ral a66nWy, *st@@
entitr, or (d) Electronic Funds Tranaft.

Payments are deemed received by Lender when received at the location designated In the Note or at such
other location as may be designated by Lender in accordance with the notice provisions in Section IS.. L"der
may return any payment or partlal,psyment%if ther paymetwor patWpsymentp-are Jawfilcient to brft &18

Loan -current Lender may accept any payment or partial payment Insufficient to bring the Loan current
without volver of any rIghtq hummder or prejudice to ha rights to reftse such payment or partial payments'in
the ft*jm but Lender Is not obligated to-aWy such psymerris at the time such payments am acceptsiL If OVA
Periodic Payment'le'applied as of lb scheduled due dats, then Lender need not pay interest on unapplied
fands. Lender may hold such -unspoiled fimds until Borrower makes payment to bring tba Loon current. if
Borrower does not do so within a reasonable period of touch Lender shall either apply such fimds or return

C14L I OOMS) FoM 3003 IM (rev. SAM
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4.
DOC ID

them to Borrower. If not applied earlier, such funds will be applied to the outstanding principal balance under

the Note immediately prior to foreclosure. No offtet or claim which Borrower might have now or in the future

against Lander shall relieve Borrower frorn making payments due under the Note and this Security Instrument

or performing the covenants and agreements secured by this Security Instrument.

2. Application of Payments or Proceeds. Except as otherwise described in this Section 2, all payments

accepted and applied by Leader shall be applied in the following order of priority: (a) interest due under the

Note; (b) principal due under the Note; (c) amounts due under Section 3. Such payments shall be applied to

each Periodic Payment in the order in which it becarne due. Any remaining amounts shall be applied first to

late charges, second to any other amounts due under this Security Instrument, and then to reduce the principal

balance of the Note.
If Lender receives a payment from Borrower for a delinquent Periodic Payment which Includes a

sufficient amount to pay any late charge due, the payment may be applied to the delinquent payment and the

late charge. if mom than one Periodic Payment is outstanding, Lender may apply any payment received &cm

Borrower to the repayment of the Periodic Payments if, and to the extent that, each payment can be paid In

full. To the extent that any excess exists after the payment is applied to the full payment of one or more

Periodic Payments, such excess may be; applied to any late charges due. Voluntary prepayments sUll be

applied am to any prepayment charges and then as described in the Note.

Any Ityp @_._Wftq, Wourance procesels, arldiscallaneous Proceeds to principal due under the

Note shall not extend or postpone the due data, or change the arnoun% of the Periodic Payment&

3. Funds for Escrow Items. Borrower shall pay to Lender on the day Periodic Payments are due under

the Note, until the Note Is paid in full, a sum (the 'Funds) to provide for payment of amounts due for: (a)

tax" and assessments and other items which can attain priority over this Security Instrument as a lien or

encumbrance on the Property; (b) leasehold payments or gxcund rents on the Property, if any; (c) premiums

fbr any and all Insurance required by Leader under Section 5; and (d) Mortgage insurance premiums, if any, or

any sums payable by Borrower to Lender in lieu of the payment of Mortgage insurance premiums In

accordance with the provisions of Scotim 10. These items am called 'Escrow items.' At origination or at any

time during the term of the Loan, Leader may require that Community Association Dues, Fees, and

Awessments, If any, be escrowed by Borrower, and such dues, film and assessments shall be an Escrow item.

Borrower shall promptly furnish to Lander all notices of amounts to be paid under this Section. Borrower shall

pay Lender the Funds fbr Escrow Items unless Lander waives Borrowees obligation to pay the, Funds fbr any

or all Escrow items. Lander may waive Borrower's obligation to pay to Lender Funds for any or all Escrow

Items at my time, Any such waiver may only be In writing. In the event of such waiver, Borrower shall pay

directly, when and where payable, the amounts due fcr any Escrow Items for which payment of Funds has

been waived by Lander and, if Lender requires, shall famish to Leader receipts evidencing such payment

within such time period as Lender may require, Borrowees obligation to make such payments and to provide

receipts shall for all purposes be deemed to be a covenant and agreement contained in this security

Instrument, as the phrase 'covenant and agreements is used in Section 9. If Borrower is obligated to pay

Escrow Items directly, pursuant to a waiver, and Borrower ftils to pay the amount due for an Escrow item,

tender may exercise its rights under Section 9 and pay such amount and Borrower shall then be obligated

under Section 9 to repay to Lender any such amount. Lender may revoke the waiver as to any or all Escrow

Items at any time by a notice gives in ac@cordance with Se-.*Ion 15 and, upon such revocation, Borrower shall

pay to Lender all Ptwds. and In such amounts, that are then required under this Section 3.
LOIW*nwliaiuW'thu%cWlm*.alidboldFunftk.anamount.(aL)sufflcienttopwmkLandertoapply.the

Funds at " dwe spooffled. iinder P.BSPA, and Q)) not -to exceed the maximum mmnt *'*nder cm require

under RESPA. Lender shall estimate the amount of Funds due on flie basit of ourrma-dats and reasoniMo

estimates Of WqMdKUM Of fdWM Escrow JtWW or otherwise in accordance with Applicable Law.

The Funds shall be hold In an institution whose deposits are insured by a federal agency, Instrumentality,

or entity (Including'Lander, if Lender Is an Institution whose deposits are so insured) or in arty Federal Home

Loan Bank. Lander shall apply the Funds to pay the Escrow items no later than'the time specified under

RESPA. Lender shall not charge Borrower fbr holding and applying the Funds, annually anabrzing the escrow

account. or verlMns *e Bacrow Items, uuiw Lender pays Romnow interest on the Funds and Applicable

Law permits Leader to. make such a charge. Unless an igrean-Ant is mada'In writing at
.Applicable Law

requires Interest to be paid on the Funds, Lander shall not be required to pay Borrower any interest or earnings

on ** ftids, sonvww and Leader can agree in wridn& however, that Interest shall t)e paid on the Funds.

Lander shall without Coal*, on ==W WootaltI09 of the Funds as re"Ired by RESPA..
give IQ Borrower,

If there la a surplus of Funds hello In escrow. as defined under RESPA, Lender shall account to Borrower

for the excess funds In accordance with RESPA. if them is a shortage of Funds hold in escrow, as defted
under RESPA, Lander shall notify Borrower as required.by RESPA. and Borrower shall pay to Lander the

amount necessary to m*e up &*.Sb~ in acc@@ -with REOR4 but in ri9--more than 12 monthly

payments. Ifthere to a dqflciency of Funds hold In escrow, as defirted under RESPA, Lender "H noflll@r

-Borrovfer as'.requirvo by MPA, and Borrower shall pay'to Lander the amount necessary to make uj) the

deficient -
In accordance7 with RESPA, but in no more rich 12 mOnthly payments.

Uponpayment in Ml of all sums secured by this Security Instrument, Lander shall promptly refund to

Bonv~ any F%mds held by Lander..
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4. Charges; Lions, Borrower shall pay all taxes, assessments, chargM fines, and impositions attributar)[6

to the Property which can attain priority over this Security instrument, leasehold payments or ground rents on

the Property, if any, and Community Association Dues, Pecs, and Assessments, If any. To the extent that these

Items are Escrow Items. Borrower shall pay them In the manner provided in Section 3.

Borrower shall promptly discharge any lion which has priority over this Security Instrument unless

Borrower (a) agrees in writing to the payment of the obligation secured by the lien in a manner acceptable to

Lander, but only so long as Borrower is performing such agreement; (b) contests the lien In good faith by, or

defends against enforcement of the lien hi, legal proceedings which in Lendees opinion operate to prevent the

enforcement of the lien while those proceedings am pending, but only until such proceedings are concluded;

or (o) secures f1rom the holder of the lien an agreement satisfactory to Lender subordinating the lien to "
Security Instrument if Lander determines that any part of the Property Is subject to a lien which can attain

priority over this Security Instrument, Lender may give Borrower a notice identifying the lien. Within 10 days

of the date on which that notloe Is given, Borrower shall satisfy the lion or take one or mom of the actions set

forth above in this Section 4.

Lander may require Borrower to pay a one-time charge fbr a real estate tax verification and/or reporting

service used by Lander in connection with this Loan.
& Prop" Insurance. Borrower shall keep the Improvements now existing or hereafter erected on the

Property agalrat left by on, haseaxis_,iuciudal within the term "extended 'Overage." and any other

hazards IncludhM6 but not limited to, earthquakes and floods, for which Lender requires insurance. I"Is

insurance shall be maintained In the amounts (including deductible levels) and fbr the periods that Lender

requires. What Lender -requires pursuant to the preceding sentences can change during the term of the Login.

The insurance carrier providing the, insurance shall be chosen by Borrower subject to Lander's right to

disapprove Borrowees choice, which right shall not be exercised unreasonably. Lender may require Borrower

to pay, in connection with this Loan, either. (a) a one-time charge for flood zone determination, certification

and tracking services; or (b) a one-time charge for flood zone determination and certification services and

subsequent charges each time remappings or similar changes occur which reasonably might affect such

determination or certification. Borrower shall also be responsible for the payment of any fees imposed by the

Federal Emergency Management Agency in connection with the review of any flood zone determination

resulting from an objection by Borrower.
If Borrower fails to maintain any of the coverages described above, Leader may obtain insurance

coverage, at Lender's option and Borrower's expense. Lander is under no obligation to purchase any particular

type or amount of coverage Therefore, such coverage shall cover Lender, but might or might not protect

Borrower@ Borrowees equity in the Property, or the contents of the Property, against any risk, hazard or

liability and might provide greater or lesser coverage than was previously in effect. Borrower acknowledges

that the cost of the Insurance coverage so obtained might significantly exceed the cost of insurance that

Borrower could have obtained. Any amounts disbursed by Lender under this Section 5 shall become additional

debt of Borrower secured by Ws Security instrument These amounts shall bear interest at the Note rate from

the date of disbursement and shall be payable, with such interest, upon notice from Lender to Borrower

requesting payment
All insurance policies required by Lender and renewals of such policies shall be subject to Lendees right

to disapprove such policies, shall include a standard mortgage clause, and shall name Lender as mortgagee

and/or.as an. additional low payee. Leader shall,have the right to hold the policies and renewal certificates. If

Lendw mqulmI4 Bonv~'sball promptly give-to Lwbdw. all-mcapts ofpaid promh4us and renewal notices. if
Borrwww Obtain wry ftin of insurance severe be required by LeAAGr.`1!w'dwnW

go. not otherw or

destruction of.'the Property. such policy @hali Incl de a standard mortgage1i clause and shall name Lender as

mortgages and/or as an additional low payee.
In the event of loss, Borrower shall give prompt notice to the insurance carrier and Lender Lander may

make proof of lose If not made promptly by Borrower. Unless Lender and Borrower otherwise agree in

writing, any Insurance proceeds, whether or not the underlying Insurance was required by Lender, shall be

applied to restoration or repair of the property, If the restoration or repair is economically feasible and

'Landeft security Is not lenww& Dwing mob repair and resumed= pwio4 Lander shhU haw the right to hold'
such PropwW to Orsure the work Im

such Insurance proceeds until Lander has had an opportunity to Inspect

been completed to Lender's satisfaction, provided,that such inspection shall be unetartaken. promp@ly. Lander

may disbrim proceeds ftr the repairs and restoration In a single paymen@ or in. a series of progress payments

es the work to completed. Upless'an. agMilif"ant ia'Mlift in wrffingOr'Applicable Law rairkirlm irilenst to. be

paid on such Imumnas Proceeds, Leader shall not be required to pay Borrower my interest or-eamings on

such proceed& Fees for public adjusters, or other third Psrtllls@ retained by BOTrGwqr "I not be paid out of
the insurance proceeds. and lihall be the sold obligation of Borrower. If the restoration or'repair is not
acrintimically tesirible or Lendees secirtray woult be lessested. *w+=mnca groceeda ashallbs..ppll@q @dlhe

sums secured by this Security Instrument whether or not then due. with the excess, If any. paid to 136irowir,

60011,1ASUMOO PrQoeo& Shall be applied in the orda provided fDr in Section 2.

If Borrower abandons. file'ilegotlate andthe Prqperty Lender in
' settle OW "Table -hindrance claim -*y

and misted matters. If Borrower does not respond within 30 days.to a notice bom Lander that the insurance

carrier has ofBired to idtft a-claim, then Lander may negotiate and.settle the claim, -IU 30-day period will

begin when the notice io given. in either event, or If Lender acquires the property under section 22'or

o
.

thorwkis. Borrower hweby assigns to Lander (a) Borroweer, rights to any insurance proceeds in an 'Mount

Form 3003 -1/of (raw. M2)
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not to exceed the amounts unpaid under the Note or this Security Instrument, and (b) any other of Borrowees

rights (other than the right to any refund of unearned premiums paid by Borrower) under all Insurance policies

covering the Property, insofar as such rights are applicable to the coverage of the Property. Lender may use

the insurance proceeds either to repair or restore the Property or to pay amounts unpaid under the Note or this

Security lnstrurnent@ whether or not then due.
6. Occupancy. Borrower shall occupy, establish, and use the Property as Borrower's principal residence

within 60 days after the execution of this Security Instrument and shall continue to occupy the Property as

Borrowees principal residence for at least one year after the date of occupancy, unless Lander otherwise

agmes in writing, which consent shall not be unreasonably withhold, or unless extenuating circumstances exist

which am beyond Borrower's control.
7. Preservation, Maintenance and Protection of the Property-, Inspections. Borrower shall not

destroy, damage or Impair the Property, allow the Property to deteriorate or commit waste an the Property.

Whether or not Borrower is residing In the Property, Borrower shall maintain theProperLy in order to prevent

the Property from deteriorating or decreasing in value due to its condition. Union it is determined pursuant to

Section 5 that repair or restoration is not economically feasible, Borrower shall promptly repair the Property if

damaged to avoid further deterioration or damage. If Insurance or condemnation proceeds are paid In

connection with damage to, or the taking of@ the Property, Borrower shall be responsible for repairing or

restorms d1v plaim ty only
,

-sae-i proc-le for such purposes. Lender may disburse proceeds

for the repairs and restoration In a single payment or in a series of progress payments as ine woric is

completed. If the insurance or condemnation proceeds are not sufficient to repair or restore the Property,

Borrower is not relieved of Borrower's obligation for the completion of such repair or restoration.

Lender or Its agent may make reasonable entries upon and inspections of the Property. If it has

reasonable cause, Lender may inspect the interior of the Improvements on the Property. Lander shall give

Borrower notice at the time of or prior to such an interior inspection specifying such reasonable cause.

S. Borrower's Loan Application. Borrower shall be in default if; during the Loan application process,

Borrower or any persons or entities acting at the direction of Borrower or with Borrower's knowledge or

consent gave materially false, misleading, or inaccurate information or statements to Lender (or failed to

provide Lender with material information) in connection with the Loan. Material representations include, but

are not limited to, representations concerning Borrower's occupancy of the Property as Borrower's prhv--ipat

residence.
9@. Protection of Leader's Interest in the Property and Rights Under this Security Instrument. If (a)

Borrower falls to perform the covenants and agreements contained in this Security lnstrurnent@ (b) there is a

legal proceeding that might significantly affect Lendees interest in the Property and/or rights under this

Security instrument (such as a proceeding In bankruptcy, probate, for condemnation or forfeiture, for

enforcement of a lien which may attain priority over this Security Instrument or to enforce laws or

regulations), or (0 Borrower has abandoned the Property, then Lender may do and pay for whatever is

reasonable or appropriate to protect Lendar's interest in the Property and rights under this Security Instrument,

including protecting and/or assessing the value of the Property, and securing and/or repairing the Property.

Lender's actions can include, but are not limited to- (a) paying any sums secured by a lien which has priority

over this Security Instrument; (b) appearing in court; and (c) paying reasonable attorneys' fees to protect its

interest in the Property and/or rights under this Security Instrument, including Its secured position in a

bankruptcy proceeding. Securing the Property Includes, but is not limited to, entering the Property to make

repairs, change 160,04 mplace or board up doors and -windows, draln water frow.pipcB, allminste building or

other code violations.-cor dolig6raus-candidoi)aj and havo utilities turned an air oft 4i60USjj LG12dW MW.tdW

action. under this Section 9, Leader does not have to do so and to not u@der any duty br obligation to do so. jt

Is agreed that Lender Wours no liability far not taking wig or all actions authorized under this -Section 9.

Any amomts disbursed by Lander under itbia.bection 9 shall become additional debt of Borrower sedured

by this Security Instrument. The" amounts shall bear interest at the Note rate *am the data of diabumement

and shall be payable, withatich interest, upon notice fivm Lender to Borrower requesting payment.

If this Security Instrument is on a leasehold. Borrower shall comply with all the provisions of the lease.

If 13mewer acquires An title to.the Praparty,.0- lease4old and do *a title sbaU not maze unlass Lander

agrees to the merger In writing.
10. Mortgage -Insurance. If Lender required Mortgage Insurance as a condition of making Ole Loan.

Boirower-4holl.pay. the premiums required to maintain the Mortgage insurance in affwt. If, for any mason, the
Mortgage. instance. cove-toga required by Lander ceases to be'avaftblo Ikon the mortgagat. Water that-.

previously provided such'insurance and Borrowei-was required to.make separately designated payments

toward thepremiums for Mortgage Insurance, Borrower shall pay the premiums retialred. to- obtain coverage

substantially equivalarit-to the.martaose insurance previously In effect, at a cost substantially equivalent to the

cost to Borrower of the mar4pse Insurance a=n an aftarnxte@moftw Insurer selectedpravloasly.lWaff",
by Lander. N substantially equivalent Mortgage Insurance coverage is not available, Borrower shall continue

to Paw to Lander the. smount.of rise separately designated payments that were due when the Insurance coverage

M0111W. W be In elftot. Lende@.W'111 s6cepti use and retaiii *ess p .syments as'a ihon-reGandable low rose m. In

lieu of Mortgage insurance. Such low reserve shall be nonrefundable, notwithstandin the'fact that the Loon

Is ulthrimely"pold in fklll'NW Lander. shall not be -required to pay Borrower any Interes; or asmirw on such

loss reserve. Lender cZ no longer. require loss reserve payments If Mortgage bisurance coverage (in the

amount and.fbr the period that Lender requires) provided by an Insurer selected by Lander again becomes

-GA(AZ) (0200 6ii, (DM$) Page a of I I ISOM 3005 -1XM (rev. W02)
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separately designated payments toward the premiums for Mortgageavailable, is obtained, and Leader requires

makInsurance. If Leader required Mortgage In-- as a condition of Ing the Loan and Bon- was

required to make separately designated Payments toward the premiums for Mortgage Insurance, Borrower

shall pay the premiums required to maintain Mortgage Insurance in effect, or to provide a non-refundable loss

reserve, until Lender's requirement for Mortgage Insurance ends in accordance with any written agreement

between Borrower and Lander providing for such termination or until termination Is required by Applicable

Law. Nothing in this Section IO affiDets Borrower's obligation to pay Interest at the rate provided in the Note.
Mortgage Insurance reimburses Lander (or any entity that purchases the Note) for certain losses it may

Incur if Borrower does not repay the Loan as agreed, Borrower is not a party to the Mortgage Insurance.

Mortgage insurers evaluate their total risk on all such insurance in force from time to time, and may enter
into agreements with other parties that share or modify their ri*, or reduce losses. 7bese agreements are on

terms and conditions that am satisfactory to the mortgage insurer and the other party (or parties) to these

agreements. These agreements may require the mortgage insurer to make payments using any source of funds

that the mortgage Insurer may have available (which may Include funds obtained from Mortgage Insurance

premiums).
As a result of these agreements, Lender, any purchaser of theNote, another insurer, any reinsurer, any

other entity, or any affiliate of any of the foregoing. may receive (directly or indirectly) amounts that derive

fhal. (v. ..right be chat asewlead as) a poWen of 13ozzown-'s payments fbr hdad"Sa Insurance, in exchange for

sharing or modifying the mortgage insurees risk, or reducing losses. It such agreement provides that an

affiliate of Lender takes a sham of the insurees risk In exchange for a share of the premiums paid to the
insurer, the arrangement is often termed "captive reinsurance." Furtim-

(a) Any such agreements will not affect the amounts that Borrower has agreed to pay for Mortgage
Insurance, or any other terms of the Loan. Such agreements will not Increase the amount Borrower will

owe for Mortgage Insurance, and they will not entitle Borrower to any refund.
(b) Any such agreements will not affect the rights Borrower has - If any - with respect to the

Mortgage Insurance under the Homeowners Protection Act of 1998 or any other low. These rights may
include the right to receive certain dlselosures@ to request and obtain cancellation of the Mortgage
Insurance, to have the Mortgage Insurance terminated automatically, andlor to receive a refund of any

Mortgage Insurance premiums that were unearned at the time of such cancellation or termination.
11. Assignment of Miscellaneous Proceeds; Forfeiture. All Miscellaneous Proceeds are hereby

assigned to and shall be paid to Lender.
If the Property is damaged, such Miscellaneous Proceeds shall be applied to restoration or repair of the

Property, If the restoration or repair Is economically feasible and Lander's security is not lessened. During such

repair and restoration period, Lender shall have the right to hold such Miscellaneous Proceeds until Lender has
had an opportunity to inspect such Property to ensure the work has been completed to Lander's satisfaction,

provided that such inspection shall be undertaken promptly. Lender may pay for the repairs and restoration In

a single disbursement or in a series of progress payments as the work is completed. Unless an agreement is

made in writing or Applicable Law requires interest to be paid on such Miscellaneous Proceeds, Lender shall

not be required to pay Borrower any interest or earnings on such Miscellaneous Proceeds. Ifthezestoration or

repatris not economically feasible or Lender's security would be lessened, the Miscellaneous Proceeds shn11

be applied to the sums secured by this Security Instrument, whether or not then due, with the excess, If stay,
paid to Borrower. Such Miscellaneous Proceeds "I be applied in the order provided for in Section 2-

In the eventof _' tictal'toldb&- destruction. or Ion tn. value of the Property, the Miscellaneous proceeds
shall be lied to the sums measured by this Sticurity Instrument, whether or not then dueapp with %a

any, paid to Borrower.
In the event of Ak partial taking, desttuction, or loss in value of the Property in which the fait market value

of the-Property Immediately beftre@,the partial t*og. destruction, or loss in value it equal to or greater than -

the amount or the sums secured by this Security Instrument immediately before the'partial taking, destruction,

or loss in value, unless Borrower and Lender otherwise agree in writing, the sums secured by thts-Security
Instrument WWI be reduced by the amount of tbo Miscellaneous Proceeds multiptled by the following fraction:

(v) tho total, =want of the sums assessed Immediately before the partial taking, destruction, at loss in value

divided by (b) the fair market vahm of the Property Immediately bobre the paitiil@ taking, destruction, or loss

In value. Any lialance shall be paid tc? Borrowei.
In the event of a partial tokbig, destruction, or loss in value of the Property in which the fair market value

Olt the Property lmitisilats)y W"bre the @artlil taken& d6siriaction, or-168i ln'value Is Ion than the amount of
the sums secured inimadlately,before the partial taking, destruction, or loss in value, unless Bdrrowei and
Lender otherwise agree In writing, -the Miscellaneous Proceeds shall be applied to the'sums secured by this

-Security hshument Whether or not the sums am then due..
bw Wow by Lander. to.BMTOWW 4W tb@6 OIf ft Prop" to aboard by-borrower, or if,.& a - . ppmft

Party (as 4efined In On next sentence) offers to make an award to settle a aloha for damagM Borrower falls to

respon4 to Lander wtdft 30 pays other the date the notice is given, Lander is monetized to correct and awly
6r repatir of tbs'Propero or to the sums coined by this -the Miscellaneous Proo6eft eltiter to restoration

Security Instrumouk whafter or not then. due. "Opposing Party" means the third party that owes'Borrower
NgsWltmousProcoodsor-*epxrtyagabmwhornBonowwbas'arigbtofactioninngardtoM"laneom
Proceeds. -

Bomo,@Vor shall be in default If any action or proceeding. whather civil or arimingi, is begun that, -in

Lander's judWent, obuldresult In ftfisiture of the Property or other material impahmsent of Landses interest

Form 3003 IM (Mv. W02)
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in the Property or rights under this Security Instrument Borrower can cum such a default and, if "eration
has occurred, reinstate as provided In Section 19, by causing the action or proceeding to be dismissed with a

ruling that, in Londer's. judgment, precludes forfeiture of the Property or other material Impairment of Lenders
interest in the Property or rights under this Security Instrument. 'Me proceeds of any award or claim for

damages that are attributable to the Impairment of Lendees interest in the Property are hereby assigned and

shall be paid to Lander.
All Miscellaneous Proceeds that are not applied to restoration or repair of the Property shall be applied in

the order provided fbr in Section 2.
12. Borrower Not Released; Forbearance By Lender Not a Waiver. Extension of the time for

payment or modification of amorthation of the sums secured by this Security Instrument granted by Lender to

Borrower or any Successor In interest of Borrower shall not operate to release the liability of Borrower or any

Successors in interest of Borrower, Lender shall not be required to commence proceedings against any

Successor in Interest of Borrower or to reftse to extend time for payment or otherwise modify amortization of

the sums secured by this Security InstrumeW by resim of any demand made by the original Borrower or any

Successors In Interest of Borrower. Any flurbearance by Leader in exercising any right or remedy including,

without limitation, Lander's acceptance of payments from third persons, entities or Successors in Interest of
Borrower or In amounts less than the amount then due, shall not be a waiver of or preclude the exercise of any
WgM etc remody

13. Joint and Several Liability; Co-signers, Successors and Assigns Houna. Borrower covanwits and

agrees that Borrower's obligations and liability shall be joint and several. However, any Borrower who

co-signs this Security Instrument-but does not execute the Note (a Ile-*-signer). (a) is co-signing this Security

Instrument only to mortgage, grant and convey the consignees interest In the Property under the terms of this
Security Instrument, (b) Is not personally obligated to pay the sums secured by this Security Instrument; and

(o) agrees that Lender and any other Borrower can agree to extend, modify, forbear or make any

accommodations with regard to the terms of this. Security Instrument or the Note without the co-Mgnees

consent.
Subject to the provisions of Section 18, any Successor In Interest of Borrower who wm- mes Borrower's

obligations under this Security Instrument in writing, and is approved by Lender, shall obtain all of Borrower's
rights and benefits under this Security Instrument. Borrower shall not be released from Borrower's obligations

and liability under this Security Instrument unless Lander agrvn to such release in writing. The covenants and

agreements of this Security instrument shall bind (except as provided in Section 20) and benefit the success=
and assigns of Lander.

14. Loan Charges. Lender may charge Borrower fees for services performed in connection with

Bomower's default. for the purpose of protecting Lender's Interest In the Property and rights under this

Security instrument, including, but not limited to, attorneys' fees, property inspection and valuation fees. In

regard to any other ftes, the absence of express authority In this Security Instrument to charge a specific fee to

Borrower shall not be construed as a prohibition on die charging of such fee. Lender may not charge fees that

are expressly prohibited by this Security Instrument or by Applicable Law.
If the Loan is subject to a law which sets maximum loan chargv% and that law is finally Interpreted so

that the interest or other loan char&--s collected or to be collected in connection with the Loan exceed the

ptrmitteed Ilmlts, then: (a) any such loan charge shall be reduced by the amount necessary to reduce the charge
to the permitted limit; and (b) any sums alreadycollected from Borrower which exceeded permitted limits will

be refinided.to, Borrower. Looder may choose to noke this T*Amd by reducing &* principal owed under the-

Notis or ty nibkbW a diroot payment to Bonv%w. If a rafkad redu* Principe the 'reclaction will be troated as

a partial ment without any prepayment charge (whather or not a prepayment ch@@'Is provided .110i.

under the Borrower's acceptance of vW such ralUnd made by direct payment to - Borrower wilt
constitute a waiver of any right of action Borrower might have arising out of such overcharge.

15. Notices. All notIces given by Borrower or Lender In connection with this Security Instrument must
be in writing. Any notice to Borrower in connection with this Security Instrument shall be deemed to have
been given to Borrower when matted by fast class mall or when actually delivered to Borrowees. notice

c4matitate notice to all Borrowers unless

d" be the Propaity Address unless
Lender Borrower shall promptly notify

for reporting Borrower's change of
-that specified procedws. 7here WV. be
any one time. Any notice to Lander shall
address stated herein unless Lander has

designated another address by notice to Borrower. Any In connection with this Security Instrument
shall not be domed to have been given to Lender4mUl actually r6cei der, any ceved by Len if notl required by
this Security Instrument Is also required under Applicable Law, the Aj)pIfcib1* Law'koqtziroment will satIS&
the corresponding requirement under this Security Instrument

16. GavoMing LaVn fileverabillity; 7kis Secuft buftunsent shall be govmeif
by Moral law and the law of the Jurisdiction In which the Property Is located. All rights and obligations
ocintabled in *b Security hmitrument are subject to any xeqatroments and limitations of Applicable Law.
Applicable Law might explicitly or Implicitly allow ths'parties to agree by obahsat or It might his sting, but
such silence shall not be construed as a prohibition against agreement by contract In the event that any

ARMAZI (0206) OHL (DOMM Form 3003 1101 (rev. GX2)
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DOC ID
provision or clause @of this Security Instrument or the Note conflicts with Applicable Low, such conflict shall

not affect other provisions of this Security Instrument or the Note which can be given effea without the

conflicting provision.
As used in this Security Instrument- (a) words of the masculine gender shall mean and include

corresponding neuter words or words of the feminine gender, (b) words In the singular shall meari and include

the plural and vice verse; and (6) the word "may' gives sole discretion without any obligation to take any

action,
17. Dorrower's Copy. Borrower shall be given one copy ofthe Note and ofthis Security Instrument.

18. Transfer of the Property or a Beneficial Interest In Borrower. As used in this Section 18,

"Interest In the Property' moms any legal or beneficial Interest in the Property. including. but not limited to,

those beneficial interests transferred In a bond for deed, contract fbr deed, installment sales contract or escrow

agreement, the Intent of which is the transfer of title by Borrower at a ftture date to a purchaser.
IfalloranyponofthoPropaWoranyInftrestinthoPIropertyissoldorbvmsfag. d(orifBorrowerisnot

a natural person and a beneficial interest In Borrower is sold or transferred) without Landees prior written

consent, Lender may require immediate payment in fall of all sums secured by this Security Iintrument.

Mowever@ this option shall not be wcervised by Lender If such exercise is prohibited by Applicable Law.

If Lender exercises d-ds option, Lender shall give Borrower notice of acceleration. The notice sh*U

previd-ft a perle-1 of -1, laws than 140 days from the date the ofice is given In accordance with Section 15

within which Borrower must pay all sums secured by this Security instrument. it t5orrowor MIM To pay 0MR,

sums prior to the expiration of this period, Lender may Invoke any remedies permitted by this Security

Instrument without fUrther notice or demand on Borrower.
19. Borrowees Right to Reinstate After Acceleration. If Borrower meets certain conditions, Borrower

shall have the right to have enforcement of this Security Instrument discontinued at any time prior to the

earliest of- (a) five days before sale of the Property pursuant to any power of sale contained in this Security

Instrument; (b) such other period as Applicable Low might specify fbr the termination of Borrowees right to

reinstate, or (a) entry of a judgment enforcing this Security Instrument- Those conditions are that Borrower.

(a) pays Lender all sums which then would be due under this Security instrument and the Note as if no

acceleration had occurred; (b) cures any defkult of any other covenants or agreements; (c) pays all expenses

incurred In enforcing this Security Instrument, including. but not limited to, reasonable attorneys! fees6

property Inspection and valuation fees, and other fees hicurred. for the purpose of protecting Lender's interest

in the Property and rights under this Security Instrument; and (d) takes such action as Lender may reasonably

require to assure that Lendees interest In the Property and rights under this Security instrument, and

Borrowar's obligation to pay the sums secured by this Seourlty Instrument, shall continue unchanged, Lender

may require that Borrower pay such reinstatement sums and expenses in one or raorr. of the following formal.

as selected by Lender (a) cash; (b) money order, (c) certified check, bank check, treasurers check or cashiees

check, provided any such check is drawn upon an Institution whose deposits are insured by a federal agency,

instrumentality or entity; or (d) Electronic Funds Transfer. Upon reinstatement by Borrower, this Security

Instrument and obligations secured hereby shall remain fully effective as If no acceleration had occurred.

However, th Is right to reinstate &ha] I not apply In the case of acceleration under Section 1 8.

20. Sale of Note; Change of Loan ServIcer; Notice of Grievance- The Note or a partial Interest In the

Note (together with this Security Trstrurnew.) can be sold one or mom times without prior notice to Bormwer.

A sale might result in a change in the entity (known as the "Lo= Servi=') that coLlects Periodic Payments
other ortgag ervi

due under the Note and this Semity in 0, loan s CUIX obligations under

the muts, this security xnstrumentjm4 -Appnoubte raw. Then also t@lgkt @be pne or mate changes of the Loan
will bi given

Servicer unrelvited to sale of the NoW If theft in a change ;b@f the Lam Servicer, Borrower
written notice of the change which will state the name and.addrws of the new Loan Servicar, the address to

whichpayments should be made and'any other Wbiwation RESPA requires in connection with a notice of

transfer of servicing. If the Note is sold and thereafter the Loan is serviced by a Losm Servicer other than the
rvicing obligations to Borrower will remain -with the Loan Servicer

purchaser of the Note. the Mortgage loan se
or be transierred to a successor Loan Servicer and we not assumed by the Note purchaser unless othet-wise

provided-by. tho. list* purch
men6% join,'or be johied to WW.IwdWW notion (as either an

Neither Borrower nor Lender may corn
Individunfiffigant or the member of a class) that arises from the other party's actions pursuant to this Security

Instrument or that alloys that the other party ha breached any provision of. or any duty owed by reason of,

this 9e=IW Jftitimev& until *Wb 13WMWW ci-Lentlar h*W notified tbavaer party (Wi* aucil notice given in

compliaxice with dw re"irements of sectiort 15)-of such alleged breach and afforded the other party hereto s:

reasonable pariod after tho'giving of such notice to take corrective action. If Applicable Law provides a time

period which must ela nfbre certain a .cdon can be taken, that time peflad will be dmned to be reasonablepsel
and-oRW purposes error$ pwragra* 7-6 note& iVE acceleration pportunIV to ourie &IyAn to Borrower pursuant

'Sebtlon' I 8'shall be defamed to
to Section 22 and the notice of acceleration given to Borrower pursuant to

ss@:I* the notice and opportunity to take corrective action provisions of this Section 20.

2L Hat"ous'Substances. As used In this Sectlon:2 1: @a) "Hazardous Substarme we tbos6 substartcqs

defined as wAo or hazardous substances, polhitants, or wastes by Environmental Law and dio -following

substanew Suolln% karosene, other fiannnablo or twde pelmlewn products, boc@lc pesticides and herbicidal,

volatile solvents, materials containing asbestos or formaldehyde, and radlowtive tuaftriabr, (b)

-9A(AZ) p2m) OHL (00106) Form 3003 IM (mv, OM)
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DOC ID
BY SIGNING BELOW, Borrower accePts and gmes to the term and covenants contained in this

Security Instrument and in any Rider executed by Borrower and recorded with It

L@c'
(S-1)

ANI -Eknrawer

12

CONSTANCE BAXTE R MARLOW %.

(seal)
-13orrower

(lseal)
-Borrower

STATE OF ARIZONA, -4@owo-p@ County ss:

Ue fo-moft-Instrum"it was as& maiviedged betbre me tble
by

..MY "mi."fon H*Pfres:

Ase!!Nk AM W*AY
NVAMP46ft-AdW"

0%.*A(AX) (02W) OHL JOW85) Form $003 V01 (rev. WM
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prepared by. DENNIS GUTIERREZ
LOAN

Interestonlym AD.TUSTABLE RATE NOTE
(On,-YSW LOOR ludox (As Published in VW WOU StPest JOWPIaO - Rate Caps)

THIS NOTE CONTAINS PROVISIONS ALLOWING FOR A CHANGE IN MY FIXED INTEREST RATE

TO AN ADJUSTA13LE IWEP-98T RATE AND FOR CHANGES IN MY MONTHLY PAYMENT. THIS

NOTE LIMITS THE AMOUNT MY ADJUSTABLE INTEREST RATE CAN CHANGE AT ANY ONE

TIME AND THE MAXIMUM RATE I MUST PAY.

MARCH 29, 2007 CoRtwxLL13
.

ARX7ANIA

(PItYl

2560 N PAGS SPR=02 pm, CORRVILT-B, AZ 86320-6122
gpropnv Addn=l

1. RORROWI&R-s PROMME TO PAY
inmumfbroloantbatrhaverwAived.IPrOmisOtIDPmYIJ.S.$ 42S,000.00 (ibis amount is called "Principal"),

plus interest, tooth* order of Lender. Lender Is

countrywide Bank, 783,
I will make all payments under this Note in the form Of cash, check or money order.

and who Is entitled to
I understand that Lender may tmnsftr this Note. Lender or anyone who takes this Note by transfer

receive payments under this Note is called the"Note Holden'

2. 114TEREST principal has been paid. I will pay interest at - yearlyinterest will be charged on unpaid principal until the full amount of
rate of s.250 %.Theinterestratolwillpay-ey change in accordance with Section 4 of this Note.

The interest rate required by this Section 2 and Section 4 of this Note is the rate I will pay both before and after any default

described in Section 7(13) of this Note.

3. PAYMENTS
(A) Time and Place of Payments
lwillmakeapaymentonthe first dayofeverymouthbeginningon MAY 01, 2007

Before the Ph-st Principal and Interest Payment Due Date as described in Section 4 of this Note. my payment will consist only Of

the interest due on the unpaid principal balance of this Note. Thereafter, I -ill Pay principal and interest by making a payment

every month-as provided below.
I will make my rA0a*lY Payments Of Principal and interest beginning on the First principal and interest Payment Due Date

as described in sootton 4 of this Note. I will make theft payments every month until I have paid all of the principal and interest

and any other dunes described below that I may owe under this Not& Each monthly PSyme[A will be applied as of its

scheduled due dat% and If the payment includes both principal and Inverest, it will be applied to Interest before Principal. If, an

APRXL 01, 2037 I still owe amounts under this Note, I will pay those ainounts in full on that date. which is called

the I.Mullity DItI.i.
I will make my monthly Payments at

P.O. Box 10219, Van NuYS, CA 91410-0219
or at a different place If required by the Note Holder.

(B) Ankount of My Initial Monthly Payments
entwinbeintheamountofXY.S.S 2,213.54 beg" the phst principal and Interestmy monthly paym interest at the rate determined as

Payment Due Date. and thereafter will be in an amount sufficient to repay the principal and
described In Section 4 of this Note In substantially equal Installments by the Maturity Date. The Note Holder wilt notify me
prior to the date of change In monthly payment

(C) Monthly Payment Changes
Changes in my monthly payment will reflect changes in the unpaid principal of my loan and in the interest raft that I must

pay. no Note Holder will determine my now interest rate and the changed amount of my monthly payment In accordance with

Section 4 or 5 of this Note.

CONV
- ONE YEAR LISOR INDEK0 MM-nSrAM kdowat Onty ADJUSTABLE RAM NOTE
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4. ADJUSTABLE INTEREST RATE AND MONTHLY pAypAUINT CHANGES
(A) Change Data
The Initial fixed Interest rate I will pay will chow to an adjustable interest raw on the f Irst day of

APRTL, 2017 and the adjustable Interest rate I will pay way change on Om day overy 12th month thereafter. The

date on which my initial fixed intereg rate changes to an adjustable interest rate, and each date on wiuch my adjustable interea

rate could change, Is ogled a "Change Date."
(B) The Index
Beginning with the first Cbange Date, my adjustable Interest rate wilt be based on an Index. The 'index' Is the average of

interbank offend rates fbr on"ear U,S. dollar-denominated deposits in the London market CLIBOR), as published In The Way

Street Journal. The most recent index figure available *3 of the date, 45 days before each Change Date is called the "Current

Index.11
If the Index is no longer available, the Note Holder will choose a new index that is based upon comparable information.

The Note Holder will give me notice of this choice.

(C) Calculation orchanges
Deft" each Change Date, the Note Holder will calculate my now interest raft by adding

TWO & ONE-QUARTAR percentage points ( 2.2SO %) to the Current Index. The Note Holder will then

round the result of this adman to the nearest one-eighth of we percentage point (0. W*A). SubJect to the limits stated in

Section 4(D) below. this rounded amount will be my now interest raft until the next Change Date.

Ifts Mts Raides will thee detumla- 41- amount of the monthly Evateat that would be sufficient to repay the unpaid

principal that I am expected to owe at the Change Date in fail on the mabaity Liate at my now Wt gift in 9-e st"WASll" equal

payments. 'Me result of this calculation will be the now amount of my monthly payment.

(D) Limits on Interest Rate Changes
The Interest rate I am required to pay at the first Change DM will not be greater then 3.3-.2.so % or less than

2.230
%.ThereaftrmyadjustableintwwtmtowillneverbeinoreasedordeereasedonanyWneeChangeDaWbymore

than two percentage points from the raft of interest I have been paying for the preceding 12 months. My interest raft will never

begreaterthen 3.:L.2so %.
(E) Effective Date of Changes
My now Intend rats will become, eftetive on each Change Dam I will pay the amount of my nerw monthly payment

beginning on the first monthly payment date niter the Change Date until the amount of my monthly payment changes again. -

(F) Notice of Changes
Before the effective date of any change In my interest rate and/or monthly payment the Note Holder will deliver or mail to

me a notice of such change. The notice will include information required by law to be given to me and also the title and

telephone number of a person who will answer any question I may have regarding the notice.

(G) Date of First Principal and Interest Payment
The date of my first payment consisting of both principal and Interest on this Note (the "First Principal and interest

Payment Due Date") shall be the first monthly payment date after the first Change Date.

S. BORROWER'S RIGHT TO PREPAY
I have the right to make payments of Principal at any time before they are due. A payment of Principal only is known as a

'Prepayment." When I make a Prepayment, I will tell the Note Holder in writing that I am doing so. I may not designate a

payment as a Prepayment If I have not made all the monody payments due under this Note.

I may make a full Prepayment or partial Prepayments without paying any Prepayment charge. The'Notc Holder will use

my Prepayroquts to reduce the amount of Principal that I owe under this Note. However. the Note Holder may apply my

Prepayment to the accrued and unpaid interest on the Prepayment amount before applying my Prepayment to reduce the

Principal amount of the Note. If I make a partial Prepeymeu4 them will be no changes In the due date of my monody payments

unless the Not* Holder agrees in writing to those changes. If the par" Prepayment is made during the period when my monthly

payments consist only of intervs4 the aruoAmt of the monthly payment will decrease for the remainder of the tam when my

payments Consist of only interest. If the partial Prepayment is made during the period when my payments consist of principal

and interest@ my partial Prepayment may reduce the amount of my monthly payments after the first Change Date following my

partial ?repayment. However, any reduction due to my partial Prepayment may be offliet by an interest rate increase.

6. LOAN CHARGES
If a law, which applies to this loan and which sets maximum loan charges, is finally interpreted so that the Intenst or other

loan charges collected or to be collected in connection with this loan exceed the permitted limits, then: (a) any such loan charge

shall be reduced by the amount necessary to reduce the charge to the permitted limit; and (b) any sums already collected from

me that exceeded permitted limits will be refunded to me. JU wow Holder may choose to make this refisad by reducing the

Principal I owe under this Note or by making a direct payment to me. If a reftind reduces Principal, the reduction will be treated

as a partial Prepayment.

7. BORROWER'S FAILURE TO PAY AS REQUIRED
(A) Late Charges for Overdue Payments
IftheNoteHaiderhasnotrecoivedthefullamountofanymonthlypaymentbytheendof V:EFTE=q calendar

days after the date it Is dus, I will pay a late charge to the Note Hokler.'Me amount of the charge win be S.000 1A10fmy

overdue payment of intares4 during the period when my payment is interest only, and of principal and Interest therealler. I will

pay this late charge promptly but only once on each late payment.
(B) Default
If I do not pay the Wn amount of each monthly payrnant on the date it Is due, I will be in default.

COW
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''LOAN

(C) Notice of Deftult tolling me that if I do not pay the overdue amount by R

If I am In defoult, the Note Holder may send me a written notl
ed full amount orprincipal that has not been paid and all the

certain date, the Note Holder may require me to Pay imm lately the
interest that I owe on that amount. That date must be at least 30 days after the date on which the notice is mailed to Me Or

delivered by other means.
(o) No waiver ByKate Holder

to pay immediately in full as described above,
Even if, at a time when I am In defludt, the 140to Holder does not require me

the Note Holder will still have ft right to do so if I am In default at a later time.

(g) Peyment of Noto Holders Costs Brad Expenses
r1older has required me to pay Immediately in fall as described above, the Note Holder will have the right to beIf the Note I

t prohibited by applicable law. Those
paid back by me fbr all of its costs and expenses in enforcing this Note to the extent no

expenses include, for example, reasonable attOmeYe fees.

s. GrVING OF NOTXCRS;
that must be given to me under this Note will be given by

Unless applicable law requires a different method. any notice
delivering It or by mailing It by flat class mail to me at the Property Address above or at & different address if I give the Note

Holder a notice ofmY different address-
to the Note Holder under this Note will

Unless the Note Holder requires a different method, any notice flat must be given
be alven by Mail!% it by first clus mail to the Note Holder st the address stated In Section 3(A) above or at Et difftront address

if I am given a notice of that citrxercnt Ituarcs-

9. OB)LIGATIoNS OF PERSONS UNDER THIS NOTE
ully and personally obligated to keep all of the promises node in

if more than one person signs this Note, each person is f
is 9 water. surety Or endorser of this Note is

this Note, including the promise to pay the1kill amount owed. Any pan- who a u

also obligated to do these things. Any person who takes over these obligations, including the obligations of a guarantor. suretY

or endorser of this Note. is also obligated to keep all of the Promises made In this Note, The Note Holder May enftve its rights

under this Note against each Person Individually Or against all of us t*gether- This meons that any one of us may be required to

pay an of ate amounts owed under this Note.

10. WArVERS waive the rights of Presentment and Notice of Dishonor.
I and any other person who has obligations under this Note

ounts; due. "Notice of Dishonor4' means the
Itprosentraent, means the tight to require the Note 1-101der to demand payment of am

not been paid.
right to require the Note Holder to give notice to other persons that amounts due have

11. UNWORMSSCUREDNOT8
This Note is a uniform instrument with limited variations in Boato Jurisdictions in addition to the protectiom given to the

Note Holder under this Note. a Mortgage, Deed of Trust, or security Deed (0- "Security hwhvmene% dated the same date as

this Note;, protests the Note Holder from possible losses that ntight result if I do not keep the promises that I make in this Note.

not Sacudty Instrument describes how and under what conditions I may be required to make immediate Payment in full of all

amounts I owe under this Note. Some ofthose, conditions read as follows:

(A) Until my Initial fixed Interest rate changes to an adjustable Interest rate under the terms stated in Section 4 above,

Uniform Covenant I a of the Security Instrument $hall read as follows:

Transfer of the Prop" or a Beneficial Interest in Borrower. As used in this Section 19, "Interest. in the

property- means my legal or beneficial interest in the PrOPOrtY, including, but not limited to, these beneficial

Interests transfand h-L a bond for doed, contract for dead, installraeat Bales contract Or e,mr(yw agreement, the Intent of

which Is the tz wife of title by Borrower at a future daft to a purchaser.
If all or any pan of the Property or any Interest In it is sold or transferred (or if Borrower is not a natural person

and a beneficial interest In Borrower Is sold Or trOmferred) without Leadees prior written consent@ Leader may, at Its

option, require immediate payment In full of all sum3secured by this Security Instrument. However, this option shall

not be exercised by Lander If exercise if; prohibited by federal law.
. The notlee, shall provide aif Lender exorcises this option, Lender shall give Borrower nutlev Of acceleration

period of not less than 30 days &Om the data the notice ir, given in accordance with Section 15 within which Borrower

Must pay all sums secured by this Security JUStrUMent- NBorrower falls to pay these sums prior to the expiration Of

Ws period, Lender may invoke any remedies porraitted by this Security Instrument without further notice or demand

on Borrower.

(13) When my initial fixed interest rate changes to an adjustable interest rate under the terms stated in Section 4 above,

Uniform Covenant I g of the security instrument described In Section I l(A) above shall then cease, to be in effect, and Uniform

Covenant 18 of the Security Instrument shall Instead read as follows'

Transfer of the Prop" or a Beneficial interest in Borrower. As used in this Section Is. "Intomt in the
proporty,, race" any legal or beneficial interest in the property, including, but not limited to, those beneficial

interests transferred in a bond ft dood. contract for ds8d. Installment Bales contract Or ewrow We'ement, the intent of

which Is the transfer of title by Borrower at a fitture date to a purcham.

CONV
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IfanoranypaAoftb*PropertyormWInWrOdiu*P-P'rOPwtyi3soldorUmsf-- (Or-ifB

Wm Lender's prior written consent,
natural pergon and , beneficial Interest In Borrower 18 sold or Usnaferred) out

ant However, this option
Lander may require immediate payment in fj311 of all sums secured by this Security lnstmm

pplicable Law. Lender also shall not OXOMISO this
shall not

%

be exerelsed by Lender If such exercise is prohibited by A

required by Lander to evaluate the intended
option ji. (a) Borrower causes to be submitted to Lender information

determines that Lendees
tmnsface as if a now loan were being made to the ftwftrw, and (b) Lender reasonable

security will not be Impaired bY the loan 43SUCIPtion and that the risk of a breach of anY covenult Or agmOmeut In,

this Security Instrument is acceptable to Lander.

To the wdent permitted by Applicable Law. Lender may charge a reasonable fee as a condition to Lendees,

consent to the loan sagunVdon. Lander may also require The trimx%rcs to sign an assumption agreement that is

acceptable to Lander and that obligates the transferee to keep an the promises and agreements made In the Noto and

in this Security batrument. Borrower will continue to be obligated under the Note and this Security Instrument

unless Lender releases Borrower In wrWing.

If Lender exercises the option to require Intmedfate payment in full, Lender shall give Borrower notice of

acceleration. The notice shall provide a period of not less than 30 days fk'om the date the notice is given In accordance

with Section Is within which Borrower must PaY all sums secured by this Security Instrument- If Borrower fAls to

pay these sums prior to the expiration of this period, Lander may Invoke any remedies permitted by this Security

Instrument without fbrther notice or demand on Borrower.

WrrNESS THE HAND(S) fi@ND SEWS) OF THE ONED.

(seal)

C. SAILRY 4a*rr*,A-

-Bomower

(seal)

(Seal)
-BMOW"

pvt Origina OnW

OONV
9 muLmsTATE intereat orgy ADJUSYAGLE RKM NOTE - ONE

YEAR UROR INDGX
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ggp I aP:f 311long

japam Abo"Thts Line FOr ROGGrOnt Date)

FIXED/ADJUST"LE RATE WDER
(Lmoit one.,year ]Index (As ftblfthed In Me Wall SrrOOt JOwnai) CaPs)

Attar Recording Return To:
00UMMy"IDS HOME LOANS, INC!
148 SV-79 DOMMI]MIT I?POCBSSXM

P.O.Sox 10423
Var, guys, CA 91410-0423

prepared By-.

DENNIS GUTIERRUZ

1356707
Wocto.crow/Cloning #1

7MS FMWIADJUSTAj3LE RATr, RMER is made this TwaNTY-NIN'TH day Of

KARca, 2007 and is incorporated Into and shell be deemed to alnend *n'a 84PP"'4 the MorIgage'
Dead of Trust, or Security Deed 00 Security comment.) of the same data given by the undersigned
C'B*rrowee) to secure aorrowees FixediAdjustm1ble Raft Note (the '"Oten to
C0,tmItxVw:Lde sank, F68 -

in the Security jmsttumant and located at:(-Lendee) ofthe same date and covering the Pr0116rW described
2560 N pAGrb SPRINGS PM, C0RNvXLLZ, AZ 86325-6122

tproperly AddMa)

CONV
ST ONLY0 MULTIVIIATF FIX111"ADJUSTAMA FIAM nj"R - wei one-Yew L03OR - sinale FOMBy IN,

2U79&,XX OWMM pa" I o14

2 3 9 9 I
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DDOT 4134299

DOC MD
THE NOTE PROVIDES FOR A CHANGE IN BORROWEIrS FIXED INTUREUT KA I tz
TO AN ADJUSTABLE INTEREST RATE. THE NOTE LIMITS THE AMOUNT
BORROWEMS ADJUSTABLE INTEREST RATE CAN CHANGE AT ANY ONE TIME
AND THE mAximum RATE soRRoweRmusT PAY.

ADDrrIONAL COVSKAMM. In addition to the covenants and agreements made in the Security
Instrument, Borrower and Lander farther covenant and agree as follows-

A. ADJUSTA33LE RATZ AND MONTHLY PAYMENT CELANGES
The Note provides for an Initial fixed Interest rate of 6.2so The Note also provides for achange in the Initial fixed rate to an adjustable Interest rate, as follows-

A14 1 ANUICS A RViL IS XIq0rr#" IfIM k P* W-MR1 0RmfeNs
(A) Change Dates
The Initial fixed interest rate I will pay will change to an adjustable Interest raw on the

f irst day of "RIL, 2017 and the adjustable interest rate I will pay may change
on that day every 12th mouth thereaftw, The date on which my initial fixed interest rate changes to an
a4lustable, Interest rate. and each date on Which my a4lustable Interest rate could change, is called a 'Change
Date."

(8) The Index
Beginning with the first Change Date, my adjustable interest rate will be based on an Index. The 'Index'Is the average of Interbank offered rates for one year U.S. doller-denominated deposits in the London market

('LIBOK"), as published la the 7ft Wall Street Journal. The most recent Index figure available as of the date
45 days before each Change Date is called the "Current Index."

If the Index is no longer available, the Note Holder will choose a new index that is based upon
comparable Information. 7be Note Holder will give me notice of this choice.

(C) Calculation of Changes
Before each Change Date6 the Note Holder wilt calculate my new interest rate by adding

TWO & ONE-QUARTER Percentage Points ( 2.250 %) to the Current Index. The Note
Holder will then round the result of this addition to the nearest one-eighth of one percentage point (0.125%).
Subject to the limits stated In Section 4(D) below, this rounded amount will be my now interest rate until the
next Change Date.

The Note Holder will then determine the amount of the monthly payment that would be sufficient to
repay the unpaid principal that I am expected to owe at the Change De" in full on the Maturity Date at my
now Interest rate In substantially equal payments. 7be result of this calculation will be the new amount ormy
monthly payment.

(D) Limits onluterest Rate Changes
Theintomtmtelamre"iredtopayattheffr,stChangoDatewillnotbegrestardwn il.2so %orless than 2, 2 S 0 94. Thereafter. my adjustable Interest raft will never be increased or decreased on anysingle Change Date by more then two percentage points ftom the rate of Interest I have been paying for the

procedingl2montha.Myintemtratowillneverbegmaterthan 11.2SO
(N) Effective Date of Changes
My now Interest rate will become effective on each Change Date. I will pay the amount of my nowmonthly payment beginning on the first monthly payment date after the Change Date until the amount of mymonthly payment changes again.

(F) Notice of Changes
7be Note Holder will deliver or mail to me a notice of any cliauges in my Initial fixed Interest rate to ann4justable interest raft and of any changes In my u4justable Interest rate before the effective date of anychange. The notice will include the amount of my monthly payrnerI4 any intbrination required by law to begiven to me and also the title and telephone number of a person who will answer any question I may haveregarding the notice.

DOW
0 MULTISTATE FIXEDADJUSTABLE RATE RIDER - WSJ Orw-Yew L160R - Wn0e Fom*/ INTEREST ONLY"95,XX (04M) Pa"204 tree

4&
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DDOT 4130299

. ......... ... -- ----- ..........

DOC ID
'REST IN BORROWERB. TRANSWR OF TjME PROpERTy (,R A DWEVICL4L HiTE

1. Until Borrowees Initial fixed interest raft changes to an a4lustable interest rate under the terms stated
In Section A above, UnMrM Covenant 18 Ofthe Security kstrument shall "ad as fOllows-

Transfer of the Property or a Beneficial Interest 18 Borrower. As used In this Section 18,

"Interest In the Prop"" means any legal or beneficial Interest: in the PrOP"W, Including. but not
limited to, those beneficial interests transferved In a bond for deed, contract for deed, Installment
sales convect or wrow agreement, the Intent of which is the transfer of title by Borrower at a
future date to a purchaser.

If all or any part of the Property or any Interest In the Property Is sold or transferred (or if
Borrower Is not a natural person and a beneficial interest In Borrower Is -sold or tretnafenvd) without
Lender's prior written consen4 T.Amder may require Immediate payment In fWl of all sums secured
by wN Securilly man-umeniCMwvvox-, this uption 812MI not be exercised by Le- reach exaccime
Is prohibited by Applicable Law.

IfLender exercises this option, Lender shall give Borrower notice of acceleration. 'rho notice
shall provide a period of not ton than 30 days from the dam the notice Is given In accordance with
Section 15 within which Borrower must pay all sums secured by this Security Instrument. if
Borrower foils to pay these sums prior to the expiration of this period, Lender may invoke any
remedies permitted by this Security Instrument without further notice or demand on Borrower.

2. V/han Sorrowees initial fixed interest rate changes to an adjumble Interest rate under the
terms stated In SoOlon A above, 'Uniform Covenant 18 of the Security Instrument described in
Section BI above sW1 then ocase to be ba effect, and the provisions of"Uniftm Covenant to ofthe
Security Instrument shall be amended to read as follows;

Transfer of the'Property or a Beneficial Interest In Borrower. As used in this Section 18,
"Interest In the Property" means any legal or beneficial Interest in the 'Property, including, but not
limited to, those beneficial Interests transferred in a bond for deed, contract for deed, installment
sales contract or escrow agreement, the intent of which is the transfer of title by Borrower at a

future date to a purchaser.
If all or any part of the Prop" or any Interest In the Property is sold or transferred (or if

Borrower is not a natural person and a beneficial interest In Borrower is sold or transferred) without
Lender's prior written consent, Lender may require Immediate payment in full of all sums secured
by this Security Instrument. Howeve;4 this option shall not be axwdsed by Lender if such exercise
is prohibited by Applicable Law. Lender also shall not exercise this option if. (a) Borrower causes
to be submitted to Lender Information required by Lender to evaluate the Intended iransferee as if a
new loan were being made to the transferee-, and (b) Lender reasonably determines that Lendees
security will not be impaired by the loan assumption and that the risk of& breach of any covenant or
agreement in this Security Instrument Is acceptable to Lender.

To the extent permitted by Applicable Law, Lender may charge a reasonable fee as a
condition to Lendees consent to the loan assumption. Leader also may require the transferee to sign
an assumption agreement that is acceptable to Lender and that obligates the transferee to keep all
the plon ises and agreements made in the Note and In this Security Instrument. Borrower will
continue to be obligated under the Note and this Security instrument unless Lender releases;
Borrower In wdtlng@

If Lender examises the option to require immediate payment in fall. Lender shall give
Borrower notice of acceleration. The notice shall provide a period of not less then 30 days from the
date the notice Is given In accordance with Section JS within which Borrower must pay all mum
secured by this Security instrument. If Borrower fidle to pay these sums prior to the expiration of
this period, Lender may invoke any remedies pain Itted by this Secuifty Instrument without further
notice or demand on Borrower.

COW
0 VAMMATrz FUEDIAIDJUSTABLE RATR RIDER - VV8J one-Year UROFt - singto Faen4y inTsnesT oNLy
WrQ*,AX M4M2) Page 3 of 4
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002 91'96

----- ------------- ------ - --------------.... ......

Exhibit "'A"'

Legal Description
Al that certain parcel of land $Kate in the county of Yavapal, and State of Arizona, being
known and designated as follows:

A pftn of the SE 114 of Section 15,'Townft 16 North, Range 4 East, GRA and 80 Rhw
Base and Meridian, Yavapal County, Arizona, bounded and described as follows:

Commencing at the Southeast comer of said Section 16-,

Thence North 890671490 West, along the Southe& boundM of said Section 15, a distance
of 909.42 feet to the True Point of Beginning;

Thence continuing North 89"67,490 West a distance of $93-76 feet

Thence North W1721" East, a distance of 288.10 feet,

Thence South 8VV49" East, a distance of 292.28 feet;

Thence South 1204r4T East a distance of 293.12 feet to the True Point of Beginning.

Tax D. 407-27-016C-1

1358707- 1

erg@C4 3>
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RRESUME

NEIL F. GARFIELD
4980 S Alma Sebool RdA-2

480-895-5443 Fax- 772-594-6244
Mdz- Ng,66e&@ms,,.COM

SUMM,kRY-

Varied and integrated professional and business background in the following areas --- investment banking,
derivative security baskets, electronic funds transfer, management, information systems, accounting,
auditing and law.

V Currently teaching lawyers, judges, legislators, and layman in the Garfield Continuum Semiars
for Attorney CLE credit and general information, appearing on numerous radio and TV
broadcasts, Garfield is the Editor in Chief of livinghes.wotdpress.com, a blog site that has
reached over 1 million visits and is widely regarded as the pten-iiet resource on the internet for
foreclosure cases, opinion, links to law reviews, practice guides and current events the
foreclosure of securitized mortgages. Garfield draws on his Wall Street experience and trial
lawyer years combined with intensive analysis of derivatives, secuntized financial products and
personal relationships developed over the years which give him unique insights into the realities
of @Vall Street in the Mortgage Meltdown of 2001-2009.

Starting out on Wall Street, he became proficient in the language and conduct of highly complex
financial transactions. At an early age, Mr. Garfield personally handled the negotiations leading to
successful mergers, acquisitions, multimillion dollar financing, IPO's, secondary
offerings, and private financing for dozens of companies.

V He then achieved his MBA and JD degrees with distinction, and began a 35 year law and
business consulting career.

V Following his law career he assumed control of two public companies for which he successfully
structured financing and merger programs, creating and implementing novel business and
marketing plans for information systems storage and retrieval including a mobile platform for
backfire conversion for clients who were installing imaging systems. Initial clientele included
Fannie Mae, Chemical Bank, the Securities and Exchange Commission, the New
Mexico Legislature, and a host of Universities and Government agencies. Under his direction
the publicly traded stock increased market value from $150,000 to $45,000,000 in nine months.

Following that engagement, he bought out the ATM/POB portfolios of several different
companies now consolidated under EFT Systems, Inc., d/b/a American Bank Card, which now
manages more than $30 million in electronic payments for retail sales, an increase of 250%. The
EFT's business expanded to include prepaid debit cards, ACH origination, and
technology consulting to banks and independent sales organizations.

V As president of American Bank Card, he created, funded and implemented the business plan for
a cooperative marketing channel to community banks for technology sales, deployment, and
support. He is now General Counsel to the SMART cooperative of community banks that
includes a newly launched bank network, and a host of electronic funds transfer services on
behalf of bank and private enterprise clients.

B
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WWALL STREET BACKGROUND:

With a family securities business in his background (Garfield and Co. Members NYSE, AMEX etc.) Mr.

Garfield started off as a trainee securities analyst and quicklyrose to be Director of Research and Director of
Mergers and Acquisitions at well-respected brokerage houses on Wall Street. At the end of this portion of his

career, Mr. Garfield concurrently studied for his MBA magna cum laude. He was licensed as a registered
representative 1968-1972.

LAW CAREER

Following his investment banking career, Mr. Garfield moved to Florida where he studied law and was
awarded his JD degree cum laude. Concurrently with his studies, he was the business manager for a small
law firm in Fort Lauderdale.

A mernber of the Florida Bar since 1977, he devoted most of his time to practicing law from 1977 through
1992. He is also a member of the Federal Trial Bar, the Federal Bankruptcy Bar, and several national and
local committees. Until his semi-retirement in December, 1992 he was also a member of The Florida Trial
Lawyers Association, the American Bar Association and the West Broward Bar Association. He has served on
conm-iittees for the Florida Bar and was a volunteer, early in his legal career for the Florida Bar Committee for
mental disability law reform, where herepresented individuals incarcerated for reasons associated with mental
disabilities (pro bono).

He received his Undergraduate Degree from Dickinson College in 1968, his MBA from Iona College in 1974,
Magna Cum Laude, and his juris Doctor ftorn Nova University Center for the Study of Law in 1977, Cum
Laude.

`Ihe concentration of his law practice was in the areas of commercial transactions, commercial litigation,
condominium law, administrative law and bankruptcy. He has been the recipient of numerous academic
awards in business and law, including.

LAW
*Arnerican jurisprudence Award in Torts
*American jurisprudence Award in Commercial Transactions
*American jurisprudence Award in Federal jurisdiction
*Horn Book Award for outstanding scholastic achievement from Nova University Law Center

(first out of 175 students)
BUSINESS, ACCOUNTING AND TAXATION
*Medal for Academic Excellence 1974, MBA, (first in a two-year program of 159 students)
*Who's Who Among Students in American Universities and Colleges - 1974 - Iona College

Concurrently with Ins law career, he was frequently retained as a business consultant to small and medium sized
businesses. Mr. Garfield assumed the Presidency of two public companies in 1992 and was charged with the
responsibility of finding and closing on mergers, acquisitions, financing, and developing the business plans of those
entities through the acquisition of qualified personnel At the commencement of his engagement, neither company
had any assets other than loosely defined business plans. In an 18 month period these companies raised over $2.5
million in cash, made acquisitions for real estate valued in excess of $8 Million, and acquired several
operating companies. In addition, the business plans of the companies were refined, placing DIS as the leading
company in the field of backfile conversion (conversion of hard copy documents into computer storage) and
consulting on inforniation systems, storage and retrieval. During that tenure he managed 45 employees,
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11968 - 1969: Director Research Department, and Registered Representative, Spingarn, Heine Company,
Members, NYSE, AMEY, etc.

1968 Trainee - Security Analyst and Registered Representative, A.L. Stamm & Company, Members,
NYSE, AMEX, etc.

TEACHING AND PUBLIC SPEAKING EXPERIENCE:

1. Iona College Graduate School of Business Administration: Taught individual classes in a variety of
management, auditing and accounting courses as substitute for usual professor.

2. Broward Community College: Taught variety of subject dealingwith law and business for adult education.
Guest lecturer on business, law, and psychology of learning and performance.

3. Seminars: Conducted numerous seminars in law, business and personal development Methods employed.-
lecture, Socratic and experiential Garfield Continuum Seminars on Foreclosure Defense, Litigation and
Securitized Mortgages is qualified for Continuing Legal Education Credits in 26 states varying from 6.5 to 9.5
credits.

4. Trials: Every trial is an educational seminar for the jury or judge. hi the course of 17 years of practice, has
appeared as lead counsel in over 2000 contested hearings, bench trials and jury trials and approximately 20 oral
arguments on appeal.

5. Radio: In 1985-1986, host of several radio programs, including the Neil Garfield Condo Connection show on
what was then WGBS. This program dealt with educating the public conceming the law and practice as it related
to living in condominiums, cooperatives, and home owner associations.

6. Television: Periodically over the years has appeared as the spotlighted guest or on a panel on PBS and other
stations relating to condominium law, administrative law, and general business subjects.

7. Currently preparing curriculum for seminar and matriculated course offerings in electronic commerce
and electronic banking.

PERSONAL:

Married December 6, 2003 to Joyce Molloy Children: Marc Andrew Garfield DPM (40, prior marriage,
Podiatrist) Virginia beach, Va., Chelsea Lauren Garfield (35, prior marriage, Director of Website for Citizens
property Insurance, Florida, Danielle Kinorah Garfield, age 20, attending Broward Community College, Cocnut
Creek, FlondaAmerican Heritage School in Plantation, Florida. Brother, Gary J. Garfield, M.D., is a practicing
Cardiologist in Coral Springs, Florida. Father, Frederick M. Garfield, M.D., was a retired Physician. Cousin,
Brian Garfield is an Author in Hollywood, California C'Death Wish ... ..Hopscotch", "Kolchak's Gold@' etc.).
Hobbies include music (keyboard player), readipg and travel. The Garfield family created the first fully U.S.
automated pharmaceutical plant at the beginning of this century. It is now an exhibit at the Smithsonian
Institute in Washington, D.C.. The family also created and patented the process bywhich lanolin is extracted from
cholesterol providing the base for all cosmetics and paints made in the world.
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AANDREW C. BAILEY
2500 N. Page Springs Rd

Corriville, AZ 86325

928 634-4335

Debtor in Pro Per
UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF ARIZONA

Andrew C. Bailey
Chapter 11

Plaintiff

Case# 2,09-ap-01728-RTBP

vs.

BANK OF NEWYORK MELLON F/K/A DECLARATION OF NEIL
BANK OF NEWYORK FRANKLIN GARFIELD AS
COUNTRYWIDE HOME LOANS, EXPERT WITNESS
BAC HOME LOANS SERVICING, LP
ET AL

Defendants

STATE OF ARIZONA
Ss.

County of Maricopa

Neil Franklin Garfield, deposes and states unsworn under penalty of perjury as follows:

1

.

I am over the age of eighteen years and qualified to make this affidavit.
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ssince May 31, 1977

3. 1 am the author and editor of www.livinglieswordgress.com a blog site on the

Internet which contains most of the public records and public domain reports,

articles, books, treatises and documentation upon which I rely for my opinion in this

case. I am the author of the manuals and workbooks that are used to accompany

the workshops and seminars that present under the name GARFIELD

CONTINUUM. Those manuals are the nearest thing available in the marketplace to

treatises involving foreclosure of securitized residential mortgages. In addition I have

an indirect interest in Foreclosure Defense Group that performs forensic analysis of

loan documents, title examinations, analysis of securitization documentation, and

prepares Qualified Written Requests, Debt Validation Letters and demand letters for

clients, most of whom are attorneys licensed in the jurisdiction in which the subject

property is located. Foreclosure Defense Group sponsors the Garfield Continuum

Seminars in which I teach laymen and lawyers to understand civil procedure,

evidence, motion practice, discovery, ethics, securitization theory and practice,

defensive and offensive strategies with servicers, MERS, Trustees, mortgage

brokers, "originating lenders," investment bank underwriters, special purpose

vehicles and bond issuance. Subjects also include elements of property law,

contract law, negotiable instruments, Uniform Commercial Code, tort law and

consumer protection under Federal and State enabling legislation.

4. 1 have recently testified at deposition as an expert in the class action suit in Case

2
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NNo.: 3:09-cv-1 80-ECR-VPC, United States District Court District of Nevada,' to

render opinions in the topic areas related to the securitization of mortgage loans,

derivative securities, the securities industry; real property law, Uniform Commercial

Code practices, predatory lending practices, Truth in Lending Act requirements, loan

origination and underwriting, accounting in the context of securitization and REMIC

entities, Special Purpose Vehicles, Structured Investment Vehicles, pooling and

servicing of securitized loans, assignment and assumption of securitized residential

mortgage loans, creation of trusts under deeds of trust, pooling agreements, and

issuance of asset backed securities and specifically mortgage-backed securities by

special purpose vehicles in which an entity is named as trustee for the holders of

certificates of mortgage backed securities, the economics of securitized residential

mortgages during the period of 2001-2008, appraisal fraud and its effect on APR

disclosure, usury, exceeding the legal limit for interest charged, non-judicial

foreclosure of securitized and non-securitized residential mortgages, and judicial

foreclosure of securitized and non-securitized residential mortgages, all particularly

as to the laws of the State of Arizona, California, Florida and Ohio, based upon the

1
JOSEFA S. LOPEZ, JOSE TRINIDAD CASAS, MARIA C. CASAS, LYNDON B.GRAVES, TYRONE

EVENSON, MICHIELLINA EVENSON, BRYAN GRAY, HELEN GRAY, PATRICK FRANKOSKI, and CHRISTOPHER PETERNELL,
individually and on behalf of a class of similarly situated individuals, Plaintiffs vs. EXECUTIVE TRUSTEE SERVICES, LLC.;
COUNTRYWIDE HOME LOANS, INC., a New York corporation; MERSCORP, INC., a Virginia corporation; MORTGAGE
ELECTRONIC REGISTRATION SYSTEMS, INC., a subsidiary of MERSCORP, Inc., a Delaware corporation; RECONTRUST,
SAXON MORTGAGE SERVICES, INC., GALE GROUP dba T.D. FINANCIAL SERVICES dba T.D. SERVICE COMPANY,
SECURITY UNION TITLE INSURANCE COMPANY, CAPITAL ONE dba CHEVY CHASE BANK, NATIONAL DEFAULT
SERVICING CORPORATION, FEDERAL HOME LOAN MORTGAGE CORPORATION, a Virginia corporation; FEDERAL
NATIONAL MORTGAGE ASSOCIATION, a District of Columbia corporation; GMAC MORTGAGE, L.L,C., a Delaware corporation;
NATIONAL CITY MORTGAGE, a foreign company and a division of NATIONAL CITY BANK, a subsidiary of National City
Corporation; NATIONAL CITY CORPORATION, a Delaware corporation and a subsidiary of PNC Financial Services, Inc.; PNC
FINANCIAL SERVICES, INC., a Pennsylvania corporation; J.P. MORGAN CHASE BANK, N.A., a New York corporation;
CITIMORTGAGE, INC., a New York corporation; HSBC MORTGAGE CORPORATION, U.S.A., a Delaware corporation; AIG
UNITED GUARANTY CORPORATION, a foreign corporation; WELLS FARGO BANK, N.A., a California corporation, d1b/a WELLS
FARGO HOME EQUITY and d/b/a WELLS FARGO HOME MORTGAGE, a division of WELLS FARGO BANK, N.A., a California
corporation; BANK OF AMERICA, N.A., a Delaware corporation, and GE MONEY BANK, an Ohio corporation; JOHN AND JANE

.3
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ccredentials in the Resume attached hereto.

5. 1 have no direct or indirect interest in the outcome of the case at Bar for which I

am offering my observations, analysis, opinions and testimony. The cost of my

preparation, analysis, review, meetings, teleconferences, appearances and all other

work is $500 per hour plus all out of pocket expenses all of which must be prepaid

regardless of outcome.

6. With respect to Case #: 2:09-bk-06979-PHX-RT13P and related matters in

administrative and judicial proceedings I have received and reviewed some of the

pleadings and memorandums, some of the orders entered, conferred with the

forensic analyst that reviewed the purported loan closings on the subject properties,

the closing loan documents and additional pleadings relating to the subject "loan"

transactions. I have confirmed the information related to me through my review of

said closing documentation, as well as my own internet searches with respect to the

parties purporting to be the "Lender" (see end-note 1) in the transaction subject to
7

the instant matters.

7. My opinions are based upon public records and documentation written or

prepared by the purported originating parties that-are named or designated as a

"lender" or "beneficiary" or "Payee" or "trustee" in the contracts and deed executed

by the homeowner in this case, as well as the documentation that in my opinion was

relevant to the securitization of the financial product sold to the homeowner as a

residential home loan and simultaneously or contemporaneously sold as a financial

DOES I-X; BLACK AND WHITE PARTNERSHIP I-X.
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pproduct to an investor. In my opinion, both financial products (i.e., the transaction

with the property owner and the transaction with the creditor/investor who purchased

mortgage-backed bonds from an entity that was not disclosed at closing to the

property owner) were securities, and neither set of securities were properly

registered or regulated. The information that would reveal the identity(ies) of the

creditor(s) has been withheld from Debtor. It can only be said, in the context of an

absence of answers to the qualified written requests that the creditor can be

described but not identified. The initiating parties in foreclosure are not creditors and

do not appear to have ever advanced money, goods or services, nor did they enter

into any arrangement wherein they expected payment to be due to them. Rather, as
is apparent from the information at hand, the payment was, as is always the case,
due to the creditor who advanced the money or his/her/its successor. The parties

have assumed the identity of "beneficiary", 'Iender" and/or "payee" despite the fact

that the loan was securitized which means that it was sold to investors who were the

source of the advance of funds. Since the sale of bonds to the investor is

customarily a transaction that precedes the sale of the financial product sold to the

property owner, it is my opinion that it may be fairly and reasonably assumed that at

the time the documents were executed, the creditor was the bond holder, contrary to

the nominal designations on the closing documents.

8. The customary practice in securitization of residential mortgage loan products

was to withhold information concerning the identity of the creditor and to withheld the

disclosure of profits and fees made on the multiple yield spreads and premiums paid

.5
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tthereon, amounting in this case to a substantial portion of the total principal of the

loans themselves, using average data from the marketplace congruent with the time

and place of these transactions. The actual information that would provide the

identity of the creditor and thus allow inquiry for a complete accounting and audit of

the subject transactions is in the sole care, custody and control of the loan servicer

or another intermediary conduit in the securitization chain, including but not limited to

the Trustee or depositor for the Special Purpose Vehicle that re-issued the

homeowner's note and encumbrance as a derivative hybrid debt instrument (bond)

and equity instrument (ownership of percentage share of a pool of assets, of which

the subject loan was one such asset in said pool).

8.1. According to information from Debtor, Debtor has made unsuccessful

attempts through industry standard letters requesting the identity of the lender,

the documentation authenticating the identity of the lender, and an accounting

from the lender as to all money paid or received in connection with the subject

obligation.

8.2. At such time that the intermediary participants in the securitization comply

with the requests for said information, I will be able to identify with certainty the

true owner of the alleged obligation, thus enabling me to provide the court with a

complete description of the entire transaction starting with the creditor and

ending with the debtor and any co-obligors or other conditions added during the

process of securitization of the loan product sold to the property owner. In such

event the identity of the creditor(s) and the opportunity to obtain a full accounting

6
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wwill be present. Until then, I am dealing with only partial information in that there

are four parts to the required accounting:

8.2. 1. The debits and credits arising from the moment of the closing of the

subject transactions

8.2.2. The debits and credits arising from transactions between the property

owner and each servicer

8.2-3. The debits and credits arising from transactions with third parties either

during or after the first phase of securitization'was completed

8.2.4. The debits and credits arising from transactions in which insurance

proceeds or other third party proceeds were received and distributed

including the Federal Reserve, Federal Agencies, the U.S. Department of

the Treasury, The FDIC and other unknown and therefore unnamed parties.

8.3. Until such time as the full accounting is available and subject to audit, it is

impossible to know the amount due from the property owner on the obligation

that might have been created at the alleged closing of the subject transactions.

8.4. Without knowing the amount due on the obligation it is therefore

impossible to determine whether a default exists, and if so, who is suffering

financial loss as a result of the default.

8.5. Until such time that the identity is revealed by Defendants, I must rely

upon internet searches making certain presumptions regarding the subject loan

transactions, The main presumptions are that the standards of the industry were

followed in the securitization of the subject transaction and that the subject

7
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ttransactions were in fact securitized. I arrive at those conclusions both from

information appearing in the record and from my knowledge that where these

particular parties are involved, the probability of securitization is nearly 100%.

The prospectus that was filed with the SEC apparently covering the parties and

time period consistent with the Bailey "Loan" Transaction reveals explicit terms

and conditions upon which I base my opinions.

8.6. In my opinion the party identified as "LENDER" "originated" loans acting

as a mortgage broker and not as a mortgage lender. The real lender was the

source of funds advanced for the funding of the loan. I rely upon common

definitions of creditor, debtor, lender- etc. found in bankers' glossaries, law

dictionaries, and through my practical experience and training in securities

analysis, underwriting, my training in law school, my training in business school

and my experience on Wall Street, and as a practicing lawyer in commercial

transactions and commercial litigation.

8.7. Answers are required either in response to the qualified written request or

through discovery. Confirmation of my opinions would include but not be limited

to the manner in which each firm in the securitization reflected the transaction on

its own financial records. In most cases it appears merely as fee income or profit

on sale which would confirm that the party never was a creditor.

8.8. It appears as though all originated loans were subject to previously

existing agreements including Pooling and Service Agreements and Assignment

and Assumption Agreement, in which the originated loans were already pledged

1@
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oor conveyed to third parties (investors/creditors/LENDERS) at the time of

Plaintiff s "closing."

8.9. At each level of securitization a successor "Trustee" was named

purporting to acquire all powers of the "Trustee" before the loan was transmitted,

transferred, sold or hypothecated to another party. In each case there does not

appear to actually be a "Trust" as the beneficiaries of each "Trust" are either

ambiguous or not present at all.

8.10. In each case the nominal "Trust" actually contained no assets, the same

having been transferred to yet another entity PRIOR to the existence of the

subject transaction.

8.11. In the case of the entity that issued bonds to the creditors as mortgage

backed securities, in each case the mortgages to back those securities did not

yet exist. In each case, though, the body of the bond indenture explicitly conveys

a percentage interest in the "pool" to the creditor forming what appears to be a

general partnership, with the indenture in reality being a partnership or operating

agreement.

8.12. In each case, the "Trustee" is named but then described and its powers

circumscribed increasingly as one reads through the enabling document, such

that it appears that the party named as "Trustee" is in actuality an agent with

very limited powers.

8.13. In many cases and in particular with the parties involved in this litigation,

they were the recipients of proceeds from the Federal Reserve that "purchased"

I
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tthe mortgage backed securities, thus making the Federal Reserve the creditor in

whole or in part in these subject transactions.

8.14, Typically all such indentures create a hybrid security that is both bond and

equity, to wit: the bond provides for a stated interest rate of return and provides

ownership of a percentage of a pool of assets comprised of residential loans,

which would most certainly have included the subject loan.

8,15. In many cases the "trusts" were disbanded and no longer exist as legal

entities. Without further disclosure from these parties, it is impossible to know

whether the vehicles used for processing the creditor's investment in mortgage

loans still exists and if so, its status.

8.16. In most cases there have been multiple assignments or transmittals of

documents or rights with regard to multiple parts of the securitization chain.

These various stakes or revenue streams could include but not be limited to

servicing rights, foreclosure rights, collection on the note, collection of federal

bailout grants or loans, collection of payments from co--obligors added during the

securitization of the Debtor's note, and collection of payments on credit default

swaps which frequently are leveraged as much as thirty times the original value

of the note(s) in the pool of assets subject to the CDS. Thus it is not known by

the servicer or originator whether the Plaintiff/Debtoes note is or ever was in

default - a fact that can only be known by the creditor and which is either not

known or being withheld by the securitization parties in the case at bar. Based

upon published reports, in my opinion, there is a very high probability that all or

10
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ppart of the Debtor's note was paid in whole or in part by third parties, that

different parties came to claim rights to enforce the mortgage and note and that

the intention to split the note from the mortgage while heretofore unusual in the

marketplace was commonplace in securitization of residential loans. Hence, it is

my opinion that the holder of the note, either singular or plural, are not the same

parties as those who purportedly hold the mortgage and that this was a result

that was intended by the mortgage originator and the parties to the securitization

chain, since it was a typical practice in the investment banking industry in their

process of securitizing loans throughout the period of 2001-2009.

8.17. The above facts result in a conflict of interest, claims and stakes by

numerous parties contained within the securitization chain, some of which

parties are known and some of which are not known to Plaintiff/Debtor and

therefore not known to the undersigned declarant.

8.17.1. It also appears that the standard industry practice of creating a

yield spread premium between the lender and originator was extended and

expanded in the case of the securitization chain such that in this case, in my

opinion, the Plaintiff/Debtor's loan was sold to the investors at a gross profit

(i.e. a second yield spread premium) to the participants in the securitization

chain of at least 35% of the total principal balance of the note. In my opinion,

this disclosure does not appear on any of the closing documents identifying

the parties participating in fee-splitting or yield spread premiums nor the

amounts involved as required by the Truth in Lending Act and the Real

I (
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EEstate Settlement Procedures Act. Further, no information appears in

PlaintiffiDebtor's closing documentation that would have caused him to

inquire about such a premium, which exceeds any yield spread premium

ever paid prior to the securitization of residential mortgages. In my opinion, it

is equally probable that the investors were kept unaware that less than 2/3

of their investment was actually going to fund Plaintiff/Debtor's loan and

other similarly situated. Based upon direct conversation with PlaintiffiDebtor,

he also was unaware that such large profits or premiums were being

generated by virtue of his identity and signature on the purported loan

documents.

8.18. Additional information submifted'by licensed appraisers still in good

standing with the licensing board along with public records documentation in

other states indicates a pattern of behavior consistent with the subject "loan"

Transaction, corroborates the existence of the second yield spread premium and

shows that the appraisal on the property, upon which the property owner

reasonably and legally relies as per the requirements of law and regulation, was

artificially inflated per direct instructions from the purported "Iender" or other

firms in the securitization chain ultimately receiving their instructions from the

investment banking firm that did the underwriting of the securities sold to the

creditors/investors and which issued the instructions regarding the underwriting

of the purported loans to homeowners including the subject transaction.

9. My opinions are also based upon substantial knowledge, training, experience,

IL
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sstudy and analysis of securities, securities regulation, securitization, derivatives and

various precursor asset protection or bankruptcy remote schemes in commercial and

real estate settings.

10. My opinions are also based upon direct interaction via telephone, email or written

correspondence with many intermediary conduits and some underwriters of the

reissued securities to investors who bought mortgage-backed securities.

10. My opinions are based upon certain assumptions regarding securitization of the

subject loan which can only be verified by review and analysis of the actual

securitization documents, applicable credit default swaps or other insurance or hedge

products, and audit, review and analysis of the effect, if any, of federal bailout money

received by the creditor, (i.e., the party who actually advanced the funds from which the

subject obligation was funded) or any parties who received such funding or money

relating to or arising from the subject homeowner obligation created by the financial loan

product sold to the homeowner in this instance.

11. I express the following opinions that are offered within a reasonab le degree of

factual certainty and financial probability based upon filings with the Securities and

Exchange Commission, prior knowledge of intermediary/conduit parties in the

subject transactions, and the known participants in this loan and its securitization:

11.1. The subject real estate and securities transactions were securitized, to wit:

The subject homeowner and the unidentified Lender(s)/investor(s) entered into a

transaction which was represented as a loan transaction whereby the investors)

lent money to the homeowner and other homeowners similarly situated.
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111.2, In terms of the real estate portion of the transaction, the homeowner was

the borrower and the investor was the lender. The investor is still the lender if

the investor has not sold, transferred or alienated the hybrid mortgage backed

security and if the investor has not been directly or indirectly paid through credit

default swaps, with or without subrogation, or paid through a federal program

with or without subrogation. Since no such instruments appear on record, any

right of subrogation would appear to be equitable. Thus for purposes of this

declaration, the unknown and undisclosed investor(s) constitute the only Lender

presumed to exist until the undersigned is presented with contrary evidence

admissible in a-court of law.

11.3. The only parties that can claim to be creditors (or a holder in due course of

the note) are those who would suffer a monetary or pecuniary loss resulting from

non-payment of the obligation either because they advanced the actual funds

from which the Bailey Loan Product was funded or because they would have

paid value prior to default or notice of default. These parties-fall within one or

more of the following classifications:

11.3.1. Investors who purchased asset backed securities in which

ownership of the LOANS was described with sufficient specificity as to at

least express the intent to convey ownership of the obligation as evidenced

by the promissory note and an interest in real property consisting of a

security interest held by an entity that was described as the beneficiary of a

Trust created by an instrument entitled Deed of Trust;

14
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TTHEREFORE I CONCLUDE THAT THE CREDITORS ARE THE

UNIDENTIFIED INVESTORS AND ALL OTHER PARTIES ARE

INTERMEDIARY OR REPRESENTATIVE OR DISINTERESTED.

11.4. Title is affected by the following:

11.4.1. Insurers that paid some party on behalf of said investors;

11.4.2. counter-parties on credit default swaps;

11.4.3. conveyances or constructive trusts arising by operation of law

through cross collateralization and over-collateralization within the

aggregate asset pools or later within the Special Purpose Vehicle tranches

("tranches" is an industry term of art referring to the types of division within a

Special Purpose Vehicle);

11.4.4. the United States Treasury Department through the Troubled

Assets Relief Program in which approximately $700 billion has been

authorized and paid to purchase or pay the obligation on "troubled"

(nonperforming) assets of the LOANS. The subject "loan" is part of the

class of assets targeted by TARP;

11.4.5. the United States Federal Reserve, which has extended credit on

said troubled assets and has exercised options to purchase said troubled

assets;

11.4.6. any other party that has traded in mortgage backed securities from

the aggregated pools or securitized tranches containing interests in the

LOANS.

i5
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112. However, it is unlikely that any holder in due course exists because in the

practice of securitization as it was followed universally within the investment banking

community, the recorded encumbrance was never effectively or constructively

transferred because it was never executed in recordable form nor was an effort

made to create such a document by the parties to the instant case until they decided

to issue a notice of delinquency, notice of default, notice of sale, and Petition for

Unlawful Retainer and Writ of Possession,

12.1. Hence any transfer or purported transfer of the note was not accompanied

by the encumbrance being incident to said transfer because applicable recording

statutes require an interest or change of interest in real property to be recorded.

Hence the loan product sold to the subject homeowner included a promissory

note that was evidence of a real obligation that arose when the transaction was

funded but lost its negotiability, thus barring anyone from claiming holder in due

course status.

12.1.1. The negotiability of the note is negatively affected by (1) the

splitting of the note and mortgage as described above, (2) by the addition of

terms, conditions, third party obligors and undisclosed profits, fees,

kickbacks all contrary to existing federal and state applicable statutes and

common law and (3) knowledge of title and chain of title defects in the

ownership of the note, beneficial interest in the encumbrance, and position

as obligee on the obligation originally undertaken by the subject

homeowner.
.
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112.2. None of the known participants in the subject securitization chain

(including but not limited to Defendants herein) falls within any of the

classifications of "Lenders" or holders in due course on the subject financial

products sold to the subject homeowner as LOANS. A Lender or Creditor is a

party who advances or creates money for the benefit of another with the

expectation of receiving it back, usually with a profit denominated as "interest."

The investor fits this definition. All other parties including the putative foreclosing

parties in the case at bar, fall into the class of intermediaries or conduits, playing

the role of payment mechanism or document repository or record keeper.

12.3. None of the known securitization participants has suffered any financial

loss relating to the LOANS, nor are they threatened with any future loss if

foreclosure remains enjoined by the automatic stay.

12.4. None of the known securitization participants has ever been the real party

in interest as a -lender or financial. institution underwriting a loan while funding

same with respect to the LOANS.

12.5. None of the known securitization participants will suffer any monetary loss

through non-performance of the LOAN.

12.6. All of the known securitization participants received fees and profits

relating to the LOANS.

12.7. The existence and identity of the real parties in interest was withheld from

the homeowner in the closing and servicing of the LOANS, and since.

13. Several transactions have purportedly taken place regarding the Bailey "Loan."
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NNone of them appear to have actually conveyed anything since all conveyance

documentation was effective simultaneously or contemporaneously with closing of

the subject transactions. The investors are still the source of funding, the securities

were sold to the investors with conveyance of ownership of the "Loan" product

purchased by Bailey, and the transfers claimed by "successor" parties all occurred

AFTER the conveyance was effective in favor of the investors. Since the loans were

conveyed before the transfers for good consideration, I conclude that none of the

other parties posses any title, color of title, or claim under the note and mortgage

executed by Bailey.

14. Further, the award of title to any of these other parties would be in derogation of

the title and claims of the investors who are the only and actual sources of

funding/consideration. The interest in the obligation, the note as evidence of the

obligation, and the security interest for the obligation were purportedly transferred

multiple times without recording the change in ownership of an interest in real

property in the appropriate county records. In my opinion, the "Lender' in securitized

loans is only a nominee for an undisclosed principal. The transaction with the

homeowner is subject to a pre-existing contractual relationship wherein the investors

advanced the cash for the loan and profits, fees, expenses, rebates, and kickbacks.

This is known to many of the known and unknown securitization participants,

inasmuch as they have been the recipients of memoranda from legal counsel and

advisers (not protected by attorney client privilege or the attorney work product

privilege) in which they have been informed that any nominee that does not advance
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ccash for funding the loan and does not receive any payments on the obligation in

particular allows multiple parties to make claims on the same property from the

same borrower, using the same note and the same security interest.

14.1. The intended monetary effect of the use of such a nominee was to provide

obfuscation of profits and fees that were disclosed neither to the investor who

put up the money nor to the borrower in this LOAN. In the case at bar, it is my

opinion based upon a reasonable degree of certainty (beyond more likely than

not) that the total fees and profits generated were actually in excess of the

principal stated on the note --- which is to say that investors unknowingly placed

money at risk the amount of which vastly exceeded the funding on the loan to

the borrower.

14.1.1. The only way this could be accomplished was by preventing both

the borrower and the investor from accessing the true information, which is

why the industry practice of nominees like the private MERSPystem were

created. Even where MERS is not specifically named in the originating

documents presented to the homeowner at the "closing" it was industry

practice from 2001-2008 to utilize MERS "services". Therefore it is possible

and even probable that the data from the closing was entered into the

MERS electronic registry and that an assignment was executed to MERS

purportedly giving MERS some power over the obligation, the note and/or

the encumbrance. As a general rule in securitized transactions and

especially where MERS is named as nominee, documents of transfer
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((assignments, endorsements, etc.) are created and executed

contemporaneously with the notice of default thus selecting a participant in

the securitization chain to be the party who initiates collection and

foreclosure.

15. The notice of default in the case at bar was in all probability substantially before

any fabrication or creation of documents of transfer and before any such documents

were recorded. Further it does not appear that any such documents were executed

in recordable form under the laws of the State and in accordance with the local

administrative rules governing recordation of instruments that purport to show an

interest in real estate. Hence it is my opinion, as above, that the existence of any

document of transfer in this case is inconsistent with the authority - apparent or

actual --- to execute same without some additional documentation establishing a

foundation for the document of transfer (assignment, endorsement etc.). No such

document having been produced the inescapable conclusion is that no authority

exists and that if permitted to move forward with a foreclosure or foreclosure sale, a

title defect would be created beyond the current cloud on title, thus rendering the title

permanently unmarketable without the entry of a court order from a court of

competent jurisdiction declaring the rights of all stakeholders --- potential and

otherwise. This opinion should not be construed to deny the existence or validity of

the note, mortgage or underlying obligation. It is meant solely to convey the opinion

that none of the existing parties known to the homeowner have any authority,

apparent or otherwise, to declare the obligation in default or to pursue collection on

.Qi>
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tthe only potential party to a foreclosure wherein the purported creditor alleges

financial injury and therefore a right to collect the obligation, enforce the note or

enforce the security instrument is either a party who has actually advanced cash and

stands to lose money or an authorized representative who can disclose the principal,

provide proof of service or notice, and thus show such authority.

17. In my opinion, as above, and with a reasonable degree of factual and legal

certainty, the disclosed principals in the securitization chain are not the Lender(s)

nor are they agents for the Lender(s). In my opinion, as stated in this paragraph,

these parties are interlopers or impostors whose design is to take title to property

they have no right to claim, and to enforce a note which is evidence of an obligation

that is not owed to them but rather to another. The details of this information,

whether the special purpose vehicle still exists, whether the investors has been

paid in full through federal or insurance payment, are known only to these

securitization participants.

18. In my opinion the attorneys for the known securitization participants do not have

any authority to represent the Creditors, and could not represent them due to the

obvious conflict of interest, to wit: the investor(s) upon learning that a substantial

amount of their advance of cash was pocketed by the intermediaries and now is left

with a mortgage whose nominal value is far below what was paid, and whose fair

market value is far below the nominal value, would have potential substantial claims

against the securitization participants for fraud, breach of contract, and other claims.

19. 1 have also reviewed, for the past 40 years, published Financial Accounting

@2L
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SStandards obviously intended for auditors involved in auditing and rendering

opinions on the financial statements of encities involved in securitization, securities

issuance and securities sale and trading. If the known participants in the

securitization scheme followed the rules, they did not post the instant transaction as

a loan receivable. The transaction most likely was posted on their ledgers as fee

income or profit, which was later reported on their income statement in combination

with all other such transactions. These rules explain how and why the transactions

were posted on or off the books of the larger originating entity. These entries

adopted by said companies constitute admissions that the transaction was not

considered a loan receivable on its balance sheet (or on the ledgers used to-. prepare

the balance sheet) but rather shown on the income statement as a fee for service as

a conduit. These admissions in my opinion are fatal to any assertion by any such

party currently seeking to enforce mortgages in their own name on their own behalf,

including but not limited to the securitizati -on participant in this case.
20. In my opinion, with a high degree of certainty, the Plaintiff/Debtor's title was and

is subject to a cloud on title, a claim of unmarketable title and possibly a title defect

that cannot be cured without court order as a result of the manner in which

PlaintifflDebtor's loan was securitized. In all cases reviewed by me, which include

more than fifty securitization chains, the Prospectus and other published documents

clearly express that a securitized mortgage is treated sometimes as being secured
by real estate, and sometimes as not being secured by real estate, depending on the

context and purpose of the accounting. The naming of a party other than the Lender

Q3
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aas beneficiary under the Mortgage Deed as distinct from a third party named as

Payee on he promissory note and the same or other third party named as

beneficiary under the policy of title insurance demonstrates an intent or presumption

or reasonable conclusion that there was intent by some or all of the parties at

various times in the steps of the securitization process to separate the Note from the
Deed of Trust, thus creating a cloud on title for both the owner of the property and

any party seeking to express or claim an interest in the real property by virtue of the

encumbrance.

FURTHER, AFFIANT SAYETH NAUGHT.

Signed on January 17, 2010

/s/ Neil Franklin Garfield, Esq.
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II ANDREW C. BAILEY

2
2500 N. Page Springs Rd
Comville, AZ 86325

3 928 634-4335
Debtor in Pro Per

4
UNITED STATES BANKRUPTCY COURT

5
FOR THE DISTRICT OF ARIZONA

6

7
In re: Chapter 11

Case H: 2:09-bk-06979-PHX-RTBP
8 ANDREW C. BAILEY (Associated Case 4 2:09-ap-0 1728-RTBP)Debtor/Plaintiff
9 DEBTOR'S FIRST SET OF

10 Vs INTERROGATORIES AND FIRST

I I REQUEST FOR PRODUCTION OFBANK OF NEW YORK MELLON, f/k/a
1 2 BANK OF NEW YORK DOCUMENTS

Movant/Defendant
(Related to Docket #82)13

14 2560 N Page Springs Rd
863251 5

1 6

DEBTOR'S FIRST SET OF INTERROGATORIES
1 7

AND FIRST REQUEST FOR
1 8

PRODUCTION OF DOCUMENTS
1 9

20
Pursuant to Rule 33 and Rule 34 of the Federal Rules of Civil Procedure, Debtor requests2 1

Movant/Defendant BANK OF NEW YORK MELLON, f/k/a BANK OF NEW YORK to22
answer the following Interrogatories and produce documents in accordance with the23
following Request for Production of Documents.

24

25
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II mail," "voice mail," digital images and graphics, digital or analog audiotapes and files, and
2 digital or analog videotapes and files.

3 5. The word "person(s)" includes not only natural persons, but also firms, partnerships,
4 associations, corporations, subsidiaries, divisions, departments, joint ventures,
5 propnietorships, syndicates, trusts, groups, and organizations; federal, state, or local
6 governments or government agencies, offices, bureaus, departments, or entities; other legal,
7 business, or government entities; and all subsidiaries, affiliates, divisions, departments,
8 branches, and other units thereof or any combination thereof.
9 6. As used herein, any reference to any "person" includes the present and former officers,
I 0 executives, partners, directors, trustees, employees, attorneys, agents, representatives, and
I I all other persons acting or purporting to act on behalf of the person and also its subsidiaries,
12 affiliates, divisions, and predecessors and successors in interest.
1 3 7. The words "you," "your", "defendants" or "movants" refer to defendants, defendant-
1 4 -intervenors, movants, and their agents, representatives, attorneys, experts, and all other
1 5 persons acting or purporting to act on behalf of Movants.
1 6 8. The singular of each word shall be construed to include its plural and vice versa, and the

CC'
1 7 rootwordandallderivations(i.e., ing,""ed,"etc.)shallbeconstruedtoincludeeachother.
18 9. The words "and" as well as "or" shall be construed both conjunctively as well as
1 9 disjunctively.

20 10. The word "each" shall be construed to include "every" and vice versa.
21 1 1. The word "any" shall be construed to include "all" and vice versa,
22 12. The present tense -shall be construed to include the past tense and vice versa.
23 13.. The masculine shall be construed to include the feminine and vice. versa.
24 14. The words "knowledge," "Information,"' 'possession," "custody," and "control" of a
25 person shall be construed to include such person's agents, representatives, and attorneys.

3

-
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11

15. The word "including" shall have its ordinary meaning and shA1 mean "including but not
2

limited to" and shall not indicate limitation to the examples or items mentioned.
3

16. The phrase "reflect, refer, or relate to" means reflecting, referring to, relatin to,9
4

regarding, discussing, concerning, constituting, mentioning, pertaining to, alluding to, or
5

-

associated with.
6

17. The words "to present" mean to the date on which you respond to these interrogatories
7

and requests.
8

INSTRUCTIONS
9

1. Unless otherwise specified, if your response in regard to a portion of the time period
I 0

addressed in any interrogatory differs from your response in regard to another portion of
such period, provide a response for each such portion and indicate the period of time to

1 2
which each response relates.

1 3

2. Deem any reference to a non-natural person to include the legal predecessors of such
1 4

non-natural person.
15

3. When an interrogatory asks you to "describe" or "Identify" a document, provide the
16

following inforination with respect to each such document:
17

a. The date appearing on such document; or if it has no date, so state and give the date or
1 8

approximate date such document was prepared, produced, created, or came into being;
1 9

b. Any identifying or descriptive code number, file number, title or label of such document;
20

C. The general nature or description of such document;
2 1

d. The name of the person(s) who signed, authored, produced or created such document;
22

e. The name of the person(s) who prepared such document if different from the name'
23

provided pursuant to subpart (d) of this instruction;
24

f The name of the person(s) to whom such document was addressed and the name of each
25

such person other than the addressee to whom such document, or copy or reproduction

4 -
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bb. The name and address of the afancy, employer or entity at which such person worked
2

and/or to which such person reported;
3

c. The title(s) and related periods of service for such person with each such agency,
4

employer or entity.
5

8. When an interrogatory calls for the "description" or "identity" of any "document" you
6

contend to be subject to a privilege against disclosure in response to these interrogatories,
7

provide with respect to each such document or communication the following:
8

a. The nature of the document you contend is privileged (e.g., letter, memorandum, chart,
9

picture, report, etc.);
I 0

b. The number of pages comprising the document and a description of any identifying

marks or designations (e.g. Bates numbers) if any, on the document;
1 2

c. The date of the document which you contend is privileged;
1 3

d. The name(s) of the author(s) and of any recipient(s) of the document;
14

e. The name and address of any person who is not included in your response to subpart (d)
1 5

with respect to such document and who ha&'access to or has seen, read, or heard any portion
1 6

of the material in the document that you contend to be privileged; and
7
f The nature of the privilege asserted.

1 8
9. In answering each of these interrogatories, fumish all information available to you that is

19
relevant or that might lead to the discovery of relevant evidence, including information in

20
the possession of your attorneys, or their investigators, and all persons acting on your

2 1

behalf, including but not limited to your employees, agents, officers, or representatives.
22.

If you are unable to answer these interrogatories in full aft6r exercising due diligence to
23

supply a complete answer, so state and answer to,the extent possible. Specify the reasons
24

for your inability to answer and state whatever information or knowledge you have
25

concerning the unanswered portions.

6 -
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IIC. For each interrogatory or part of an interrogatory that you refuse to answer on grounds
2

of burdensomeness, explain in as much detail as possible the basis for your refusal.
3

1 1. These interrogatories are deemed to be continuing; as such, you are requested to file and
4

serve by way of supplemental answers thereto such additional information as may be
5

required to complete your answers to these interrogatories.
6

7
INTERROGATORIES

8
Where applicable, with respect to your answer to each of these interrogatories, please:

9
A. identify each person on whose testimony you will or may rely in support of your answer;

I 0
B. identify each document on which you will or may rely in support of your answer.

I I

1 2 1. State the name, 'ob title and business address of each person providing infon-nation ini
response to these discovery requests:1 3

1 4

1 5

1 6

1 7

1 8

1 9

20'

2 1

22

23

24

25

7
-
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22 2. State the type of business organization BANK OF NEW YORK MELLON,

3
f/k/aBANK. OF NEW YORK is, and name each State of the Union in which BANK
OF NEW YORK MELLON, f/k/a BANK OF NEW YORK is chartered or

4 registered:

5

6

7

8

9

1 0

1 2

1 3

3. State the name, Job title, and business address of each person who has first-hand
1 4 personal knowledge of the time and circumstances under which the promissory note

obligating Andrew C. Bailey and/or alienable in this instant case was created, sold,1 5 transferred and/or assigned for value:
1 6

1 7

1 8

1 9

20

21

-.22

23

24

25
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11 7. If the name of the current beneficiary under the promissory note obligating Andrew
2

C. Bailey and/or alienable in this instant case in Item (6) above is different from your
name BANK OF NEW YORK MELLON, f/k/a BANK OF NEW YORK explain

3 why:

4

5

6

7
8. BAC HOME LOANS SERVICING LP has filed with the Bankruptcy Court a8 Proof of Claim with respect to the subject promissory note. Explain the nature of

9
BANK OF NEW YORK MELLON, f/k/a BANK OF NEW YORK's relationship with
BAC HOME LOANS SERVICING LP in this instant case. If none, state "none".

I 0

1 1

12

1 3

1 4

15

16

17
9. Explain why the alleged copy of the promissory note submitted as Exhibit "A"
attached to BANK OF NEW YORK MELLON, fVa BANK OF NEW YORK's

1 8 Motion for Lift from Stay includes no allonge or endorsement showing any
assignment of the note to BANK OF NEW YORK MELLON, f/k/a BANK OF NEW1 9 YORK:

20

2 1

22

23

24

25
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22 10. If BANK OF NEW YORK MELLON, 9k/a BANK OF NEW YORK did not
s ignment to3

keep or cannot produce a copy of an allonge or other paper showing a s'
BANK OF NEW YORK MELLON, Ck/a BANK OF NEW YORK of the

4 promissory note obligating Andrew C. Bailey and/or alienable in this instant case,explain why:
5

6

7

8

9

10

I I I 1. Identify the name, address and telephone number of each person or entity likely
12

to have discoverable information relevant to the foregoing or that you may use to
support your action.

1 3

1 4

1 5

1 6

1 7

1 8

1 9

20

2 1

22

23

24

25
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DDEFINITION33
2

3 1. BANK OF NEW YORK MELLON, fVa BANK OF NEW YORK includes any and all persons

4 and entities presently or formerly acting for or in concert with BANK OF NEW YORK

5 MELLON, f/k/a BANK OF NEW YORK.

6
2. BAC HOME LOANS SERVICING LP includes any and all persons and entities presently or
formerly acting for or in concert with BAC HOME LOANS SERVICING LP, COUNTRYWIDE

7
HOME LOANS, COUNTRYWIDE BANK, or BANK OF AMERICA.

8 3. "Document" includes each record held in BANK OF NEW YORK MELLON, f/k/aBANK

9 OF NEW YORK's possession or generated by BANK OF NEW YORK MELLON, MaBANK
I 0 OF NEW YORK.

I I
4.The word "document(s)" includes all "writings," "recordings," and "photographs," as
those terms are defined in Rule I 00 I of the Federal Rules of Evidence, and should be

1 2

-nissible. Accordingly, "document(s)" includes, butconstrued in the broadest sense pen is
1 3

not limited to, all written, printed, recorded or graphic matter, photographic matter, sound
1 4 reproductions, or other retrievable data (whether recorded, taped, or coded electrostatically,
1 5 electromagnetically, optically or otherwise on hard drive, diskette, compact disk, primary or
1 6 backup tape, audio tape or video tape) from whatever source derived and however and by

1 7 whomever prepared, produced, reproduced, disseminated or made. Without limiting the

1 8 generality of the foregoing, "document(s)" includes the original and any non-identical copy

1 9
and also every draft and proposed draft of all correspondence, internal memoranda, notes of
meetings, telegrams, telexes, facsimiles, electronic mail, reports, transcripts or notes of

20
telephone conversations, diaries, notebooks, minutes, notes, tests, reports, analyses, studies,

2 1

testimony, speeches, worksheets, maps, charts, diagrams, computer printouts, and any other
22 writingsor documentary materials of any nature whatsoever, whether or not divulged to
23 other parties, together with any attachments thereto and enclosures therewith. In addition,

24 the word "Document(s)" enc ompasses all fon-ns and manifestations of electronically or

25 optically coded, stored, and/or retrievable information, including but not limited to "e-

2
-
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tthereof, was given or sent;
2

g. The name of the person or entity having present possession, custody and/or control of
3

such document;
4

h. The present location of such document;
5

i. If such document was, but is no longer in your possession or control, state what
6

disposition was made of such document, the reason for such disposition, and the date
7

thereof
8

j. Whether or not any draft, copy, or reproduction of such document contains any script,
9

notation, change, addendum, or the like, not appearing on such document itself, and if so,
I 0

the answer shall give the description and identification of each such draft, copy or
I I

reproduction in accordance with the above subparts (a) through (1).
1 2

4. The above information shall be given in sufficient detail to enable any person or party to
1 3

whom a subpoena or request for production is directed to identify the documents sought to
1 4

be produced and to enable counsel to determine whether such document- when produced, is
15

in fact the document so described and identified.
6

5. Notwithstanding any other instruction in this First Set of Interrogatories that is or may be
1 7

to the contrary, if a document has already been produced by you to the Debtor/Plaintiff,
1 8

such document may be identified by specifying the Bates numbers for all pages of such
1 9

document.
20

6. A request that you identify a document is not limited to documents within your
2 1

possession, and such requests shall extend to all documents under your control.
22

. 7. When an interrogatory asks you to "Identify" a person, the'answier shall contain the
23

following information with respect to each such person:
24

a. The full name, current or last known business and residence addresses, and business and
25

idence phone numbers of such person-,resi

5

-
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11 4. State the name and contact informat'on of the creditor in the instant case.
2

(NOTE: The creditor is the person who actually provided the money for the Debtor's
loan in expectation of payment, and who stands to lose money in the event of

3 default.)

4

5

6

7

8

5. State the names and contact information of all persons or entities, in order of1

9 assignment, who at any time were constructive holders or holders in due course of
I 0 the promissory note obligating Andrew C. Bailey and/or alienable in this instant

case:
I I

1 2

1 3

1 4

1 5

16

17

18

19

20

21 6. State the name and contact information of the current beneficiary under the
promissory note obligating Andrew C. Bailey and/or alienable in this instant case.-22

23

24

25

9 -
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RREQUEST FOR PRODUCTION OF DOCUMENTS
2

Debtor/Plaintiff hereby requests that Movant/Defendant BANK OF NEW YORK
3

MELLON, f/k/a BANK OF NEW YORK produce the following documents for inspection
4

and copying within 30 days of service of this request, or any earlier date on which the
5

parties agree, subject to the foregoing Definitions and Instructions set forth above, at the
6

offices of the Yavapai County Recorder, 6th Street, Cottonwood, AZ or at another location
7

agreeable to the parties hereto.
8

9
1. Produce the original promissory note signed by Andrew C. Bailey and/or alienable in this

10
instant case. If none state "none."

12
2. Produce all documents identified by you in response to each interrogatory set forth

1 3

above. If none, state "none".
14

1 5
3. Produce all documents associated with BAC HOME LOANS SERVICING LP's

6
authorization of BANK OF NEW YORK MELLON, Vk/a BANK OF NEW YORK's right

1 7
to enforce the promissory note obligating Andrew C. Bailey and/or alienable in this instant

1 8

case. If none, state "none".
1 9

20
4. Produce a copy of the allonge or endorsement attached to the promissory note obligating

2 1

Andrew C. Bailey and/or alienable in this instant case showing an assignment of the
22..

promissorynotefromMORTGAGEELECTRONICRt-7CjlS'TRATIONSYSTEMS,INCt'o'
23

BANKOFNEWYORKMELLON,f/k/aBANKOF'NEWYORK.Ifnone,gtate"tione."'
24

25
5. Produce any and all Pooling and Servicing Agreement or other contractual agreement or

12
-
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11

6. Produce the account and general ledger statement of each transaction BANK OF NEW
2

YORK MELLON, f/k/a BANK OF NEW YORK alleges Andrew C. Bailey has made with
3

BANK OF NEW YORK MELLON, f/k/a BANK OF NEW YORK with respect to the

4
promissory note alienable in this instant case, showing all receipts and disbursements. If

5

none, state r(none".
6

7
7. Produce all bills of sale and allonges and agreements illustrating where the promissory

8
note alienable in this instant case was sold or assigned for value, from inception to the

9
present. If none, state "none".

I 0

1 1

8. Produce all insurance claim information and credit default claim or settlement or
1 2

payment records relative to any alleged default under the promissory note alienable in this
1 3

instant case. If none, state "none".
1 4

1 5
9. Produce all information pertaining to Federal TARP or other bailout settlements or

1 6
payments relative to any alleged default under the promissory note alienable in this instant

17
case. If none, state "none".

1 8

1 9
1 0. Produce all contracts, agreements, and/or memos illustrating that law firm

20
Gust Rosenfeld, PLC has authorit to represent BANK OF NEW YORK MELLON, f/k/ay

2 1

BANK OF NEW YORK in this instant case. If none, state "none".
22

23
1 1. Produce all assignments, contracts, agreements, and/or memos identifying both the

24
creditor and the current beneficiary in this instant case. If none, state "none".

25

13
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11

12. Produce all contracts, agreements, and/or memos illustrating that BANK OF NEW
2

YORK MELLON, f/k/a BANK OF NEW YORK or its attorney law firm Gust Rosenfeld,
3

PLC has authority to represent the creditor and/or the current beneficiary in this instant
4

case. If none, state "none".
5

6
13. Produce all contracts, agreements, and/or memos illustrating that BANK OF NEW

7
YORK MELLON, f/k/a BANK OF NEW YORK has authority to represent CWALT, Inc.,

8
Alternative Loan Trust 007-14Y4 Mortgage Pass-Through Certificates, Series 2007-HY4, its

9
assignees and/or successors in interest in this instant case. If none, state "none".

I 0

1 1

14. Produce all contracts, agreements, and/or memos illustrating that BANK OF NEW
1 2

YORK MELLON, f/k/a BANK OF NEW YORK has authority to represent the bondholders
1 3

or certificateholders of CWALT, Inc., Alternative Loan Trust 007-HY4 Mortgage Pass-
14

Through Certificates, Series 2007-HY4, its assignees and/or successors in interest in this
1 5

instant case. If none, state "none".
1 6

1 7
15. Produce all documents or data compilations that are in your possession, custody or

1 8
control that you may use in support of your action.

1 9

20
Respectfully submitted this 19th day of January, 2010

2 1

(Previously submitted in the administrative case on the I Ph day of January, 201 0)
22

23

24
Signed '-fl

25 Andl4w4. Biailey, Plaintiff @nd Deb in Pro Per
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22

3
CERTIFICATE OF SERVICE

4

5
1, Andrew C. Bailey, certify that on the I I th day of January, 2010, a true and correct copy6
of Debtor's First Set of Interrogatories and First Request for Production of Documents was7
served upon the attorney for Movant by both certified mail and facsimile transmission to:8

9
Gerard R. O'Meara, Esq,

0
Bar # 002434

1

Gust Rosenfeld, PLC
12

1 South Church Avenue, Suite 1900
3

Tucson, AZ 85701-1620
14

(Attorney for BANK OF NEW YORK MELLON, f/k/a BANK OF NEW YORK)
1 5

1 6

1 7

1 8

1 9
Signed this I I'hday of January, 2 0 1 0.

20

2 1

22,

23 Andrew C. Bailey Debtor in o

24

25

15

-
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