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THE COURT: [I'mgoing to overrule the
obj ection and direct the witness to answer.

THE WTNESS: | could have, but that's not a
solid -- that's not -- in ny judgnment, that's not a practice
to make, rewiting an opposing party's discovery request,
because that's the -- that's the problemw th that.

BY M5. WANG

Q So, in your view, it's -- setting aside not getting
into any conmuni cations with the client in this case, your
general practice as an attorney is to convey the other
party's docunent requests w thout el aboration?

A Generally that -- that is true. | wll -- 1 wll
provide -- as a practical matter, | will provide foll ow up
clarification if needed, but it's -- how!l learned, it's very
dangerous for one advocate to sunmarize anot her advocate's
di scovery. If it's not clear, it ought to be objected to on
the appropriate grounds. Oherwise, that's a problem

Q And you don't know whet her you foll owed your
general practice of not providing further instruction during
a pretrial discovery period in this case?

A | don't -- | don't renenber that.

Q Al'l right. 1'mgoing to change gears entirely.
This will be very brief.

Were you present at a neeting on

January 2nd, 2014, with John Masterson, Joe Popoli zi o,
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Sergeant Travis Anglin, Sheriff Arpaio, a posse nenber naned
M ke Zullo, and Tom Li ddy concerning a -- an MCSO
i nvestigation involving a confidential informant in Seattle?
A | know | was -- | don't know the date, but | know
att ended one.
Q And do you recall whether the confidentia
i nformant was on the tel ephone during that neeting?

M5. CLARK: (njection. Calls for
attorney-client privileged, confidential, and work product.

M5. WANG Well, if the confidential informant
were on the phone, it would affect the anal ysis of whether,
in fact, that conversation was privileged. So | think I'm
entitled to an answer on that.

(An off-the-record conversation was hel d
bet ween the w tness and his counsel.)

THE WTNESS: M nenory of the neeting
attended was there was no Cl on the phone. It was a briefing
by whoever it was in the MCSO that was telling -- that was
telling everyone in the roomwhat their process was, or

anal ysi s or what ever.

BY M5, WANG
Q Were you there for the purpose of giving | ega
advi ce?
A | -- don't know. M -- ny inpression is what | can

just tell vyou.
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Q What was your inpression as to whether you were
there to give | egal advice?

A My inpression was is that the sheriff wanted to
know fromthe [ awers in the roomwhat we thought about the
i nformati on that was being provided by MCSO personnel about
this confidential informant.

Q Was he seeking |l egal advice as to the
I nvestigation, or was he trying to get a sense of whether you
bel i eved the informant was reliable?

A | don't know, because it was never really
expl ai ned.

MR MASTERSON:  Foundati on.

BY M5. WANG

Q Al right. During that neeting -- well, let ne ask
you this: Do you know whether Mke Zullo is an enpl oyee of
t he MCSO?

A | -- 1 mean, | heard the nane. |'ve read about
him but I'"'mnot sure | could spot himin a lineup. So |
don't know what his role is.

Q Al right. Do you recall seeing any docunents

during that neeting that nmentioned Judge Snow s nane?

A | do.

Q What do you recall about that?

A | renmenber seeing sone sort of graphic.

Q kay. |I'mgoing to hand you an exhibit that was
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al ready marked 2524.

M5. WANG | hope you still have this from
yest erday, because --

MR, MASTERSON. | don't, but that's okay.
BY M5, WANG

Q M. Casey, can you -- this is a declaration that

filed wwth the Court in response to the opposition to
Sheriff Arpaio and Chief Deputy Sheridan's notion to
disqualify the Court. The docunent indicates on its face
that it is under seal. | wll tell you that it is no |onger
under seal. The nmotion to seal was -- well, there was a
court order either unsealing or denying the notion to seal.

Take a |l ook at Exhibit F. There are two

docunents there. One is in | andscape --

A Thi s t hi ng.
Q -- orientation.
Correct.
So there's a docunent that contains a -- a

sort of a graphical --

M5. CLARK: Mne looks like it's different.
My F starts with --

M5. WANG Keep -- keep turning.

M5. CLARK: Keep goi ng?
M5. WANG Keep goi ng.
M5. CLARK: (Xkay.
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THE WTNESS: This is all part of F, right?
M5. WANG  Yes.
M5. CLARK: Ckay.

BY M5. WANG

Q So keep flipping.

A Yeah. Excuse ne. I|I'msorry. Ckay.

Q | think you're flipping the wong direction
A No, but I'"'m-- I'"mlooking at this.

Q Ckay.

(An off-the-record conversati on was held
bet ween the w tness and his counsel.)
THE WTNESS: (kay.
BY M5. WANG
Q Does -- do the materials that -- Exhibit F on ny
decl aration | ook |ike the docunents you saw during that
January 2nd, 2014, neeting?
A This thing identified as tineline | ooks famliar.
And | renmenber a col or-coded chart of some sort that | ooked
| i ke what you see here, that I'mpointing to at Bates | abe
MELC199934.
Q WAs there a discussion of these docunents during
t hat neeting?
M5. CLARK: (njection. Attorney-client
privilege. W rk product. Confidentiality.
M5. WANG  Your Honor, we discussed this

249
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Exhibit F to ny declaration during the deposition of
Captain Bailey | ast week. M. Masterson was present. M
recollection is that there was not an objection to ny
questions concerni ng what was said during that neeting on
January 2nd, 2014.

THE COURT: I'll say, Ms. Clark, that |
haven't heard an objection from M. Msterson. But whoever
IS proponing -- whoever is the proponent of the privilege
has to establish that the privilege exists. | have not yet
heard anything from M. Casey which would inplicate the
attorney-client privilege. To the extent that he said -- and

' msaying what | understood his testinony to be -- that
Sheriff Arpaio had the attorneys there to ask them about what
they thought about the reliability of the informant. That
does not strike nme as solicitation of or the receipt of |egal
advi ce.

So you're the proponent of the privilege.

Unl ess you can tell ne that it -- convince ne that it does,
|'"'mgoing to overrul e your objection and instruct the wtness
to answer.

M5. CLARK: Judge, the holder of the privilege
is the client represented by M. Masterson here today. And
as | told you in the prefatory statenent, if he doesn't
object, |I'"'massumng there's a waiver. However, | do believe

this is covered by client confidentiality under 1.6. It's in
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the course of representing the client that he's attending
these neetings. |It's confidential under ER 1.6. And w t hout
an order, I'minstructing the witness not to answer.

THE COURT: I1'mdirecting the witness to
answer. |I'moverruling the client confidentiality objection.

THE WTNESS: Again, | -- can you read --
reread that question for ne?

BY M5. WANG

Q | think it was just was there discussion of these
docunments at Exhibit F of ny declaration during that
January 2nd, 2014, neeting?

A | believe so.

Q Can you descri be what you recall of that
di scussi on.

M5. CLARK: Conti nui ng objection.

MR, MASTERSON. Well, you -- has the wi tness
been asked the question to whether he was providing his |egal
advice, nental inpressions, or legal analysis to his client?

In other words, if -- if the response to this
guestion is the witness says | egal advice, nental
i npressions, or legal analysis to his clients, if that is the
answer to this particular question, |I'mgoing to object based
on privilege. |I'mnot sure that question's been asked of
this witness yet.

M5. WANG Well, | did ask M. Casey whet her
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he was there at the neeting to provide |egal advice. He said
It was not clear.
Let me ask -- let nme withdraw t he pending

question and ask another question first.
BY M5, WANG

Q During the conversati on about these docunents at
Exhibit F of ny declaration dated July 10th, 2015, did you
provi de any | egal advice?

A. I, like the other lawers in the room including

sonme that are here today, offered our assessnents of what we

heard. Wether it's legal advice, | don't know to this day.
I"'ma lawer. | don't renenber being asked for any issue
about adm ssibility or anything. | just renenber that we al

tal ked about what we thought about what we heard.
Q Was there any di scussi on about whet her any
particul ar action taken in the course of the investigation

was | egal or not?

A What -- what was | egal ?

Q Whet her any -- well, you understood that the
dis- -- there was discussion during the January 2nd, 2015,
neeting about -- sorry -- January 2nd, 2014, neeting, there

was di scussi on about an investigation by MCSO involving a
confidential informant; correct?
A Yes. GCenerally, yeah.

Q During the discussion of that investigation, was
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your advi ce sought on whether any actions taken during that
I nvestigation were |lawful --

A | don't --

Q -- or not lawful?

A | don't believe that was ever asked.

Q Were you asked for your assessnents about whet her
the -- the informant was reliable?

A | believe we were asked that.

Q Did it involve any |egal analysis or application of
your know edge of the | aw?

A My experience as an attorney that tries cases and
deals with people, like -- kind of Iike what you are, but I'm
not sure about |egal analysis applying law to facts. |'m not
sure about that. | don't think so.

Q You were being asked to assess his believability,
in other words?

A | will state for clarification, | don't believe the

time | was present that there was the CI on the tel ephone. |
believe it was just a report by whoever it was, detectives or
whoever. But we were -- | think we were being offered to
share our thoughts about the information being rel ayed.
Q And were you -- was your |egal advice being sought?
| guess I"'mjust trying to get at whether --
A I --

Q -- you were bringing to bear any |legal analysis to
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that situation or whether your opinion was being sought as an
observer of --
(An off-the-record conversati on was held

bet ween the w tness and his counsel.)

BY M5. WANG
Q -- human behavi or, what ever
You nentioned yourself assessing w tnesses on
t he stand.
A | -- 1 cannot tell you. You would have to ask the

client what their expectation were for having the | awers

present. | don't -- | -- it's -- to this day, | don't know
exactly why.
Q Captain Bailey testified in his deposition that he

believed that at |east M. Popolizio was present, because
there was a cl ai mmade by the confidential informant that
M. Popolizio's law firms e-mails had been hacked.
Do you recall that?
A | do.
Q Al right. That did not involve -- M. Popolizio

was not being asked for his | egal opinion about anything, was

he?
A | -- 1 don't know what Joe was asked. | know t hat
Joe was present. | believe John was present. And nyself.
M. Liddy. | don't knowif Janes in ny office was present.
Q Al right. So, M. Casey, |I'll ask you again at
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this point. What was the discussion about the docunents at
Exhibit F of ny declaration?

M5. CLARK: |'mgoing to object based on
confidentiality and attorney-client privilege and work
product. It's, I -- I think, fair to presune that if a
client asks you to attend a neeting as a lawer, it is to
provi de your | egal analysis.

And | understand M. Masterson is not
obj ecting, but M. Liddy -- excuse ne -- M. Casey has
obligations to his former clients, and |I'm going to nmake that
obj ection and instruct himnot to answer absent a Court
order .

MR, MASTERSON: Well, actually, I am-- | am
obj ecting, because | think the testinony | just heard from
the witness is he's giving his inpressions. And | -- and |
understand you tried to finagle it a little bit and ask him
wel |, are you giving | egal advice? And his answer was, well,
" mgiving an anal ysis possibly of a witness, although he's
telling us he doesn't recall the wtness being on the phone.

But, in any event, he's there in connection
with litigation. He's |ooking at docunments. And if he's
bei ng asked for comments on docunents, that's part of his
position as a representative, a legal representative of the
client. And his statenents, | think, are then privileged as

bei ng work product, at |east, and probably attorney-client
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privilege. They're his inpressions of what he has seen.
Possi bly his | egal analysis of what he has seen.

M5. WANG M. Casey testified that it was not
clear to himthat he was being -- he was there for the
pur pose of providing | egal advice or analysis, and | don't
believe that on the testinony that we've heard the
conversation is privileged.

M5. CLARK: | believe that's a |egal
concl usion and for the judge to nake.

M5. WANG |'m making ny argunent and --

M5. CLARK: |'m making --
M5. WANG -- now seeking a ruling.
M5. CLARK: |'m maki ng m ne.

THE COURT: Al right. Here's how we're going
to proceed: W're going to proceed on a

st at enent - by- st at enent basi s, a question-by-question basis,

that -- to the extent that the witness is capable of
reconstructing the conversation. | believe it is true
that -- that the witness is entitled to a general presunption

that if he's asked to be there as an attorney, there is a --
there is some presunption that there is -- at |east you have
to be careful about an attorney-client relationship. But the
law, as | understand it, and | believe it exists and the
Ninth Grcuit is quite clear, that does not necessarily nean

that the attorney-client privilege exists.
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Wth respect to a conversation, the
attorney-client only exists -- the attorney-client privilege
only exists where | egal advice of any kind is sought froma
prof essional |egal advisor in his capacity as such. And
communi cations relating to that purpose made in confidence by
aclient are at the client's instance permanently protected
from di scl osure.

So we are going to go forward to the extent
it's possible on a very specific basis. | have not heard --
| wll say, M. Msterson, Ms. Gark, |I haven't heard
anything yet that necessarily inplicates the attorney-client
privilege to cover the whole conversation. | have heard
reason to proceed with caution.

And for that reason, | amgoing to require
you, Ms. Wang, to ask nore specific questions about that
January 2nd neeti ng.

M5. WANG  Yes, Your Honor.

THE COURT: See if we can get to it any
better.

M5. WANG  Yes, Your Honor.

M5. CLARK: Judge, |I'mcontinuing the
obj ection on confidentiality under ER 1.6. M. Casey
can't --

THE COURT: |'moverruling the objection on

confidentiality pursuant to ER 1.6.
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M5. CLARK: Thank you, Judge.

BY M5. WANG
Q M. Casey, at any point during the January 2nd,

2014, neeting, did you learn that the confidential informant
was offering informati on or nmaking a claimor allegation that
there was a conspiracy between Judge Snow, the Attorney
Ceneral of the United States, or the Departnent of Justice
generally and the law firmof Covington & Burling that woul d
affect the sheriff?

MR MASTERSON:  Form

THE WTNESS: Am | instructed to answer, Your

Honor ?
THE COURT: You are.
THE W TNESS: Yes.
BY M5, WANG
Q Who provided that information during the

January 2nd, 2014, neeting?

A well, first of all, I have to -- | don't know the
date. For sone reason, | thought it was earlier than that,
l'i ke Novenber of '13.

Whoever was doi ng the speaking on the
t el ephone were relaying information -- was rel ayi ng
i nformati on about what the Cl, the confidential informant,
clainmed to have put together.

Q So your inpression was that sonebody was on the
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t el ephone conveying informati on on behalf of the confidential
informant but that it was not the confidential informnt --
MR, MASTERSON:  Form
BY M5. WANG
Q -- hinsel f?
MR MASTERSON: Form
THE WTNESS: That's -- that's what |
remenber. | thought there were two MCSO enpl oyees up in
Seattle calling in.
BY M5. WANG
Q Al right. Do you know who the person on the phone
was ?
A The nanmes that you nentioned. One of them the --
with the Z.
Q M ke Zull 0?
A Yeah. That sounds famliar --
Q Al right.
A -- but --
Q What about Brian Mackiew cz? |s that possibly --
A There were --
Q -- soneone who was participating by tel ephone?
A | couldn't tell you, but |I know there were two.
Q Al right.
A Two enpl oyees.
Q What did the person on the tel ephone convey as far
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as you renenber about an all eged conspiracy between
Judge Snow, the Attorney Ceneral of the United States, the
Departnent of Justice, and the law firm of Covington &
Burli ng?
A Wul d you -- are you asking ne for ny inpression --
Q No.
A -- or are you asking ne --
Q ' m aski ng you --
A -- specifically --
Q -- for fuller informtion about what was conveyed
about that.
MR MASTERSON: Form
THE WTNESS: | will tell you in all sincerity

that the details are not clear. The conclusion is abundantly

cl ear.
BY M5. WANG
Q What was the concl usi on?

MS. CLARK: Again, just the continuing
obj ecti on, Judge, and the work product as well.

THE COURT: Overrul ed.

THE W TNESS: Hogwash.

BY M5. WANG
Q Who said it was hogwash?
A That was ny conclusion. And if |'mnot m staken,

every |lawer in the roomreached that concl usion.
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Q Did anyone in the roomnot reach that concl usion?
MR WALKER  Foundati on.
MR MASTERSON. Joi n.
THE WTNESS: | don't know. | don't know.
BY M5. WANG
Q Who in the roomventured an opinion as to whether
or not the information about that conspiracy was reliable?
(An off-the-record conversation was hel d
bet ween the w tness and his counsel.)
BY M5, WANG
Q You' ve nentioned al ready every | awer in the room
Every lawer in the roomsaid that it was hogwash.
(An off-the-record conversation was hel d
bet ween the wi tness and his counsel.)
M5. CLARK: Judge, we're renew ng the
obj ection on all three bases.
THE COURT: |I'mnot sure | understand the
guestion, and | want to be able to be very clear that I

understand the question and give everybody a chance to

object. | don't understand the question.
M5. WANG Sure. |I'mnot sure there was a
pendi ng question. | apologize.
BY M5, WANG
Q My question was, you nentioned that the -- every

| awyer in the roomexpressed the view that the all egation of
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the conspiracy was hogwash; is that right?

A That -- that was ny description for my concl usion,
and | believe that was shared by the other |awers in the
room

Q Al right. So nmy question is, did any nonl awer in
the room express a view as to whether the all eged
information -- the information about the alleged conspiracy

was accurate?

A Yes or no?

Q Yes, yes or no.

A Yes.

Q Who was that?

A My client. Joe Arpaio.

Q And what was the view that he expressed?

M5. CLARK: (njection, Judge. Attorney-client
privilege. Confidentiality as well.

THE COURT: Well, I'mgoing to overrule the
confidentiality objection. The privilege belongs to
M. Masterson. | don't hear an objection, so I'll direct him
to answer.

MR, MASTERSON. Can we just wait a second
here. Can --

(St enographic record revi ewed by
M. Masterson.)

MR, MASTERSON: |I'mgoing -- I'mgoing to
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raise the objection. | think the question calls for a
statenent made by ny clients, two |lawers, and | think the
assunption is that he is making this statenment in order to
seek his attorney's counsel or advice regarding how to
proceed in a |l egal matter.

THE COURT: Do you know, | think that this
is -- | think this requires sone careful consideration on ny

part and a little bit nore research than |I've done. So this
is what | would propose. And it's going to dislocate,
per haps, M. Casey and everybody else, but I think it's an
I mportant enough question that | may not want to just fire
fromthe hip here.

It seens to ne that there are severa
different reasons why this conversation nmay not be privil eged
at all. It depends on who was on the phone. And the second
thing is, I'mnot sure that a statenment made by
Sheriff Arpaio is privileged, but | think that M. Msterson
rai ses a good point. There are attorneys in a neeting. He
expresses an opi ni on.

| would like to look into that and in terns of
whet her or not it's covered by the attorney-client privilege.
So what | intend to do, and what 1'lIl invite the parties to
do, we're neeting Friday norning. |If you have any
subm ssions or legal authority you want to put forward on

that question, |I'lIl take a look at it and nake the ruling.
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But for now, | think in order to protect the privilege, |I'm
going to tentatively sustain the objection, direct the
witness -- or sustain the objection. And so the wtness
won't answer it, but that he is going to be determ native on
who else -- | nean, if we can make a determ nation as to who
el se was on the call. And I'mnot sure who el se was actual ly
present physically, if there's anybody there that m ght
destroy the privilege and/or | want to | ook into just
statements nmade by counsel -- or I'msorry -- statenments nade
by a client and whether or not it's up to the Court to
determ ne whether or not in the context that is seeking | egal
advi ce.

M5. WANG Al right, Your Honor.

May | ask the witness just -- | nowrealize |
told the witness who | understood to be at the neeting based
on prior deposition testinony by other witnesses. 1'd like
to ask himwhat his recollection is as to who was present.

THE COURT: You nmay do so.

BY M5. WANG
Q Wio el se was present, M. Casey, that you recall?
A l"mgoing to start off with the |lawers. Joe

Popol i zi o and John Masterson from Jones Skelton. Mself.

Tom Liddy. | don't renmenber if Janes Wllianms in ny office
was present or not. As to the lawers, | don't know if
Chris -- | -- Christine Stutz was there. | don't renmenber
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t hat .
Jerry Sheridan was there. Sheriff Arpaio was
there. | believe Jack Mac- -- Jack Maclntyre was there.
There were ot her people that were there. Perhaps -- but |
can't say with certainty, like M. Bailey, Steve Bailey. I

don't know if the PI O person, Lisa Allen, was there.

But, | nean, it seened to ne that it was a
very full conference room And | -- the neeting |I'mthinking
about occurred in a conference roomin his old building.

Q At the Wells Fargo buil di ng?

A Yes. It was a |long conference roomat one end of a
hal | way.
Q Did you know everyone present? Wre there people

unfam liar to you there?
THE COURT: Well --
THE WTNESS: There may -- there may have
been.
BY M5. WANG
Q Can you give ne an estinmate of the nunber of people
that you believe were present?
A As many as that are in this room
Q And can you tell ne how many people do you think
are in the roomcurrently?
A Oh, 16.
M5. WANG Al right. Yes, M. Masterson's
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requesting we take a break as M. Popolizio' s cone to fill
In.

THE COURT: W can, and we're off the record
for the deposition.

(Di scussion off the record.)

THE COURT: | woul d appreciate counsel doing
an eval uation of their own ethical obligations under the
Title 3s to make sure that they are not going to end up
either as witnesses or that they don't have duties relating
to candor to the tribunal on ny previous testinony or other
matters that they need to investigate and consi der, because
| -- I do not want to go down the road and be in the mddle
of this hearing and have you tell nme for sone reason -- and
I"mnot trying to suggest that | think there's any
determ nation here. |I'mjust raising this issue. | don't
want you to have to tell ne for sone reason that you believe
that your ethical obligations require you to wthdraw

And is that clear?

MR STEIN:  Your Honor, I'msorry. [It's not
clear tonme. And | don't nean to be difficult, but -- |
under stand what you're saying, but I'mnot sure what you mean
by it. And so if -- if you could be nore specific, | would
greatly appreciate it.

THE COURT: |I'mnot going to be nore specific.

MR STEIN. kay.
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THE COURT: | think that -- well, | guess |
don't mnd being nore specific. The reason | say |I'm not
going to be nore specific is because | don't want to suggest
that | made any determ nation, but as I'msitting here -- |et
nme see if I've got -- | don't have the rules.

M5. CLARK: Onh, | have them Judge. Onh, you
have -- okay.

Got 'em

THE COURT: Nah. | have the federal rules. |
don't have the state rules.

M5. CLARK: Ch, | got themright here, Judge.
They' re open to the 3s.

THE COURT: We have candor toward the
tribunal. "A lawer shall not know ngly offer evidence that
the lawer knows to be false. If a lawer"” -- "the |lawer's
client or a witness called by the | awer has offered materi al
evi dence and the | awer cones to know of its falsity, the
| awyer shall take reasonable renedial" -- "renedial neasures
including, if necessary, disclosure to the tribunal.™

There's a nunber of state ethical opinions
that'll give guidance on that.

"A lawer may refuse to offer evidence, other
than the testinony of a defendant in a crimnal matter, that
the | awyer reasonably believes is false.”

That's one that seens to ne -- | don't
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remenber exactly what previous testinony was, but | do
remenber previous testinony regardi ng aspects of whether or
not this Court was ever the subject of an investigation by
the MCSO or if the MCSO ever knew of an investigation of
which this Court was the subject. And | received answers, |
think, from Sheriff Arpaio, from Chief Deputy Sheridan, and
then there was a statenent nade under penalty of perjury by
Chi ef Arpai o.

It seens to me that counsel need to eval uate
that testinmony in light of their own participation or what
t hey may have subsequently conme to know to determ ne whet her
or not they have a duty of candor toward the tribunal that
they have to fulfill. 1'mnot saying you do. It's up to you
to make that determnation. But I'mjust raising it now,
because | don't want you to be w ong.

MR STEIN. May | respond to that, or would

you rather ne not?

THE COURT: I'mjust -- you can respond to it
iIf you wsh. |'mjust asking you to take it into account.

MR STEIN. R ght. | guess what ny concern
is, we're sitting in a deposition, and that -- and, you know,
deputy -- and information gets presented through the course

of a deposition, but the Court hasn't sat through all the
depositions and --

THE COURT: No, that's true.
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MR STEIN. -- this is the first wtness, for
exanpl e, who has said that Chief Deputy Sheridan was at that
January 2nd neeting. No other wi tness has said so.

THE COURT: That's true

MR STEIN. And so --

THE COURT: That's why | raise that now,
because the hearing is going to start next week.

MR STEIN. R ght. So the basis for the
Court's concern about revising previous testinony is based in
part on the testinony that he was at that -- that -- |I'm
concerned that the Court is formng inpressions --

THE COURT: Well --

MR STEIN: -- based upon hearing deposition.
THE COURT: |I'mnot form ng inpressions, and
|"mperfectly capable of listening and will listen to all the
witnesses. |I'mraising things that | want you to consider
if, in fact, you feel |like you have an obligation to

wi t hdraw, because | want to know that now.

So | didn't know -- for exanple, | have no
basis to know or any basis to believe, M. Stein, that you
knew about this prior to ny finding out about it. That's why
|"ve raised it.

There's also -- and it has to do with -- with
| awyers as witnesses. There's several others that are in the

3 point area. Maybe that's not applicable either, and |I'm
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not saying it is. |I'mnot saying | made a determ nation that
it is. But |I think that you need to nake such -- well, |
don't have any basis to believe that. That was ny reply to
you. But we've just had the witness say that M. Popolizio
was in the neeting, that M. Masterson was in the neeting,
that M. -- did you say Casey? | think he said M. Casey --
or M. Liddy was in the neeting.

So we've got some -- | guess Liddy was w ong.
W' ve got sone | awers here in the present action, and
there's now been a suggestion that they may be a witness to
sonething. And they may not be a witness. No party may want
to call them [|I'mnot saying that's true. But because we've
got this hearing scheduled to start next week, |'mjust
asking you, as lawyers, to consider that and to consider if
you feel |ike you have any obligation.

If you do, | want to know about it so that we
can take appropriate steps and see if we have to postpone
this thing. | don't want to postpone it, but | also don't
want to oblige any of you to violate what you think may be
your ethical obligations.

Since this is the first time |'ve heard this,
| thought | would raise it. That's all, M. Stein.

MR STEIN. Fair enough. | appreciate the
clarification.

THE COURT: M. Wods?
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MR, WOODS: Thank you, Your Honor. On a
different topic, it's occurred to ne today that Friday's
deposition of Christine Stutz and Monday's deposition of Tom
Li ddy are going to be m ssing you. And because they're going
to be mssing you, when they believe that they have an
obligation to keep information confidential under 1.6, there
won't be a judge there to tell themthat they have to abandon
that obligation. And until there's a judge here to tell them
that, I think they're under the obligation to keep
i nformation confidential under 1.6.

And | hate to think that we have to have
supervi sed depositions, but |I note in the Liddy deposition it
wi |l cone up often, and the Stutz probably |l ess often. But
in the Liddy deposition, it's going to conme up as nmany tines
as it did today with M. Casey. And | -- | just needed to
put it out there so we can deci de how we're going to deal
wthit.

THE COURT: Well, when is -- Friday we have a
status conference. |'mavailable for part of Friday, but I
woul d appreciate it if | wouldn't have to -- have to have it
here or if you could call me on the phone. |'maware of the
| Ssues.

Monday |'m conpl etely unavail abl e. Dependi ng
upon how | rule on the pending notion that relates to whether

or not privileges have been wai ved regardi ng advice or
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di rections given concerning not disclosing the 1459 |Ds,
there may be nore depositions we have to notice up for
Tuesday. So maybe we can take it up in that light. But | am
going to be ruling on this.

And I -- and | haven't changed ny direction,
M. Stein, to you or to anybody else that if you want to
provi de ne authority that would be of assistance to ne in
deciding this question, then tell nme. But | wll nmake a
ruling Friday norning. And we may have to have M. Casey
back to answer these questions related to this nmeeting. As
it is now, |I've directed himnot to answer, although |I'm
still going to allow you to foll ow up when you cone.

| may determ ne that based on who was at the
neeting there is no attorney-client privilege anyway.
M. Masterson may withdraw his -- his feeling about that. |
don't know. But we're just going to go step by step,
assuming I'mstill going to hold that the neeting -- that I
still want to consider the question. |I'minviting you or
anybody el se to put forward whatever information you can for
me by Friday norning, and |I'Il take a look at it.

|"mreally not avail able nuch of tonorrow. |If

you can get it to me by tonmorrow night, | will read it
overnight and try and have sone -- sone ruling on it by the
nor ni ng.

Any ot her question, M. Stein?
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MR STEIN. No, thank you.

M5. WANG  Your Honor, we -- we all have a | ot
on our plates between now and Friday norning. My we submt
alist of authorities?

THE COURT: Yes, you may. Just -- and | would
prefer that.

M5. WANG  Thank you.

THE COURT: | will read the |ist of
authorities. And, you know, devel op whatever you want now
that you think mght throw light on the privilege w thout ne
requiring M. Casey to ask -- answer that |ast question.

M5. WANG Al right. Thank you, Your Honor.
BY M5. WANG

Q M. Casey --

MR MASTERSON. Wait. We were going to take a
little short break.

M5. WANG Oh, I'msorry. Ckay.

(Recess from4:31 p.m to 4:47 p.m)

BY M5. WANG
Q Al right. M. Casey, let ne continue asking you
sone questions. W'I|l see if we can get anywhere further on

this and tee it up for the judge's ruling.
The docunents that we just |ooked at,
Exhibit F of ny declaration, were those -- were copies of

t hose handed around at this neeting?
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A | don't renenber that, if there was one copy
circulated or if there were nultiple copies. | don't
r emenber.

Q Did you | eave that nmeeting with a copy?

A | did not.

Q You've already testified that Sheriff Arpaio did
speak during that neeting; is that correct?

A Yes.

Q Wthout telling me what he said, was it your
under st andi ng that he was seeking the | egal advice of any of
the attorneys in the roomwhen he spoke on the subject of the
confidential informant's allegati on about a conspiracy?

MR POPCLIZI O Foundati on.

THE WTNESS: | don't know. And | believe he
spoke towards the end, but | don't know.
BY M5, WANG

Q Did he speak after the attorneys in the room had
spoken?

A | don't renenber that.

Q D d anyone other than Sheriff Arpaio and the

attorneys in the room speak on the subject of the allegation
concerning this conspiracy?

MR POPQLIZIO  Form

MS. CLARK: Continuing objection on

confidentiality under ER 1.6.
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THE COURT: Confidentiality obligation is
overri dden.
THE WTNESS: | don't -- I"'msorry. | don't
r emenber .
BY M5. WANG

Q You nentioned that there was one person on the
t el ephone; is that right?

A No. | had the -- ny nenory of the neeting -- and |
thought it was earlier than January 14th, but ny nmenory is
there were two people. And ny inpression was they were
calling fromout of state, and they were --

Q Ckay.

A -- enpl oyees of MCSQO

Q Were they on a speakerphone in the roon?

A They were.

Q And your inpression was they were both enpl oyees of
MCSQO?

A Yes.

Q Was your inpression that those two people were
together in the sane place or calling in fromdifferent
| ocati ons?

A My inpression was they were in the sanme pl ace.

Q Was that in Seattle?
A That's ny inpression, yeah.
Q Al right.
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A | believe that's where they were calling from

Q Ckay. Do you recall whether Sergeant Travis Anglin
was present?

A You know, the name -- | -- I'mfamliar with the
nane, but | don't -- I'm-- I'"msure |'ve nmet that person,
but 1'menbarrassed to say if that person wal ked in, |
probably -- | mght recognize the person but not match the
nane.

Q Al right. You nentioned that you believe
Captain Bailey was present; is that right?

A "' mgoing off of ny best nenory, even though it was
what, a little over a year ago? He -- | believe he was.

Q Do you recall whether Captain Bailey spoke on the

subject of an alleged conspiracy involving the Court and the
Departnent of Justice?

A | don't renmenber that.

Q Ckay. You nmentioned that your recollection is that
Lisa Allen may have been there; is that right?

A She may have been there. Yes.

Q You testified earlier today that Lisa Allen is the
head of MCSO s Public Information Ofice; is that right?

A That's ny understandi ng, yes.

Q I's her job essentially to -- to do publicity for
the sheriff's office?

A. Yes.
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Q Do you recall whether she spoke on the subject of
an al |l eged conspiracy involving the Court, the Departnent of
Justice, and the Covington & Burling law firnf

A | do not renenber that. | -- | have a general
menory that nost of the MCSO people were quiet except for the
peopl e tal king on the phone.

Q Did you do anything in relation to the Seattle
I nvestigation?

Do you understand what | nean when | say --

A No.

Okay. Let nme -- let me withdraw that.

Did you do anything relating to the all eged
conspiracy involving the Court, the Departnent of Justice,
and Covington & Burling after this neeting?

M5. CLARK: (njection. Attorney-client
privilege. Confidential. Wrk product.

BY M5, WANG

Q Tell me to the extent you can answer that w thout
reveal ing any attorney-client communi cati ons.

M5. CLARK: | still have the objection based
on confidentiality and work product.

THE COURT: Those are overrul ed.

THE W TNESS:  Yes.

BY M5. WANG

Q To the extent you can tell ne w thout revealing
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attorney-client conmunications, what did you do to follow up?

MS. CLARK: Just a continuing objection,

Judge.

THE COURT: On what basis?

M5. CLARK: All three bases.

THE COURT: They're all overrul ed.

THE WTNESS: | renenber |awers talking
anongst ourselves. | can renenber talking to, you know -- |
t hought Jack Maclntyre was there. | thought Jerry Sheridan

was there, but ny menory is not perfect. This thing was --
this thing was so ridiculous on its face in everything that |
heard, and | renenber sharing with whoever | talked to that
the tineline, | could hire ny son, that that information was
publicly available -- | believe was publicly avail able
information, and it had sonme sex appeal because supposedly
someone was nonitoring Jones, Skelton & Hochuli's -- | think

Joe' s tel ephone line.

But it -- it had nothing toit. It was -- it
was out -- it was whacked is the best way | could describe it
to you to use kids' ternms. It was -- but that's what |

remenber sharing.
BY M5, WANG

Q At the tinme of this nmeeting, were you -- you were
co-counsel with Tom Li ddy; correct?

A. | was.
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Q Were you co-counsel with M. Masterson and
M. Popolizio?

A No, but they had the DQOJ case that had very
over | appi ng.

Q Did you have a joint defense agreenent?

A In principle, we certainly did.

Q It was the sanme client?

A Sane client; same interests.

Q Well, did they -- in that case, at that tinme, the
def endants in this case were the sheriff -- well, wthdrawn.

Did you receive any information during the

neeting -- let's call it the January 2nd neeting, even if
it -- you -- you don't recall the exact date. But just for
conveni ence, wll you agree that we're tal ki ng about this
meeti ng?

A | know | went to sone neeting in which this
mat eri al was di scussed.

Q kay. | just -- want -- | just want to shorthand
it as the January 2nd neeting.

During the January 2nd neeting, did you see

any information suggesting that the confidential informant
had accessed tel ephone records of -- tel ephone records or any

el ectroni ¢ conmmuni cati ons of the Jones Hochuli -- Jones
Skel ton Hochuli firnf
VMR POPCLI ZI G For m
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THE WTNESS: | didn't see anything. | heard
that there was representations that there was a duplication
of sonme sort of NSA/CIA data dunp that this person had access
to, and that's where supposedly he got this information.
That's ny nenory.

BY M5. WANG

Q Did you see any information or hear any information
during this nmeeting suggesting that tel ephone records or
ot her el ectroni c communi cati ons of anyone at the law firm of
Covi ngton & Burling had been accessed?

And feel free to refer to the docunent if that
hel ps you.

A | do renenber there was sonet hing about the effect
of phone calls between -- you know, it wasn't Stan Young. It
wasn't any of the lawyers that | had nmet, but, |ike, people
out of your DC office supposedly talking with Eric Hol der or
Lanny Breuer. There was sonething about a clerk that either
wor ked for or used to work for Judge Snow supposedly
comruni cati ng with sonebody. And | don't renenber the
details, but that's -- that's what | renenber.

Q D d you see any information that electronic

communi cations of any of those people you just described had

been sonehow accessed, although they were private?
A | didn't see anything.
Q Did you hear that?
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A It -- 1 was left with the inpression that sonehow,
sonmewhere there was sone data that connected phone calls
bet ween peopl e that supposedly did this. |'mlooking at your

Exhi bit 2524 at Exhibit F, this -- this chart, this flowhart
that emanates fromthe DQJ. That sonehow there was -- there
was sone tel ephonic connection, but we didn't see that. But
we -- that's what was represented as supposedly -- supposedly
potential ly avail abl e.

Q Did you hear any represent -- representation that
the confidential informant had access to the content of
el ectroni ¢ comuni cati ons between any of the people you just
menti oned: Judge Snow s | aw cl erk; sonebody at Covington &
Burling's DC office?

A | don't --

MR POPQLIZIO  Form
THE WTNESS: | don't remenber that, and

don't believe that got down to that nitty-gritty. It was
nostly that -- just to confirmthat a call was placed from
this nunber and went to this nunber and | asted whatever
period of tine.
BY M5, WANG

Q And just to be clear, your understandi ng, based on
what you heard at that neeting, was that the information had
been obtai ned sonehow fromthe Cl A or the NSA?

A That was ny -- that's ny nenory, which raised
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guestions about how did this C obtain this information from

what | understood was a forner enpl oyer?

Q Did you raise any concerns about that during this
meeti ng?

A | don't know if | did at the neeting.

Q Did there conme a tinme when you did?

MS. CLARK: Continui ng objection, Judge.
Attorney-client privilege. Confidentiality. Wrk product.

THE COURT: Sustained. At |east for now
BY M5, WANG

Q | just want to circle back and make sure that | got
a full answer to ny question whether -- to the extent you can
answer this question without revealing attorney-client
comruni cati ons, what did you do after this neeting that
related to the all eged conspiracy?

M5. CLARK: (njection on work product.
Confidentiality. And | believe it would be for M. Popolizio
to raise privilege.

MR POPQLIZIO Can | hear the question again,
Ms. Court Reporter.

(The requested record was read.)

MR POPCLIZIO Well, the question
specifically is whether he can answer, so it would be yes or
no that -- without revealing any privil eged comuni cati ons.

So I"'mgoing to wait, Your Honor.
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M5. CLARK: |'m objecting --
THE COURT: Ckay.

M5. CLARK: -- on work product.
THE COURT: 1'mgoing to overrule the
objection. It doesn't deal with his inpressions. 1t deals

with what he did. So I'mgoing to overrule the objection and
allow himto answer the specific question asked.

THE WTNESS: Wat was the question again?

(The requested record was read.)

THE WTNESS: That's nore than a yes or no.

MR POPQLIZI G Yeah.

M5. WANG It is.

THE COURT: It is.

THE WTNESS: And am | --

MR POPCLIZIO Therefore, on that basis, Your
Honor, 1'Il assert the -- | wll assert -- | will object and
assert the attorney-client privilege work product and to the
extent that it asks for any nental inpressions or |egal
anal ysi s.

THE COURT: | will overrule the objection to
the extent it is based on the work product privilege, 1.6,
and anything M. Casey did that did not involve
communi cations with his client. To the extent it would
i nvol ve client comuni cations, you should not answer the

guestion, M. Casey.
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THE WTNESS: |'munable then to answer the
guestion, because ny conmunications were to ny client.
BY M5. WANG
Q D d you do anything other than communi cate with
your client after the neeting in relation to this all eged
conspi racy?
MR POPCLIZI O Form
THE WTNESS:. Yeah. | renenber the | awers
talking, and I renenber talking to ny co-counsel. And it was
a dead issue in ny book. It was worthless. It was
vindi ctive, and we woul d have no part of it.
BY M5. WANG
Q When you say "we,"” who do you nean?
A | said for the defense team but | was talking
about nyself and ny law firm And ny nmenory is, is that |
was joined in that by my co-counsel. There were going to be

no use of this in any circunstances under any way. \Whatever

it is, we want nothing to do wth it.

Q How did you find out about the neeting?
A | -- I don't renenber. W probably -- | don't
remenber. It was called. It was summoned. W showed up and

all gathered into a big room
Q Did you -- were there -- did you attend any ot her
nmeetings at which this all eged conspiracy was di scussed?

A | only remenber one. And nothing -- that one
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neeting was the first, and that was the | ast.

M5. WANG All right. | think that is all |
have for you. Thank you.

THE WTNESS: Thank you.

THE COURT: Who wants to question the w tness?
M. Val ker?

MR WALKER. | have -- | have a few questi ons.
Thank you, Your Honor.

MS. WANG Let ne nove.

THE COURT: You know, before you start,

M. Wl ker, | just guess -- | think | need to give a little
nor e gui dance on the Friday norning thing.

Although I will be interested if you have
authority that suggests that statenents nmade by clients
during a neeting are possibly not subject to the privilege, |
think I"'minclined to give Sheriff Arpaio the benefit of the
doubt since he has so nmany attorneys here. The real issue
then is going to be given -- is going to be whether given the
identity and the nunber of persons that were present at the
neeti ng, whether the attorney-client privilege applies.

Everybody understand that? Okay.

MR, YOUNG  Your Honor, if | can interpose a
question or an issue. There may be differences in the
menories of various wtnesses about who was at the neeting --

THE COURT: Uh- huh.
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MR, YOUNG -- and those differences nay,
dependi ng on how we -- those differences may point to
different results on the issue --

THE COURT: | see what you're saying.

MR YOUNG ~-- whether the neeting is
privil eged.

THE COURT: | see what you're saying. Mybe
we'll have to -- maybe | can't nake the decision Friday
norni ng. Maybe we'll just have to apply all of the testinony
that we have, and 1I'll consider it inits totality prior to
t he begi nning of the hearing. And if we need to do that,
we' re obviously going to have to do sonme scheduling on
Friday. | wll try to make it -- if you wll let ne know
whi ch wi tnesses that you may be calling that were in that
nmeeting. And | don't know whether waiver's an issue. |
nmean - -

MR YOUNG Well, it's not just w tnesses, but

actually counsel for the sheriff have taken different
positions in different depositions with respect to that
neeting, or at |east parts of that neeting, which is why we
have testinony about the content of the neeting from sonme
Wi t nesses but not from M. Casey so far.

THE COURT: W already have testinony about
this neeting fromother wtnesses?

M5, WANG Yes, Your Honor.
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THE COURT: Who has testified?
M5. WANG As far as | recall, Chief Deputy
Sheri dan had sone testinmony on it. He did not recall the
nmeeting. Did not recall being at any such neeting.
And Sergeant Anglin also testified.
And M. Young is right. | think -- | was not

present at the Anglin deposition, but | do believe there have
been different positions taken by defense counsel as to the
privilege issues.

MR YOUNG \Well, and then specifically
whet her M. Montgonery was part of the conversation or not.
And | think for those witnesses who have -- or recall that
M. Montgonery was part of the conversation, there's been no
assertion of privilege to bar testinony about what was said
while he was in the conversation.

THE COURT: Well, then does that anobunt to

wai ver? | guess I'd invite that question.
M5. WANG | think there nmay be wai ver issues
as well, yes, but we would need to take a | ook at the

deposition transcripts.

THE COURT: Well, it sounds to ne |ike maybe |
better look at the totality of the circunstances before |
make any rulings.

MR, YOUNG Yeah. The issue wth M. Casey

may be because M. Montgonery was on the phone and -- and
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M. Casey had never net or --

THE COURT: Well, | nean, | don't -- you
know - -

MR YOUNG Yeah.

THE COURT: -- | understand, but we're not
going to characterize that now.

Let nme see what the sworn testinony is, and
then you can try and characterize the sworn testinony. But

we' ||

or if I can get actual descr

W t nesses have sai d about

MR POPCLI ZI O

defining who the various wt

I ssue in deposition, |

realize really what the whole totality of the issue is,

I ptions of what the various

it.

Your Honor, in terns of -- of

nesses who have testified on this

heard Chi ef Sheridan and Travis

Anglin. Wre there any others?

THE COURT: Those are the two | heard.

M5. WANG | think Captain Bailey al so my
have testified on this. | took that deposition and confess
that | do not have a clear nenory, but | -- | do believe I
asked hi m about the neeting.

THE COURT: All right.

MR POPQLI ZI G Thank you.

THE COURT: Any -- any further issues on that?

Al right.

MR WALKER

M. Wl ker.

Thank you, Your Honor.
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EXAMI NATI ON
BY MR WALKER:
Q M. Casey, you were |ead counsel for the defense in
this case in the fall of 2009; correct?

M5. CLARK: Again, I'mgoing to just go back
and refer to ny prefatory statenent, and the final portion of
whi ch stated that if counsel for any of the defendants
guestioned M. Casey, that I'm-- he -- |I've instructed him
to presune that that counsel has conferred with their
respective client and that they are waiving the
attorney-client privilege that m ght be invoked otherw se for
the information that responds to that question which
M. Casey's bei ng asked.

| hope that was clear as nud. |'msorry.

It's getting late, and I'mgetting tired. But ny prefatory
statenent was he's going to presunme there's been a waiver of
the privilege if he's questioned by defense counsel.

THE W TNESS: Yes.

MR WALKER: In response to Ms. Clark's

coments, that -- | wll represent to you that in this
proceeding, | represent Maricopa County. | do not represent
the sheriff.

BY MR. WALKER
Q Do you understand that?

A | hear what you're saying.
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