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1 Pursuantto the Court’s Orderdkt. 220, the Court’s inherentpowerandFed. R.

2 Civ. P. 26 and37, Plaintiffs move for sanctionsagainstDefendantsJosephM. Arpaio

3 and the Maricopa County Sheriff’s Office collectively "MCSO". This Motion is

4 supportedby the following Memorandumand the attachedDeclarationof Peter S.

5 Kozinets"Kozinets Decl.".

6 MEMORANDUM OF POINTSAND AUTHORITIES

7 PreliminaryStatement

8 This Motion is necessitatedby Defendants’ spoliation of evidenceconcerning

9 their crime suppressionsweeps. Plaintiffs recently learned that Defendants have

10 destroyedan entire categoryof responsivedocuments,namely "stat sheets"describing

ii eachindividual MCSO officer’s or volunteer’s activities during the sweepsat issue.

12 Defendants admit that they have been systematically destroying stat sheets since

13 this action commencedin December2007, despite receiving repeated requestsfrom

14 Plaintiffs for thosevery documents. [Id. Ex. A Madrid Dep. 82:25 - 83:18, 110:2-9,

15 186:9-16 and Ex. L SousaAff. ¶ 9; Dkt. 220 at 1] In addition, Defendantsmay have

16 permanently deleted relevant emails. Sgt. Manny Madrid - a supervisor in the unit that

17 spearheadedDefendants’ sweeps- testified that he had deletedemails relatingto the

18 sweepsfrom his "deleted" and "sent" folders. [Kozinets Decl. Ex. A Madrid Dep.

19 107:21 - 109:15] Defendantshave since statedthat they haveundertakenanew search

20 for emails, but have not explainedhow the searchwill capturepermanentlydeletedor

21 overwrittenemails.For at leastthreereasons,Plaintiffs areentitledto sanctions.

22 First, sanctions are warrantedbecauseDefendantsfailed to preserve sweep

23 related documents when this lawsuit commencedin December 2007. Defendants

24 evidentlydid not issuea litigation hold until eight monthslater, in July 2008. Eventhen,

25 thehold was not communicatedto keywitnesseslike Sgt. Madrid, andDefendantsnever

26 stoppeddestroyingthe stat sheets.

27 Second, Defendants shreddedthe stat sheets even while receiving multiple

28 requestsfrom Plaintiffs for these documents.Plaintiffs identified these materials for
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1 preservationand production in July 2008, and servedRule 34 documentrequestsfor

2 them in February2009. After Defendantsproduceda smatteringof theserecords in

3 response,Plaintiffs made repeatedefforts to obtain the remaining stat sheets and

4 additionalemails. [See infra at 5-6] At the October21, 2009 Rule 16 Conference- four

5 daysafter Sgt. Madrid hadshreddedthe latestbatchof stat sheets- Defendants’counsel

6 told the Court: "Every stat sheetthatwe havebeenable to locate- when I say ‘we,’ my

7 client - has been produced. If we found it, it’s been given. It’s been produced."

8 [Kozinets Decl. Ex. D Oct. 21, 2009 Hr’g Tr. at 13:5-7] Yet, by October 21,

9 Defendantshaddestroyednearlyeveiy stat sheetthat theyeverhad.

10 Third, Defendantshave neverdisputedthat the stat sheetsare discoverableand

11 responsiveto Plaintiffs’ documentrequests.Indeed, the records contain critical and

12 uniqueevidenceaboutwhat MCSO’s officers andvolunteer"posse"did during eachof

13 thesweeps.Officers andpossewere generallyrequiredto completestatsheetsat the end

14 of their sweep shifts. [Kozinets Decl. Ex. A Madrid Dep. at 81:8 - 83:6; Ex. 0

15 DiPietro Dep. 94:1 - 95:6] The stat sheetscalled for them to provide information

16 aboutthehourstheyworkedthatday andthe traffic stops,citations,arrests,immigration

17 holds and other activities they conductedduring those hours, and included spacefor

18 individual notes.This basic data has critical evidentiaiyvalue for Plaintiffs’ positions.

19 Defendants’destructionofthe stat sheetsdeprivedPlaintiffs ofhundredsor thousandsof

20 documentsthat, in combinationwith other information,would have helpeddemonstrate

21 thatDefendantsuseddiscretionaiytraffic stopsto targetLatinos. Because"the loss of an

22 entire sourceof documents significantly hampers[P]laintiffs’ ability to prepareand

23 prosecutetheir case,"Defendantsshouldbe sanctioned.In re Napster, Inc. Copyright

24 Litigation, 462F. Supp.2d. 1060, 1077 N.D. Cal. 2006.

25 Plaintiffs are alsoentitledto sanctionsbecauseDefendantsfailedto searchfor all

26 potentially responsiveemailsbefore the depositionsof MCSO’s witnessesin October

27 2009. After Sgt. Madrid’s deposition, Defendants admitted that they had not yet

28 conducteda searchfor emails within the last six months,despitereceiving numerous
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1 letters from Plaintiffs questioning their email productions, and after Plaintiffs had

2 alreadydeposedsix MCSO witnesses.[See infra at 5-6, 8] Without all emailsbetween

3 and amongmembersof Sgt. Madrid’s Human Smuggling Unit "HSU" andothers at

4 MCSO, Plaintiffs lack manydetailsof how the sweepswereplannedandexecuted.

5 Defendants’destructionof stat sheets,deletion of untold emails andfailure to

6 timely search for and produce other emails - despite repeatedrequestsfor these

7 materials - has prejudiced Plaintiffs. Defendants cannot be allowed to selectively

8 preservecertaincategoriesof documentswithin their control, but discardother relevant

9 andresponsivedocuments.BecauseDefendants’spoliationpreventstheCourt from ever

10 knowing the precisecontentsof the destroyeddocuments,the Court should "draw the

11 strongestallowableinferencesin favor ofthe aggrievedparty." Nat ‘I Ass‘n of Radiation

12 Survivorsv. Turnage, 115 F.R.D. 543, 557 N.D. Cal. 1987. To remedyDefendants’

13 misconduct,the Court shouldgrant Plaintiffs’ requestsfor adverseinferencesandother

14 sanctions,asshownbelowandsetforth in the attachedProposedOrder.

15 Factual Background

16 A. DefendantsHave Known Since December 2007 that the SweepsWere
at Issue, But They Failed to Implement and Enforce the Necessary

17 Litigation Hold.

18 Plaintiff Manuel de Jesus Ortega Melendresfiled this putative class action

19 challengingDefendants’anti-immigrationoperationson December12, 2007. Thatfiling

20 expresslyput Defendantson notice that their crime suppressionsweepswere the subject

21 of pendinglitigation. [Dkt. 1] The Complaintspecificallydiscussedtwo sweepsin the

22 Townsof CaveCreekandQueenCreek, in which MCSO deputiesdetained,questioned

23 and arrestedscores of Latinos without probable cause to believe that any of those

24 individualshadviolatedArizona criminal law. [Dkt. 1 ¶J 58-59] The Complaintalleged

25 theseand other actions demonstratedthat "Defendantshave devisedandimplemented

26 an invidious andunconstitutionalcustom,policy andpracticeof racialprofiling towards

27 Hispanic and Latino personsin Maricopa County." [Id. 55] The Complaint sought

28 class-widerelief on behalfof Latinos subjectedto such"racially-discriminatorystops,
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1 detention,arrestsand/orsearches.. . ." LId. ¶J 66, 68] OnJuly 16, 2008,Plaintiffs lodged

2 their First Amended Complaint, which built upon these allegations and challenged

3 Defendants’continuedsweepsandmisconduct.[Dkt. 17; seealso Dkt. 26]

4 OnJuly 21, 2008, Plaintiffs remindedDefendantsoftheir preservationdutiesand

5 demanded, in writing, that Defendants "preserve all documents,including but not

6 limited to all electronically stored information ‘ESI’" relevant to Plaintiffs’

7 allegations.[Kozinets Decl. Ex. E July 21, 2008 letter from Mr. Bodneyto Mr. Casey

8 at 1] Plaintiffs’ demandexpresslycoveredall documentsrelatingto Defendants’crime

9 suppression sweeps, including "emails, memoranda and other communications

10 pertainingto planning,executionandresults" of the sweeps,and"reports or analysisof

ii these operations." [Id. at 2] The same day, Plaintiffs requestedcopies of these

12 documentsunderA.R.S. § 39-121 et seq.theArizonaPublic RecordsLaw. [Id. Ex. F]

13 During the November 12, 2009 discoveiy teleconferencewith the Court,

14 Defendants’ counsel representedthat he had transmittedPlaintiffs’ July 21, 2008

15 correspondenceto MCSO on the day that he received it, along with litigation hold

16 instructions, and had been assuredby a "Deputy Chief’ that the hold would be

17 communicated"down the chain of command." However, the message to retain

18 documentswas not communicatedto Sgt. Madrid. [KozinetsDecl. ¶ 18] Evidently, little

19 or no effort was madeto follow up with Sgt. Madrid andothersto ensurethat they had

20 noticeof, andcompliedwith, thelitigation hold. Defendants’counselsaidnothingabout

21 taking the requisite steps to preservethese records when the lawsuit was filed in

22 December2007, or at any time up until July 2008. That omissionis tantamountto an

23 admissionthat Defendants’ lawyer did not dischargehis duty to overseeDefendants’

24 compliancewith their discoveiyobligations.

25 B. Plaintiffs Served DocumentRequestsfor Stat Sheets and Emails in
February 2009.

26

27
Plaintiffs servedDefendantMCSO with Rule 34 documentrequeststhat sought

28
stat sheetsand emails on February25, 2009. Requestfor Production"RFP" No. 3
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1 coveredall documentsrelatingto Defendants’"Crime SuppressionOperations,"defined

2 as "the law-enforcementactivities of MCSO that have also been referred to as

3 ‘saturationpatrols’ or ‘sweeps’ ... performedon or after Januaiy1, 2007." [Kozinets

4 Decl. Ex. C at 1-2, 6-7] RFP No. 3 included"all documentsrelating to. . .A. MCSO’s

5 decisionto conductCrime SuppressionOperationsin any particularareaof Maricopa

6 County, including. . . emails...; C. Identifying information for MCSO [personneland

7 officers] participatingin any Crime SuppressionOperation;and D. Debriefing, after-

8 actionor other reports,lists or logs associatedwith" the sweeps."[Id. at 6-7]

9 RFP No. 4 similarly sought "[a]ll documents relating to all traffic stops

10 performedby eveiy MCSO supervisor, officer, possememberor other volunteer for

11 years2005 to present...." [Id. at 7] Other requestsalso soughtthesematerials.[See, e.g.,

12 id. at 8-9 RFP No. 10 "All documentsrelating to MCSO’s implementationand

13 administrationof the MOA, including. . . G. All 287g Stat/Summaryforms completed

14 after administrative arrestsor transfers"; id. at 9-10 RFP No. 14 "All documents

15 relating to MCSO’s Human Smuggling Unit. . . or volunteerposse.. . as they pertain to:

16 . . . Crime SuppressionOperations"]

17 Defendantsproduceda handfulof stat sheetsin responseto Plaintiffs’ discoveiy

18 requestsin early2009. [KozinetsDecl. Ex. G at 3]

19 C. Plaintiffs RepeatedlyAttempted to Secure Production of the Stat
Sheetsand Emails.

20

21
On September 10, 2009, with depositions approaching, Plaintiffs’ counsel

22
demandedthat MCSO produceemailsandotherdocumentsreflecting communications

23
betweenor amongMCSO leadershipand other staff relating to the sweeps.[Kozinets

24
Decl. Ex. G Sept. 10, 2009 letter from Mr. Kozinets to Mr. Casey] Plaintiffs also

25
demandedthatDefendantsproduceall "Individual Stat Sheets."[Id. at 3]

26
Defendantsignored the letter, forcing Plaintiffs’ counsel to write again on

27
September30. Plaintiffs wrote that "The September10 letterraisesseveralissuesthat

mustbe resolvedto ensurethatPlaintiffs’ depositionsof MCSO’switnesses- which are
28
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1 fast-approaching- proceedefficiently andproductively." [Kozinets Decl. Ex. H Sept.

2 30, 2009 letter from Mr. Kozinets to Mr. Caseyat 1] On October20, 2009, Plaintiffs’

3 counselagainwrote aboutthesediscoveiy issues.In additionto discussingDefendants’

4 failure to produceemails from top MCSO officers, Plaintiffs wrote: "[W]e have not

receivedany additional individual officer ‘stat sheets’ for MCSO’s crime suppression

6 operations .... As emphasizedin my prior letters, these stat sheetsare responsiveto

7 plaintiffs’ request,and they all should be disclosed."[Kozinets Decl. Ex. I Oct. 20,

8 2009 letterfrom Mr. Kozinetsto Mr. Caseyat 2]

9 At the Rule 16 Conferencethe next day, Plaintiffs counseldiscussedboth the

10 missing emails and stat sheets. [Kozinets Decl. Ex. D Hr’g Tr. at 10:1 - 11:25]

11 Defendants’counselresponded,in part, by stating that Defendantshadproducedeveiy

12 stat sheetthat theyhadbeenableto locate. [Id. at 13:5-10]

13 D. Despite Plaintiffs’ Repeated Requests and Defendants’ Counsel’s
Representations,DefendantsShredded the Stat Sheets.

14

15
Six days later, Plaintiffs deposedSgt. Madrid, one of the foundingmembersand

16
supervisorsof the HSU. [Kozinets Decl. Ex. A Madrid Dep. at 11:18 - 12:8, 15:7-14]

17
Madrid prepared"shift summaries,"or aggregatestatisticalreports,for nearlyall of

18
thesweeps.He testifiedthat individual deputiesweregivenblank statsheetsto complete

19
andturn in at the endof their shifts, andthathe combinedthe statisticsreportedby the

20
officers into one masterstat sheetthat reflectedaggregatetotal numbersof certain law

21
enforcementactivitiesfor eachsweep. [Id. at 82:19 - 83:6, 84:4 - 84:18]

Sgt. Madrid thentestifiedthathe shreddedtheindividual officer statsheets:
22

Q. After the sweep from about two weeks ago, were you
givenstat sheetsby the individual officerswho participated?

24 A. Yes.

25 Q. And do you still havethem?
A. No.

26 Q. What did you do with them?

27 A. I believeI shreddedthose.

Q. And you would have shreddedthose shortly after the
28 sweepconcluded?
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A. I would have shreddedthem after I compiled them and
1 addedthemall up andmadethetotal -- total sheet.

2
Q [A]fter you did the first day’s totals, you would have

3 shreddedthe statsheetsfor thatday?

4 A. Yeah.

[Id. Madrid Dep. 186:9 - 187:9 emphasisadded] In fact, Defendantssystematically

6 destroyedstat sheetsthroughout the course of this action. LId. Madrid Dep. 82:25 -

7 83:18, 110:2-9 and Ex. L SousaAff. ¶ 9] Sgt. Madrid testified that he was never

8 advisedto preservethe stat sheets. [Id. at 83:16 - 83:18 "Q. At a certain point, were

9 you advisedto startkeepingthe stat sheets?A. No."; id. at 84:1 - 84:3 "Q. [H]ave you

10 everbeenaskedsinceDecember2007 to keepthe statsheets?A. No."]

11 The stat sheets contained a wealth of information about the activities of

12 individual officers and possevolunteersduring the sweeps.The eight surviving stat

13 sheetsthat Defendantsproducedare labeled"Individual Stat Sheet."They beginwith a

14 note stating"*Must be turnedinto Supervisorat theendof shift*," andtheyhaveentries

15 calling for the following information: date, sworn deputy or possenumber,call sign,

16 sign-in andsign-outtimes, total numbersof contacts,arrests,citations, "Triple I holds"

17 i.e., immigration holds, andotherper-officeror per-possestatistics.The bottomof the

18 form alsocontainsseverallines for a "Brief Summaryof Arrest/Incident:DR #, andany

19 notableincidentsbelow." [KozinetsDecl. Ex. L SousaAff., Ex. A]

20 Accordingto theNovember4, 2009 Affidavit of JosephSousa,in April 2008 Lt.

21 Sousareplacedthe stat sheetform discussedabovewith anew form. [Id. SousaAff. ¶
22 10, Ex. B] The new sheet "seeksthe recordingof the individual deputy’snumberof

23 certainevents" [id. SousaAff. ¶ 14], including total numbersof criminal arrests,287g

24 or immigration arrests,traffic citations, all contacts,total hoursworked for the shift,

25 andtotal traffic stopsmade. [Id. SousaAff. Ex. B] The form also containsa placefor

26 therecordingof "Misc:" information,andit containsamplewhite spaceat thebottomof

27 the form for officer or possenotes. [See id.] Because 100-200 officers and posse

28 participatedin several sweeps,hundreds,if not thousands,of stat sheetswould have
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1 been available to Plaintiffs but for Defendants’ shredding of the documents. [See

2 KozinetsDecl. Ex. A Madrid Dep. 81:8 - 83:6, 158:1-6]

3 E. DefendantsDeletedRelevant Emails and Failed to Update Their Prior
Productions - DespitePlaintiffs’ RepeatedRequestsfor Emails.

Sgt. Madrid also testifiedthat his practice is to deleteemails from his "deleted"

6
and"sent" folderswheneverhe receivesa messageindicating thathis emailbox is full.

[Kozinets Decl. Ex. A Madrid Dep. 107:21 - 109:15] He admittedthat, pursuantto

8
thispractice,he haddeletedsweep-relatedemails.[Id.] He deletedtheseemailsdespitea

seriesof letters from Plaintiffs’ counsel that questionedthe adequacyof Defendants’

10
email production. [Kozinets Decl. Ex. G Sept. 10, 2009 letter at 1-3, Ex. H Sept.30,

2009 letterat 1 andEx. I Oct. 20, 2009 letterat 1-2]

12
In responseto correspondencefrom Plaintiffs’ counsel about Sgt. Madrid’s

13
testimony, Plaintiffs’ and Defendants’ counselconferredtelephonicallyon November

14
10, 2009. [KozinetsDecl. Ex. J Nov. 2, 2009 letterfrom Mr. Kozinetsto Mr. Caseyat

15
1-2] Defendants’ counselstatedthat a new searchwas now underwayfor responsive

email; that this new searchwas the first one that had been conductedsince the last
16

17
search,which had occurredsix months prior; andthat he did not know how the last

searchhadbeenconducted,but that it would have includedall "deleted" emails if such
18

emails still residedon MCSO’s "master server." He did not know how long such
19

20
"deleted"emailswere keptuntil permanentlydeletedfrom the system.[Id. ¶ ]‘

21
OnNovember12, 2009, after a telephonicdiscoveiyconferenceregardingthese

22
matters,the Court issuedan Order stating,in part, as follows:

23

24

25 1 OnNovember10, 2009, Defendantsproducedtheresultsof a further searchfor emails
to or from Sgt. Madrid, Sgt. PalmerandLt. Sousa. Defendantsidentified 32 pagesof

26 "E-mails re Sgt. Madrid," most of whichhadbeenproducedpreviously.Defendantsdid
not indicatewhetherany of theseemailshad beenrecoveredfrom any "deleted" files.

27 [Kozinets Decl. ¶ 19] Defendantshaverepresentedthat anotheremailproductionwill be
forthcoming,but havenot explainedhow thatproductionwould or evencouldinclude

28 emailsthatwere permanentlydeletedor overwritten.
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Counsel for Defendants acknowledgesthat requests for
1 [documents pertaining to Defendants’ sweeps] were

transmittedto the MCSO as of July, 2008, and further
2 acknowledgesthat, despitethis request,the "stat" sheetsthat

are preparedby individual officers during the courseof the
3 "crime suppressionsweeps"or "saturationpatrols,"havenot

bee maintainedby the Defendants.It is also possible,but
4 less clear, that e-mails discussingtheseoperationshave also

beendeletedby the Defendants.

6
[Dkt. 220 at 1] "In light of the failure to maintain requesteddocuments,"the Court

authorizedPlaintiffs to file this Motion for Sanctions,and it ordered all parties to

8
preventthedestructionof responsivedocuments.[Id. at 1-2]

9
Argument

10 I. Plaintiffs Are Entitled to Adverse Inference Instructionsfor Defendants’
Spoliation ofEvidence.

11 . . . . .
Plaintiffs are entitled to adverse inference instructions as a sanction for

12
Defendants’elimination of an entire categoryof responsiverecordsanddeletionof an

ii
untold numberof responsiveemails. This Court has ample inherentpower to sanction

14
Defendantsfor their destructionof relevantdocuments.Glover i BIC Corp., 6 F.3d

15 . .
1318, 1329 9th Cir. 1993. This power includesthe powerto draw adverseinferences

16
againstDefendants,exclude testimony and evidence,and award fees and costs. Id.;

17
Napster,462F. Supp.2d at 107778.2

18
A party seekinganadverseinferenceinstructionbasedon destructionof evidence

19
generallymust establish:"1 that the party having control over the evidencehad an

20
obligation to preserveit at thetime it was destroyed;2 thattherecordswere destroyed

21
with a culpable state of mind; and 3 that the destroyedevidencewas relevantto the

22
party’s claim or defensesuch that a reasonabletrier of fact could find that it would

23 . .
supportthat claimor defense."Napster,462 F. Supp.2d at 1078 citation andquotation

24
omitted.The degreeof "culpability" requiredincludes"fault" andordinaiy negligence.

25

________________________

2 Sanctionsmay alsobe appropriateunderRules26e, 26g and3 7c insofar as "[t]he
26 destruction of responsive documents is only the most egregious variant of

nonproduction," especially where "a reasonableinquiry would have led to their
27 preservationandinclusionin defendant’sdiscoveiyresponses."Nat ‘lAss ‘n of Radiation

Survivors, 115 F.R.D. at 558 n.4. Accordingly, sanctions should also be entered
28 pursuantto Rule 3 7c 1 andtheother subpartsof Rule 37 incorporatedtherein.
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1 Unigard Sec.Ins. Co. v. LakewoodEng‘g & Mfr ‘g Corp., 982 F.2d 363, 369 n.2 9th

2 Cir. 1992; ResidentialFundingCorp. v. DeGeorgeFin. Corp., 306 F.3d 99, 107 2d

3 Cir. 2002. When evidenceis destroyedintentionally or willfully, proof of the third

4 element- relevance- is presumed;"[s]imilarly, a showing of grossnegligencein the

5 destructionor untimely production of evidencewill in some circumstancessuffice,

6 standing alone, to support a finding that the evidencewas unfavorable to the grossly

7 negligentparty." ResidentialFunding, 306 F.3d at 109. All three requirementsfor

8 adverseinferenceinstructionsare easilymethere.

9 A. Defendants’ Duty to Preserve Stat Sheetsand Emails Relating to the
SweepsArose in December2007.

10

11
First, it is undisputedthatDefendantshadcontrol of the stat sheetsandemailsin

12
question,andwere undera duty to preservethosedocumentswhentheywere destroyed.

13
Defendants’duty to preservedocumentsrelatingto the sweepshasexistedsinceat least

14
December12, 2007, when Plaintiff Ortega-Melendresfiled this putative class action

15
challengingDefendantsanti-immigrationoperations- including Defendants’sweepsin

16
the Townsof Cave CreekandQueenCreek. [Seesupra at 3-4] Sincebeing servedwith

17
the original Complaintin December2007, Defendantshave beenobligatedto preserve

18
all potentially relevantevidencerelatingto this litigation. Napster, 462 F. Supp. 2d. at

19
1067 "As soon as a potential claim is identified, a litigant is undera duty to preserve

evidence which it knows or reasonablyshould know is relevant to the action.".
20

21
Defendants’ preservation duty encompassedall documents relating to Defendants’

22
sweeps,including stat sheetsandemailsbetweenandamongmembersof the HSU and

MCSO’s leadership.
23

24
To effectuate their duty, Defendantswere requiredto implement a "litigation

25
hold," suspendanyexistingpoliciesor practicesrelatingto destroyingfiles andpreserve

26
all relevantdocuments.Napster, 462 F. Supp. 2d at 1070. Seealso Zubulake v. UBS

27
Warburg LLC, 220 F.R.D. 212, 218 S.D.N.Y. 2003 "ZubulakeIV’ "Once a party

28
reasonably anticipates litigation, it must suspend its routine document
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1 retentionldestructionpolicy andput in placea ‘litigation hold’ to ensurethepreservation

2 of relevant documents.".Moreover, Defendants’ counsel was required to "oversee

3 compliancewith the litigation hold, monitoringthe party’s efforts to retainandproduce

4 the relevant documents."Zubulake v. UBS Warburg LLC, 229 F.R.D. 422, 432

5 S.D.N.Y. 2004 "Zubulake V’. Among other things, Defendants’ counsel had to

6 "communicatedirectly with the ‘key players’ in the litigation, i.e., thepeopleidentified

7 in a party’s initial disclosureandany subsequentsupplementationthereto,"explain the

8 preservation duty "clearly to them" and "periodically remind[ ] [them] that the

9 preservationduty is still in place."Id. at 433-34.

10 B. In Clear Violation of Their Preservation Duties, DefendantsShredded
NearlyAll Stat Sheetsand Deletedan Unknown Number of Emails.

11

12
Second,Defendantsdestroyedthe recordsintentionally or willfully. Defendants

13
knew thatthe statsheetswereresponsiveandrelevantto Plaintiffs’ claims,yet theykept

14
on destroyingthem. Evenif Sgt. Madrid was not given litigation hold instructions,his

15
superiorsin the MCSO "chain of command"were fully informedaboutthis lawsuit.For

16
example,Sgt. Madrid’s supervisor,Lt. Sousa,knew or reasonablyshould have known

17
that the statsheetswere relevantandresponsive.Yet he failed to do anythingto prevent

18
their destruction- ashis Affidavit shows. [See Kozinets Decl. Ex. L SousaAff. ¶ 9]

19
SeeNat ‘I Ass‘n of RadiationSurvivors, 115 F.R.D. at 557 "It is no defenseto suggest,

20
as the defendantattempts, that particular employeeswere not on notice. To hold

21
otherwisewould permit an agency,corporateofficer, or legal departmentto shielditself

22
from discoveiyobligationsby keepingits employeesignorant.".

23
Especially after caseslike Zubulake, Defendants’failure to communicatewith

24
key witnesseslike Sgt. Madrid and follow-up regarding the litigation hold was

25
inexcusable- and demonstratesgross negligenceat best. Sgt. Madrid, a witnesses

identified in Defendants’ Initial Disclosure Statement,testified that no one had ever
26

instructedhim to retain the individual officer stat sheets,or to refrain from deleting
27

28
sweep-relatedemails. [Kozinets Decl. Ex. A Madrid Dep. at 108:1-4; 83:19 - 84:3;
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1 Ex. N Defs.’ Initial Disclosuresat 4] This was not merenegligence.Rather,MCSO

2 continued its pre-litigation practice of destroying individual officer stat sheets

3 throughout the course of this litigation, despite their duty to preserve relevant

4 documents,Plaintiffs’ preservationnoticeandPlaintiffs’ documentrequestsandfollow

5 up correspondence.[KozinetsDecl. Ex. L SousaAff. ¶ 9 andExs. C, E-I]

6 C. The DestroyedDocumentsWere Relevant and Critical.

7 Third, becauseDefendantsdestroyedthe stat sheetsanddeletedemailswillfully

8 or intentionally, the documents’"relevance"shouldbe presumed.ResidentialFunding,

9 306 F.3d at 109. But even if the destructionwas merely negligent,the stat sheetswere

10 not merely "duplicative" or "immaterial" - rather, they were a unique source of

11 individual officer or possememberactivity not available in other documents.MCSO

12 doesnot keep any other recordsthat readily provide a breakdownof law enforcement

13 conduct for each shift that individual officers and posseworked during eachsweep.

14 Defendantshave not provided Plaintiffs with a ready alternativesourceof the same

15 information. MCSO doesnot keep per-officer records of individual stopsthat do not

16 result in a citation or arrest. [Kozinets Decl. Ex. D Hr’g Tr. at 14:1-9] Defendant’s

17 destructionof the stat sheets- "an entire source of documents" - unquestionably

18 prejudicesPlaintiffs. Napster, 462 F. Supp. 2d at 1077. Defendants’destructionof an

19 unknownnumberofresponsiveemailslikewise prejudicesPlaintiffs.3

20 Combinedwith other records,the stat sheetswould help Plaintiffs establishthat

21 Defendantsused discretionaiy traffic stops to target Latinos. Some of Defendants’

22 witnesseshave assertedthat they instructeddeputiesworking during the sweepsto stop

23 all vehiclesthat violatedanypart of the vehicleor traffic code,without allowing for the

24 MCSO’s "CAD databasetraffic stop data base system" cannot replace unique
information on the stat sheets.[Cf KozinetsDecl. Ex. L SousaAff. ¶ 15] The database

25 doesnot contain summariesof individual officers’ shifts. Moreover, thereappearto be
serious discrepanciesbetween the CAD databaseand other MCSO records. For

26 example,accordingto anotherHSU supervisor,Sgt. Brett Palmer,MCSO deputiesmade
7 traffic stopsduring a sweepin the Town of FountainHills on May 6, 2008, including

27 at leastthreeby Deputy CharleyArmendariz. [Kozinets Decl. Ex. M] However,when
Plaintiffs searchedfor traffic stops by Deputy Armendariz for that date in the CAD

28 database,nonecouldbe found. [KozinetsDecl. ¶ 20]
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1 exerciseof any discretion. Sgt. Palmertestifiedthat he had instructeddeputieson this

2 "zero-tolerance"approachto deflect racial profiling complaints. [Kozinets Decl. Ex. B

3 PalmerDep. at 56:2-5, 57:12-17] Specifically,he stated:"Well, sir, if we were to use

4 discretionandwe hadthesesamenumbers,would somebodynot claimwe were racially

profiling eveiyone of the vehicleswe stopped?"[Id. at 5 8:4-9] Stat sheetsshowing that

6 an officer was on duty for an 8-hour shift, but made only two traffic stopsduring that

7 time, would strongly suggest that the officer did not stop eveiyone for whom he

8 observedsome type of traffic or vehicle violation, but rather exerciseddiscretionand

9 was more selectivewhen decidingwhom to stop. Combiningthesesheetswith records

10 showing that the sameofficer’s stopsled to the arrestsof predominantlyLatino suspects

ii wouldprovide further proofofPlaintiffs’ claims.

12 The missing stat sheetswould alsohelp Plaintiffs identify specific officers whom

13 to deposeor aboutwhomto seekfurtherdiscovery,including officers who exhibiteda

14 patternof making veiy few traffic stopswhile working multi-hour shifts. For the same

15 reason,the individual stat sheetswould have aided efforts by the HSU supervisorsto

16 monitor the conduct of their own deputiesand look for patternsthat could provide

17 indicia of racialprofiling. However,the HSU supervisorsseemeddistinctly uninterested

18 in suchmonitoringandsupervision- rather, theytestifiedthat they simply "trust" their

19 officers not to raciallyprofile. [KozinetsDecl. Ex. A Madrid Dep. 198:2-12andEx. B

20 PalmerDep. 78:1-19] Finally, Defendants’spoliationpreventsPlaintiffs andthe Court

21 from ever knowing if deputiesor possemade notes on the destroyedstat sheetsthat

22 supportPlaintiffs’ claims.

23 Courts have long recognizedthat "plaintiffs should not suffer becauseof [a

24 defendant’sdestructionof evidence.Where one party wrongfully denies anotherthe

25 evidencenecessaiyto establisha fact in dispute, the court must draw the strongest

26 allowable inferences in favor of the aggrieved party." Nat ‘I Ass‘n of Radiation

27 Survivors, 115 F.R.D. at 557. Accordingly, Plaintiffs are entitled to adverseinference

28 findings, thenatureandextentof which shouldbe determinedat the summaiyjudgment
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1 stageor, if necessary,at trial. Napster,462 F. Supp.2d at 1078.

2 II. Plaintiffs Are Entitled to EvidencePreclusion Sanctions.

3 Defendants’spoliationalsowarrantsthe preclusionof evidenceand/ortestimony.

4 In Unigard, the court affirmed the exclusionof the plaintiff’s expert testimonywhere

5 "plaintiff’s destructionof key evidencerender[ed]a full defenseimpossible."Unigard,

6 982 F.2d at 368. Here, Defendants’destructionof the stat sheetsdeprivesPlaintiffs of

7 key evidenceregardingwhatDefendants’officers andvolunteersdid during the sweeps.

8 Without that evidence,Plaintiffs are handicappedin their ability to reconstructwhat

9 occurredduring the sweeps.In the circumstances,allowing Defendantsto introduce

10 evidenceandtestimonyabouttheir so-called"zero tolerance"approachwould unfairly

11 prejudice Plaintiffs and thus preclude the Court’s ability to conduct a fair trial.

12 However,becausethefull extentof Defendants’failure to preserveandproducerelevant

13 evidence, including emails, is not yet known, Plaintiffs respectfully submit that the

14 natureandextentof appropriatepreclusionsanctionsshouldbe determinedat summaiy

15 judgmentor, if necessary,at trial. Napster,462F. Supp.2d at 1077-78.

16 III. Plaintiffs Are Entitled to Monetary Sanctions for Bringing this Motion and

17
Re-DeposingMCSO’s Witnesses.

18
Courts routinely award monetary sanctions"where one party has wrongfully

19
destroyed evidence." Napster, 462 F. Supp. 2d at 1078. Defendants could have

20
forestalledmuchtime andeffort by informing Plaintiffs monthsago that the stat sheets

21
had been destroyed,and by suspendingtheir practice of shredding such documents.

22
EvenafterPlaintiffs servedseveralrequestsandwrote severallettersaddressingthe stat

23
sheets,Defendantsfailed to suspendthatpractice- resultingin the permanentloss of an

24
entire category of responsiverecords. In these circumstances,Plaintiffs should be

25
awardedtheir attorneys’ fees andcosts associatedwith bringing this motion, the letter

26
writing that led up to it, and the meet-and-conferprocess. See, e.g., id. at 1078

27
awardingfees for similar expenses;Nat ‘I Ass‘n of RadiationSurvivors, 115 F.R.D. at

28
558-59 awardingfees and costs, and assessingfines. Moreover,Plaintiffs should be
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1 permittedto re-deposeMCSO’s witnesses- at MCSO’s expense- to inquire about

2 documentdestructionissuesand any new emails that come to light as a result of this

3 discoveiydispute.

4 Conclusion

5 For theforegoingreasons,the Court shouldgrantPlaintiffs’ Motion for Sanctions

6 andenterthe attachedProposedOrder.

7 RESPECTFULLYSUBMITTED this 20th dayofNovember,2009.

8 STEPTOE& JOHNSONLLP

9 By /s/ PeterS. Kozinets
David J. Bodney

10 PeterS. Kozinets
Aaron J. Lockwood

11 Collier Center
201 EastWashingtonStreet

12 Suite 1600
Phoenix,Arizona 85004-2382

13

14 ACLU FOUNDATION OF ARIZONA
15 Daniel Pochoda

Anne Lai
16 P.O. Box 17148

Phoenix,Arizona 85011-0148
17 Telephone: 602650-1854

Facsimile: 602 650-1376
18

AMERICAN CIVIL LIBERTIES
19 UNION FOUNDATION

IMMIGRANTS’ RIGHTS PROJECT
20 Cecillia Wang

39 Drumm Street
21 SanFrancisco,California 94111

Telephone:415 343-0775
22 Facsimile: 415 395-0950

23 MEXICAN AMERICAN LEGAL
DEFENSE& EDUCATIONAL FUND

24 GladysLimon
NancyRamirez

25 634 SouthSpringStreet, 11th Floor
Los Angeles,California 90014

26 Telephone:213 629-2512x136
Facsimile: 213 629-0266

27
Attorneysfor Plaintiffs

28
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1 CERTIFICATE OF SERVICE

2
I herebycertify that on the 20th day of November,2009, I causedthe attached

documentto be electronically transmitted to the Clerk’s Office using the CM/ECF

System for filing and transmittal of a Notice of Electronic Filing to the following

CM/ECF Registrant:
6

7
TimothyJamesCasey
timcaseyazbarristers.com

8 DrewMetcalf
drewmetcalf@azbarristers.com

9

10 I furthercertify that I causeda copy ofthe attacheddocumentto be mailed on the

11 20thdayof November,2009 to:

12

13 Hon. G. Murray Snow
UnitedStatesDistrict Court

14 SandraDay O’ConnorU.S. Courthouse
Suite 622

15 401 WestWashingtonStreet,SPC 80

16 Phoenix,Arizona 85003-2154

17

18 /s/ MonicaMedlin
Legal Secretary

19

20

21

22

23 592030

24

25

26

27

28
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