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1 PreliminaryStatement

2 If the duty to preserve evidence means anything, it must mean that law

3 enforcementofficers should be strictly held to their obligationto maintain documents

4 concerning their alleged abusesof power. Despite allegations of such abuseshere,

recentdepositionsandfilings haverevealedthat SheriffJosephArpaio andtheMaricopa

6 County Sheriff’s Office "Defendants",andtheir counsel,wholly failed to implementa

7 required"litigation hold" from December2007 throughNovember2009 - causingthe

8 spoliationof hundredsif not thousandsof responsivedocuments.Incredibly, Defendants

9 admit that their in-housecounsel"forgot" to communicatea litigation hold to othersin

10 the MCSO "chain of command."As a result, numerousMCSO witnesseswere never

ii askedto save responsive"stat sheets"andemails, andthey continueddestroyingthese

12 documentseven as Plaintiffs serveddiscoveiy requestsin February2009. Defendants

13 thendisregardedseverallettersdemandingthe documents,andkept on shredding.

14 Defendants’ spoliation of evidencedid not stop until Plaintiffs happenedupon

15 the depositionadmissionsof Sgt. Manny Madrid andraised them with the Court last

16 month. Only thendid Defendantsissue hold instructionsto the Human SmugglingUnit

17 "HSU" that plannedandled the sweepsat issue.’ Yet even then, andafter the Court

18 had ordered the parties to preserverelevant documents,Sheriff Arpaio testified last

19 week that he has responsivedocumentsthat he still had not been askedto preserve.

20 Regrettably,Defendants’spoliationandrelatedmisconducthascome to light only after

21 17 depositions- at greatexpense- havealreadybeentaken.

22 Simply put, Defendants have willfully disregarded basic discoveiy and

23 preservationobligations, including the duty to take necessaiy- andwell-established-

24 stepsto locateandsafeguardrelevantdocuments.As aresult, Defendantshavedeprived

25 Plaintiffs of critical sourcesof proof As shownbelow, Defendants’self-servingattempt

26

27 ‘ The original Complaint refers to the "Triple I" or "Illegal Immigration and
Interdiction"Unit. [Dkt. 1 ¶ 57] The unit laterbecameknown as the HSU. [2d Kozinets

28 Decl. Ex. F RangelDepo. at 97:5-13]
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1 to whitewashthis misconductfails, andthe adverseinference,evidentiaiyandmonetary

2 sanctionsrequestedin Plaintiffs’ Motion for Sanctionsshouldbe entered.

3 Argument

4 I. The Original Complaint Triggered Defendants’ Duty to Preserve.

5 Defendants’assertionthat the December12, 2007 Complaint did not provide

6 noticethat the HSU-led "sweeps"were at issueis beliedboth by the Complaint’s plain

7 languageandthe public record. The Complaintchallengedthe legality of Defendants’

8 operations in Cave Creek, QueenCreek and east Phoenix, in which "Triple I Unit"

9 deputies investigatedand arrested suspectedillegal immigrants and other Latinos

10 without "probablecauseto believethatanyof thosedetained,questionedor arrestedhad

11 committeda violation of Arizona statelaw." [Dkt. 1 ¶J 57-59, 63; see id. ¶ 80] The

12 Complaintsought an injunction ordering Defendantsto shut down the veiy unit that

13 conductedthese operations. [Id. at 20] Contemporaneousmedia coverage in The

14 Arizona Republic and elsewhere similarly reported that the Complaint "outline[d]

15 severalinstanceswhereArpaio andsheriff’s deputiesareaccusedof oversteppingtheir

16 authorityto conduct ‘immigration raids," and"contend[ed]crackdownsin Cave Creek

17 and QueenCreek and outside a Phoenixfurniture store establisha pattern of ‘racial-

18 profiling and abuseof authority." [SecondDecl. of Peter S. Kozinets "2d Kozinets

19 Decl." Ex. A at 1] Arpaio’s spokesmanacknowledgedthat "the lawsuit is an attemptto

20 stopdeputiesfrom enforcingfederal [immigration] laws." [Id., Ex. B]

21 Based on the Complaint and attendantpress coverage, Defendantsknew or

22 should have known that the ComplaintchallengedHSU operationslike those in Cave

23 Creek, QueenCreekandeastPhoenix- operationsthat later becamewidely known as

24 Defendants’"sweeps."At his deposition,Sgt. Madrid readily identifiedthe Cave Creek

25 operationas one of HSU’s ongoinganti-immigrant"saturationpatrols" or "sweeps" in

26 which deputiesgenerated"stat sheets."[Dkt. 227-3 at 6-9 Madrid Depo. at 81:8 -

27 84:3] The notion that Defendantswere somehow"confus[ed]" about the scopeof the

28 Complaintdkt. 235 at 6 is beliedby this record,andDefendantsknew or shouldhave
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1 known of their obligation to preserveall documentsrelating to the HSU’s sweepsby

2 December12, 2007. [Dkt. 277 at 10-11 citing cases]

3 II. Defendants’ Culpability Is Manifest and SanctionsAre Warranted.

4 While Defendantsassertthey lackedthe "culpable stateof mind" necessaiyfor

5 sanctionsbecausethey acted without "bad faith" dkt. 235 at 9, bad faith is not

6 required.Rather,"[t]he ‘culpable stateof mind’ factor is satisfiedby a showingthat the

7 evidence was destroyed ‘knowingly. . . or negligently." ResidentialFunding Corp. v.

8 DeGeorgeFin. Corp., 306 F.3d 99, 108 2d Cir. 2002 emphasisadded;UnigardSec.

9 Ins. Co. v. LakewoodEng’g & IvIf’g Corp., 982 F.2d 363, 368 n.2 9th Cir. 1992

10 sanctionsare appropriate"not only for bad faith, but also for willfulness or fault".

11 Sanctionsare also appropriatefor "willful spoliation," which occurs "if the party has

12 ‘some notice that the documentswere potentially relevantto the litigation before they

13 were destroyed."Lewis v. Ryan,--- F.R.D. ----, 2009 WL 3486702,*6 S.D. Cal. 2009

14 quotingLeonv. IDXSys.Corp., 464 F.3d 951, 9599th Cir. 2006.

15 Defendants’"fault" in this caseis manifest- andrepresentsan abject failure of

16 client and counselto comply with the duty to locate andpreserverelevantdocuments.

17 After receivingthe original Complaint,Defendantsandtheir counseladmittedlytook no

18 actionto preservesweep-relateddocumentsfor the first eight monthsof this litigation.

19 [Dkt. 235 at 5-7] Defendants’ counseldid not even meet with membersof the HSU,

20 which conductedthe operationsdocumentedin the original Complaint, until August

21 2008. [Dkt. 235-1 at 15 Maclntyre Aff. ¶ 9b; seealso Dkt. 235-3 at 61-63 HSU

22 CaveCreekandQueenCreeksummariesandDkt. 1 ¶J 58-59discussingsame]

23 Defendants’ fault is also evidenced by the failure of Deputy Chief John

24 Maclntyre to forward Plaintiffs’ July 21, 2008 litigation hold letter to othersat MC SO;

25 he "simply. . . forgot" to sendit. [Dkt. 235 at 8] As an experiencedin-house MCSO

26 lawyer, Maclntyre should know the importance of preservingevidence. Moreover,

27 Defendants’counselwas requiredto "overseecompliancewith the litigation hold" and

28 communicate"directly," "clearly" and"periodically" with "key players"e.g., witnesses
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1 in Defendants’disclosurestatementsaboutpreservation.Zubulake UBS Warburg

2 LLC, 229F.R.D. 422, 433-34S.D.N.Y. 2004. That, too, did not occur.

3 While DefendantsassertthatPlaintiffs’ separateJuly 21, 2008 public information

4 request"PIR" led MCSO’s "Legal Liaison" to implementa litigation hold equivalent

Cf Dkt. 235 at 17, Defendants’ destructionof evidence after receiving the PIR

6 demonstratesotherwiseand further evincesDefendants’ "fault." Sgt. Madrid testified

7 thathe hadneverbeenadvisedto retainany individual stat sheets,emailsor other sweep

8 documents,as of October27, 2009 - 15 monthsafterthePIR. [Dkt. 227-3 at 8-9, 10-12

9 Madrid Depo. at 83:7 - 84:3, 107:21 - 109:23]His supervisor,Lt. JosephSousa,was

10 likewisenot instructedto retainsuchdocumentsuntil November2009:

11 Q Let’s go back to, say, Decemberof 2007 when the
lawsuit was initially filed. Were you at that time evertold to

12 suspendwhateverroutinepurgingpracticesyou had?
A. No, sir.

13
Q. Let’s fast-forwardagain to, you know, last year, say the

14 middleof last year.Were you at anypoint in that time frame

15 A. I don’t recall ever being told to save all our e-mails
reference crime saturation patrols, just the normal

16 chitchat e-mails, no.

17 [2d Kozinets Decl. Ex. C SousaDepo. at 182:6-16 emphasisadded; see also id.

18 SousaDepo. at 180:24 - 18 1:18, 182:1-10] Sousahadperiodically sentdocumentsto

19 MCSO’s lawyersuponrequest,but thosedid not includehis purgedemails:

20 A [W]hatever we still had went to our attorneys.If we
hadit andtheywantedit, we sentit to them.

21
Q. And when you say if we hadit, did thatmeanthat if -- if

22 it hadn’t alreadybeenpurged?
A. Yeah. If it already had been purged, like if I had a

23 responsefrom a sergeant,yeah, we will send you three
deputies, that is something routinely I would purge back

24 then. I won’t now. But back then I would purge it. If I had
that, I would have sentit. If I did -- if I didn’t sendit, it is

25 becauseI don’t haveit.

26 [Id. SousaDepo. at 183:11-20] In other words, Sousadecidedon his own what to

27 purgeandwhat to save- anddid not producehis purgedemails.

28 Defendants’fault grew more egregiousafter Plaintiffs serveddocumentrequests
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1 in February2009. Defendantsproduceda few stat sheetsand emails in response,but

2 kept shreddingnearlyall of the stat sheetsandpurgingcountlessemails. The shredding

3 continued even after Plaintiffs’ counselwrote a seriesof letters on September10,

4 September30 and October 20, 2009 seekingproduction of missing stat sheetsand

5 emails. [Dkt. 227-1 at 24-38, 53-70] Those letters either were not forwarded by

6 Defendants’counselto MCSO, or theywere ignoredby MCSO uponreceipt.Indeed,Lt.

7 Sousa, Sgt. Madrid and Sgt. Brett Palmerwere not askedto preserveindividual stat

8 sheetsuntil November2009. [Dkt. 235-2 at 4, ¶ 10; id. at 7, ¶ 6; id. at 14, ¶ 10] This

9 severelack of communicationevidencespreciselythe type of willfulness that warrants

10 sanctions.Lewis, 2009 WL 3486702,*6; Zubulake,229 F.RD. at 424.

11 By December 16, 2009 - after the Court’s Order to preservedocuments,and

12 after the sanctionsmotion - SheriffArpaio hadstill not beenaskedto preserverelevant

13 files. Likewise, none of Arpaio’s records - such as still exist - were available for

14 inspectionbefore or during his December16 deposition. [2d Kozinets Decl. Ex. D

15 Arpaio Depo. at 265:21-268:13;see Dkt. 220 at 2] Moreover, Plaintiffs recently

16 learnedthatat leastone memberof MCSO’s leadership,DavidHendershott,hasuseda

17 personal"AOL" email accountfor County business.[2d Kozinets Decl. Ex. E] While

18 Defendantsproducedthousandsof pagesmany of which are totally irrelevant, they

19 producedveiy few emails. Hendershott’sAOL accountsuggeststhat other, unsearched

20 sourcesof emailsmay exist, andfurther beliesDefendants’assertionthat their response

21 to thePIR was "complete, thorough,andexhaustive."[Dkt. 235 at 18]

22 Defendants’assertionthat they shreddedpursuantto a "common practice" is

23 meritless. [Dkt. 235 at 12] Such "routine" practicesmust be suspendedonce a party

24 knowsor "shouldhaveknownthattheevidencemaybe relevant"to litigation. Zubulake

25 UBS Warburg LLC, 220 F.R.D. 212, 216 S.D.N.Y. 2003. Nor can Defendantsrely

26 on Ariz. R. Crim. P. 15.4 in this civil case.Defendants’failure to implementa litigation

27 hold - andtheyearsof spoliationthat followed - justify severesanctions.

28

-5-

Case 2:07-cv-02513-GMS   Document 237   Filed 12/23/09   Page 7 of 11



1
III. Defendants’ Spoliation of Stat Sheetsand Emails Have Prejudiced Plaintiffs.

2
BecauseDefendantsdestroyedthe stat sheetsand deletedemails willfully or

recklessly,Plaintiffs’ prejudice should be presumed.ResidentialFunding, 306 F.3d at

109; Housing Rights Ctr. v. Sterling, 2005 WL 3320739, *8 C.D. Cal. 2005. In all

events, Defendants’ destructionof stat sheetshas clearly prejudiced Plaintiffs. The

6
sheets contained unique officer-by-officer breakdowns of contacts, traffic stops,

citations andarrestsduringeachof their shifts for the sweeps.[2d KozinetsDecl. Ex. C

8
SousaDepo. at 197:5 - 198:4] These breakdownswere irretrievably lost due to

9
Defendants’ spoliation, yet Plaintiffs could have usedthem to recreateeachofficer’s

10
activity andcounterDefendants’assertionthat deputiesadheredto a "zero tolerance"

policy for traffic stopsandarrests.

12
Stat sheetsidentify deputieswith low numbersof traffic stops - information

13
indicating that certain officers exercisedsubstantialdiscretion decidingwhom to pull

14
over. For example, the stat sheetsfor a recent sweep show that Deputy Matthew

15
Ratcliffe made 3 traffic stopsin a 10-hourshift, but Deputy CharleyArmendariz made

16
24 traffic stopsin a 12-hourshift. [Dkt. 235-3 at 31, 38] If Ratcliffe’s 3 traffic stopsall

17
involved Latino drivers or passengers,this would be compelling evidencethat he was

18
not engagingin "zero-tolerance,"but ratherexerciseddiscretion to single out Latinos.

19
Similar disparities among other deputieswould prove highly relevant to Plaintiffs’

20
claimsthat DefendantstargetedLatinos, andwould identify otherdeputiesandquestions

21
for further discovery. [See 2d Kozinets Decl. Ex. C SousaDepo. at 207:8-213:9]

22
Given Defendants’ admitted lack of records for all traffic stops, this document

23
destructionis inexcusable.[SeeDkt. 227-3 at 45 Oct. 21, 2009 Hr’g Tr. at 14:2-9]

24
The stat sheetofficer-by-officer breakdownsare not availableon "masterstat

25
sheets" which merely contain aggregate numbers or elsewhere. Contraiy to

26
Defendants’assertionsdkt. 235 at 11 n.2, discrepanciesbetweenthe CAD database

27
andotherMCSO recordsshow thatnot all sweep-relatedtraffic stopsare loggedin the

28
CAD. [Dkt. 227 at 14 n.3] Not all traffic stopsresult in a CAD query, andindividual

-6-

Case 2:07-cv-02513-GMS   Document 237   Filed 12/23/09   Page 8 of 11



1 "contacts" arenot logged. [2d Kozinets Decl. Ex. C SousaDepo. at 195:5-7, 196:12-

2 15] Handwrittennotes from the stat sheetsare also not availableelsewhere.While

3 Defendantsassertthat deputiesonly addnotes to provide "extraordinaryinformation"

4 Dkt. 235 at 15, someof the stat sheetscontainbasicnotesaboutstopsandarrestsDkt.

227-3 at 84-92, and the "Misc" field is for the "further breakdownof anything of

6 significance." [2d Kozinets Decl. Ex. C SousaDepo. at 201:17-202:3]Becauseof

7 Defendants’"abject failure to preservean entire sourceof relevantevidence,"sanctions

8 should be levied. See,e.g., In re Napster CopyrightLit., 462 F. Supp. 2d 1060, 1074

9 N.D. Cal. 2006 imposingadverseinferenceandmoneysanctions.

10 Sanctions are also appropriate for Defendants’ email purging. Defendants’

11 confidencethat all responsiveemail has beenprovidedto Plaintiffs is misplaced.[Dkt.

12 235 at 3] That Defendantshave producedtwo shift summariesfrom 2007 does not

13 establish that all relevant email has been preserved. [Dkt. 235-3 at 6 1-63] To the

14 contrary,Madrid testifiedthathe savedthe shift summariesbut purgedeveiythingelse.

15 [Dkt. 227-3 at 11 Madrid Depo. 108:5-17] Also, he cannotsayfor surethathe kept all

16 relevantemail. [Dkt. 235-2 at 6, ¶ 11 averring that his purging "probably" did not

17 preventdisclosureof relevantdocuments]Further,Plaintiffs haveno way of knowing

18 how many relevant emails were permanentlydeleteddue to Defendants’ practices.

19 Defendants’ representationthat they have obtained"deleted and un-deletedemails"

20 from HSU doesnot explain whetherDefendantshave recoveredemails "purged" from

21 December2007 to now. [Dkt. 235 at 18] Defendants’purginghas"forced [Plaintiffs] to

22 rely on incompleteandspottyevidence,"warrantingsanctions.Leon, 464 F.3dat 959.

23 At bottom, this is a simple casefor injunctive anddeclaratoryrelief to curb racial

24 profiling. Unhappily, Defendants’consciousdisregardoftheir discoveiydutiessuggests

25 a desireto win at anycost.

26 Conclusion

27 For theforegoingreasons,the Court shouldgrantPlaintiffs’ Motion for Sanctions

28 andentertheProposedOrder submittedon November20, 2009.
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