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1 PreliminaryStatement

2 The instantMotion is anuntimely andmeritlessattemptto bully theCourt

3 from sitting on this case.Defendantsdo not - andcannot- maintainthat the Court has

4 acted in this or any proceedingin a mannerthat suggestsit harborsa bias against

5 Defendantsor cannot decidethe issuesfairly andimpartially. Rather, they assertthat

6 one of the Court’s six siblings has "ideological, political, social andactivist" interests

7 contrary to those of Defendants,and that the sibling’s positional conflict should be

8 imputedto theCourt. [Dkt. 63 at 5] No precedentsupportsrecusalon suchanattenuated

9 basis,andDefendantscite none.The Motion shouldbe deniedfor severalreasons.

10 First, the Motion is untimely in the extreme.On December11, 2007, the

11 day before this casewas filed andassignedto this Court, TheArizona Republic - the

12 state’s largestcirculationdaily newspaper- publisheda front page article thatreported

13 on the Court’s sibling relationship with Janet Murguia. [Declaration of Aaron J.

14 Lockwood LockwoodDecl. ¶ 2, Ex. A attached]That article includedquotesfrom

15 Defendant Arpaio and the Maricopa County Attorney. [Id.] The AssociatedPress

16 reportedthe samefacts. [Id. ¶ 3, Ex. B] Incredibly, 15 monthslater, Defendants- who,

17 if nothingelse, are especiallyattunedto presscoverageaboutthemselves- now claim

18 that they had no knowledge until last month about the widely reported sibling

19 relationshipthat forms the basisof their Motion. Their filing of the Motion more thana

20 yearafterthe underlyingfactsbecameplain to Defendantsandtherestof the state,and

21 just aftera stingingsubstantiveloss,createsa strongpresumptionthatDefendantssat on

22 their allegationsof biasto test the Court’s temperament.Such maneuveringprejudices

23 theotherpartiesanddenigratesthejudicial process,andcourtsoverwhelminglyrejectit.

24 Moreover, the single affidavit that Defendantsoffer, by one employeeof one of the

25 Defendants,relies on thesamemediasourcesthatreportedthe sibling relationshipat the

26 start of this litigation. As shownbelow, that affidavit fails to overcomethe presumption

27 of untimeliness,andthelate-filedMotion shouldbe summarilydenied.

28
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1 Second,Defendants’factual allegations,eventakenas true, do not satisfy

2 the relevant statutesand court precedents.Well-informed, disinterested"reasonable"

3 personswould not attributeto the Court the views heldby one of her six siblings or the

4 positionsof a civil rights group that the sister headsandwhich is not a party to this

case.Reasonablepersonsalso would not questionthe Court’s fairnesson thebasis of a

6 few online commentsthat Defendantsadmithaving "cut andpasted" from the Internet.

7 [Dkt. 63-2 at 20] Recusalon suchgroundswould damagetheintegrity andeffectiveness

8 of the federal courts by giving anonymousbloggersa veto over the participation of

9 Judgesthey disfavor. See, e.g., Cheneyv. U.S. Dist. Ct., 541 U.S. 913, 927 2004

10 Scalia, J. permitting a few commentatorsto decide who may sit on a casewould

11 "harm the Court".

12 Third, Defendantshavenot attemptedto showthatthe Court hasan actual

13 bias or conflict, personally or as a result of the "activist" interests of her sister.

14 Defendantsignore the fact that the Judge’ssister is not a party anddoesnot represent

15 any of the partiesin this lawsuit. Lacking facts that are relevantto a recusaldecision,

16 Defendantsrely on inappropriatematters,suchas the observationthat on the "Other

17 Civil Rights Resources"listed on the National Council of La Razawebsite,the ACLU

18 andMALDEF areamong17 nationalcivil rights organizationsmentionedincluding the

19 U.S. Departmentof Justice, the NAACP, the Lawyers’ Committeefor Civil Rights

20 UnderLaw andPublic Citizen. [SeeDkt. 63-2 at 6 1-66] Worse, Defendantsimplicitly

21 suggestthat no Latino judge should ever heara caseinvolving Latino civil rights. [See

22 Dkt. 63 at 4:1-4] That propositionhas beenroundly rejectedby the courts. See, e.g.,

23 MacDraw, Inc. v. CITGroup Equip. Fin., Inc., 138 F.3d33, 36 2d Cir. 1998 imposing

24 sanctionswherelitigants assertedthatan Asian-Americanjudgecouldnot be impartial.

25 The Court has a "strongduty to sit" when thereis no legitimate reasonto

26 recuse.Clemensv. U.S. Dist. Ct. for the Cent. Dist. of Cal., 428 F.3d 1175, 1179 9th

27 Cir. 2005. Defendants’ affidavit fails to meet any of the substantivestandardsfor

28 recusal, andthereforefalls far short of warrantingreferral to anotherjudge. As shown
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1 more fully below, Defendantshaveutterly failed to establishthat the "extrememeasure"

2 of recusalshould be taken, and the Motion should be denied.Twist U.S. Dep ‘t of

3 Justice,344 F. Supp.2d 137, 142 D.D.C. 2004.

4 Background

5 Plaintiffs seekto enjoin anddeclareunlawful Defendants’racial profiling

6 andotherunlawful treatmentof Latino motorists in MaricopaCounty. Plaintiff Manuel

7 de JesusOrtegaMelendresfiled this action on December12, 2007, andthe casewas

8 immediately assignedto this Court. [Dkt. 1] Defendants moved to dismiss the

9 Complaint, andMr. OrtegaMelendressoughtleave to amend.Defendantsopposedthe

10 Motion. [Dkt. 17, 19] On September5, 2008, the Court grantedleave to amendand

11 deniedDefendants’first motionto dismiss. [Dkt. 25]

12 After Plaintiffs filed the First Amended Complaint, Defendantsfiled a

13 secondMotion to Dismiss. Plaintiffs filed a Responsein Opposition, but Defendants

14 neglectedto file a Reply. [Dkt. 32, 48] NotwithstandingDefendants’ failure to file a

15 Reply, on Januaiy 14, 2009, the Court heardoral argumenton Defendants’Motion to

16 Dismiss, andgave Defendantsample opportunityto clarify their arguments.[See Dkt.

17 57] On February 10, 2009, the Court denied Defendants’Motion. --- F. Supp. 2d ---,

18 2009 WL 322884D. Ariz. Feb. 10, 2009.

19 Defendantsnow movethe Court to recuseitself - fifteen monthsinto the

20 litigation and shortly after the loss of their secondmotion to dismiss. In their Motion,

21 Defendants assert that an employee of one of Defendants the Maricopa County

22 Sheriff’s Office or MCSO recentlylearnedof the Court’s sibling relationshipwith Janet

23 Murguia, PresidentandCEO of theNationalCouncil of La RazaNCLR.

24

25

26

27

28
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1 Argument

2 I. The Court Should Reject Defendants’ Late-Filed Motion as Untimely and
3 Prejudicial.

Motionsto recuseunderboth 28 U.S.C. § 144 and455 must be timely to

avoid prejudicing the other parties andthe judicial process. U.S. v. Rogers,119 F.3d

6
1377, 1380 9th Cir. 1997. This casewas assignedto this Court nearly 15 monthsago,

andcourtshaverejectedrecusalmotionsfor delaysof appreciablyshorterperiods.E.g.,

8
Singerv Wadman,745 F.2d606, 608 10th Cir. 1984 denyingmotion filed ayearafter

9
Complaint; U.S. v. Simmons, 1997 U.S. Dist. LEXIS 22658, *17 E.D. Cal. 1997

10
delayof 10 months"would normallyforeclosereliefbasedon aviolation of 455a".

11
Moreover, where a party alleges bias only after suffering a substantive

12
loss, courtspresumethat the party withheldthe allegationsfor the improperpurposeof

13
testingthe Court’s disposition.Simmons,1997 U.S. Dist. LEXIS 22658 at *18 "[W]hen

14
aparty allegesbias only afterreceiving an unfavorableruling, the partyis presumedto

15
havewithheldthe allegationsto samplethetemperamentofthe presidingjudge.". Some

16
courtsgo further and imposean automatic waiver of recusalif allegationsof bias are

17
intentionallywithheld for strategicreasons.E.g., BivensGardensOffice Building, Inc. v.

18
BarnettBanksof Fla., Inc., 140 F.3d 898, 913 11th Cir. 1998 plaintiffs deniedrelief

19
when awareof possibleconflict issue threemonthsbefore trial but thoughtthey would

20
prevail anyway;see also Twist, 344 F. Supp. 2d at 142 "The purposeof the recusal

21
statuteis not to enableanunhappylitigant to judge-shopuntil he finds ajudgethatrules

22
in his favor.". This presumptionsquarelyapplies here becauseDefendantsfiled their

23
Motion just days after receiving the Court’s Order denying their secondMotion to

Dismiss. [Dkts. 60 63]
24

25
In an attemptto overcomethe presumption,Defendantsmakean assertion

26
of prior ignorancethat strains credulity. On the day before this case was filed and

27
assignedto this Court, TheArizona Republicpublishedafront page article reportingthe

samefacts thatDefendantsassertthey learnedfor the first time last month. [Lockwood
28
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1 Decl. ¶ 2, Ex. A "The case[challengingthe Legal Arizona WorkersAct] was assigned

2 Mondayto U.S. District JudgeMaiy Murguia, aClinton appointeewho becamethe first

3 Latina appointedto the federalbenchin Arizona. Her twin sister, Janet,is presidentand

4 chiefexecutiveofficer of La Raza, the nation’s largestHispanic civil-rights group."].

5 The Republic article, which discussedMCSO’s enforcementof the new employer-

6 sanctionslaw, and includedquotesfrom DefendantArpaio andthe Maricopa County

7 Attorney,was of obviousinterestto Defendants.Onthe sameday, The AssociatedPress

8 widely reported the samefacts in a related article. [Id. ¶ 3, Ex. B] Furthermore,the

9 relationshipof which Defendants’complainwas clearly a matterof public record long

10 beforethen. [Id. ¶ 6, Ex. E, at 2 July 2, 2001 WashingtonPost article discussingthe

11 sibling relationshipbetweenthe Court andher sister]

12 Defendantscannot remain oblivious to information that is readily and

13 publicly available- only until convenientfor their trial strategy.A federalcourt recently

14 rejecteda recusalmotion as untimely becausedefensecounselturned a "blind eye" to

15 well known facts of which it hadconstructiveknowledge,andthatwould havealertedit

16 to the allegedbasis for recusal.Drake v. Birmingham Bd. of Educ., 476 F. Supp. 2d

17 1341, 1347 N.D. Ala. 2007 counsel could have easily discoveredthrough his own

18 client that thejudgewas adeaconin samechurch asplaintiff andherhusband;seealso

19 Lyman v. Cily of Albany, --- F. Supp. 2d ----, 2009 WL 393636, *5 N.D.N.Y. 2009

20 denying motion as untimely where basis for recusal was, in part, judge’s prior

21 employmentby defendant,andjudge’sbiographywas publicly available.

22 Defendants’timelinessargumentfalls short for anotherreason.All three

23 Defendantsrely upon the affidavit of a single employeeof the MCSO, who claimsthat

24 he did not learnof the Court’s relationshipwith JanetMurguia until the day after the

25 Court deniedthesecondMotion to Dismiss. [Dkt. 63 at 15 citing HendershottAffidavit

26 ¶ 9] Section 144 doesnot permit one Defendantto speakfor others,particularlywhen

27 at leastone or more Defendantshave knownof the relationshipat issue for years.Here,

28 in additionto DefendantArpaio who was quotedrepeatedlyin the December11, 2007
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1 Republicarticle, at leastone Supervisorof DefendantMaricopaCountyhas hadactual

2 knowledgeof the positionheldby the Court’s sister. [See, e.g., LockwoodDecl. ¶J 4-5,

3 Exs. C-D Nov. 5, 2004 NCLR press releaseandNov. 6, 2004 East Valley Tribune

4 article discussingnews conferencein which both JanetMurguia andMaricopaCounty

SupervisorMaiy RoseWilcox participated]

6 In sum,the samemediasourceson whichDefendantsrely indicatethatthe

7 relationship between the Court and her sister is easily discoveredand a matter of

8 widespreadpublic knowledge. Defendants’ assertionthat they becameaware of the

9 sibling relationshiponly after the Courtdecidedthat this caseshouldproceedis legally

10 deficient. E.g., Drake, 476 F. Supp. 2d at 1347; Lyman, 2009 WL 393636, at *5 The

11 Court shoulddenyDefendants’Motion on this basisalone.

12 II. Recusal Under § 455a Is Unwarranted Because Well-Informed,
Disinterested Persons Could Not Reasonably Question the Court’s
Impartiality.

14 Even if Defendants’ Motion were timely, Defendants’ assertionthat a

15 "reasonableperson" with knowledge of all the facts could reasonablyquestionthe

16 Court’s impartiality is meritless. The reasonableperson in this context is a "well-

17 informed, thoughtful observer," not a "hypersensitiveor unduly suspiciousperson."

18 Clemens,428 F.3d at 1178. Becauserecusalis suchan extrememeasure,Twist, 344 F.

19 Supp. 2d at 142, it may not be basedon rumor, speculation,innuendo, suspicionor

20 opinion, including opinionsor characterizationsappearingin the media,medianotoriety

21 andreportsin the mediapurportingto be factual. Clemens,428 F.3d at 1178-79.As the

22 SecondCircuit has explained: "[J]udgesdetermineappearanceof impropriety - not by

23 consideringwhat a strawpoll of the only partly informedman-in-the-streetwould show

24
- but by examiningtherecordfacts andthe law, andthendecidingwhethera reasonable

25 personknowing andunderstandingall the relevantfacts would recusethejudge."In re

26 DrexelBurnhamLambertInc., 861 F.2d 1307, 1313 2d Cir 1988.

27 Ratherthanevenconductinga "strawpoll" - let aloneanykind of random

28 scientific sampling- Defendantshave carefully selectedfive commentspostedon the

-6-
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1 websitesof two publications.A few anonymouscommentsfrom the websitesof The

2 Arizona Republic and the PhoenixBusinessJournal, however, do not representthe

3 fully-informed, disinterestedobservernecessaiyto satisfy § 455a. See, e.g., Cheney,

4 541 U.S. at 927 rejecting the notion that JusticeScaliashould recusehimselffrom a

caseinvolving the then-Vice Presidentbecause20 of the 30 largestnewspapersin the

6 country opined that he had a conflict basedon personalfriendship; TV Commc‘ns

7 Network, Inc. v. ESPN,Inc., 767 F. Supp. 1077, 1080 D. Cob. 1991 "[A]rticles and

8 featuresin the mediasuggestingimpropriety cannotact asabarometerof thereasonable

9 observerstandard.".Nor do all of Defendants’hand-selectedcommentseven support

10 their position. [See, e.g., Dkt. 63 at 4 "Wrong is just WRONG.... I would have made

11 the sameruling andMY sister is not connectedto La Raza."; seealso Dkt. 63-2 at 13

12 "This judge, like any judge in her position, simply upheld the legal standardfor a

13 motion to dismiss. Therewere enoughfacts allegedto let the casego to the next step.

14 That’s all."]

15 More fundamentally, the fact that one of the Judge’s siblings is an

16 advocatefor Latinos lacks the persuasiveforce necessaiyto causea reasonableperson

17 to questionthe Court’s impartiality. Peopleoften disagreewith their siblings aboutall

18 kinds of matters,andno reasonablepersonwould questionthe Court’s ability to do so

19 here - especiallyif warrantedby the factsor the law presentedto the Court. The Court

20 hasasworn duty to be impartial, andDefendantssubmitno evidencethat this Courthas

21 ever violatedthat duty in any case - including the many civil andcriminal casesthat

22 haveinvolved Defendantsor the rights of Latino parties.

23 Moreover, Defendants’ argumentis not supportedby a single case in

24 which a court’s impartiality was reasonablyquestionedbasedon the notion that the

25 court would be unwilling to take a position inconsistentwith a family member’s

26 ideological,political or social interests.SeeESPN 767 F. Supp.at 1080 "[D]espite the

27 well developedbody of law andjurisprudencein this area andthe seriousnessof the

28 allegationspresented,movant citesno precedentto assistthe court in resolutionof this

-7-
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1 matter"; alleged personal friendship betweenjudge and principal of company who

2 employedamemberof thejudge’s family insufficient to warrantrecusal.

3 In Microsoft U.S., a casein which then-ChiefJusticeRehnquist’sson

4 arguablyhad a strong positional interest if nothing else in a pro-Microsoft antitrust

5 ruling, the Chief Justiceconcluded,after consultingwith his colleagues,that the son’s

6 positional interest was far from sufficient to warrant recusal. The son represented

7 Microsoft in other antitrustmattersthat could potentially be affectedby the Court’s

8 ruling, but did not representMicrosoft in the matterpendingbeforethe SupremeCourt.

9 The ChiefJusticewrote:

10 I do not believe that a well-informed individual would

11 conclude that an appearanceof impropriety exists simply
becausemy son represents,in anothercase,a party that is

12 alsoaparty to litigationpendingin this Court.

It is true that both my son’s representationand the matters
ii before this Court relate to Microsoft’s potential antitrust

14 liability. A decisionby this Court as to Microsoft’s antitrust
liability could have a significant effect on Microsoft’s

15 exposureto antitrust suits in othercourts. . . .[But] [e]ven our
most unremarkabledecisioninterpretingan obscurefederal

16 regulationmight have a significantimpact on the clients of
our childrenwho practicelaw. Giving suchabroadsweepto

17 § 455a seemscontraryto the ‘reasonableperson’ standard
which it embraces.

18
Microsoji Corp. U.S.,530 U.S. 1301, 121 S.Ct. 25, 26 2000 Rehnquist,C.J.. Here,

19 . . .
too, the positive or negative impact that the outcomeof this case could have on the

20
Court’s sister is entirely speculative.Indeed,the chain of inferencesnecessaiyto trace

21 . . . . . . .. . . .

anyjudicial ruling to any specificpositive or negativeimpact on the sister’sinterestsis
22

far too attenuatedto requirerecusal,andthatextrememeasureis not warranted.
23 .

By quoting the following statementin bold, Defendantsalso repugnantly
24

suggestthat the Court’s impartiality cannotbe trustedbecauseof herheritage: "Hmmm
25

- we can’t but wonder what the first Latina judge appointed to the U.S. District
26

Court in Phoenix thinks ofthe idea that ‘physical appearancealone’ should merit a
27

police investigation." [Dkt. 63 at 4] No reasonablepersonwould attack a Court’s
28
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1 impartiality merely basedon the Court’s race or ethnicity, and recusalmotions based

2 evenin part on suchpremiseshavebeenrejectedas improper.E.g.,MacDraw, Inc., 138

3 F.3dat 37 affirming sanctionswhereattorneysaccusedcourt of biasdue, in part, to the

4 judge’s Asian-Americanancestry;"Courts have repeatedlyheld that matters such as

5 race or ethnicity are improperbasesfor challenginga judge’s impartiality."; seealso

6 Pennsylvaniav. Local Union 542, Int’l Union of OperatingEng‘rs, 388 F. Supp. 155,

7 163 E.D. Pa. 1974 reputationof the first African-Americanjudge appointedto the

8 EasternDistrict of Pennsylvaniaas scholarin the field of racerelations did not require

9 recusalin a classactionallegingdiscriminationagainstAfrican-Americans.

10 In Local Union 542, JudgeA. Leon Higgenbotham,Jr., observed:"If

11 Americais goingto havea total rendezvouswith justiceso that therecanbe full equality

12 for blacks, other minorities, and women, it is essentialthat the ‘instinct’ for double

13 standardsbe completely exposedand hopefully, through analysis, those elementsof

14 irrationality can be ultimately eradicated." 388 F. Supp. at 181. As in that case,

15 Defendants’attempthere to draw negative conclusionsaboutthe Court’s ability to be

16 fair basedon her racial heritageis itself a form of profiling that the law proscribes.Id.

17 BecauseDefendantsprovide no basis upon which fully-informed, reasonablepersons

18 would questiontheCourt’s impartiality, § 455a doesnotjustify recusal.

19 III. DefendantsHave Failed to Offer Evidence that the Court Is Actually Biased,

20 Or Has a Financial Interest that Could Be Substantially Affected by the
Outcome of the Proceeding, Sufficient to Require Recusal Pursuant to

21 § 455b1 or b4.

22 A. DefendantsCannotSatisfy 455b1’s Requirementof Actual Bias.

23
Defendantscany a "substantialburden" of overcoming the presumption

that the Court is free from bias. U.S. v. Denton 434 F.3d 1104 1111 8th Cir. 2006.
24 ‘

25
Under § 455b1, Defendantsmust establish that "a reasonableperson would be

26
convincedthejudge was biased,"andthat bias must amountto a "personalanimusor

27
malice that thejudgeharborsagainst[a party] of a kind that a fair-mindedpersoncould

28
not entirely set asidewhenjudging certainpersonsor causes."Hook v. McDade, 89 F.3d

-9-
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1 350, 355 7th Cir. 1996 emphasisadded. Recusalis required only if actual bias is

2 "provedby compellingevidence."Id.

3 Defendantscan point to nothingthe Court hasever doneor saidto suggest

4 that it holds an opinion of anyparty that is wrongful or inappropriate,or that the Court

5 has in fact beenimproperly influencedby her sister. Rather,Defendantsbaldly assert

6 that the Court "has a natural, personal bias in favor of Plaintiffs, as well as

7 corresponding,naturalprejudiceagainstDefendants."[Dkt. 63 at 14] Such conclusory

8 allegationscannotjustify recusalunderthe strict standardsof subparagraphb1.

B. DefendantsFail to Identify an InterestHeld by the CourtWithin the Scope
10 of455b4.

11
Contraiy to Defendants’ argument,the Court doesnot have any interest

12
falling with the narrow scopeof § 455b4 that would requirerecusal. Subparagraph

13
b4 has beenapplied only to the financial interestsof the Court or thosewithin its

14
household. The statute itself defines "financial interest" as a legal or equitable

15
ownership interest,28 U.S.C. § 455d4, and courtshave defined"other interest" as

16
somethingless thanownership,yet still pecuniary,suchas a contingentor expectancy

17
interest.E.g., In re Virginia Elec. & Power Co., 539 F.2d 357, 367-684th Cir. 1976.

18
Accordingly, the SeventhCircuit recentlyheld that "interest" within the meaningof

19
subparagraphb4 means"an investmentor other assetwhose value dependson the

20
outcome, or some other concrete financial effect such as how much property tax a

21
judgepays."GuardianPipeline,L.L.C. v. 950.80Acres ofLand, 525 F.3d554, 557 7th

22
Cir. 2008. Here, Defendantsdo not contendthat the Court has any financial interest

23
whatsoeverin the proceeding,nor do Defendantsoffer any supportfor the proposition

24
that the "sibling interest" on which they rely falls within the termsof the statute.As

25
such, Defendantsagain fail to overcomethe presumptionof impartiality to which the

26
Court is entitled,and § 455b4 doesnot warrantrecusal.

27

28

- 10 -
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1 IV. The Ideological, Political, Social and Activist Interests of the Court’s Sister
Do Not Justify RecusalUnder § 455b5iii.

2 Defendantsassertthat the Court’s sisterhas "ideological, political, social

3 and activist interest contrary to the Defendants’ interestsin this case,"and that such

4 interestscouldbe substantiallyaffectedby the outcomeof theproceeding.[Dkt. 63 at 5]

5 Like § 455b4, however, courts have interpreted subparagraphb5iii to

6 encompassonly financial interests. The SeventhCircuit, for example, applied its

7 definition of "interest" quoted above to both subparagraphb4 and b5iii.

8 Guardian Pipeline, L.L. C., 525 F.3d at 557. Although that samecourt had previously

9 statedin a decisioncited by Defendantsthat a partner’sinterest in the reputationand

10 goodwill of his law firm fell within subparagraphb5iii, the connectionbetweena

11 business’sreputationandgoodwill andthe financial wellbeing of its ownersis obvious.

12 SCA Servs. v. Morgan, 557 F.2d 110, 116 7th Cir. 1977. No court, however, has

13 construed"interest" in § 455b so broadlyas to include thenon-monetary"ideological,

14 political, social andactivist" interestsprofferedby Defendants.

15 Moreover, Defendantshave not even suggested,much less argued or

16 explained, how any particular outcomein this case could "substantially" affect the

17 reputationandgoodwill of JanetMurguia or the organizationthat she serves- let alone

18 Ms. Murguia’s "ideological, political, social andactivist" interests- becausethe degree

19 of any potential impact on her interestswould be indirect and speculativeat best. 28

20 U.S.C. § 455biii emphasisadded;ESPN, 767 F. Supp. at 1080 "A judge is not

21 expectedto recusehimselfwherehis interest,or the interestof a family member,in the

22 litigation is indirect and attenuated.";Microsoft, 121 5. Ct. at 26 Chief Justice

23 Rehnquist’srecusalunnecessaiyin antitrust litigation involving Microsoft, eventhough

24 sonrepresentedMicrosoft in separateantitrustmatters,becauseit wastoo speculativeto

25 determinewhetherandhow the SupremeCourt casewould affect son’s interests.

26 The Court’s sister is not a party, employed by a party or its counsel,

27 affiliatedwith aparty or financially investedin aparty suchthat shehas adirect interest

28 in the outcomeof this case. Moreover,Defendantsdo not explain what the potential,
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1 substantialeffectson JanetMurguia’ s interestsmight be if Defendantswere to prevail.

2 Instead,theymerely concludethat it "would tendto havean adverseeffect." [Dkt. 63 at

3 2] Such conclusorystatementsareinsufficient to trump the presumptionof impartiality.

4 The SupremeCourt has held that if a provision of § 455b proscribesa

potentialgroundfor disqualification,thenajudgecannotbe disqualifiedon that ground

6 under § 455a. Liteky U.S., 510 U.S. 540, 552-53 1994. Accordingly, Defendants

7 may not use any of their unsuccessfulassertionsunder § 455b to support their

8 argumentfor recusalunder§ 455a. In sum, Defendantshaveutterly failed to meettheir

9 burdenof establishingthat their Motion meetsthe stringentrequirementsof § § 455a or

10 b.

V. Defendants’ Motion Fails Under § 144 BecauseIt Cannot Meet the Same

12 Requirementsof 455.

13
To proceedunder§ 144, theHendershottAffidavit must setforth material,

14
specific facts that, if true, would convincereasonablepersonsthat the Court is biased.

15
Simmons,1997 U.S. Dist. LEXIS 22658 at *10*11 As such, Defendantscannotpass

16
the test of § 144 for the same reasonthey cannot satisfy § 455b1. See U.S. v.

17
Hernandez,109 F.3d 1450, 1453 9th Cir. 1997 recognizingthe duplicative standards

18
of § 144 and § 455. Specifically, the Affidavit providesno allegationsconcerningthe

19
Court’s actions,statements,opinionsor beliefs that would convincereasonablepersons

20
that the Court is prejudiced againstDefendants.Automatic referral of Defendants’

21
Motion to anotherjudgeis thereforeunnecessaiyandinappropriate.U.S. v. Studley,783

22
F.2d 934, 940 9th Cir. 1986 "We have held repeatedlythat the challengedjudge

23
himselfshouldrule on the legal sufficiencyof arecusalmotionin thefirst instance.".

24 VI. Defendants Offer No Argument That Local Rule 83.5 Provides for the
Recusalofa Judge, and If So, What Standard Applies.

25 Defendantsprovide no legal authority in support of their invocationof

26 Local Rule 83.5 as a basis for recusal. Assuming that the Rule carries the same

27 substantivestandardsas § 455 and § 144, Defendants’Motion fails for the reasonsset

28 forth above.
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1 Conclusion

2 For the foregoingreasons,Plaintiffs requestthat the Court promptly deny

3 Defendants’Motion for Recusal.

4 RESPECTFULLYSUBMITTED this 12th dayof March, 2009.

S STEPTOE& JOHNSONLLP

6

7 By /s/ PeterS. Kozinets
David J. Bodney

8 PeterS. Kozinets
KarenJ. Hartman-Tellez

9 IsaacP. Hernandez
Collier Center

10 201 EastWashingtonStreet
Suite 1600

11 Phoenix,Arizona 85004-2382

12 ACLU FOUNDATION OF ARIZONA
Daniel Pochoda

13 P.O. Box 17148
Phoenix,Arizona 85011-0148

14 Telephone: 602650-1854

15 Facsimile: 602 650-1376

16 AMERICAN CIVIL LIBERTIES
UNION FOUNDATION

17 IMMIGRANTS’ RIGHTS PROJECT

18 MonicaM. RamIrez
39 Drumm Street

19 SanFrancisco,California 94111
Telephone:415 343-0770

20 Facsimile: 415 395-0950

21
MEXICAN AMERICAN LEGAL

22 DEFENSEAND EDUCATIONAL
FUND

23 KristinaM. Campbell

24 NancyRamirez
634 SouthSpringStreet, 11th Floor

25 Los Angeles,California 90014
Telephone:213 629-2512x136

26 Facsimile: 213 629-0266

27
Attorneysfor Plaintiffs

28
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1 CERTIFICATE OF SERVICE

2

3 I herebycertify that on the 12th dayof March, 2009, I causedthe attached

documentto be electronically transmitted to the Clerk’s Office using the CM/ECF

System for filing and transmittal of a Notice of Electronic Filing to the following

6 CM/ECF Registrant:

7 TimothyJamesCasey

8
timcaseyazbarristers.com

I furthercertify that I causeda copy ofthe attacheddocumentto be mailed
10 onthe l2thdayofMarch,2009to:
11

12 Hon. Mary H. Murguia
UnitedStatesDistrict Court

13 SandraDay O’ConnorU.S. Courthouse

14 Suite 525
401 WestWashingtonStreet,SPCS3

15 Phoenix,Arizona 85003-2154

16

17 /s/ MonicaMedlin

18
Legal Secretary

19

20 576480

21

22

23

24

25

26

27

28
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