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______________________________________

16 PreliminaryStatement

17 Plaintiff’s latest Motion underscoresthe need to bring this frivolous

18 lawsuit to an end. By filing a Motion for Sanctionthe "Motion", plaintiff continuesto

19 expandtheseproceedingsneedlesslyand increasethe cost of litigation for eveiyone

20 involved. Filed in responseto defendantMcCain’s Motion to Dismiss, plaintiff’s

21 Motion wrongfully accusesdefendant’s counsel of litigating in a manner "solely

22 intendedfor an improperpurposeas to harassPlaintiff, and mislead this Honorable

23 Court. . . ." [Motion at 3] The accusationis provably false. Indeed,whenplaintiff first

24 notified defendantMcCain’s attorneysofhis intent to file the Motion, McCain’ s counsel

25 sentplaintiff a letter explainingwhy the Motion wasunfounded,discouraginghim from

26 obliging defendantto incur additional legal expensesto litigate this issue. [Plaintiff’s

27 Requestfor LeaveDkt. 32, Ex. A David Bodney’sJuly 27, 2009 letter] Defendant’s

28 counselalso warnedplaintiff that his filing of the Motion would entitle defendantto
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1 seek "reimbursementof his attorneys’ fees reasonablyincurred in respondingto a

2 meritlessMotion." [Id. at 2] Nevertheless,plaintiff has filed a palpably meritless

3 Motion, which, asthis brief Responsewill show, shouldbe promptly denied.’

4 Argument

5 I. PLANTIFF’S MOTION FAILS TO IDENTIFY ANY CONDUCT
JUSTIFYNG RULE 11 SANCTIONS.

6
The thrustof Rule 11 is to preventbaselessfilings. E.g., UnitedStatesex

7
rel. RobinsonRacheriaCitizens Council v. Borneo, Inc., 971 F.2d 244, 254 9th Cir.

8
1992. Sanctionsmaybe imposedonly where an attorneyfails to conducta reasonable

9
inquiry to determinethat her papersare legally tenable,well groundedin fact and not

10
interposedfor an improperpurpose. See, e.g., id. reversingsanctionsaward where

11
claim was tenablein light of unclearlaw; Greenbergv. Sala,822 F.2d882, 886-879th

12
Cir. 1987 affirming denial of sanctionswherefactual errorsdid not rendercomplaint

13
factually frivolous; Zaldivar v. Cily of Los Angeles,780 F.2d 823, 834-35 9th Cir.

14
1986 reversing sanctions award where successivefilings did not amount to

15
harassment,abrogatedon other grounds,Cooter & Gell v. Hartmarx Corp., 496 U.S.

16
384, 399 1990. Plaintiff’s Motion falls far short of the Rule 11 standards,and fails to

17
point to any conductthat warrantssanctionson anybasis.

18
Specifically, plaintiff characterizestwo aspectsof McCain’s Motion to

19
Dismiss as either baselessor improper: 1 its citation to an act of the First Congress

20
that was supersededby subsequentlegislation; and 2 its assertionthat McCain was

21
bornwithin the PanamaCanalZone, which, at thetime of his birth, was sovereignU.S.

22
territory. For the following reasons,neitherofplaintiff’s objectionshasmerit.

23

24

25
On July 30, 2009, plaintiff filed a Requestfor Leaveto File a Motion for

26 SanctionNunc Pro Tunc Dkt. 32 the "Request", lodging his proposedMotion for
SanctionDkt. 33 with the Court. In the interestsof cost-efficiencyand expediency,

27 Sen. McCain respondsdirectly to the merits of plaintiff’s Motion for Sanction,with the
understandingthat plaintiff’s Request is procedurally unnecessaryand ultimately

28 intendedto securea ruling on his Motion.
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1 First, plaintiff misconstruesthe purposefor which Sen. McCain cited the

2 NaturalizationAct of 1790. The Motion to Dismissneitherassertsnor implies that the

3 Act is still in effect or operatesas controlling authority. Rather,the Motion to Dismiss

4 relieson theAct asa meansof constitutionalinterpretation. Many membersof the First

5 Congresswho passedthe 1790Act participatedin the framing ofthe Constitution. E.g.,

6 Marsh v. Chambers,463 U.S. 783, 790 1983. As a result, the SupremeCourt has

7 repeatedlyrecognizedtheir views as valuable in giving meaningto the Constitution’s

8 terms. See,e.g., id. finding Acts of the First Congressto be "contemporaneousand

9 weighty evidenceof [the Constitution’s] true meaning"; Boii’sher Synar, 478 U.S.

10 714, 723 1986 same. In this case,the Act standsfor thepropositionthat the Framers

11 considereda personborn abroadto U.S. citizens,as McCainwas, to be a "natural born

12 Citizen" within the meaningof the Constitution. [Motion to Dismiss at 13] McCain

13 may properly rely on the Act for this interpretativepurposeto respondto plaintiff’s

14 allegations,anddefendantbroughtthesefacts to Mr. Hamblin’s attentionby letter dated

15 July 27, 2009 servedvia FederalExpressbefore plaintiff filed his Motion. [Dkt. 32,

16 Ex.A]

17 Second,plaintiff challengesMcCain’s claim that he was born within the

18 PanamaCanal Zone. Plaintiff alleges that McCain was born in the City of Colon,

19 Republic of Panama,at the Hospital of Colon. [Am. Compl. ¶ 18] In fact, McCainwas

20 born on the U.S. Coco Solo Naval Air Station, which in 1936 waspart of the Panama

21 CanalZone and sovereignU.S. territory. See,e.g.,0 ‘Connor UnitedStates,479 U.S.

22 27, 28 1986 "From 1904 to 1979, the United Statesexercisedsovereigntyover the

23 PanamaCanal and the surrounding 10-mile-wide Panama Canal Zone under the

24 Isthmian CanalConvention,33 Stat. 2234."; seealso UnitedStatesv. WongKim Ark,

25 169 U.S. 649, 655 1898 borrowingthe principle from Englishcommonlaw that those

26 born within the King’s jurisdiction are natural-born subjects. McCain has ample

27 evidencedocumentinghis birth at thefamily hospital on the Navalbase,andhis counsel

28 explainedby letterto plaintiff that McCain could readily produceproofif ever this case
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1 meriteddiscovery. Nevertheless,plaintiff filed his Motion in utter disregardof the facts

2 andlaw.

3 Plaintiff also suggests that McCain intentionally mischaracterizedhis

4 allegations in an attempt to harass him. The allegations of plaintiff’s Amended

5 Complaint, however, speak for themselves. Indeed, the Motion to Dismiss expressly

6 takes all of plaintiff’s factual allegationsas true, and discussesthe disputedissue of

7 McCain’s place of birth only to show that plaintiff’s claims lack legal merit, as the

8 Motion to Dismiss discusses. [See Motion to Dismissat 12-13 explainingbriefly that

9 SenatorMcCain is, in fact, a "naturalborn Citizen" eligible for the Presidency]

10 II. PLAINTIFF’S FRIVOLOUS RULE 11 MOTION WARRANTS AN AWARD
OF REASONABLEATTORNEYS’ FEESAND COSTS.

11
Despitethe letterfrom McCain’s counselshowingthat a sanctionsmotion

12
wouldbe unfounded,plaintiff proceededto file it. Plaintiff knowingly andunreasonably

13
expandedtheseproceedings,therebyrequiring defendantto incur additional fees and

14
costs. If McCain prevails on this Motion, as the law requires, defendantrequestsan

15
awardof his reasonableattorneys’ fees andcosts pursuantto the fee-shiftingprovision

16
of Rule 1 1c2. Plaintiff’s knowing conductalso evidencesbadfaith, andthe Court

17
may award McCain his fees and costs pursuantto 28 U.S.C. § 1927. See Wagesv.

18
I.R.S.,915 F.2d 1230, 1235-369th Cir. 1990 holding that § 1927 sanctionsmay be

19
imposedon apro perplaintiff for bad-faithconduct.

20
Conclusion

21
For the foregoing reasons,the Court should deny plaintiff’s Motion for

22
SanctionandawarddefendantJohnS. McCain his attorneys’ feesandcostsreasonably

23
incurredin preparingthis Response.

24

25

26

27
I/I

28
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1 RESPECTFULLYSUBMITTED this 10th dayof August,2009.

2 STEPTOE& JOHNSONLLP

3

4 By /s/ David J. Bodney
David J. Bodney

5 Aaron J. Lockwood
Collier Center

6 201 EastWashingtonStreet
Suite 1600

7 Phoenix,Arizona 85004-2382

8 Attorneysfor DefendantJohnS.
McCain

9
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1 CERTIFICATE OF SERVICE

2 I herebycertify that on the 10th day of August, 2009 I causedthe attached

3 documentto be electronically transmitted to the Clerk’s Office using the CM/ECF

4 Systemfor filing. I further certify that I causeda copy of the attacheddocumentto be

5 mailedon the 10thdayof August,2009 to:

6

7
Hon. Roslyn0. Silver
UnitedStatesDistrict Court

8 SandraDay O’ConnorU.S. Courthouse
Suite 624

9 401 WestWashingtonStreet,5PC59

10 Phoenix,Arizona 85003-2158

11 Clark Hamblin
12406N. 130thLane

12 El Mirage,Arizona 85335
13 Plaintiff

14

15 /s/ AngelaWilmot
Legal Secretary

16

17

18

19

20

21

22

23

24

25

26

27

28
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