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JURISDICTIONAL STATEMENT

Petitioners Clean Water Action Council of Northeastern Wisconsin, Inc. and
Midwest Environmental Defense Center, Inc. (“Petitioners”) assert that they
seek review of the Environmental Protection Agency’s (“EPA”) decision not to
object to Wisconsin Department of Natural Resources’ (“WDNR”) 2011 issuance
of an operation permit to Georgia-Pacific under Title V of the Clean Air Act.
Petitioners assert this Court has jurisdiction for such a review under 42 U.S.C.
8§ 7607(b)(1), 7661d(b)(2), which together allow for judicial review of EPA
decisions not to object to state-issued Title V operation permits in the United
States Court of Appeals.

The Petitioners’ Jurisdictional Statement is incorrect. This Court lacks
subject matter jurisdiction over the petition for review in this case because the
petition constitutes a time-barred, collateral challenge to WDNR’s issuance of
Georgia-Pacific’s 2004 air pollution construction permit (the “2004 PSD
Permit”). Wisconsin law requires that any person objecting to issuance of an
air pollution construction permit seek judicial review within 30 days of the
permit’s issuance. See Wis. Stat. §§ 285.81 & 227.52. Petitioners never
brought such a challenge, and there is no authority that allows them to do so

nine years after WDNR issued the 2004 PSD permit.
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STATEMENT OF ISSUES

1. Whether this Court has subject matter jurisdiction under 42 U.S.C.
88 7607(b)(1) and 7661d(b)(2) to hear a challenge to a final, non-appealable
PSD construction permit issued in 2004.

2. Whether EPA and WDNR have reasonably interpreted and applied the term

“baseline concentration” as set forth in § 169(4) of the Clean Air Act.
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STATEMENT OF THE CASE

Georgia-Pacific has nothing to add to EPA’s Statement of the Case.

STATEMENT OF FACTS

Georgia-Pacific offers the following additional background and facts
necessary to develop and support the distinct arguments Georgia-Pacific
presents in this brief.

I. Regulatory Background

A. The Prevention of Significant Deterioration Construction
Permit Program

EPA’s Brief generally describes the Clean Air Act’s (or “Act’s”) Prevention of
Significant Deterioration (“PSD”) program and how states like Wisconsin obtain
State Implementation Plan (“SIP”) approval to implement the PSD permitting
program. The purpose of the PSD program is exactly as it sounds — to prevent
the significant deterioration of ambient air quality. See 42 U.S.C. §§ 7470,
7473. To that end, the EPA uses the national ambient air quality standards
(“NAAQS”) established by EPA to classify geographic areas with poor air quality
as “non-attainment” with NAAQS and areas with good air quality as
“attainment.” Id.; see also 42 U.S.C. 8§ 7501 et. seq. For non-attainment
areas, the Act requires states to issue construction permits that force
reductions in concentrations of pollutants that exceed the NAAQS. Id. For
attainment areas, Congress established maximum allowable increases in
pollutant concentrations so that, up to a certain point, new emission sources
can be constructed in those areas. Id. In other words, for attainment areas

the Act is designed to allow some deterioration of air quality to accommodate

3
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economic growth, but the mandated maximum allowable increase operates to
prevent “significant” deterioration of air quality. The maximum allowable
increases are called increments. See 42 U.S.C. § 7473; 40 C.F.R. § 52.21(c); 72
Fed. Reg. 54,112, 54,116 (Sept. 21, 2007). The Georgia-Pacific facility at issue
in this matter (the “Mill”) is located in Green Bay, Wisconsin, which is an
attainment area.

To allow certain increases of pollutants in attainment areas yet still prevent
significant deterioration, the Act requires the establishment of a fixed baseline
concentration of pollutants in the ambient air. See 42 U.S.C. § 7479. As
prescribed by the Act and implementing regulations, the baseline concentration
is established at a single point in time and applies to a certain geographic area,
called the “baseline area”. See 40 C.F.R. 8§ 51.166(b)(13)(i) and 52.21(b)(15)(i)
(defining “baseline area”). Once the baseline concentration is set, pollutant
increases from that baseline can be permitted until the maximum allowable
increase — the increment — is reached. 42 U.S.C. § 7473; 40 C.F.R. § 52.21(c).
As described in the EPA Brief, prior EPA rulemakings make clear that an
increase in emissions is considered to consume increment, and a reduction in
emissions is considered to expand increment. See 43 Fed. Reg. 26,388, 26,400-
01 (June 19, 1978); 45 Fed. Reg. 52,676, 52,720 (Aug. 7, 1980); 75 Fed. Reg.
64,864, 64,869 (Oct. 20, 2010). Once the increment limit is reached, no new
major sources or major modifications may be permitted in that area until the

ambient pollutant concentration is reduced and/or the increment is expanded.
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Congress further delineated classifications for geographic areas based on air
quality: a Class I area is considered pristine and the increment established for
those areas is quite small; Class Il and Class IIl areas are more developed and
have larger increments to allow for additional development in those areas. 42
U.S.C § 7472; 40 C.F.R. § 51.21. The Georgia-Pacific facility at issue is located
in Brown County, Wisconsin, which is a Class II attainment area. Petitioners’
Brief at 8.

B. The Title V Operation Permit Program

The Title V operation permit program does not create any independent or
additional substantive air emission requirements. Rather, its singular
administrative purpose is to aggregate all prior relevant construction permit
terms and other Clean Air Act requirements into a single permit. 40 C.F.R.
§ 70.1; see also 57 Fed. Reg. 32,250, 32,251 (July 21, 1992) (EPA notice of
regulations implementing Title V) ("While Title V generally does not impose
substantive new requirements, ... [tjhe program will ... clarify, in a single
document, which requirements apply to a source and, thus, should enhance
compliance with the requirements of the Act."). As with the PSD program,
states are required to develop a SIP and obtain EPA approval prior to
implementing a Title V permit program.

C. The Wisconsin Clean Air Act PSD Construction Permit Program

In 1999 EPA first delegated to the State of Wisconsin the authority to

administer and enforce the PSD permit program through an EPA-approved SIP.
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See Wis. Stat. ch. 285, Wis. Admin. Code ch. NR 400 - 499, 64 Fed. Reg.
28,745 (May 27, 1999).

WDNR is required to implement and enforce the Clean Air Act, including
undertaking an increment consumption analysis when issuing PSD permits, in
manner that is consistent with and no more stringent than the federal
program. See Wis. Stat. §§ 285.11(16), (17). Most relevant to this matter, Wis.
Stat. § 285.21(2) provides that “[t|he department shall promulgate by rule
ambient air increments for various air contaminants in attainment areas,” and
directs with limited, inapplicable exception that “[tlhe ambient air increments
shall be consistent with and no more restrictive, either in terms of the
concentration or the contaminants to which they apply, than ambient air
increments under the federal clean air act ...”! The Wisconsin rules for
increment consumption, and in particular the definition of “baseline
concentration,” are practically identical to the federal regulations on increment
consumption. Compare 40 C.F.R. § 51.166(b)(13) and Wis. Admin. Code § NR
405.02(4). Accordingly, Wisconsin’s implementation of the PSD program has
always been consistent with, and no more stringent than, EPA’s
implementation. Given this consistency between state and federal rules,
Wisconsin relies heavily upon EPA rulemaking, guidance and policy documents
to implement its state program, including implementation of increment

consumption methodologies.

1 The exception, found in Wis. Stat. § 285.21(4), provides that if a federal ambient air
increment or ambient air quality standard in effect on April 30, 1980 is modified,
WDNR shall modify state rules similarly unless the modified federal standards would
not provide adequate protection for public health and welfare.

6
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D. Mandatory Procedures For Challenging Wisconsin
Administrative Rules and WDNR-Issued Permits.

Under Wisconsin law, an interested person may challenge a WDNR-issued
PSD permit by either requesting a contested case hearing before WDNR or
seeking judicial review in state circuit court. See Wis. Stat. §§ 285.81, 227.52.
A request for a contested case hearing or petition for judicial review must be
filed within 30 days of issuance of a PSD permit by WDNR. Wis. Stat. §§
285.81(1)(a), 227.53(1)(a)2.

II. Factual Background

There are three Clean Air Act permits relevant to this case. The first is
Georgia-Pacific’s PSD construction permit No. 03-DCF-327 which authorized
modifications to paper machine number 9 at the Mill, and was issued in 2004
(the “2004 PSD Permit”). See “Order Denying Petition for Objection to Permit”
(“Order”) at 4 (JA __). The second is Georgia-Pacific’s PSD construction permit
No. 05-DCF-058, which was issued in 2005. September 7, 2005, Response to
Comments (JA __). The third is Georgia-Pacific’s renewed Title V operation
permit which was applied for in 2002 and issued in 2011 (the “2011 Title V
Permit”).2

On November 19, 2003, Georgia-Pacific applied for the 2004 PSD Permit,
and WDNR deemed the application complete on January 9, 2004. Petition, Ex.
V at 2-3 (JA __). WDNR’s preliminary determination for the 2004 PSD Permit
concluded that, “the impact of the proposed modifications to the . . . Mill will

not violate PSD Class Il increments or State or Federal ambient air quality

2 Georgia-Pacific’s first Title V permit was issued in 1998 and expired in 2003.

7
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standards...” Petition, Ex. V at 41-42, 60 (JA __). WDNR issued the final 2004
PSD Permit on February 24, 2004. Neither Petitioners nor any other person(s)
sought judicial or administrative review of the 2004 PSD Permit.

Georgia-Pacific applied for another PSD construction permit in 2005 to
undertake additional, separate modifications at the Mill (the “2005 PSD
Permit”). See September 7, 2005, Response to Comments (JA __). On the basis
of an air quality modeling and increment analysis, WDNR determined that “the
impact of the proposed modifications to the . . . Mill will not violate PSD Class
II increments or State or Federal ambient air quality standards...” See March
18, 2010, Analysis and Preliminary Determination and Draft Permit for
Renewal of Operation Permit No. 405032879-P01 (JA __). On August 22, 2005,
Georgia-Pacific submitted comments on the draft 2005 PSD Permit. (JA _).
EPA also submitted comments on the draft 2005 PSD Permit. No one else
submitted public comments on the draft 2005 PSD Permit, and no one
submitted comments on the preliminary determination to issue the permit or
specifically WDNR’s determination that the project would protect increment.
See September 7, 2005, Response to Comments (JA __). WDNR issued the final
2005 PSD Permit on September 8, 2005. See March 18, 2010 Analysis,
Preliminary Determination and Draft Permit for Renewal (JA __). Neither
Petitioners nor any other person(s) sought judicial or administrative review of
the 2005 PSD Permit.

It was not until August 11, 2005 — nearly three years after WDNR deemed

Georgia-Pacific’s Title V operation permit renewal application complete and 18
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months after WDNR issued the 2004 PSD Permit — that the public comment
period began for the first draft of Georgia-Pacific’s Title V renewal permit and
preliminary determination. Petition, Exhibit C (JA __). On September 9, 2005,
Sierra Club and Wisconsin Public Interest Research Group (“WSPIRG”)
(represented by the same counsel who represents Petitioners in this case), filed
comments on the proposed Title V permit renewal. September 9, 2005, Letter
from David Bender (JA __). Neither their comments nor any others addressed
any aspect of the 2004 PSD Permit, 2005 PSD Permit, or WDNR’s underlying
application of the term “baseline concentration” and the related increment
analysis which forms the single ground for Petitioners’ challenge in this case.
Id. (JA _).3 Id. In response to the public comments received by WDNR and
additional information provided to WDNR by Georgia-Pacific during the
comment period, WDNR delayed the Title V renewal process so the draft permit
and associated documents could be revised as necessary. Order at 4 (JA_ ).
WDNR issued a response to comments on the 2005 draft Title V reissuance
permit on March 16, 2010. See March 16, 2010 WDNR Draft Response to
Comments (JA __). Ten days later, WDNR issued the revised draft of Georgia-
Pacific’s Title V renewal permit and preliminary determination for public
comment. On April 19, 2010, Sierra Club, Clean Water Action Council of
Northeastern Wisconsin and others submitted public comments on the draft

permit and associated documents (Petition, Ex. B (JA _)), for the first time

3 The public comment period for the draft 2005 PSD Permit and underlying increment
analysis overlapped with the public comment period for the draft Title V renewal
permit, but neither Petitioners nor Sierra Club/WPIRG filed public comments on the
draft 2005 PSD Permit. September 7, 2005, Response to Comments (JA _).

9
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criticizing WDNR’s approach to increment analysis for both the 2004 PSD
Permit and the 2005 PSD Permit. Id. (JA __). The record does not reflect any
comments by Petitioners or anyone else prior to that time concerning the 2004
PSD Permit increment analysis or WDNR’s approach to increment analysis
generally. At no time have Petitioners challenged in any respect the 2005 PSD
Permit, and they do not expressly challenge the 2005 PSD Permit in this case.
In May 2011, EPA and WDNR exchanged email correspondence concerning
the draft Title V renewal permit, WDNR’s proposed response to public
comments and EPA’s reaction to WDNR’s proposed response. Petition, Exhibits
D, E (JA _). Two months later on July 23, 2011, Petitioners filed their petition
requesting that EPA object to Georgia-Pacific’s Title V renewal permit. Petition
(JA _). Finally, on July 26, 2011, more than ten years after Georgia-Pacific
filed its Title V renewal application, WDNR issued Georgia-Pacific’s 2011 Title V
Permit. See July 26, 2011 Final Air Pollution Control Operation Permit
Renewal (JA __). Nearly one year later on July 24, 2012, EPA issued its order
denying the Petition, and on October 17, 2012, Petitioners filed their Petition
for Review requesting that the Seventh Circuit review EPA’s order denying their
petition that EPA object to WDNR’s issuance of the Title V permit. Order,

Petition (JA __, _ ).

10
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STANDARD OF REVIEW

This court does not have subject matter jurisdiction to entertain time-barred
challenges to Georgia-Pacific’s 2004 PSD Permit and to Wisconsin’s long-
standing interpretation and application of the term “baseline concentration” in
the Clean Air Act. Every court has a special obligation to satisfy itself of its
own subject matter jurisdiction. Steel Co. v. Citizens For A Better Env’t, 523
U.S. 83, 95 (1998). The court may not pass on jurisdictional issues and
decide the case on the merits. Id. at 94-101. Rather, the determination of
jurisdiction is a “threshold issue”: if subject matter jurisdiction does not exist,
“the court cannot proceed at all in any cause.” Id. at 94-95 (citation omitted).

If this Court finds subject matter jurisdiction and reaches the merits of
Petitioners’ challenge to EPA’s and WDNR’s interpretation and application of
the Act, it must apply the two-part test set forth in Chevron U.S.A., Inc. v.
Natural Resources Def. Council, Inc., 467 U.S. 837 (1984). Georgia-Pacific
adopts and incorporates herein by reference EPA’s articulation of how this
Court should undertake the Chevron analysis with respect to Petitioners’
challenge on the merits of WDNR’s interpretation and application of the term

“baseline concentration” in 42 U.S.C. § 7479(4).

11
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SUMMARY OF THE ARGUMENT

Congress developed the PSD program to, among other things, serve the
goals of insuring economic growth while preventing significant deterioration of
air quality. 42 U.S.C. § 7470. State environmental agencies that have
appropriate EPA-approved SIPs administer the PSD program through permits.
Wisconsin issued the 2004 PSD Permit and the 2005 PSD Permit to Georgia-
Pacific pursuant to its EPA-approved SIP, and in doing so applied long-
standing administrative rules and statutory interpretations that mirror EPA’s.
Georgia-Pacific constructed facility upgrades in reliance on that permit nine
years ago. Now, for the first time, Petitioners seek to reopen the 2004 PSD
Permit and the legitimacy of the rules WDNR applied when it issued the permit.

Petitioners’ challenge is time barred, because Wisconsin law imposes a 30
day deadline for raising challenges to administrative agency decisions,
including WDNR Clean Air Act permits. Wis. Stat. §8§ 285.81 (providing a 30
day deadline for seeking a contested case hearing before WDNR) & 227.52
(providing a 30 day deadline for seeking judicial review of administrative
agency decisions). There is no jurisdictional basis for review of the 2004 PSD
Permit other than those afforded in Wis. Stat. §§ 285.81 and 227.52. Because
Petitioners failed to initiate either of these procedures, the 2004 PSD Permit
became final and unappealable after the expiration of the statutory deadlines,
and Georgia-Pacific is entitled to continue its decade-long reliance on its

permit. See United States v. AM Gen. Corp., 34 F.3d 472, 475 (7th Cir. 1994).
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Plaintiffs’ challenge also fails on the merits, because in issuing the 2004
PSD Permit, WDNR properly interpreted and applied the term “baseline
concentration” in 42 U.S.C. § 7479(4) when it calculated the available
emissions increment. Petitioners assert, in the absence of any reliable
authority, that Congress intended the term “baseline” to be a moving target
that changes with every single PSD permit that is issued. When read in the
context of the purposes underlying the PSD program and in harmony with all
of its provisions, however, it becomes clear that Congress did not intend the
term “baseline” as a fluid, mutable concept. Rather, Congress intended the
term “baseline” to mean a fixed, snapshot reference point against which to
measure increases in pollutant concentrations over time to allow for attainment
of Congress’ dual goals: economic development and prevention of significant
deterioration to air quality. 42 U.S.C. § 7470. Petitioners’ interpretation of a
moveable baseline would be impractical, if not impossible, to implement
because agencies would constantly be calculating and recalculating the
baseline concentration for every PSD permit issued. Indeed, if Petitioners’
interpretation prevails, agencies across the United States would be required to
reevaluate previously issued PSD permits because every single increment
consumption analysis would have been conducted using the wrong baseline,
save for the first permits issued under the PSD program. This would be an
absurd result that would carry with it not only enormous administrative

disruption and uncertainty, but also the threat of economic upheaval — results
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that are both inconsistent with Congress’ purpose for enacting the PSD
program.

ARGUMENT

In addition to EPA’s arguments in opposition to the petition for review in
this case, Georgia-Pacific contends that 1) this Court does not have subject
matter jurisdiction of the petition for review because it is a time-barred
collateral attack on Georgia-Pacific’s 2004 PSD Permit; and 2) Petitioners’
interpretation of the term “baseline concentration” as an ever changing number
for purposes of calculating allowable emissions increases is contrary to the
plain language of the Act and rules, is inconsistent with the framework of EPA’s
PSD program, and would, if adopted, produce absurd and devastating results
for Georgia-Pacific and all others who hold PSD permits.

I. The Court is Without Subject Matter Jurisdiction Because
Petitioners’ Challenge to the 2004 PSD Permit is Time Barred.

Although Petitioners maintain they are seeking review of EPA’s decision not
to object to Wisconsin’s issuance of the 2011 Title V Permit, their sole
substantive objection to the issuance of the 2011 Title V Permit is that WDNR
applied the incorrect baseline concentration in determining the available
increment for emissions increases in the 2004 PSD Permit. Thus, Petitioners
are in fact and in substance challenging the 2004 PSD Permit, not the 2011
Title V Permit. The time for challenging the 2004 PSD Permit expired nine
years ago. Under the repose provided by both Wisconsin and federal law,

Georgia Pacific is entitled to rely on its 2004 PSD Permit.
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A. Petitioners’ Challenge to the 2004 PSD Permit is Time Barred
Under Wisconsin Law.

Pursuant to its delegated authority and the EPA-approved SIP for
Wisconsin, WDNR issued the 2004 PSD Permit to allow Georgia-Pacific to
undertake modifications to the Mill. Using the fixed “baseline concentration”
established on the minor source baseline date, WDNR determined that the
increase in emissions due to the proposed Mill modifications would not exceed
ambient air quality standards and would not exceed the maximum allowable
emission increase — the “increment” — for the relevant geographic area. Petition
Ex. V (JA _). Wisconsin’s statutes and administrative code provide for public
participation in the air permitting process and for challenging a WDNR-issued
permit under the Clean Air Act. A person who objects to a draft permit has an
opportunity to submit their concerns during the public comment period. Wis.
Stat. § 285.61(4); Wis. Admin. Code § NR 405.15. After the agency issues the
permit, an aggrieved person may file a petition for a contested case proceeding
before WDNR pursuant to Wis. Stat. § 285.81, and must do so within 30 days
of the agency action. Any person aggrieved by WDNR'’s decision to issue the
permit also has a separate right to judicial review of that decision pursuant to
the Wisconsin Administrative Procedure Act, pursuant to Wis. Stat. § 227.52
et. seq. Those seeking judicial review under the Wisconsin Administrative
Procedure Act must file their petition for review within 30 days of the issuance
of the decision. Wis. Stat. § 227.53(1)(a)2.

It is undisputed that Petitioners did not submit public comments on the

draft 2004 PSD Permit, on WDNR’s preliminary determination, or on WDNR’s
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increment analysis. Nor did Petitioners file a request for administrative
contested case hearing pursuant to Wis. Stat. § 285.81 or for judicial review
pursuant to Wis. Stat. § 227.53 within the 30 days deadline after the 2004 PSD
Permit was issued. There is no hint in the administrative record that
Petitioners made any mention of concerns with the 2004 PSD Permit until
2010 - six years after the 2004 PSD Permit was issued. Wisconsin law
provides that where administrative action has taken place, and where a statute
sets forth a specific procedure for review of that action, the statutory remedy is
exclusive. County of Sauk v. Trager, 118 Wis. 2d 204, 211, 346 N.W.2d 756,
759 (1984); Association of Career Employees v. Klauser, 195 Wis. 2d 602, 612,
536 N.W.2d 478, 484 (Ct. App. 1995). The exclusive statutory remedies that
were available to Petitioners included the contested case hearing process under
Wis. Stat. § 285.81 and the judicial review process under Wis. Stat. § 227.52
et. seq. Petitioners failed to exercise either of those remedies to challenge the
2004 PSD Permit within the statutorily provided 30 day deadlines, and their
challenge to the permit is therefore time-barred. Accordingly, neither this
Court nor any other has subject matter jurisdiction to hear Petitioners’
challenge.

B. Federal Law Provides Additional Repose For Georgia Pacific’s
2004 PSD Permit.

Federal law also provides repose for the 2004 PSD Permit. This Court has
held that where a party could have raised an issue during the public comment
and administrative permitting process for a validly-issued permit, they were

required to do so and those issues cannot later be raised in subsequent
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proceedings. In United States v. AM General Corp., 34 F.3d 472 (7th Cir. 1994),
EPA brought an enforcement action against a company five years after the
company had received a permit from the state agency authorized to issue the
permit under the EPA-approved SIP. EPA had submitted comments
recommending against issuance of the permit, but the state agency issued the
permit over EPA’s recommendations. Rather than appeal the permit, EPA
brought an enforcement action five years later, alleging that the permittee
failed to comply with the Act because its permit did not contain certain
emission limits required by the SIP. This Court held there was no EPA
enforcement jurisdiction because EPA failed to appeal the permit when it had
the opportunity:
[W]e cannot find in the text of the Clean Air Act, or elsewhere, any

indication that Congress expressly or by implication meant to

authorize the EPA to mount a collateral attack on a permit by

bringing a civil penalty action as many as five years after the

permit had been granted and the modification implemented, 28

U.S.C. § 2462, by which time a defendant would have accrued a

potential liability in excess of $40 million even though it had been

operating under a permit valid on its face and never before

challenged. That would be a harsh remedy and we cannot be

confident in the absence of any clues that it was one intended to

be usable in the circumstances of this case.
Id. at 475. The 8th Circuit reached a consistent result in the more recent case
of Sierra Club v. Otter Tail Power Co., 615 F.3d 1008 (8th Cir. 2010). In that
case, Sierra Club brought a citizen action under the Clean Air Act, claiming
that Otter Tail, an electric utility, was operating in violation of the Act because

the Title V permit South Dakota issued to Otter Tail seven years prior to Sierra

Club’s lawsuit did not contain certain emission limits. The court rejected
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Sierra Club’s lawsuit on grounds that Sierra Club had the opportunity, but
failed, to participate in the Title V permitting process, even though the South
Dakota Department of Environment and Natural Resources and EPA concluded
— after notice and public comment — that the emissions limits Sierra Club now
sued for were not necessary. The court held that to allow a plaintiff to
resurrect issues long after the permitting process was complete would “upset
the reasonable expectations of facility operators and undermine the significant
investment of regulatory resources made by state permitting agencies.” Otter
Tail, 615 F.3d at 1022. Finding no clear evidence to the contrary, the court
concluded that “Congress intended a more sensible and efficient regulatory
scheme” than one that would allow for challenges to a Clean Air Act permit
seven years after it was issued.

The rule of AM General, and the reasoning in both it and Otter Tail, apply
directly to this case. Just as EPA could have pursued an appeal of the permit
in AM General five years before EPA brought its enforcement action, Petitioners
could have pursued a challenge to Georgia-Pacific’s 2004 PSD Permit and the
underlying increment analysis nine years ago. Just as there is no indication
that Congress expressly or by implication meant to authorize EPA to mount
collateral attacks on permits five years after their issuance by state authorities,
there is no indication in the Clean Air Act that Congress meant to authorize
private litigants to mount such collateral attacks. While this case is not an
enforcement action, the rationally foreseeable consequences of a successful

challenge to the methodology WDNR used to determine the increment for
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Georgia-Pacific’s 2004 PSD Permit would, at a minimum, include the
administrative disruption and burden to both Georgia-Pacific and to WDNR of
reopening and reassessing the determinations underlying the 2004 PSD
Permit. If that reassessment were to yield a conclusion that Georgia-Pacific
should not have been permitted to undertake the 2004 modification or that it
should have been required to so with conditions not present in the 2004 PSD
Permit, then Georgia-Pacific’s investment will be at risk. If the Court allows a
challenge now to the 2004 PSD Permit, it follows that Petitioners will seek the
same relief for the 2005 PSD Permit and every other PSD permit issued to the
Mill, and those investments will be put at risk.

Indeed, it is foreseeable that if successful here, Petitioners may seek
forfeitures under the Clean Air Act citizen suit provision. See 42 U.S.C. § 7604.
Although Georgia-Pacific would adamantly oppose such a claim as improper,
the maximum forfeiture of up to $37,500 per day for Clean Air Act violations
amounts to a potential claim for tens of millions of dollars in forfeitures against
Georgia-Pacific. Such an outcome creates an absurd and intolerable risk for a
permittee whose only failure was to comply with its permit. These are exactly
the kinds of harsh consequences that the rule of AM General is directed
against. Just as in AM General and Otter Tail, there is no evidence in the Clean
Air Act that Congress, expressly or by implication, intended for Petitioners or
anyone else to potentially generate such consequences by attacking a permit

nine years after it was issued.
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C. The Title V Permitting Process Did Not Require WDNR to
Revisit the Increment Analysis Underlying the 2004 PSD
Permit.

Petitioners are incorrect that Wis. Stat. § 285.63(1)(b) provides an
independent or alternative basis for revisiting the 2004 PSD Permit or
increment analysis underlying it. That statute allows WDNR to approve a Title
V permit application if, among other things, it finds that “[tjhe source will not
cause or exacerbate a violation of any . . . ambient air increment . . ..” Nothing
in Wis. Stat. § 285.63(1)(b) requires, or even implies, that WDNR must reopen
and reassess the increment analysis underlying a final PSD permit that was
never appealed or otherwise challenged. Nor does the statute contain any hint
of legislative intent to displace the exclusive methods for obtaining
administrative and judicial review of PSD permits under Wis. Stat. §§ 285.81
and 227.52.

Furthermore, the 2011 Title V Permit did not authorize an increase in
emissions from the Mill that would consume increment, which is the necessary
prerequisite for triggering an increment analysis. As discussed above,
increment protection, along with the associated increment analyses, is
associated with PSD permits that authorize emissions increases within an
attainment area. Generally, a Title V permit cannot authorize an increase in
emissions therefore can never trigger a need for an increment analysis. See 57
Fed. Reg. 32,250, 32,251. Specifically in this case, EPA concluded that there
were no emissions increases associated with the 2011 Title V Permit. Rather,

the last emission increases authorized for the Mill were addressed in the
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previously issued PSD permits. See Order at 16 (“[n]either the Petition nor
WDNR'’s 2011 Title V operating permit record discuss any change in emissions
at this source since 2004 that is alleged to have consumed increment between
2004 and 2011.7)

Because there was no new emission increase associated with the 2011 Title
V Permit that WDNR had not already addressed in previously issued PSD
permits, WDNR had no need or duty to evaluate ambient air increment, and
certainly no requirement to revisit those evaluations underlying the 2004 PSD
Permit. Because there was no obligation for WDNR under Wis. Stat. §
285.63(1)(b) to reassess the increment analysis underlying previously issued
PSD permits, that statute cannot serve to rescue Petitioners time barred and
inequitable challenge to the 2004 PSD Permit.
II. The Petitioner’s Interpretation of “Baseline Concentration” Should

be Rejected Because it Cannot be Reconciled With the Plain

Language of the Clean Air Act or the Framework of the PSD
Program.

For purposes of this case, Georgia-Pacific adopts and incorporates by
reference all of the arguments in the EPA Brief in support of granting Chevron
deference to EPA’s (and by extension, WDNR’s) interpretation of the term
“baseline concentration” as used in 42 U.S.C. § 7479(4). There are at least two
additional reasons which support rejection of Petitioners’ interpretation of the
term “baseline concentration.” First, Petitioners’ interpretation of the term
“baseline” in 42 U.S.C. § 7479(4) as a continuously diminishing number rather
than a fixed snapshot is not supported by the plain language of the Clean Air

Act or the rules promulgated under it. To the extent there is ambiguity in the
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statute or rules by which EPA or WDNR have implement this and other parts of
the PSD program, canons of construction require resolution of the ambiguity in
favor of the EPA and WDNR interpretation, because Petitioners’ plain language
argument fails to take into account, and cannot be reconciled with, the
framework of the PSD program as a whole.

A. Petitioners’ Interpretation of “Baseline” is Contrary to the
Plain Language of the Clean Air Act.

The Petitioners argue that the “baseline concentration” used to calculate
allowable emissions increases changes with every PSD permit issued, and that
it that it must be recalculated each time emissions increase or decrease. EPA
and WDNR interpret the term “baseline concentration” as a number that is
established once, and from which allowable emissions increment are
calculated.

The Act defines “baseline concentration” as “the ambient concentration
levels which exist at the time of the first application for a permit in an area
subject to this part...” 42 U.S.C. § 7479(4) (emphasis added). On its face, this
language establishes a single date on which the baseline concentration must be
set, because as a practical matter, there can be only one first application for a
permit in a single geographic area. If this were not plain enough to establish
that Congress meant for “baseline” to mean a fixed number, resort can be
made to a dictionary. See Crawford v. Metro. Gov't of Nashville, 129 S.Ct. 846,
850 (2009). The Merriam Webster Online Dictionary defines the term
“baseline” as an initial set of critical observations or data used for comparison

or a control, a line serving as a basis. See Merriam Webster,
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http:/ /www.merriam-webster.com /dictionary/baseline. A baseline, no matter

what the context, is a static reference point from which subsequent changes
are measured. In the context of increment consumption, the single baseline
concentration, established pursuant to the Act, is used as “the reference point
for determining air quality in an area” and from which to measure emissions
increases “against the maximum allowable increases in pollutant
concentrations established under this part.” See EPA, New Source Review
Workshop Manual at C.6 (Draft, Oct. 1990) (“NSR Manual”); 42 U.S.C.
§ 7479(4).
The term “baseline concentration” has been defined in greater detail in EPA

rules and incorporated into the Wisconsin SIP as follows:

(a) “Baseline concentration” means that ambient concentration

level which exists in the baseline area at the time of the applicable

minor source baseline date. A baseline concentration is

determined for each air contaminant for which a minor source

baseline date is established and shall include:

1. The actual emissions representative of sources in existence on
the applicable minor source baseline date, except as provided in
par. (b).

2. The allowable emissions of major stationary sources which
commenced construction before the major source baseline date,
but were not in operation by the applicable minor source baseline
date.

(b) The following will not be included in the baseline concentration
and will affect the applicable maximum allowable increases:

1. Actual emissions from any major stationary source on which
construction commenced after the major source baseline date.
2. Actual emissions increases and decreases at any stationary
source occurring after the minor source baseline date.
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Wis. Admin. Code § NR 405.02(4) (emphasis added); see also 40 C.F.R.
§ 51.166 (b)(13) (which for purposes of this case, is substantively identical to
the Wis. Admin. Code § NR 405.02(4)). Just as Congress expressly grounded
the concept of “baseline” to a single, fixed point in time in 42 U.S.C. § 7479(4),
so too did Wisconsin in Wis. Admin. Code § NR 405.02(4). Under the plain
language of the rule, on the minor source baseline date, WDNR was required to
calculate the baseline concentration for Brown County, Wisconsin. The
baseline concentration established on that date would exclude the actual
emissions of any major stationary source then-existing in Brown County at
which construction had commenced after the major source baseline date.
Petitioners argue that the plain language of sub (b)(1) requires all emissions
from every modified facility to count against the increment, even if the facility’s
original emissions had previously been included in the baseline. Under that
interpretation, the facility’s original emissions are either counted twice (once in
the baseline and again against the increment), or the original emissions are
removed from the baseline concentration, thus changing the baseline
concentration (thereby creating a moving baseline). In either circumstance,
Petitioners’ interpretation is untenable. On the one hand, it would be improper
to double-count emissions within an air permitting framework. On the other
hand, any interpretation that would create a moving baseline would ignore the
plain language of the rule that the baseline concentration is that which exists
“at the time of the applicable minor source baseline date.” A baseline

concentration cannot be both a snapshot of the ambient concentration at the
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time of the minor source baseline date and get smaller with every permitted
facility modification. Because Petitioners’ interpretation either results in
double counting of emissions or an understanding of “baseline” that is directly
contrary to the plain meaning of the word and its use in the Clean Air Act and
rules promulgated under it, it cannot displace EPA’s interpretation.

B. Petitioners’ Interpretation of Baseline Cannot be Reconciled
With the Framework of the PSD Program.

Petitioners’ argument that the baseline concentration is an ever-changing
number fails to account for the Act’s overall purpose and its regulatory
framework. It is a fundamental canon of statutory construction that the words
of a statute must be read in their context and with a view to their place in the
overall statutory scheme. Davis v. Michigan Dep't of Treasury, 489 U.S. 803,
809 (1989) (citing United States v. Morton, 467 U.S. 822, 828 (1984)). The
relevant context is that Congress created the PSD program “to insure that
economic growth will occur in a manner consistent with the preservation of
existing clean air resources;” and “to assure that any decision to permit
increased air pollution in any area to which this section applies is made only
after careful evaluation of all the consequences of such a decision and after
adequate procedural opportunities for informed public participation in the
decision making process.” 42 U.S.C. § 7470(3) & (5). Moreover, Congress
specifically set “maximum allowable increases of concentrations over baseline
concentrations” for particulate matter and sulfur dioxide. 42 U.S.C. § 7473(b)
(emphasis added). Moreover, the rules developed under the Clean Air Act

specifically allow for available increment to be reduced based on emissions
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increases and for available increment to be expanded based on emissions
reductions. See 43 Fed. Reg. 26,388, 26,400-01 (June 19, 1978); 45 Fed. Reg.
52,676, 52,720 (Aug. 7, 1980); 75 Fed. Reg. 64,864, 64,869 (Oct. 20, 2010).
Under Petitioners’ interpretation, available increment is reduced not only by
emissions increases at a source as provided in EPA’s rules, but by all of the
source’s actual emissions, including emissions that were included in the
baseline calculation. To count all of a facility’s actual emissions against
available increment (as opposed to just counting emissions increases from a
facility) would result in rapid if not instantaneous disappearance of available
increment, effectively cutting off further economic growth. Such a result is not
only in direct contravention with the very framework of EPA’s rules
implementing the PSD program, it plainly frustrates Congress’ stated intent to
balance economic growth with the preservation of clean air resources. See In
re N. Mich. Univ. Ripley Heating Plant, PSD Appeal No. 09-02 (EAB Feb. 18,
2009) (“Northern Michigan”); Objection to the Issuance of Significant Modification
No. T0O83-23529-0003 Duke Energy Indiana Inc. Edwardsport Generating
Station, Cause No. 08-A-J-4066 (Indiana Office of Environmental Adjudication
Order Aug. 18, 2011) (“Duke Energy”).

Although neither Northern Michigan nor Duke Energy bind this Court, the
reasoning contained in them is useful.# In Northern Michigan, the

Environmental Appeals Board (“EAB”) reasoned that Congress’ intent, as

4 Petitioners’ counsel advanced the interpretation at issue in this case in both Northern
Michigan and Duke Energy.
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evidenced by the legislative history of the Act, support EPA’s longstanding
interpretation of the increment consumption provisions of the Act. The EAB
observed that to accept the interpretive stretches advocated by Sierra Club in
that case could actually work against Sierra Club, and would allow for
interpretations of the term “baseline” and its related increment provisions that
would cut directly against the interpretation Sierra Club was advancing:
[O]ne could reasonably construe the statutory, regulatory and
preamble language to mean that all actual emissions from the
modifications to a source consume increment, not that all actual
emissions from the modifications to the source plus actual emissions
from the portions of the source that were not modified consumer
increment. In this way, the emissions in question could be
specifically tied back to the modifications, and only those
emissions would be considered increment-consuming.
Northern Michigan, PSD Appeal No. 09-02, at 46 (emphasis in original). The
EAB then reasoned that Sierra Club’s invitation to disturb the long-standing
EPA interpretation would produce results “that confound the very sense and
policy undergirding a workable increment scheme.” Id. It concluded that
Sierra Club’s reading would result in “double counting” of emissions in the
baseline and emissions against increment and concluded that if adopted, the
Petitioners’ interpretation would “seem a manifest unfairness and does violence
to what we must assume to be a prudently conceived and administered
system.” Id.
Just two years after the EAB issued its Northern Michigan decision, Sierra

Club asserted its interpretation of the term “baseline” as a moving target before

the Indiana Office of Environmental Adjudication (“Indiana”) in the Duke
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Energy case. Like the EAB, Indiana interpreted the increment-related
provisions in harmony with the framework of the Act, and agreed with EPA’s
longstanding interpretation of “baseline” as a fixed concept. Indiana
concluded that “[a] long adhered to administrative interpretation dating from
the legislative enactment, with no subsequent change having been made in the
statute involved, raises a presumption of legislative acquiescence which is
strongly persuasive upon the courts.” Duke Energy, Cause No. 08-A-J-4066, at
4 (Order Aug. 18, 2011). Petitioners have provided no basis for not applying
Northern Michigan and Duke Energy with equal force in this case. Indeed,
Petitioners have failed to address the crux of that reasoning at all. Accordingly,
the Court should reject Petitioners interpretation for the same reasons Indiana
and the EAB rejected it.

C. EPA’s Implementation of the Increment Consumption

Provisions of the PSD Program Have Been Clearly Articulated
and Consistently Implemented.

For more than seven decades the Supreme Court has held that longstanding
administrative construction of a statute, coupled with the failure of Congress to
act to change that construction “creates a presumption in favor of the
administrative interpretation, to which we should give great weight, even if we
doubted the correctness of the ruling.” Costanzo v. Tillinghast, 287 U.S. 341,
345 (1932). In addition to the numerous rule makings undertaken by EPA and
described in EPA’s brief, the agency has also issued numerous guidance
documents consistently making clear that increment is consumed only by

emission increases that occur after the baseline date. See for example
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Memorandum: Baseline Value for PSD Increment Consumption (Dec. 11, 1978)
available online at

http:/ /www.epa.gov/region07 /air/nsr/nsrmemos/m121178.pdf;

Memorandum: Question from Otto Pearson (South Carolina State Agency)
(Mar. 13, 1980), available online at

http:/ /www.epa.gov/regionQ7 /air/nsr/nsrmemos/q otto.pdf; Memorandum:

Westavaco Paper Mill — PSD Applicability (Feb. 8, 1983) available online at

http:/ /www.epa.gov/regionQ7 /air/nsr/nsrmemos /westvaco.pdf; Memorandum:

PSD Increment Consumption Guidance From Chief, Air Management Branch
(May 13, 1983) available online at

http:/ /www.epa.gov/regionQ7 /air/nsr/nsrmemos/cnsumptn.pdf.

EPA’s most substantial guidance on the calculation of increment
consumption is found in its NSR Manual, which EPA issued coincident with
the 1990 Clean Air Act amendments. The NSR Manual consists of several
hundred pages of step by step instruction for implementation of the PSD
program. State agencies have used the NSR manual extensively in their
implementation of the PSD program, and this Court has used it to understand
and explain EPA’s intent. Sierra Club v. EPA, 499 F.3d 653, 654-655 (7th Cir.
2007) (citing the NSR Manual to describe EPA’s position that Best Available
Control Technology does not contemplate redesigning a proposed project). In
the NSR manual, EPA dedicates no less than 33 pages to describing how to
undertake an ambient air quality analysis, and repeatedly explains that

increment is consumed by increases in emissions from a fixed baseline
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concentration. For example, the NSR Manual provides, “The amount of PSD
increment that has been consumed in a PSD area is determined from the
emissions increases and decreases which have occurred from sources since the
applicable baseline date... Emissions increases that consume a portion of the
applicable increment are, in general, all those not accounted for in the baseline
concentration...” NSR Manual at C.10 (emphasis in original). Under the rule of
Costanzo, EPA’s longstanding and consistent guidance, coupled with the
numerous rulemakings undertaken by EPA that are discussed in rigorous
detail in EPA’s Brief, entitles EPA’s interpretation to a presumption of validity.
Petitioners have not provided any basis in law for displacing that presumption.
III. Petitioners’ Interpretation of the Act Would Lead to Absurd,

Devastating Results For Georgia-Pacific and All Entities Subject to
PSD Permits.

In its brief, EPA correctly argued that adoption of Petitioners’ interpretation
would cause considerable regulatory disruption. EPA Brief, pp. 52 — 56.
Georgia-Pacific agrees and goes further to ask that the Court consider the
particular impact that adoption of Petitioners’ interpretation would have on
Georgia-Pacific and other entities regulated by the Clean Air Act’s PSD
program. As discussed above, if Petitioners’ interpretation is accepted by this
Court, WDNR will presumably be required to re-open and revise the increment
consumption analysis for Georgia-Pacific’s 2004 PSD Permit according to that
interpretation. Thus recalculated, all of the Mill’s emissions (historic emissions

and increased emissions from the 2004 modification) would be counted as
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consumed increment, and WDNR would then have to establish a project-
specific baseline concentration.

Moreover, if the Title V permitting program is used as a means to revisit
previously issued PSD permits, Petitioners and others so inclined will have an
opportunity on the occasion of each Title V permit renewal to challenge a PSD
permit they failed to timely and properly challenge under state law. To allow
such challenges would not only be disruptive for the permittee toward whom
the challenge is directed, it would threaten to unwind all previously issued PSD
permits within the attainment area. This is because each PSD increment
consumption analysis contributes to the next. Each proposed increase in
emissions is considered against the increment currently available to ensure
compliance with ambient air quality standards and the increment. In this
sense, PSD permit analyses are cumulative in nature. If prior PSD permits are
reopened and the amount of increment available during the prior permitting
revised, the revision would impact all other PSD permits subsequently issued.

It cannot have been Congress’s intent that long standing methodologies for
measuring compliance would change after decades of implementation, and that
such changes would be applied retroactively, with the impact of putting
Georgia-Pacific’s significant capital investments at risk. Just as disturbing is
the specter of subjecting Georgia-Pacific to enforcement actions claiming tens
of millions of dollars in what is likely to be allegations of failure to comply with
the Clean Air Act for many years — all despite the facts that Georgia-Pacific

constructed its capital improvements and operated its facility in accordance
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with a permit from WDNR that was never challenged within statutorily
mandated deadlines. A revised increment analysis and a new baseline
concentration for the 2004 PSD Permit would most certainly result in demands
for similar revisions for Georgia Pacific’s 2005 PSD Permit, with the same
absurd and potentially devastating results.

The disruption that would result from adoption of Petitioners’ interpretation,
including re-opening permits and redoing the increment analysis underlying
them would, no doubt, be followed by demands from Petitioners and others
that this exercise be repeated for nearly every PSD permit issued for industrial
facilities not only in Wisconsin, but throughout the United States. In
Wisconsin alone, WDNR issued 148 major source construction permits and
1713 minor source construction permits between 1994 and 2003. See 2003-
2004 Joint Legislative Audit Committee Members, Air Management Program,
February 2004, p. 52, available online at

http:/ /legis.wisconsin.gov/lab/reports/04-1full.pdf.

Adoption and implementation of the sliding “baseline concentration”
interpretation would result in a deluge of regulatory uncertainty for every single
facility regulated by the PSD program in Wisconsin and elsewhere. Such an
outcome is unthinkable not only for Georgia-Pacific, but for the thousands of
regulated entities that have constructed new sources in compliance with duly-
issued PSD permits and thereafter operated in compliance with Title V permits
that incorporate those PSD limits. Such regulatory uncertainty and the

attendant threat of economic devastation is not the result Congress intended
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when it created the PSD program. Because Petitioners’ assertion that baseline
is a continuously decreasing number is so diametrically at odds with Congress’
intent, this Court should reject it.

CONCLUSION

For the foregoing reasons and those briefed by EPA, the Court should
dismiss the Petition for Review for lack of subject matter jurisdiction.
Alternatively, if the Court finds that there is jurisdiction, the Court should
dismiss the Petition for Review on the merits.

Dated: May 17, 2013 Respectfully submitted,

MICHAEL BEST & FRIEDRICH LLP

By: s/ Jordan J. Hemaidan
Jordan J. Hemaidan
Todd E. Palmer
Gary A. Ahrens
Michael Best & Friedrich LLP
One South Pinckney St., Suite 700
P.O. Box 1806
Madison, WI 53701-1806
Phone: (608) 257-3501

Attorneys for Intervening Respondent
Georgia-Pacific Consumer Products LP
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Pub. L. 101-549, which is set out as a note under section
6921 of this title.

The Solid Waste Disposal Act, referred to in subsec.
(g)(6), is title II of Pub. L. 89-272, Oct. 20, 1965, 79 Stat.
997, as amended generally by Pub. L. 94-580, §2, Oct. 21,
1976, 90 Stat. 2795, which is classified generally to chap-
ter 82 (§6901 et seq.) of this title. For complete classi-
fication of this Act to the Code, see Short Title note
set out under section 6901 of this title and Tables.

REVIEW OF ACID GAS SCRUBBING REQUIREMENTS

Section 305(c) of Pub. L. 101-549 provided that: ‘‘Prior
to the promulgation of any performance standard for
solid waste incineration units combusting municipal
waste under section 111 or section 129 of the Clean Air
Act [42 U.S.C. 7411, 7429], the Administrator shall re-
view the availability of acid gas scrubbers as a pollu-
tion control technology for small new units and for ex-
isting units (as defined in 54 Federal Register 52190 (De-
cember 20, 1989)[)], taking into account the provisions
of subsection (a)(2) of section 129 of the Clean Air Act.”

§7430. Emission factors

Within 6 months after November 15, 1990, and
at least every 3 years thereafter, the Adminis-
trator shall review and, if necessary, revise, the
methods (‘‘emission factors’) used for purposes
of this chapter to estimate the quantity of emis-
sions of carbon monoxide, volatile organic com-
pounds, and oxides of nitrogen from sources of
such air pollutants (including area sources and
mobile sources). In addition, the Administrator
shall establish emission factors for sources for
which no such methods have previously been es-
tablished by the Administrator. The Adminis-
trator shall permit any person to demonstrate
improved emissions estimating techniques, and
following approval of such techniques, the Ad-
ministrator shall authorize the use of such tech-
niques. Any such technique may be approved
only after appropriate public participation.
Until the Administrator has completed the revi-
sion required by this section, nothing in this
section shall be construed to affect the validity
of emission factors established by the Adminis-
trator before November 15, 1990.

(July 14, 1955, ch. 360, title I, §130, as added Pub.
L. 101-549, title VIII, §804, Nov. 15, 1990, 104 Stat.
2689.)

§7431. Land use authority

Nothing in this chapter constitutes an in-
fringement on the existing authority of counties
and cities to plan or control land use, and noth-
ing in this chapter provides or transfers author-
ity over such land use.

(July 14, 1955, ch. 360, title I, §131, as added Pub.
L. 101-549, title VIII, §805, Nov. 15, 1990, 104 Stat.
2689.)

PART B—OZONE PROTECTION

§§7450 to 7459. Repealed. Pub. L. 101-549, title
VI, §601, Nov. 15, 1990, 104 Stat. 2648

Section 7450, act July 14, 1955, ch. 360, title I, §150, as
added Aug. 7, 1977, Pub. L. 95-95, title I, §126, 91 Stat.
725, set forth Congressional declaration of purpose.

Section 7451, act July 14, 1955, ch. 360, title I, §151, as
added Aug. 7, 1977, Pub. L. 95-95, title I, §126, 91 Stat.
726, set forth Congressional findings.

Section 7452, act July 14, 1955, ch. 360, title I, §152, as
added Aug. 7, 1977, Pub. L. 95-95, title I, §126, 91 Stat.
726, set forth definitions applicable to this part.
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Section 74563, act July 14, 1955, ch. 360, title I, §153, as
added Aug. 7, 1977, Pub. L. 95-95, title I, §126, 91 Stat.
726, related to studies by Environmental Protection
Agency.

Section 74564, act July 14, 1955, ch. 360, title I, §154, as
added Aug. 7, 1977, Pub. L. 95-95, title I, §126, 91 Stat.
728; amended Pub. L. 96-88, title V, §509(b), Oct. 17, 1979,
93 Stat. 695, related to research and monitoring activi-
ties by Federal agencies.

Section 7455, act July 14, 1955, ch. 360, title I, §155, as
added Aug. 7, 1977, Pub. L. 95-95, title I, §126, 91 Stat.
729, related to reports on progress of regulation.

Section 7456, act July 14, 1955, ch. 360, title I, §156, as
added Aug. 7, 1977, Pub. L. 95-95, title I, §126, 91 Stat.
729, authorized President to enter into international
agreements to foster cooperative research.

Section 7457, act July 14, 1955, ch. 360, title I, §157, as
added Aug. 7, 1977, Pub. L. 95-95, title I, §126, 91 Stat.
729, related to promulgation of regulations.

Section 7458, act July 14, 1955, ch. 360, title I, §158, as
added Aug. 7, 1977, Pub. L. 95-95, title I, §126, 91 Stat.
730, set forth other provisions of law that would be un-
affected by this part.

Section 7459, act July 14, 1955, ch. 360, title I, §159, as
added Aug. 7, 1977, Pub. L. 95-95, title I, §126, 91 Stat.
730, related to authority of States to protect the strato-
sphere.

SIMILAR PROVISIONS

For provisions relating to stratospheric ozone protec-
tion, see section 7671 et seq. of this title.

PART C—PREVENTION OF SIGNIFICANT
DETERIORATION OF AIR QUALITY

SUBPART I—CLEAN AIR
§7470. Congressional declaration of purpose

The purposes of this part are as follows:

(1) to protect public health and welfare from
any actual or potential adverse effect which in
the Administrator’s judgment may reasonably
be anticipate! to occur from air pollution or
from exposures to pollutants in other media,
which pollutants originate as emissions to the
ambient air)2, notwithstanding attainment
and maintenance of all national ambient air
quality standards;

(2) to preserve, protect, and enhance the air
quality in national parks, national wilderness
areas, national monuments, national sea-
shores, and other areas of special national or
regional natural, recreational, scenic, or his-
toric value;

(3) to insure that economic growth will
occur in a manner consistent with the preser-
vation of existing clean air resources;

(4) to assure that emissions from any source
in any State will not interfere with any por-
tion of the applicable implementation plan to
prevent significant deterioration of air quality
for any other State; and

(5) to assure that any decision to permit in-
creased air pollution in any area to which this
section applies is made only after careful eval-
uation of all the consequences of such a deci-
sion and after adequate procedural opportuni-
ties for informed public participation in the
decisionmaking process.

(July 14, 1955, ch. 360, title I, §160, as added Pub.
L. 95-95, title I, §127(a), Aug. 7, 1977, 91 Stat. 731.)

180 in original. Probably should be ‘‘anticipated’’.
280 in original. Section was enacted without an opening paren-
thesis.
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EFFECTIVE DATE

Subpart effective Aug. 7, 1977, except as otherwise ex-
pressly provided, see section 406(d) of Pub. L. 95-95, set
out as an Effective Date of 1977 Amendment note under
section 7401 of this title.

GUIDANCE DOCUMENT

Section 127(c) of Pub. L. 95-95 required Adminis-
trator, not later than 1 year after Aug. 7, 1977, to pub-
lish a guidance document to assist States in carrying
out their functions under part C of title I of the Clean
Air Act (this part) with respect to pollutants for which
national ambient air quality standards are promul-
gated.

STUDY AND REPORT ON PROGRESS MADE IN PROGRAM
RELATING TO SIGNIFICANT DETERIORATION OF AIR
QUALITY

Section 127(d) of Pub. L. 95-95 directed Administrator,
not later than 2 years after Aug. 7, 1977, to complete a
study and report to Congress on progress made in car-
rying out part C of title I of the Clean Air Act (this
part) and the problems associated in carrying out such
section.

§7471. Plan requirements

In accordance with the policy of section
7401(b)(1) of this title, each applicable implemen-
tation plan shall contain emission limitations
and such other measures as may be necessary, as
determined wunder regulations promulgated
under this part, to prevent significant deteriora-
tion of air quality in each region (or portion
thereof) designated pursuant to section 7407 of
this title as attainment or unclassifiable.

(July 14, 1955, ch. 360, title I, §161, as added Pub.
L. 95-95, title I, §127(a), Aug. 7, 1977, 91 Stat. 731;
amended Pub. L. 101-549, title I, §110(1), Nov. 15,
1990, 104 Stat. 2470.)

AMENDMENTS

1990—Pub. L. 101-549 substituted ‘‘designated pursu-
ant to section 7407 of this title as attainment or un-
classifiable”” for ‘‘identified pursuant to section
7407(d)(1)(D) or (E) of this title”.

§7472. Initial classifications

(a) Areas designated as class 1

Upon the enactment of this part, all—

(1) international parks,

(2) national wilderness areas which exceed
5,000 acres in size,

(3) national memorial parks which exceed
5,000 acres in size, and

(4) national parks which exceed six thousand
acres in size,

and which are in existence on August 7, 1977,
shall be class I areas and may not be redesig-
nated. All areas which were redesignated as
class I under regulations promulgated before
August 7, 1977, shall be class I areas which may
be redesignated as provided in this part. The ex-
tent of the areas designated as Class I under this
section shall conform to any changes in the
boundaries of such areas which have occurred
subsequent to August 7, 1977, or which may
occur subsequent to November 15, 1990.

(b) Areas designated as class II
All areas in such State designated pursuant to

section 7407(d) of this title as attainment or un-
classifiable which are not established as class I
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under subsection (a) of this section shall be class
IT areas unless redesignated under section 7474 of
this title.

(July 14, 1955, ch. 360, title I, §162, as added Pub.
L. 95-95, title I, §127(a), Aug. 7, 1977, 91 Stat. 731;
amended Pub. L. 95-190, §14(a)(40), Nov. 16, 1977,
91 Stat. 1401; Pub. L. 101-549, title I, §§108(m),
110(2), Nov. 15, 1990, 104 Stat. 2469, 2470.)

AMENDMENTS

1990—Subsec. (a). Pub. L. 101-549, §108(m), inserted at
end ‘“The extent of the areas designated as Class I
under this section shall conform to any changes in the
boundaries of such areas which have occurred subse-
quent to August 7, 1977, or which may occur subsequent
to November 15, 1990.”

Subsec. (b). Pub. L. 101-549, §110(2), substituted ‘‘des-
ignated pursuant to section 7407(d) of this title as at-
tainment or unclassifiable’ for ‘‘identified pursuant to
section 7407(d)(1)(D) or (E) of this title”.

1977—Subsec. (a)(4). Pub. L. 95-190 inserted a comma
after “‘size”.

§7473. Increments and ceilings

(a) Sulfur oxide and particulate matter; require-
ment that maximum allowable increases and
maximum allowable concentrations not be
exceeded

In the case of sulfur oxide and particulate
matter, each applicable implementation plan
shall contain measures assuring that maximum
allowable increases over baseline concentrations
of, and maximum allowable concentrations of,
such pollutant shall not be exceeded. In the case
of any maximum allowable increase (except an
allowable increase specified under section
7475(d)(2)(C)(iv) of this title) for a pollutant
based on concentrations permitted under na-
tional ambient air quality standards for any pe-
riod other than an annual period, such regula-
tions shall permit such maximum allowable in-
crease to be exceeded during one such period per
year.

(b) Maximum allowable increases in concentra-
tions over baseline concentrations

(1) For any class I area, the maximum allow-
able increase in concentrations of sulfur dioxide
and particulate matter over the baseline con-
centration of such pollutants shall not exceed
the following amounts:

Pollutant Maximum allowable increase (in
micrograms per cubic meter)
Particulate matter:

Annual geometric mean ..............ooeeeviiiiiiinininnn. 5

Twenty-four-hour maximum 10
Sulfur dioxide:

Annual arithmetic mean ..........ccoecevvviniinniennns. 2

Twenty-four-hour maximum . 5

Three-hour maximum.......cccoceveviiiiiiiiiiiiinienns 25

(2) For any class II area, the maximum allow-
able increase in concentrations of sulfur dioxide
and particulate matter over the baseline con-
centration of such pollutants shall not exceed
the following amounts:

Pollutant Maximum allowable increase (in
micrograms per cubic meter)

Particulate matter:

Annual geometric mean............cccoeeeivinennnnnnn. 19

Twenty-four-hour maximum ....................ooe... 37
Sulfur dioxide:

Annual arithmetic mean........c...ccooeceeeenniinnn. 20

ADDENDUM 2



s7arfoase: 12-3388 1 RQeUmENt 2o mrartd &n ARkl AAG:L 3

Twenty-four-hour maximum ..........ccoeevevvennnns 91
Three-hour maximun .......ccceveveeeinieiiiinneennnen. 512

(3) For any class III area, the maximum allow-
able increase in concentrations of sulfur dioxide
and particulate matter over the baseline con-
centration of such pollutants shall not exceed
the following amounts:

Pollutant Maximum allowable increase (in
micrograms per cubic meter)

Particulate matter:

Annual geometric mean...............oceeeiiiiinan.. 37

Twenty-four-hour maximum .........cceeeuveveennnns 75
Sulfur dioxide:

Annual arithmetic mean........c....ccoeeevviinniinnn. 40

Twenty-four-hour maximum ... 182

Three-hour maximum ........ccveeveveriinienrennennenns 700

(4) The maximum allowable concentration of
any air pollutant in any area to which this part
applies shall not exceed a concentration for such
pollutant for each period of exposure equal to—

(A) the concentration permitted under the
national secondary ambient air quality stand-
ard, or

(B) the concentration permitted under the
national primary ambient air quality stand-
ard,

whichever concentration is lowest for such pol-

lutant for such period of exposure.

(c) Orders or rules for determining compliance
with maximum allowable increases in ambi-
ent concentrations of air pollutants

(1) In the case of any State which has a plan
approved by the Administrator for purposes of
carrying out this part, the Governor of such
State may, after notice and opportunity for pub-
lic hearing, issue orders or promulgate rules
providing that for purposes of determining com-
pliance with the maximum allowable increases
in ambient concentrations of an air pollutant,
the following concentrations of such pollutant
shall not be taken into account:

(A) concentrations of such pollutant attrib-
utable to the increase in emissions from sta-
tionary sources which have converted from
the use of petroleum products, or natural gas,
or both, by reason of an order which is in ef-
fect under the provisions of sections 792(a) and
(b) of title 15 (or any subsequent legislation
which supersedes such provisions) over the
emissions from such sources before the effec-
tive date of such order.®

(B) the concentrations of such pollutant at-
tributable to the increase in emissions from
stationary sources which have converted from
using natural gas by reason of a natural gas
curtailment pursuant to a natural gas curtail-
ment plan in effect pursuant to the Federal
Power Act [16 U.S.C. 791a et seq.] over the
emissions from such sources before the effec-
tive date of such plan,

(C) concentrations of particulate matter at-
tributable to the increase in emissions from
construction or other temporary emission-re-
lated activities, and

(D) the increase in concentrations attrib-
utable to new sources outside the United
States over the concentrations attributable to
existing sources which are included in the

180 in original. The period probably should be a comma.
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baseline concentration determined in accord-
ance with section 7479(4) of this title.

(2) No action taken with respect to a source
under paragraph (1)(A) or (1)(B) shall apply more
than five years after the effective date of the
order referred to in paragraph (1)(A) or the plan
referred to in paragraph (1)(B), whichever is ap-
plicable. If both such order and plan are applica-
ble, no such action shall apply more than five
years after the later of such effective dates.

(3) No action under this subsection shall take
effect unless the Governor submits the order or
rule providing for such exclusion to the Admin-
istrator and the Administrator determines that
such order or rule is in compliance with the pro-
visions of this subsection.

(July 14, 1955, ch. 360, title I, §163, as added Pub.
L. 95-95, title I, §127(a), Aug. 7, 1977, 91 Stat. 732;
amended Pub. L. 95-190, §14(a)(41), Nov. 16, 1977,
91 Stat. 1401.)

REFERENCES IN TEXT

The Federal Power Act, referred to in subsec.
©)(1)(B), is act June 10, 1920, ch. 285, 41 Stat. 1063, as
amended, which is classified generally to chapter 12
(§791a et seq.) of Title 16, Conservation. For complete
classification of this Act to the Code, see section 791a
of Title 16 and Tables.

AMENDMENTS

1977—Subsec. (a). Pub. L. 95-190 inserted ‘‘section’’ be-
fore *“7475".

§7474. Area redesignation

(a) Authority of States to redesignate areas

Except as otherwise provided under subsection
(c) of this section, a State may redesignate such
areas as it deems appropriate as class I areas.
The following areas may be redesignated only as
class I or II:

(1) an area which exceeds ten thousand acres
in size and is a national monument, a national
primitive area, a national preserve, a national
recreation area, a national wild and scenic
river, a national wildlife refuge, a national
lakeshore or seashore, and

(2) a national park or national wilderness
area established after August 7, 1977, which ex-
ceeds ten thousand acres in size.

The extent of the areas referred to in para-
graph?! (1) and (2) shall conform to any changes
in the boundaries of such areas which have oc-
curred subsequent to August 7, 1977, or which
may occur subsequent to November 15, 1990. Any
area (other than an area referred to in para-
graph (1) or (2) or an area established as class I
under the first sentence of section 7472(a) of this
title) may be redesignated by the State as class
IIT if—

(A) such redesignation has been specifically
approved by the Governor of the State, after
consultation with the appropriate Committees
of the legislature if it is in session or with the
leadership of the legislature if it is not in ses-
sion (unless State law provides that such re-
designation must be specifically approved by
State legislation) and if general purpose units
of local government representing a majority of

1So0 in original. Probably should be ‘‘paragraphs’’.
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centrations of particulate matter shall remain

in effect.

(July 14, 1955, ch. 360, title I, §166, as added Pub.
L. 95-95, title I, §127(a), Aug. 7, 1977, 91 Stat. 739;
amended Pub. L. 101-549, title I, §105(b), Nov. 15,
1990, 104 Stat. 2462.)

AMENDMENTS
1990—Subsec. (f). Pub. L. 101-549 added subsec. (f).

§7477. Enforcement

The Administrator shall, and a State may,

take such measures, including issuance of an
order, or seeking injunctive relief, as necessary
to prevent the construction or modification of a
major emitting facility which does not conform

to the requirements of this part, or which is pro-

posed to be constructed in any area designated

pursuant to section 7407(d) of this title as at-

tainment or unclassifiable and which is not sub-

ject to an implementation plan which meets the
requirements of this part.

(July 14, 1955, ch. 360, title I, §167, as added Pub.
L. 95-95, title I, §127(a), Aug. 7, 1977, 91 Stat. 740;
amended Pub. L. 101-549, title I, §110(3), title
VII, §708, Nov. 15, 1990, 104 Stat. 2470, 2684.)

AMENDMENTS

1990—Pub. L. 101-549, §708, substituted ‘‘construction
or modification of a major emitting facility’ for ‘‘con-

struction of a major emitting facility’’.

Pub. L. 101-549, §110(3), substituted ‘‘designated pur-
suant to section 7407(d) as attainment or unclassifi-
able” for ‘‘included in the list promulgated pursuant to
paragraph (1)(D) or (E) of subsection (d) of section 7407

of this title”.

§7478. Period before plan approval

(a) Existing regulations to remain in effect

Until such time as an applicable implementa-
tion plan is in effect for any area, which plan

meets the requirements of this part to prevent
significant deterioration of air quality with re-
spect to any air pollutant, applicable regula-
tions under this chapter prior to August 7, 1977,
shall remain in effect to prevent significant de-

terioration of air quality in any such area for
any such pollutant except as otherwise provided

in subsection (b) of this section.

(b) Regulations deemed amended; construction

commenced after June 1, 1975
If any regulation in effect prior to August 7,

1977, to prevent significant deterioration of air

quality would be inconsistent with the require-
ments of section 7472(a), section 7473(b) or sec-

tion 7474(a) of this title, then such regulations
shall be deemed amended so as to conform with
such requirements. In the case of a facility on

which construction was commenced (in accord-

ance with the definition of ‘“‘commenced” in sec-
tion 7479(2) of this title) after June 1, 1975, and

prior to August 7, 1977, the review and permit-

ting of such facility shall be in accordance with
the regulations for the prevention of significant

deterioration in effect prior to August 7, 1977.

(July 14, 1955, ch. 360, title I, §168, as added Pub.
L. 95-95, title I, §127(a), Aug. 7, 1977, 91 Stat. 740;
amended Pub. L. 95-190, §14(a)(52), Nov. 16, 1977,
91 Stat. 1402.)

AMENDMENTS
1977—Subsec. (b). Pub. L. 95-190 substituted ‘‘(in ac-
cordance with the definition of ‘commenced’ in section
7479(2) of this title)” for ‘‘in accordance with this
definition™.

§7479. Definitions

For purposes of this part—

(1) The term ‘“major emitting facility”
means any of the following stationary sources
of air pollutants which emit, or have the po-
tential to emit, one hundred tons per year or
more of any air pollutant from the following
types of stationary sources: fossil-fuel fired
steam electric plants of more than two hun-
dred and fifty million British thermal units
per hour heat input, coal cleaning plants
(thermal dryers), kraft pulp mills, Portland
Cement plants, primary zinc smelters, iron
and steel mill plants, primary aluminum ore
reduction plants, primary copper smelters,
municipal incinerators capable of charging
more than fifty tons of refuse per day, hydro-
fluoric, sulfuric, and nitric acid plants, petro-
leum refineries, lime plants, phosphate rock
processing plants, coke oven batteries, sulfur
recovery plants, carbon black plants (furnace
process), primary lead smelters, fuel conver-
sion plants, sintering plants, secondary metal
production facilities, chemical process plants,
fossil-fuel boilers of more than two hundred
and fifty million British thermal units per
hour heat input, petroleum storage and trans-
fer facilities with a capacity exceeding three
hundred thousand barrels, taconite ore proc-
essing facilities, glass fiber processing plants,
charcoal production facilities. Such term also
includes any other source with the potential
to emit two hundred and fifty tons per year or
more of any air pollutant. This term shall not
include new or modified facilities which are
nonprofit health or education institutions
which have been exempted by the State.

(2)(A) The term ‘‘commenced’ as applied to
construction of a major emitting facility
means that the owner or operator has obtained
all necessary preconstruction approvals or
permits required by Federal, State, or local
air pollution emissions and air quality laws or
regulations and either has (i) begun, or caused
to begin, a continuous program of physical on-
site construction of the facility or (ii) entered
into binding agreements or contractual obliga-
tions, which cannot be canceled or modified
without substantial loss to the owner or oper-
ator, to undertake a program of construction
of the facility to be completed within a rea-
sonable time.

(B) The term ‘‘necessary preconstruction ap-
provals or permits’” means those permits or
approvals, required by the permitting author-
ity as a precondition to undertaking any ac-
tivity under clauses (i) or (ii) of subparagraph
(A) of this paragraph.

(C) The term ‘‘construction’ when used in
connection with any source or facility, in-
cludes the modification (as defined in section
7411(a) of this title) of any source or facility.

(3) The term ‘‘best available control tech-
nology’’ means an emission limitation based
on the maximum degree of reduction of each
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pollutant subject to regulation under this
chapter emitted from or which results from
any major emitting facility, which the permit-
ting authority, on a case-by-case basis, taking
into account energy, environmental, and eco-
nomic impacts and other costs, determines is
achievable for such facility through applica-
tion of production processes and available
methods, systems, and techniques, including
fuel cleaning, clean fuels, or treatment or in-
novative fuel combustion techniques for con-
trol of each such pollutant. In no event shall
application of ‘‘best available control tech-
nology’’ result in emissions of any pollutants
which will exceed the emissions allowed by
any applicable standard established pursuant
to section 7411 or 7412 of this title. Emissions
from any source utilizing clean fuels, or any
other means, to comply with this paragraph
shall not be allowed to increase above levels
that would have been required under this para-
graph as it existed prior to November 15, 1990.

(4) The term ‘‘baseline concentration”
means, with respect to a pollutant, the ambi-
ent concentration levels which exist at the
time of the first application for a permit in an
area subject to this part, based on air quality
data available in the Environmental Protec-
tion Agency or a State air pollution control
agency and on such monitoring data as the
permit applicant is required to submit. Such
ambient concentration levels shall take into
account all projected emissions in, or which
may affect, such area from any major emit-
ting facility on which construction com-
menced prior to January 6, 1975, but which has
not begun operation by the date of the base-
line air quality concentration determination.
Emissions of sulfur oxides and particulate
matter from any major emitting facility on
which construction commenced after January
6, 1975, shall not be included in the baseline
and shall be counted against the maximum al-
lowable increases in pollutant concentrations
established under this part.

(July 14, 1955, ch. 360, title I, §169, as added Pub.
L. 95-95, title I, §127(a), Aug. 7, 1977, 91 Stat. 740;
amended Pub. L. 95-190, §14(a)(54), Nov. 16, 1977,
91 Stat. 1402; Pub. L. 101-549, title III, §305(Db),
title IV, §403(d), Nov. 15, 1990, 104 Stat. 2583,
2631.)

AMENDMENTS

1990—Par. (1). Pub. L. 101-549, §305(b), struck out ‘“‘two
hundred and”’ after ‘“‘municipal incinerators capable of
charging more than’’.

Par. (3). Pub. L. 101-549, §403(d), directed the insertion
of *‘, clean fuels,” after ‘‘including fuel cleaning,”,
which was executed by making the insertion after ‘‘in-
cluding fuel cleaning’ to reflect the probable intent of
Congress, and inserted at end ‘‘Emissions from any
source utilizing clean fuels, or any other means, to
comply with this paragraph shall not be allowed to in-
crease above levels that would have been required
under this paragraph as it existed prior to November 15,
1990.”

1977—Par. (2)(C). Pub. L. 95-190 added subpar. (C).

STUDY OF MAJOR EMITTING FACILITIES WITH
POTENTIAL OF EMITTING 250 TONS PER YEAR

Section 127(b) of Pub. L. 95-95 directed Administrator,
within 1 year after Aug. 7, 1977, to report to Congress
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on consequences of that portion of definition of ‘“‘major
emitting facility’” under this subpart which applies to
facilities with potential to emit 250 tons per year or
more.

SUBPART II—VISIBILITY PROTECTION
CODIFICATION

As originally enacted, subpart II of part C of sub-
chapter I of this chapter was added following section
7478 of this title. Pub. L. 95-190, §14(a)(53), Nov. 16, 1977,
91 Stat. 1402, struck out subpart II and inserted such
subpart following section 7479 of this title.

§7491. Visibility protection for Federal class I
areas

(a) Impairment of visibility; list of areas; study
and report

(1) Congress hereby declares as a national goal
the prevention of any future, and the remedying
of any existing, impairment of visibility in man-
datory class I Federal areas which impairment
results from manmade air pollution.

(2) Not later than six months after August 7,
1977, the Secretary of the Interior in consulta-
tion with other Federal land managers shall re-
view all mandatory class I Federal areas and
identify those where visibility is an important
value of the area. From time to time the Sec-
retary of the Interior may revise such identi-
fications. Not later than one year after August
7, 1977, the Administrator shall, after consulta-
tion with the Secretary of the Interior, promul-
gate a list of mandatory class I Federal areas in
which he determines visibility is an important
value.

(3) Not later than eighteen months after Au-
gust 7, 1977, the Administrator shall complete a
study and report to Congress on available meth-
ods for implementing the national goal set forth
in paragraph (1). Such report shall include rec-
ommendations for—

(A) methods for identifying, characterizing,
determining, quantifying, and measuring visi-
bility impairment in Federal areas referred to
in paragraph (1), and

(B) modeling techniques (or other methods)
for determining the extent to which manmade
air pollution may reasonably be anticipated to
cause or contribute to such impairment, and

(C) methods for preventing and remedying
such manmade air pollution and resulting visi-
bility impairment.

Such report shall also identify the classes or
categories of sources and the types of air pollut-
ants which, alone or in conjunction with other
sources or pollutants, may reasonably be antici-
pated to cause or contribute significantly to im-
pairment of visibility.

(4) Not later than twenty-four months after
August 7, 1977, and after notice and public hear-
ing, the Administrator shall promulgate regula-
tions to assure (A) reasonable progress toward
meeting the national goal specified in paragraph
(1), and (B) compliance with the requirements of
this section.

(b) Regulations

Regulations under subsection (a)(4) of this sec-
tion shall—

(1) provide guidelines to the States, taking

into account the recommendations under sub-
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SEC. 2. Designation of Facilities. (a) The Administrator
of the Environmental Protection Agency (hereinafter
referred to as ‘‘the Administrator’’) shall be responsible
for the attainment of the purposes and objectives of
this Order.

(b) In carrying out his responsibilities under this
Order, the Administrator shall, in conformity with all
applicable requirements of law, designate facilities
which have given rise to a conviction for an offense
under section 113(c)(1) of the Air Act [42 U.S.C.
7413(c)(1)] or section 309(c) of the Water Act [33 U.S.C.
1319(c)]. The Administrator shall, from time to time,
publish and circulate to all Federal agencies lists of
those facilities, together with the names and addresses
of the persons who have been convicted of such of-
fenses. Whenever the Administrator determines that
the condition which gave rise to a conviction has been
corrected, he shall promptly remove the facility and
the name and address of the person concerned from the
list.

SEcC. 3. Contracts, Grants, or Loans. (a) Except as pro-
vided in section 8 of this Order, no Federal agency shall
enter into any contract for the procurement of goods,
materials, or services which is to be performed in whole
or in part in a facility then designated by the Adminis-
trator pursuant to section 2.

(b) Except as provided in section 8 of this Order, no
Federal agency authorized to extend Federal assistance
by way of grant, loan, or contract shall extend such as-
sistance in any case in which it is to be used to support
any activity or program involving the use of a facility
then designated by the Administrator pursuant to sec-
tion 2.

SEC. 4. Procurement, Grant, and Loan Regulations. The
Federal Procurement Regulations, the Armed Services
Procurement Regulations, and to the extent necessary,
any supplemental or comparable regulations issued by
any agency of the Executive Branch shall, following
consultation with the Administrator, be amended to re-
quire, as a condition of entering into, renewing, or ex-
tending any contract for the procurement of goods, ma-
terials, or services or extending any assistance by way
of grant, loan, or contract, inclusion of a provision re-
quiring compliance with the Air Act, the Water Act,
and standards issued pursuant thereto in the facilities
in which the contract is to be performed, or which are
involved in the activity or program to receive assist-
ance.

SEC. 5. Rules and Regulations. The Administrator shall
issue such rules, regulations, standards, and guidelines
as he may deem necessary or appropriate to carry out
the purposes of this Order.

SEC. 6. Cooperation and Assistance. The head of each
Federal agency shall take such steps as may be nec-
essary to insure that all officers and employees of this
agency whose duties entail compliance or comparable
functions with respect to contracts, grants, and loans
are familiar with the provisions of this Order. In addi-
tion to any other appropriate action, such officers and
employees shall report promptly any condition in a fa-
cility which may involve noncompliance with the Air
Act or the Water Act or any rules, regulations, stand-
ards, or guidelines issued pursuant to this Order to the
head of the agency, who shall transmit such reports to
the Administrator.

SEC. 7. Enforcement. The Administrator may rec-
ommend to the Department of Justice or other appro-
priate agency that legal proceedings be brought or
other appropriate action be taken whenever he becomes
aware of a breach of any provision required, under the
amendments issued pursuant to section 4 of this Order,
to be included in a contract or other agreement.

SEC. 8. Exemptions—Reports to Congress. (a) Upon a de-
termination that the paramount interest of the United
States so requires—

(1) The head of a Federal agency may exempt any
contract, grant, or loan, and, following consultation
with the Administrator, any class of contracts, grants
or loans from the provisions of this Order. In any such
case, the head of the Federal agency granting such ex-
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emption shall (A) promptly notify the Administrator of
such exemption and the justification therefor; (B) re-
view the necessity for each such exemption annually;
and (C) report to the Administrator annually all such
exemptions in effect. Exemptions granted pursuant to
this section shall be for a period not to exceed one year.
Additional exemptions may be granted for periods not
to exceed one year upon the making of a new deter-
mination by the head of the Federal agency concerned.

(2) The Administrator may, by rule or regulation, ex-
empt any or all Federal agencies from any or all of the
provisions of this Order with respect to any class or
classes of contracts, grants, or loans, which (A) involve
less than specified dollar amounts, or (B) have a mini-
mal potential impact upon the environment, or (C) in-
volve persons who are not prime contractors or direct
recipients of Federal assistance by way of contracts,
grants, or loans.

(b) Federal agencies shall reconsider any exemption
granted under subsection (a) whenever requested to do
s0 by the Administrator.

(¢c) The Administrator shall annually notify the
President and the Congress of all exemptions granted,
or in effect, under this Order during the preceding year.

SEC. 9. Related Actions. The imposition of any sanc-
tion or penalty under or pursuant to this Order shall
not relieve any person of any legal duty to comply with
any provisions of the Air Act or the Water Act.

SEC. 10. Applicability. This Order shall not apply to
contracts, grants, or loans involving the use of facili-
ties located outside the United States.

SEC. 11. Uniformity. Rules, regulations, standards, and
guidelines issued pursuant to this order and section 508
of the Water Act [33 U.S.C. 1368] shall, to the maximum
extent feasible, be uniform with regulations issued pur-
suant to this order, Executive Order No. 11602 of June
29, 1971 [formerly set out above], and section 306 of the
Air Act [this section].

SEC. 12. Order Superseded. Executive Order No. 11602 of
June 29, 1971, is hereby superseded.

RICHARD NIXON.

§7607. Administrative proceedings and judicial
review

(a) Administrative subpenas; confidentiality; wit-
nesses

In connection with any determination under
section 7410(f) of this title, or for purposes of ob-
taining information under section 7521(b)(4)! or
7545(c)(3) of this title, any investigation, mon-
itoring, reporting requirement, entry, compli-
ance inspection, or administrative enforcement
proceeding under the? chapter (including but
not limited to section 7413, section 7414, section
7420, section 7429, section 7477, section 7524, sec-
tion 7525, section 7542, section 7603, or section
7606 of this title),,3 the Administrator may issue
subpenas for the attendance and testimony of
witnesses and the production of relevant papers,
books, and documents, and he may administer
oaths. Except for emission data, upon a showing
satisfactory to the Administrator by such owner
or operator that such papers, books, documents,
or information or particular part thereof, if
made public, would divulge trade secrets or se-
cret processes of such owner or operator, the Ad-
ministrator shall consider such record, report,
or information or particular portion thereof
confidential in accordance with the purposes of
section 1905 of title 18, except that such paper,
book, document, or information may be dis-

1See References in Text note below.
280 in original. Probably should be ‘‘this’’.
350 in original.
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closed to other officers, employees, or author-
ized representatives of the United States con-
cerned with carrying out this chapter, to per-
sons carrying out the National Academy of Sci-
ences’ study and investigation provided for in
section 7521(c) of this title, or when relevant in
any proceeding under this chapter. Witnesses
summoned shall be paid the same fees and mile-
age that are paid witnesses in the courts of the
United States. In case of contumacy or refusal
to obey a subpena served upon any person under
this subparagraph,* the district court of the
United States for any district in which such per-
son is found or resides or transacts business,
upon application by the United States and after
notice to such person, shall have jurisdiction to
issue an order requiring such person to appear
and give testimony before the Administrator to
appear and produce papers, books, and docu-
ments before the Administrator, or both, and
any failure to obey such order of the court may
be punished by such court as a contempt there-
of.

(b) Judicial review

(1) A petition for review of action of the Ad-
ministrator in promulgating any national pri-
mary or secondary ambient air quality stand-
ard, any emission standard or requirement
under section 7412 of this title, any standard of
performance or requirement under section 7411
of this title,,3 any standard under section 7521 of
this title (other than a standard required to be
prescribed under section 7521(b)(1) of this title),
any determination under section 7521(b)(5)! of
this title, any control or prohibition under sec-
tion 7545 of this title, any standard under sec-
tion 7571 of this title, any rule issued under sec-
tion 7413, 7419, or under section 7420 of this title,
or any other nationally applicable regulations
promulgated, or final action taken, by the Ad-
ministrator under this chapter may be filed only
in the United States Court of Appeals for the
District of Columbia. A petition for review of
the Administrator’s action in approving or pro-
mulgating any implementation plan under sec-
tion 7410 of this title or section 7411(d) of this
title, any order under section 7411(j) of this title,
under section 7412 of this title, under section
7419 of this title, or under section 7420 of this
title, or his action under section
1857c-10(c)(2)(A), (B), or (C) of this title (as in ef-
fect before August 7, 1977) or under regulations
thereunder, or revising regulations for enhanced
monitoring and compliance certification pro-
grams under section 7414(a)(3) of this title, or
any other final action of the Administrator
under this chapter (including any denial or dis-
approval by the Administrator under subchapter
I of this chapter) which is locally or regionally
applicable may be filed only in the United
States Court of Appeals for the appropriate cir-
cuit. Notwithstanding the preceding sentence a
petition for review of any action referred to in
such sentence may be filed only in the United
States Court of Appeals for the District of Co-
lumbia if such action is based on a determina-
tion of nationwide scope or effect and if in tak-
ing such action the Administrator finds and pub-

4S80 in original. Probably should be ‘‘subsection,”.
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lishes that such action is based on such a deter-
mination. Any petition for review under this
subsection shall be filed within sixty days from
the date notice of such promulgation, approval,
or action appears in the Federal Register, except
that if such petition is based solely on grounds
arising after such sixtieth day, then any peti-
tion for review under this subsection shall be
filed within sixty days after such grounds arise.
The filing of a petition for reconsideration by
the Administrator of any otherwise final rule or
action shall not affect the finality of such rule
or action for purposes of judicial review nor ex-
tend the time within which a petition for judi-
cial review of such rule or action under this sec-
tion may be filed, and shall not postpone the ef-
fectiveness of such rule or action.

(2) Action of the Administrator with respect to
which review could have been obtained under
paragraph (1) shall not be subject to judicial re-
view in civil or criminal proceedings for enforce-
ment. Where a final decision by the Adminis-
trator defers performance of any nondiscretion-
ary statutory action to a later time, any person
may challenge the deferral pursuant to para-
graph (1).

(c) Additional evidence

In any judicial proceeding in which review is
sought of a determination under this chapter re-
quired to be made on the record after notice and
opportunity for hearing, if any party applies to
the court for leave to adduce additional evi-
dence, and shows to the satisfaction of the court
that such additional evidence is material and
that there were reasonable grounds for the fail-
ure to adduce such evidence in the proceeding
before the Administrator, the court may order
such additional evidence (and evidence in rebut-
tal thereof) to be taken before the Adminis-
trator, in such manner and upon such terms and
conditions as to® the court may deem proper.
The Administrator may modify his findings as
to the facts, or make new findings, by reason of
the additional evidence so taken and he shall
file such modified or new findings, and his rec-
ommendation, if any, for the modification or
setting aside of his original determination, with
the return of such additional evidence.

(d) Rulemaking

(1) This subsection applies to—

(A) the promulgation or revision of any na-
tional ambient air quality standard under sec-
tion 7409 of this title,

(B) the promulgation or revision of an imple-
mentation plan by the Administrator under
section 7410(c) of this title,

(C) the promulgation or revision of any
standard of performance under section 7411 of
this title, or emission standard or limitation
under section 7412(d) of this title, any standard
under section 7412(f) of this title, or any regu-
lation under section 7412(g)(1)(D) and (F) of
this title, or any regulation under section
7412(m) or (n) of this title,

(D) the promulgation of any requirement for
solid waste combustion under section 7429 of
this title,

53S0 in original. The word ‘‘to’’ probably should not appear.
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(e) Temporary sources

The permitting authority may issue a single
permit authorizing emissions from similar oper-
ations at multiple temporary locations. No such
permit shall be issued unless it includes condi-
tions that will assure compliance with all the
requirements of this chapter at all authorized
locations, including, but not limited to, ambient
standards and compliance with any applicable
increment or visibility requirements under part
C of subchapter I of this chapter. Any such per-
mit shall in addition require the owner or opera-
tor to notify the permitting authority in ad-
vance of each change in location. The permit-
ting authority may require a separate permit
fee for operations at each location.

(f) Permit shield

Compliance with a permit issued in accord-
ance with this subchapter shall be deemed com-
pliance with section 7661a of this title. Except as
otherwise provided by the Administrator by
rule, the permit may also provide that compli-
ance with the permit shall be deemed compli-
ance with other applicable provisions of this
chapter that relate to the permittee if—

(1) the permit includes the applicable re-
quirements of such provisions, or

(2) the permitting authority in acting on the
permit application makes a determination re-
lating to the permittee that such other provi-
sions (which shall be referred to in such deter-
mination) are not applicable and the permit
includes the determination or a concise sum-
mary thereof.

Nothing in the preceding sentence shall alter or
affect the provisions of section 7603 of this title,
including the authority of the Administrator
under that section.

(July 14, 1955, ch. 360, title V, §504, as added Pub.
L. 101-549, title V, §501, Nov. 15, 1990, 104 Stat.
2642.)

§7661d. Notification to Administrator and contig-
uous States

(a) Transmission and notice

(1) Each permitting authority—

(A) shall transmit to the Administrator a
copy of each permit application (and any ap-
plication for a permit modification or re-
newal) or such portion thereof, including any
compliance plan, as the Administrator may re-
quire to effectively review the application and
otherwise to carry out the Administrator’s re-
sponsibilities under this chapter, and

(B) shall provide to the Administrator a
copy of each permit proposed to be issued and
issued as a final permit.

(2) The permitting authority shall notify all
States—

(A) whose air quality may be affected and
that are contiguous to the State in which the
emission originates, or

(B) that are within 50 miles of the source,

of each permit application or proposed permit
forwarded to the Administrator under this sec-
tion, and shall provide an opportunity for such
States to submit written recommendations re-
specting the issuance of the permit and its
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terms and conditions. If any part of those rec-
ommendations are not accepted by the permit-
ting authority, such authority shall notify the
State submitting the recommendations and the
Administrator in writing of its failure to accept
those recommendations and the reasons there-
for.

(b) Objection by EPA

(1) If any permit contains provisions that are
determined by the Administrator as not in com-
pliance with the applicable requirements of this
chapter, including the requirements of an appli-
cable implementation plan, the Administrator
shall, in accordance with this subsection, object
to its issuance. The permitting authority shall
respond in writing if the Administrator (A)
within 45 days after receiving a copy of the pro-
posed permit under subsection (a)(1) of this sec-
tion, or (B) within 45 days after receiving notifi-
cation under subsection (a)(2) of this section, ob-
jects in writing to its issuance as not in compli-
ance with such requirements. With the objec-
tion, the Administrator shall provide a state-
ment of the reasons for the objection. A copy of
the objection and statement shall be provided to
the applicant.

(2) If the Administrator does not object in
writing to the issuance of a permit pursuant to
paragraph (1), any person may petition the Ad-
ministrator within 60 days after the expiration
of the 45-day review period specified in para-
graph (1) to take such action. A copy of such pe-
tition shall be provided to the permitting au-
thority and the applicant by the petitioner. The
petition shall be based only on objections to the
permit that were raised with reasonable speci-
ficity during the public comment period pro-
vided by the permitting agency (unless the peti-
tioner demonstrates in the petition to the Ad-
ministrator that it was impracticable to raise
such objections within such period or unless the
grounds for such objection arose after such pe-
riod). The petition shall identify all such objec-
tions. If the permit has been issued by the per-
mitting agency, such petition shall not postpone
the effectiveness of the permit. The Adminis-
trator shall grant or deny such petition within
60 days after the petition is filed. The Adminis-
trator shall issue an objection within such pe-
riod if the petitioner demonstrates to the Ad-
ministrator that the permit is not in compliance
with the requirements of this chapter, including
the requirements of the applicable implementa-
tion plan. Any denial of such petition shall be
subject to judicial review under section 7607 of
this title. The Administrator shall include in
regulations under this subchapter provisions to
implement this paragraph. The Administrator
may not delegate the requirements of this para-
graph.

(3) Upon receipt of an objection by the Admin-
istrator under this subsection, the permitting
authority may not issue the permit unless it is
revised and issued in accordance with subsection
(c) of this section. If the permitting authority
has issued a permit prior to receipt of an objec-
tion by the Administrator under paragraph (2) of
this subsection, the Administrator shall modify,
terminate, or revoke such permit and the per-
mitting authority may thereafter only issue a
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revised permit in accordance with subsection (c)
of this section.

(e) Issuance or denial

If the permitting authority fails, within 90
days after the date of an objection under sub-
section (b) of this section, to submit a permit re-
vised to meet the objection, the Administrator
shall issue or deny the permit in accordance
with the requirements of this subchapter. No ob-
jection shall be subject to judicial review until
the Administrator takes final action to issue or
deny a permit under this subsection.

(d) Waiver of notification requirements

(1) The Administrator may waive the require-
ments of subsections (a) and (b) of this section
at the time of approval of a permit program
under this subchapter for any category (includ-
ing any class, type, or size within such category)
of sources covered by the program other than
major sources.

(2) The Administrator may, by regulation, es-
tablish categories of sources (including any
class, type, or size within such category) to
which the requirements of subsections (a) and
(b) of this section shall not apply. The preceding
sentence shall not apply to major sources.

(3) The Administrator may exclude from any
waiver under this subsection notification under
subsection (a)(2) of this section. Any waiver
granted under this subsection may be revoked or
modified by the Administrator by rule.

(e) Refusal of permitting authority to terminate,
modify, or revoke and reissue

If the Administrator finds that cause exists to
terminate, modify, or revoke and reissue a per-
mit under this subchapter, the Administrator
shall notify the permitting authority and the
source of the Administrator’s finding. The per-
mitting authority shall, within 90 days after re-
ceipt of such notification, forward to the Admin-
istrator under this section a proposed deter-
mination of termination, modification, or rev-
ocation and reissuance, as appropriate. The Ad-
ministrator may extend such 90 day period for
an additional 90 days if the Administrator finds
that a new or revised permit application is nec-
essary, or that the permitting authority must
require the permittee to submit additional in-
formation. The Administrator may review such
proposed determination under the provisions of
subsections (a) and (b) of this section. If the per-
mitting authority fails to submit the required
proposed determination, or if the Administrator
objects and the permitting authority fails to re-
solve the objection within 90 days, the Adminis-
trator may, after notice and in accordance with
fair and reasonable procedures, terminate, mod-
ify, or revoke and reissue the permit.

(July 14, 1955, ch. 360, title V, §505, as added Pub.
L. 101-549, title V, §501, Nov. 15, 1990, 104 Stat.
2643.)

§7661e. Other authorities

(a) In general

Nothing in this subchapter shall prevent a
State, or interstate permitting authority, from
establishing additional permitting requirements
not inconsistent with this chapter.
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(b) Permits implementing acid rain provisions

The provisions of this subchapter, including
provisions regarding schedules for submission
and approval or disapproval of permit applica-
tions, shall apply to permits implementing the
requirements of subchapter IV-A of this chapter
except as modified by that subchapter.

(July 14, 1955, ch. 360, title V, §506, as added Pub.
L. 101-549, title V, §501, Nov. 15, 1990, 104 Stat.
2645.)

§7661f. Small business stationary source tech-
nical and environmental compliance assist-
ance program

(a) Plan revisions

Consistent with sections 7410 and 7412 of this
title, each State shall, after reasonable notice
and public hearings, adopt and submit to the Ad-
ministrator as part of the State implementation
plan for such State or as a revision to such
State implementation plan under section 7410 of
this title, plans for establishing a small business
stationary source technical and environmental
compliance assistance program. Such submis-
sion shall be made within 24 months after No-
vember 15, 1990. The Administrator shall approve
such program if it includes each of the follow-
ing:
(1) Adequate mechanisms for developing, col-
lecting, and coordinating information con-
cerning compliance methods and technologies
for small business stationary sources, and pro-
grams to encourage lawful cooperation among
such sources and other persons to further com-
pliance with this chapter.

(2) Adequate mechanisms for assisting small
business stationary sources with pollution pre-
vention and accidental release detection and
prevention, including providing information
concerning alternative technologies, process
changes, products, and methods of operation
that help reduce air pollution.

(3) A designated State office within the rel-
evant State agency to serve as ombudsman for
small business stationary sources in connec-
tion with the implementation of this chapter.

(4) A compliance assistance program for
small business stationary sources which as-
sists small business stationary sources in de-
termining applicable requirements and in re-
ceiving permits under this chapter in a timely
and efficient manner.

(b) Adequate mechanisms to assure that
small business stationary sources receive no-
tice of their rights under this chapter in such
manner and form as to assure reasonably ade-
quate time for such sources to evaluate com-
pliance methods and any relevant or applica-
ble proposed or final regulation or standard is-
sued under this chapter.

(6) Adequate mechanisms for informing
small business stationary sources of their obli-
gations under this chapter, including mecha-
nisms for referring such sources to qualified
auditors or, at the option of the State, for pro-
viding audits of the operations of such sources
to determine compliance with this chapter.

(7) Procedures for consideration of requests
from a small business stationary source for
modification of—
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establishing the magnitude of the basic
design parameter(s) specified in para-
graphs (h)(2)(i) and (ii) of this section.

(v) If design information is not avail-
able for a process unit, then the owner
or operator shall determine the process
unit’s basic design parameter(s) using
the maximum value achieved by the
process unit in the five-year period im-
mediately preceding the planned activ-
ity.

(vi) Efficiency of a process unit is not
a basic design parameter.

(3) The replacement activity shall
not cause the process unit to exceed
any emission limitation, or operational
limitation that has the effect of con-
straining emissions, that applies to the
process unit and that is legally en-
forceable.

[51 FR 40669, Nov. 7, 1986]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §51.165, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.

EFFECTIVE DATE NOTE: At 76 FR 17552, Mar.
30, 2011, §51.165, paragraphs (a)(1)(v)(G) and
(V)(L)(vi)(C) (3) are stayed indefinitely.

§51.166 Prevention of significant dete-
rioration of air quality.

(a)(1) Plan requirements. In accordance
with the policy of section 101(b)(1) of
the Act and the purposes of section 160
of the Act, each applicable State Im-
plementation Plan and each applicable
Tribal Implementation Plan shall con-
tain emission limitations and such
other measures as may be necessary to
prevent significant deterioration of air
quality.

(2) Plan revisions. If a State Imple-
mentation Plan revision would result
in increased air quality deterioration
over any baseline concentration, the
plan revision shall include a dem-
onstration that it will not cause or
contribute to a violation of the appli-
cable increment(s). If a plan revision
proposing less restrictive requirements
was submitted after August 7, 1977 but
on or before any applicable baseline
date and was pending action by the Ad-
ministrator on that date, no such dem-
onstration is necessary with respect to
the area for which a baseline date
would be established before final action
is taken on the plan revision. Instead,
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the assessment described in paragraph
(a)(4) of this section, shall review the
expected impact to the applicable in-
crement(s).

(3) Required plan revision. If the State
or the Administrator determines that a
plan is substantially inadequate to pre-
vent significant deterioration or that
an applicable increment is being vio-
lated, the plan shall be revised to cor-
rect the inadequacy or the violation.
The plan shall be revised within 60 days
of such a finding by a State or within
60 days following notification by the
Administrator, or by such later date as
prescribed by the Administrator after
consultation with the State.

(4) Plan assessment. The State shall
review the adequacy of a plan on a
periodic basis and within 60 days of
such time as information becomes
available that an applicable increment
is being violated.

(5) Public participation. Any State ac-
tion taken under this paragraph shall
be subject to the opportunity for public
hearing in accordance with procedures
equivalent to those established in
§51.102.

(6) Amendments. (i) Any State re-
quired to revise its implementation
plan by reason of an amendment to
this section, with the exception of
amendments to add new maximum al-
lowable increases or other measures
pursuant to section 166(a) of the Act,
shall adopt and submit such plan revi-
sion to the Administrator for approval
no later than 3 years after such amend-
ment is published in the FEDERAL REG-
ISTER. With regard to a revision to an
implementation plan by reason of an
amendment to paragraph (c) of this
section to add maximum allowable in-
creases or other measures, the State
shall submit such plan revision to the
Administrator for approval within 21
months after such amendment is pub-
lished in the FEDERAL REGISTER.

(ii) Any revision to an implementa-
tion plan that would amend the provi-
sions for the prevention of significant
air quality deterioration in the plan
shall specify when and as to what
sources and modifications the revision
is to take effect.

(iii) Any revision to an implementa-
tion plan that an amendment to this
section required shall take effect no
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source or modification through appli-
cation of production processes or avail-
able methods, systems, and techniques,
including fuel cleaning or treatment or
innovative fuel combination tech-
niques for control of such pollutant. In
no event shall application of best avail-
able control technology result in emis-
sions of any pollutant which would ex-
ceed the emissions allowed by any ap-
plicable standard under 40 CFR parts 60
and 61. If the reviewing authority de-
termines that technological or eco-
nomic limitations on the application of
measurement methodology to a par-
ticular emissions unit would make the
imposition of an emissions standard in-
feasible, a design, equipment, work
practice, operational standard or com-
bination thereof, may be prescribed in-
stead to satisfy the requirement for the
application of best available control
technology. Such standard shall, to the
degree possible, set forth the emissions
reduction achievable by implementa-
tion of such design, equipment, work
practice or operation, and shall provide
for compliance by means which achieve
equivalent results.

(13)(1) Baseline concentration means
that ambient concentration level that
exists in the baseline area at the time
of the applicable minor source baseline
date. A baseline concentration is deter-
mined for each pollutant for which a
minor source baseline date is estab-
lished and shall include:

(a) The actual emissions, as defined
in paragraph (b)(21) of this section, rep-
resentative of sources in existence on
the applicable minor source baseline
date, except as provided in paragraph
(b)(13)(ii) of this section;

(b) The allowable emissions of major
stationary sources that commenced
construction before the major source
baseline date, but were not in oper-
ation by the applicable minor source
baseline date.

(ii) The following will not be included
in the baseline concentration and will
affect the applicable maximum allow-
able increase(s):

(a) Actual emissions, as defined in
paragraph (b)(21) of this section, from
any major stationary source on which
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(b) Actual emissions increases and
decreases, as defined in paragraph
(b)(21) of this section, at any sta-
tionary source occurring after the
minor source baseline date.

(14)(i) Magjor source baseline
means:

(a) In the case of PM;q and sulfur di-
oxide, January 6, 1975;

(b) In the case of nitrogen dioxide,
February 8, 1988; and

(¢) In the case of PM,s October 20,
2010.

(ii) Minor source baseline date means
the earliest date after the trigger date
on which a major stationary source or
a major modification subject to 40 CFR
52.21 or to regulations approved pursu-
ant to 40 CFR 51.166 submits a complete
application under the relevant regula-
tions. The trigger date is:

(a) In the case of PM,o and sulfur di-
oxide, August 7, 1977;

(b) In the case of nitrogen dioxide,
February 8, 1988; and

(¢) In the case of PM,s October 20,
2011.

(iii) The baseline date is established
for each pollutant for which incre-
ments or other equivalent measures
have been established if:

(a) The area in which the proposed
source or modification would construct
is designated as attainment or
unclassifiable under section
107(d)(1)(A)(ii) or (iii) of the Act for the
pollutant on the date of its complete
application under 40 CFR 52.21 or under
regulations approved pursuant to 40
CFR 51.166; and

(b) In the case of a major stationary
source, the pollutant would be emitted
in significant amounts, or, in the case
of a major modification, there would be
a significant net emissions increase of
the pollutant.

(iv) Any minor source baseline date
established originally for the TSP in-
crements shall remain in effect and
shall apply for purposes of determining
the amount of available PM-10 incre-
ments, except that the reviewing au-
thority may rescind any such minor
source baseline date where it can be
shown, to the satisfaction of the re-
viewing authority, that the emissions

date

construction commenced after the increase from the major stationary
major source baseline date; and source, or the net emissions increase
253
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§52.18 Abbreviations.

Abbreviations used in this part shall
be those set forth in part 60 of this
chapter.

[38 FR 12698, May 14, 1973]

§52.20 Attainment dates for national
standards.

Each subpart contains a section
which specifies the latest dates by
which national standards are to be at-
tained in each region in the State. An
attainment date which only refers to a
month and a year (such as July 1975)
shall be construed to mean the last day
of the month in question. However, the
specification of attainment dates for
national standards does not relieve any
State from the provisions of subpart N
of this chapter which require all
sources and categories of sources to
comply with applicable requirements
of the plan—

(a) As expeditiously as practicable
where the requirement is part of a con-
trol strategy designed to attain a pri-
mary standard, and

(b) Within a reasonable time where
the requirement is part of a control
strategy designed to attain a secondary
standard.

[37 FR 19808, Sept. 22, 1972, as amended at 39
FR 34535, Sept. 26, 1974; 51 FR 40676, Nov. 7,
1986]

§52.21 Prevention of significant dete-
rioration of air quality.

(a)(1) Plan disapproval. The provisions
of this section are applicable to any
State implementation plan which has
been disapproved with respect to pre-
vention of significant deterioration of
air quality in any portion of any State
where the existing air quality is better
than the national ambient air quality
standards. Specific disapprovals are
listed where applicable, in subparts B
through DDD of this part. The provi-
sions of this section have been incor-
porated by reference into the applica-
ble implementation plans for various
States, as provided in subparts B
through DDD of this part. Where this
section is so incorporated, the provi-
sions shall also be applicable to all
lands owned by the Federal Govern-
ment and Indian Reservations located
in such State. No disapproval with re-
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spect to a State’s failure to prevent
significant deterioration of air quality
shall invalidate or otherwise affect the
obligations of States, emission sources,
or other persons with respect to all
portions of plans approved or promul-
gated under this part.

(2) Applicability procedures. (i) The re-
quirements of this section apply to the
construction of any new major sta-
tionary source (as defined in paragraph
(b)(1) of this section) or any project at
an existing major stationary source in
an area designated as attainment or
unclassifiable under sections
107(d)(1)(A)(ii) or (iii) of the Act.

(ii) The requirements of paragraphs
(j) through (r) of this section apply to
the construction of any new major sta-
tionary source or the major modifica-
tion of any existing major stationary
source, except as this section otherwise
provides.

(iii) No new major stationary source
or major modification to which the re-
quirements of paragraphs (j) through
(r)(5) of this section apply shall begin
actual construction without a permit
that states that the major stationary
source or major modification will meet
those requirements. The Administrator
has authority to issue any such permit.

(iv) The requirements of the program
will be applied in accordance with the
principles set out in paragraphs
(a)(2)(iv)(a) through (f) of this section.

(a) Except as otherwise provided in
paragraphs (a)(2)(v) and (vi) of this sec-
tion, and consistent with the definition
of major modification contained in
paragraph (b)(2) of this section, a
project is a major modification for a
regulated NSR pollutant if it causes
two types of emissions increases—a sig-
nificant emissions increase (as defined
in paragraph (b)(40) of this section),
and a significant net emissions in-
crease (as defined in paragraphs (b)(3)
and (b)(23) of this section). The project
is not a major modification if it does
not cause a significant emissions in-
crease. If the project causes a signifi-
cant emissions increase, then the
project is a major modification only if
it also results in a significant net emis-
sions increase.

(b) The procedure for calculating (be-
fore beginning actual construction)
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NOTE TO PARAGRAPH (b)(65): By a court
order on December 24, 2003, this paragraph
(b)(55) is stayed indefinitely. The stayed pro-
visions will become effective immediately if
the court terminates the stay. At that time,
EPA will publish a document in the FEDERAL
REGISTER advising the public of the termi-
nation of the stay.

(66) Functionally equivalent component
means a component that serves the
same purpose as the replaced compo-
nent.

NOTE TO PARAGRAPH (b)(66): By a court
order on December 24, 2003, this paragraph
(b)(56) is stayed indefinitely. The stayed pro-
visions will become effective immediately if
the court terminates the stay. At that time,
EPA will publish a document in the FEDERAL
REGISTER advising the public of the termi-
nation of the stay.

(57) Fixed capital cost means the cap-
ital needed to provide all the depre-
ciable components. ‘‘Depreciable com-
ponents’ refers to all components of
fixed capital cost and is calculated by
subtracting land and working capital
from the total capital investment, as
defined in paragraph (b)(58) of this sec-
tion.

NOTE TO PARAGRAPH (b)(67): By a court
order on December 24, 2003, this paragraph
(b)(57) is stayed indefinitely. The stayed pro-
visions will become effective immediately if
the court terminates the stay. At that time,
EPA will publish a document in the FEDERAL
REGISTER advising the public of the termi-
nation of the stay.

(58) Total capital investment means the
sum of the following: all costs required
to purchase needed process equipment
(purchased equipment costs); the costs
of labor and materials for installing
that equipment (direct installation
costs); the costs of site preparation and
buildings; other costs such as engineer-
ing, construction and field expenses,
fees to contractors, startup and per-
formance tests, and contingencies (in-
direct installation costs); land for the
process equipment; and working cap-
ital for the process equipment.

NOTE TO PARAGRAPH (b)(58): By a court
order on December 24, 2003, this paragraph
(b)(58) is stayed indefinitely. The stayed pro-
visions will become effective immediately if
the court terminates the stay. At that time,
EPA will publish a document in the FEDERAL
REGISTER advising the public of the termi-
nation of the stay.
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(c) Ambient air increments. In areas
designated as Class I, II or III, in-
creases in pollutant concentration over
the baseline concentration shall be
limited to the following:

Maximum
allowable
Pollutant increase
(micrograms per
cubic meter)
Class | Area
PM. s:
Annual arithmetic mean ............ 1
24-hr maximum .........cccceeeeennee 2
PM;o:
Annual arithmetic mean 4
24-hr maximum ... 8
Sulfur dioxide:
Annual arithmetic mean ............ 2
24-hr maximum ... 5
3-hr maximum 25
Nitrogen dioxide:
Annual arithmetic mean ............ 2.5
Class Il Area
PM,.s:
Annual arithmetic mean ............ 4
24-hr maximum .........ccoceeceennnee 9
PMio:
Annual arithmetic mean ............ 17
24-hr maximum .........ccoceceeennnee 30
Sulfur dioxide:
Annual arithmetic mean ............ 20
24-hr maximum ... 91
3-hr maximum 512
Nitrogen dioxide:
Annual arithmetic mean ............ 25
Class Il Area
PM. s:
Annual arithmetic mean ............ 8
24-hr maximum .........ccoceeerennee 18
PM;o:
Annual arithmetic mean ............ 34
24-hr maximum .........ccoceeerennee 60
Sulfur dioxide:
Annual arithmetic mean ............ 40
24-hr maximum ... 182
3-hr maximum 700
Nitrogen dioxide:
Annual arithmetic mean ............ 50

For any period other than an annual
period, the applicable maximum allow-
able increase may be exceeded during
one such period per year at any one lo-
cation.

(d) Ambient air ceilings. No concentra-
tion of a pollutant shall exceed:

(1) The concentration permitted
under the national secondary ambient
air quality standard, or

(2) The concentration permitted
under the national primary ambient
air quality standard, whichever con-
centration is lowest for the pollutant
for a period of exposure.
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(b) The party or the party'attorney knewor should have 2. A party to the proceeding, or any person who directly or
known, that the motion was without any reasonable basis in lamdirectly would have a substantial interest in the proposed agency
or equity and coulehot be supported by a good faitig@ment for actionor an authorized representative or counsel.
an extension, modification or reversal of existing law (b) Paragraplta) 1.does not apply to an advisory $tahich
o BT S 5 S g 1108 292 docsnot partipate in he proceeding, _

Thatthe state loses a case does not justify the automatic imposition of fees andC) This subsection does not apply to an ex parte communica-

costs. An award depends upon whether the siapaisition had guable merit. tjon which is authorized or required by statute.
Behnkev. DHSS,146 Wis. 2d 178, 430 N.VEd 600 (Ct. App. 1988). . . .
Sub. (4) requires a party who prevails in an agenpsoposed decision to seek () This subsection does not apply to an ex parte communica-

costs within 30 days of the proposed decision, thereby permitting the heartign by an oficial or employee of an agency which is conducting
examinerto make appropriate findings on entitlement to, and amount of, costs t?ﬁmass 1 proceedin

awarded. Any disputes regarding that decision can then be resolved, along wit p 9.

merits of the underlying mattgin one final decision. Gordon $tate Medical (e) This subsection does not apply to any communication made

ExaminingBoard, 225 Wi6. 2d 552, 593 N.VId 481 (Ct. App. 1999), 98-2144 14 an agency in response to a request by the agency for information
227.49 Petitions for rehearing in contested cases. requiredin the ordinary course of its regulatory functions by rule

" h Py the agency.
((H) A'pet|t'|oc\)n for reheanng_shalclj rt1)ot b]g a Ipre&equIt_ehf_orZ%ppé%{l 2 Aghea?ling examiner or other agencficiél or employee
or review Any person aggrieved by a final order maithin _ _ xaminer of )
daysafter service of the ordefile a written petition for rehearing 'nvr%m?]'igggggf?ﬂ&?wﬁ%‘?@%t?“()fgﬁ;whg ézcghvfﬁeapeiér%ane
which shall specify in detail the grounds for the relief sought ar?q’ h i h A pf -
supportingauthorities. An agency may order a rehearington Of the pending matter the communication, if written, a memoran
own motion within 20 daysfter service of a final ordefThis sub- dumstating the substance of the communication, if oral, all writ-
sectiondoes not apply to €7.025 (3) (e) Noagency is required tenresponses to the communication and a memorandum stating

to conduct more than one rehearing based on a petition forrehd2 Substance of all oral responses made, and also shall advise all
ing filed under this subsection in any contested case. partiesthat the material has been placed on the record; however,

(2) The filing of a petition for rehearing shall not suspend y writing or memorandum which would not be admissible into

delaythe efective date of the ordeand the order shall takefet e record if presented at the hearing shall not be placed in the
onthe date fixed by the agency and shall continueféefinless record,but notice of the substance or nature of the communication

the petition is granted or until the order is superseded, modifie'2/lPe given to all parties. Any party desiring to rebut the com-
: : municationshall be allowed to do so, if the party requests the
or Sg t aRsu:I]e as prov_::algd by Iatwa | the basis of: opportunityfor rebuttal within 10 days after notice of the commu-

(3) Rehearing will be granted only on the basis of: nication. The hearing examiner or agencyi@al or employee

(2) Some material error of law. may; if deeming it necessary to eliminate thieef of an ex parte

(b) Some material error of fact. communication received, withdraw from the proceeding, in

(c) The discovery of new evidence ficiEntly strong to which case a successor shall be assigned.
reverseor modify the orderand which could not have been pre- History: 1975 c. 94.3; 1975 c. 414; 1977 c. 418; 1985 a. 182 s, Sgits. 1985
viously discovered by due diligence. s.2217.50. . . . .

K L . The failure to notify the parties of the receipt of an ex parte communication was

(4) Copiesof petitions for rehearing shall be served on all paarmiess errorSeebach.\PSC, 97 W. 2d 712, 295 N.vEd 753 (Ct. App. 1980).
tiesof record. Parties may file replies to the petition.

(5) Theagency may order a rehearing or enter an order wg7.51 Licenses. (1) When the grant, denial or renewal of
referenceo the petition without a hearing, and shall dispose of thdicense is required to be preceded by nadicg opportunity for
petition within 30 days after it is filed. If the agency does not entegaring,the provisions of this chapter concerning contested cases
an order disposing of the petition within the 30—day period, thepply.
petitionshall be deemed to have been denied as of the expiratior{2) Whena licensee has made timeipd suficient applica-
of the 30-day period. tion for the renewal of a license or a new license with reference to

(6) Upongranting a rehearing, the agency shall setrthter any activity of a continuing nature, the existing license does not
for further proceedings as soon as practicable. Proceedings ugguire until the application has been finally acted upon by the
rehearingshall conform as nearly may be to the proceedings in agency,and, if the application is denied or the terms of the new
original hearing except as the agency may otherwise direct. Iflicenseare limited, until the last day for seeking review of the
the agencys judgment, after such rehearing it appears that thgencydecision or a later date fixed by order of the reviewing
original decision, order or determination is in any respect unlagourt.
ful or unreasonable, the agency may reverse, change, neodify (3) Exceptas otherwise specifically provided by lave revo-
suspenahe same accordinglyAny decision, order or determina-cation,suspension, annulment or withdrawal of any license is law
tion made after such rehearing reversing, changing, modifyingfar unless the agency gives notice by mail to the licensee of facts
suspendinghe original determination shall have the same foreg conduct which warrant the intended action and the licensee is
andeffect as an original decision, order or determination. givenan opportunity to show compliance with all lawful require-
St;issiogfgé 1597225 4994 S B1975 ¢. 414; 1977 ¢. 139, 1979 ¢. 208; 1985 a. 182;s. Sthentsfor the retention of the license. If an agency finds that pub-

This section does not require service of a petition for rehearing within 20 daysllﬁ‘ .health’ .Safety or We”a.re '|mperat|vely reqUIreS emergency
service of the ordeonly filing. DOR v Hogan, 198 . 2d 792, 54N.W.2d 148 ~ actionand incorporates a finding to thafesft in its ordersum-
(Ct. App. 1995), 95-0438 ) ) _ marysuspension of a license may be ordered pending proceedings
Filing of a petition for rehearing under sub. (1) is not accomplished upm@iits for revocation or other action. Such proceedings shall be

ing. A petition is filed when it is physically delivered to and received bydlevant o .
authority Currier v \Wisconsin Department of Reven2806 WI App 12288 Ws.  promptly instituted and determined.

2d 693,709 N.w2d 520 05-0292 History: 1975 c. 414; 1985 a. 182 s. 3Stats. 1985 s. 227.51.
. . . Cross-refeence: See also chs. SPSahd2, Wis. adm. code.
227.50 Ex parte communications in contested cases. Summary suspension of occupational licenses is discuggesitty. Gen. 110

(1) (a) In a contested case, no ex parte communication relative
to the meritsor a threat or é€r of reward shall be made, before227.52 Judicial review; decisions reviewable. Adminis -
adecision is rendered, to the hearing examiner or any off@albof trative decisions which adverselyfe€t the substantial interests of
or employee of the agency who is involved in the decisiorany person, whether by action or inaction, wheth&rrahtive or
makingprocess, by: negativein form, are subject to review as provided in this chapter
1. An official of the agency or any other public employee o¢Xceptas otherwise provided by law and exdeptthe following:
official engaged in prosecution or advocacy in connection with (1) Decisionsof the department of revenue other than deci-
the matter under consideration or a factually related matter; osionsrelating to alcohol beverage permits issued undet 2.

2011-12 Wis. Stats. database updated though 2013 W is. Act 10 and all Supreme Court Orders enacted before May 1, 2013. Statu -
tory changes ef fective on or prior to May 1, 2013 are published as currently in ef fect. Changes ef fective after May 1, 2013 are
designated by NOTES. See Are the Statutes on this W ebsite Of ficial? (5-1-13)
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(2) Decisions of the department of employee trust funds. whosedecision is sought to be reviewed and the corresponding
(3) Thosedecisions of the division of banking that are subjett@medrespondent, as specified under. gy 1. to 4.
to review prior to any judicial reviewby the banking review 2. Unless a rehearing is requested und228.49 petitions
board,and decisions of the division of banking relating to savindsr review of contested cases shall be served and filed within 30
banksor savings and loan associations, but no other institutiogi@ysafter the service of the decision of the agemmyn all parties

subjectto the jurisdiction of the division of banking. unders. 227.48 If a rehearing is requested under s. 22749
(4) Decisions of the dice of credit unions. party desiring judicial review under this subdivision shall serve
(6) Decisionsof the chairperson of the government accountandfile a petition for review within 30 days after service of the
bility' board or the chairpersandesignee. orderfinally disposing of the application for rehearing, or within

30days after the final disposition by operation of law of any such

; ; o i ; applicationfor rehearing. The 30—day period for serving and fil-
tmhgrlg\llavgrm;nzr?n(Sdegjt?;tréc\)/ireex?;\gr:’ll?rr]itsos%rr]])_/ Judicial revieyby ing a petition under this subdivision commences on the day after

History: 1975 c. 414; 1977 c. 187, 41881 c. 79, 96391 1983 a. 27, 12283 PErsonakservice or mailing of the decision by the agency.
538 1985 a. 182 s. 3%tats. 1985 s. 227.52; 1995 a. 27 ss. $3330 (4); 1997 a. 2m. Petitions for review of cases other than contested cases

3,27;1999 a. 9182 2003 a. 332007 a. 1. . - .
Cross-reference: See s. 50.03 () for review under subchapter | of chapter 50.Sha” be served and filed within 30 days after personal service or

Legislative Council Note, 1081The amendment to s. 227.15 applies court reviedn@iling of the decision by the agency.
underch. 227 to revocations, suspensions and nonrenewals by the department of per 3 |f the petitioner is a resident, the proceedings shall be held

mitsissued by it. [Bill 300-A] in.th . . f h h h 2 id
An order of the tax appeals commission refusing to dismiss proceedings for Ié@kt € circuit court for the county where the petitioner resides,

of jurisdiction was not appealable because the merits of the case were still pend@xceptthat if the petitioner is an agendle proceedings shall be
Paschv. DOR, 58 Wis. 2d 346, 206 N.Vizd 157 (1973). in the circuit court for the county where the respondent resides and

The requirements of ss. 227.15 and 227.16 (1) [no@2§s52 and 227.53 (1)] for ; :

standingto seek review of an administrative decision do not create separate and i ceptas prowded Inss. 73'0301_ (2) (b) 2.,77.59 (6) (b)' 182.70
pendentriteria, but both sections essentially require that to be a person aggrieved ), and 182.71 (5) (g). If the petitioner is a nonresident, the pro-
standingpurposes, one must have an interest recognized by law in the subject m@@édingshall be held in the county where the property affected
that is injuriously &&cted by the decision. ¥éonsins Environmental Decade, Inc. P . . . d

v. PSC,69 Wis. 2d 1,230 N.\W2d 243 (1975). by the decision is located aff, no property is d&cted, in the

An order of the employment relations commission directing an election and de@®@unty where the dispute arose. If all parties stipulate and the
mining the bagaining unit under .70 (4) (d)is not reviewable. @t Allis v.  courtto which the parties desire to transfer the proceedings agrees,

WERC,72 Ws. 2d 268, 240 N.\VZd 416 (1976). : . .
An unconditional interim order by the public servimemmission fixing utility the proceedings may be held in the county designated by the par-

ratespending final determination was reviewable when no provision was made f#2S. If 2 or more petitions for review of the same decision are filed
therefund of excess interim rates. Friends of the EafiSC, 78 W6. 2d 388, 254 in different counties, the circuit judge for the county in which a

N.W.2d 299(1977). L X L. N " |

The decision of the PSC not to investigate under ss. 196.28 and 196.29 was a nﬁr?gtlon for I’e\'/IE\_N'Of the. decision Was. f!rSt filed shall determine
viewable discretionary determination. Reviewable decisions are defWeston evenue for judicial review of the decision, and shall order trans
sin’s Environdmemal Decad((ja, Inc.R;SC, 93 md 653287 N.\(/‘VZd 7hS7 (1980). ) fer or consolidation where appropriate.

A court order setting aside an administrativéer and remanding the case to the . PP
administrativeagency was appealable as of right. Bear@B$hHR, 102 Ws. 2d 70, (b) The petition shall state the nature of the petiticnietter-
306N.W.2d 22 (1981). est, the facts showing that petitioner is a person aggrieved by the

Because an appointment tdicé was an administrative decision, a challenge ofjecision,and the grounds specified in s. 227upon which peti-

i‘j"f‘\’,'v?gf‘“;d”‘ggz[d3gg'¥$_ﬁ{,“ ade E’&d %stlggg‘))_@[ate exrel. Frederick @oX, e contends that the decision should be reversed or modified.

A declaratory judgment action was improper when the plititifnot pursue any  The petition may be amended, by leave of court, though the time

(aé’?”Aag"f’fg“ges‘Te;#”ﬂi’gc“- 227urkow v DNR, 216 Vi. 2d 273, 576 NI 288 for serving the same has expired. The petition shall be entitled in
The division of hearings and appeals is not adigency chayed with the adminis- th@name of the person serving it as petitioner and the nathe of

tration and enforcement of the statutes involved and does not have experieagencywhose decision is sought to be reviewed as respondent,

administeringthe underlying program. Unless the line agency has adoptedsDHA, f e A e :

interpretatioras its own, de now@view of a DHA decision is appropriate. Buettneéxcem that in petitions for rewew of decisions of the following

v. DHFS, 2003 WI App 90264 Ws. 2d 700, 663 N.V2d 282, 01-0981 agenciesthe latter agency specified shall be the named respon-
Unlike factual questions, or questions with legal issues intertwined with factygbnt:

determinationsneither party bears any burden when the issue before the court'is L

whetheran administrative agency exceeded the scope pbitrs in promulgating 1. The tax appeals commission, the department of revenue.

arule. The court examines the enabling statute de novo to ascertain whether the stat : . PR .
utegrants express or implied authorization for the rule. Any reasonable giubt 2. The banking review board, the division of banking.

(7) Thosedecisions othe department of workforce develop

taining to an agency's implied powers are resolved against the agéfisgonsin 3. The credit union review board, thdioé of credit unions.
CitizensConcerned for Cranes and DoveBMR, 2004 WI 40, 270 \lé. 2d 318, 677 . . . . Lo
N.W.2d 612, 02-166. 4. The savings institutions review board, the division of bank-

e SUEEL 0 JUdil Tovieneast law has ostanihod that the legiiative et wing» EXCEPLIT the petitioner is the division of banking, the prevail
to limit judicial review to final orders of an agencé final order for purposes of judi ?ﬁg parties before the savings Institutions review board shall be the
cial review directly afects the legal rights, duties, or privileges of a person. Orleamedrespondents.
aspecbf this standard is whether the person would have another opportunity for judi s .
cial review whereas an interlocutory order is one under which the substantial rights (C) A copy of the pet_ltlor_] Sha" be Serv_ed pe_rsong!ly or by—pertl
of the parties remain undetermined ‘and the cause is retained for further action. Sfead mail or, when service is timely admitted in writing, by first
Clubv. DNR, 2007 W1 App 181, 304 18/ 2d 614 736 N.W2d 918/06-2653 class mail, not later than 30 days after the institution of the pro-
Administrativedecisions eligible for judicial review in ¥tonsin. Klitzke, 61 ceeding upon each party who appeared before the agency in the

MLR 405 i ’ - ;
proceedingn which the decision sought to be reviewed was made

227.53 Parties and proceedings for review . (1) Except Or upon the partg attorney of record. A court may not dismiss
asotherwise specifically provided by laany person aggrieved the proceedlng_ for review solely because of a failure to serve a
by a decision specified in s. 227.58all be entitled to judicial copy of the petition upon a party or the pastgttorney of record
review of the decision as provided in this chapter and subjectiflessthe petitioner fails to serve a person listed as a party for pur-
all of the following procedural requirements: posesof review in the agency'decision under s. 227.47 the per-

() 1. Proceedings for review shall be instituted by serving®@"s attorney of record.
petition therefor personally or by certified maipon the agency ~ (d) Exceptin the case of the tax appeals commission, the bank
or one of its officialsand filing the petition in the fi€e of the ing review board, the credit union review board, and the savings
clerk of circuit court for the county where the judicial review-proinstitutionsreview board, the agency and all parties to the pro-
ceedings are to be held. If the agency witesasion is sought to ceedingbefore it shall have the right to participate in the proceed
be reviewed is the tax appeals commission, the banking revievgs for review The court may permit other interested persons to
board,the credit union review board, or the savings institutioristervene. Any person petitioning the court to intervene shall
review board, the petition shall be served upon both the ageseyvea copy of the petition on each party who appeared before the
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agencyand any additional parties the judicial review at least 5 Becausearties to an agency proceeding have the right to participate in judicial

: . e review proceedings under the first sentence in sub. (1) (d), those parties are not part
daysprlor to the date set for hearmg on the petition. of the group referred to as “other interested persons” in the second sentence and there

(2) Everyperson served with the petition for review as prdere are not entitled to petition for permissive intervention. Under sub. (1) (d) the peti
videdin thissection and who desires to participate in the proce%%n to intervene must be served all parties to the judicial review at least 5 days

\ > whe OCC  forethe hearing on the intervention petition. Citizens Utility BoardiSC, 2003
ings for review thereby instituted shall serve upon the petitiongfy app 206, 267 e, 20 414. 671 N.\Zd 11 02-1834 ity Boa

within 20 days after service of the petition upon such person, asa general mattesub. (1) (a) 2. &rds a petitioner 30 days from the date of ser-
noticeof appearance clearly stating the perscpmisition with ref- viceof the original adverse agency decision to file a petitojudicial review The

. . f e » extendeddeadline for filing a petition for judicial review applies only when rehearing
erence to each material allegation in the petitiod to the &ifm- s\ equested under s. 227.49. Section 227.49 (1) specifies that the petition for rehear

ance,vacation or modification of the order or decision undeiig must be filed, meaning physically delivered to and received by the agéthiy

review Such notice, other than by the named respondent sRRAHays of the initial decision. If a petition for rehearing is not filed within the 20-day
! ! limit, a rehearing is not properly requested under s. 227.49 and the petitioner
alsobe served on the named reSpondent and the attorney gen énot acquire the benefit of the extended deadline for petitioning for judicial

andshall be filed, together with proof of required service thereagyiew Currier v Wisconsin Department of Reven@806 WI App 12288 Ws. 2d

with the clerk of the reviewing court within 10 days after such Ségaltﬁ%?ig';\#\gﬁ)d ?f)oc?ig_r?cigglearly prescribe which governmental entity must be

Y'Ce- Service of all SUbsequent pape_rs or notices in such proc edand servéd as respondent in this case,’BH#tice gave clear instructions and

ing needbe made only upon the petitioner and such other persamsfied any ambiguity in sub. (1), making the petitioseailure to follow the notice

ashave served and filed the notice as provided in this subsect pgasonabland dismissal of the petition for judicial review propatfl Star Rent

or have been permitted to intervene in said proceeding, as parigSs: cos o5 sees of nsportation, 2006 W 85, 262 2d 615, 716

thereto,by order of the reviewing court. Sub.(1) (b)does not authorize a circuit court to dismiss a petition for judicial review
History: 1971 c. 243; 1975 c. 94 5. 1975 c. 414; 1977 c. 26 5.;7977 c. 187; becausét does not show the nature of the petitiocaénteresbr state a ground for

1979c. 90, 208355 1985 a. 149 s. 10985 a. 182 ss. 3B7: Stats. 1985 s. 227.53; relief under s. 227.57 unless the petitioner has notice of the possibility of dismissal

1987a. 27, 313399 1991 a. 221; 1995 a. 27; 1997 a. 27; 1999 a.;R@HEL a. 38; anda reasonable opportunity to request lemvamend the petition. The claimed

2003a. 33, 1182005 a. 253; 2009 a. 324. deficiencymust be raised by motion of the respondent and may not be raised by the
The circuit court had no jurisdiction of an appeal fromttheappeals commission CUrt sua sponte. JacksarliRC, 2006 WI App 97, 293 W. 2d 332, 715 N.vid

whenthe petition for review was served only on the department of revenue and fof 05-2123 . N

onthe commission within the allowed 30 days. BrachlOR, 48 Wis. 2d 184, 179 he 30-day limitation period under sub. (1) (a) riggered only by s. 227.48

N.W.2d 921 (1970). serviceof the decision upon the parties, which occurs on the date the desision
Service on the department of a notice of appeal by ordinary mail, when receif§ledo the parties, not the various dates of receipt. Once the time limitation is trig

in time and not prom%tly objected to was goo%pservige. Servi¥:e onfanstafoer  9eredstrict compliance is required. igonsin Power & Light Co..\PPSC, 2006 WI

of the department was $iafent when in the past that individual had represented hinf\PP 221, 296 \is. 2d 705, 725 N.V2d 423, 05-3092

selfas an agerand as an attorney for the department. Hamilt@ibMHR, 56 Ws.

2d673 203 N.W2d 7 (1973). 227.54 Stay of proceedings. The institution of the proceed-

An appeal will not lie from an order denying a petition to reopen an earlier P P Qi
orderwhen no appeal was taken from the order or the order denying rehearing wi h for r.e""?"" shall not stay enforcement of the agency dt_acnsmn.
30days. wn of Caledonia PSC 56 Ws. 2d 720, 202 N.VEZd 912 (1973). ereviewing court may order a stay upon such terms as it deems

A failure to strictly comply wittthe caption requirements of sub. (1) does not divefairoper except as otherwise provided in $86.43 253.06 and
a court of jurisdiction if all other jurisdictional requirements are met. EvaDIsAD,  448.02(9).

62 Wis. 2d 622, 215 N.\Zd 408 (1974). _— . . History: 1983 a. 27; 1985 a. 182 5.;3ats. 1985 s. 227.54; 1987 a. 5; 1997 a.

Whenthe taxpayer failed to serve a copy of his petition for review of a decisi 311 2007 a. 20, 1962009 a. 28
andorder of the tax appeals commission upon the department of revenue within 30 e .
days,the circuit court had no jurisdiction. CudahyDOR, 66 Ws. 2d 253, 224 . . .

N.W.2d 570 (1974). 227.55 Record on review. Within 30 days after service of

The implied authority of the PSC under various provisions of ch. 196 to insure ttige petition for review upon the agenay within such further

future supplies of natural gas will remain @asonably adequate andfmiént as : i
practicableindicates a legallyecognized interest of the environmental group memt'me as the court magpllow, the agency shall transmit to the

bersliving in the area &écted by the commission order in the future adequatyesf ~ reviewingcourt the original or a certified copy of the entire record

servicethat is suficient to provide standing if the facts allegadhe petition are true  of the proceedings in which the decision under review was made
to challenge the commissiaailure to consider conservation alternatives tgthe !

posedpriority system. Wsconsins Environmental Decade, Inc.RSC69 Wis. 2d inc'gqing all pleadings, nOt?Ce& teStian@(hibitS; find!ngs,
1,230 N.W2d 243(1975). decisionsprders and exceptions, therein; but by stipulatioallof

A county had standing to challenge the validity of a rule not adopted in conforrry‘mrtiesto the review proceedings the record may be shorteyned
with ss. 227.02 througk27.025, 1983 stats. Dane Countfp#SS,79 Ws. 2d 323 . - -
255N.W.2d 539(1977). eliminatinganyportion thereof. Any partpther than the agency

“Parties” under sub, (1) (c), 1975 stats., are those persons affirmatiseign-  refusingto stipulate to limit the record may be taxed by the court
stratingactive interest in the proceedings; the PSC must identify partissoigin's ~ for the additional costs. The record may be typewritten or printed.

EnvironmentaDecade, Inc. >SC, 84 Wé. 2d 504267 N.W2d 609 (1978). The exhibits may be typewritten, photostated or otherwise repro
h 1lisi licabl judicial revi ings. i 4 . !
o et ﬂ%écggﬁé?%galé%fw proceedings. Omerni&NR, 9 duced,or, upon motion of any partpr by order of the court, the
Service on a department rather tharacspecific division within the department orlglnal eXhlblt§ shall accompany t.he reCOI’d.. . The conaty
wassuficient notice under this section. Sunnyvieillage v DOA, 104 Wss. 2d 396,  requireor permit subsequent corrections or additions to the record

311N.W.2d 632 (1981). :
Whenthe petitioners lacked standing to seek review and the intervenors filed a%?ren d?elg]sesd dliglralple' 1985 s. 227 55

the time limit in sub. (1), the intervenors could not continue to press their claim. Fox1iStory: 1985 a. s41; Stats. 1985 s. 227.55. _

v. DHSS,112 Wis. 2d 514334 N.W2d 532 (1983). Time provisions under this section are mandataMagner v State Medical
The test fordetermining whether a party has standing is: 1) whether the agerfe§@miningBoard,181 Ws. 2d 633511 N.W.2d 874(1994).

decisiondirectly causes injury to the interesitthe petitioner; and 2) whether the

\"ﬁizerztgTé%’jg{ljsNrfAcl‘z’g”ég%‘gl%ysg‘”‘ﬂsm Management of ¢onsin vDNR, 144 227 56  Additional evidence; trial; motion to dismiss;
Althoughit may not be able to sue the state, a county has standing to bring a petﬁgne.ndmg petition. . (1) If before the date set for trial, _a_pphca .

for review because the petition initiates a special proceeding rather than an actié) is made to the circuit court for leave to present additional evi

RichlandCounty v DHSS,146 Wis. 2d 271430 N.W2d 374 (Ct. App. 1988). denceon the issues in the case, and it is shown to the satisfaction

Delivery of a petition to an agency attorney did not meet the requirements-for iti i i i
vice under sub. (1) (a) 1. Wisensel vDHSS.179 Ws, 2d 637, 508 N \Vzd 33 (Ct. %f the court that the additional evidence is material and that there

App. 1993). were good reasons for failure to present it in the proceedings
The time provisions under sub. (2) are mandatvggner v State Medical beforethe agencythe court may order that the additional evidence
ExaminingBoard, 181 M. 2d 633, 51 N.W.2d 874 (1994). betaken before the agency upon such terms as the court may deem

In the case of a ch. 227 petition for revi¢e petition commences the actiather e A .
thancontinuing it. As an attorney is not authorized to accept the service of procgépper' The ag_e_ncy maY modify its fmdmg_s an(_j decision _by r_ea-
commencingan action, service on the attorrggneral rather than the agency is insuf-s0n of the additional evidence and shall file with the reviewing

ficient to commence an action for reviewGimenez vState Medical Examining iti i i ifi
Board 229 Ws. 20 312, 600 NEd 28 (Ct. App. 1999), 98-1367 courtthe additional evidence together with any modified or new

Section227.48 applies only to contested cases. By virtue of the reference t§iBdings or decision.
227.48 the 30-day deadline in sub. (1) (a) 2. is inapplicable to noncontested cases(z) Proceedingg)r review of administrative agency decisions

Becausehere is no statutory limit for noncontested cases, a 6-month default limi . . . X .
tion applies. Hedrich.\Board of Regents of the University ofisonsin System, E?sprowded in this chapter may be brought on for trial or hearing

2001WI App 228, 248 Wé. 2d 204, 635 N.VEd 650, 00-2002 atany time upon not less than 10 days’ notice given after the expi-

2011-12 Wis. Stats. database updated though 2013 W is. Act 10 and all Supreme Court Orders enacted before May 1, 2013. Statu -
tory changes ef fective on or prior to May 1, 2013 are published as currently in ef fect. Changes ef fective after May 1, 2013 are
designated by NOTES. See Are the Statutes on this W ebsite Of ficial? (5-1-13)
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CHAPTER 285
AIR POLLUTION

SUBCHAPTERI SUBCHAPTER VI
DEFINITIONS WASTE INCINERATORS; OZONE DEPLETING
285.01 Definitions. SUBSTANCES; EMISSION LIMITS
SUBCHAPTER I AND OTHER REQUIREMENTS
GENERAL POWERS AND DUTIES 285.51 Solid waste incinerator operator certification.
285.11  Air pollution control; department duties. 285.53  Testing emissions from medical waste incinerators.
285.13  Air pollution control; department powers. 285.54 Medical waste incinerator fees.
285.14 State implementation plans. 285.57 Emission of ozone-depleting substances.
285.15 Interstate agreement. 285.59 Recovery of ozone—depleting refrigerants.
285.17 Classification, reporting and monitoring. SUBCHAPTER VII
285.19 Inspections. PERMITS AND FEES
SUBCHAPTER IlI 285.60 Air pollution control permits.
AIR QUALITY STANDARDS, PERFORMANCE 285.61 Construction permit application and review
STANDARDS; EMISSION LIMITS AND 285.62 Operation permit; application, review and effect.
NONATTAINMENT AREAS 285.63 Criteria for permit approval.
285.21 Ambient air quality standards and increments. 285.64 Criteria for operation permits for stationary sources.
285.23 Identification of nonattainment areas. 285.65 Permit conditions.
285.25 Air resource allocation. 285.66 Permit duration and renewal.
285.27 Performance and emission standards. 285.67 Permit revision, suspension and revocation.
285.28 Agricultural waste; hazardous air contaminants. 285.68 Failure to adopt rule or issue permit or exemption.
285.29 Best available retrofit technology. 285.69 Fees.
SUBCHAPTER IV SUBCHAPTER VIl
VOLATILE ORGANIC COMPOUNDS AND MOBILE SOURCES; EMISSION MISCELLANEOUS
LIMITS AND STANDARDS 285.70 Confidentiality of records.
285.30 Motor vehicle emissions limitations; inspections. 285.71 Federal aid.
285.31 Gasoline vapor recovery 285.73 Local air pollution control programs.
285.33 Employee trip reduction program. 285.75 County program.
285.35 Clean fuel fleet program. 285.76 Notice concerning proposed area redesignations.
285.37 Reformulated gasoline. 285.77 Machinery use.
285.39 \Volatile oganic compounds growth accommodation and replenishmen285.78  Registration of early emission reductions.
SUBCHAPTER V 285.79 Smallbusiness stationary source technaradl environmental compliance
SULFUR DIOXIDE AND NITROGEN OXIDE assistanc@rogram. i
EMISSION RATES AND GOALS 285.795 Small business environmental council.
285.41 Sulfur dioxide emission rates after 1992; major utilities. SUBCHAPTER IX
285.43 Sulfur dioxide emission rates; state—owned facilities. ENFORCEMENT PENALTIES
285.45 Sulfur dioxide emission goals after 1992; majtifities and other lgje air  285.81 Hearings on certain air pollution actions.
contaminansources. 285.83 Violations: enforcement.
285.47 Nitrogen oxide emission goal; major utilities. 285.85 Emegency procedure.
285.48 Nitrogen oxide emissions reductions. 285.86 Asbestos citations.
285.49 Trading program for nitrogen oxide emissions credits. 285.87 Penalties for violations relating to air pollution.
SUBCHAPTERI (b) The apportionment among air contaminant sources of the
differencebetween an ambient air increment and the baselinre con
DEFINITIONS centrationif a baseline concentration is established.

L . (7) “Allowable emission” means the emission rate calculated
rZeSSQPrésotDrg;\r/]\/lité%nS' In this chapter unless the context usingthe maximum rated capacity of the origin of, or the equip-
q o i N N ment emitting anair contaminant based on the most stringent
(1) “Air contaminant” means dust, fumes, mist, liquid, smokgjicableemission limitation and accounting for any enforceable

other particulate mattervapor gas, odorous substances or anyermit conditions which limit operating rate, or hours of opera
combinationthereof but shall not include uncombined wat Fon. or both.

vapor. . - .
b (8) “Ambient air increment” means the maximum allowable

(2) “Air contaminant source”, or “source” if not otherwis } B ; ;
modified, means any facilitybuilding, structure, installation,etoncemrat'omf an air contaminant above the base line concentra

equipmentyehicle or action that emits or may emit an air contari®"" . . . ) , . )
inant directly, indirectly or in combination with another facility, (9) “Ambient air quality standard” mearslevel of air quality
building, structure, installation, equipment, vehicle or action. Which will protect public health with an adequate gaof safety

(3) “Air pollution” means the presence in the atmosphere 3 M2y be necessary to protect public welfare from anticipated
oneor more air contaminants in such quantities and of such dufdverseeffects.
tion as is or tends to be injurious to human health or welfare, ani-(9m) “Architectural coating” means a coating applied to a sta-
mal or plant life, or propertyor would unreasonably interfere withtionary structure, including a parking lot, and its appurtenaaces

the enjoyment of life or property. to a mobile home.
(4) “Air pollution control permit” means any permit required (10) “Attainmentarea” means an area which is not a nonat-
or allowed under s. 285.60 tainmentarea.

(5) “Allocation of the available air resource” means either:  (11) “Base line concentration” means concentration in the

(a) The apportionment among air contaminant sources of tgnospheref an air contaminant which exists in an area at the
differencebetween an ambient air quality standard and the cdiwe of the first application to the U.S. environmental protection
centrationin the atmosphere of the correspondingcaittaminant agencyfor a prevention of significant deterioration permit under
in existence at the time the rule promulgated under s. 285£25USC 7475 or the first application for an air pollution control
becomesffective; or permitunder s. 285.6€br a major source located in an attainment
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sources. Under the system, the department may not registeremuceair pollution and with other assistance in pollution preven-
reductionin emissions of greenhougases if the reduction wastion and accidental release detection and prevention.
madebefore January 1, 1991. (c) A compliance assistance program that assists small busi-
(b) The department may establish and operate systems unmssstationary sources in determining applicable requirements
which the department registers reductions in emissions of finaderthis chapter and s. 299.a8d in receiving air pollution con-
particulatematter mercury or other air contaminants identified byrol permits in a timely and #€ient manner.
the department if the reductions are made before the reductiongd) Mechanisms to ensure that small business stationary
arerequired by law sourcegeceive notice of their rights under the federal clean air act
(c) The department may verify and quantidyrequire the ver andstate laws implementing the federal clean air actiraaner
ification and quantification of, emission reductions that a persamdform that assures reasonably adequate time for small business

seeksto register under paa) or (b). stationarysources to evaluate compliance methods and any rele-
(d) Registration of emission reductions under this sectiongntor applicable proposed or final regulation or standard issued
voluntary underthe federal clean air act.

(3) (@) The department shall promulgate rules for the system (€) Mechanisms for referring small business stationary sources
undersub.(2) (a) In promulgating the rules, the department shdp gualified auditors to determine compliance with the federal
makethe system as consistent as possible with other state, fed@@fnair act and state laws implementing the federal clean air act
and international programs designed teduce emissions of and other mechanisms for informing small business stationary
greenhousgases. sourcesof their obligations under the federal clean air act and state

(b) The department shall promulgate rules for any syttetn laws. . . .
the department establishes under sub. (2) (b). In promulgating thelf) Procedures for consideration of a request from a small busi-
rules, the department shall make the system as consistent-as p§§sstationary source for alteration of any required work practice
siblewith other state, federal and international programs desigridfgechnological method of compliance with this chapter or of the
to reduce emissions of the substances covered by the systencheduleof measures that must be taken to implement a required

History: 1999 a. 195. work practice or method of compliance before an appliczdme
pliancedate, based on the technological and finareaphbility
285.79 Small business stationary source technical of the small business stationary source.
and environmental compliance assistance program. (4) GRANTING ALTERATIONS. The department may not grant an

(1) DeFiNniTIoN.  In this section, “small business stationanglteration under sub. (3) (f) unless the alteration complies with the
source”means a stationary source designated under sub. (2) (ajesfuirementf the federal clean air act and any applicable plan
exceptas provided in sub. (2) (b), a stationary source that satisfigglers. 285.1 (6). If those applicable requirements are set forth

all of the following criteria: in federal regulations, the department may only grant alterations

() Is owned or operated by a person that employs 100 or fe@éhorized in those regulations.
individuals History: 1991 a. 302; 1995 a. 227 s. 4&ats. 1995 s. 285.79; 2D4. 32.

! i . Cross-refeence: See also ch. NR 43Ws. adm. code.

(b) Is a small business concern, as determined urdeSC
632(a). 285.795 Small business environmental council.

(c) Is not a major stationary source, as defined in pieswul- (1) Thesmall business environmental council shall do all of the
gatedby the department. following:

(d) Does not emit 50 tons or more per year of any regulated pol-(a) Advise the department concerning thieetiveness of the
lutant. small business stationary source technical and environmental

(e) Emits a total of less than 75 tons per year of all regulaté@mpliance assistance program under s. 285.d@fficulties
poliutants. encounteredy small business stationary sourcegjefsed in s.
(2) DESIGNATIONS AND EXCLUSIONS. (@) In response to a peti-285'79(1)' in complying with s. 299.18nd ch. 28%nd the degree

tion by a stationary source, the department,rhgyule, designate a%severity of enforcement of s. 299.4Ad ch. 28%gainst small

asa small business stationary source any stationary source lnesssta_ltlon.ary sources. . .
doesnot meet the criteria of sub. (1) (c), @)e)but that does not c) Review information to be provided to small business sta-

emita total of more than 100 tons per year of all regulated polfienary sources in connection with299.15and ch. 28%o ensure
tants. that the information can be understood by persons without techni-

: : | training.

(b) The department maby rule, after consultation with the ca . ) )
administratorsf the federal environmental protection agency and (d) Provide other advice, as directed by the secretzgted
the federal small business administration, exclude from the defi§) @ssisting small businesses in complying with federal and state
tion of small business stationary source any category or subca&-Pollution laws.
gory of stationary source that the department determines to havé2) Theemployees of the department whofsttaé small busi-
sufficient technical and financial capabilities to meet the requir@essstationary source technical and environmental compliance
mentsof the federal clean air act without the assistance providassistanc@rogram under s. 285.&hall provide the small busi-
underthis section. nessenvironmental council with the assistance necessary to com

(8) AssISTANCE PROGRAM. The department shall develop anB'y,W'th_ sub. (1) _ _ _
administera small business stationary source technical and enyiisioy: 1991 a 302; 1995 a. 227; 2007 a. 125,132 s. 3334tStats. 201
ronmentalcompliance assistance program. The program sha
includeall of the following:

(@) Mechanisms to develop, collect and coordinate informa- SUBCHAPTERIX
tion concerning methods and technologies that small business sta-
tionary sources can use to comply with the federal clean aanalct ENFORCEMENT PENALTIES

programsto encourage lawful cooperation among small business
Stationarysources or other persons to further COmpIiance with tbg581 Hearings on certain air po”ution actions.
federalclean air act. (1) PERMIT HOLDER; PERMIT APPLICANT; ORDER RECIPIENT. Any

(b) Mechanisms for providing small business stationapermit, part of a permit, condition or requirement in a permit,
sourceswith information concerning alternative technologiesprder, decision or determination by the department under ss.
processchanges, products and methods of operation that h@R6.39 285.60to 285.69r 285.75shall become &ctive unless

2011-12 Wis. Stats. database updated though 2013 W is. Act 10 and all Supreme Court Orders enacted before May 1, 2013.
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the permit holder or applicant or the order recipise¢ks a hear- or issue an appropriate order for the prevention, abatement-or con
ing challenging the action in the following manner: trol of the problems involved or for the taking of such other correc-

(a) Petition. The persorseeking a hearing shall file a petitiontive action as may be appropriate. If the department findsithat
with the department within 30 days after the date of the actigi®lation has occurred, it shall rescind its ordény order issued
soughtto be reviewed. The petition shall set forth specifically trRspart of a notice or after hearing may prescribe one or more dates
issuesought to be reviewed, the interest of the petiticherrea- by which necessary action shall be taken in preventing, abating or
sonswhy a hearing is warranted and the relief desired. Upéantrollingthe violation.
receiptof the petition, the department shall hold a hearing after at(2) Thenotice under sub. (1) (a) 1. for an alleged violation of
least10 days’ notice. rulespromulgated under s. 285.31 (3) may include a tag or other

(b) Hearing. The hearing shall be a contested case uritler Noticeplaced on the dispensing equipment that is alleged to be in
227. At the beginning of the hearing the petitioner shall prese‘ﬂt&'_atlon ‘13;7T1U|e§2p|’0mzlé|gzatll?g7;lnd3<3f723i957-931 S)- soro <. 221
evidence in support of the allegations made in the petition. FoltiFen: S ToT 2 ian asal 1ob0 o 204, TORL n 30, 100 o\ 257 20B4)
lowing the hearing the departmexnéction may be fifmed, mod-  7995s. 285 .83.
ified or withdrawn. Cross-refeence: See also chs. NR 4$81d494, Wis. adm. code.

(1m) EFFECT OF A CHALLENGE. (@) Subject to pai), if a per-
mit holder or applicant seeks a hearing challenging parpefrait
or a condition or requirement in a permit under s@, the
remainderof the permit shall becomefeftive and the permit
holder or applicant mayat its discretion, begin the activity for

285.85 Emergency procedure. (1) If the secretary finds
that a generalized condition of air pollution exists and that it
createsan emergencyrequiring immediate action to protect
humanhealth or safetyhe or she shall order persons causing or

h A > A ..~ contributingto the air pollution to reduce or discontinue imredi
which the application was submitted or for which the permit Waaﬁelythe emission of aicontaminants, and such order shall fix a
issued. L . ) . placeand time, not later than 24 hours thereaftara hearing to

(b) An emission limitation contained in a construction permie held before the department. Not more than 24 hours after the

becomeseffective despite a challenge under.fa), unless the commencementof such hearing, and without adjournment

permit holder or applicant challenging the emission limitatioghereof, the natural resources board shafiraf, modify or set
obtains a stay of the emission limitation from the hearingsidethe order of the secretary.

examineror court considering the challenge. _ (2) In the absence of a generalized condition of air pollution
(2) OTHER PERSONS. Any person who is not entitled to seek g the type referred to in sub. (1jthe secretary finds that emis-
hearingunder sub(1) (intro.) and who meets the requirements afjonsfrom the operation of one or more air contaminant sources
s.227.42 (1) or who submitted comments in the public commeBtcausing imminent danger to human health or safietyr she
procesaunder s. 285.62 (4) or (K)ay seek review under sub. (L)may order the persons responsible for the operations in question
of any permit, part of a permit, ordelecision or determination by to reduce or discontinue emissions immediatelthout regard to
the department under ss. 285,385.60to 285.6%r 285.75 5.285.83 In such event, the requirements for hearing afiminaf
(3) MINING HEARING. Subsections (1and (2)do not apply if ance,modification or setting aside of orders set forth in $up.
a hearing on the matter is conducted as a part of a hearing unthatl apply.
s. 293.43 History: 1979 c. 34s. 983m2102 (39) (g); 1979 c. 176; Stats. 1979 s. 144.424;
(4) REVIEW OF DEPARTMENTDETERMINATIONS. An aif pollution 1922 2278 Stistats. 1995 ihzﬁiefws adm. code
control permit, part of an air pollution control permit or deter- ' ' T ’
minationby the department under ss. 2852385.60to0 285.6%r 285.86 Asbestos citations. (1) The department may fol-
285.75is not subject to review in any civil or criminal enforcetow the procedures for the issuance of a citation und@3ss0
mentaction for a violation of this chapteiThis subsection does to 23.99to collecta forfeiture from a person who commits a viola
not restrict the ability of a person to challenge an administratitien specified under sub. (2)
rule as provided in £227.40 (2). (2) Thedepartment shall promulgate rules that specify viola-

History: 1979 c. 34, 2211985 a. 182 s. 51991 a. 302; 1995 a. 227 s. 5@2ats.  tj i
10958 355.812003 3. 1182000 5. 28, tions of rules relating to asbestos abatement and management that

This section permits the persons identified in subs. (1) and (2) to challenge mpromulgated under ss. 285,PB5.13 285.17and 285.2%0
apart of a permit, or only certain conditions or requirements. It does not address chsub.(1) applies. In a rule promulgated under this subsec-
adecision issued by an administrative law judge after the administrative hearing; imi i ili
final. Sierra Club vDepartment of Natural Resourc2607 WI App 181, 304 4. %6n, the department may I.Imlt the appllcablllty of SUb'.t(a$ed
2d 614, 736 N.\2d 918, 06-2653 on the frequency of violation and on health and environmental

Sub. (4) provides in unequivocal terms that enumerated permits and determiigks caused by the violation.

Eg}ggﬁre not subject to reviewJ.S. v Murphy Oil USA, Inc. 143 FSupp. 2d 1054 (3) The department shall submit any proposed rules under

sub.(2) to the department of justice. The department may not pro-
285.83 Violations: enforcement. (1) (a) If the department mulgatea rule under sub. (2)nless the rule is approved by the
hasreason to believthat a violation of this chapter or209.15 dipaftmelggg jugtice.
or any rule promulgated or special ordelan approval or permit  History: a. 9.
issue)c/iunde? this cﬂapter or gQQ.lSha?occu’r)r%d, it ma)?: Cross-refeence: See also ch. NR 44Ws. adm. code.

1. Cause written notice to be served upon the alleged viola@85.87 Penalties for violations relating to air pollution.
Thenotice shall specify the alleged violation, and contain the fin(t) Exceptas provided in £85.57 (5) or 285.59 (8anyperson
ings of fact on which the chge of violation is based. The noticewho violates this chapter or any rule promulgated, any permit
may include an order that necessary corrective action be takesuedor any special order issued under this chapter shall forfeit
within a reasonable time. This order shall become effectivet less than $10 or more than $25,000 for each violation. Each
unlessno later than 30 days after the date the notice and orderdsig of continued violation is a separate offense.
servedthe person named in the notice and order requeststin (2) (a) Except as provided in p&b), any person who inten-
ing a hearing before the department. Upon such request, {is@ally commits an act that violates, or fails to perform an act
departmenshall after due notice hold a hearing. Instead of a8quiredby this chapterexcept s. 285.5%r any rule promul-
order the department may require that the alleged violator appggafed,any permit issued or any special order issued under this
beforethe department for a hearing at a time and place speciftgghpterexcept s. 285.5%hall be fined not more than $25,000 per
in the notice and answer the ajjes complained of; or day of violationor imprisoned for not more than 6 months or both.

2. Initiate action under s. 285.59 (8)285.87 (b) If the conviction under pa(a) is for a violationcommitted

(b) If after such hearing treepartment finds that a violation after another conviction under pda), the person is guilty of a
hasoccurred, it shall &fm or modify its order previouslissued, Classl felony, except that, notwithstanding the maximum fine
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NR 405.01  Applicability; purpose. NR 405.10 Air quality models.
NR 405.02 Definitions. NR 405.11  Air quality analysis.
NR 405.025 Methods for calculation of increases in actual emissions. NR 405.12  Source information.
NR 405.03 Restrictions on area classifications. NR 405.13  Additional impact analyses.
NR 405.04  Exclusions from increment consumption. NR 405.14  Sources impacting federal Class | areas — additional requirements.
NR 405.05 Redesignation. NR 405.15  Public participation.
NR 405.06  Stack heights. NR 405.16  Source obligation.
NR 405.07 Review of major stationary sources and major modifications —NR 405.17  Innovative control technology

sourceapplicability and exemptions. NR 405.18 Plant-wide applicability limitations @.s).
NR 405.08 Control technology review. NR 405.19 Forest County Potawatomi Class | area.
NR 405.09  Source impact analysis.

NR 405.01 Applicability; purpose. (1)  APPLICABILITY. (c) For any emissions unit that has not begun normal opera-

The provisions of this chapter apply to the construction of any nedi@nson the particular date, actual emissions shall equal the poten-
major stationary source or any project at an existing major statidral to emit of the unit on that date.
ary source located in an area designated as attainment or unclass{2) “Allowable emissions” means the emissions rate of a sta-
fiable. tionary source calculated using the maximum raiaghcity of the

(2) Purpose. The purpose of this chapter is to establish, pseurce unless the source is subject to federally enforceable limits
suantto s. 285.60 Stats., the requirements and procedures fathich restrict the operating rate, or hours of operation, or both,
reviewing and issuing air pollution control construction permite@ndthe most stringent of the following:
to any new major stationary source and any project at an existingla) The applicable standards as set forth in b 440 and
major stationary source located in an area designated as attadis to 449and under sections 1land 12 of the Act (42 USC
mentor unclassifiable. 7411 and 741}

Note: Throughoutthe proposed rule, changes have been mduieh (b) The applicable emissions limitations, as set fortbhis.
resultin the provisions of this PSD rule fifing from40 CFR 51.166he NR 400 to 499
federalregulation on which it is basedh this rule, the term “air contami . -
nant” is substitutedor the term “pollutant” in the federal regulation and _(€) The emissions rate specified as a federally enforceable per
“department’for “the State”, “the Governor” and “reviewing authority”. mit condition.
The federal definition for “buildingstructure, facility or installation” is (2m) “Baseline actual emissions” means the rateesfis-

aptl?”egto the Plh’atlse "faﬁi_”'%’ou”di”g’ .St.g‘&d”'.e’seqt“itp’t“em’ vehide  gions in tonsper year of a regulated NSR air contaminant, as
action” - a similar term which appears instonsins statutory provisions p p
onair pollution. In addition, cross references in the federal regulation hé;l/gtermlnedn accordance with para) to (d)

beenchanged in the rule toomparable provisions in Wiscongirtule (a) For any existing electric utility steam generating unit, base
(e.g., 40 CFR Parts 68nd 61 has been changed to “ci¢R 440 and 447 line actual emissions means the average rate, in tons peatear
to449and subch. IV of ch. NR 446 Eliminated from the rule are previ which the unit actually emitted the air contaminant during any
sionsof the federal regulations which do not apply to the St&8D pro-  consecutive24-month period selected by the owner or operator
gff{“('-e;v provisions governing BFapproval of plan revisions). within the 5-year period immediately preceding when the owner

istory: Cr. RegisterJanuary1987, No. 373, &f2-1-87; correction in (2) made N ! R
unders. 13.93 (2m) (b) 7., Stats., Regis@ecember1996, No. 492; CR 0318  Of Operator begins actual construction of the project. The depart
am. (1) and (2), Register June 2007 No. 618, 2f1-07. mentshall allow the use of a d&rent time period upon a deter-

minationthat it is more representative of normal source operation.

NR 405.02 Definitions. The definitions contained inch. 1. The average rate shall include fugitive emissions to the
NR 400 apply to the terms used in this chapteraddition, the extentquantifiable, and emissions associated with stargipsg;
following definitions apply to the terms used in this chapter: downsand malfunctions.

(1) “Actual emissions” means the actual rafeemissions of 2. The average rate shall be adjusted downward to exclude
aregulated NSR air contaminant from an emissions unit, as detany emissions in excess of an emission limitation that was legally
minedin accordance with pars. (&) (c), except that this defini- enforceableduring the consecutive 24-month period.
tion does not apply for calculating whether a significant emissions 3. For a regulated NSR air contaminant, when a project
increasehas occurred, or for establishing a Pahder sNR  inyolves multiple emissions units, only one consecutive
405.18 Instead, subs. (2ngnd (25f)shall apply for those pur- 24-monthperiod may be used to determine the baseline actual
poses. emissiondor the emissions units being changed. Aedént con-

(a) In general, actual emissions as of a particular date sheicutive24—month period may be used for each regulated NSR air
equalthe average rate, in tons per yedwhich the unit actually contaminant.
emitted the air contaminant during a consecutive 24-month 4, The average rate may not be based on any consecutive
periodwhich precedes the particular date and which is represerta-monthperiod for which there is inadequate information for
tive of normal source operation. The department shall allow theterminingannual emissions, in tons per year for adjusting
useof a diferent time period upon a determination that it is mongis amount if required by subd. 2.
representativef normal source operation. Actual emissions shall () For an existing emissions unit, other than an electric utility
be calculated using the urstactual operating hours, productionsteamgenerating unit, baseline actual emissions means the aver
rates,and types of materials processed, stored, or combusted Qigferate, in tons per yeaat which the emissions unit actually
ing the selected time period. emittedthe air contaminant during any consecutive 24-month

(b) The department may presume that source—specific alloperiodselected by the owner or operator within the 10—year period
able emissions for the unit are equivalent to the actual emissiamsnediately preceding either the date the owner or operator
of the unit. beginsactual construction of the project, tie date a complete
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permit application is received by the department for a permit (b) The following will not be included in the baseline con-
requiredunder ch. NR 406 or forgermit revision under ciNR  centrationand will afect the applicable maximum allowable
407, whichever is earlieexcept that the 10-year period may noincreases:

includeany period earlier than November 15, 1990. 1. Actual emissions from any major stationary source on
1. The average rate shall include fugitive emissions to tméhich construction commenced after the major source baseline
extentquantifiable, and emissions associated with starsipd; date.

downsand malfunctions. 2. Actual emissions increases and decreases at any stationary
2. The average rate shall be adjusted downward to exclustirceoccurring after the minor source baseline date.
anyemiSSiOnS !n excess of an emiSSiOn limitation that was Iegally (6) “Begin actual construction” means, in generaL initiation
enforceableduring the consecutive 24-month period. of physical on-site construction activities on an emissions unit
3. The average rate shall be adjusted downward to excluslbich are of a permanent nature. Such activities include, but are
any emissions that would have exceeded an emission limitatiwot limited to, installation of building supports and foundations,
with which the major stationary source must currently compligying of undeground pipework and construction of permanent
hadthe major stationary source been requirecbimply with the storagestructures. \lh respect to a change in method of opera-
limitation during the consecutive 24—-month period. Howgifer tion, this term refers to those on-site activities, other than prepara-
an emission limitation is part of a maximum achievable contrabry activities, which mark the initiation of the change.
technology standard that the administrator proposed or promul-(7) “Bestavailable control technology” or “BACT” means an
gatedunder 40 CFR part 63, the baseline actual emissions negfissionslimitation, including a visible emissions standard,
only be adjusted if the state has taken créatitthe emissions basedon the maximum degree of reduction for each air cortami
reductionsin an attainment demonstration or maintenance plntsubiject to regulation under the Act which would be emitted
consistentith the requirements of s. NR 408.06 (9). from any proposed major stationary source or major modification
4. For a regulated NSR air contaminant, when a projeshich the department, on a case-by-case basis, takiog
involves multiple emissions units, only one consecutivaccountenegy, environmental, and economic impacts, and other
24-monthperiod may be used to determine the baseline actealsts,determines is achievable for such source or modification
emissiondor the emissions units being changed. Aedint con- throughapplication of production processes or available methods,
secutive24—-month period may be used for each regulated NSR gitstems and techniques, including clean fuels, fuel cleaning or
contaminant. treatmentor innovative fuel combination techniques for control

5. The average rate may not be based on any consecufifghe air contaminant. In no event may application of best-avail
24-monthperiod for which there is inadequate information foRPlecontrol technology result in emissions of any air contaminant

determiningannual emissions, in tons per year for adjusting Which would exceed the emissions allowed by any applicable
this amount if required by subds. @nd 3. standardunder chs. NR 440 and 4#5449and under sectiond 1

and112 of the Act (42 USC 741and 7412 Emissions from any
ourceutilizing clean fuels or any other means to comply with this
bsectiomrmay not be allowed to increase above the levels that
zero;and thereattefor all other purposes, shall equal the unitgy g (oS Ve oot e e N ovember
potentialto emit. . . 15,1990. If the department determines that technological er eco
~(d) ForaRL for a stationary source, the baseline acamls- nomic limitations on the applicatioof measurement methodol-
sionsshall be calculated for existing electric utility steam generaigy to a particular emissions unit would make the imposition of
ing units in accordance with the procedures contained if@ar anemissions standard infeasible, a design, equipment, work prac
for other existing emissions units in accordance with the proggse, operational standard or combination thereof, may be pre-
durescontained in par(b), and for a new emissions unit, inscripedinstead to satisfy the requirement for the application of
accordancevith the procedures contained in @) best available control technology The standard shall, to the
(3) “Baselinearea” means any intrastate area, and every pddgreepossible, set forth the emissions reduction achievaple
thereof,designated as attainment or unclassifiable under sectimplementationof such design, equipment, work practice or
107 (d) (1) (D) or (E) of the Act42 USC 7407 (d) (1) (D) or (E)) operation,and shall provide for compliance by means which
in which the major source or major modification establishing trechieveequivalent results.
minor source baseline date would construct or would have an air(g) “Building, structure, facility or installation” or “facility,
quality impact equal to or greater than 1 u8/annual average) puilding, structure, equipment, vehicle or action” means all of the
of the air contaminant for which the minor source baseline dat%tﬁ“/meswhﬂ:h emit or may emit a regu|ated NSR air contami-
established Area redesignations under section 107 (d) (1) (D) @fant, belong to the same industrial grouping, are located on one
(E) of the Act cannot intersect or be smaller than the area of impgemore contiguous or adjacent properties, and are under the con-
of any major stationary source or major modification which eithgo| of the same person, or persons under common control, except
establishes minor source baseline date or is subject to this chage activities of any vessel. Regulated NSR air contaminant emit
ter ting activities shall be considered as part of the same industrial
(4) (a) “Baseline concentration” means that ambient comroupingif they are classified under the same 2-digit major group
centrationlevel which existsn the baseline area at the time of thas described in the Standard Industrial Classification Manual,
applicableminor source baseline date. A baseline concentrati@887,incorporated by reference in s. NR 484.05.
iS determ|ned fOr eaCh all’ Contamlnant fOI’ Wh-IdI'IInor source (8m) “Clean coal technology” means any techno'ow'ud_

baseline date is established and shall include: ing technologies applied at the precombustion, combustion, or
1. The actual emissionmepresentative of sources in existencpost combustion stage, at a new or existing facility which will

onthe applicable minor source baseline date, exceptoasded achievesignificant reductions in air emissions of sulfur dioxite

in par (b). oxidesof nitrogen associated with the utilization of coal in the
2. The allowable emissions of major stationary sources whiggneratiorof electricity or process steam, which was not in wide

commencectonstruction before the major source baseline daf@readuse as of November 15, 1990.

but were not in operation by the applicable minor source baseline(8s) “Cleancoal technology demonstration project” means a

date. projectusing funds appropriated under the heading ‘Department

(c) For a new emissions unit, the baseline actual emisfions
purposesof determining the emissions increase that will resu
from the initial construction and operation of the unit shall equ
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Cc
19 PARTMENT OF NATURAL RESOURCES NR 405.02

of Enegy-Clean Coal &chnology’, up to a total amount of (13) “Federalland manager” means, with respect to any lands

$2,500,000,000for commercial demonstration of clean coain the United States, the secretary of the department with authority

technologyor similarprojects funded through appropriations foover such lands.

the U.S. environmental protection agencyhe federal contribu (15) “Fugitive emissions” means those emissions which

tion for a qualifying project shall be at least 20% of the total cosguld not reasonably pass through a stack, chimrent, or other

of the demonstration project. functionally equivalent opening.
(9) “Commence”as applied to construction of a major station- (16) “High terrain” means any area having an elevagiof

ary source or major modification means that the owner or opergfst or more above the base of the stack of a source.

hasall necessary preconstruction approvals or permits and hag17) “Indian governing body” means the governing body of

doneone of the following: anytribe, band, or group of Indians subject to the jurisdiction of
(a) Begun,or caused to begin, a continuous program of actudile United States and recognized by the United States as possess

on-siteconstruction of theource, to be completed within a reaing power of self-government.

sonable time. (18) “Indian reservation” means any federally recognized res
(b) Entered into binding agreements or contractual obligervationestablished by treatpgreement, executive orger act

tions, which cannot be canceled or modified without substantiaf congress.

lossto the owner or operatoto undertake a program of actual (19) “Innovative control technology” means any system of air

construction of the source to be completed within a reasonaplgilution control that has not been adequately demonstrated in

time. practice,but would have a substantial likelihood of achieving
(10) “Complete” means, in reference to an applicationdor greatercontinuous emissions reduction than any control system

permit, that the application contains all the information necessafycurrent practice or of achieving at least comparable reductions

for processing the application. Designating an application coiHower cost in terms of erggy, economics, or nonair quality envi-

plete for purposes of permit processing does not preclude tfmentalimpacts.

departmenfrom requesting or accepting any additional informa- (20) “Low terrain” means any area other than high terrain.

tion. (20m) “Lowestachievable emission rate” or “LAER” has the
(11) “Construction”means any physical change or change imeaninggiven in sNR 408.02 (19).

the method of operation, including fabrication, erection, installa- (21) “Major modification” means any physical change in or

tion, demolition, or modification of an emissions unit, whiclthangein the method of operation of a major stationary source

would result in a change in emissions. thatwould result in a significant emissions increase of a regulated
(1lc) “Continuous emissions monitoring System" or NSR alr COntaminant and a Signiﬁcant net emissions increase of

“CEMS” means all of the equipment that may be required to mé@tair contaminant from the major stationary source.

the data acquisition and availability requirements of this chapter (a) Any significant emissions increase from any emissions

to sample, condition if applicable, analyze and provide a recanditsor net emissions increase at a major stationary source that is

of emissions on a continuous basis. significant for volatile oganic compounds shall be considered

(11e) “Continuous emissions rate monitoring system” orSignificantfor ozone.

“CERMS” means the total equipment required for the determina- (b) A physical change or change in the method of operation
tion and recording of the air contaminant mass emissions ratedipesnot include any of the following:
termsof mass per unit of time. 1. Routine maintenance, repair and replacement.

(11j) “Continuousparameter monitoring system” or “CPMS” 2. Use of an alternative fuel or raw material by reason of any
meansall of the equipment necessary to meet the data acquisit@muler under sections 2 (a) and (b) of the Federal g§n&upply
anddata availability requirements of this chagtemonitor pro- and Environmental Coordination Act of 19745 USC 791 to
cessand control device operational parametensd to record 798) or by reason of a natural gas curtailment plan pursuant to the
averageoperational parameter values on a continuous basis. FederalPower Act (16 USC 791a to 828c

Note: Process and control device operational parameters include secondary volt 3. Use of an alternative fuel by reason of an order or rule under
agesand electric currents, and othieformation, such as gas flow rate @ CO .
concentrations. section125 of the Act (42 USC 7425).

(11m) “Electric utility steam generating unit” means an 4. Use of an alternative fuel at a steam generating unit to the
steamelectric generating unit that is constructed for the purpo§&tentthat the fuel is generated from municipal solid waste.
of supplying more than one-third of its potential electric output 5. Use of an alternative fuel or raw material by a stationary
capacityand more than 25 MW electrical output to any utilisourcewhen one of the following applies:
powerdistribution system for sale. Any steam supplied to a steam a. The source was capable of accommodating the alternative
distribution system for the purpose of providing steam to a steafrel or raw material before January 6, 1975, unless the change
electricgenerator that would produce electrical ggéor sale is  would be prohibited under any federally enforceable permit con-
alsoconsidered in determining the electrical gyesutput capac- dition which was established after January 6, 1975 pursuant to this
ity of the afected facility. chapteror ch.NR 406 or 408r under an operation permit issued
(12) “Emissionsunit’ means any part of a stationary sourcgursuanto ch. NR 407.
which emits or would have the potential to emit any regulated b. The source is approved to use the alternative fuel or raw
NSRair contaminant and includes an electric utility steam genenaterialunder any permit issued under this chapter dNEh406,
ating unit. For purposes of this chaptlere are 2 types of emis-407 or 408
sionsunits described as follows: 6. An increase in the hours of operation or in the production
(a) A new emissions unit is any emissions unit which is or witate,unless the change would be prohibited under any federally
be newly constructed and which has existed for less tharags enforceablepermit condition which was established after January
from the date the emissions unit first operated. 6, 1975, pursuant to this chapteh. NR 406 or 408r 40 CFR
(b) An existing emissions unit is any emissions unit that dogé-210r under an operation permit issued pursuant to ch. NR 407.
not meet the requirements in pé@). Notwithstanding paia), a 7. Any change in ownership at a stationary source.
replacementinit, as defined in sub. (25k$ an existing emissions 8. The installation, operation, cessation of operation or
unit. removal of a temporary clean coal technology demonstration
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project,provided that the project complies with both of the followmits a complete application under the relevant regulations. The
ing: triggerdate is:

a. The state implementation plan. 1. In the case of particulate matter and sulfur dioxide, August

b. Other requirements necessary to attain and maintain thel977.
nationalambient air quality standards during fiteject and after 2. In the case of nitrogen dioxide, February 8, 1988.
it is terminated. (b) The minor source baseline date is established for each air

9. The installation or operation of a permanent clean coepntaminanfor which increments or other equivalent measures
technology demonstration projedhat constitutes repowering, havebeen established if:
providedthat the project does not result in an increase in the poten- 1. The area in which the proposed source or modification
tial to emit of any regulated air contaminant emitted by the unitould construct is designated as attainment or unclassifiable
This exemption shall apply on a pollutant-by—-pollutant basis. under section 107 (d) (1) (D) or (E) of the Act#q USC

10. The reactivation of a very clean coal-fired electric utility 407d)(1)(D) or (E)) for the air contaminant on the date of its
steamgenerating unit. completeapplication under 4CFR 52.21 or under regulations

(c) This definition does not apply with respect to a particul&@PpProvedoursuant tat0 CFR 51.166. _
regulated\NSR air contaminant when the major stationary source 2. In the case of a major stationary source, the air contaminant
is complying with the requirements under s. NR 405.18 féia P would be emitted in significant amounts or the case of a major
for that air contaminant. Instead, the definition at s. NR 405.0®dification,there would be a significant net emissions increase
(2) (e) shall apply. of the air contaminant.

(21m) “Major source baseline date” means: (23) “Necessary preconstruction approvals or permits”

(a) In the case of particulate matter and sulfur dioxide, Januﬂygansthose permits or approvals required under 400 to
6,1975. - o _

(b) In the case of nitrogen dioxide, February 8, 1988. (24) (a) “Net emissions increase” means, with respeahtp

(22) () “Major stationary source” means: regulatedNSR air contaminant emitted by a major stationary

1 Anv of X ; . . ource,the amount by which the é#frence between the sum of

. Any of the following stationary sources of air contaminan

which emits, or has the potential to emit, 100 tons per year or méf issionincreases and the sum of emission decreases of the fol-
of any air contaminant subject to regulation under the Act: Fossﬁ'{lg ?ﬁ:ﬁ?}iégsoé in emissions from a particular physical

fuel fired steam electric plants of more than 250 million Britis hanQeor change in the method of operation a?a stationa?y)gource

thermalunits per hour heat input, coal cleaning plants (with the Scalculated pursuant to the methods containedNiR105.025.

2. Any other increases and decreases in actual emissions at

e major stationary source that are contemporaneous with the
ble of chaging more than 250 tons of refuse per, dayrofluoric particularchange and are otherwise creditable. Baseline actual

. ! t missiondor calculating increases and decreases under this sub-

sulfuric, and nitric acid plants, petroleum refineries, lime plants, ' A ’ ;
phosphaterock processing plants, coke oven batteries, Su|fH}V|S|on shall be determined as provided in sub. (Zwrgept that
Wb.(Zm) (a) 3. and (b) 4. do not apply.

recoveryplants, carbon black plants (furnace process), prima \ ! L .
leadsmelters, fuel conversion plants, sintering plants, secondary(P) An increase or decrease in actual emissions is contempora
metalproduction plants, chemical process plants (which does uswith the increase from the particular change only if it occurs
includeethanol production facilities that produce ethanol by nat@etweerthe following: _ _
ral fermentation, as described by the 6-digit code of 312140 or 1. The date 5 years before construction on fheticular
325193in the North American Industry Classification Systenghangecommences. ) )
United States, 2007, incorporated by reference iNR.484.05 2. The date that the increase from the particular change
(17)), fossil fuel boilers (or combinations thereof) totaling mor@ccurs.
than250 million British thermal units per hour heat input, petro- () An increase or decrease in actual emissiogseditable
leum storage and transfer units with a total storage capacimly if all of the following are satisfied:
exceeding300,000 barrels, taconite ore processing plants, glass 1. It is contemporaneous with the particular change.
fiber processing plants, and charcoal production plants. 2. The department has not relied on it in issuing a permit for
2. Notwithstanding the stationary source size specified the source under this chapter and the permit iécteivhen the
subd.1., any stationary source which emits, or has the potentialitereasen actual emissions from the particular change occurs.
emit, 250 tons per year or more of any air contaminant subject to(d) An increase or decrease in actual emissions of sulfur diox
regulationunder the act. ide, nitrogen oxides or particulate matter measured ag) RiMich
3. Any physical change that would occur at a stationagccursbefore the applicable minor source baseline date is credit
sourcenot otherwise qualifying under this subsection as a majable only if it is required to be considered in calculating the
stationarysource, if the change would constitute a major statioamountof maximum allowable increases remaining available.

mal dryers), kraft pulp mills, portland cement plants, primary zin
smeltersjron and steel mill plants, primary aluminum ore reduc;
tion plants, primary copper smelters, municipal incinerators ca

ary source by itself. (e) An increase in actual emissions is creditable only to the
(o) A major source that is major for volatileganic com- extentthat the new level of actual emissions exceeds the old level.
poundsshall be considered major for ozone. (f) A decrease in actual emissions is creditable only to the

(c) \olatile oganic compounds exclude the compounds listezktentthat all of the following are satisfied:
unders. NR 400.02 (162) unless the compound is subject to an 1. The old level of actual emissions or the old level of allow
emissionlimitation under chs. NR 440 and 4#/449and subch. able emissions, whichever is loweexceeds the new levef
IV of ch. NR 446. actualemissions.

(d) Mobile source emissions indirectly caudgda source 2. Itis enforceable as a practical matter at and after the time
which attracts mobile source activity may not be considered thatactual construction on the particular change begins.
determiningwhether the source is a major stationary source for 3. It has approximately the same qualitative significance for
the purposes of this chapter. public health and welfare as that attributed to the increase from the

(22m) (a) “Minor source baseline date” means the earlieparticularchange.
date after the trigger date on which the owner or operator of a(g) An increase that results from a physical change at a source
major stationary source or a major modification subjedd@FR occurswhen the emissions unit on which construction occurred
52.210r to regulations approved pursuant to 40 CFR 51.166 sildecome®perational and begins to emit an air contaminant. Any

The Wisconsin Administrative Code on this web site is updated on the 1st day of each month, current as of that date. See also Are the Codes
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(o
21 PARTMENT OF NATURAL RESOURCES NR 405.02

replacemenunit that requires shakedown becomes operational (c) In lieu of using the method in péb), the owner or operator
only after a reasonable shakedown period, not to exceed 180 dayay elect to use the emissions usipotential to emit, in tons per
(h) Section NR 405.02 (1) (alpes not apply for determining year as defined under su{25).
creditableincreases and decreases. (25g) “Reactivationof a very clean coal—fired electric utility
(24j) “Plant-wideapplicability limitation” or “RAL” means Steamgenerating unit” means any physical change or change in
anemission limitation expresséu tons per yearor a regulated the method of operation associated with the commencement of
NSRair contaminant at a major stationary source, that is eafore@mmercialoperations by a coalfired utility unit after a period
ableas a practical matter and established source-wide in accd¥fidiscontinued operation where the unit meets all of the following
ancewith s. NR 405.18. criteria:

(25) “Potentialto emit’ means the maximum capacity of a sta- (&) It has not been in operation for the 2-year period prior to
tionary source to emit an air contaminant under its physical af¢ enactment of the clean air Act amendments of 1990 on
operationadesign. Any physical or operational limitation on thé&lovemberl5, 1990, and the emissions from the unit continue to
capacityof the source to emit an air contaminant, including ale carried in the departmesiémissionsnventory at the time of
pollution control equipment and restrictions on hours of operatiéfiactment.
or on the type or amount of material combusted, stored, or pro-(b) It was as equipped prior to shutdown with a continuous sys-
cessedshall be treated as part of its design if the limitation or tHem of emissions control that achieves a removal efficigiocy
effect it would have on emissions is federally enforceable. Secaulfur dioxide of no less than 85% and a removiéitieincy for
dary emissions do not count in determining the potential to eniarticulatesof no less than 98%.
of a stationary source. (c) Itis equipped with low—N@burners prior to the time of

(25b) “Predictiveemissions monitoring system” or “PEMS” commencemenf operations following reactivation.
meansall of the equipment necessary to monitor process and con (d) It is otherwise in compliance with the requirements of the
trol device operational parameters @aodalculate and record the act.

massemissions rate on a continuous basis. (25i) “RegulatedNSR air contaminant” means all of the fol-

Note: Process and control device operational parameters include secondary \{@Wing;

agesand electric currents, and ottieformation, such as gas flow rate; @ C . . . . . .
cgncemrauons, 9 a2 (a) Any air contaminant for which a national ambient air qual-

(25d) “Preventionof significant deterioration program” or ity standard has been promulgated and any constituents or-precur
“PSD program” means a major source preconstruction perrdtrsfor the air contaminants identified by the administiaay.,
programthat has been approved by the administrator and incorp@latile organic compounds are precursors for ozone.
ratedinto the state implementation p|an to implement the require_Note: Nitrogen oxides have been identified by the administrzdqsrecursors for
mentsof 40 CFR 51.166. Any permit issued under a PSD prograr%w e
is a major NSR permit.

(25e) “Project” means a physical change in, or change i
methodof operation of, an existing major stationary source.

(25f) (a) “Projected actual emissions” means the maximu

_annualratea In tons per ye,alat "éh;\clgsn existing emissions Unit " Ay air contaminant that otherwise is subject to regulation
IS projected to emit a regulate air contaminant in any Opfigethe Act; except that any or all hazardous air pollutants either
of the 5 years following the date the unit resumes regular operatjaty, i section 12 of the Act (42 USC 7412) or added to the list
afterthe project. If the project involves increasing the emissioliy, ¢\ ,antto section 12(b)(2) of the Act (42 USC 7412(b)(2))
unit's design capacity or the emissions unibtential to emit the which have not been delisted pursuant to secti@{t)(3) of the !

re_zgulate_d’NSR air_ contaminar_lt, and full utilization .Of t_h_e emisAct (42 USC 7412 (b)(3)), are not regulated NSR air contaminants
sionsunit's capacity or potential would result in a significant Nelnlessthe listed hazardous air pollutant is also regulated as-a con

emissionsncrease, projected actual EmISSions” means .the'maé ituent or precursor of a general air contaminant listed under sec
mumannual rate, in tons per yeat which an existing emissions ;i +'108 of the Act42 USC 7408)

unit is projected to emit a regulated NSR air contaminant in any

: . 25k) “Replacementinit” means an emissions unit for which
one of the 10 years following the date the unit resumes regul ( L . . .
operationafter the project. &l the criteria listed in pars. (&) (d)are met. No creditable emis-

() 1. In determining the projected actual emissions befoi'on reducthns may be generated from shutting down the existing
) . -emissionaunit that is replaced.
beginningactual construction, the owner or operator of the major o o L
stationarysource shall do all of the following: . (a])( Tr'1\(|aRe4m(;zs(|)oznsll§r(1)lt IS atrr]econs_trqcted un_|tt W'th"rt?’?n; ‘

a. Consider all relevant information, including historicalngo S: 02 (130), or the emissions unit completely takes

operationaldata, the comparg’own representations, the compa he place of aq e?qstlng .er.nl.ssmn.s unit. ) )

ny’s expected business activity and the compmahighest projec- (b) The emissions unit is identical to or functionally equivalent
tions of business activitythe company filings with the state or t0 the replaced emissions unit.

federal regulatory authorities and compliance plans under the (¢) The replacement does not change any of the basic design
approvedstate implementation plan. parameters of the process line.

b. Include fugitive emissions to the extent quantifiable and (d) The replaced emissions unit is permanently removed from
emissionsassociated with startups, shutdowns and malfunctionke major stationary source, otherwise permanently disabled,

2. In determining the projected actual emissions befopermanentlhbarred from operation by a permit that is enforceable
beginning actual construction, the owner or operator shafis a practical mattdf the replaced emissions unit is brought back
exclude,in calculating any increase in emissions that results fromto operation, it shall constitute a new emissions unit.
the particular project, that portion of the usigmissions follow- (25m) (a) “Repowering” means replacemasftan existing
ing the project that an existing unit could have accommodatedal-fired boiler with one of the following clean coal technolo-
during the consecutive 24-month period used to establish thes:atmospheric or pressurized fluidized bed combustion, inte-
baselineactual emissions under sub. (2amd that are also unre- grated gasification combined cycle, magnetohydrodynamics,
lated to the particular project, including any increased utilizatiairectand indirect coal—fired turbines, integrated gasification fuel
dueto product demand growth. cells,or as determined by the administratarconsultation with

(b) Any air contaminant that is subject to any standard promul
atedunder section 1lof the Act 42 USC 741}

(c) Any Class | or Il substance subject to a standard promul-
atedunder or established by title VI of the AdR(USC 7671 to
719.
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thefederal secretary of et a derivative of one or more of these 8. Municipal solid waste landfill emissions (measuredas
technologies,and any other technology capable of controllingnethaneorganic compounds): 50 tpy
multiple combustion emissions simultaneously with improved 9. Fluorides: 3.0 tpy
boiler or generation étiency and with significantly greater 10. Sulfuric acid mist: 7.0 tpy
waste reduction relative to the performance of technology in 11. Hvd Ifid 10t
widespreaccommercial use as of November 15, 1990. - Hydrogen sullide (tB)_. py ]

(b) Repowering shall also include any unit fired by oil or gas 12- Total reduced sulfur (including4$): 10 tpy
or both which has been awarded clean coal technology demon-13. Reduced sulfur compounds (includingSi 10 tpy
strationfunding as of January 1, 1991, by the federal department 14. Municipal waste combustor (MWC) acid gases (mea-
of enegy. suredas total sulfur dioxide and hydrogen chloride): 40 tpy

(c) The department shall give expedited consideration to per 15. MWC metals (measured as particulate matter): 15 tpy
mit applications for any source that satisfies requirements of 16. MWC organic (measur & tota tetra- throudh octa—

this subsectiorand is granted an extension under section 409 ; ; —n—diayi i 6
theAct (42 USC 7651h). 8fllor|natedd|benzo p—dioxis ard dibenzofurans)3.5x107° tpy

(25s) “Representativeactual annual emissions” means the (c) “Significant’ means any emissions rate in referaneenet
averageate, in tons per yeaat whichthe source is projected to emissiondncrease or the potential afsource to emit an air con-
emita pollutant for the 2—-year period afteplysical change or taminantsubject to regulation under the Act other than air contam
changein the method of operation of a unit, or defiént consecu- inantslisted in par(a) or under section1® (b) of the Act42 USC
tive 2—year period within 10 years after that change, where th&12 (b)).
departmentietermines that such period is more representative of(d) Notwithstanding para), “significant’ means any emis-
normalsource operations, considering thieefany such change gjonsrate or any net emissions increase associated with a major
will have on increasing or decreasing the hourly emissions ratgionarysource or major modification, which would construct
andon projected capacity utilization. In projecting future emisgjithin 10 kilometers of a Class | area, and have an impact on such
sionsthe department shall: areaequal to or greater than 1 udgii@24—hour average).

(a) Consider all relevant information, including but not limited  (27m) “sjgnificant emissions increase” means, for a regu-

to, historical operational data, the compangwn representa- |aedNSR air contaminant, an increase in emissions that is equal

tions, filings with the state or federal regulatory authorities, ang or greater than the value for that air contaminant listed in s. NR
complianceplans under title 1V of the act. 405.02(27).

(b) Exclude, in calculating any increase in emissions that (28) “Stationarysource” means any building, structure, facil-
results from the particular physical change or change in thg or installation which emits or may emit any air contaminant
methodof operation at an electric utility steam generating unigybjectto regulation under the act.

that portion of the unig emissions following the change that (28m) “Subjectto regulation under the Act” means, for any

could have been accommodated during the representative bagetontaminant, that the contaminant is subject to either a provi-
line period and is attributable to an increase in projec#ACity gjon of the Act, or a nationally applicable regulation codified by
utilization at the unit that is unrelated to the particular changge agministrator in title 40, chapter I, subchapter C of the CFR,
including any increased utilization due to the rate of electricifitrequires actual control of the quantity of air emissions of the
demandgrowth for the utility system as a whole. contaminantand that the control requirement has takéecefind

(26) “Secondaryemissions” means emissions which occur ds operative to control, limit, or restrict the quantity of emissions
aresult of the construction or operation of a major stationagf the contaminant released from the regulated activity.

sourceor major modification, but do not come from the major sta- (29) “Temporaryclean coal technology demonstration proj-
tionary source or major modification itself. For the purposes @ict" means alean coal technology demonstration project that is
this chapter secondary emissions must be specific, well definegperatedor a period of 5 years or less, and which complies with
quantifiable,and impact the same general areas as the stationglystate implementation plans for the state in which the project is
sourceor modification which causes the secondary emissiongcatedandother requirements necessary to attain and maintain

Secondaremissions include emissions from anfsit support  ihe national ambienair quality standards during the project and
facility which would not be constructed or increase its emissioggerit is terminated.
exceptas a result of the construction or operation of thef Major Stayisiory: Cr. RegisterJanuary1987, No. 373, &f2-1-87; am. (27) (a) Register,
tionary source or major modification. Secondary emissions cﬂleégemtzg%%g)&RNo._ 3t96mﬁff. 11_919_28?\;1 arﬂ.ggng%),l(%% (c), (24) (d)(,7()27) qgtz))?)and
H icai i H H ,CrL , RegisteMay, , No. , 8f6-1-92; emeay. am. an
not include any emissions which come directly from a mo_bllgéand (b), df 11-15-92 am. (intr0.), (1) (©). (7). (8) and (27} @&} (d), (B,
source,such as emissions from the tailpipe of a motor vehiclgs), (um), (21) (). to 1., (24m), (25g), (25m), (25s) and (29), renum. (14) to be
from a train, or from a vessel. NR 400.02 (39m) and am., 27) (b),Registey May, 1993, No. 449, &f6-1-93;
e~ g " . .. correctiondn (1) (intro.) and (25g) (a) made under s. 13.93 (2m) (b) 7. and 6., Stats.,
(27) (a) “Significant” means, in reference to a net emissionsegisterMay, 1993, No. 449; am. (1) (b), (2) (), (3) (intro.), (7), (21) (b) 6., (24) (d),

increaseor the potential of a source to emit any of the air contang2sm) (b), (c),Register April, 1995, No. 472, f5-1-95;am. (1) (d), (2) (intro.),

nantsin Table A, a rate of emissions that would equal or exce@éi"&f%d(%)j’ (é_? éé)a(,i,n(tzr%))'(;)' fngn%{'2(.1,))(214)%()1,2(55(;))'(3?,)'(95%1){) %)a(:&tr(cé)) ((zbgs)

any of the rates in dble A. (intro.) and (a), (27) (c) and (28),(6), ct (21m) and (22m), Registdbecember,
Table A 1995,No. 480, f 1-1-96; am. (3) (intro.), (7), (9) (intro.), (21) (b) 2., 3., 8 and 9.
S (intro.) (22m) (b) 1., (24) (b) (intro.), 1., (24m) (intro.), (25g) and (25m) (£3) 1(a),
Pollutant and Emissions Rate (b), Registey Decemberl996, No., 492, &f1-1-97; am. (21) (b) (intro.), 5. and (22)
(c), RegisterOctober 1999, No. 526, €f11-1-99; CR 01-081: am. (22) (c) Register
1. Carbon monoxide: 100 tons per year (tpy) SeptembeR004 No. 585, €/10-1-04, CR 03-18: am. (1) (intro.), (a) to (c), (8),
. . (11) and (12),.r(1) (d), (24m), (27) (a) 8., 17. and 18.,(@m), (11c)(11e),(11j),
2. Nitrogen oxides: 40 tpy (20m), (24j), (25b), (25d), (2?e%, (25f), (25i) and (27m)and recr(21) and (24),
Fvidar RegisterJune 2007 No. 618,feff—1-07; CR 06-109: c(27) (a) 8. Register Ma
3. Sulfur dioxide: 40 tpy 2008No. 629, dft 6-1-08; CR 07—104: arm, (12) (b) and((22)) §a§ 1(25%) Register
4. Particulate matter: 25 tpy July 2008 No. 631, €f8-1-08; CR 07-036: am. (22) (c) Register November 2008
No. 635, ef. 12-1-08; CR 10-050: am. (25k) (intro.), €27) (a) 5m. Register
5. PM: 15 tpy November2010 No. 659, &f12-1-10; EmR1046emeg. ct (28m), ef. 12-15-10;

5m. PMp.s 10 tpy also 40 tpy of nitrogen oxides or 40 tpy of-R107144: ¢r(28m) Register August 20No. 668, df 9-1-1.

sulfur dioxide _ _ NR 405.025 Methods for calculation of increases in
6. Ozone: 40 tpy of volatile ganic compounds actual emissions. (1) For projects that only involve existing
7. Lead: 0.60 tpy emissionaunits, any increase in actual emissions from a physical
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23 F NATURAL RESOURCES NR 405.05

changeor change in the method of operation at a stationary source(e) Concentrations attributable to the temporary incréase
shallequal the sum of the @ifence between the projected actuamissionf sulfur dioxide, nitrogen dioxide or particulate matter
emissionsand the baselinactual emissions for each existingfrom stationary sources which arefeafted by plan revisions
emissionaunit involved in the project. approvedby the administrator as meeting the criteria specified in
(2) For projects that only involve construction of a new emissub. (4).
sionsunit or units, any increase in actual emissions from a physi- (2) No sources which have concentrations which are excluded
cal change or change in the method of operation at a stationtigm increment consumption under sub. (1) (a) andr(ay any
sourceshall equal the sum of thefeifences between the potentialongerhave those concentrations excluded 5 years afteffdwe
to emit from each new emissions unit followiogmpletion of the tive date of the order to which sufd) (a) refers or the plan to
projectand the baseline actual emissions for each unit before tieich sub. (1) (b)refers, whichever is applicable. If both such
project. orderand plan are applicable, no such exclusion may apply more

(3) Forprojects that involve existing and new emissions unit§anS years after the later of suctieetive dates.
any increase in actual emissions from a physical change or changé4) For purposes of excluding concentrations pursuant to sub.
in the method of operation at a stationary source shall equal ﬂh%(e), the administrator may approve a plan revision that:
sumof the emissions increases for each emissions unit involved(a) Specifies the time over which the temporary emissions
in the project, using the method specified in subfd@fLexisting increaseof sulfur dioxide, nitrogen dioxide or particulate matter
emissionaunits and the method in sB) for new emissions units. would occur Such time is not to exceed 2 years in duration unless

History: CR 03-1.8: cr. Register June 2007 No. 618, §-1-07. alonger time is approved by the administrator.
o o (b) Specifies that the time period for excluding certain con-
NR 405.03 Restrictions on area classifications. tributionsin accordance with pafa)is not renewable.

(1) All of the following areas which were in existence on August c) Allows no emissions increase from a stationsoyrce
7,1977, shall be Class | areas and may not be redesignated b hwould do either of the following:

department. ) 1. Impact a Class | area or an area where an applicable incre
@) IntqrnatloQaI parks. _ ~ mentis known to be violated.
(b) National wilderness areas whiekceed 5,000 acres in size. 2 Cause or contribute to the violation of a national ambient
(c) National memorial parks which exceed 5,000 acres in sizéx quality standard.
(d) National parks which exceed 6,000 acres in size. (d) Requires limitations to be infett at the end of the time

(2) Any other area, unless otherwise specified in the legisiBeriod specified in accordance with p@) which would insure

tion creating such an area, is initially designated Class II, but mi@gtthe emissions levels from stationary sourcéscadd by the
be redesignated as provided in this chapter. planrevision would not exceed those levels occurring from such

. : urcesefore the plan revision was approved.
(3) The fOIIOWIng areas may be redeSIQnated onIy as CIaSé?—HSory: Cr. Register January1987, No. 373, &2-1-87; am. (1) (e), (2), (3) and

orll: (4) (a), RegistetMay, 1992, No. 437, &f6-1-92; am. (1) (a) and (¢), (4) (intro.) and
~ (a) An area which as of August 7, 1977, exceeded 10,000 ai%?c)(?(’i)ﬁt'fs"ﬁ‘gg;@%‘;ﬂzﬁ%ﬁig‘g"é 480, r1-1°D6: amn. (1) (intro.), (@), (b),
in size and was a national monument, a national primitive area, a ' ' '
nationalpreserve, a national recreational area, a national wild andNR 405.05 Redesignation
scenicriver, a national wildlife refuge, a national lakeshore or Se@xceptas otherwise provided undeR 405.03. shall be desig-
shore. _ _ _ _ natedeither Class |, Class Il, or Class Ill. Any designattmer
(b) A national park or national wilderness aesiablished thanClass Il shall be subject to the redesignation procedures of
after August 7, 1977, which exceeds 10,000 acres in size.  this section. Any redesignation must be approved by the adminis-
(4) Theextent of the areas referred to in subsafid (3)shall tratoras a revision to the applicable state implementation plan.
conformto any changes in the boundaries which have occurred(2) The department may redesignate areas of the state Class |

(1) All areas of the state,

subsequento August 7, 1977. or Class Il if the following criteria are met:
History: Cr. RegisterJanuary1987, No. 373, éf2-1-87; emay. ct (4), eff. i ; i
1.1—15—9)§::r. 7 RgegisterMay, %’993' No. 449, 6{6-1-93. Q. cr (4) (a) At least one public hearing has been held in the area
affected.
NR 405.04 Exclusions from increment consump- (b) Other states, Indian governing bodies, and federal land

tion. (1) All of the following concentrations shall lexcluded Managerswhose lands may befatted by the proposed rede-
in determining compliance withraximum allowable increase: signationare notified at least 30 days prior to the public hearing.

(a) Concentrations attributable to the increase in emissions(€) A discussion of the reasons for the proposed redesignation,

from stationary sources which have converted from the use'fluding & satisfactory description and analysis of the health,
petroleumproducts, natural gas, or both by reason of an order§RVironmentaleconomic, social and ewgr efects of thepro-
effectunder sections 2 (a) and (b) of the ExyeBupply and Envi- posed redesignation, is prepared and made available for public

ronmentalCoordination Act of 1974 (15 USC 791798) over the NSPectionat least 30 days prior to the hearing and the notice
emissiongrom such sources before thdeettive date of such an 2hnouncinghe hearing contained appropriate notification of the
order. availability of such discussion.

(b) Concentrations attributable to the increase in emissiogs ) Prlortr?th_e |s|s(Lj|ance of fn%tlce lr‘fSngt'nr? tr&e rede5|gnat|r(])n"
from sources which have converted from using natural gas by rg an area that includes any federal lands, the department sha
sonof a natural gas curtailment plan ifieet pursuant to the Fed ovidewritten notice to the appropriate federal land manager and

e thefederal land manager shall be allowed 30 days to confer with
eral Power Act 16 USC 791a to 823@ver the emissions from the depart t ting the redesignati dt bmit writt
suchsources before thefettive date of the plan. edepartment respecting the redesignation and to submit written

. ) ) commentsand recommendations. In redesignating any area with
_(c) Concentrations of particulate matter attributable to th@specto which any federal land manager submits written com-
increasen emissions from construction or other temporary emignentsand recommendations, the department shall publish a list
sion-relatedactivities of new or modified sources. of any inconsistency between such redesignation andcsush

(d) The increase in concentrations attributable to new sourgeentsand recommendations (together with the reasonsédr
outsidethe United States over the concentrations attributableing such redesignation against the recommendation of the federal
existingsources which are included in the baseline concentratidtemd manager).
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NR 405.13 WISCONSINADMINISTRATIVE CODE 26-2

sourceor major modification. The owner or operator need naiot be constructed by reason of any maximum allowable increase

providean analysis of the impact on vegetation having no signifier sulfur dioxide for periods of 24—hours or less applicable to any

cantcommercial or recreational value. Classl area and, in the case of federal mandatory Class | areas, that
(2) Theowner or operator shall provide an analysis of the aivariance under this subsection would not adversédgtahe air

quality impact projected for the area as a result of geneved;  quality related values of the area (including visibility).

mercial, residential, industrial and other growth associated with (b) The department, after consideration of the federal land

the major source or major modification. manages recommendation (if any) and subject to his or her con-
History: Cr. Registey January1987, No. 373, &f2-1-87. currencemay grant, after notice and an opportunity for a public
) ) hearing, a variance from such maximum allowable increase.
NR 405.14 Sources impacting federal Class | areas (c) If such variance is granted, the department shall issue a per

— additional requirements. (1)  NoTicETOEPA. The depart- it'to such major source or major modification in accordance with
ment shall transmit to the administrator a copy of each per,"ET'ovisionsdeveloped pursuat sub(7), provided that the appli-
applicationrelating to a major stationary source or major modifisapjerequirements of this chapter are otherwise met.

cation and provide notice to the administrator of every action (6) VARIANCE BY THE DEPARTMENTWITH THE CONCURRENCEDF

relatedito the consideration of such permit. THE PRESIDENTOF THE UNITED STATES. (a) The recommendations
(2) FEDERAL LAND MANAGER. The federal land manager andsf the department and the federal land manager shall be trans-
thefederal oficial chaged with direct responsibility for manage-ferredto the president in any case where the department recom-

ment of Class | lands have afirfative responsibility to protect mengsa variance in which the federal land manager does net con
the air quality related values (including visibility) of any suchy;.

lands and to considerin consultation with the administrator :
RS ' .(b) The president may approve the departrsesttommenda-

whethera proposed source or modification would have an adve (b " : i -

impacton such values. &8 if he or she finds that such variance is in the nationetest.

(3) DENIAL — IMPACT ON AIR QUALITY RELATED VALUES. The (c) If such a variance is approved, the department shall issue

apermit in accordance with provisions developed pursuant to the
departmenshall allow the federal land manager of any Class quirementsof sub. (7) provided that the applicable require-

landsthe opportunity to present to the department after the depayt: : h

ment's preﬁ)iﬂ]inaryydetgrmination requﬁed under procedu? ntsof this chapter are otherwise met.
developedn accordance with s. NR 405.16, a demonstration that (7) EMISSION LIMITATIONS  FOR PRESIDENTIAL DENIAL OR

the emissions from the proposed major source or major modifiEPARTMENTAL VARIANCE. In the case of a permit issued under pro-
tion would have an adverse impact on the air quality related val§&gluresieveloped pursuant to sub. (5)(6) the major source or
(including visibility) of any federal mandatory Class | lands, notfajor modification shall comply with emission limitationsraay
withstandingthat the change in air quality resulting from emisP® necessary to assure that emissions of sulfur dioxide from the
sionsfrom such source or modification would not cause or cofor source or major modification would not, during any day on
tribute to concentrations which would exceed the maximuf{ich the otherwise applicable maximum allowable increases are
allowableincreases for a Class | areifithe department concurs €Xcéededcause or contribute to concentrations which would
with such demonstration, the permit may not be issued. exceedthe following maximum allowable increases over the
(4) CuLass| VvARIANCES. The owner or operator of a propose gtsellneconcent;a_go? atmd to asstur?_ that shqcrr: emlsmgd th
major source or major modification may demonstrate to the feg- cause or contribute to concentrations Which exceed the other

eralland manager that the emissions from the source would h Yllée applicable maximum allowable increase for periods of expo-

no adverse impact on the air quality-related values, including v e of 24 hours or less for more than 18 days, not necessarily con-

ibility, of these lands, notwithstanding that the change in air qu ?_cutlve,durlng ?Any_annﬁl p:brllod. |
ity resulting from emissions from the source or modification aximum Allowable SOz [ ncrease

would cause or contribute to concentrations which would exceed (ngm?)

themaximum allowable increases for a Classda. If the federal  Period of exposure Terrain areas

land manager concurs with this demonstration and so certifies to Low High

the department, the department mayovided that applicable - J
24-hour maximum 36 62

requirement®f this chapter are otherwise met, issue the permit )
with such emission limitations as may be necessary to assure thgﬁi‘ hour:;x'm_“?‘ . 1987130 T (i)ﬂ TR

icai ; i istory: Cr.Registey January:. , No. . 2-1-87; am. (4) an , Regis-
emissions of particulate matter measureBMso, sulfur dioxide . "\50™ 55 "No 437, efs-1-92: am. (4). Registehpril, 1995, No. 472
andnitrogen dioxide would not exceed the following maximum-1-95 am. (1), (2) and (4), Regisi@ecember1995, No. 480, &f1-1-96; am.
allowableincreases over minor source baseline concentration féF Register December1996, No. 492, éf1-1-97.

theseair contaminants. NR 405.15 Public participation. (1) The department
Maximum allowableingrease  Shallnotify all applicants within 20 days as to the completeness
Pollutant (ng/m?3) of the application or any deficiency in the application or inferma
tion submitted. In the event of such a deficieriog date of receipt

PMuo _ _ of the application shall be the date on which the department
Annual arithmetic mean 7 receivedall required information.
24-hour maximum 30 (2) Within 205 business days after receipt of a complete
Sulfur dioxide application the department shall:
Annual arithmetic mean 20 (@) Make a preliminary determination whether construction
24-hour maximum o1 shouldbe approved, approved with conditions, or disapproved.
3-hour maximum 825 (b) Make available in at least one location in each region in
Nitrogen dioxide which the proposed source would be constructed a cofl of
Annual arithmetic mean 25 materialsthe applicant submitted, a copy of the preliminary deter-

(5) SULFUR DIOXIDE VARIANCE BY DEPARTMENTWITH FEDERAL ~ Mination,and a copy or summary of other materials, if, @oy-
LAND MANAGER'S CONCURRENCE. (a) The owner or operator of gideredin making the preliminary determination.
proposedmajor source or major modification which cannot be (c) Notify the public, by advertisement in a newspapeyevt
approvedunder procedures developed pursuant to sulméd) eralcirculation in each region in which the proposed source would
demonstratéo the department that the source or modification cahe constructed, of the application, the preliminary determination,
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26-3 PARTMENT OF NATURAL RESOURCES NR 405.17

the degree of increment consumption that is expected from tti® 2. and an explanation why the amount was excluded, and any
sourceor modification, and of the opportunity for comment at aettingcalculations, if applicable.

public hearing, as well as written public comment. (b) If the emissions unit is an existing electric utility steam gen-

(d) Send a copy of the notice of public comment to the appératingunit, before beginning actual construction, provide a copy
cant,the administrator and tofifials and agencies having cogni of the information in paia) to the department. Nothing in this
zanceover the locatiorwhere the proposed construction woulgaragraplshall be construed to require the owner or operator of
occur as follows: any other state or local air pollution contrahe unit to obtain any determination from the department before
agenciesthe chief executives of the city and county where tHeeginningactual construction.
sourcewould be located; any comprehensive regional land use c) If the owner or operator excludes emissions from the cal-
planningagency; and any state, federal land managendian cylationof projected actual emissions undeN& 405.02 (25f)
governingbody whose lands may bdedted by emissions from (b) 2. and the dference between projected actual emissions and
the major source or major modification. baselineactual emissions exceeds the level that is considered to

(e) Provide opportunity for a public hearing for interested pebe significant for the air contaminant prior to the exclusion of
sonsto appear and submit written or oral comments on the aimissionsfrom the calculation of projected actual emissions
quality impact of the source, alternatives to it, the control technalnders. NR 405.02 (25f) (b) 2., before beginning actual construc-
ogy required, and other appropriate considerations. tion, provide a copy of the information in p4a)to the depart-

(/) Consider all written comments submitted within a tim&ent. Nothing in this paragraph shall be construed to require the
specifiedin the notice of public comment and all comment8wneror operator of the unit to obtain any determination from the
receivedat any public hearing in making a final decision on th@epartmenbefore beginning actual construction.
approvability of the application. The department stradke all (d) Monitor the emissions of any regulated NSR air contami-
commentsavailable for public inspection in the same locationsantthat could increase as a result of the project and that is emitted
wherethe department made available pre—construction informiay any emissions unit identified in pga) 2. and calculate and
tion relating to the proposed major source or major modificatiomaintaina record of the annual emissions, in tons per year on a cal-

(9) Make a final determination whether construction should iggdaryear basis, for a period of 5 years following resumption of
approved approved with conditions, or disapproved. regularoperations after the change, or for a period of 10 years fol-

(h) Notify the applicant in writing of the final determination!OWing resumption of regular operations after the change if the
andmake such notification available for public inspection at tHy©jectincreases the design capacity or potential to emit of that
same location where the department made available prégg}lﬂ"ﬂtea\ISR air contaminant at the emissions unit.

constructioninformation and public comments relating to the (€) If the unit is an existing electric utility steam generating
source. unit, submit a report to the department within 60 days after the end

Note: The requirement that a final permit determination be accomplishet ~ Of each year during which records must be generated under par.

oneyear of receipt of a permit application in the federal regulations has been chan@)jsetting out the ung’annual emissions during the calendar year
to within 205 business days of receipt of application in this subsection. icai

History: Cr. RegisterJanuary1987, No. 373, &f2-1-87; am. (2) (d), Register, thatpreceded S.umeSSIOI‘.] qf the rgport. . .
December1995, No. 480eff. 1-1-96; am. (2) (intro), Registekugust, 2000, No. (f) If the unit is an existing unit other than an electric utility

536 eff. 9-1-00. steamgenerating unit, submit a report to the department if the
annualemissions, in tons per yeéiom the project identified in

NR 405.16 Source obligation. (1) Approval to con- par (a), exceed the baseline actual emissions, as documented and
structdoes not relieve any owner or operator of the responsibilifyaintainedpursuant to pafd) by a significant amount, as defined
to comply fully with applicable provisions of the ctR 400t0  in s.NR 405.02 (27)for that regulated NSR air contaminant, and
499and any other requirements under lostdte or federal law. if the emissions diér from the preconstruction projection that

(2) At such time that a particular source or modificatiowas provided to the department pursuant ta f@r Thereport
becomesa major stationary source or major modification solelghall be submitted to the department within 60 days after the end
by virtue of a relaxation in any enforceable limitation which waef the yearThe report shall contain all of the following:
establishealfter August 7, 1980, on the capacity of the source or 1. The name, address and telephone number of the stajor
modification otherwise to emit an air contaminant such as tfnary source.
restrictionon hours of operation, then the requirements of ss. NR eai
405.08to 405.17shall apply to the source or modification as 2. The annua] emsspns as calculated pursuant I(Qapeﬁ.*.

3. Any other information that the owner or operator wishes

thoughconstruction had not yet commenced on the major source. . ; !
or major modification. to’include in the report, e.g., an explanation as to whyhis-

sionsdiffer from the preconstruction projection.

(3) Fora project involving existing emissions units at a major .
stationarysource which does not have ALPin circumstances __ (4) Theowner or operator of the source shall make the-infor

wherethe calculated diérence between projected actual emighation required to be documented and maintained pursuant to
sionsusing the method specified in s. NR 405.02 (25f) (b) 1, to sub.(3) available for inspection, upon request by the department
andbaseline actual emissions does not exceed the level that is Q1€ general public. _ _
sideredsignificant for the air contaminant, the owner or operatggf%%%’ie%Efg'zsé%’f?\,no‘f‘?{ﬁsglﬂ%73_73' 6f2-1-87; CR 03-18: cr. (3) and
shalldo the following as applicable:

(a) Before beginning actual construction of the project, docu- NR 405.17 Innovative control technology. (1) An

mentand maintain a record of all of the following: owneror operator of a proposed major stationary source or major
1. A description of the project. modificationmay request the department to approve a system of

2. Identification of the emissions unit or units whose emigdnovativecontrol technology.
sionsof a regulated NSR air contaminant could ecaéd by the (2) The department mayvith the consent of the governor of
project. any other afected state, determine that the major sourcaajor

3. The calculation of the net emissions increase undéRs. modificationmay employ a system of innovative control technol-
405.02(24) (a) that was used to determine that the project is &y if all of the following conditions are met:
a major modification for any regulated NSR air contaminant, (a) The proposed control system would not cause or contribute
includingthe baseline actual emissions, the projected actual entsan unreasonable risk to public health, welfare, or safety in its
sions,the amount of emissions excluded under s. NR 405.02 (26ferationor function.
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Chief Environmental Law Judge SUITE NSO1
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STATE OF INDIANA ) BEFORE THE INDIANA OFFICE OF
ENVIRONMENTAL ADJUDICATION

COUNTY OF MARION )
IN THE MATTER OF:

OBIECTION TO THE ISSUANCE OF

OF SIGNIFICANT SOURCE MODIFICATION
NO. T083-23529-00003

DUKE ENERGY INDIANA INC.
EDWARDSPORT GENERATING STATION
EDWARDSPORT, KNOX COUNTY, INDIANA

CAUSE NO. 08-A-J-4066

e N B e N e M N N _

Sierra Club et al.
Petitioners

Duke Energy Indiana Inc.
Permittee/Respondent

Indiana Department of Environmental Management
Respondent

FINDINGS OF FACT, CONCLUSIONS
OF LAW AND ORDER

This matter came before the Office of Environmental Adjudication (the Court or OEA)
on Duke Energy Indiana, Inc.’s Second Motion for Partial Summary Judgment; and the Court,
heing duly advised and having read the motion, brief, response, reply and evidence submitted in
support and in opposition, which pleadings are parts of the Court’s record, now enters the
following findings of fact, conclusions of law and order.

Summary of Decision

On September 24, 2008, Duke Energy Indiana, Inc. filed its Second Motion for Summary
Judgment. Duke seeks summary judgment on the Petitioners’ second issue. The issue is how
much of the emissions from alleged modifications to EGS (1) should count towards the baseline
concentration or (2) consumes available increment. The ELJ concludes that only the increase in
actual emissions from the alleged modifications made after the major source baseline date’'
consume increment. The actual emissions from the Plant on the major source haseline date
should be included in the baseline concentration, However, neither party has been able to
establish whether there has been an increase or decrease in emissions, and, if there has been an

"The major source baseline dates are January 6, 1975 for PM, and SO,; February 8, 1988 for NO,.
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increase or decrease, the amount of increased or decreased emissions. Therefore, there are
genuine issues of material fact and summary judgment is not appropriate and should be denied.

Statement of the Case

1. On January 25, 2008, the Indiana Department of Environmental Management (IDIEEM)
issued Significant Source Modification No, T083-23529-00003 (the “Permit™) to Duke
Energy Indiana Inc. (hereafter referred to as “Duke™) for its Edwardsport Generating
Station (EGS).

Sierra Club, Valley Watch, Inc., Save the Valley, Inc. and Citizen Action Coalition of
Indiana, Inc. (collectively the “Petitioners”) filed a Verified Petition for Review and for
Stay of Effectiveness on February 12, 2008,

]

3. Duke filed its Second Motion for Summary Judgment on September 24, 2008. The
Petitioners filed their Response in Opposition to Duke Energy Indiana, Inc.’s Second
Motion for Summary Judgment on February 20, 2009. Duke filed its Reply Brief in
Support of Its Second Motion for Summary Judgment on April 3, 2009. The Indiana
Department of Environmental Management (IDEM) filed its Reply to Petitioners’
Response to Duke Energy Indiana, Inc.’s Second Motion for Summary Judgment on
April 3, 2009. Oral argument was held on May 20, 2009.

4. The Court granted Duke’s Motion to Dismiss on November 24, 2010. The Court
determined that the Petitioners had not stated a claim upon which the Court could grant
relief on the allegations of error relating to N;O and CO,.

5. The Court denied Duke's First Motion for Partial Summary Judgment on January 28,
2011. The Court determined that the allegations contained in the Petitioners' Issues |
and 2 did not constitute an impermissible collateral attack nor did these issues constitute
an impermissible enforcement action. Duke’s Motion for Reconsideration of Order
Denying First Motion for Partial Summary Judgment was denied on April 26, 2011.

Findings of Facl

1. The Permit allowed the modification of the EGS by the construction of an integrated
gasification combined cycle (IGCC) electric generating facility with the retirement of
existing generating units and their associated equipment.

2. IDEM determined” that PSD requirements were not applicable to emissions of nitrogen
oxides (NO,) and sulfur dioxide (SO;) from the proposed IGCC Plant. Consequently,
IDEM did not require air quality impact analysis for these pollutants,

* For clarity’s sake, the EL) makes no finding as to the correctness of the determinations made by the IDEM in
Findings of Fact 2, 3 and 5; rather, the ELJ merely finds that the IDEM made the determinations,
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3. IDEM determined that emissions of particulate matter of less than 10 microns diameter
(PMyp) from the proposed 1GCC Plant would not cause or contribute to violations of
NAAQS® or allowable PSD increments for PM g in the impact area for the project.

4. The existing generating units at EGS include four steam boilers and three steam turbine
generators. Boiler Unit 6-1 was originally installed in 1943 as a coal-fired boiler. It was
subsequently converted to an oil-fired operation in 1974 and, after this fuel conversion,
had a nominal heat input capacity of 510 mmBtw/hr. Coal-fired boilers 7-1 and 7-2 were
mstalled in 1948 and each boiler has a nominal heat input capacity of 510 mmBtuw/hr,
Coal-fired boiler 8-1 was installed in 1951 and has a nominal heat input capacity of 510
mmbBtu/hr,

5. In determining whether PSD requirements applied to emissions from the proposed 1GCC
plant, IDEM assumed that emissions from the units to be shut down were in (or
contributed to) the baseline concentration for PM;y IDEM’s PSD increment analysis for
PM g assumed that retiring the existing EGS units were have the effect of expanding the
available increment for the new plant.

6. In its modeling analysis for PM;o increment compliance, Duke modeled’ the entire
emission rates from the existing EGS boilers were negative numbers, thereby partially
offsetting the impacts from the emissions from the new emission sources at the plant.

Applicable Law

This Court must apply a de nove standard of review to this proceeding when determining
the facts at issue. Indiana Dept. of Natural Resources v. United Refuse Co., Inc., 615 N.E.2d 100
(Ind. 1993). Findings of fact must be based exclusively on the evidence presented to the ELJ,
and deference to the agency’s initial factual determination is not allowed. [fd; [.C. § 4-21 5-3-
27(d). “De novo review” means that: “all issues are to be determined anew, based solely upon
the evidence adduced at that hearing and independent of any previous findings.” Grisell v
Consol. City of Indianapolis, 425 N.E.2d 247 (Ind.Ct. App. 1981).

The OEA may enter judgment for a party if it finds that “the pleadings, depositions,
answers to interrogatories, and admissions on file, together with the affidavits and testimony, if
any, show that a genuine issue as to any material fact does not exist and that the moving party is
entitled to judgment as a matter of law." 1.C. § 4-21.5-3-23. The moving party bears the burden
of establishing that summary judgment is appropriate. All facts and inferences must be
construed in favor of the non-movant. Gibson v. Evansville Vanderburgh Building Commission,
et al., 725 N.E.2d 949 (Ind.Ct.App. 2000).

“In statutory construction, our primary goal is to ascertain and give effect to the
intent of the legislature. Gray v. D & G, Inc., 938 N.E.2d 256, 259 (Ind. Ct. App. 2010).
The language of the statute itself is the best evidence of legislative intent, and we must

' National Ambient Air Quality Standards
' The ELJ finds that the Duke performed this action, but makes no finding as to whether this action was correct,
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give all words their plain and ordinary meaning unless otherwise indicated by statute. Id.
Furthermore, we presume that the legislature intended statutory language to be applied in
a logical manner consistent with the statute’s underlying policies and goals. Id. However,
we will not interpret a statute which is clear and unambiguous on its face, rather, we will
give such a statute its apparent and obvious meaning. Ind. State Bd. of Health v. Journal-
Gazette Co, 608 N.E.2d 989, 992 (Ind. Ct. App. 1993), adopted, 619 N.IZ.2d 273 (Ind.
1993)"  United States Steel Corp., et al v. Northern Indiana Public Service Corp., 949
N.E.2d 891, 904 (Ind. Ct. App.).

Statutory provisions cannot be read standing alone; instead, they must be construed in
light of the entire act of which they are a part. Deaton v. City of Greenwood, 582 N.E.2d 882,
885 (Ind. Ct. App. 1991); Bowurbon Mini-Mart v. IDEM, 806 N.E.2d 14, 20; 2004 Ind. App.
LEXIS 586 (Ind. Ct. App. 2004).

Further, if a court determines that the statute or rule is ambiguous, it may look to the
agency’s interpretation for evidence of the legislative intent. The Indiana Supreme Court, in
Shell Oi v Meyer, 705 N.E2d 962, 976 (Ind. 1998) held, “However, administrative
interpretation may provide a guide to legislative intent. "A long adhered to administrative
interpretation dating from the legislative enactment, with no subsequent change having been
made in the statute involved, raises a presumption of legislative acquiescence which is strongly
persuasive upon the courts." Board of Sch. Trustees v. Marion Teachers Ass'n, 530 N.E.2d 309,
311 (Ind. Ct. App. 1988); accord Baker v. Compton, 247 Ind. 39, 42, 211 N.E.2d 162, 164
(1965).”

326 1AC 2-2-5(a) states: (a) The owner or operator of the proposed major stationary
source or major modification shall demonstrate that allowable emissions increases in conjunction
with all other applicable emissions increases or reductions (including secondary emissions) will
not cause or contribute to air pollution in violation of any:

(1) ambient air quality standard, as designated in 326 IAC 1-3, in any air quality control

region; or

(2) applicable maximum allowable increase over the baseline concentration in any area as

described in section 6 of this rule.

326 1AC 2-2-6(a) states: (a) Any demonstration under section 5 of this rule shall
demonstrate that increased emissions caused by the proposed major stalionary source or major
modification will not exceed eighty percent (80%) of the available maximum allowable increases
(MAI) over the baseline concentrations for sulfur dioxide, particulate matter, and nitrogen
dioxide indicated in subsection (b)(1). Available maximum allowable increases are determined
by adjusting the MAI to include impacts from actual emissions:

(1) from any major stationary source or major modification on which construction

commenced after the major source baseline date; and

(2) increases and decreases at any source occurring after the minor source baseline date.
On a case-by-case basis, a source may petition the commissioner to use in excess of this eighty
percent (80%). The commissioner may authorize such use provided the source adequately
demonstrates the need for the same.
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326 1AC 2-2-1(g) states: (g) "Baseline concentration”" means that ambient concentration
level that exists in the baseline area at the time of the applicable minor source baseline date. A
baseline concentration is determined for each pollutant for which a minor source baseline date 15
established and shall include the following:
(1) The actual emissions, as defined in subsection (b), representative of sowrces in
existence on the applicable minor source baseline date except as provided in subdivision
(3).
(2) The allowable emissions of major stationary sources that commenced construction
before the major source baseline date, but were not in operation by the applicable minor
source baseline date.
(3) The following will not be included in the baseline concentration and will affect the
apphcable maximum allowable increase or increases:
(A) Actual emissions, as defined in subsection (b), from any major stationary
source on which construction commenced afier the major source baseline date.
(B) Increases and decreases of actual emissions, as defined in subsection (b), al
any stationary source occurring afler the minor source baseline date.

326 TAC 2-2-1(b)(1) defines “actual emissions” as “the actual rate of emissions of a
regulated new source review (NSR) pollutant from an emissions unit as determined in
accordance with the following:

(1) In general, actual emissions as of a particular date shall equal the average rate, in tons

per year, at which the unit actually emitted the pollutant during a consecutive twenty-four

(24) month period preceding the particular date and representative of normal source

operation. The department shall allow the use of a different time period upon a

determination that it is more representative of normal source operation. Actual emissions

shall be calculated using the unit's actual operating hours, production rates, and types of
materials processed, stored, or combusted during the selected time period.

(2) The department may presume that source-specific allowable emissions for the unit are

equivalent to the actual emissions of the unit.

(3) For any emissions unit that has not begun normal operations on the particular date,

actual emissions shall equal the potential to emit of the unit on that date.

(4) The term shall nol apply for calculating a significant emissions increase under section

2(d) of this rule or for establishing a PAL under 326 IAC 2-2.4, Instead, subsections (¢)

and (pp) shall apply for those purposes.”

326 1IAC 2-2-1(p) defines “construction” as any physical change or change in the method
of operation, including:

(1) fabrication;

(2) erection;

(3) installation;

(4) demolition; or

(5) modification;

of an emissions unit, that would result in a change in emissions.

The Environmental Appeals Board decided this issue in /n Re: Northern Michigan
University, Ripley Heating Plant, PDS Appeal No. 08-02 (EAB Feb. 18, 2009) (hereafter
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"NMU™,  In this case, Sierra Club made the same arguments that it makes in this cause.
However, the Board remanded the matter to U.S, EPA, but determined:

In so doing, the Board rejects Sierra Club's argument that the "plain language”
of the statute and regulations require that all the emissions from a source that
undergoes a major modification after an applicable "baseline” date must be treated
as increment consuming. Rather, the Board holds that, under the statute,
regulations, and long-standing Agency interpretation, pre-baseline emissions of a
source modified after the baseline date remain as part of the baseline
concentration, and only the post-baseline change in emissions from the modified
source, whether upward or downward, is factored into the PSI) increment
consumption/expansion calculus, NMU/ at 2.

The Board further concluded, “Sierra Club's “plain language” reading on the other hand,
produces results that confound the very sense and policy undergirding a workable increment
consumption scheme. Were Sierra Club's views to prevail, no increment credit would be given
for sources that shut down, and emissions already counted in the baseline concentration would be
counted again against the PSD increment -- in effect, double counting,” NMU at 23.

Conclusions of Law

I. The Office of Environmental Adjudication (“OEA") has jurisdiction over the decisions of
the Commissioner of the IDEM and the parties to the controversy pursuant to IC § 4-

21.5-7-3.

2. Findings of Fact that may be construed as Conclusions of Law and Conclusions of Law
that may be construed as Findings of Fact are so deemed.

3. It is obvious that there are issues as to material fact in this matter. The parties

disagree on whether there were modifications to EGS that affect either the baseline
concentration or consume increment. However, the question ol the proper
interpretation of the statutes and regulations can be answered.

4. Each of the parties has presented plausible arguments regarding the rule in
question.” Therefore, the EL] concludes that the rule is ambiguous and that it is
appropriate to look to the rules of statutory interpretation to determine the

legislative intent.

5. While the OEA conducts a de novo review of all IDEM appeals and does not defer to
[DEM interpretations, a review of applicable policy statements, including the comments

$“A statute is ambiguous where it is reasonably susceptible to more than one interpretation.” Elmer Buchta
Trucking, Inc. v. Stanley, 744 N.E. 2d 939, 942 (Ind. 2001).
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made by the agency during rulemaking can be used to determine legislative intent. © In
this case, the Indiana rule is substantially the same as the federal rule. Therelore, Duke’s
citing to federal guidance and other secondary sources are appropriate and persuasive. In
addition, to the language cited by Duke, the following language supports the conclusion
that only in the increase or decrease in actual emissions affects the increment analysis. In
the preamble for the proposed rules on Prevention of Significant Deterioration New
Source Review/Refinement of Increment Modeling Procedures, the U.S. EPA says
“Consequently, any increases in actual emissions occurring after that date [minor source
baseline date] (with some possible exceptions that we will discuss later) would be
considered (o consume the applicable PSD increment.” (72 Fed. Reg. 31375, 31375) and
“(For major sources, emissions increases or decreases resulting from construction as
defined at 40 CFR 51.166(b)(8) and 40 CFR 52.21(b)(8) that have occurred since the
major source baseline date consume or expand increment).” 72 Fed. Reg. 31375, 31377.
[t appears very clear that the U.S. EPA and the IDEM interpret these rules in the same
manner as Duke,

6. Morcover, the order issued by the Environmental Appeals Board provides (urther support
to Duke’s position and is persuasive.

7. The Court concludes:

i, Only increases in actual emissions of PMg, SO, or NO; resulting from any major
modifications at the Existing Units that are determined to have occurred after the
respective major source baseline dates would consume available increments.

. Even if any major modifications at the Existing Units were determined to have
occurred after the respective major source baseline dates, the actual emissions of
PMjg, SO3 or NO; from the Existing Units as of the time of the major source
baseline dates would be included in the respective baseline concentrations; and

i, The reductions in emissions o occur as a result of the shutdown of the Existing
Units as required by the Permit will expand available increments and would offset
the consumption of increments associated with prior increases in emissions if any
major modifications at the Existing Units were determined to have occurred after
the respective major source bascline dates.

8. There are genuine issues of material fact as to whether there has been an increase or
decrease in emissions, and if there has been an increase or decrease, the amount of
increased or decreased emissions; therefore summary judgment is not appropriate and
should be denied.

Order

““A preamble may be considered in ascertaining legislative intent in construing an ambiguous statute, but it is not
controlling.” Nexvel W., Corp. v. Ind. Uril. Regulatory Comm'n, 831 N.E.2d 134, 142 (Ind. Ct. App. 2005); Besozz
v fnd Employment Sec. Bd, 237 Ind. 341, 146 N.E.2d 100 (1957)
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AND THE COURT, being duly advised, hercby ORDERS, ADJUDGES AND
DECREES that Duke Energy Indiana Inc.’s Second Motion for Partial Summary Judgment 1s

DENIED.

You are further notified that pursuant to provisions of 1C §4-21.5-7-5, the Office of
Environmental Adjudication serves as the ultimate authority in administrative review of
decisions of the Commuissioner of the Indiana Department of Environmental Management. This
15 an order subject to further review consistent with applicable provisions of 1C §4-21.5 and other

applicable rules and statutes.

ITIS SO ORDERED this %tk day of E}g 4 ,,.-j 2011 in Indianapolis, IN.

Hon. Catherine Gibbs

Adjunct Environmental Law Judge

Hon. Mary Davidsen

Chiel Environmental Law Judge
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