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Dr. Orly Taitz, ESQ
29839 SantaMargarita, ste 100
Rancho Santa Margarita, CA 92688
Ph. 949-683-5411 fax 949-766-7603
Pro se plaintiff

DR. ORLY TAITZ, ESQ

Plaintiff,

vs.

KATHLEEN SEBELIUS,
In her capacity of Secretary of
Health and Human Services et.al.

Defendant.

IN THE US DISTRICT COURT

FOR THE CENTRAL DISTRICT OF CALIFORNIA

Case No.: SACV-f2-1092 DMG (JC)

VIOLATION OF I4TH AMENDMENT
EQUAL PROTECTION RIGHTS,
ESTABLISHMENT CLAUSE
ARTICLE 2 SEC I OF COSTITUTION
INJUNCTIVE RELIEF, STAY
DECLARATORY RELIEF
RICO, PREDECATE CRIMES:
FRAUD, AIDING AND ABETTING
FORGERY AND UTTERING OF
FORGED DOCUMENTS TO
COMMIT ELECTIONS FRAUD

TTHAMENDMENTruRY
DEMANDED

REQUEST F'OR JUDICIAL NOTICE FILED IN CONJUNCTION WITH

MOTION FOR STAY/PRELIMINARY INJL]NCTTON

Taitz v sebelius et.aI. Request fo! Judicial. Notice
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Plaintiff Pro Se Dr. Orly Taitz (hereinafter "Taitz") hereby requests that the

Court take judicial notice of the following document attached as Exhibit 1 . This

request is made pursuant to Rule 201 of the Federal Rules of Evidence. This

request is made in connection with Taitz's Motion for Preliminary Injunction filed

by plaintiff.

Exhibit I - Order from Senior U.S. District Court Judge John L. Kane in

recent case Newland et. al. v Sebelius. case No: l:12-cv-1123-JLK'

BASIS FOR REQUESTING JUDICIAL NOTICE

Courts may take judicial notice of proceedings in other co.,trts. U.S. ex rel

Robinson Rancheria Citizens Council v. Borneo, Inc., 97 7 F .2d 244,248 (9th Cir'

1992) (citing St. Louis Baptist Temple, Inc. v. FDIC,605 F.2d 1169 (10th Cir'

lg79)) (..twle .may take notice of proceedings in other courts, both within and

without the federal judicial system, if those proceedings have a direct relation to

matters at issue. "'). Exhibit 1 is a decision of other federal district court.

The content ofthat decision is a public record that is 'hot subject to

reasonable dispute [and] capable of accurate and ready determination by resort to

sources whose accuracy cannot reasonably be questioned'" Fed' R' Evid'

201(bx2). This exhibit reflects the decision in other federal court, and is

appropriate for judicial notice as set forth tn U.S. ex rel Robinson Rqncheria

Citizens Council. Taitz requests that this Court take judicial notice of Exhibitl

solely to demonstrate its existence and the similarity of the claims in the cases, and

not for the truth oftheir contents.

This order is a precedent to the case at hand. In Newland v Sebelius, the

Plaintiffs sought an injunction from providing coverage for abortifacient drugs,

conffaception, sterilization and the healthcare plan due to their religions aversion

Taitz v sebelius et.a1. Request for Judicial Nolice
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against abortions and birth conffol. The court found that the provision in PPACA

violates the Plaintiff s First Amendment rights of Free Exercise of Religion, Free

Speech and RFRA.

Similarly, case at hand Taitz v Sebelius is seeking an injunction against the

same affordable care act on the grounds that it violates First Amendment rights of

Free Exercise of Religion, violates First Amendment Establishment Clause, Fifth

Amendment Due Process Clause and Fourteenth Amendment Equal Protection

Clause as PPACA gives preference to citizens ofcertain religions such as

Muslims exempting then from purchase of health insurance and punishing

members of other religions such as Christians and Jews through mandating to

purchase health insurance or penalizing by penalty tax ifthey do not purchase such

insurance.

Respectfully submitted,

i

August 15,201V.

B), /s/ Dr. Orly Taitz

Dr. Orly Taitz ESQ

Plaintiff Pro Se

],""",,""

Taitz et.aI. Request for Judicial Notice
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FOR TIIE

DR. ORLY TAITZ, ESQ

Plaintiff,

vs.

KATHLEEN SEBELIUS.
In her capacity of
Health and Human Servi

Defendant.

Request for Judi ln case

Senior U.S. District Court ohn L.

Sebelius. case No:

Signed

POSED ORDER

IIS DISTRICT COURT

OF CALIFORNIADISTRICT

Case No.: SACV-12-1092 DMG (JC)

VIOLATION OF 14TH AMENDMENT
EQUAL PROTECTION RIGHTS,
ESTABLISHMENT CLAUSE
ARTICLE 2 SEC I OF COSTITUTIO
INJUNCTIVE RELIEF, STAY
DECLARATORY RELIEF
RICO, PREDECATE CRIMES :

FRAUD, AIDING AND ABETTING
FORGERY ANDUTTERING OF
FORGED DOCUMENTS TO
COMMIT ELECTIONS FRAUD

TTHAMENDMENTruRY
DEMANDED

Taitz v Sebelius et.al. for order fiom

Kane in recent case Newland et. al. v

THE

JLK is GRANTED

of
et.al

1t23

Dated

Laltz v Request for Judicial Notice
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I, Yulia Yun, over 18

pe{ury that I served Request l'

correct copy of the above

below:

Kathleen Sebelius
Rarack Hussein Obama
Michael Astrue
Eric Holder
William Chatfield

were served by mailing a coPY

The US Attorney's Office
Central District of California
41 1 West Fourth Street

Santa Ana, California 92701

The rest of the Parties were

their addresses resPectivelY:

Nancy Pelosi
Democratic PartY H
430 South Capitol St. SE
Washington DC, 2003

Brian Schatz
1050 Ala Monana Blvd.
Honolulu, HI 96814

Lynne Matusow
1050 AIa Monana BIvd.
Honolulu, HI 96814

Alvin Onaka
Department of attorneY
425 Queen Street
Honolulu, HI 96813

old
Judici

Proof of Service

not a party to this case, declare under penalty of

Notice in this case on the parties by sending a true and

by the US mail on August 15,2012 at the addresses

a true and correct copy of the above pleadings to
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Alice Travis Germond
Democratic Party
430 South Capitol St. SE
Washington DC, 2003

"Obama for America''
P.O. Box 803638,
Chicago, IL, 60680

August 15,2012

YuliaYun
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Case L:12-cv-01123-JLK 30 Filed 07127112 USDC Colorado Page 1of 18

UMTED STATES DISTRICT COI]RT
TI{E DISTRICT OF COLORADO

Judge John L. Kale

Civil Action No. 1: l2-cv-1

WILLIAM NEWLAND;
PAUL NEWLAND;
JAMESNEWLAND;
CHRISTINE KETTERHA
ANDREW NEWLAND; and
HERCULES INDUSTRIES, C., a Colorado corporation;

Plaintiffs,

KATHLEEN SEBELIUS, iN official capacity as Secretary of the United States Department
of Health and Human Servi
HILDA SOLIS, in her offici ity as Secretary of the United States Department of Labor;
TIMOTHY GEITHNER, iN

of the Treasury;
official capacity as Secretary of the United States Department

UNITED STATES DEPAR
UNITED STATES DEPAR
UNITED STATED DEP

Defendants.

ORDER

Kane, J.

This rnatter is before me on Plaintiffs' Motion for Preliminary Injunction (doc.

5). Based on the forthcoming Plaintiffs' motion is GRANTED.

BACKGROUND

The ent Protection and Allordabte ('ore A.'t

Signed into law on 23, 2010, the Patient Protection and Affordable Care Act

OF HEALTH AND HUMAN SERVICES;
OF LABOR;
OF THE TREASURY;

("ACA"), Pub. L. No. I 1 1-l , 124 Stat. 119 (2010), instituted a variety of healthcare reforms.
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Case L: 12-cv-07723- JLK

Among its many provisions, it

insurance, creates state-based

more full-tirne employees to

provisions aimed at insuring

instant suit, the ACA requires

and screening for women. 42

Unlike some other

mandate does not apply to

t In a recent decision,
individual mandate, but invali
existing Medicaid funding if a
Indep. Bus. v. Sebelius, U.S

2 Termed the "Patient'
coverage to persons with
adults under the age of twenty
annual and lifetime lirnits on
for children under the age of
http ://www.healthcare. gov
2012). As discussed lrlra at

3 The ACA did not,
Instead, it delegated that

C'HRSA'). On August 1,201
defined the scope of women's
&e HRSA, Women's
a/ http://www.hrsa. gov/wom
include, among other things,
contraceptive rnethods, steri
with reproductive capacity."

a Numerous provisi
on pre-existing condition exc
waiting periods (both group
annual (group only) benefit li
dependent care coverage

30 Filed 07127112 USDC Colorado Page 2 of 18

most U.S. citizens and legal residents to have health

insurance exchanges, and requires employers with fifty or

health insurance.' 1d. The ACA also implemented a series of

levels of health care coverage.z Most relevant to the

oup health plans to provide no-cost coverage for preventive care

S.C. $ 300gg-1 3(a)(4).3

ons ofthe ACA, however, the preventive c.ue coverage

healtlrcare plans existing on March23,2010.1 S?a Intetirn

Supreme Court upheld the constitutionality of the so-called
the portion of the Affordable Care Act threatening loss of
declines to expand its Medicaid progruns. Nat'l F-ed'n of

_; 183 L. Ed. 2d 450 (June 28,2012).

Bill of Rights" these provisions require health plans to; provide
isting conditions, protect a patient's choice of doctors, allow
ix to maintain coverage under their parent's health plan, prohibit

healthcare benefits, and end pre-existing condition exclusions
See Patient's Bill of Rights atailable at

ights/bill-of-rights/index.html (last viewed on July 27,

, not all health plans are required to meet these conditions.

, specifically delimit the contours ofpreventive care.
to the Health Resources and Services Administration

, HRSA adopted Required Health Plan Coverage Guidelines that
services for purposes ofthe ACA coverage mandate.

Services: Required Health Plan Coverage Gwdelines available
idelines/ (last visited July 27,2012). The HRSA guidelines

full range of Food and Dnrg Administration-approved
on procedures, and patient education and counseling for wornen

of the ACA apply to grandfathered health plans: the prohibition
;ions (group heaith plans only), the prohibition on excessive
individual health plans), the prohibition on lifetime (both) and

ts, the prohibition on rescissions (both), and the extension of
to name a few. 75 Fed. Reg. a|34542. For a comprehensive

Case 8:12-cv-01092-DMG-JC   Document 23    Filed 08/15/12   Page 9 of 25   Page ID #:267



Case 1:1,2-cv-01123-JLK

Final Rules for Group Health

Grandfathered Health Plan

34538,34540 (June 17, 2010),

According to govemment esti

grandfathered under the ACA.

maintaining grandfathered

met a plan may be

In addition to

certain religious employers

Final Rr.rles for Group Health

Preventive Services Under the

(Aug. 3,2011). The guideli

sponsored by certain non

summary of the applicabilif
of the New Health Refonn
Plats, avoiloble at http:l
2012).

s In order to qualify
must meet the following crit

(2) The
tenets of the

(3) The
tenets ofthe

(4) The
6033(a)(1) and secti
1986, as amended.

76 Fed. Reg. 46621,46626 (

(1) The i

ment 30 Filed 07127112 USDC Colorado Page 3 of 18

and Health lnsurance Coverage Relating to Status as a

the Patient Protection and Affordable Care Act, 75 Fed. Reg.

is gap in the preventive care coverage mandate is significant.

es, 191 rnillion Arnericans belong to plans which may be

at 34550. Although there are many requirements for

see 26 C.F.R. $ 54.9815-1251T(g), if those requirements are

for an indefinite period of time.

ing under the ACA, the preventive care guidelines exempt

any requirement to cover contraceptive services.s See Interim

and Health lnsurance Issuers Relating to Coverage of

Protection and Affordable Care Act, 76 Fed. Reg. 46621

also contain a temporary enforcernent "safeiarbor" for plans

organizations with religious objections to contraceptive coverage

ACA provisions to grandfathered health plans, see Application
of Part A of Title XXVI of the PHS Act to crandfathered

.gov/ebsa/pdf/grandfathenegtable.pdf. (last visited July 26,

"religious employer" eligible for this exemption, an employer

on ofreligious values is the pupose of the organization.
tion primarily employs persons who share the religious

ion serves primarily persons who share the religious

ion is a non-profit organization as described in section
3(aX3)(A)(i) or (iii) of the Intemal Revenue Code of

3,2011); See 77 Fed. Reg. 8725 (Feb. 15, 2012).

J
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I

that do not qualify for the religiius employer exemption. See Final Rules for Group Health

Plans and Health lnsurance Irsf. n"tutirs to Coverage of Preventive Services Under the

PatientProtectionanaAfforda{eCareAct77Fed.Reg.8725,8726-8727 (Feb. 15,2012). The

preventive care guidelines ,*" 
!n".a 

on August I , 201 2.

l

f 
Hercules lndustries, Inc.

Plaintiff Hercules Indus{ries, Inc. is a Colorado s-corp engaged in the manufacture and

dislribution ofheating, ventilat]on, and air conditioning ("HVAC") products and equipment.

Hercules is owned by sittines 
1f,iUiarn, 

Paul and James Newland and Christine Ketterhagen,

who also comprise the comf-f '. Ao.a of Directors. Additionally, William Newland serves as

President ofthe company and tlis son, Andrew Newland serves as Vice President.6

Although Hercules is a for-profit, secular employer, the Newlands adhere to the Catholic

denomination of the Christian . According to the Newlands, "they seek to run Hercules in a

held religious beliefs" Amended Complaint (doc. 19) at fl 2.manner that reflects their si

Thus, for the past year and a h4lf the Newlands have implemented within Hercules a program

designed to build their culture based on Catholic principles. 1d at t[ 36. Hercules

recently made two amendrnentl to its articles of incorporation, which reflect the role ofreligion

in its corporate governance: (1) it added a provision specifying that its primary purposes are to

be achieved by "following iate religious. elhical or moral standards,'' and i2) it added a

provision allowing members of its board of directors to prioritize those "religious, ethical or

moral standards" at the of profi tability. I d. at I 1 12. Furthermore, Hercules has donated

_l
6 Tlroughout this opidion, I will refer to William Newland, Paul Newland, James

Newland, Christine Ketterhaefn, and Andrew Newland as the 'Newlands."

4

i

l

l
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Case L:12-cv-O1L23-JLK

"[a]s part of fulfilling their

self-insured plan does not

Hercules' health i

does not qualifu as a "religious

Nor may it seek refuge in the

to either include no-cost

penalties. Faced with a choice

Administrative Procedure Act.

Believing the alleged i

Plaintiffs filed the instant

A preliminary

be clear and unequivocal.

(lOth Cir. 2010). To meet

likelihood of success on the

hann to the non-moving and that (4) the injunction would not adversely affect the publtc

ment 30 Filed 07127112 USDC Colorado Page 5 of LB

significant amounts of money td Catholic organizations and causes. Id.atl35.

According to Plaintiffs, flercules maintains a self-insured group plan for its employees

onal mission and Catholic beliefs and commitments." 1d at

flfl 37. Significantly, because tlie Catholic church condemns the use of contraception, Hercules

abortifacent dnrgs, contraception, or sterilization. I d. at I 41 .

plan is not "grandfathered" under the ACA. Furthermore,

notwithstanding the Newlands'lreligior.rs beliefs, as a secular, for-profit corporation, Hercules

within the meaning ofthe preventive care regulations.

ent "safe harbor." Accordingly, Hercules will be required

for contraception in its group health plan or face monetary

complying with the ACA or complying with their

religious beliefs, Plaintiffs file{ the instant suit challenging the wornen's preventive care

coverage mandate as violative bf RIRA, the First Amendment, the Fifth Amendment, and the

to their constitutional and statutory dghts to be imminent,

DISCUSSION

is an extraordinary remedy; accordingly, the right to relief must

e.g.,Floodv. ClearOne Commc'ns, Inc.,618 F.3d 1110, 1117

burden, a party seeking a prelirninary injunction rnust show: (1) a

(2) a threat of irreparable harm, which (3) outweighs any
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Case 1:12-cv-01123-JLK Document 30 Filed 07127112 USDC Colorado Page 6 of 18

interest. See, e.g.,Awadv. Ziriax,670F.3d 1111, 1125 (1Oth Cir. 2012). Although this inquiry

is, on its face, relatively straightforward, there are a variefz ofexceptions. Ifthe injunction will

(l ) alter the status quo, (2) mandate action by the defendant, or (3) afford the movant all the

relief that it could recover at the conclusion of a fuIl trial on the merits, the movant must meet a

heightened burden. Sae O Centro Espirita Beneficente Uniao do Vegetal v. Ashcroft,389 F.3d

973,975 (1Oth Cir. 2004) (en banc), affd and remanded, Gonzales v. O Centro Espirita

Beneficente Uniao do Vegetal,546 U.S. 418 (2006).

In determining whether an injunction falls into one ofthese "disfavored" categories,

courts often focus on whether the requested injunctive relief will alter the status quo. The "status

quo" is "the last uncontested status between the parties which preceded the controversy until the

outcome of the final hearing." Dontinion Video Satellite, Inc. v. Echostar Satellite Corp. ,269

F.3d 1149, 1155 (10thCir.2001). In making this detennination, however, Imustlookbeyond

the parties' legal rights, focusing instead on the reality ofthe existing status and relationship

between the parties. Schrierv. Univ. of Colo.,427 F.3d1253,1260 (1Oth Cir.2005). If the

requested relief would either preserve or restore the relationship and status existing ante bellum,

the injunction does not alter the status quo.

This determination is not, however, necessarily dispositive. An injunction restoring the

status quo ante bellun may require action on behalf of the nonmovant. Such an injunction, one

which "affirmatively require[s] the nonmovant to act in a particular way," is mandatory and

disfavored. Id. at 1261.

Although I follow the Tenth Circuit's gridance in determining whether Plaintiffs seek to

disturb the status quo or require affirmative action by Defendants, I am careftrl to avoid
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Case 1:12-cv-01123-JLK Document 30 Filed 07127112 USDC Colorado Page 7 of LB

uncritical adherence to the "status quo-formula" and the "mandatory/prohibitory formulation."

In making this determination, I must be mindful of "the fundamental purpose of prelirninary

injunctive relief under our Rules of Civil Procedure, which is 'to preserve the relative positions

of the parties until a trial on the merits can be held."' tsray v. QI;A Royalties, LLC,486 F. Supp.

2d1237,'1243-44 lD. Colo. 2007) (citingO ()entro,389 F.3d ar 999-1001 (Seyfrour, C.J.,

concurring)).

Before the instigation of this lawsuit, Plaintiffs maintained an ernployee insurance plan

that excluded contraceptive coverage. Although Defendants have passed a regulation requiring

Plaintiffs to include such coverage in their coverage for the plan-year beginning on November I,

2012, that regulation, as it applies to Plaintiffs, has not yet taken effect. Should the requested

injunction enter, Defendants will be enjoined frorn enforcing the preventive care coverage

mandate against Plaintiffs pending the outcome of this suit. The status quo will be preserved,

and Defendants will not be required to take any affirmative action.

Because Plaintiffs do not seek a "disfavored" injunction, I must consider whether

Plaintiffs are entitled to rely on an altered burden of proof. Cf. O Centro,389 F.3d at 976. If the

equities tip strongly in their favor, Plaintiffs '1nay meet the requirement for showing success on

the rnerits by showing that questions going to the merits are so serious, substantial, difficult, and

doubtful as to make the issue ripe for litigation and deserving of more deliberate investigation."?

7 Although sorne courts in this district have questioned the continued validity ofthis
relaxed likelihood-of-success-on-the-merits standard in light of the Supretne Court's decision in
Winter v. Natural Resource DeJbnse ('.ouncil, lnc,,555 U.S. 7, 20 (2008) (holding drat a plaintiff
seeking a preliminary injunction "must establish that he is likely to succeed on the merits"),
because the Tenth Circuit has continued to refer to this relaxed standard I assume it still governs

the issuance of preliminary injunctions in this circuit. SeeRoDaDrillingCo.v.Siegal,552F.3d
1203,1209 n.3 (lOth Cir. 2009).
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Case 1:12-cv-011.23-JLK Document 30 Filed 07127112 USDC Colorado Page 8 of J.8

Okla. ex rel. Okla. Tax Conm'n v. Int'l Registration Plan, \nc.,455 F.3d I 107, l l13 (lOth Cir.

2006).

Accordingly, I begin by considering the equities before tuming to Plaintiffs' likelihood of

success on the merits.

l lrreparable Harm

Althor.rgh it is well-established that the potential violation ofPlaintiffs' constitutional and

RFRA rights threatens irreparabl e harm, see Kikumura v. Hurley,242 F .3d,950,963 ( l0th Cir.

2001), Plaintiffs must also establish that "the injury cornplained of is of such imminence that

there is a clear and present need for equitable relief to prevent irreparable harm." Heideman v. S.

Salt LakeCity,348 F.3d 1182, 1189 (10th Cir.2003) (emphasis in original). Imminence does

not, however, require imrnediacy. Plaintiffs need only demonstrate that absent a preliminary

injunction, "[they] are likely to suffer irreparable harm before a decision on the merits can be

rendered." Winter v. Nal Res. Def. Council, lnc.,555U.S.7,22 (2008)(quoting llAC. Wright,

A. Miller, & M. Kane, Federal Practice and Procedure g 2948.1, p. 139 (2d ed. 1995)).

Absent injunctive relief, Plaintiffs will be required to provide FDA-approved

contraceptive methods, sterilization procedures, and patient education and counseling for women

with reproductive capacity as part of their employee insurance plan. Per the terms of the

preventive care coverage mandate, that coverage must begin on the start date ofthe first plan

year following the effective date of the regulations, November l, 2012. Defendants argue this

harm, three months in the future, is not sufficiently imminent to justi$r injunctive relief. In light

ofthe extensive planning involved in preparing and providing its employee insurance plan, and
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the uncertainty that this matter will be resolved before the coverage effective date, praintiffs

have adequately estabrisrred that they will suffer imminent irreparable harm absent injunctive

relief, This factor strongly favors entry of injunctive relief.

2. Balancing of Harms

I must next weigh the ineparable ham faced by plaintiffs against the harm to Defendants

should an injunction enter. Shourd an injunction enter, Defendants will be prevented frorn

"enforcing regulations that congess found it in the public interest to direct that agency to

develop and enforce), ()ornish y. Dudas,540 F. Supp. 2d.61,61 (D.D.C. 200g).

This harm pales in comparison to the possible infiingement upon plaintiffs,

constitrtional and statutory rights. This factor strongly favors entry ofinjunctive rerief.

3. Pubtic Interest

Defendants argue that entry ofthe requested injunction is contrary to the public interest,

because it would'tndermine [their] ability to effectuate congress,s goals of improving the

health ofwomen and children and equalizing the coverage ofpreventive services for women and

men so that women who choose to do so can be part ofthe workforce on an equal playing field

with men." Defendants' Response (doc. 26) at73. This asserted interest is, however, undermined

by the creation of exemptions for certain religious organizations and employers with

grandfathered health insurance plans and a temporary enforcement safe harbor for non-profit

organizations.

These interests are countered, and indeed outweighed, by the pubric interest in the free

exercise of religion. As the Tenth circuit has noted, 'there is a strong public interest in the free
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Case L:12-cv-01123-JLK Document 30 Filed 07127112 USDC Colorado Page 10 of 18

exercise of religion even where that interest may conflict with [another statutory scheme]." O

Centrc,389 F.3d at 1010. Accordingly, the public interest favors entry ofan injunction in this

case.

On balance, the threatened harm to Plaintiffs, impingement of their right to freely

exercise their religious beliefs, and the concommittant public interest in that right srongly favor

the entry of injunctive reliei Althor.rgh the less rigorous standard for preliminary injunctions is

not applied when "a preliminary injunction seeks to stay governmental action taken in the public

interest pursuant to a statutory or regulatory scheme," Aid.for Wonten v. Foulston,44l F.3d

I 101 , 1 1 15 ( lOth Cir. 2006), the government's creation of numerous exceptions to the preventive

care coverage mandate has undermined its alleged public interest.8 Accordingly, I find the

general rule disfavoring the relaxed standard inapplicable. Plaintiffs need only establish that

their challenge presents "questions going to the merits . . . so serious, substantial, difficult, and

doubtful as to make the issue ripe for litigation and deserving of more deliberate investigation."

Okla. 'tax Comm'n, 455 F.3d at 1 I 13.

4. Likelihood of Success on the Merits

Plaintiffs raise a variety of constitutional and statutory challenges. Because Plaintiffs'

RFRA challenge provides adequate grounds for the requested injunctive relief, I decline to

address their challenges under the Free Exercise, Establishment and Freedom of Speech Clauses

of tlre First Amendment. See, e.g., Llnited States v. Hardeman,297 F.3d 1116, 1135-36(1Oth

Cir. 2002) (en banc).

8 See discussion supra atpp.2-4 and infra atp. 14-15.

t0
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Passed in 1993, the Religious Freedom Restoration Act ("RFRA') sought to "restore the

compelling interest test as set forth in Srerrert y. tr/emer,374 U.S. 398 (1963) and Wisconsin v.

Yoder,406U.S.205 (1972) and to guarantee its application in all cases where fiee exercise of

religion is substantially burdened." 42 U.S.C. $ 2000bb(b). Although unconstitutional as

applied to the states,.ree City of Boeme v. Flores,521 U.S. 507 (1997), it remains constitutional

as applied to the federal government. See United States v. Wilgus,638 F.3 d 127 4, 1279 (10th

Cir.201l).

Under RFRA, the govemment may not "substantially burden a person's exercise of

religion even if the burden results from a mle of general applicability." 42 U.S.C. $ 2000bb-

1(a). This general prohibition is not, however, without exception. The government may justify a

substantial burden on the free exercise ofreligion if the challenged law: "(1) is in ftirtherance of

a cornpelling govemmental interest; and (2) is the least restrictive means of furthering that

compelling govemmental interest." 1d at $ 2000bb-1(b). The initial burden is bome by the

party challenging the law. Once that party establishes that the challenged law substantially

burdens her free exercise ofreligion, the burden shifts to the government tojustify that burden.

The nature of tlris prelirninary injunction proceeding does not alter these btfidens. Gonzales,546

U.S. at429. Thus, I must first consider whether Plaintiffs have demonstrated that the preventive

care coverage mandate substantially burdens their free exercise ofreligion. If so, Imustthen

consider whether the government has demonstrated that the preventive care coverage mandate is

the least restrictive means to achieve a compelling interest.

Substantial Burden of Free Exercise

Plaintiffs argue that providing contraception coverage violates thsir sincerely held

11
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religious beliefs. Although the government does not challenge the sincerif of the Newlands'

religious beliefs, it argues that Plaintiffs have failed to demonstrate a substantial burden on their

free exercise of religion- This argurnent relies upon two key premises. First, the government

asserts that the burden of providing insurance coverage is bome by Hercules. Second, the

government a.rgues that as a for-profit, secular employer, Hercules cannot engage in an exercise

of religion. Accordingly, the argument concludes, the preventive care coverage mandate cannot

burden Hercules'free exercise ofreligion.e Plaintiffs counter, arguing that there exists no 1aw

forbidding a corporation from operating according to religious principles.

These arguments pose difficult questions of first impression. Can a corporation exercise

religion? Should a closely-held subchapter-s corporation owned and operated by a small group

of individuals professing adherence to uniform religious beliefs be treated differently than a

publicly held corporation owned and operated by a group of stakeholders with diverse religious

beliefs? Is it possible to "pierce the veil" and disregard the corporate form in this context? what

is the significance ofthe passthrough taration applicable to subchapter-s corporations as it

pertains to this analysis? These questions merit more deliberate investigation.

Even if, upon further examination, Plaintiffs are able to demonstrate a substantial burden

on their free exercise ofreligion, however, the govemment may justifu its application of the

preventive care coverage mandate by demonstrating that application of that mandate to Plaint'iffs

e In the altemative, the govemment argues that because Plaintiffs routinely contribute to

other schemes that violate the religious beliefs alleged here, the preventive care coverage

mandate does not substantially burden Plaintiffs' free exercise of religion. This argument

requires impermissible line drawing, and I reject it out of hand. See Thomas v. Review Bd. of
Ind. Emp't \ec.,450 U.S. 707,715 (1981).

12
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is the least restrictive means of furthering a cornpelling interest.

Compelling Interest

ln order tojustify a substantial burden on Plaintiffs'free exercise ofreligion, the

govemment must show that its application ofthe preventive carecoverage rnandate to Plaintiffs

furthers "interests ofthe highest order." Hardeman,297F.3dat1127.ltiswell-settledthatthe

interest asseted in this case, the promotion ofpublic health, is a cornpelling govemment interest.

See Buchwald v. Univ. ol N.M. Sch. of Med.,159 F.3d 487,498 ( lOth Cir. 1998). The

government argues that the preventive care coverage mandate, as applied to Plaintiffs and all

similarly situated parties, furthers this cornpelling interest.

Assuming, arguendo,that application ofthe preventive care coverage mandate to

Plaintiffs and all similarlv situated oarties furtl,ers a compelling government interest,r0 that

argument does notjustify a substantial burden on Plaintiffs'free exercise ofreligion: "RFRA

requires the Government to demonstrate that the cornpelling interest test is satisfied through

application ofthe challenged law to tl.re person - the particular claimant whose sincere exercise

ofreligion is being substantially burdened." Gonzales,546 U.S. at 430-31.

I do not mean to suggest that the government may not establish a compelling interest in

the uniform application of a particular program. To make such a showing, however, the

government must "offer[] evidence that granting the requested religious accommodations would

serior.rsly compromise its ability to adrninister this program." Id. at 435. Any such argument is

r0 Plaintiffs strenuously challenge whether the preventive care coverage mandate
actually furthers the promotion of public health. I need not address that argument to resolve the
instant motion. and I decline to do so.

13
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undermined by the existence ofnumerous exemptions to the preventive care coverage mandate.

In prornulgating the preventive care coverage mandate, Congress created significant exemptions

for small employers and grandfathered health plans.ll 12 26 U.S.C. g 4980H(c)(2) (exempting

frorn health care provision requirement employers of less than fifty fuIl-time ernployees);42

U.S.C. $ l80l 1 (grandfathering of existing health care plans). Even Defendants created a

regulatory exelnption to the contraception mandate. T6 Fed. Reg. 4662l,46626 (Aug. 3, 2011)

(exempting certain religious employers from the contraception requirement ofthe preventive

care coverage rnandate).

"[A] law cannot be regarded as protecting an interest ofthe highest order when it leaves

appreciable damage to that supposedly vital interest unprohibited." Church of the l,uktmi

Babalu Aye, Inc. v. City ri-Hicrleah,508 U.S. 520, 547 (1993); see also Llnited Stotes v. Fridoy,

525 F.3d 938,958 (10th Cir.2008). The government has exempted over 190 rnillion health plan

'r The govemment's attempt to characterize grandfathering as "phased implementation"

is unavailing. As noted above, health plans rnay retain their grandfathered status indefinitely.

Most darnaging to the government's alleged cornpelling interest, even though Congress required

grandfathered health plans to comply with certain provisions of the ACA, it specifically
exernpted grandfathered health plans froln cornplying with the preventive care coverage

mandate. See 42 U.S.C. $ I 801 I (aX3-4) (specifying those provisions of the ACA that apply to

grandfathered health plans).

'' The goventment argues that because these provisions are generally applicable, and not

specificatly lirnited to the preventive services coverage regulations, they are not exemptions

from the preventive c,ue coverage mandate. This is a distinction without substance. By
exempting ernployers from providing health care coverage, these provisions exempt those

employers fiom providing preventative health care coverage to women. If the government has a

compelling interist in ensuring no-cost provision of preventative health coverage to women, that

interest is compromised by exceptions allowing employers to avoid providing that coverage -
whether broadly or narrowly crafted.

l4
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participants and beneficiaries from the preventive care coverage mandate;r3 this massive

exemption cornpletely undermines any co[rpelling interest in applying the preventive care

coverage mandate to Plaintiffs.ra

Leosl RestrictiIe Means

Even if the govemment were able to establish a cornpelling interest in applying the

preventive care coverage mandate to Plaintiffs, it must also demonstate that there are no feasible

less-restrictive altematives. Wilgus,638F.3d at 1289. The govemment need not tilt at

windmills; itneed only refute alternatives proposed by Plaintiffs. 1d

Plaintiffs propose one altemative, government provision of free birth control, that could

be achieved by a variety of methods: creation of a contraception insurance plan with free

enrollment, direct compensation of contraception and sterilization providers, creation of a tax

credit or deduction for contraceptive purchases, or irnposition ofa rnandate on the contraception

manufacturing industry to give its items away for free. Defendants argue Plaintiffs'

"misunderstand the nature of the 'least restrictive means' inquiry." Brief in Opposition (doc. 26)

at 43. According to Defendants, this inquiry should be limited to whether Plaintiffs and other

sirnilarly situated parties could be exernpted without darnaging Defendants' cornpelling interest.

13 Even if, as is estimated under the government's high-end estimate,69Yo of health plans

lose their grandfathered status by the end of2013, rnillions health plar participants and

beneficiaries will continue to be exempted from the preventive c,ue coverage mandate. See 75

Fed. Reg. 34538,34553.

1r To the extent the government argues creating an exemption for Plaintiffs threatens to

undennine the preventive care coverage mandate, that argument is inconsistent with RFRA and

irrelevant in this context. See Gonzales,546 U.S. at 436 (rejecting "slippery slope" argument as

inconsistent with RFRA).

l5
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It is, however, not Plaintiffs but Defendants who misunderstand the least restrictive

rneans inquiry. Defendants need not refute every conceivable alternative, but they "must refute

the altemative schemes offered by the challenger."rs Wilgus,638 F.3d at 1289.

Despite their categorical argurnent, Defendants attempt to refute Plaintiffs' proposed

alternative. First, Defendants argue that because Plaintiffs' alternative "would irnpose

considerable new costs and other burdens on the Govemment and are otherwise impractical,"

they should be rejected as not "feasible" or "plausible." Brief in Oppositi on (doc.26) at44.

Although a showing of impracticality is sufficient to refute the adequacy of a proposed

altemative, Defendants have failed to make such a showing in this case. As Plaintiffs note, "the

govemment already provides fiee contraception to women." Reply Brief in Support (doc. 27) at

38.

Defendants also argue Plaintiffs' altemative would not adequately advance the

govemment's compelling interests. They acknowledge that Plaintiffs' alternative would achieve

the purpose ofproviding contaceptive services to women with no cost sharing, but argue that

Plaintiffs' alternative will not "ensur[e] that women will face minimal logistical and

adrninistrative obstacles to receiving coverage of their care." Brief in Opposition (doc. 26) at 45.

Although Plaintiffs argue that this arnounts to a redefinition of Defendants' compelling interest,

15 Furthennore, both parties irnpennissibly expand the scope ofthis detennination. As
noted above, rny inquiry is limited to the parties before me; I do not consider all other "similarly
situated parties." To the extent Plaintiffs' altemative would apply to other parties, it is
overinclusive. Because the parties frame this discussion, however, I analyze the altemative as

presented by Plaintiffs and responded to by Defendants.

16
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it is instead a logical corollary thereto.16 Nonetheless, Defendants have failed to adduce facts

establishing that govermnent provision of contraception services will necessarily entail logistical

and adrninistrative obstacles defeating the ultirnate purpose ofproviding no-cost preventive

health care coverage to women. Once again, the current existence of analogous programs

heavily weighs against such an argument.

Defendants bear the burden of demonstrating that refusing to exempt Plaintiffs fiom the

preventive care coverage mandate is the least restrictive means of furthering their compelling

interest. Given the existence of govemment programs similar to Plaintiffs' proposed altemative,

the government has farled to meet this burden.

Conclusion

The balance of the equities tip strongly in favor of injunctive relief in this case. Because

this case presents "questions going to the merits . . . so serious, substantial, difficult, and

doubtful as to make the issne ripe for litigation and deserving of more deliberate investigation," I

find it appropriate to enjoin the implementation of the preventive care coverage mandate as

applied to Plaintiffs. Accordingly,

Defendants, their agents, officers, and ernployees, and their requirelnents that Plaintiffs

provide FDA-approved contraceptive methods, sterilization procedures, and patient education

and counseling for women with reproductive capacity, are ENJOINED from any application or

enforcement thereof against Plaintiffs, including the substantive requirement imposed in 42

r(' To be clear, I do not believe Defendants have sufficiently demonstrated a compelling
interest in enforcing the preventive care covelagemandate against Plaintiffs. For purposes of tny

analysis under "least restrictive means" prong of RFRA, however, I assume the existence of such

an interest-

17
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U.S.C. $ 300gg-13(a)(a), the application of the penalties found in 26 U.S.C. $$ 4980D & 4980H

and 29 U.S.C. g i 132, and any determination that the requirements are applicable to Plaintiffs.

Pursuant to Fed. R. Civ. P. Rule 65(c), Plaintiffs shall post a $100.00 bond as security for

any costs and darnages that may be sustained by Defendants in the event they have been

wrongfully enjoined or restrained.

Such injunction shall expire three months from entry of an order on the merits of

Plaintiffs' challenge. In order to expedite the resolution of this case, the parties shali file a Joint

Case Management Plan on or before Atsgust27,2072.

And, finally, I take this opportunity to emphasize the ad hoc nattte of this injunotion.

The govemment's arguments are largely premised upon a fear that granting an exemption to

Plaintiffs will necessarily require granting similar injunction to all other for-profit, secular

corporations voicing religious objections to the preventive ca.re coverage mandate. This

injunction is, however, premised upon the alleged substantial burden on Plaintiffs' free exercise

of religion - not to any alleged burden on any other party's free exercise ofreligion. It does not

enjoin enforcement ofthe preventive care coverage mandate against any other party.

Dated: July 27,2012 BY T}IE COURT:

/s/ John L. Kane

Senior U.S. District Court Judge
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