
IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA

Case No. 1:11-mc-23891-KM M

fn re SSC GROUP, LLC,

Petitioner.

/

ORDER DENYING PETITION TO PERPETUATE TESTIM OG

THIS CAUSE came before the Court upon Petitioner SSC Group, LLC'S Petition to

Perpetllnte Testimony (ECF No. 1).Non-parties Verizon Online LLC Ctverizon''l and Bright

House Networks, Inc. CGBright House'') tiled a Response to the Petition (ECF No. 5). The

Petition is now ripe for review. UPON CONSIDEM TION of the Petition
, the Response, the

pertinent portions of the Record, and being otherwise fully advised in the premises
, this Court

enters the following Order.

1L BACKGROUND

This is a pre-suit petition by SSC Group, who is the owner of a sexually explicit ûçadult''

film titled ççlsis Gets Slam Dunked.'' SSC Group alleges that between M ay 19, 201 1, and M ay

26, 201 1, seven individuals from Florida used the BitTorrent file transfer protocol to commit

2 n  true names and identifying infonnation of the alleged infringers
,

copyright infringement. e

however, are llnknown to SSC Group. Consequently, SSC Group seeks to use Federal Rule of

Civil Procedme 27(a) to obtain identifying information- such as the alleged infringers' names

and home addresses- from Internet Service Providers ($(ISP''), Verizon, Bright House, and

1 h facts herein are taken from Petitioner SSC Group
, LLC'S Petition to Perpetuate TestimonyT e

(ECF No. 1).
2 This Court has provided an overview of the BitTorrent file transfer protocol in a prior Order

.

See Liberty Media Holdings, LLC v. BitTorrent Swnrm, No. 1:1 1-cv-21525-KM M , 2011 W L

5190048, at *1 (S.D. Fla. Nov. 1, 2011).

1

Case 1:11-mc-23891-KMM   Document 9   Entered on FLSD Docket 01/31/2012   Page 1 of 3
Case 2:11-mc-00084-JAM -DAD   Document 22-1    Filed 02/16/12   Page 1 of 3



Comcast Cable Commtmications, LLC, so that it may bring a formal civil action against the

alleged infringers for copyright infringement
.

II. LEGAL STANDARD

Federal Rule of Civil Procedure 27(a) governs the perpemation of testimony by

deposition prior to the commencement of a formal action
. 'Fhe rule exists to prevent a ççfailure or

delay of justice'' in such simations where evidence that would be dldistinctly useful to a finder of

fact'' in a future action might otherwise be lost prior to the future action
. See Application of

Deiulemar Compaa ia Di Navigazione S.P.A. v. M/V AlleMra, 198 F.3d 473, 486 (4th Cir. 1999)

(quoting In re Bav Cntv. Middlerotmds Landfill Site, 171 F.3d 1044, 1047 (6th Cir.1999)); see

also Ash v. Cort, 512 F.2d 909, 91 1 (3d Cir.1975).

A party who desires to ççperpetuate testimony about any matter cognizable in a United

States court'' may file a petition in district court for an order tçauthorizing the petitioner to depose

the nnmed persons in order to perpetuate their testimony
.'' The petition must show (1) the

petitioner Eçexpects to be a party to an action cognizable in a United States court but cannot

presently bring it or cause it to be broughf'; (2) tGthe subject matter of the expected action and the

petitioner's interesf'; (3) çûthe facts that the petitioner wants to establish by the proposed

testimony and the reasons to pememate if'; and (4) ççthe nnme, address, and expected substrmce

of the testimony of each deponent'' Fed. R. Civ. P. 27(a)(1).

111. ANALYSIS

SSC Group seeks to pemetuate the testimony of Verizon, Bright House, and Comcast

Cable Communications, LLC, to obtain tûtestimony . . . concerning the personally identifying

information for each of its internet service subscribers whose accounts were used to infringe

upon Petitioner's copyrights.'' Pet., at 3 (ECF No. 1). ççlt is well-established in case 1aw that
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pemetllntion means the pemetuation of known testimony. In other words, Rule 27 may not be

used as a vehicle for discovery prior to filing a complaint.'' In re Petition of Allecretti, 229

F.R.D. 93, 96 (S.D.N.Y. 2005); see also M/V Allecra, 198 F.3d 485-86; Ash, 512 F.2d at 912

(ççWe reiterate that Rule 27 is not a substitutt for discovery.'').According to SSC Group's own

admission, tt'l'he true nnmes and capacities, whether individual, comorate, associate or otherwise,

of the infringers are unknown to Petitioner.'' ld. at 1. In light of this admission
, it is clear that

the only purpose behind SSC Group's Petition is to conduct discovery prior to filing a complaint
.

Consequently, SSC Group's Petition fails.

IV. CONCLUSION

For the foregoing reasons, it is

ORDERED AND ADJUDGED that Petitioner SSC Group, LLC'S Petition to Perpetuate

Testimony (ECF No. 1) is DENIED. The Clerk of the Court is directed to CLOSE this cmse. All

pending motions are DENIED AS M OOT.

W oday of January
, 2012.DONE AND ORDERED in Chambers at M iami, Florida, this

. M ICHAEL M OORE
UNITED STATES DISTRICT JUDGE

cc: A11 counsel of record
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