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 1  P R O C E E D I N G S  

 2 JANUARY 14, 2010 8:42 A.M.  

 3  

 4 THE COURT:  Very well.  Good morning, Counsel.

 5 (Counsel greet the Court.)

 6 THE COURT:  Let's see.  First order of business, I

 7 have communicated to judge -- Chief Judge Kozinsk i, in light of

 8 the Supreme Court's decision yesterday, that I'm requesting

 9 that this case be withdrawn from the Ninth Circui t pilot

10 project.  And he indicated that he would approve that request.

11 And so that should take care of the broadcasting matter.

12 And we have motions that have been filed on behal f of

13 Mr. Garlow and Mr. McPherson.  And the clerk info rms me counsel

14 for those parties are here present.

15 MR. MCCARTHY:  Correct, Your Honor. 

16 THE COURT:  All right.  Fine. 

17 MR. MCCARTHY:  Vincent McCarthy, Your Honor.  I was

18 admitted pro hac vice into this court very recent ly.

19 THE COURT:  Yes.  I believe I signed that yesterday,

20 or the day before.  

21 MR. MCCARTHY:  I understand.

22 THE COURT:  Well, welcome.

23 MR. MCCARTHY:  Thank you.

24 THE COURT:  You've got quite a lineup of lawyers

25 here. 
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PROCEEDINGS    675

 1 MR. MCCARTHY:  I understand, yes. 

 2 THE CLERK:   Can you use the microphone, please. 

 3 MR. MCCARTHY:  Sorry.  

 4 I wanted to ask for Your Honor's guidance as to - - I

 5 spoke to counsel for the plaintiffs, and they sai d they

 6 wouldn't be calling my clients until at least nex t week.  And I

 7 wanted to know if Your Honor knew when he was goi ng to make the

 8 decision on our motion to quash, because I wanted  to remain for

 9 that if it's going to be made now.

10 If Your Honor is going to wait until the witnesse s

11 are called, I'll just go back to my office and th en return at

12 that time.

13 THE COURT:  Mr. Boutrous, are you handling this for

14 the plaintiffs?

15 MR. BOUTROUS:  Yes, Your Honor.

16 Your Honor, in discussions with counsel I suggest ed

17 that once we have had a chance to review the docu ments being

18 produced in this rolling production by the propon ents, we would

19 have the universe of documents relating to his cl ients.

20 We would try to work out with the proponents an

21 agreement that would allow us not to have to call  Counsel's

22 clients to testify and authenticate the documents .  That's the

23 main reason that we would need them.

24 And we have several documents that we have now fo und

25 in this new production that relate to those indiv iduals who
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PROCEEDINGS    676

 1 filed motions to quash.  And what I propose is, w e look at the

 2 documents, we'd figure it out, talk to the propon ents' counsel,

 3 see if we could work out an arrangement that woul d allow us

 4 simply to move them into evidence without the -- these

 5 individuals having to come and testify.

 6 THE COURT:  As a consequence, you may be able to

 7 handle this matter between yourselves.

 8 MR. BOUTROUS:  In short, yes.

 9 THE COURT:  All right.

10 MR. BOUTROUS:  Thank you, Your Honor.

11 So we will be in touch, and then if we need to co me

12 back, we'll do it Tuesday.

13 THE COURT:  If you need to come back, alert Counsel.

14 And let the clerk know when you need to see us, a nd we will

15 take care of the matter.

16 MR. BOUTROUS:  Thank you, Your Honor.

17 THE COURT:  I appreciate it.

18 MR. MCCARTHY:  Thank you very much, Your Honor.

19 THE COURT:  All right.  Let's see.  We are ready, I

20 believe, with the next witness.  And you indicate d who that

21 witness is.

22 MS. VAN AKEN:   Yes.

23 THE COURT:  And who is going to be presenting him?

24 MS. VAN AKEN:   Dr. Edmund Egan, Your Honor. 

25 And my name is Christine Van Aken. 
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PROCEEDINGS    677

 1 THE COURT:  Ms. Rediken?

 2 MS. VAN AKEN:   Van Aken.  V-a-n A-k-e-n.

 3 THE COURT:  All right.  Please, call your witness.

 4 MS. VAN AKEN:   Plaintiffs and plaintiff-intervenors

 5 call -- plaintiff-intervenor calls Dr. Edmund A. Egan to

 6 testify.

 7 THE CLERK:   Raise your right hand, please.

 8 EDMUND EGAN,  

 9 called as a witness for the Plaintiffs herein, ha ving been 

10 first duly sworn, was examined and testified as f ollows:   

11 THE WITNESS:  I do.

12 THE CLERK:   Thank you.  State your name, please.

13 THE WITNESS:  My name is Edmund A. Egan.

14 THE CLERK:   And spell your last name.

15 THE WITNESS:  E-g-a-n.

16 THE CLERK:   Thank you.

17                        DIRECT EXAMINATION 

18 BY MS. VAN AKEN:   

19 Q. Good morning, Dr. Egan.

20 A. Good morning.

21 Q. I'm going to publish a slide that summarizes -- it' s a

22 simple demonstrative slide of some of your creden tials.  And

23 then we'll talk about those.

24 (Document displayed) 

25 Dr. Egan, what is your current position?
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EGAN - DIRECT EXAMINATION / VAN AKEN    678

 1 A. I'm the chief economist in the Controller's Office in

 2 San Francisco.

 3 (Document displayed.)  

 4 Q. And what is your role, briefly, in that position?

 5 A. I direct the Office of Economic Analysis, which is a

 6 division within the Controller's Office, and is r esponsible for

 7 preparing economic impact analysis of pending leg islation.

 8 Q. Dr. Egan, we'll talk more about that experience and  that

 9 role in a little while, but tell me a little bit more about

10 your prior professional experience in the area of  urban and

11 regional economic policy.

12 A. Immediately before joining San Francisco, the City and

13 County, in 2007, I worked for a consulting form k nown as ICF

14 International, where I did a number of consulting  projects

15 related to economic development strategy and anal ysis in North

16 America and globally.

17 Q. Can you give me a couple of examples, Dr. Egan.

18 A. In the late 1990s, for example, I worked on the eco nomic

19 development strategy for the City of Toronto.

20 And just before joining San Francisco, I worked a s a

21 consultant on the City of San Francisco's economi c development

22 plan.

23 Q. Have you ever taught at the university level, Dr. E gan?

24 A. Yes, I have.

25 Q. And can you tell me about that experience, please.
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 1 A. I'm currently an adjunct faculty member at the Univ ersity

 2 of California at Berkeley.  I teach city and regi onal planning.

 3 I teach in the city and regional planning departm ent at that

 4 university.

 5 Q. Do you teach undergraduates, Dr. Egan?

 6 A. I teach graduates students.

 7 Q. And speaking generally, what kinds of courses do yo u

 8 teach graduate students at UC Berkeley?

 9 A. I teach in the field of regional economic developme nt and

10 in urban and city regional planning departments.  Since fall of

11 2004, each fall I've taught a course called the " Urban and

12 Regional Economy," which is a review of -- a theo retical review

13 of key things in regional and urban economics, to  masters and

14 Ph.D. students.

15 Q. And do you have any academic articles that you've

16 published?

17 A. I published three peer-reviewed academic articles w hen I

18 was in graduate school and also, subsequently, as  a consultant.

19 Q. Do those articles deal with the field of urban and

20 regional economic analysis, economic policy?

21 A. Yes.  All of them did.

22 Q. And, can you tell me, what's the highest level of

23 education that you've received?

24 A. I have a Ph.D. degree.

25 Q. Where did you receive your Ph.D. degree?
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 1 A. From the University of California at Berkeley.

 2 Q. Okay.  Dr. Egan, there is no binder in front of you , but

 3 there should be.  So let me correct that.

 4 MS. VAN AKEN:   Your Honor, may I approach the

 5 witness?

 6 THE COURT:  Yes, you may.

 7 BY MS. VAN AKEN:   

 8 Q. Mr. Egan, would you take a look at the exhibit mark ed

 9 "PX2324" behind the tab so marked.

10 Do you recognize that document, Dr. Egan?

11 A. Yes, I do.

12 Q. What is that document?

13 A. That's my CV.

14 MS. VAN AKEN:   Your Honor, I would move that Exhibit

15 2324, Plaintiffs' Exhibit 2324, be moved into evi dence.

16 MR. PATTERSON:  No objection.

17 THE COURT:  Very well.  2324 is admitted.

18 (Plaintiffs' Exhibit 2324 received in evidence.) 

19 BY MS. VAN AKEN:   

20 Q. And, Dr. Egan, that CV represents accurately your

21 professional and academic experience?

22 A. Yes, it does.

23 Q. Let's talk a little bit more about your role as chi ef

24 economist in San Francisco.

25 You told me that you direct the Office of Economi c
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 1 Analysis.  What does that office do?

 2 A. Our local legislative body, the board of supervisor s,

 3 receives all legislation that's introduced by the  mayor or by

 4 members of that board.  

 5 And my office reviews that legislation after each

 6 meeting, to determine if any of it would have a m aterial

 7 economic impact on San Francisco.

 8 And if we make the determination that it would, w e

 9 report on that impact, detailing this extent of t he economic

10 impact, before the board acts on that legislation  in committee.

11 Q. So what is the intent of those reports with respect  to the

12 board's action in committee?

13 A. It's to ensure that the board of supervisors has a full

14 understanding of the economic impact of the decis ions they

15 make.

16 Q. How is it that you and your office decide whether a  piece

17 of pending legislation could have a material econ omic impact?

18 A. Well, there are a number of things that we look for .

19 Among them are, in the legislation, that it has a  real

20 regulatory power, that it actually affects the be havior of

21 individuals in the city and economic agents such as businesses.

22 And we trace through how the legislation would

23 constrain their behavior and how that would chang e their

24 economic activity, and then try and quantify that .

25 As a general rule of thumb, if we believe that
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EGAN - DIRECT EXAMINATION / VAN AKEN    682

 1 legislation would have greater than a $10 million  impact on the

 2 city's economy, we would report on that.

 3 Q. And when you say you would report on that, is there  a

 4 product or a written report that you produce?

 5 A. Yes.  We prepare written reports, as well as do ver bal

 6 oral presentations of our findings.

 7 Q. And what kinds of sources of information do you rel y on in

 8 preparing those economic -- what are they called,  those

 9 reports?

10 A. Economic impact reports.

11 Q. And what sorts of sources do you rely on in prepari ng

12 economic impact reports for the board of supervis ors?

13 A. We're greatly reliant on government statistical dat a from

14 the state and from the federal governments.  

15 We also, I believe in almost every report, rely u pon

16 data generated by city departments, to make quant itative

17 estimates of the impact.

18 We also rely on information that's provided from us

19 from people who work in the city, sometimes peopl e who work in

20 the private sector in San Francisco, and others.

21 Q. And do you rely on research, generally, beyond the data

22 sets that you described?

23 A. Yes, we to rely on research other than the data.

24 Particularly when it pertains to similar legislat ion or similar

25 issues occurring in other places.
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 1 Q. And, Dr. Egan, these economic impact reports, are t hey

 2 documents concerning urban economic policy, speak ing generally?

 3 A. Yes, they are.

 4 Q. Relied on by the San Francisco Board of Supervisors ?

 5 A. That's correct.

 6 MS. VAN AKEN:   Your Honor, I would tender Dr. Egan as

 7 an expert in urban and regional economic policy.

 8 THE COURT:  Very well.  Voir dire?

 9 MR. PATTERSON:  No, Your Honor.

10 THE COURT:  I beg your pardon?

11 MR. PATTERSON:  No.

12 THE COURT:  No voir dire.  Very well.

13 And you accept Dr. Egan as an opinion witness in the

14 field for which he has been designated, correct?

15 MR. PATTERSON:  Yes.

16 THE COURT:  Very well.

17 MS. VAN AKEN:   Thank you, Your Honor.

18 BY MS. VAN AKEN:   

19 Q. Dr. Egan, let's turn, now, to your work in the cont ext of

20 this case.  And I want to ask if you have underta ken an

21 analysis of the effects of the prohibition on the  marriage of

22 same-sex couples on San Francisco's economy and i ts

23 governmental costs and revenues?

24 A. Yes, I have.

25 Q. And, Dr. Egan, tell me, is that analysis that you
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EGAN - DIRECT EXAMINATION / VAN AKEN    684

 1 undertook, similar to or different from the kinds  of analysis

 2 that you do as chief economist for San Francisco?

 3 A. It's quite similar to the kinds of analysis we do i n our

 4 daily work.  The only difference being was that w e don't

 5 normally review state legislation.  We only revie w city

 6 legislation.

 7 Q. And when you considered that analysis, did you look  for

 8 positive as well as negative economic impacts tha t the

 9 prohibition might have?

10 A. Well, I think you look for impacts.  You look for w ays in

11 which the regulation affects people's behavior.  Whether that

12 winds up being positive or negative is kind of an  analytical

13 conclusion.

14 Q. Speaking generally, did you reach any conclusions a fter

15 undertaking that analysis?

16 A. Yes, I did.  I've identified several ways in which the

17 prohibition of marriages of same-sex couples woul d have a

18 negative impact on San Francisco, and also negati vely affect

19 the city's revenues and overall budget.

20 Q. And can some of those conclusions about the negativ e

21 economic impact on San Francisco and its budget a nd revenues be

22 generalized to other jurisdictions?

23 A. I believe that they could; although, I haven't

24 specifically studied other jurisdictions.

25 Q. Okay.  Let's turn now to some specific areas where you --
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EGAN - DIRECT EXAMINATION / VAN AKEN    685

 1 I believe you have opinions.

 2 And I would like to pull up a demonstrative slide .

 3 (Document displayed.)  

 4 Great.

 5 Dr. Egan, do you have any opinions concerning the

 6 relationship between the prohibition on same-sex marriage,

 7 wealth generation and city revenue?

 8 A. Yes, I do.

 9 Q. Speaking generally, what is that conclusion?

10 A. Uhm, in general, because of the ways in which marri age

11 affects people's patterns of wealth generation ov er their life,

12 if same-sex marriage were legalized, San Francisc o would see an

13 increase in sales tax revenue and an increase in property tax

14 revenue in the future.

15 Q. Using this demonstrative, can you explain to me the

16 relationship between legalizing marriage and the increase in

17 married couples?

18 A. Yes.  If marriage among same-sex couples were legal ized, I

19 predict we would see an increase in the number of  married

20 couples in San Francisco.

21 There is a significant amount of research in

22 economics that looks at the impact of marital sta tus on wealth

23 accumulation over the life of an individual.

24 And to put it simply, what it finds in -- as I

25 understand it, is that married couples are -- mar ried
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 1 individuals tend to accumulate more wealth than s ingle

 2 individuals.

 3 So to the extent that there are more married peop le

 4 and fewer single people in San Francisco, we woul d see greater

 5 wealth accumulated within the city.

 6 Q. Dr. Egan, what are the impacts of that greater weal th

 7 accumulation within the city, on San Francisco?

 8 A. They have two main impacts.  People with higher wea lth

 9 tend to have higher income.  As that wealth gener ates

10 dividends, that leads to higher spending on consu mer goods in

11 San Francisco.

12 It also would tend to increase the value of real

13 estate within San Francisco, as we would have mor e wealth,

14 essentially, bidding for the same amount of land.

15 Q. And what are the impacts on San Francisco's budgets  or

16 revenues?

17 A. Well, higher consumer spending in San Francisco, fr om a

18 wealthier population, leads to an increase in sal es tax

19 revenue, since the city gets a percentage of all consumer

20 spending in the city.  

21 And greater value of real estate in San Francisco

22 leads to an increase in property tax revenues bec ause we also

23 get a percentage of the assessed value of each pr operty.

24 Q. Dr. Egan, is there any way you can tell us about th e

25 magnitude of these potential impacts?
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 1 A. Not in any strong quantitative sense.  We would nee d to

 2 project over time, first, what the increase in ma rried couples

 3 would be, which might not be that challenging.  B ut projecting

 4 the increase in wealth accumulation and how much that would

 5 translate into spending is a challenging exercise .  I wouldn't

 6 say it's impossible, but it's challenging.

 7 Q. And you have not attempted to do so here?

 8 A. I have not attempted to do so here.

 9 Q. To the extent that San Francisco sees an increase i n sales

10 tax revenue and property tax revenue, is that als o an impact

11 that you would expect other jurisdictions within California to

12 also see?

13 A. Other jurisdictions within California would actuall y

14 benefit simply from the San Francisco affect.

15 For example, the State of California gets a

16 percentage of the sales tax that is generated wit hin

17 San Francisco.  And other local government entiti es get a

18 percentage of the property tax revenue.

19 Q. Dr. Egan, let's turn now to the next slide.

20 (Document displayed.) 

21 And this is a demonstrative concerning -- it's

22 entitled, "Healthy Behaviors:  Impact on City Rev enue."

23 Do you have an opinion about the relationship bet ween

24 marriage, healthy behavior, and San Francisco's r evenue?

25 A. Yes, I do.  My opinion is that legalizing same-sex

Case3:09-cv-02292-JW   Document464    Filed01/15/10   Page18 of 322



EGAN - DIRECT EXAMINATION / VAN AKEN    688

 1 marriage would encourage healthier behavior.  And  that would

 2 ultimately lead to higher payroll tax revenue and  a reduction

 3 in public health costs in San Francisco.

 4 Q. You've already explained to us the increase in marr ied

 5 couples that you project.  What relationship do y ou see between

 6 an increase in married couples and increased heal thy behavior

 7 from individuals?

 8 A. There is also a number of articles in the economics

 9 literature that look at the connection between ma rital status

10 and healthy behavior, and, essentially, finding t hat married

11 individuals are healthier, on average, and, in pa rticular,

12 behave themselves in healthier ways than single i ndividuals.

13 That has economic consequences of two kinds.

14 Q. State those consequences, please.

15 A. Certainly.  There is also a well-known connection i n

16 economics between health of the work force and wo rk force

17 productivity, which takes many forms in practice.   The simple

18 of which is lower rates of absenteeism due to ill ness.

19 Higher work force productivity affects workers' w ages

20 through the marketplace.  And that directly ties to a local

21 revenue we have in San Francisco, our payroll tax .  

22 So the more wages that are earned in San Francisc o,

23 the more payroll tax that's earned by the City an d County.

24 Q. So there's a general link between worker productivi ty and

25 an increase in payroll taxes?
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 1 A. Yes, there is via higher wages.  Higher productivit y leads

 2 to higher wages.  And higher wages leads to highe r payroll tax

 3 revenue for the City.

 4 Healthier behavior is also associated with less

 5 reliance on the healthcare system, including the public

 6 healthcare system.  And, therefore, to the extent  that the

 7 population of San Francisco adopts healthier beha viors over

 8 time, due to marriage, the City's public healthca re costs would

 9 decline.  And that would result in a cost savings  for the City

10 and County.

11 Q. What is the magnitude of the City's spending on pub lic

12 health, in your understanding?

13 A. The City's general fund contribution to public heal th is

14 in the neighborhood of 360 million, 364 million, I think,

15 dollars per year.

16 Q. Dr. Egan, can you tell us how great a savings we wo uld see

17 if we lifted the prohibition on same-sex marriage , with respect

18 to public health?

19 A. I've not attempted to quantify this, either, becaus e some

20 of the same challenges, taking an estimate of the  number of

21 married couples and translating that into healthi er behavior,

22 and the specific connections between productivity  and less

23 demand for healthcare are challenging to quantify .  I think

24 that they could be quantified, but I have not att empted to do

25 so.
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 1 Q. Dr. Egan, you also explained the relationship betwe en

 2 payroll tax and productivity, along with the redu ction in

 3 public health costs.

 4 Would either of those impacts be seen by other

 5 jurisdictions in California, in your view, if the  prohibition

 6 on the marriage of same-sex couples were lifted?

 7 A. Relatively few jurisdictions in California have a p ayroll

 8 tax.  However, many jurisdictions do have a busin ess tax.  And

 9 to the extent that higher worker productivity res ults in

10 stronger business performance -- which I think is  a very

11 reasonable assumption to make -- that would lead to higher

12 business tax revenue for those jurisdictions.

13 Q. Okay.  I want to ask you whether you are aware of a ny

14 relationship between increased healthy behaviors and domestic

15 partnership.

16 A. I have not seen any research on that subject.

17 Q. Well, would you assume with me, for a moment, that

18 domestic partnership has the same effect on healt hy behavior as

19 marriage does, and then assume, further, that dom estic

20 partnership is an option for same-sex couples, bu t marriage is

21 not.

22 Would we still expect to see this impact on city

23 revenue, simply from having domestic partnership?

24 A. I think that you would see an impact on city revenu e, but

25 it would not be as great as it would with if same -sex marriage
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 1 were legalized.

 2 And the basis for that opinion is that I believe,

 3 based on what I have reviewed in the way of the r esearch, is

 4 that more individuals would select marriage, more  same-sex

 5 couples would elect to be married than would elec t to register

 6 as domestic partners.

 7 And so those benefits would essentially affect a

 8 greater number of people, and you would have a la rger number of

 9 people in San Francisco who would be benefiting f rom healthy

10 behaviors, or in an institution that promotes hea lthy

11 behaviors.

12 Q. So you would expect a greater impact on San Francis co's

13 budget or revenue or spending from marriage, rath er than

14 domestic partnership?

15 A. That's correct.

16 Q. Dr. Egan, let's look at another aspect of your opin ions

17 about health.

18 Have you looked at the relationship between the

19 uninsured population, the prohibition on marriage , and the

20 City's expenditures?

21 A. Yes, I have.

22 Q. And can you tell me what that relationship is, in y our

23 view.

24 A. Yes.  Essentially, legalizing same-sex marriage wou ld

25 ultimately increase the number of people who had health
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 1 insurance in San Francisco.  And that would reduc e the cost of

 2 the City and County in serving the uninsured, whi ch would

 3 result in cost savings for the City and County.

 4 Q. And what is your basis for believing that legalizin g

 5 marriage would cause more companies -- would redu ce the number

 6 of uninsured people, and cause a greater health i nsurance

 7 coverage in San Francisco?

 8 A. In my opinion, if same-sex marriage were legalized,

 9 same-sex couples would elect that option.  And co mpanies --

10 more companies would extend benefits to those cou ples as

11 married couples than do currently.

12 That would reduce the number of uninsured people in

13 San Francisco, as at the moment there are individ uals in

14 San Francisco who are in same-sex partnerships, w here their

15 partner is covered and they are not covered.  The ir partner is

16 covered by employer healthcare, and they are not.

17 If that number of people was reduced, that would be

18 less uninsured people in San Francisco, and that would reduce

19 the local burden on covering the uninsured.

20 Q. Dr. Egan, can you take a look at the tab marked "PX 2260"

21 in your binder, please?

22 THE COURT:  I'm sorry, the number again is?

23 MS. VAN AKEN:   2660, Your Honor.

24 THE COURT:  Thank you.

25
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 1 BY MS. VAN AKEN:   

 2 Q. Would you review that and let me know if you've eve r seen

 3 that document before?

 4 A. Yes, I have seen it before.

 5 Q. And in what context did you see this document, Dr. Egan?

 6 A. This document was provided to me a few days ago, by  Greg

 7 Sass, who is an official in our Department of Pub lic Health in

 8 San Francisco.

 9 Q. Is Mr. Sass someone with whom you regularly communi cate,

10 as chief economist, about analysis that the Offic e of Economic

11 Analysis is performing?

12 A. I've spoken to Mr. Sass before, and he's the type o f

13 official with whom I would regularly talk about i ssues

14 concerning his field.

15 MS. VAN AKEN:   Your Honor, I move PX2260 into

16 evidence.

17 MR. PATTERSON:  Your Honor, we object.  This was not

18 a document that was considered by Dr. Egan in his  expert

19 report.

20 MS. VAN AKEN:   Your Honor, this is a document that

21 did not exist at the time Mr. Egan was preparing his expert

22 report.  It was something that we received a few days ago, and

23 it's merely illustrative of his opinion.

24 THE COURT:  When did you produce this to the

25 proponents?
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 1 MS. VAN AKEN:   It was produced shortly after we

 2 received it.  I believe a couple of weeks ago.  A nd it was also

 3 disclosed, I believe, on Sunday night, as a docum ent that we

 4 were going to use in examining Dr. Egan.

 5 THE COURT:  Anything further, Mr. Patterson?

 6 MR. PATTERSON:  Dr. Egan -- they never submitted a

 7 supplemental declaration from Dr. Egan, saying th at he was

 8 going to consider this document as part of his op inions.

 9 And we have no way of determining whether or not it's

10 authentic.  They have not laid a foundation for i t.  We don't

11 know where they -- where Greg Sass obtained the d ocument.

12 THE COURT:  Well, let me reserve on that.  Let's have

13 the witness lay some additional foundation.

14 I gather you were provided a copy of this documen t

15 Sunday evening?

16 MR. PATTERSON:  Yes.

17 THE COURT:  Since the document appears to have been

18 created on December 30, 2009, it would have been hard to

19 produce much before then.

20 In any event, let's see where this goes, and we'l l --

21 we'll make a ruling after some additional foundat ion is laid.

22 MS. VAN AKEN:   Yes, Your Honor.

23 BY MS. VAN AKEN:   

24 Q. Dr. Egan, let's talk a little bit about this docume nt, and

25 see if we can satisfy the concerns.
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 1 In your understanding, what is the effect of this

 2 letter that purports to be sent by the National E levator

 3 Industry?

 4 THE COURT:  Where did it come from?  Foundation.

 5 Foundation.  Foundation.

 6 MS. VAN AKEN:   Okay.

 7 BY MS. VAN AKEN:   

 8 Q. Well, you shared with us that you received it from Greg

 9 Sass; is that correct?

10 A. Yes.

11 Q. Did Dr. Sass give you -- or Mr. Sass -- I'm not sur e of

12 his degree -- give you any information about the document when

13 he provided it to you?

14 A. Uhm, he did not.  He e-mailed it to me, and did not

15 provide any additional information beyond the fac t that it

16 might be important for me to consider in my testi mony.

17 Q. And did he give you any reasons why it might be imp ortant

18 for you to consider?

19 A. No, he did not.

20 Q. Had he previously given you information in the cour se of

21 helping you prepare for your testimony?

22 A. Yes, he did.

23 Q. What information did he previously provide you?

24 A. He answered a number of questions I had about the e xtent

25 of San Francisco's investment in public health or  expenditures
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 1 on public health, and, in particular, its expendi tures on the

 2 uninsured, if I recall.

 3 Q. So assuming that this letter illustrates something about

 4 testimony that you're giving today, is that the k ind of

 5 information that you would regularly rely on, inf ormation

 6 provided to you from department officials, in pre paring

 7 economic impact reports for the San Francisco boa rd of

 8 supervisors?

 9 A. Yes, it is.

10 MS. VAN AKEN:   Your Honor, I would offer this under

11 Rule of Evidence 703.  It simply is helpful to th e expert's

12 testimony.  It's helpful to his opinion.  And it' s certainly

13 not prejudicial, in any way, to proponents.

14 THE COURT:  Anything further, Mr. Patterson?

15 MR. PATTERSON:  Your Honor, we maintain our

16 objections based on we still don't have assurance  that this is

17 an authentic document, or where it came from beyo nd him

18 receiving it from Greg Sass.

19 THE COURT:  All right.  Well, I'll admit it for what

20 value it has.  It appears to be a National Elevat or Industry

21 benefit plan description.  

22 The connection to these proceedings is a little

23 uncertain in my mind, at the moment, but let's se e if you can

24 tie it up.

25 (Plaintiffs' Exhibit 2260 received in evidence.) 
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 1 MS. VAN AKEN:   I think I can do that in one question,

 2 Your Honor.

 3 THE COURT:  All right.

 4 BY MS. VAN AKEN:   

 5 Q. Dr. Egan, what, in your view, is the import of this  letter

 6 with respect to the issues we've been discussing concerning

 7 uninsured same-sex partners in San Francisco?

 8 A. It's my understanding that this document details a change

 9 in policy by the National Elevator Industry, inso far as it

10 treats same-sex spouses, as far as benefits are c oncerned.

11 And, specifically, they are -- they are detailing

12 that they have changed their policy which used to  be that

13 same-sex spouses were not covered because a spous e referred

14 only to a person of the opposite sex who is husba nd or wife.

15 And they have used that reference to a person of the opposite

16 sex, and now offer benefits to any spouse.

17 Q. Do they offer benefits to domestic partners, assumi ng the

18 information in this letter is correct?

19 A. There is nothing in this letter in reference to dom estic

20 partnership.

21 Q. Does this illustrate the phenomenon we were just

22 discussing, that companies typically will offer s ome benefits

23 to married partners but will not necessarily offe r those

24 benefits to domestic partners?

25 A. Yes, I believe it does.
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 1 Q. Okay.  Let's go back to this analysis then.  In you r

 2 opinion, we have more companies extending benefit s to same-sex

 3 partners under a marriage regime.  And what is th e import of

 4 that for San Francisco?

 5 A. Well, if more individuals are covered by their spou se's

 6 employer healthcare plan, that would reduce the n umber of

 7 people who are uninsured in San Francisco.  And t hat would,

 8 essentially, reduce the burden of the City and Co unty of

 9 San Francisco to provide healthcare to the uninsu red.

10 Q. Dr. Egan, can you tell us how much that burden will  be

11 reduced if marriage were legal for same-sex coupl es?

12 A. That's a difficult thing to quantify because we don 't

13 precisely know how many individuals right now are  in that

14 category where they are in a same-sex relationshi p, they're

15 unmarried, and one partner is covered and the oth er is not.

16 So we don't kind of know what that universe looks

17 like, so we don't know how many people would be o ut of that

18 situation if they were able to be married.

19 Q. Do we know anything about the denominator, the size  of the

20 potential pool of dollars that are affected?

21 A. We do know that the City and County spends about

22 175 million, 177 million a year, on providing hea lthcare for

23 the uninsured.

24 Q. And it's your opinion that that would be reduced if  more

25 people had health insurance?
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 1 A. That's correct.

 2 Q. Okay.  Dr. Egan, can you tell me anything about whe ther

 3 other local governments in San Francisco could se e the same

 4 effect?

 5 A. You mean other local governments outside of San Fra ncisco.

 6 Q. Thank you.  I sometime take the San Francisco centr ic

 7 view.  

 8 But, please, tell me about that.

 9 A. I think this principle would work more broadly than  in

10 San Francisco.  For example, I just noticed that National

11 Elevator Industry, from this document, is based i n

12 Pennsylvania.  This is not simply a San Francisco -centric

13 thing.  That companies would provide benefits to all married

14 couples.  And, therefore, you would see this redu ction of the

15 uninsured throughout the country.

16 Q. And what is the role within California, at least of  local

17 governments, in providing health services to the uninsured?

18 A. Uhm, I'm not sure I can speak to their precise stat utory

19 role, but I know that every county in California provides

20 extensive services to the uninsured, and the Stat e funds a

21 great deal of that.

22 Q. Let's look at some other health and health spending

23 impacts.  I've put up another demonstrative conce rning behavior

24 and mental health services.  And I'd like you to tell me if you

25 have an opinion about a relationship between spen ding on
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 1 behavioral health services and the prohibition on  same-sex

 2 marriage.

 3 (Document displayed.) 

 4 A. Yes, I do.

 5 Q. What is that opinion, Dr. Egan?

 6 A. I believe that if marriage among same-sex couples w ere

 7 legalized, the City, over the long-term, would se e a reduction

 8 in its costs for providing behavioral health serv ices, and the

 9 physical health services that can be allied to th at.

10 Q. Okay.  Let's talk about the basis for that opinion.

11 I see here a connection between legalizing marria ge

12 and reduced discrimination against -- I assume th e "LGBT" is

13 lesbian, gay, bisexual, and transgender; is that correct?

14 A. That's correct.

15 Q. What's your basis for believing there is such a

16 relationship?

17 A. I believe that prohibition of marriage for same-sex

18 couples is a form of discrimination.  And I belie ve that it's

19 reasonable to assume that if that prohibition wer e released --

20 were removed, there would be, over time, a lessen ing of the

21 discrimination that those individuals experience in society in

22 their daily lives.

23 Q. Assuming that to be true, what is the relationship between

24 reduced discrimination and public health spending  on behavioral

25 health services?
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 1 A. Uhm, when I was preparing my report, I spoke with a n

 2 individual in the public health department, who t alked to me

 3 about the uptake of behavioral health services by  gay and

 4 lesbian people in San Francisco.

 5 And I was told that their use of these services i s

 6 disproportionately high; and one of the reasons f or that is

 7 discrimination.

 8 Consequently, I believe if the discrimination the y

 9 experienced was lessened, their disproportionate use of these

10 services would be lessened.  And that would, ulti mately, result

11 in a cost savings for San Francisco.

12 Q. Can you tell us how big that cost savings would be?

13 A. It's quite challenging, because how much of the add itional

14 demand is due to discrimination is hard to quanti fy.

15 We also don't know exact -- the exact amount that  gay

16 and lesbian individuals require of the City's beh avioral health

17 services.

18 One thing we do know is that the City spends

19 two-and-a-half-million dollars a year for special ized services

20 for LGBT populations.  But that doesn't consider the use by gay

21 and lesbian people of all of the general, non-spe cialized

22 services within behavioral health in San Francisc o.

23 Q. And what is the size of the potential public health

24 expenditure we are talking about in San Francisco ?

25 A. Again, the City spends around $360 million a year o n
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 1 public health.

 2 Q. Would other jurisdictions see a similar effect, if you

 3 were correct about the effect that San Francisco would see?

 4 A. In proportion to their gay and lesbian population a nd to

 5 the extent that they also see disproportionate us e of those

 6 services because of discrimination, I would expec t to see that

 7 in other jurisdictions, yes.

 8 Q. Okay.  Let's talk about school funding for a moment .

 9 Do you have any opinion about the relationship

10 between the prohibition on marriage and the impac t of that on

11 local school district funding?

12 A. Yes, I do.

13 Q. What is that opinion, Dr. Egan?

14 A. In my opinion, if the marriage of same-sex couples were

15 legalized, we would see an increase in school dis trict revenue

16 in San Francisco, and potentially in other jurisd ictions in

17 California.

18 Q. Let's talk, first, about how that relationship occu rs,

19 using this slide.

20 (Document displayed) 

21 You've got, again, this relationship between

22 legalizing marriage and a reduction in discrimina tion against

23 LGBT populations.  Is that the same relationship we spoke about

24 a moment ago?

25 A. That's the same assumption, yes.
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 1 Q. And how do you connect that to reduced violence and

 2 intimidation of children based on sexual orientat ion?

 3 A. I believe that one aspect of that discrimination is  the

 4 violence and intimidation that children experienc e at school.

 5 Q. Can you take a look at the exhibit in your binder m arked

 6 "PX810," please.

 7 Do you recognize this document?

 8 A. Yes, I do.

 9 Q. Is this a research brief you relied on in preparing  your

10 expert report in this case?

11 A. Yes, it is.

12 MS. VAN AKEN:   Your Honor, I move PX810 into

13 evidence.

14 MR. PATTERSON:  No objection.

15 THE COURT:  Very well.  810 is admitted.

16 (Plaintiffs Exhibit 810 received in evidence.) 

17 BY MS. VAN AKEN:   

18 Q. Dr. Egan, what does this brief tell us about the nu mber of

19 students in California schools who are bullied ba sed on their

20 sexual orientation?

21 A. It states that over 200,000 students in California each

22 year are bullied based on their actual or perceiv ed sexual

23 orientation.

24 Q. Is there a relationship between that bullying and

25 absenteeism in schools?
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 1 A. The report says that there is.  It states that near ly

 2 109,000 school absences at the middle and high sc hool levels in

 3 California are due to harassment based on actual or perceived

 4 sexual orientation.

 5 Q. Is there a link between that and school district re venue?

 6 A. Yes.  One of the basis for school district funding in

 7 California is attendance.  And to the extent that  attendance is

 8 less than it would be, due to excessive absences,  school

 9 district funding is less than it otherwise would be.

10 Q. What is the total impact in California, if you know , of

11 that absenteeism?

12 A. The report states that it costs California school

13 districts at least 39.9 million per year.

14 Q. Would any of that impact be felt in San Francisco?

15 A. I would expect that some of that would be felt in

16 San Francisco.

17 Q. Do you know how much?

18 A. I don't have an estimate of how much, and this repo rt does

19 not break out San Francisco.

20 Q. And are there any other economic impacts that you c ould

21 envision from pupil absenteeism due to bullying b ased on sexual

22 orientation?

23 A. Well, the ultimate economic value of education is t he

24 progression of education.  And that's compromised  whenever

25 there is undue absenteeism.  So to the extent tha t excessive
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 1 absences reduce the quality of education that chi ldren receive,

 2 that would have long-term economic consequences.

 3 Q. Let's talk about the response to bullying.  To the extent

 4 that school districts respond to bullying, does t hat also

 5 expend resources?

 6 A. If that -- if that requires staff time, and so fort h, yes,

 7 that's additional resources spent in policing tha t behavior.

 8 Yes, that would result in a cost.

 9 Q. And I want to talk about responding to other kinds of

10 sexual orientation discrimination as well.

11 Could you just take a look, for me, at exhibit

12 numbers 672, PX672, 673, 674, 675 and 676, in you r binder,

13 please?

14 MR. PATTERSON:  Your Honor --

15 THE COURT:  Yes.

16 MR. PATTERSON:  These documents to which they refer

17 appear to be hate crimes reports from California.   And Dr. Egan

18 did not refer to hate crimes in his expert report .  We did not

19 have an opportunity to depose him on that matter.   These were

20 not documents that were relied upon by him.

21 So we would object to testimony on hate crimes as

22 beyond the scope of his expert report.

23 MS. VAN AKEN:   Your Honor, Dr. Egan's report dealt,

24 generally, with the fact of local governments and  state

25 governments responding to claims of discriminatio n.  These are
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 1 simply examples.  And I think the limited scope o f questioning

 2 that I'll conduct on this is going to alleviate a ny concerns

 3 that Mr. Patterson has.

 4 THE COURT:  Well, if the topic was covered in his

 5 report and in his deposition, I think it's approp riate for him

 6 to cover that topic, generally, in his testimony.   But I don't

 7 know that that opens the door to the introduction  of these

 8 particular documents into evidence.

 9 MS. VAN AKEN:   Your Honor, these documents were

10 actually authenticated -- they were --

11 THE COURT:  Were they authenticated at his

12 deposition?

13 MS. VAN AKEN:   Not at his deposition.  They were

14 authenticated by the state, by the attorney gener al, in

15 discovery subsequent to his deposition.

16 Moreover, the 2008 hate crimes Report was not

17 released until late in 2008, after Dr. Egan's dep osition had

18 occurred.

19 THE COURT:  Well, that, obviously, would not apply to

20 673, 674, 675.  I suppose -- are these the kinds of documents

21 of which the Court can take judicial notice?  The se appear to

22 be produced by the California Department of Justi ce.

23 MS. VAN AKEN:   Yes, Your Honor, they were.  And I

24 believe that they are the kinds of documents of w hich the Court

25 can take judicial notice.
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 1 THE COURT:  Any reason the Court cannot take judicial

 2 notice of these government documents, Mr. Patters on?

 3 MR. PATTERSON:  No, Your Honor.  But to the extent

 4 Dr. Egan is going to testify about them, the term  "hate crimes"

 5 did not appear in his expert report.  We did not depose him

 6 about hate crimes.  So we have not had an opportu nity to

 7 prepare to discuss that with Dr. Egan.

 8 To the extent Your Honor wants to take judicial

 9 notice of the documents, we would not have an obj ection to

10 that.

11 THE COURT:  Did I misunderstand you, Ms. Van Aken?

12 You say --

13 MS. VAN AKEN:   Responding -- no, responding to

14 discrimination, Your Honor.  Responding to discri mination was

15 the topic covered in the expert report, the costs  of that.

16 We did not specifically talk about hate crimes or

17 hate crime reports.

18 THE COURT:  All right.  Well, I think perhaps you

19 should move on then.

20 MS. VAN AKEN:   Okay.  Your Honor, may I talk about

21 the 2008 report, which was not in -- had not been  released by

22 the Department of Justice?

23 THE COURT:  Well, it deals with the same subject,

24 doesn't it?

25 MS. VAN AKEN:   It does deal with the same subject,
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 1 Your Honor.

 2 THE COURT:  I think Mr. Patterson is right.  If you

 3 didn't cover this subject in either his report or  in the

 4 deposition, I don't think it's appropriate to ope n up a whole

 5 new subject.

 6 MS. VAN AKEN:   I would move on, Your Honor.

 7 BY MS. VAN AKEN:   

 8 Q. Dr. Egan, let's talk about whether you saw any

 9 relationship in your report on -- sorry.

10 When you were preparing your report and in formin g

11 your opinions in this case, did you reach any opi nions about

12 the impacts of wedding-related activity on San Fr ancisco's

13 budget?

14 A. Yes, I did.

15 Q. What is that opinion, Dr. Egan?

16 A. In my opinion, if -- if same-sex marriages were leg alized,

17 there would be more same-sex weddings in San Fran cisco.  And,

18 consequently, those weddings would generate econo mic activity

19 that would lead to more sales tax revenue and hot el tax revenue

20 for San Francisco.

21 Q. Dr. Egan, how many marriage licenses were issued in

22 San Francisco, in 2008?

23 A. You mean for same-sex marriages?

24 Q. Yes.

25 A. That number I do vaguely remember.  I believe it's around
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 1 5,100.

 2 Q. Okay.  And were some of those marriage licenses iss ued to

 3 couples from out of state?

 4 A. Yes.

 5 Q. Were some of them issued to couples from other coun tries?

 6 A. I believe so, yes.

 7 Q. And at the time that those marriage licenses were b eing

 8 issued, were weddings also taking place?

 9 A. Yes, they were.

10 Q. What was the effect of that activity on San Francis co's

11 revenues?

12 A. Uhm, that has -- weddings as an -- as a source of

13 expenditure have two kinds of basic effects on a local economy.

14 There is the spending on the event, and associate d

15 consumer spending that leads to sales tax revenue .  Weddings

16 can also draw in guests from out of town, who sta y in hotels

17 and generate business for the hotel industry.

18 Q. Is that activity that's been lost since same-sex ma rriage

19 has been prohibited in San Francisco?

20 A. Yes, it is.

21 Q. Let's talk about how that loss has come about, and what

22 you project if the prohibition were lifted.

23 Can you just briefly describe for me the relation ship

24 between lifting that prohibition and then seeing additional

25 sales tax or hotel tax revenue?
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 1 A. Yes.  If we -- if the prohibition were lifted, we w ould

 2 see, first, more resident weddings, weddings by s ame-sex

 3 couples who currently reside in San Francisco.  A nd we have

 4 projected that additional spending to be about $2 1 million a

 5 year annually.

 6 Particularly when we include -- there will also b e

 7 nonresidents who come to San Francisco to marry.  They will

 8 also have event-related spending for their weddin gs.  Although,

 9 greatly reduced compared to residents.

10 They will also generate per-diem spending as visi tors

11 to the city.  And they will generate hotel busine ss because

12 they will be staying at hotels.

13 The third set of new economic activity associated

14 would be out-of-town guests, which we have assume d would

15 largely come for resident weddings.  They will ge nerate

16 per-diem spending, and they will also help fill h otel rooms.

17 So it's a combination of the event spending on th e

18 wedding itself, and the per-diem spending of visi tors generates

19 sales tax revenue.  The additional hotel rooms ge nerates hotel

20 tax revenue.

21 Q. What's the magnitude of the effect of all of this, in your

22 estimate?

23 A. The spending effect is on the order of 35 million.  The

24 hotel room revenue is on the order of 2-and-a-hal f-million

25 dollars.  And the tax revenue we project at $1.7 million a year
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 1 for sales tax, and about .9 million a year for ho tel tax.

 2 Q. Speaking generally, what did you base these calcula tions

 3 on?

 4 A. We based it on the experience that San Francisco sa w with

 5 same-sex weddings in 2008.

 6 Q. Is this a short-term or a long-term projection for annual

 7 increased revenue from sales and hotel taxes?

 8 A. I guess I would characterize it as a short-term

 9 projection.  It's reasonable for me to think that  if same-sex

10 marriage is legalized, again, we will see a simil ar level of

11 activity that we saw the last time.  I wouldn't e xpect that

12 rate to continue forever, however.

13 Q. But continuing into the future, into the long-term,  do you

14 expect some level of activity?

15 A. Oh, certainly, I would.  Even if every same-sex cou ple who

16 resides in San Francisco, for example, were able to get

17 married, and was married, there are still new rel ationships

18 developing, couples forming, people moving to San  Francisco who

19 don't live here now.

20 And so there will always be marriages going on in to

21 the future, at some level.  And, therefore, you w ould see some

22 economic benefit.

23 Q. Okay.  Let's turn, now, to federal income tax benef its

24 with respect to city revenue that might result fr om the lifting

25 of the prohibition on the marriage of same-sex co uples.
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 1 (Document displayed.) 

 2 Do you see a relationship there?

 3 A. Yes, I do.

 4 Q. And what is that relationship?

 5 A. If marriage for same-sex couples were permitted, th at

 6 would affect their federal income tax burden in a  way that

 7 would put more revenue -- would result in income tax savings

 8 for them.

 9 They would have, as a result, more money, some of

10 which they would spend in San Francisco.  And tha t higher

11 spending in San Francisco would generate more sal es tax for the

12 City and County.

13 Q. Are you assuming any changes to federal law?

14 A. It's --

15 THE COURT:  The question was?

16 BY MS. VAN AKEN:   

17 Q. Are you assuming any changes to federal law?

18 A. It's my understanding that the Defense of Marriage Act

19 would have to be changed in order to allow this.

20 Q. I see.  For these couples to see this income tax be nefit?

21 A. Yes.  That would be an additional requirement befor e this

22 benefit could be realized.

23 Q. What is the potential magnitude of this benefit to

24 San Francisco?

25 A. Uhm, to -- to the best of my recollection, the aver age
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 1 savings -- some same-sex couples would experience  an income tax

 2 savings, and some would actually have a higher in come tax

 3 burden, if they were married.  But the average wo rks out to, I

 4 believe, a $440 a year or so savings.

 5 And if that were multiplied by a reasonable estim ate

 6 of the number of same-sex married couples we migh t see in

 7 San Francisco, and they spent all of that in San Francisco, on

 8 taxable goods, we would see as much as $74,000 a year in

 9 additional revenue.

10 Q. Would the state see any additional revenue?

11 A. Yes.  Again, the state gets a larger percentage of sales

12 tax than the City does, so they would see an incr ease in sales

13 tax revenue as well.

14 Q. And assuming an effect like this, would this be tru e for

15 other federal benefits that same-sex couples coul d receive,

16 such as Social Security, survivor disability bene fits?

17 A. To the extent that their benefits would increase if  they

18 were married, then, yes, they would have more rev enue to spend

19 in San Francisco, and the City would -- would rec eive

20 additional tax revenue.

21 Q. Dr. Egan, I want to turn, now, to talk about

22 San Francisco's Equal Benefits Ordinance.  Can yo u take a look

23 at the exhibit marked PX811, please.  811.

24 Do you recognize this document?

25 A. Yes, I do.
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 1 Q. What is this?

 2 A. It is municipal code from San Francisco that detail s the

 3 Human Rights Commission in the City, and its poli cies

 4 concerning discrimination.  And Chapter 12(b) det ails the Equal

 5 Benefits Ordinance.

 6 Q. Is this something that you reviewed in preparing yo ur --

 7 in reaching opinions in this case?

 8 A. Yes, it is.

 9 MS. VAN AKEN:   Your Honor, I move PX0811 into

10 evidence.

11 MR. PATTERSON:  No objection.

12 THE COURT:  811 is in.

13 (Plaintiffs' Exhibit 811 received in evidence.) 

14 BY MS. VAN AKEN:   

15 Q. Dr. Egan, does the Equal Benefits Ordinance require  the

16 Human Rights Commission to investigate discrimina tion

17 complaints?

18 A. Yes, it does.

19 Q. And does the Human Rights Commission also have

20 responsibilities with respect to San Francisco's contracting?

21 A. Yes, it does.

22 Q. What are those responsibilities?

23 A. In general, it is -- the City's policy is to regula te

24 contracting in ways that do not promote discrimin ation, and

25 actively discourage discrimination.
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 1 Q. So what is your understanding of the goal or the in tent of

 2 the Equal Benefits Ordinance?

 3 A. The Equal Benefits Ordinance is intended -- intende d to

 4 redress discrimination and discourage discriminat ion by

 5 requiring contractors for the City to provide the  same benefits

 6 to domestic partners that they provide to married  couples.

 7 Q. Dr. Egan, is it costly to the City to administer th e Equal

 8 Benefits Ordinance in some way?

 9 A. I believe the -- the annual administrative cost is in the

10 order of a million dollars a year for the City.

11 Q. To the extent that other governments investigate cl aims of

12 discrimination, would they also incur costs?

13 A. From our Equal Benefits Ordinance, or in general?

14 Q. No, in general.

15 A. Yes.

16 Q. And did the City incur costs in defending the Equal

17 Benefits Ordinance from legal challenges?

18 A. Yes, the City did.

19 Q. Dr. Egan, I want to turn to the issue of the City's

20 contracting costs.

21 Under the Equal Benefits Ordinance, do you see an y

22 relationship between combating discrimination, as  you told me,

23 as the purpose of the Equal Benefits Ordinance, a nd

24 San Francisco's contracting costs?

25 A. Yes, I do.
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 1 Q. What is that relationship, Dr. Egan?

 2 A. Uhm, I believe that if same-sex marriage were legal ized,

 3 the City would see reduced contracting costs and lower bids on

 4 many of its RFPs and proposals.

 5 Q. Can you tell me how that would work?

 6 A. Yes.  I believe that if same-sex marriage were lega lized,

 7 more companies would extend benefits to same-sex couples who

 8 were married.

 9 This would lead companies to perceive or experien ce

10 an actual -- a lower compliance cost to San Franc isco's EBO.

11 Since they are already providing the benefits to married

12 couples, it would be easier for them to comply wi th the Equal

13 Benefits Ordinance.

14 If that were the case, I would expect that some

15 companies who are either not eligible to contract  with the City

16 or who are deterred from bidding with the City, b ecause they

17 perceive the EBO as a deterrent, would no longer experience

18 that deterrent.  And, consequently, we would see an expanded

19 competition among contractors for doing business with the City.

20 Q. Do you currently believe that there is a reduced po ol of

21 contractors competing for the City's business bec ause of the

22 EBO?

23 A. Well, to the extent that it's a deterrent, yes.

24 Q. And what would be the result of this increased resp onse in

25 competition, that you've described?
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 1 A. Some of the companies that are either not eligible or are

 2 deterred may very well be the lowest bidder or th e preferred

 3 bidder.  And, consequently, that tends to inflate  the City's

 4 contracting costs.

 5 Q. I see.  Can you quantify what the magnitude of this

 6 inflation is, presently?

 7 A. Well, it's very difficult to know what the bids of the

 8 company who are deterred from building would be, so I can't

 9 provide a quantitative estimate of that.  But it' s sort of

10 basic economics that the more competitors you hav e, the more

11 price pressure you have.

12 Q. What's the potential impact of lowered contracting costs

13 for the City, if the EBO is perceived to be easie r to comply

14 with?

15 A. Uhm, are you asking for a quantitative estimate of

16 savings?

17 Q. Yeah, at least potentially.

18 A. Well, contracting costs are a significant expense f or the

19 City, over $2 billion a year.  So even a very sma ll reduction

20 in costs due to a regulatory change regarding how  easy it is to

21 contract with the City could result in a signific ant savings.

22 A 1 percent savings, for example, would result in  a

23 21 -- 1 percent reduction in costs would result i n a

24 $21 million savings for the City.

25 Q. Is that an annual figure?
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 1 A. Yes, it is.

 2 Q. And assume with me that there is no further discrim ination

 3 based on sexual orientation in marriage, and assu me with me

 4 that the San Francisco board of supervisors there after repeals

 5 the Equal Benefits Ordinance.  What would then be  the

 6 contracting costs to San Francisco, from the Equa l Benefits

 7 Ordinance?

 8 A. Well, in that case, it would be none.

 9 Q. I thought so.

10 Dr. Egan, I want to show you a last slide that --  a

11 last demonstrative that's entitled, "Summary of I mpacts:

12 Quantifiable and Nonquantifiable," and ask you if  that reflects

13 an accurate summary of the opinions that you've r endered in

14 this case.

15 (Document displayed.) 

16 A. Yes, it is.

17 Q. And what is the import of this distinction between

18 quantitative and nonquantitative, or quantifiable  and

19 nonquantifiable?

20 A. I think the importance of the quantifiable impacts,  to

21 discuss them first, is that by the usual methods that we would

22 do in the Office of Economic Analysis, it's clear  to me that

23 Proposition 8 has a negative material economic im pact on

24 San Francisco.  That is to say, the City is losin g more than

25 $10 million a year in economic activity.
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 1 And, as I've quantified it here, it's at least $2 .6

 2 million simply from hotel and sales tax revenue t hat we're not

 3 getting from same-sex weddings.

 4 And so the import is, although there are many, ma ny

 5 impacts, we can quantify impacts that would, if i t were local

 6 legislation, lead me to think it would have a mat erial economic

 7 impact.

 8 Q. Just so I understand what you just said, there is a  total

 9 level of economic activity that must occur for it  to be

10 material; is that right?

11 A. That's right.

12 Q. Not necessarily a total revenue effect?

13 A. That's right.  Although, the large economic activit y leads

14 to a large -- relatively large revenue impact.

15 Q. I see.  I see.

16 So when you were speaking earlier about the

17 35 million for wedding-related activity, for inst ance, is that

18 material, in your opinion?

19 A. Yes.  That exceeds $10 million.

20 Q. Okay.  And, now, tell me about this -- this distinc tion,

21 the nonquantifiable piece.

22 A. Most of the impacts that I detailed in my report ar e not

23 quantifiable.  At least not as readily quantifiab le as the ones

24 on the left.  But I wouldn't want to minimize the ir impact or

25 suggest that they were small, particularly in the  long-term.

Case3:09-cv-02292-JW   Document464    Filed01/15/10   Page50 of 322



EGAN - DIRECT EXAMINATION / VAN AKEN    720

 1 What we're really talking about in the

 2 nonquantifiable impacts are the long-term advanta ges of

 3 marriage as an institution, and the long-term cos ts of

 4 discrimination as a way that weakens people's pro ductivity and

 5 integration into the labor force.  

 6 Whether it's weakening their education because

 7 they're discriminated against at school, or leadi ng them to

 8 excessive reliance on behavioral and other health  services,

 9 these are impacts that are hard to quantify, but they can wind

10 up being extremely powerful.  How much healthier you are over

11 your lifetime.  How much wealth you generate beca use you are in

12 a partnership.

13 So it seems reasonable to me to think that, in th e

14 long-term, these are the impacts that would matte r for

15 San Francisco, even if we can't attach a number t o them now.

16 MS. VAN AKEN:   Thank you, Dr. Egan.  Nothing further.

17 THE COURT:  Very well.  Mr. Patterson, you may

18 cross-examine.

19 MR. PATTERSON:  Your Honor may we approach the

20 witness with the exhibit binder, please?

21 THE COURT:  That would be fine.

22                        CROSS EXAMINATION 

23 BY MR. PATTERSON:  

24 Q. Good morning, Dr. Egan.

25 A. Good morning.
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 1 Q. My name is Peter A. Patterson.  I will be asking yo u some

 2 questions on behalf of the defendant-intervenor.

 3 First, I'd like to start with the economic activi ty

 4 that you believe will be generated in San Francis co on account

 5 of same-sex marriages being allowed.

 6 And you had testified that San Francisco currentl y

 7 incurs costs because these -- in the forms of for egone sales

 8 tax and hotel tax revenues on account of same-sex  couples not

 9 being able to get married; is that correct?

10 A. That's correct.

11 Q. You have attempted to estimate, at least for the

12 short-term, the new consumer spending that would generate these

13 revenues that same-sex marriage would generate on  an annualized

14 basis in the City and County of San Francisco; is  that correct?

15 A. Yes, it is.

16 Q. You have not attempted to quantify the long-term im pact,

17 correct?

18 A. That's correct.

19 Q. And you've not attempted to quantify the impact of

20 domestic partnerships on San Francisco's economy;  is that

21 correct?

22 A. That's correct.

23 Q. Okay.  And, Dr. Egan, are you aware if gays and les bians

24 may currently have religious and other wedding ce remonies and

25 celebrations, even though they are not permitted to obtain a
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 1 civil marriage license?

 2 A. I'm actually not aware of that.  I don't know.

 3 Q. Do you think it's reasonable to assume that -- that  they

 4 do?

 5 A. That they are allowed to have religious --

 6 Q. That they are permitted to have religious wedding

 7 ceremonies, even though they are not permitted to  obtain a

 8 civil marriage license?

 9 A. I guess I would assume that's reasonable, yes.

10 Q. And is it reasonable to assume that some of them ac tually

11 do have those types of ceremonies and celebration s?

12 A. I would guess so, yes.

13 Q. But you have not accounted for any economic impact that's

14 generated from those currently, have you?

15 A. That's correct.  I suppose one reason might be I do n't

16 have a count of them; whereas, I have a count of legal

17 marriages.

18 Q. And do you know if gays and lesbians that have such

19 celebrations, were they permitted to civilly marr y, would they

20 have another one?

21 A. It's difficult for me to put myself in their shoes there.

22 Q. Right.  So -- so your report, essentially, assumes that

23 every gay and lesbian couple that gets married wi ll have a

24 wedding ceremony or celebration; is that correct?

25 A. I actually -- the analysis depends if that there is  an
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 1 average expenditure on weddings associated with e ach wedding,

 2 yes.

 3 Q. So that implicitly assumes that each of them has --

 4 A. No, it assumes that, on average, this is the averag e

 5 expenditure.  It doesn't assume everyone hits exa ctly the

 6 average.

 7 Q. Okay.  Now, you have based your short-term estimate  on

 8 San Francisco's experience from June 17th, 2008, to

 9 November 4th, 2008; is that correct?

10 A. That's correct.

11 Q. And you implicitly assume that the same number of s ame-sex

12 couples will get married, at least in the short-t erm, at a

13 similar rate as they did during that time period;  is that

14 correct?

15 A. That's correct.

16 Q. Okay.  And you recognize that the rate that occurre d

17 during that time period was partially due to a pe nt-up demand

18 for same-sex marriage; is that correct?

19 A. In the sense that there were a number of same-sex c ouples

20 who were unable to be married and wanted to be ma rried quickly,

21 yes, that's correct.

22 Q. And that means that the rate that occurred during t hat

23 time frame was inflated, to some extent, due to t hat pent-up

24 demand; is that correct?

25 A. By "inflated" do you mean relative to some future r ate?
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 1 Q. Yes.

 2 A. Yes, that's right.

 3 Q. But you believe that that pent-up demand was not sa tisfied

 4 during that time period in 2008; is that correct?

 5 A. That's correct.  Well, the -- I'm simply assuming t hat

 6 there will be the same rate of marriage if it's l egalized

 7 again, yes.

 8 Q. So that would be if pent-up demand was not satisfie d?

 9 A. To the extent that includes pent-up demand, yes, yo u are

10 correct.

11 Q. Your assumption that there is a pent-up demand on s ame-sex

12 marriage is based simply on your opinion living i n the city and

13 observing the interest in it among same-sex coupl es; is that

14 correct?

15 A. I didn't use -- I didn't use a concept of pent-up d emand

16 in my analysis.  I simply said when same sex -- i f same-sex

17 marriage is legalized again, it's reasonable to m e you would

18 see the same level of activity that you did when it was last

19 legal.

20 Q. I believe you testified a little differently at you r

21 deposition.  If you could turn to tab 2 in the bi nder, on page

22 29, starting at line 24.  Excuse me.  I'm sorry.  Yes, starting

23 at line 24.  And the question is:

24 "So what is your basis for thinking there is

25 a pent-up demand for same-sex marriage?"
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 1 And, then, if you would go down to line 9 on the

 2 following page.  You testified:

 3 "I simply thought it was reasonable to

 4 presume there was a pent-up demand for

 5 same-sex marriages in San Francisco, just

 6 from living in the City and observing the

 7 interest in it among many same-sex couples."

 8 Did you give that testimony at your deposition?

 9 A. Well, those are my words.  I'm trying to reconstruc t the

10 context.

11 Q. Yes or no, did you --

12 A. Yes.

13 Q. And your basis for assuming that this pent-up deman d was

14 not satisfied from June 17th, 2008, to November 4 th, 2008, is

15 that, to the best of your recollection, there wer e pending

16 marriage appointments in the county clerk's offic e that were

17 scheduled after November 4, 2008; is that correct ?

18 A. Yes, that's one reason.

19 Q. Okay.  If you could, please, turn your attention to  tab 22

20 in the witness binder.  And this is an exhibit th at has been

21 marked PX805, Plaintiffs' Exhibit 805.

22 Do you recognize this document?

23 A. Yes, I do.

24 Q. And what is this document?

25 A. This is a summary of marriage license appointments and
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 1 actual marriage license issued by the San Francis co County

 2 clerk.

 3 MR. PATTERSON:  Your Honor, we move this PX805 into

 4 evidence.

 5 MS. VAN AKEN:   No objection, Your Honor.

 6 THE COURT:  805 is admitted.

 7 (Plaintiffs' Exhibit 805 received in evidence.) 

 8 BY MR. PATTERSON:  

 9 Q. Dr. Egan, from June 17th, 2006, to June 30th -- or 2008,

10 I'm sorry, to June 30 of 2008, how much marriage license

11 appointments for same-sex couples does this docum ent report?

12 A. 1,080.

13 Q. But from July 1st to July 31st?

14 A. 897.

15 Q. August 1st to August 31st?

16 A. 836.

17 Q. September 1st --

18 THE COURT:  I think we can read these numbers.

19 MR. PATTERSON:  Okay.

20 THE COURT:  Let's go to the question.

21 BY MR. PATTERSON:  

22 Q. The question is:  How about from November 5th to

23 November 30th?

24 A. 56.

25 Q. And that's quite a bit lower than the number of mar riage
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 1 appointments that were pending during the time sa me-sex

 2 marriage was legal; is that correct?

 3 THE COURT:  I think you can ask the witness whether

 4 he sees a trend.

 5 (Laughter) 

 6 THE WITNESS:  It's a lower number.  But the only

 7 reason I hesitate in giving that answer is, this is as of

 8 November 24th.  And I don't know how many people cancelled

 9 their appointment between November 5th and Novemb er 24th, when

10 this document was prepared.

11 BY MR. PATTERSON:  

12 Q. Okay.  Well, this particular document doesn't provi de much

13 evidence that the pent-up demand was similar afte r -- it was

14 not satisfied during the time same-sex marriage w as legal; does

15 it?

16 A. If you're asking me to believe that there was a gre at deal

17 of pent-up demand from October 20th to November 4 th, when there

18 were a thousand appointments, but somehow it ende d right at

19 that point, and there was no pent-up demand as of  November 5th,

20 I would just say this is not an indicator of pent -up demand.

21 It's --

22 Q. Well, you gave as your testimony, did you not, that  the

23 pending marriage appointments, license appointmen ts, were an

24 indicator that pent-up demand was not satisfied; is that

25 correct?
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 1 A. The fact that anyone had an appointment to get marr ied

 2 after November 4th, indicates that there are at l east some

 3 couples who wish to get married.  I would not say  that that is

 4 an exhaustive list.

 5 Q. Right.  But you distinguish between pent-up demand and

 6 some sort of demand that would obtain in the long -term; is that

 7 correct?

 8 A. Pent-up demand is not a concept that I used in my

 9 analysis.  I'm simply saying that, in the short-t erm, if

10 same-sex marriage were legal again, we would see a similar

11 experience to what we saw in 2008.

12 Q. Right.  But what you have said is you would expect that

13 for a period of time the marriage rate would be e levated; and

14 in the longer term, it would go to some-- some mo re steady

15 state level; is that correct?

16 A. That's correct.  That's a good way to put it.

17 Q. Okay.  And as evidence that this -- the rate would

18 continue at the rate it did before November 4th, 2008, you gave

19 that there were marriage license appointments pen ding; is that

20 correct?

21 A. That is one indicator, yes.

22 Q. Right.  Now, this does not support an assertion tha t

23 marriage appointments would continue at a similar  rate after

24 November 4, 2008, than it did before, does it?

25 A. Well, it doesn't -- if you believe that this was
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 1 100 percent of the pent-up demand.

 2 Q. Could you clarify that, please.

 3 A. Yes.  I mean, it seems to me that suppose you were a --

 4 you were in a same-sex relationship, and you want ed to get

 5 married after November 5th.  You would be classif ied as the way

 6 we have been talking about it, as pent-up demand.   That doesn't

 7 lead me to believe you would go to the county cle rk and make an

 8 appointment.

 9 So this list of outstanding county clerk appointm ents

10 indicates that there are at least some couples wh o wish to get

11 married.  But you wouldn't think that every coupl e that wished

12 to get married would make an appointment for some thing that

13 couldn't happen.

14 Q. But it doesn't indicate that couples would get marr ied at

15 the same rate after November 4th, as it did befor e, does it?

16 A. I'm sorry.  Could you repeat that question.

17 Q. It indicates that some same-sex couples would get m arried

18 after November 4th.  I'm not questioning that at all.  I'm

19 assuming same-sex couples would, if they were per mitted to get

20 married.  But it doesn't indicate they would get married at the

21 same rate as they did before November 4, does it?

22 A. But it is not an indicator of those who will get ma rried

23 or want to get married.  It's simply evidence of some.

24 Q. Okay.

25 A. In other words, the marriage licenses when it's leg al
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 1 are -- because you are able to get married, are a  fairly

 2 accurate measure of the demand for marriage.  The  number after

 3 you can't get married are not.

 4 (Laughter) 

 5 I think that that would be an important distincti on.

 6 Q. Right.  And I'm asking you what you're basing your opinion

 7 on, that the number after November 4, 2008, would  be comparable

 8 to that before.  And this is one of the indicator s you gave me;

 9 is that correct?

10 A. That's correct.  And it is an indication that there  are

11 some people who, even after Proposition 8 passed,  had existing

12 marriage license appointments.

13 Q. Okay.

14 A. And if I could give you a slightly deeper answer.  It's

15 the only actual quantitative information that I c ould have

16 given you in response to your question at the dep osition.

17 I don't know how many same-sex couples in

18 San Francisco want to get married now, because th ere is no way

19 to register that.

20 Q. Okay.  Fair enough.

21 Now, as we've been discussing here, been calling

22 pent-up demand or this elevated rate of marriages  that were

23 obtained for the short-term, you believe that thi s will last

24 for several years; is that correct?

25 A. I -- I used the term "several years" in my expert r eport,
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 1 yes.

 2 Q. But you cannot quantify it beyond the term "several

 3 years"; is that correct?

 4 A. Right.  Because I don't have a clear sense of what' s

 5 pent-up demand and what is the factors that go in to what you

 6 term the steady state rate.

 7 Q. And you can't even say it would be less than ten ye ars; is

 8 that correct?

 9 A. That's -- I cannot put a number to it, yes.

10 Q. Okay.  You can't say it would be less than 20 years ?

11 A. That's correct.

12 Q. Please, turn to tab 3 in the witness binder.  This is a

13 document that's been marked Plaintiffs' Exhibit 8 15, PX815.

14 And do you recognize this document?

15 A. Yes, I do.

16 Q. What is this document?

17 A. This is a report that I prepared in 2008, at the re quest

18 of a member of our board of supervisors, to estim ate what the

19 three-year impact of legalizing same-sex marriage  might be on

20 San Francisco's economy.

21 MR. PATTERSON:  Your Honor, we would like to admit

22 this in evidence.

23 MS. VAN AKEN:   No objection, Your Honor.

24 THE COURT:  815 is admitted.

25 (Plaintiffs' Exhibit 815 received in evidence.) 
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 1 BY MR. PATTERSON:  

 2 Q. You said this was done at the request of a member o f the

 3 board of supervisors; is that correct?

 4 A. That's correct.

 5 Q. Your office typically does not review statewide

 6 legislation; is that right?

 7 A. That's correct.

 8 Q. And you believe that the board of supervisors -- th e board

 9 of supervisors member who requested this -- wante d to know if

10 the revenues of same-sex marriage would offset th e costs of

11 same-sex marriage; is that correct?

12 A. I believe the request wanted to know the revenue im pacts,

13 to look at whether it made sense to add additiona l resources

14 for the county clerk who had to process an elevat ed number of

15 license and appointment requests.

16 Q. So they thought they might have some additional sta ffing

17 costs associated --

18 A. Right.

19 Q. -- with same-sex marriage; is this correct?

20 If you could turn to page 6 of this report.  And this

21 is a slide titled, "Assumptions.  San Francisco R esident

22 Weddings."

23 And can you please read the first sentence of the

24 first bullet point on that page.

25 A. Yes.  It says, "Based on the experience of Massachu setts,
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 1 we project that 28 percent of San Francisco's sam e-sex couples

 2 will marry in fiscal year 2008-09, and 9 percent in fiscal year

 3 2009-10, a 67 percent drop."

 4 Q. Okay.  What I'm interested in is this 67 percent dr op in

 5 same-sex marriages that you assumed from the firs t year to the

 6 second year of its availability.

 7 For your opinion in this case, you have not facto red

 8 in any drop from the time period in 2008, when sa me-sex

 9 marriage was legal, until the time when same-sex marriage is

10 permitted again; is that correct?

11 A. That's right.

12 Q. And you've said that rate that obtained in 2008 wou ld last

13 for several years.  And you've not projected any -- any drop

14 between those years; is that correct?

15 A. That's right.  I have not attempted to quantify tha t drop.

16 Q. In this report which you did for a member of the

17 San Francisco board of supervisors, you did -- yo u did project

18 a drop; is that correct?

19 A. That's correct.

20 Q. Okay.  So, now, if you could turn to tab 4 of the w itness

21 binder.  And this is a document that's been marke d Plaintiffs'

22 Exhibit 1734.

23 Can you identify this document.  And if you would

24 like, at the same time, to look at what has been behind tab 5.

25 That is PX1735.  I believe those two documents, t aken together,
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 1 represent all the marriages that took place in Sa n Francisco

 2 during the time period same-sex marriage was lega l; is that

 3 right?

 4 A. I believe you're correct.

 5 MR. PATTERSON:  Your Honor, we would like to admit

 6 these two -- move two documents, PX1734, PX1735, into evidence.

 7 MS. VAN AKEN:   No objection, Your Honor.

 8 THE COURT:  Perhaps you can have the witness explain

 9 how one should read these.

10 MR. PATTERSON:  Yes.

11 THE COURT:  Are you planning to do that,

12 Mr. Patterson?

13 MR. PATTERSON:  Yes.

14 THE COURT:  All right.  Fine.

15 (Plaintiffs' Exhibit 1734, 1735 received in 

16 evidence.) 

17 BY MR. PATTERSON:  

18 Q. So this is information the county clerk's office pr ovided

19 you with respect to marriages in San Francisco; i s that

20 correct?

21 A. Uh-huh.

22 Q. And it's my understanding that there is an entry in  these

23 documents for each marriage that took place in Sa n Francisco

24 from June 17th, 2008, to November 4th, 2008; is t hat correct?

25 A. That's my understanding, too.
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 1 Q. And it's broken down -- first of all, there are two

 2 documents.  My understanding is that one of them is

 3 confidential weddings, and one of them is wedding s that are on

 4 the public record; is that correct?

 5 A. That's why there are two documents, yes.

 6 Q. Okay.  And the information in each of these documen ts, the

 7 weddings, are broken down between San Francisco r esident

 8 weddings -- San Francisco resident same-sex coupl es,

 9 non-San Francisco resident same-sex couples, and then

10 opposite-sex couples; is that correct?

11 A. I would have to refresh my recollection about the

12 ordering.

13 Q. Okay.

14 A. But --

15 Q. Well, if it would help you refresh your recollectio n, if

16 you look at PX1735, that one has page numbers on it, so it's a

17 little easier for me to ask you to flip through t hat one.

18 That's behind tab 5.

19 And then on page 42 of that --

20 A. Yes.

21 Q. -- it says, "Same-Sex Inside San Francisco"; is tha t

22 correct?

23 A. Yes.

24 Q. It's cut off, but that's what you understand?

25 A. Yes.
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 1 Q. So everything above that would be same-sex marriage s that

 2 occurred inside San Francisco?

 3 A. That's correct.

 4 Q. And if you turn to page 90, about a third of the wa y down

 5 the page, do you understand that that's -- repres ents same sex

 6 outside of San Francisco?

 7 A. Yes.

 8 Q. Okay.  And, then, if you turn to page 142, which I believe

 9 is the last page of the document, it says "opposi te sex"; is

10 that correct?

11 A. Yes.

12 Q. And is it your understanding that the other documen t has

13 these listed in the same -- in the same order?  A nd this one

14 doesn't have page numbers, but on the fifth page is where the

15 first --

16 A. Uh-huh.

17 Q. -- cutoff takes place.

18 A. It's organized in the same way, yes.

19 Q. Okay.  For each wedding, would you agree that it in cludes

20 the city and state of residence for each partner to the

21 marriage?

22 A. Yes.

23 Q. And so with these documents you could determine the

24 proportion of out-of-state couples that came to C alifornia to

25 get married during this time period; is that corr ect?
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 1 A. Yes.

 2 Q. Or came to San Francisco.  Sorry.

 3 And you have not attempted to do so in this repor t;

 4 is that correct?

 5 A. Uhm, I believe the distinction we made in our analy sis is

 6 resident/nonresident, and not in state/out of sta te, yes.

 7 Q. Okay.  Now if you could turn to tab 6 of this binde r.  And

 8 this is a document that's been marked PX1736.

 9 And this is data -- first of all, can you identif y

10 this document?

11 A. Yes.  This is a summary of the reports we were just

12 examining, that summarizes them by the -- whether  it's an

13 opposite-sex or same-sex marriage, and the locati on of the

14 residence of the partners.

15 MR. PATTERSON:  Your Honor, we would move to admit

16 PX1736.

17 MS. VAN AKEN:   No objection, Your Honor.

18 THE COURT:  Very well.  1736 is admitted.

19 (Plaintiffs' Exhibit 1736 received in evidence.) 

20 BY MR. PATTERSON:  

21 Q. Now, let's start with a San Francisco residents, sa me-sex

22 marriages.  So from June 17th to November 4, 2008 , there were

23 2,331 San Francisco resident same-sex marriages; is that

24 correct?

25 A. Yes.
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 1 Q. And your annualized calculations are based on, basi cally,

 2 dividing the activity that took place during this  time period

 3 by .38, to arrive at an annualized figure; is tha t correct?

 4 A. Right.  Because the period during -- in 2008, that

 5 same-sex marriage was legal represents 38 percent  of 2008.

 6 Q. Okay.

 7 MR. PATTERSON:  Your Honor, I would like to use a

 8 demonstrative to ask the next several questions.

 9 THE COURT:  Very well.

10 (Document displayed) 

11 BY MR. PATTERSON:  

12 Q. So this is the first slide.  And we just establishe d that

13 2,331 same-sex marriages between San Francisco re sidents took

14 place in 2008; is that correct?

15 A. Yes, we just did.

16 Q. And that using your methodology, you would have to divide

17 by .38 to get the annualized figure; is that corr ect? 

18 So we move to slide 2, please.  I've done the mat h

19 here.  2,331 divided by .38 equals 6,134.  Does t hat look right

20 to you?

21 A. That -- I trust your math on that.

22 Q. Okay.  And you've said that marriages would continu e at

23 this rate for several years, so I'm going to assu me "several"

24 would be at least two.  Is that correct?

25 A. Again, I can't attach a number to it -- 
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 1 Q. Right.

 2 A. -- because I don't have a sense of what the --

 3 Q. But several, generally, is more than one; is that c orrect?

 4 A. It's more than one.

 5 Q. Okay.  So, then, after two years, using your method ology,

 6 you would project that in addition to the 2,331 S an Francisco

 7 couples that got married in 2008, there would be 6,134 times

 8 two?  Is that correct?

 9 A. Yes.

10 Q. So can we move to the next slide.

11 (Document displayed.) 

12 So that would be, after two years, if same-sex

13 marriage were legalized again, we would have 14,5 99

14 San Francisco resident same-sex marriages; is tha t correct?

15 A. Uh-huh.

16 Q. Okay.  If you could please turn to tab 7 in your wi tness

17 binder.  This is a document that's been marked Pl aintiffs'

18 Exhibit 817.  Do you recognize this document?

19 A. Yes, I do.

20 Q. And could you describe what this document is?

21 A. Yeah.  This is a table from the U.S. Census Bureau' s

22 American Community Survey.

23 Q. And you relied on this table in preparing your expe rt

24 report?

25 A. Yes, I did.
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 1 MR. PATTERSON:  Your Honor, we would like to move

 2 this PX817 into evidence.

 3 MS. VAN AKEN:   No objection.

 4 THE COURT:  817 is admitted.

 5 (Plaintiffs' Exhibit 817 received in evidence.) 

 6 BY MR. PATTERSON:  

 7 Q. Now, could you tell me how many male-couple househo lds

 8 this Census Bureau report estimates there are in San Francisco?

 9 A. Do you mean unmarried-partner households where ther e's a

10 male household or a male partner?

11 Q. Yes, I do.

12 A. That's 7,033.

13 Q. And could you tell me how many female households of

14 similar type there it reports?

15 A. That's 2,591.

16 Q. That's a -- I'll represent to you, that's a total o f

17 9,624.  Does that sound correct?

18 A. Yes.

19 Q. So you understand this to be estimated that there a re

20 9,624 same-sex couples living in San Francisco; i s that

21 correct?

22 A. There were on an average during the three years tha t were

23 covered by the census, yes.

24 Q. And, in light of that, do you think it's reasonable  to

25 assume that after two more years of same-sex marr iage, there
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 1 would be 14,599 San Francisco resident same-sex c ouples that

 2 get married in San Francisco?

 3 A. Well, I wouldn't be able to comment on the reasonab leness

 4 of that, unless I knew something about the migrat ion rate in

 5 and out of San Francisco of guy and lesbian indiv iduals, and I

 6 knew something about the rate of couple formation .

 7 If, for example, these 9,000 or so have either go tten

 8 married and are no longer unmarried, or have move d out of

 9 San Francisco, or their partnerships have dissolv ed, there

10 could very well be, over the next two years, an a dditional

11 14,000 new set of couples that might wish to get married.

12 Again, but this is one reason why I didn't attach  a

13 number of years to it, because I don't have that necessary

14 information to make a long-term calculation.

15 Q. Okay.  Do you think it would have been, you know,

16 informative to compare the number of marriages yo ur estimate

17 projects with the population of same-sex couples in

18 San Francisco?

19 A. I think if I had wanted to quantify the length of t ime

20 that I thought that short-term projection would a pply -- well,

21 actually, no.  Because I'm not sure -- I think, b y itself, this

22 is not a good predictor of the number of weddings  in

23 San Francisco, because you need to know how many couples there

24 are in a given year, who are ready to get married .

25 And that has to do with the dynamics of migration  and
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 1 the dynamics of household formation or couple for mation.

 2 Q. Can I ask you to look at tab 8 in the witness binde r now,

 3 please.

 4 This is an exhibit that has been marked PX818.  " The

 5 Impact of Extending Marriage to Same-Sex Couples on the

 6 California Budget."  It's a Williams Institute re port.

 7 Do you recognize this document?

 8 A. Yes, I do.

 9 Q. And did you rely on this document in preparing your  expert

10 opinion in this case?

11 A. Yes, I did.

12 Q. Now, if you would turn to page 4.  And the second s entence

13 of the -- of the second paragraph says that:  

14 "Approximately 9,695 same-sex couples married

15 in Massachusetts during the first three years

16 they were allowed to do so, constituting at

17 least 44 percent of Massachusetts same-sex

18 couples as counted in the U.S. Census

19 Bureau's American Community Survey."

20 Is that correct?

21 A. Yes, it is.

22 Q. And is it correct that your projection assumes that  over

23 100 percent of San Francisco same-sex couples, as  counted by

24 the U.S. Census Bureau's American Community Surve y, would get

25 married after two years, were same-sex marriage p ermitted?

Case3:09-cv-02292-JW   Document464    Filed01/15/10   Page73 of 322



EGAN - CROSS EXAMINATION /  PATTERSON    743

 1 A. Well, the Census Bureau doesn't count the number of

 2 couples over a two-year period.  It counts the nu mber of

 3 couples at one point in time.

 4 Q. Right.

 5 A. And report it for that year.

 6 Q. But I'm -- this Williams Institute report --

 7 A. Yes.

 8 Q. -- used the U.S. Census Bureau's American Community  Survey

 9 to determine what percentage of Massachusetts sam e-sex couples

10 got married during the first three years they wer e allowed to

11 do so; is that correct?

12 A. Right.

13 Q. And that is the same methodology I just walked you through

14 with respect to your projections, is that correct ?

15 MS. VAN AKEN:   Objection, vague.

16 THE COURT:  Objection overruled.

17 BY MR. PATTERSON:  

18 Q. Which methodology are referring to?

19 A. The methodology of seeing how many weddings your

20 methodology would assume occurred in San Francisc o during the

21 next two years was the period that I selected.

22 And then using the U.S. Census Bureau's American

23 Community Survey estimates as basically a denomin ator to figure

24 out the percentage of same-sex couples that that represents.

25 Is that what the Williams Institute did and is th at
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 1 the same thing that I've walked you through?

 2 A. The Williams Institute has compared the number of s ame-sex

 3 couples who were married in Massachusetts during the first

 4 three years that they were allowed to do so with an estimate of

 5 the total number of same-sex couples in Massachus etts as

 6 reported by the American Community Survey.

 7 And you have extrapolated my estimate to produce a

 8 two-year estimate and compared it to the American  Community

 9 Survey for San Francisco's estimate of same-sex c ouples.

10 Q. And what actually happened in Massachusetts after t hree

11 years was 44 percent of same-sex couples got marr ied, is that

12 correct, as so estimated?

13 A. Yes, I believe that's correct.

14 Q. And your projections assume that over 100 percent o f

15 San Francisco same-sex couples would get married,  is that

16 correct, using those same parameters?

17 A. Again, I don't believe that that is a correct measu re

18 necessarily of the number of potential weddings t hat could take

19 place because of the issue of how -- couple forma tion and

20 migration that I have discussed.

21 Q. I'm not asking you if it's a correct way to analyze  it.

22 I'm asking you if that is the result of that anal ysis; that

23 over 100 percent as counted that way?

24 A. Yes.

25 Q. Okay.  Now, you claim that revenue will be generate d from
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 1 the marriages of same-sex resident -- same-sex co uples in the

 2 form of hotel tax revenues and sales tax revenues , is that

 3 correct?

 4 A. Yes.

 5 Q. Hotel tax revenues are generated when non-resident guests

 6 of same-sex couples travel to San Francisco to at tend weddings,

 7 is that correct?

 8 A. As well as when non-resident couples travel to

 9 San Francisco to marry.

10 Q. I'd like you to just now focus on the San Francisco

11 resident same-sex weddings for this series of que stions.

12 And sales tax will be generated by the per diem

13 spending of these out-of-town guests, is that cor rect?

14 A. Yes.

15 Q. And sales tax will also be generated by retail

16 expenditures the couples make on their weddings, is that

17 correct?

18 A. Yes.

19 Q. Okay.  So you assume that out-of-town guests will a ttend

20 weddings of San Francisco resident same-sex coupl es, is that

21 correct?

22 A. Yes.

23 Q. And you haven't attempted to determine how many

24 out-of-town guests actually attended such wedding s in 2008,

25 have you?
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 1 A. No.

 2 Q. You haven't attempted to determine how many those o f

 3 guests actually stayed at hotels, is that correct ?

 4 A. No.  I would have no way to imagine that informatio n was

 5 obtainable.

 6 Q. Okay.  So you simply picked a number to estimate th at

 7 figure, is that correct?

 8 A. Well, as you do when you make economic projections.   We

 9 made some very conservative assumptions about the  relative size

10 of same-sex weddings and the number of guests who  might stay

11 from out of town.

12 We assumed only 10 percent of wedding guests woul d

13 come from out of town, which seemed to me to be a  fairly

14 conservative assumption.

15 Q. Okay.  Now, with respect to wedding expenditures by

16 San Francisco same-sex couples, you assumed that the average

17 taxable cost of the wedding for a resident same-s ex couple is

18 25 percent of that of the wedding of an opposite- sex couple, is

19 that correct?

20 A. Yes.

21 Q. And you have not studied the actual expenditures of

22 same-sex couples on their weddings either, is tha t correct?

23 A. No.  We actually relied on the Williams Institute r eport

24 that we have been referring to for that assumptio n.

25 Q. Okay.  If you could, please, turn back to tab three  in the
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 1 witness binder?  

 2 (Witness complied.) 

 3 Q. And this is the Office of Economic Analysis report that we

 4 discussed earlier.

 5 If you could turn to page six, please?  It's the same

 6 slide we looked at before.  

 7 And if you could read the first sentence of the t hird

 8 bullet point?

 9 A. (As read)

10 "They will spend an average of 25 percent of

11 what different sex weddings cost in

12 San Francisco or $9,180 per wedding."

13 Q. And by "they" you mean same-sex couples?

14 A. Resident same-sex couples, that's correct.

15 Q. And if you could read the second sentence of the, p lease?

16 A. The second sentence says:  

17 "However, only 10 percent of this is assumed

18 to count as new income for figuring an

19 economic impact."

20 Q. Continue with the third sentence, please?

21 A. (As read)

22 "Most resident spending will simply be

23 diverted from other expenditures and will not

24 create a net economic impact."

25 Q. You haven't made a similar assumption in this case,  have
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 1 you?

 2 A. That's correct.

 3 Q. Your calculations assume that 100 percent of the

 4 expenditures San Francisco same-sex couples make on their

 5 weddings will constitute new spending, is that co rrect?

 6 A. Well, technically I'm assuming that the 25 percent costs

 7 represents the new income that is generated.

 8 So reflected in the fact that the same-sex marria ge

 9 impact number is less than a -- the cost of an av erage

10 opposite-sex wedding is considering that which is  new income,

11 and that's following the assumption made in the W illiams

12 Institute report correctly.

13 Q. But for the report that you did as part of your off icial

14 duties in the Office of Economic Analysis, you as sumed that

15 only 10 percent of the 25 percent would constitut e new

16 spending, is that correct?

17 A. That's correct.  I believe I misunderstood how the

18 Williams Institute had made that assumption in th eir report.

19 Q. Okay.  Fair enough.

20 So we have been discussing San Francisco resident

21 weddings.  Let's now turn to out-of-state wedding s.  And if you

22 could return to tab six of the witness binder?  

23 (Witness complied.) 

24 Q. This reports that there were 2,821 non-San Francisc o

25 resident same-sex marriages that took place in 20 08, is that

Case3:09-cv-02292-JW   Document464    Filed01/15/10   Page79 of 322



EGAN - CROSS EXAMINATION /  PATTERSON    749

 1 correct, between same-sex couples?

 2 A. Yes.

 3 Q. And some of these were from out of -- within Califo rnia,

 4 but out of San Francisco; and some were from out of the state

 5 and even in different countries, is that correct?

 6 A. Yes.

 7 Q. You have not distinguished between any of those

 8 categories, is that correct?

 9 A. That's right.

10 Q. Now, do you know since November 4th, 2008, have the re been

11 any additional jurisdictions that have permitted same-sex

12 couples to get married?

13 A. I don't recall the details on that, no.

14 THE COURT:  Since what date?

15 MR. PATTERSON:  Any additional jurisdictions.

16 THE COURT:  No, the date.

17 MR. PATTERSON:  Oh, November 4, 2008.

18 BY MR. PATTERSON:  

19 Q. I will represent to you that there are a number of

20 jurisdictions that have permitted same-sex couple s to get

21 married after November 4th, 2008.  During that ti me period,

22 Massachusetts had allowed out of state couples to  get married

23 for a short period of time.  That was the only ot her

24 jurisdiction.  Now, I believe, four other jurisdi ctions permit

25 same-sex couples to be married.
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 1 Do you think those types of changes could have an

 2 impact on the number of out-of-state same-sex cou ples that come

 3 to California, San Francisco in particular, to ge t married?

 4 A. It might have an impact, although among the locatio ns from

 5 which people traveled to San Francisco to marry w ere places

 6 where -- that were quite adjacent to, or in some cases perhaps

 7 even in, jurisdictions where they could already m arry.

 8 San Francisco is a tourism destination, as well a s a

 9 place to get married.  And I'm certain that many out-of-state

10 couples came to San Francisco for the tourism dim ension, and

11 that would probably continue.

12 Q. Your report assumes that such changes would have no

13 effect, is that correct?

14 A. That's correct.

15 Q. The --

16 A. You know, there are many other potential changes th at

17 could affect that number that also don't go in th ere.  There

18 may be more same-sex couples forming in other sta tes.  There

19 may be more couples wishing to get married.  I do n't -- I don't

20 consider that either.  It's a fairly simple metho dology,

21 actually.

22 Q. Okay.  And, now, I'm going to ask you a hypothetica l, or

23 pose a hypothetical scenario to you, and that is:   Assume that

24 same-sex marriage is legal in all 50 states.

25 In that scenario would you expect the percentage of
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 1 out-of-state couples coming to California to get married to

 2 decrease from what we saw in 2008?

 3 A. To California or to San Francisco?

 4 Q. To San Francisco.

 5 A. I am not sure that that would necessarily reduce th e

 6 number.  I can see your point, but I would say it  depends on

 7 the number of same-sex couples wishing to get mar ried across

 8 the U.S., and I don't know that that's a fixed nu mber.

 9 Q. But you -- as you stated, you have not taken any of  that

10 into account?

11 A. That's correct.

12 Q. Okay.  If you could, please, go back to tab three i n the

13 witness binder, again, the Office of Economic Ana lysis report

14 that you put together.  And this time I want to a sk you to turn

15 to the seventh page.  And this is assumptions tha t your office

16 made about out-of-state resident weddings.

17 And in the first bullet point you state that -- y ou

18 project that the second year total will be 67 per cent less than

19 the first year total, is that correct?

20 A. Yes, that's correct.

21 Q. And that's the same as you did for the

22 inside-San Francisco weddings in this -- in the r eport you did

23 for the Board of Supervisors, is that correct?

24 A. Yes.

25 Q. And, similarly, you have not done that in your repo rt for
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 1 this Court, is that correct?

 2 A. Not done what?

 3 Q. You have not assumed that there will be a year to y ear

 4 decrease in the rate of same-sex couples getting married?

 5 A. That's correct.

 6 Q. And 67 percent is actually a fairly large decrease from

 7 year to year, is that correct?

 8 A. Well, I was following in this 2008 report the metho dology

 9 of the Williams Institute as closely as I could.

10 The reason I did not follow that methodology for my

11 expert report for this case was that that methodo logy from the

12 2008 report substantially underestimated the numb er of same-sex

13 marriages that we actually had.

14 So rather than attempt to replicate that methodol ogy,

15 which had under counted what we had, I felt it wo uld be more

16 straightforward to simply extrapolate San Francis co's

17 experience during a multi-month period of time.

18 Q. Now, same-sex marriage was not legal in San Francis co for

19 a multi-year period of time, is that correct?

20 A. That's right.

21 Q. So there wasn't really evidence to deviate from

22 a one-year-to-the-next estimate of what would hap pen, is that

23 correct?  

24 A. Right.  That's based on the Williams Institute repo rt,

25 which does look at multi-year experience within M assachusetts.

Case3:09-cv-02292-JW   Document464    Filed01/15/10   Page83 of 322



EGAN - CROSS EXAMINATION /  PATTERSON    753

 1 Q. Okay.

 2 MR. PATTERSON:  Your Honor, I would like to request a

 3 brief break, if I may?

 4 THE COURT:  How much longer do you have with this

 5 witness?

 6 MR. PATTERSON:  I would say I'm about halfway

 7 through, your Honor.

 8 THE COURT:  Okay.  Maybe a break, like your colleague

 9 Mr. Thompson, will reduce the length somewhat.

10 MR. PATTERSON:  Okay.

11 THE COURT:  That I'm sure will be helpful to

12 everybody.

13 All right.  Shall we take until 15 minutes of the

14 hour, or 10:45.

15 MR. COOPER:  Your Honor, just before we break, may I

16 ask one minor housekeeping matter?

17 THE COURT:  Yes.

18 MR. COOPER:  Point of clarification, actually, and

19 it's further to your announcement as we opened th e court day,

20 that the Court was asking for withdrawal of this case from the

21 pilot program.

22 I just ask the Court for clarification, if I may then

23 understand that the recording of these proceeding s has been

24 halted, the tape recording itself?

25 THE COURT:  No, that has not been altered.
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 1 MR. COOPER:  As the Court knows, I'm sure, we have

 2 put in a letter to the Court asking that the reco rding of the

 3 proceedings be halted.

 4 I do believe that in the light of the stay, that the

 5 court's local rule would prohibit continued tape recording of

 6 the proceedings.

 7 THE COURT:  I don't believe so.  I read your letter.

 8 It does not quote the local rule.

 9 The local rule permits remote -- perhaps if we ge t

10 the local rule --

11 MR. BOUTROUS:  Your Honor, I have a copy.

12 THE COURT:  Oh, there we go.

13 (Whereupon, document was tendered 

14  to the Court.) 

15 THE COURT:  The local rule permits the recording for

16 purposes the -- of taking the recording for purpo ses of use in

17 chambers and that is customarily done when we hav e these remote

18 courtrooms or the overflow courtrooms.  And I thi nk it would be

19 quite helpful to me in preparing the findings of fact to have

20 that recording.  

21 So that's the purpose for which the recording is

22 going to be made going forward.  But it's not goi ng to be for

23 purposes of public broadcasting or televising.

24 And you will notice the local rules states that:  

25 "The taking of photographs, public
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 1 broadcasting or televising, or recording for

 2 those purposes."

 3 So the recording is not being made for those

 4 purposes, but simply for use in chambers.

 5 MR. COOPER:  Very well, your Honor, and I appreciate

 6 that clarification.

 7 THE COURT:  All right.

 8 (Whereupon there was a recess in the proceedings 

 9  from 10:32 a.m. until 10:59 a.m.) 

10 THE COURT:  Very well, Mr. Patterson.  Please

11 continue.

12 MR. PATTERSON:  Very well, your Honor.

13 BY MR. PATTERSON:  

14 Q. Dr. Egan, we were speaking about the revenues you

15 project San Francisco weddings, the out-of-state -- or

16 out-of-San Francisco same-sex couples would gener ate.

17 And, again, one source of those revenues come fro m

18 hotel taxes, is that correct?

19 A. Yes, it is.

20 Q. And you have basically -- you have assumed how long  the

21 non-San Francisco resident same-sex couples would  stay in

22 San Francisco when they got married, is that corr ect?

23 A. That's correct.

24 Q. And, once again, you have not done any study of how  long

25 non-San Francisco resident same-sex couples actua lly stay in
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 1 San Francisco when they come here to get married,  is that

 2 correct?

 3 A. Well, no.  On the first time for my 2008 report, sa me-sex

 4 marriage had just become legal and there was no d ata about it.

 5 And for this expert report, again, they are not - -

 6 it's not legal, so there is nothing to study.  So  I had to make

 7 an assumption.

 8 Q. You could study what occurred during 2008, is that

 9 correct?  

10 A. Had I known that I would have had to study it, perh aps I

11 could have put in some survey, yes, but I didn't do that.

12 Q. And, again, another source of revenue you cite is s ales

13 tax generated by per diem spending and wedding-re lated

14 expenditures, is that correct?

15 A. Yes.

16 Q. And with respect to the wedding-related expenditure s for

17 non-San Francisco resident couples, you have once  again

18 followed the Williams Institute's methodology, is  that correct?

19 A. In terms of the wedding expenditures by --

20 Q. By non-San Francisco resident same-sex couples.

21 A. I believe that's right, yes.

22 Q. So you haven't done any independent research on tha t?

23 A. No.

24 Q. So adding all these additional revenues that you ha ve

25 identified, I believe you testified San Francisco  would gain
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 1 $2.7 million of annual increased tax revenues, is  that correct?

 2 A. I believe that's roughly correct, yes.

 3 Q. Okay.  And you have not considered any costs San Fr ancisco

 4 would incur to administer these additional marria ges, is that

 5 correct?

 6 A. The costs the city and county would incur are reimb ursed

 7 by the license fees, so that is not a net cost to  the city.

 8 Q. You haven't considered whether the City and County would

 9 have to engage additional staffing to administer these weddings

10 then?

11 A. The staffing -- the fees pay for the staff.  So the re --

12 again, there was no net cost.  The fees are inten ded to

13 reimburse the city's costs for providing the lice nses.

14 Q. So you have determined that the fees as they are no w

15 would, in fact, reimburse the city's costs if the se additional

16 marriages took place?

17 A. That's correct -- I haven't independently verified that,

18 but that's the purpose of those fees and that's w hy I didn't

19 consider that as a separate category of economic impact.

20 Q. And you testified that the motivating factor behind  the

21 Board of Supervisors asking you to analyze the ef fect of Prop 8

22 was to determine whether the costs would cover th e additional

23 fees of administering the weddings, is that corre ct?

24 A. No, that's not correct.  It was to estimate the num ber of

25 weddings so that the extra staffing resources cou ld be needed,
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 1 not to adjust the size of the fee.

 2 Q. Okay.  So is your testimony that if the cost -- or if the

 3 revenue generated from the fees was not sufficien t, then the

 4 city would simply raise the fees so that it would  be sufficient

 5 to cover the cost of administering these weddings ?

 6 A. The city sets fees to ensure cost recovery.  It's b y no

 7 means clear that the fees would need to increase because you

 8 have more people paying the fees, therefore, you have more

 9 resources to hire more staff.

10 It's a per -- the way this is accounted for is ea ch

11 clerk can handle so many during a day and it's a linear thing.

12 So it's not at all clear that the fees would need  to change.

13 Q. You simply -- you did not analyze that?

14 A. That's correct.

15 Q. Okay.  And you have not considered any additional c osts

16 with, you know, printing additional marriage lice nses?

17 A. That's also covered by fees.

18 Q. Okay.  And is -- would San Francisco have to alter the

19 forms for their marriages were same-sex couples a llowed to

20 marry?

21 A. That is another thing that the fee is designed to

22 reimburse the city for.

23 Q. Okay.  You simply have not accounted for any of tha t?

24 A. That's correct.

25 Q. Okay.  Please turn to tab nine in the witness binde r.
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 1 (Witness complied.) 

 2 Q. And this is a document that's been marked

 3 Defendant-Intervenor's Exhibit 852.  Do you recog nize this

 4 document?

 5 A. Yes, I do.

 6 Q. And what is this document?

 7 A. This is an email thread that concludes with a respo nse I

 8 sent to Margaret Singh, who works in the city's 3 11 customer

 9 service center.

10 Q. And based on this email thread, my understanding is  that a

11 caller to the customer service center had asked w hat the

12 financial impact of Prop 8 would be on the City a nd County

13 San Francisco, is that correct?

14 A. That's correct.

15 Q. And you answered that Prop 8 would result in $415,0 00 in

16 lost taxes and fees, is that correct?

17 A. That's what that email says, yes.

18 Q. And you wrote that email?

19 A. That's correct.

20 Q. Okay.  And that's quite a bit lower than the estima te you

21 have provided to the Court in your opinion today,  is that

22 correct?

23 A. That's correct.

24 MR. PATTERSON:  Your Honor, we would move admission

25 DIX-852 into evidence.
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 1 MS. VAN AKEN:   No objection, your Honor.

 2 THE COURT:  852 -- D852 is admitted.

 3 MR. PATTERSON:  Yes.

 4 (Defendants' Exhibit 852 received in evidence.) 

 5 BY MR. PATTERSON:  

 6 Q. Okay.  I would now like to turn to lost revenue fro m

 7 higher federal taxes and foregone federal benefit s, which was

 8 another one of your opinions in this case, is tha t correct?

 9 A. Yes.

10 Q. Okay.  And you testified earlier that federal law w ould

11 have to change before San Francisco and Californi a permitting

12 same-sex couples to marry would have this effect,  is that

13 correct?

14 A. That's my understanding, yes.

15 Q. Okay.  So -- and you recognize that some same-sex c ouples

16 would pay more in federal taxes if they were perm itted to

17 marry, is that correct?

18 A. That's my understanding.

19 Q. Okay.  And so your estimates depend on, you know, h ow many

20 pay less as compared to how many same-sex couples  would pay

21 more, is that correct?

22 A. As well as the magnitude, yes.

23 Q. As well as the magnitude, correct.

24 And your estimates of the amount, the relative

25 amounts that fall into those categories and the m agnitude are
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 1 based on calculations by plaintiffs' expert Dr. B adgett, is

 2 that correct?

 3 A. Yes, that's correct.

 4 Q. You haven't done any independent verification or an alysis

 5 of those calculations, is that correct?

 6 A. No, I have not.

 7 Q. So we should ask her any questions about those, is that --

 8 about the underlying validity of those, is that c orrect?

 9 A. Yes, you may.

10 Q. And one thing you have done is estimated how many s ame-sex

11 couples married would be residing in San Francisc o if they were

12 permitted to marry, is that correct?

13 A. Yes.

14 Q. And you assume that the percentage of same-sex coup les

15 that would marry would eventually equal the perce ntage of

16 opposite-sex couples that would marry, is that co rrect?

17 A. That's my assumption, yes.

18 Q. And do you attach a time frame for how long it woul d take

19 for that to take place?

20 A. I don't know how long that would take.

21 Q. Have you attempted to determine how long that would  take?

22 A. No.  It's not necessary for the conclusion that I r each.

23 Q. Okay.  And for the conclusion that you reach, when the

24 city would obtain the benefit that you identify w ould only be

25 when that estimate of same-sex couples that you e stimate would
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 1 get married were married, is that correct?

 2 A. Yes.

 3 Q. Okay.  And you base your assumption that these perc entages

 4 would eventually be equal just on an assumption t hat the only

 5 difference between same-sex couples and opposite- sex couples is

 6 that same-sex couples currently face legal barrie rs to

 7 marriage, is that correct?

 8 A. That's correct.

 9 Q. Have you studied the experience of other jurisdicti ons

10 that have permitted same-sex couples to marry to determine if

11 your prediction has been borne out?

12 A. Not for the purposes of this piece of the analysis,  I did

13 not.

14 Q. So you don't know if your assumption is consistent with

15 that experience?

16 A. No.

17 Q. And you are not an expert on same-sex relationships , is

18 that correct?

19 A. I wouldn't put myself forward as an expert on same- sex

20 relationships.  However, you know, when you do ec onomic

21 analysis, you have to make assumptions and you tr y to make ones

22 that are as reasonable as possible and are as inf ormed as

23 possible.

24 Q. So you haven't done any independent study on whethe r gay

25 and lesbian relationships differ in any way from opposite-sex
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 1 relationships?

 2 A. No.

 3 Q. And I would like to ask you to turn to tab one in t he

 4 witness binder, which is actually your expert rep ort, and I

 5 would just like to refer you to table four, which  is, I

 6 believe, on the last page of that report.

 7 A. Yes, I see it.

 8 Q. And this is where you calculate the -- first, you

 9 calculate the percentage of heterosexual couples that are

10 married in San Francisco, is that correct?

11 A. Yes.

12 Q. And then you -- you know, you base your calculation  of

13 same-sex couples that would get married on that, is that

14 correct?

15 A. That's right.

16 Q. Okay.  And one of the figures in this table is the number

17 of married heterosexual couples, and that is repo rted here as

18 one thousand -- 103,707, is that correct?

19 A. Yes.

20 Q. I will represent to you that the American Community  Survey

21 data that you relied upon that we looked at earli er did not

22 have this number on it.  It had the number of unm arried

23 heterosexual couples.

24 So I would like you to turn to tab 11 in the witn ess

25 binder, and these are -- this is American Communi ty Survey
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 1 data, additional data from San Francisco for the same years as

 2 the data that you relied on.

 3 Looking at this, do you recognize that that is wh at

 4 this document is?

 5 A. I have not seen this before, but it looks familiar.

 6 MR. PATTERSON:  Your Honor, we would move to admit,

 7 and this is marked Defendant-Intervenor's Exhibit  2558, in

 8 evidence.

 9 MS. VAN AKEN:   Your Honor, I believe the witness said

10 he has not seen this before, but perhaps I missed  that.

11 THE COURT:  Well, I understand.  But this appears to

12 be U.S. Census Bureau data.  I think I can at lea st take

13 judicial notice.

14 Do you have any objection to this?

15 MS. VAN AKEN:   I have no objection.

16 THE COURT:  Very well.  2558 is admitted.

17 (Defendants' Exhibit 2558 received in evidence.) 

18 BY MR. PATTERSON:  

19 Q. Then on the first page do you see the "Households B y Type"

20 table?

21 A. Yes, I do.

22 Q. And do you see the "Married Couple Family" entry in  that

23 table?

24 A. Yes, I do.

25 Q. And is the estimate there 103,707?
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 1 A. Yes, it is.

 2 Q. So is this the source of the information in your re port?

 3 A. Yes.  

 4 Q. Now, you had spoken earlier about coupling rates, i s that

 5 correct?  That the rates at which people form cou ples and that

 6 that could possibly change among the same-sex com munity if they

 7 were permitted to marry?

 8 A. I spoke of the importance of understanding the rate  of

 9 couple formation or household formation if you ar e attempting

10 to estimate the number of weddings in a given yea r, and that

11 you can't simply look at the number of same-sex e xisting

12 couples in a static sense and expect that the num ber of

13 weddings should match that, because households fo rm and there

14 are migration effects.

15 Q. Okay.  And do you have an estimate of the number of  gay

16 and lesbian individuals that there are in San Fra ncisco?

17 A. I don't have that estimate, no.

18 Q. And to make that estimate, one piece of data you wo uld

19 need would be the total population of San Francis co, is that

20 correct?

21 A. Depending on how you would make the estimate, that could

22 be a helpful piece of information.

23 Q. Okay.  And on the third page of this Census Bureau report,

24 do you see the table labeled "Place Of Birth"?

25 A. Yes, I do.
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 1 Q. And it lists the total population at 757,604, is th at

 2 correct?

 3 A. Yes.

 4 Q. Okay.  Now, if you could turn to tab 12 in the witn ess

 5 binder?  

 6 (Witness complied.) 

 7 Q. This is an exhibit that's been marked

 8 Defendant-Intervenor's Exhibit 1287.  And this is  a Williams

 9 Institute report called "Census Snapshot - Califo rnia Gay,

10 Lesbian and Bisexual Population."  Do you see tha t?

11 A. Yes, I see it.

12 Q. And you have relied on the Williams Institute's wor k in

13 preparing your report, correct?

14 A. I have not seen this document before.

15 Q. Not this document specifically, but the Williams

16 Institute's work generally?

17 A. I have referred to another report prepared by the W illiams

18 Institute.

19 Q. Okay.  And turn to the second page of this report.  And

20 the second bullet point on that page, the first s entence says:

21 "Among California counties, San Francisco has

22 the highest percentage of lesbians, gay men

23 and bisexuals at 14 percent."  

24 Is that correct?

25 A. That's what that says, yes.
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 1 Q. Do you have any reason to question that estimate?

 2 A. I don't, no.

 3 MR. PATTERSON:  Your Honor, we would move to admit

 4 DIX-1287 into evidence.

 5 MS. VAN AKEN:   Your Honor, I don't object.

 6 THE COURT:  1287 is admitted.

 7 (Defendants' Exhibit 1287 received in evidence.) 

 8 BY MR. PATTERSON:  

 9 Q. Okay.  Now, you -- in testifying earlier, you provi ded an

10 estimate for how much sales tax revenue could be generated by

11 the federal income tax savings that same-sex coup les could get

12 if they were permitted to marry, is that correct?

13 A. Yes.

14 Q. And, again, that assumes that the net impact of tha t is

15 that same-sex couples actually have a net savings  in federal

16 income taxes, is that correct?  

17 A. It assumes that same-sex couples would pay a lower amount

18 on average in federal income tax if they were mar ried.

19 Q. And your figure assumes -- I believe you stated thi s, I

20 just want to make sure -- that same-sex couples s pend all of

21 the additional savings that they receive from thi s lower

22 federal income taxes and that they spend all of i t in

23 San Francisco, is that correct?

24 A. Yes.  That's an upper-end estimate.  They spend all  of

25 their additional income in San Francisco on taxab le goods.
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 1 Q. Have you studied the behavior of people when they o btain

 2 tax savings, what amount of it they actually spen d?

 3 A. I did not for the purposes of this.  I felt it was

 4 sufficient to provide an upper-end estimate.  The  number is not

 5 particularly, you know, dispositive, so.

 6 Q. Now, you also believe that same-sex couples would b e

 7 entitled to certain other federal benefits if the y were

 8 permitted to marry, is that correct?

 9 A. That's my understanding.

10 Q. And to your understanding, are there federal progra ms that

11 take spousal income into account when determining  eligibility?

12 A. Yes, there are.

13 Q. And if the federal government recognized same-sex

14 marriages, potentially the individuals in those m arriages could

15 lose eligibility for programs that took spousal i ncome into

16 account, is that correct?

17 A. I'm not -- I can't think of a specific example, and  I'm

18 not sure I can give you a clear answer on that.

19 Q. If there was an example where there was a threshold  of

20 federal -- of income that was required -- you had  to have below

21 that income to receive a federal benefit -- and t he federal

22 government recognized spousal income, is it not c orrect that

23 there are some individuals that would, by virtue of that,

24 perhaps go above that threshold that currently do  not?

25 A. Okay.  I understand your example.  
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 1 Q. Do you agree with that?

 2 A. Again, there was no specific program that's coming to

 3 mind, but I'm following your example.  

 4 Q. Okay.  And that, you know -- hypothetically, let's -- I'm

 5 going to ask you to assume that there are program s that take

 6 spousal income into account.  And to determine th e net impact

 7 of federal recognition of same-sex marriages, you  would have to

 8 consider that people that could potentially lose eligibility

 9 under those programs, as well as individuals that  would gain

10 eligibility for other benefits, is that correct?  

11 A. To fully discuss and prepare an estimate of the imp act of

12 same-sex marriage on income and spending in San F rancisco, you

13 would have to do a full accounting of the ones yo u refer to in

14 which the eligibility may be less, as well as oth ers in which

15 you're only eligible for the benefit if you are m arried, and

16 you are denied that benefit if you are not marrie d to your

17 partner.

18 So in order to provide a full estimate, a

19 quantitative estimate, yes, you would need to con sider both 

20 types.

21 Q. And you have not attempted to do that?

22 A. I have not attempted to estimate either type beyond  the

23 taxation issue, which was readily quantifiable.

24 Q. Now, another source of potential savings -- we will  move

25 on to another one of your opinions -- is the cost  associated
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 1 with San Francisco's Equal Benefits Ordinance, is  that correct?

 2 A. Yes.

 3 Q. Now, permitting same-sex couples to marry in San Fr ancisco

 4 will not repeal the Equal Benefits Ordinance, wil l it?

 5 A. No, it would not.

 6 Q. And permitting same-sex couples to marry in San Fra ncisco

 7 would not cause San Francisco to stop defending t he Equal

 8 Benefits Ordinance in court, would it?

 9 A. It would not directly cause that, no.

10 Q. Okay.  And your opinion is that -- or your understa nding

11 is that San Francisco has expended a certain amou nt of money

12 defending the Equal Benefits Ordinance in court, is that

13 correct?

14 A. That's my understanding.

15 Q. And do you know when these legal expenditures took place?  

16 A. To the best of my recollection, they have -- well, they

17 have occurred since 1997 or so when the Equal Ben efits

18 Ordinance was adopted.

19 Q. Do you know if these legal expenditures are ongoing ?

20 A. I think, in principle, there is -- they are ongoing  and

21 there's a potential risk of expenditures there, b ut I don't

22 know the specific details.

23 Q. Okay.  If you could please turn to tab 14 in the wi tness

24 binder, and then there should be an Exhibit A the re.  And

25 that's an exhibit that's been marked Plaintiffs' Exhibit 845.
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 1 (Witness complied.) 

 2 Q. Do you recognize this document?

 3 A. Exhibit A?

 4 Q. Entitled "Hours and Expenses for Matters Involving the

 5 Equal Benefits Ordinance."

 6 A. I don't specifically recollect this document, no.

 7 Q. I will represent to you that this was a document gi ven to

 8 us along with your expert report in this case.

 9 So you do not recognize or recall reviewing this

10 document?

11 A. This is a -- yes, this is a document which is the s ource

12 for the $1.6 million in city costs for defending the Equal

13 Benefits Ordinance.

14 MR. PATTERSON:  Okay.  Your Honor, I would like to

15 move Plaintiffs' Exhibit 845 into evidence.

16 MS. VAN AKEN:   No objection, your Honor.

17 THE COURT:  Very well.  845 is admitted.

18 (Plaintiffs' Exhibit 845 received in evidence) 

19 BY MR. PATTERSON:  

20 Q. To your knowledge, Dr. Egan, are either of these ca ses

21 ongoing?

22 A. I don't have any knowledge on that.

23 Q. Okay.  If you could turn to tab 15 in the witness b inder.

24 (Witness complied.) 

25 Q. And this is an exhibit that's been marked DIX-2671.   And
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 1 this is a five-year report on the San Francisco E qual Benefits

 2 Ordinance from the San Francisco Human Rights Com mission.

 3 Do you understand the Human Rights Commission

 4 administers the Equal Benefits Ordinance?

 5 A. That's correct.

 6 Q. Have you seen this document before?

 7 A. I don't recall the specific document.

 8 Q. To your understanding, does this appear to be an of ficial

 9 publication of the City of San Francisco?

10 A. Yes.

11 MR. PATTERSON:  Your Honor, we would move to admit

12 Defendant-Intervenor's Exhibit 2671 into evidence .

13 MS. VAN AKEN:   Your Honor, we have no objection.

14 THE COURT:  Well, 2671 is admitted.

15 (Defendants' Exhibit 2671 received in evidence.) 

16 BY MR. PATTERSON:  

17 Q. If you could turn to page 12?

18 (Witness complied.) 

19 Q. And there's a heading that's called "Litigation Upd ate."

20 Do you see that?

21 A. Yes.

22 Q. And it says:

23 "This past year brought successful closure to

24 most of the litigation challenges facing the

25 Equal Benefits Ordinance since its enactment.
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 1 Two of the three lawsuits filed against the

 2 city challenging the legality of the

 3 ordinance have concluded with a majority of

 4 the law intact.  The third remains on

 5 appeal."  

 6 Is that correct?

 7 A. Yes.  

 8 Q. And it then goes on to list under subtitle A, Air

 9 Transport Association case.

10 And I don't know if you recall from the prior

11 exhibit, you can look back at it, if you don't, u nder tab 14-a;

12 but was this the litigation that consumed most of  the expenses,

13 the vast majority of the expenses that you have r eported in

14 your report?

15 A. Yes, it appears that it was.

16 Q. And according to this, if you go to page 13, at the  very

17 bottom it talks about a third lawsuit filed by S. D. Meyers, and

18 it says that that appeal is pending, is that corr ect?  The very

19 bottom of page 13?

20 A. Yes.

21 Q. So based on that, that would lead one to conclude t hat the

22 Air Transport Association case has been concluded, is that

23 correct?

24 A. Yes.

25 Q. Okay.  Now, do you know if permitting same-sex coup les to
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 1 marry in California will convert existing domesti c partners

 2 into spouses?

 3 A. It's my understanding that would not automatically happen.

 4 Q. Did that happen when same-sex couples were permitte d to

 5 marry in 2008?

 6 A. To the best of my knowledge, that did not happen.

 7 Q. Okay.  And permitting same-sex couples to marry in

 8 California will not prevent same-sex couples from  entering

 9 domestic partnerships, is that correct?

10 A. As far as I know, it would not.

11 Q. And will permitting same-sex couples to marry in

12 California require other states to permit same-se x marriage?

13 A. I don't believe it would.

14 Q. And San Francisco's contractors have employees acro ss the

15 country to whom they provide benefits under the E qual Benefits

16 Ordinance, is that correct?  

17 A. Some do, certainly.

18 Q. And if you could, please, turn to tab 17 in the wit ness

19 binder?

20 (Witness complied.)  

21 Q. And this is an exhibit that's been marked DIX-698.

22 Do you recognize this document?

23 A. Yes, I do.

24 Q. And what is this document?

25 A. This is a document that summarizes the research of a
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 1 colleague of mine in the Controller's Office on t he city's

 2 costs in administering the Equal Benefits Ordinan ce.

 3 Q. And this was one of the documents you relied upon i n

 4 forming your opinions in this case?

 5 A. Yes, it is.

 6 MR. PATTERSON:  Your Honor, we would move for the

 7 admission of DIX-698.

 8 MS. VAN AKEN:   No objection, your Honor.

 9 THE COURT:  Very well 698 is admitted.

10 (Defendants' Exhibit 698 received in evidence.) 

11 BY MR. PATTERSON:  

12 Q. And in the second paragraph about halfway through i t

13 states that between -- strike that.

14 Give me one moment, please, Doctor.

15 (Brief pause.) 

16 Q. Okay.  My question for you is:  Does the Human Righ ts

17 Commission, the employees that they employee to a dminister the

18 Equal Benefits Ordinance, do they also respond to  more general

19 sexual orientation discrimination complaints?

20 A. I'm not completely sure on that, but it's my belief  that

21 they do.

22 Q. So even if domestic partnerships were no longer nec essary,

23 presumably the Human Rights Commission would stil l have to

24 respond to these types of complaints, is that cor rect?

25 A. You mean, discrimination related complaints?
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 1 Q. Yes.

 2 A. Yes.

 3 Q. Do you know how common it is for companies to offer

 4 domestic partnership benefits?

 5 A. I don't have any numbers on that in my head, no.

 6 Q. Okay.  And if you could return to tab 15.  This is the

 7 five-year report on the Equal Benefits Ordinance that we just

 8 looked at.

 9 If you could turn to page one of that report afte r

10 the table of contents, and in the second paragrap h it says:

11 "Today over 4500 employers extend these

12 benefits."  

13 Is that correct?

14 A. Yes.

15 Q. "These benefits" do you understand to mean domestic

16 partner benefits?

17 A. Yes.

18 Q. If you look at the last sentence of that same parag raph it

19 says that:  

20 "The concept of employer-provided domestic

21 partner benefits moved from the far fringes

22 of the fringe benefit landscape to become

23 common place among employee benefit

24 offerings."  

25 Is that correct?
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 1 A. That's what it says, yes.

 2 Q. Do you agree that domestic partnership benefits are

 3 commonplace?

 4 A. I don't have any independent basis to evaluate that

 5 statement.

 6 THE COURT:  I gather you are moving this exhibit in?

 7 MR. PATTERSON:  I thought that we had moved this

 8 one --

 9 THE COURT:  Has it already come in before?

10 MS. VAN AKEN:   I believe it was moved in, your Honor.

11 THE COURT:  All right, fine.

12 BY MR. PATTERSON:  

13 Q. Do you know if California has any laws requiring in surance

14 companies and other insurance providers to provid e equal

15 benefits to domestic partners?

16 A. I'm not aware of that.

17 Q. Okay.  If you could turn to tab 31 in the witness b inder?

18 (Witness complied.)  

19 Q. I will represent to you that this is a provision of

20 California law covering group health insurance po licies.

21 And the last sentence of subsection A of that sta tes

22 that:

23 "A policy may not offer or provide coverage

24 for a registered domestic partner that is not

25 equal to the coverage provided to the spouse
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 1 of an employee, insured or policyholder."  

 2 Is that correct?

 3 A. That's what it says, yes.

 4 Q. Okay.  And now if you turn, I believe, three pages,  there

 5 is another provision of California law.  This is California

 6 Insurance Code Section 381.5.

 7 And this covers, according to the last sentence o f

 8 subsection A, "all forms of insurance regulated b y this code,"

 9 is that correct?

10 A. Yes, it is.

11 Q. And the sentence prior to that:  

12 "This law provides that a policy may not

13 offer or provide coverage for a registered

14 domestic partner if it is not equal to the

15 coverage provided for the spouse of an

16 insured or policyholder."

17 Is that correct?

18 MS. VAN AKEN:   Your Honor, I'm going to object to

19 this line of questions.  If he is asking if this document says

20 what it purports to say, it is totally unnecessar y.  

21 If he is asking whether this is the law to the

22 witness, he is being asked for a legal conclusion .

23 THE COURT:  Well, it does seem to me, Mr. Patterson,

24 this is a provision of law.  The witness said he wasn't aware

25 of it, and you can certainly refer to the provisi on of law in
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 1 making your points, but I'm not sure this is real ly a proper

 2 subject for examination of the witness.

 3 MR. PATTERSON:  Okay.  Well, he had opined about the

 4 cost that the Equal Benefits Ordinance imposes up on

 5 San Francisco companies, and I'm just testing the  reliability

 6 of that opinion.

 7 THE COURT:  Well, I think I understand the point that

 8 you are making.  And I think you have done a good  job of making

 9 it, so maybe you can move on.

10 MR. PATTERSON:  Thank you, your Honor.

11 BY MR. PATTERSON:  

12 Q. Now, do you know, Dr. Egan, if other government bod ies

13 have enacted Equal Benefits Ordinances similar to

14 San Francisco's?

15 A. I'm not completely aware of -- of the prevalence of  that.

16 Q. Okay.  And if you could turn to tab 16 in the binde r?

17 (Witness complied.) 

18 Q. This has been marked Defendant-Intervenor's Exhibit  2672.

19 And this is a seven-year update on the San Franci sco Equal

20 Benefits Ordinance from the Human Rights Commissi on.

21 MR. PATTERSON:  And, your Honor, I would like to move

22 DIX-2672 into evidence.

23 MS. VAN AKEN:   We have no objection, your Honor.

24 (Defendants' Exhibit 2672 received in evidence) 

25
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 1 BY MR. PATTERSON:  

 2 Q. Now, if you could turn to page five, the conclusion ,

 3 second paragraph of the conclusion states that:  

 4 "Including San Francisco, by the end of

 5 fiscal year 2003-2004, there were 13

 6 government bodies with equal benefits

 7 legislation on the books.  Several more are

 8 considering such legislation, all using

 9 San Francisco's law as a model."

10 Now, if Equal Benefits Ordinances were significan tly

11 detrimental economically, do you think all these government

12 bodies would enact them?

13 A. That would depend on whether they felt that the eco nomic

14 cost was worth the benefit of remediating discrim ination.

15 Q. So the fact that they do enact them indicates that they

16 think the cost is worth the benefit, is that corr ect?

17 A. I wouldn't want to try and put myself in their head , but

18 it would seem that's a reasonable conclusion.

19 Q. And you have stated that the Equal Benefits Ordinan ce

20 possibly reduces the pool of contractors who are bidding on

21 San Francisco contracts, is that correct?

22 A. Yes, it is.

23 Q. And that is because that's a theoretical point, is that

24 correct?  You have not studied whether contractor s actually are

25 not bidding on San Francisco's contracts because of the Equal
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 1 Benefits Ordinance, is that correct?

 2 A. No.  I mean, it's hard to observe companies when th ey

 3 don't do something, and that would be the case he re.

 4 Q. And another opinion that you have provided in this case is

 5 that the City and County could save money on heal thcare that

 6 they provide to the uninsured, is that correct?

 7 A. Yes.

 8 Q. And your basis for that assumption is just that you

 9 believe there are some uninsured members of same- sex couples

10 that would be covered by their partner's private insurance if

11 they were -- if they got married, is that correct ?

12 A. Yes, that's correct.

13 Q. And you have not considered those provisions of the

14 California Code that we referred to earlier in fo rming that

15 opinion, is that correct?

16 A. In what context?

17 Q. In the context where they mandate insurance compani es to

18 provide equal benefits to spouses, domestic partn ers.  You have

19 not considered that in your assumption that some uninsured

20 members of same-sex couples would be covered if t hey could get

21 married --

22 MS. VAN AKEN:   Your Honor --

23 BY MR. PATTERSON:  

24 Q. -- if they are not currently?

25 MS. VAN AKEN:   I apologize.
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 1 I object that the question misstates the law.

 2 (Brief pause.) 

 3 THE COURT:  Maybe if you move to the point you are

 4 trying to make directly.

 5 This is an adverse witness.  You can cross examin e

 6 him in the old-fashioned way, rather than to take  his

 7 deposition.

 8 BY MR. PATTERSON:  

 9 Q. Well, the point I would like to make, Dr. Egan, is you

10 simply have not considered how -- whether Califor nia law would

11 impact that question, is that correct?

12 A. The question of whether there exists uninsured peop le in

13 San Francisco whose -- whose unmarried partners h ave private

14 health insurance?

15 Q. Yes.

16 A. I have not.  Although based on my quick reading of the law

17 in front of me, it only requires that domestic pa rtner benefits

18 be -- not be less than married partner benefits.   It doesn't

19 really require them to provide domestic partner b enefits.

20 Q. Okay.  I'm not here to ask you about your understan ding of

21 the law.

22 A. Okay.

23 Q. And you simply don't know how many gay and lesbian couples

24 would get insurance were they permitted to marry?

25 A. I do not have an estimate of that, no.
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 1 Q. And the cost of providing that insurance would just  be

 2 shifted from San Francisco to the private sector,  is that

 3 correct; the cost of their healthcare essentially ?

 4 A. That's true, although it may be better to think of it as

 5 they are being shifted from the uninsured populat ion to the

 6 insured population, which is probably a net econo mic gain from

 7 the point of view of society as a whole.

 8 Q. But to answer the question, is -- the private secto r would

 9 be picking up for the tab where the public sector  now  is doing

10 it?

11 A. That's correct.

12 Q. Okay.  And now you have also offered an opinion on the

13 cost of providing health services to the LGBT com munity, is

14 that correct?

15 A. Yes.

16 Q. And you believe that same-sex marriage, permitting

17 same-sex marriage could reduce this, is that corr ect?

18 A. Umm --

19 Q. These costs?

20 A. Yes, that's correct.

21 Q. And that is because you believe extending marriage to

22 same-sex couples would lessen discrimination agai nst members of

23 the LGBT community?

24 A. That seems like a reasonable assumption to me, yes.

25 Q. And you are not a sociologist or a -- a psychologis t, are
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 1 you?

 2 A. I'm not, no.

 3 Q. So that's not an expert opinion, that that would oc cur, is

 4 that correct?

 5 A. No, it's not.

 6 Q. Okay.  And you believe that San Francisco has a bra nd as a

 7 popular tourism destination for gay individuals, is that

 8 correct?

 9 A. I just draw that conclusion based on the number of

10 out-of-state same-sex marriages that we hosted.

11 Q. And you believe that San Francisco is a particular

12 attraction for gay and lesbian tourists?

13 A. I wouldn't -- I don't have any direct information t o

14 compare San Francisco to other places in that reg ard, but I

15 wrote think that it is, yes.

16 Q. Okay.  And, yet -- and, generally, do you think

17 San Francisco is a gay-friendly city?

18 A. I -- I would say so in general, yes.

19 Q. In light of these things, do you still believe that  same

20 sex -- or gay and lesbian individuals have elevat ed rates of

21 behavioral health services because of the psychol ogical effects

22 of the discrimination they endure in San Francisc o?

23 A. That's what I have been told by our Department of P ublic

24 Health, and I don't have any reason to doubt that  statement.

25 Q. You haven't done any independent research on that
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 1 yourself?

 2 A. That's not my field, no.

 3 Q. Okay.  And the next subject that you opined upon is  the

 4 cost of -- costs incurred because of bullying in the

 5 San Francisco school district, is that correct?

 6 A. Yes.

 7 Q. And your opinion on that subject is based solely on  the

 8 report, the economic cost of bullying at school t hat you

 9 reference, is that correct?

10 A. That's correct.

11 Q. You haven't done any independent study on that, is that

12 correct?

13 A. That's correct.

14 Q. That report did not directly address the experience  in

15 San Francisco, is that correct?

16 A. That's correct.  It was California.

17 THE COURT:  It's true, is it not, that...

18 MR. PATTERSON:  Okay.

19 (Laughter.) 

20 MR. PATTERSON:  Thank you, your Honor.

21 BY MR. PATTERSON:  

22 Q. Now, finally, you've talked about some -- it's true  that

23 you've talked about -- is it not, that you've tal ked about

24 economic advantages of marriage that cannot be qu antified, is

25 that correct?
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 1 A. That's correct.  

 2 Q. And you believe there's research supporting the sta tement

 3 that there is significant economic advantages to marriage, is

 4 that correct?

 5 A. I'm aware of that research, yes.

 6 Q. That research does not study same-sex married coupl es,

 7 does it?

 8 A. To my knowledge, it does not, right.

 9 Q. I would like to turn to tab 19 in the witness binde r.

10 This is a Rand Institute study, "Marriage, Assets  and Savings."

11 It's been marked PX 809.

12 Do you recognize that document?

13 A. Yes, I do.

14 Q. And this is a study that you relied upon for your o pinion

15 that married couples generate more wealth than si ngle people,

16 correct?

17 A. That's correct.

18 Q. And this does not address same-sex married couples,  does

19 it?

20 A. It does not.

21 MR. PATTERSON:  Your Honor, we would move to admit PX

22 809 in evidence.

23 MS. VAN AKEN:   No objection, your Honor.

24 THE COURT:  Very well.  809 is in.

25
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 1 (Plaintiffs' Exhibit 809 received in evidence) 

 2 BY MR. PATTERSON:  

 3 Q. If could turn to tab 20 in the witness binder, plea se,

 4 Dr. Egan.

 5 (Witness complied.) 

 6 Q. And this has been marked as PX 807.  It's a press r elease

 7 from -- it looks like the agency for Healthcare R esearch and

 8 Quality.

 9 And this is what you've relied upon for your opin ion

10 that married men are more likely to be engaged in  healthy

11 behaviors than single men, is that correct?

12 A. This and the article to which it refers, yes.

13 Q. Okay.  And this is the only item that you included in the

14 "Materials Considered" portion of your expert rep ort, is that

15 correct?

16 A. That's correct.

17 Q. And the studies reported here did not, as far as we  can

18 tell, consider same-sex marriages, is that correc t?

19 A. That's correct.

20 Q. Now, if you turn to tab 21 --

21 MR. PATTERSON:  Your Honor, I would like to move  PX

22 807 into evidence.  I believe I neglected to ask you that.

23 MS. VAN AKEN:   No objection, your Honor.

24 THE COURT:  Very well.  807 is admitted.

25
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 1 (Plaintiffs' Exhibit 807 received in evidence) 

 2 BY MR. PATTERSON:  

 3 Q. If you could, please, turn to tab 21, Dr. Egan?  

 4 (Witness complied.) 

 5 Q. And this has been marked Plaintiffs' Exhibit 803.  And

 6 this is data from the California Health Interview  Survey that

 7 you relied upon for your opinion that:  

 8 "Unmarried men have more emotional and mental

 9 health problems than married men."  

10 Is that correct?

11 A. Yes, it is.  

12 MR. PATTERSON:  Your Honor, I would like to move

13 exhibit number PX 803 into evidence.

14 THE COURT:  Hearing no objection, 803 is in.  

15 (Plaintiffs' Exhibit 803 received in evidence) 

16 BY MR. PATTERSON:  

17 Q. And this does not break down same-sex and opposite- sex

18 marriages, does it?

19 A. That's correct.

20 Q. So you simply -- you don't have any research that s upports

21 your view that the advantages of opposite-sex mar riage would

22 flow to same-sex marriage, is that correct?

23 A. My research doesn't make any distinction.

24 Q. Your research does not include same-sex married cou ples,

25 is that correct?
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 1 A. Most of my research predated when same-sex marriage  was

 2 legal at any point in the United States.

 3 Q. Okay.  Now, you have not considered the impact on

 4 opposite-sex couples in San Francisco that extend ing marriage

 5 to same-sex couples may have, is that correct?

 6 A. I have not.

 7 Q. And it's true, is it not, that if opposite-sex coup les got

 8 married at lower rates than they did before, that  it could

 9 offset the benefits you see from same-sex marriag e, is that

10 correct?

11 A. If it were the case that same-sex marriage reduced the

12 marriage rate for opposite-sex couples, then, yes , that would

13 be a -- that could have an impact.

14 Q. And if you turn to tab 22 of the witness binder -- I

15 believe this is already in evidence -- this is th e marriage

16 license appointment data.  And this has data from  the year 2007

17 as well as from the year 2008.  

18 And I will represent to you that from the date

19 June 17th to November 4th, 2008 there were 3,239 opposite-sex

20 marriages; that from the date June 17th to Octobe r 31st, 2007,

21 just a few days shorter, there were 4,009 opposit e-sex

22 marriages.

23 And that's -- there's a column that says actual

24 marriage licenses and a -- for opposite-sex coupl es for both

25 the year 2008 and 2007.  Do you see that data the re?
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 1 A. I'm not seeing the numbers you are referring to.

 2 Q. Well, the numbers are broken down by month, and I h ave

 3 just --

 4 A. You are looking at the annual totals or are you --

 5 Q. I'm looking at the months during which same-sex mar riage

 6 was legal in 2008 and in those same dates in 2007 .

 7 A. Right.

 8 Q. And I'm representing to you that I have added up th ose

 9 figures, and that in 2008 there were more than 70 0 fewer

10 opposite-sex marriages in San Francisco than ther e were in

11 2007.

12 A. Marriage license appointments?

13 Q. Marriage licenses, actual marriage licenses issued.

14 A. Okay.

15 Q. So if that's true, that means that less opposite-se x

16 couples married in San Francisco during the time that same-sex

17 marriage was legal than the comparable time the p rior year,

18 correct?  

19 A. It would seem to me, looking at this data, that in some of

20 the months there were fewer opposite sex weddings , and in some

21 of the months there were more; and that your gene ral statement

22 about the year seems to be correct for that one - - that one

23 pair of years.

24 Q. And I have actually just added up the months during  which

25 same-sex marriage was legal in order to account f or, you know,
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 1 some months more, some months less.

 2 A. I understand.  But, for example, June 17, 2008 to

 3 June 30th, 2008, there were 548 opposite-sex marr iage licenses

 4 and 1,076 same sex.

 5 In the previous, and year during that same period ,

 6 there was only 462 opposite.  So for that two-wee k period there

 7 was an increase.

 8 Q. Right.  But for the period as a whole, there was a

 9 decrease?

10 A. For the four, five month -- yeah, for that multi-mo nth

11 period, there was a decrease.

12 Q. Okay.  And, Dr. Egan, you have testified that you t each at

13 the University of California at Berkeley, is that  correct?

14 A. That's correct.

15 Q. And your courses are focused on the economic analys is of

16 subnational and substate areas, such as cities an d metropolitan

17 areas, is that correct?

18 A. That's right.

19 Q. And one course -- at least one course that you have  taught

20 was essentially a study of why the economics of c ities differ

21 from one another and what policy steps can be tak en to achieve

22 industrial growth, correct?

23 A. Yes.

24 Q. And same-sex marriage did not come up in that cours e, is

25 that correct?
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 1 A. That's correct.

 2 Q. It's not come up in any of the courses that you've taught,

 3 is that correct?

 4 A. That's correct.

 5 Q. Okay.  Now, if you could turn to tab 23 of the witn ess

 6 binder?  

 7 (Witness complied.) 

 8 Q. This is an exhibit that's been marked

 9 Defendant-Intervenor's Exhibit 854.

10 Do you recognize this document?

11 A. Yes, I do.

12 Q. And was this the economic strategy document that yo u

13 helped San Francisco put together when you were a t I.C.F.?

14 A. That's correct, yes.

15 MR. PATTERSON:  Your Honor, we would like to admit

16 Defendant-Intervenor's 854 into evidence.

17 MS. VAN AKEN:   No objection, your Honor.

18 THE COURT:  Very well 854 is in.

19 (Defendants' Exhibit 854 received in evidence.) 

20 BY MR. PATTERSON:  

21 Q. And you were the project manager of this project, i s that

22 correct?

23 A. Yes, I was.

24 Q. I know this is a lengthy document, but anywhere in here

25 does it mention same-sex marriage?
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 1 A. I don't believe it does.  It likely doesn't mention  many

 2 of the things that we study in the Office of Econ omic Analysis,

 3 policy issues that have a material economic impac t on the city.

 4 I mean, this is really a study of the macro econo mic

 5 infrastructure that drives San Francisco's econom y.  It's not

 6 meant to be an exhaustive catalog of all of the p ossible policy

 7 steps, particularly state policy steps that could  impact the

 8 city's economy in a significant way.

 9 Q. Okay.  But it's safe to say that same-sex marriage is not

10 part of the San Francisco economic strategy as se t forth in

11 this document, is that correct.

12 A. It is true that by 2007 same-sex marriage was not a  policy

13 option available to the City and County of San Fr ancisco.

14 Q. Okay.  Now, I would -- if you turn to tab 24, I jus t want

15 to briefly discuss this National Elevator Industr y benefit plan

16 that was introduced on your examination.

17 This says that this -- first of all, do you know what

18 the National Elevator Industry is, benefit plan i s?

19 A. It's my understanding it's a union.

20 Q. Okay.  And this says that it's based in New Town Sq uare,

21 Pennsylvania, is that correct?

22 A. That's what it says, yes.

23 Q. Do you know if the union has members in California?

24 A. I don't -- I don't recall.  I don't know -- I don't

25 believe that I know that one way or another.
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 1 Q. Okay.  And the only information you have about this

 2 union's benefit plan is this letter, is that corr ect?

 3 A. That's right.

 4 Q. And in the first sentence it says that -- it's addr essing

 5 the letter to someone who attempted to enroll the ir same-sex

 6 partner into the benefit plan, is that correct?

 7 A. Yes, it does.

 8 Q. It doesn't indicate that that person or their same- sex

 9 partner is married, does it?

10 A. Not directly, but it does say based on their change  of

11 policy that redefines marriage to remove the -- t he person of

12 an opposite sex clause.

13 On that basis it says to the addressee, you may

14 reapply for coverage, which leads me to suspect t hat they're

15 married to their partner.

16 Q. Another possibility is that the National Elevator I ndustry

17 benefit plan would construe a domestic partner re lationship as

18 a marriage for the purpose of their benefit plan,  is that

19 correct?

20 A. Well, no.  It says on the first page:  

21 "Further, the SPD provides on page 24 that

22 the word 'spouse' refers only to a person of

23 the opposite sex who is husband or wife."  

24 And there is no reference to domestic partnership .

25 Q. I believe husband -- I believe that's a provision t hat is
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 1 going to change?

 2 A. Right, but it's not -- the provision changes to pro vide

 3 that:  

 4 "A participant who has legally married a

 5 person of the same sex under laws of his

 6 state, if such a marriage is recognized in

 7 his state with a properly and legally binding

 8 marriage certificate, may be eligible to

 9 enroll his same-sex spouse in any I Health

10 Benefit plan."  

11 It seems to be that that's explicitly excluding

12 domestic partner.

13 Q. That's not language actually from the plan.  That's  their

14 -- that's letters language construing the plan, i s that

15 correct?

16 A. Hmm, I'm not sure.  I mean, it is simply attempting  to

17 convey to a member what their rights are, and it doesn't

18 mention domestic partnership.  And it appears to define the

19 affected relationships in a way that is clearly l imited to

20 marriage.

21 MR. PATTERSON:  I have no more questions, your Honor.

22 THE COURT:  Very well.  Redirect, please.

23 MS. VAN AKEN:   Thank you, your Honor.

24

25
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 1 REDIRECT EXAMINATION 

 2 BY MS. VAN AKEN:  

 3 Q. Dr. Egan, I will be very brief.  

 4 MS. VAN AKEN:   Before I begin, your Honor, there is

 5 one point I would like to clear up for the record .

 6 Did I understand correctly that the Court took

 7 judicial notice of the five hate crimes reports t hat I

 8 mentioned earlier, but did not ask the witness ab out?  

 9 THE COURT:  Was it four or five?

10 MS. VAN AKEN:   I believe it's five, PX 0672 through

11 676.

12 THE COURT:  No, I did not -- I don't believe I was

13 asked to take judicial notice of those.

14 MS. VAN AKEN:   Your Honor, I would like to ask the

15 Court to take judicial notice of those as officia l government

16 documents and, also, documents that were authenti cated by the

17 Attorney General in response to requests for admi ssions.  

18 THE COURT:  Mr. Patterson?

19 MR. PATTERSON:  I have no objection, your Honor.

20 THE COURT:  Very well.

21 MS. VAN AKEN:   Thank you, your Honor.

22 THE COURT:  We better recite precisely what exhibits

23 there are.

24 MS. VAN AKEN:   Yes.  They are PX 672, PX 673,     PX

25 674, PX 675 and PX 676.
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 1 THE COURT:  Very well, thank you.

 2 BY MS. VAN AKEN:  

 3 Q. Dr. Egan, you were asked some questions about wheth er

 4 domestic partner celebrations occurred or where e xpended --

 5 expended money on celebrating their domestic part nerships; do

 6 you recall that by Mr. Patterson?

 7 A. Yes.

 8 Q. Are you aware of any studies about domestic partner ship

 9 celebration expenditures?

10 A. No, I'm not aware of any such study.

11 Q. And are you aware of whether or not San Francisco

12 experienced an uptake in wedding-related economic  activity in

13 2008 when same-sex marriage was legal?

14 A.  Well, certainly, San Francisco experienced an upta ke in

15 weddings, and I could conclude from that that the  economic

16 activity associated with weddings increased as we ll.

17 Q. And are you aware of research that people spend mon ey on

18 weddings, have out-of-town guests and spend money  when they are

19 tourists in San Francisco?

20 A. There's a significant industry that helps people sp end

21 money on their wedding and provides tourism assoc iated with

22 that.  There is a lot of evidence that there is a  wedding

23 industry.

24 Q. Okay.  Thank you, Dr. Egan.

25 Let's talk about your 2008 report about which you
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 1 were asked some questions on cross-examination.  You talked a

 2 little bit about differences between that report and the

 3 analysis that you did today.

 4 Is there any difference between the per wedding

 5 expenses, if the per wedding costs, that you saw between the

 6 2008 report and the report you prepared and your opinions in

 7 this case?

 8 A. We made the same assumption -- well, we used the sa me

 9 source of information related to how much wedding  expenses are

10 in both cases.

11 Q. I see.  That assumption was consistent?

12 A. Yes.

13 Q. And when you looked at wedding expenses, did you us e that

14 wedding industry data that we have just discussed ?

15 A. Yes, we did.

16 Q. And you also talked about some differences in the

17 methodology that you used to determine the number  of weddings

18 that you projected would occur, is that right?

19 A. That's right.

20 Q. And why did you change your methodology between the  2008

21 report and your estimates in this case of the num ber of

22 weddings, of same-sex weddings, that we would exp ect to see?

23 A. When I was asked to do the report in 2008, I was lo oking,

24 as I always do, for similar research that had tri ed to address

25 the same question to see if I could learn anythin g from their
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 1 methodology.

 2 And I found the Williams Institute report on the

 3 Economic Impacts of Marriage in California and th ought it would

 4 be good to rely on a third-party source for a met hodology.

 5 So what I did to project the number of weddings f or

 6 the 2008 report was to estimate using the census data,

 7 following as closely as I could the Williams Inst itute

 8 methodology, how many unmarried same-sex partners  are there in

 9 California and then as they did for their study, look become to

10 the Massachusetts experience and say, what percen tage of them

11 would get married in each year?  

12 And that led me to my estimate of the three-year

13 number of weddings that is contained in my 2008 r eport for the

14 residents.

15 I did something else for the non-residents that w as

16 built on San Francisco's experience during one mo nth in 2004.

17 The main difference -- issue, however, is that th at

18 methodology significantly underestimated what we actually saw

19 from June of 2008 to November, 2008.  And I -- I realized that

20 it would not make sense to reapply a methodology in

21 consideration for this case that had undercounted  the actual

22 number of marriages in 2008, even though that app roach from the

23 Williams Institute does have the advantage of giv ing an annual

24 estimate and does have the advantage of bringing in the

25 experience of another place.
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 1 I thought it would be simpler and more

 2 straightforward to say, This is what we experienc ed.  We, the

 3 City and County of San Francisco, during this per iod in 2008.

 4 I don't see any reason that would change if Propo sition 8 were

 5 lifted and same sex couples could marry again in San Francisco.

 6 I think the past is a pretty good estimate of the  future, at

 7 least in the short term.

 8 Q. See, in essence, you changed your methodology to re flect

 9 your -- the experience, is that correct?

10 A. Correct.  I tried to improve the methodology this t ime

11 around.

12 Q. And you also fielded a couple of questions about wh ether

13 you should have changed the methodology to accoun t for what

14 happened in other states.

15 If I asked you to assume that after 2008 Connecti cut

16 had legalized same-sex marriage, would that cause  you to revise

17 your projections for San Francisco?

18 A. Not really, no.

19 Q. Why not?

20 A. I don't think a significant amount of the weddings in

21 San Francisco would come from Connecticut residen ts.  

22 And as I was saying earlier, the mere fact that a

23 couple could get married in Connecticut wouldn't mean that they

24 wouldn't come to San Francisco to get married.

25 Q. We also talked about the short-term nature of your
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 1 projections with respect to the number of same-se x couples who

 2 would marry in San Francisco, and you were asked to compare

 3 some census data with -- with your projections.

 4 Do you know whether everyone who gets married liv es

 5 together before marriage?

 6 A. I don't know that.

 7 Q. And the projections that you made in your opinions for

 8 this case, are they short-term or long-term proje ctions?

 9 A. They are short-term projections.

10 Q. Assume that the short term turns out to be very sho rt.

11 Does that change your ultimate conclusion that de nying marriage

12 to same-sex couples has negative economic impacts  on

13 San Francisco with respect to wedding expenditure s?

14 A. No.  The actual numbers only affect the magnitude o f the

15 impact, but there is an impact in any event.

16 Q. Is there wedding-related activity that you would ex pect

17 going into the future in the long term if couples  were

18 permitted to marry?

19 A. Certainly, because of the migration of people to

20 San Francisco and subsequent formation of couples  who elect to

21 get married in the future.

22 Q. You were also asked about pent-up demand, and you w ere

23 also asked to look at the County Clerk's statisti cs about

24 opposite-sex couples who had -- or, sorry, same-s ex couples who

25 had appointments to get married after November 5t h of 2008.
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 1 Is there anything that happened on November 4, 20 08

 2 that might have affected that, whether people wou ld be signing

 3 up to -- for marriage appointments?

 4 A. I don't think anyone signed up after November 4th.  And

 5 between November 4th and November 24th, when that  report was

 6 prepared, I would imagine many might have cancell ed.

 7 I don't know, frankly, what the number looked lik e as

 8 of November 3rd, but I would say -- I can't imagi ne any reason

 9 other than Proposition 8 that would require peopl e -- that

10 would make people not want to get married after N ovember 5th.

11 Q. Okay.  You were also asked some questions about the  number

12 of uninsured partners of same-sex couples for who m one member

13 of the partnership is employed.  The other one do es not have

14 access to insurance.

15 Do you recall is that testimony?  

16 A. Yes, I do.  

17 Q. Let me ask you:  Are you an expert on California in surance

18 law?  

19 A. No I'm not.

20 Q. Are you an expert on ERISA and any preemptive effec ts it

21 may have about benefits plans?  

22 A. No, I'm not.

23 Q. Are you an expert on the extent of applicability of

24 California law to out-of-state insurance companie s?

25 A. No, I'm not.
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 1 Q. Are you aware of research that indicates that compa nies

 2 do, in fact, offer domestic partners benefits les s frequently

 3 than same-sex partners, or any other information that would

 4 lead you to believe that that's the case?

 5 A. Not compared to -- no, I'm not aware of specific re search

 6 on that question.

 7 Q. If we assume that domestic partners are not insured  at the

 8 same rates that married couples are insured, does  your

 9 conclusion that San Francisco's expense for cover ing uninsured

10 populations hold true; that San Francisco incurs a greater

11 expense because marriage is not legal between sam e-sex couples?

12 A. Yes.  Because even if someone is a registered domes tic

13 partner, based on your assumption they are less l ikely to have

14 insurance and, therefore, there may be more partn ers who are

15 domestic partners with one partner who is uninsur ed.

16 Q. And let's talk a little bit about contracting and t he

17 Equal Benefits Ordinance.

18 To the extent that discrimination against same-se x

19 couples and lesbian and gay and bisexual and tran sgendered

20 individuals exists, would you expect that San Fra ncisco's costs

21 to investigate complaints of discrimination would  be higher?  

22 A. Could you repeat that?

23 Q. If such discrimination exists and there is an offic e

24 charged with investigating such discrimination, d oes that incur

25 costs?
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 1 A. Certainly.  I would say in proportion to the amount  of

 2 discrimination.

 3 Q. And to the extent that companies do not offer domes tic

 4 partners equal insurance coverage as they do with  married

 5 couples, does that increase San Francisco's contr acting costs

 6 because of the San Francisco Equal Benefits Ordin ance?

 7 A. To the extent that it limits our pool of contractor s, yes,

 8 it does.

 9 Q. And if other local governments also have Equal Bene fits

10 Ordinances, would you expect a similar increase i n their

11 contracting costs from their efforts to combat ma rriage

12 discrimination?

13 A. I would expect the same thing to hold there as well .

14 Q. And, Dr. Egan, you were asked a little bit about th e rates

15 of opposite-sex couples marrying between June and  November,

16 2008.

17 If you were going to undertake a study of the rat es

18 at which opposite-sex couples got married, would you look at

19 more than four-and-a-half months of data to under take that

20 study?

21 A. I think it would be prudent to do that and -- yes.

22 Q. And if more data about same-sex couples' marriage r ates

23 were available, would you have looked at that her e in

24 California to undertake your study of those rates ?

25 A. Yes.
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 1 Q. Dr. Egan, is it generally the case that improvement s among

 2 lesbian, gay, bisexual and transgendered individu als and among

 3 same-sex couples in health, healthy behaviors, we alth

 4 accumulation and productivity increase San Franci sco's payroll

 5 and property taxes?

 6 A. Yes, it is.

 7 Q. And is it generally the case that those factors, in creased

 8 health and wealth, increase the city's economic h ealth?

 9 A. Yes, they do.

10 MS. VAN AKEN:   I have nothing further.

11 THE COURT:  Very well.  Thank you, sir.  You may step

12 down.

13 (Witness excused.) 

14 THE COURT:  And can we resume at, maybe, 1:00

15 o'clock?  Is that going to give everybody enough time?  

16 All right.  Very well.  Let's see.  The next witn ess

17 is going to be?

18 MR. BOUTROUS:  Dr. Meyer.

19 THE COURT:  Doctor?

20 MR. BOUTROUS:  Dr. Meyer.

21 THE COURT:  Dr. Meyer, fine.

22 (Whereupon at 12:08 p.m. proceedings  

23  were adjourned for noon recess.) 

24

25

Case3:09-cv-02292-JW   Document464    Filed01/15/10   Page136 of 322



PROCEEDINGS    806

 1  P R O C E E D I N G S  

 2 JANUARY 14, 2010        1:00 P.M.  

 3  

 4 THE COURT:  Mr. Boutrous, your next witness, please.

 5 MR. DUSSEAULT:  Your Honor, the plaintiffs call

 6 Dr. Ilan Meyer.

 7 THE CLERK:   Raise your right hand, please.

 8 ILAN  MEYER,  

 9 called as a witness for the Plaintiffs herein, ha ving been 

10 first duly sworn, was examined and testified as f ollows:   

11 THE WITNESS:  I do.

12 THE CLERK:   Thank you.  

13 State your name, please.

14 THE WITNESS:  Ilan Meyer.

15 THE CLERK:   And spell your last name.

16 THE WITNESS:  M-e-y-e-r.

17 THE CLERK:   Your first name. 

18 THE WITNESS:  I-l-a-n.

19 THE CLERK:   Thank you.

20                        DIRECT EXAMINATION 

21 BY MR. DUSSEAULT:   

22 Q. Good afternoon, Dr. Meyer.

23 A. Good afternoon.

24 Q. I would like to start asking you a few questions ab out

25 your educational background.  Where did you recei ve your
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 1 undergraduate degree?

 2 A. I received a B.A. from Tel Aviv University in Israe l.  I

 3 received a B.A. from Tel Aviv University, in psyc hology and

 4 special education.

 5 Q. Do you have a master's degree?

 6 A. Yes.  I received a master's degree in psychology fr om the

 7 New School for Social Research in New York City.

 8 Q. Did you do a predoctoral fellowship of any kind?

 9 A. Yes.  After the master's degree, I moved to a docto ral

10 program at Columbia University.  And during this program, I had

11 a National Institute of Mental Health Fellowship in psychiatric

12 epidemiology.

13 Q. What is psychiatric epidemiology?

14 A. Psychiatric epidemiology is the study of mental dis orders.

15 We are interested in patterns of mental disorders , causes of

16 mental disorders, risks for mental disorders.  Ve ry much like

17 epidemiology of infectious diseases, where we are  looking at

18 the infections, but this is concerning psychiatri c disorders

19 such as depression, anxiety, and so forth.

20 Q. Dr. Meyer, do you have a Ph.D.?

21 A. I do.

22 Q. From where did you receive it?

23 A. From Columbia University.

24 Q. When did you receive it?

25 A. In 1993.
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 1 Q. And in what field did you receive your Ph.D.?

 2 A. The department where I got the Ph.D. is called

 3 Sociomedical Sciences.  It's a department that br ings together

 4 people from various social sciences and studying of public

 5 health problems or public health issues.  In my c ase, mental

 6 disorders.  But other people may study other type s of

 7 disorders.

 8 Q. And did you do a doctoral dissertation?

 9 A. I did.

10 Q. What was the title of it?

11 A. The title of it was, "Prejudice and Pride.  Minorit y

12 Stress and Mental Health in Gay Men."

13 Q. Did it receive any awards?

14 A. It was chosen for distinction by the University, wh ich is

15 given to the top 10 percent of dissertations at t he university,

16 Columbia University.

17 Q. Did you do any postdoctoral fellowship?

18 A. I did.  After finishing my Ph.D., I did three years  of

19 postdoctoral work.  They were funded also by the National

20 Institutes of Health, or NIH.

21 The first one was a two-year postdoctoral fellows hip

22 at City University of New York, the graduate cent er.  And that

23 was in health psychology.

24 The second one was at Memorial Sloan-Kettering.  And

25 that was in HIV, AIDS and psychiatry.
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 1 Q. Dr. Meyer, let's talk a bit about your employment.  What's

 2 your current employment position?

 3 A. I'm an associate professor at the Department of

 4 Sociomedical Sciences, the same department where I graduated.

 5 I'm also the executive chair for the department, in charge of

 6 our masters program, which has about a hundred st udents a year

 7 entering to this master's degree.

 8 Q. This is at Columbia University?

 9 A. Exactly.

10 Q. At the Mailman School of Public Health?

11 A. Yes.

12 Q. Do you chair any programs within your department?

13 A. Yes.  Well, first, I co-chair what we call the stee ring

14 committee for the school, entire school.  That is  the School of

15 Public Health.

16 And the steering committee is a faculty committee

17 that represents the academic and other issues tha t the faculty

18 has, in terms of the direction of the school and in terms of

19 programs and so forth.  So we -- so I'm a co-chai r of that

20 committee.

21 I also chair the departmental committee on M.P.H. ,

22 master's of public health degree.  As I said, I'm  in charge of

23 that program.

24 I'm also involved or sit in our curriculum commit tee,

25 which is the committee that determines what the s tudents should
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 1 learn in terms of receiving their degrees.

 2 I probably have some other committees that I am o n.

 3 That's quite a bit of --

 4 Q. That's a good start.  Thank you.

 5 What year did you join the faculty of Columbia

 6 University?

 7 A. My first appointment, in '94.  But that was while I  was

 8 still doing my postdoctoral degree.  But I think my full-time

 9 appointment is in '96.

10 Q. And you've been there consistently?

11 A. Yes.

12 Q. Let's talk a little bit about what you do professio nally.

13 Has your professional -- let me step back.

14 It's been close to 20 years since you got your

15 doctorate?

16 A. It is.

17 Q. Has the professional work you've done over that per iod

18 focused on any particular topics?

19 A. Yes.  My area of study I would define as social

20 epidemiology.  The terms that are maybe not that

21 self-explanatory, but if I had to explain it, I s tudy the

22 relationship between social issues, social factor s in our --

23 the structure of our society, and the way things happen in our

24 society, and health patterns, health outcomes.  A nd,

25 specifically, mental health outcomes.
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 1 Q. And that's within the field of social epidemiology?

 2 A. That's within the field, I guess, of psychiatric

 3 epidemiology.  And social epidemiology would be o ne approach

 4 within that field.

 5 THE COURT:  Let me see if I have that.  Your area of

 6 study is the relationship of social structures an d mental

 7 health outcomes?

 8 THE WITNESS:  Yes, within psychiatric epidemiology,

 9 which more broadly discusses and studies patterns  and causes of

10 mental disorders.

11 THE COURT:  Fine.

12 BY MR. DUSSEAULT:   

13 Q. Dr. Meyer, could you please tell the Court, has you r work

14 focused on any particular groups of the populatio n?

15 A. Yes.  Most directly, I have been studying lesbian, gay,

16 and bisexual populations within this area.

17 I have also studied other populations.  I have

18 studied African-Americans.  I have studied other issues, such

19 as asthma and HIV.  But most of my work has been on lesbian,

20 gay, bisexuals and mental health issues.

21 Q. Have you made any presentations at professional

22 conferences in the course of your work?

23 A. Yes, I have made many presentations.  I think most of them

24 are listed in my CV, but maybe not all the major ones.  I would

25 say there were over 40 listed there.
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 1 Q. Okay.  Have you received any research grants, sir?

 2 A. Yes, I've received funding for my research.  Curren tly,

 3 I'm a recipient of the Robert Wood Johnson's Foun dation's

 4 Health Policy Investigator Award.

 5 I've received, in the past, grants from the Natio nal

 6 Institutes of Health, and the National Library of  Medicine,

 7 from New York State Department of Health, from pr ivate

 8 foundations, et cetera.

 9 Q. Have you received any awards for your professional work?

10 A. I have.

11 Q. What are some of those?

12 A. Well, I guess, most recently, I received an award f or

13 distinguished scientific contribution from the Am erican

14 Psychological Association's Division 44, which is  a division of

15 the American Psychological Association that conce rns gay,

16 lesbian, and bisexual health.

17 Q. Have you been a reviewer or editor of any publicati ons?

18 A. Many times.  That's part of what we do.  I've revie wed

19 many manuscripts that were to be published and wo uld -- would

20 assess them for their value, and recommend to the  editor

21 about -- and critique the manuscripts, and so for th.

22 I've also been a guest editor on a couple of

23 journals.  A major one was when I was invited to guest edit the

24 American Journal of Public Health, special issue on lesbian,

25 gay, bisexual and transgender health.
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 1 This was the first issue that was published on th e

 2 topic by the American Journal of Public Health, which is a very

 3 prestigious journal.  It's been around for, I wou ld say, close

 4 to a hundred years.

 5 It was a very successful issue.  It actually is t he

 6 first issue that sold out, in the memory of anybo dy.  Which is

 7 a very rare thing for a scientific journal.

 8 Q. Not the highest circulation.

 9 (Laughter) 

10 A. No.  After that, I edited or co-edited another jour nal.

11 Again, this is a special issue of a journal, so t he journal is

12 published regularly.  But I, in this case, edited  a special

13 issue of American Journal of Public Health.  

14 And the second one was a journal that's called Social

15 Science in Medicine.  In that case, I co-edited with two

16 colleagues a special issue that focused on prejud ice and

17 stigma, and their impact in public health, and di fferent issues

18 within public health of how we should think about  prejudice and

19 stigma.

20 Q. Have you edited any books, sir?

21 A. Yes.  The I -- in part, because of the success of American

22 Journal of Public Health issue, I was invited by editors in

23 Springer Publication -- at the time it was Clure -- and they

24 asked me to edit a book on lesbian, gay, bisexual  and

25 transgender public health issues, which I did wit h a co-editor
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 1 also.

 2 Q. And have you written any articles?

 3 A. Yes.  I have written articles, both peer-reviewed a rticles

 4 and articles that were more of a commentary or ed itorial

 5 nature, and chapters, and so forth.

 6 Q. Can you approximate how many articles you've writte n?

 7 A. I think there are 44 peer-reviewed articles listed on my

 8 CV right now.  And maybe 12 other types, commenta ries, and so

 9 forth.

10 Q. Dr. Meyer, do you teach students as part of your po sition

11 at Columbia?

12 A. Yes.

13 Q. What courses do you teach?

14 A. Currently, I teach three courses.  Not at the same time,

15 but there are three courses I currently teach.  T he first one

16 is a course in research methodology, such as how to conduct

17 surveys, and things like that.

18 The -- that's a required course for our students.

19 There are also two seminars that I teach.  One is  called,

20 "Prejudice, Stigma, and Discrimination as Social Stressors."

21 And that one is a course on gay and lesbian issue s in

22 public health.

23 Q. Dr. Meyer, you have a witness binder in front of yo u.  If

24 you could turn to the very last tab, which is Pla intiff's

25 Exhibit No. 2328.
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 1 A. Yes.

 2 Q. If you could take a look at that document.

 3 A. That's my CV.

 4 Q. That's your CV.  That was my question.

 5 MR. DUSSEAULT:  Your Honor, plaintiffs would tender

 6 Dr. Ilan Meyer as an expert in public health, wit h a focus on

 7 social psychology and psychiatric epidemiology.

 8 THE COURT:  Voir dire?

 9 MR. NIELSON:   No objection to (inaudible).

10 THE COURT:  No objection to him being qualified to

11 offer his opinions? 

12 MR. NIELSON:   No objection to him being qualified as

13 an expert (inaudible).

14 THE COURT:  Very well.

15 MR. DUSSEAULT:  And, Your Honor, with respect to the

16 exhibits, to try and keep things efficient, what we have done

17 is, counsel and I have agreed on a list of docume nts that will

18 be admitted together.

19 I understand that list has been provided to you a nd

20 to the clerk.  And I'm happy to read them, if it would be

21 better for you, but we could just agree -- I susp ect it's not.

22 We could agree that those documents will be admit ted.

23 THE COURT:  This is five pages.

24 MR. DUSSEAULT:  It is.  49 exhibits, I believe.

25 THE COURT:  49 exhibits.  If there is no objection,
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 1 each of these will be admitted.

 2 MR. NIELSON:   No objection, Your Honor.

 3 THE COURT:  Thank you, Counsel.  

 4 (Plaintiffs' Exhibits 900, 922, 923, 926, 927, 95 5, 

 5 962, 973, 974, 975, 976, 978, 979, 980, 981, 982,  

 6 983, 984, 987, 988, 989, 990, 991, 992, 993, 994,  

 7 995, 996, 997, 998, 999, 1002, 1003, 1004, 1005, 

 8 1008, 1010, 1011, 1012, 1013, 1014, 1015, 1016, 1 020, 

 9 1168, 1374, 1378, 1471 and 2328 received in 

10 evidence.) 

11 BY MR. DUSSEAULT:   

12 Q. Two straightforward questions about those exhibits that

13 were just admitted into evidence.

14 With the exception of three of them, which are

15 Exhibits 973, 975, and 976, is it true that each of the

16 documents that has just been admitted into eviden ce, that's in

17 your binder, is a document that you've relied on in forming the

18 opinions that you intend to offer in this case?

19 A. Yes.  Based on my examination of this previously, y es.

20 Q. And the three exhibits that I mentioned, 973 -- you  can

21 take a look at them, if you like -- 973, 975 and 976, those are

22 documents that came up in the course of your depo sition

23 testimony in this case and that were referenced b y you in that

24 testimony?

25 A. Yes.  What was the third one?  I'm sorry.
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 1 Q. 976.

 2 A. Okay.  Yes, that is correct.

 3 Q. Now, Dr. Meyer, do you intend to offer any opinions  in

 4 this litigation here today?

 5 A. Yes, I do.

 6 Q. What opinions do you intend to offer?

 7 A. Well, my opinion really describes the work that I'v e been

 8 doing, as I described it earlier.  And I would sa y there are

 9 three elements there.

10 The first one is on the nature of stigma.  And I will

11 testify to the effect of stigma on gay and lesbia n populations

12 with reference to Proposition 8 as an example of a stigma.

13 The second part will describe a model of minority

14 stress that is a model that I am credited with au thoring, and

15 has been referred to in much of the literature on  gay and

16 lesbian health.  And I will describe how social s tressors

17 affect gay and lesbian populations.

18 And the third part describes the effect of those

19 stressors on health, in particular mental health.

20 Q. And on what do you base the opinions that you're go ing to

21 testify about today?

22 A. As I've said, this is a topic of my study for, as y ou

23 said, for the past 20 years; really, since my wor k on my

24 dissertation.  And the opinion is based on many r esearch

25 articles, both -- some that I've conducted myself , and many
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 1 more that were conducted in the field over many y ears.  And I

 2 rely on -- on this body of evidence.

 3 A sample of it, I guess, would be what you offere d as

 4 an exhibit, which is what I relied on in writing a report

 5 earlier.

 6 Q. So, Dr. Meyer, let's start talking a little more de tail

 7 about each of these opinions.  Let's start with t he first,

 8 which you said refers to stigma experienced by ga y men and

 9 lesbians.  

10 Can you define what you mean by "stigma," as you use

11 that word?

12 A. Yes.  And I have to say that I have to be very brie f in

13 this description.  The work on stigma has many, m any volumes

14 that I'm sure we don't want -- as I said, it's th e subject of

15 the whole seminar that I teach.

16 But the most succinct, I guess, description would  be

17 that a group in society has some kind of attribut e that has

18 been identified to be a negative attribute, that is seen as

19 negative by society.

20 And this attribute is attached to persons who are

21 believed to have this attribute.  And because of having this

22 attribute, they are, therefore, what we call deva lued.

23 So, in the example of gay sexual orientation, sex ual

24 orientation is identified as such an attribute th at people

25 perceive as being a negative attribute.  And, the refore, gay
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 1 and lesbian people, as a whole -- I don't mean as  a whole --

 2 the whole person is identified by that identity t hat is

 3 devalued; and, therefore, the whole person is dev alued because

 4 of that relationship.

 5 And stigma, of course, has been applied to many o ther

 6 populations and instances.

 7 Q. Are you familiar with a concept referred to as "str uctural

 8 stigma"?

 9 A. Yes.

10 Q. What is structural stigma?

11 A. Structural stigma refers to, in a sense, the origin s of

12 the stigma and the mechanisms that maintain and e nact stigma.

13 So those refer -- by the word "structural" we mea n to

14 more solid structures in society, societal instit utions such

15 as, of course, the law being an important one, an d any other

16 institution that is essential in our society.

17 Q. Explain a little more, if you would, for the Court,  the

18 way that laws can play a role in structural stigm a.

19 A. Well, laws have a major role in determining access of

20 different -- of the citizens to different -- we c all it goods

21 that society can provide to resources, I guess wo uld be the

22 word.  And laws may block or foster access to suc h resources.

23 In that sense, they enact, perhaps, for a group t hat is

24 stigmatized -- or, rather, control the access tha t various

25 groups may have to a particular institution.
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 1 So, of course, here we're talking about marriage.

 2 And that would be an example of, in this case, a very important

 3 institution of marriage.

 4 And, of course, the law has a role in determining  who

 5 can access that institution.  And, again, that wo uld be

 6 applicable to other types of examples.

 7 Q. So once a social -- excuse me, a structural stigma is in

 8 place, how does it affect people?

 9 A. So, as I said, structural stigmas determine the acc ess

10 that people have to those resources.

11 I rely on the sociologists that talked about the

12 opportunity structures.  The society lays out goa ls that

13 people -- I don't want to say fault -- internaliz e.

14 People want to achieve certain goals that we all view

15 as important goals in our lives; such as, career and marriage

16 being two important examples of that.

17 And stigma would, as I said, determine the access

18 that people have to those desired goals, to achie ving those

19 desired goals.

20 Q. And has the research found that there are stigmas

21 associated with gay men and lesbians?

22 A. Yes, of course.

23 Q. And what are some examples of such stigma?

24 A. There are really many stigmas and stereotypes that

25 describe kind of how people are perceived.
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 1 In my work, I have written about the role of inti mate

 2 relationships and the way intimate relationships have been

 3 portrayed.

 4 And part of the stereotype that is part of the

 5 stigma, the negative attitude or the negative ass ociations with

 6 this group, has been for many years that gay peop le are un --

 7 incapable of relationships, of intimate relations hips; they may

 8 be undesiring, even, of intimate relationships; a nd that,

 9 certainly, they are not successful at having inti mate

10 relationships.

11 And when I say this has been a kind of social sti gma,

12 I'm talking about how it has been portrayed in va rious cultural

13 outlets as well as in a more organized way in var ious social

14 interactions, social institutions.

15 Q. You used the phrase "intimate relationships."  What  do you

16 mean by that?

17 A. "Intimate relationships" mean relationships that pe ople

18 have.  Of course, primary among them would be som ething like a

19 marriage, a husband and a wife.  But, also, other  intimate

20 relationships with one's family, one's children, and one's

21 community.

22 And in all of those, again, as people have been

23 described for many years as social isolates, as u nconnected,

24 as -- as not as good citizens, in a sense, who pa rtake in

25 society the same way that everybody else.  As a p ariah, so to

Case3:09-cv-02292-JW   Document464    Filed01/15/10   Page152 of 322



MEYER - DIRECT EXAMINATION / DUSSEAULT    822

 1 speak.  So that's what stigma does.

 2 And, in particular, for gay and lesbian example, I

 3 think the issue of intimate relationship because of the nature

 4 of what being gay is about who you choose to be w ith, that has

 5 been a strong source of stigma.

 6 Q. Dr. Meyer, if you could turn in your binder to Plai ntiff's

 7 Exhibit 1011, please.

 8 A. Yes.

 9 Q. And this is one of the documents that you've relied  on in

10 forming your opinions?

11 A. Yes.

12 Q. What is Exhibit 1011?

13 A. This is a chapter from a book that I've relied on a nd that

14 I've used in teaching as an example of -- maybe I  should say

15 what the book is. 

16 So, this is a chapter from a book that was publis hed

17 in the '60s, late '60s, and was a very popular bo ok.  It was

18 called, "Everything you Ever Wanted to Know About  Sex (But Were

19 Afraid to Ask)."

20 It was very, very popular.  It was published in

21 many -- I have a hardcover edition that is the 17 th edition of

22 this book, that was published in 1969.  And I per sonally

23 remember that book.

24 So in this book there are different chapters that  aim

25 to educate the public about different issues conc erning
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 1 sexuality.  And this particular chapter is concer ning male

 2 homosexuality.

 3 Q. And this is a book that had wide distribution?

 4 A. Absolutely.

 5 MR. DUSSEAULT:  Could we put up demonstrative 2,

 6 please.

 7 (Document displayed) 

 8 BY MR. DUSSEAULT:   

 9 Q. I'm going to ask you about this, but what I would l ike to

10 do is just read the text into the record so it's clear what

11 you're addressing.

12 A. May I explain something about this?

13 Q. Of course.

14 A. I'm sorry.  So the book is written in a

15 question-and-answer format.  And, basically, the author goes

16 through explaining sexual issues as if there is a  question that

17 somebody is asking him about his opinion about va rious sexual

18 issues, and then he provides the answer.  So this  is an excerpt

19 of one of those question and answers?

20 Q. Okay.  So the question posed is:  

21 "What about all the homosexuals who live

22 together happily for years?"

23 And the answer is:  

24 "What about them?  They are mighty rare birds

25 among the homosexual flock.  Moreover, the
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 1 'happy' part remains to be seen.  The

 2 bitterest argument between husband and wife

 3 is a passionate love sonnet by comparison

 4 with a dialogue between a butch and his

 5 queen.  Live together?  Yes.  Happily?

 6 Hardly."

 7 Is this text from this book an example of the sti gma

 8 that you're talking about, sir?

 9 A. Yes, I think this is a very dramatic experience of what I

10 was referring to where, in this case, an educatio nal book

11 portrays the relationship between, in this case, gay men as --

12 with great disrespect.  I would say ridicule and contempt.  So

13 that was the kind of -- and one example of what I  was referring

14 to.

15 Q. At what stage in life does stigma begin to affect g ay men

16 and lesbians?

17 A. Stigma really affects all people in society, becaus e it is

18 a social norm, if you will.  It is something that  we all in

19 society learn from a very young age.

20 It affects gay and lesbian -- this particular sti gma

21 affects gay and lesbian -- sorry, gay men and les bians in a

22 particular way because it is about something that  is very

23 pertinent to how they think about who they are.

24 In my mind, this kind of stigma on other stereoty pes

25 are very impactful, especially at the younger age , and in
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 1 particular in the time of life where gay men and lesbians,

 2 usually during youth, either realize or recognize  or know that

 3 they're gay, and begin to try to understand what that means to

 4 them.

 5 And, of course, the most available reference that

 6 they would have is the kind of things that they h ave learned

 7 over their lifetime, over their childhood, social ization that

 8 we all have been exposed to.

 9 So it affects everybody but, certainly, it affect s in

10 a very strong way somebody who is maybe coming ou t and

11 realizing that he or she is gay, and that's what they might

12 believe is what is in line for them.

13 Q. Now, Dr. Meyer, you live in New York, correct?

14 A. That's true.

15 Q. Are you familiar with Proposition 8, the ballot ini tiative

16 that was passed in California?

17 A. Yes, I am.

18 Q. And what's your basic understanding of what Proposi tion 8

19 did?

20 A. Well, proposition 8 was a proposition that was vote d by

21 voters in California, restricted marriage to a ma n and a woman;

22 and, in fact, excluding gay men and lesbians from  marriage.

23 And it was a constitutional amendment to the Cali fornia

24 Constitution.

25 Q. In your view, based on your work in this field, is
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 1 Proposition 8 a form of structural stigma?

 2 A. Yes, absolutely.  As I described stigma earlier, I would

 3 say that law, and certainly a constitutional part  of the law,

 4 would be a very strong part of, as I described, t he social

 5 structures that define stigma, that define access .  

 6 In a very simple way, you can think of it as a bl ock

 7 or gate toward a particular institution, toward a ttaining a

 8 particular goal.  So, in that sense, it is very m uch fitting in

 9 the definition of structural stigma.

10 Q. And in what ways does Prop 8 impose structural stig ma on

11 gay men and lesbians in California?

12 A. Well, it imposes by the fact that it denies them ac cess to

13 the institution of marriage.

14 As I said, people in our society have goals that are

15 cherished by all people.  Again, that's part of s ocial

16 convention, that we all grow up raised to think t hat there are

17 certain things that we want to achieve in life.

18 And, in this case, this Proposition 8, in fact, s ays

19 that if you are gay or lesbian, you cannot achiev e this

20 particular goal.

21 Q. Now, are you aware, sir, that, in California, gay a nd

22 lesbian couples can register as a domestic partne rship?

23 A. Yes, I am.

24 Q. In your view, does that eliminate the structural st igma of

25 Prop 8?
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 1 A. No.

 2 Q. Why not?

 3 A. When I talk about Proposition 8 and the institution  of

 4 marriage, I'm talking about an institution that h as a social

 5 meaning.

 6 As I described it, this has to do with the

 7 aspirations of people to achieve certain goals.  And I was not

 8 referring, and I don't refer to any tangible bene fit that maybe

 9 are accompanying marriage or a domestic partnersh ip

10 arrangement.

11 So my -- what I'm talking about throughout my wor k

12 and today is really about the symbolic meaning, t he social

13 meaning of marriage.

14 It is, I think, quite clear that the young childr en

15 do not aspire to be domestic partners.  But, cert ainly, the

16 word "marriage" is something that many people asp ire to.

17 Doesn't mean that everybody achieves that, but at

18 least I would say it's a very common, social, soc ially-approved

19 goal for people as they think -- for children as they think

20 about their future and for people as they develop

21 relationships.  

22 For young people, and certainly for people later on,

23 this is a desirable and respected type of goal th at if you

24 attain it, it's something that gives you pride an d respect.

25 Q. And do you have an opinion as to whether domestic
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 1 partnerships enjoy similar symbolic and social me aning?

 2 A. I have an opinion.  And that is that, as I said, I don't

 3 think it has the same social meaning.  In fact, I  don't know if

 4 it has any social meaning.

 5 I think it has, perhaps, value in terms of the ty pes

 6 of benefits that people receive.  But as I was tr ying to

 7 explain, that is not what I'm talking about.  And  that's not

 8 really relevant to my discussion of stigma.

 9 Q. Let's turn, then, to the second opinion you mention ed,

10 which had to do with minority stress.

11 What does "minority stress" mean, as you use that

12 phrase?

13 A. Minority stress -- I've written a lot of articles a bout

14 it, so I'm trying to, again, be brief.  

15 But it basically describes the types of stressors

16 which is -- I have to try to explain, maybe, what  stress means,

17 before I do that.  Is it --

18 Q. Let me break it down.  Why don't you tell us what s tress

19 means.

20 A. Okay.  So that's perhaps something that's easier to

21 understand.

22 Stress is -- well, everybody knows what stress me ans.

23 But when we talk about stress, what we talk about  is the kinds

24 of events and conditions that happen from the out side, to the

25 person.  And that one of the main definitions is they bring
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 1 about some kind of change that require adaptation .  In that

 2 sense, they are taxing on the person because it r equires the

 3 person to adjust, so to speak, to this new situat ion.

 4 One of the strongest types of stressors is a life

 5 event.  And, certainly, losing a loved one would be a very -- a

 6 high magnitude type of an event.  Losing a job is  another

 7 example of an event.

 8 So those are the general -- I've referred to thos e as

 9 general stressors, just because I'm trying to dis tinguish from

10 the minority stress model that I have written abo ut in regards

11 to gay and lesbian stress.

12 So there's those different -- there are different

13 ways that we think about stress, not just life ev ents.  But,

14 for example, there are also chronic stressors.  S o, for

15 example, unemployment, a prolonged -- and there a re other types

16 that maybe I can explain later if, you want.

17 Q. Let's talk a bit about the types.  I believe you

18 referenced acute stress.  What would that mean?

19 A. So a life event is an acute stressor.  That's somet hing

20 that has a beginning and end.  It is pretty easil y discernible.

21 It happened.  

22 And chronic stress is something that is, as I say ,

23 prolonged.  Obviously, there could be a relations hip between

24 the two.  So losing a job would be a life event, but

25 unemployment that would result from that would be  a chronic
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 1 stress.  So they are not totally distinguished.

 2 There are other types of stressors that people ha ve

 3 written about.  And, again, this is in general af fecting

 4 everybody.

 5 Another one would be what we sometimes call daily

 6 hassles or minor stressors that are just annoyanc es that happen

 7 to people.  Maybe being stuck in traffic for a lo ng time, or

 8 being in a long line in bank -- if people still g o to banks --

 9 or in supermarket, I guess.  So those would be ju st daily kind

10 of hassles.

11 And there is another type of stress that is a lit tle

12 different and maybe a little harder to understand  as to why it

13 is a stress.  And those have been termed "noneven ts."  Which

14 means nothing happened.

15 And the reason why a nonevent can be stressful is

16 because it is something that was expected to have  happened; so

17 the fact that it didn't happen, in this case, als o requires

18 adaptation or adjustment.

19 So, for example, if I've been working in my job f or a

20 certain number of years, and I expected after a c ertain amount

21 of time I would receive a promotion, but I didn't  receive that

22 promotion, that could be a nonevent, in a sense, because

23 nothing happened but it was something that I expe cted and

24 others expected.

25 It's not just any kind of expectation.  So, you k now,
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 1 if I bought a lottery ticket and did not get the prize, would

 2 not be the same type.

 3 It is something that is normal to expect to happe n at

 4 a particular time.  Usually, we are talking about  milestones

 5 over a lifetime.  And, certainly, marriage will b e one of those

 6 types of expected events.  Having children.

 7 If you ask little children, that will be the kind  of

 8 thing that they will tell you about what might ha ppen to them

 9 in the future:  I will marry.  I will have childr en.  I will be

10 a grandparent.  Things like that, that are easily  understood in

11 our society.

12 Q. Are the stressors of the type you are talking about

13 essentially inputs on people's lives, as opposed to the result

14 that they may experience?

15 A. I'm sorry, yes.  So in the research lingo, I guess we

16 would call those the independent factors.  Those are the things

17 that happen from the outside.

18 But in common language, usually, when we talk abo ut

19 stress we think about, also, the outcome, what we  call, which

20 is, "I felt stress" means, usually, "I felt some kind of

21 distress because of something that happened."

22 We try to separate those two.  So we try to asses s

23 the stressor part, the input, and the outcome tha t resulted

24 from that stressor, which may -- and, of course, in this case,

25 we study health outcomes.
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 1 Q. So now that we've discussed stress, let's go back t o this

 2 concept of minority stress.  What is minority str ess?

 3 A. So minority stress is an extension of this notion o f

 4 stress, in that it identifies a source of stress that stems, as

 5 I described earlier, from social arrangement.  In  particular,

 6 prejudice, stigma, and discrimination.

 7 So in my model, any stress that is related to sti gma,

 8 prejudice, and discrimination I would designate i t as a

 9 minority stressor.

10 And, by the way, it could be the exact same type of

11 stressor.  So, for example, losing a job, as I sa id, is a life

12 event.  But losing a job due to discrimination is  a minority

13 stressor of the same life event.

14 And the reason that we distinguish those two is

15 because we know that there's different impact for  those types

16 of events.  And, also, because this allows us to assess and

17 measure them, I guess, in a way that is more prec ise for this

18 purpose of understanding these issues of social d eterminants.

19 Q. Thank you, Dr. Meyer.

20 Could you turn to Plaintiffs' Exhibit 1003, in yo ur

21 binder.

22 A. Yes.

23 Q. And if you would tell the Court, what is Exhibit 10 03?

24 A. This is an article that was published, that I have

25 written.
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 1 Q. And what's the subject of it?

 2 A. So the title of this article is, "Prejudice, Social  Stress

 3 and Mental Health in Lesbian, Gay, and Bisexual P opulations,

 4 Conceptual Issues and Research Evidence."

 5 I published this in 2003, in the journal

 6 Psychological Bulletin, which, I might add, is a very

 7 prestigious journal in the field of psychology, a nd quite

 8 difficult to get published there.

 9 And this article, I would say, best articulates t he

10 model of minority stress that I've written about,  and has been

11 referred to by many other researchers who've used  it as a

12 theoretical background for their own studies.

13 So, in fact, there are several hundred studies th at

14 result -- well, I wouldn't say resulted, but, cer tainly, that

15 have used this article, the ideas in this article , as a

16 resource for their own research.

17 Q. Now, does the scholarship on minority stress addres s

18 minority groups other than gay men and lesbians?

19 A. Well, certainly, the principles -- I have to explai n,

20 maybe, something about how I got to this idea of minority

21 stress, and not to take too much credit, maybe.

22 So the ideas behind this theory that are outlined

23 here in this article are not all brand-new ideas that I just

24 made up or came up for this purpose of this artic le.  Rather,

25 they rely on many, many years of research.
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 1 So, for example, all the research on stress and l ife

 2 events, and so forth, I did not invent that.  Tha t has been

 3 going on, I would say, since the 1950s, people be gan to be

 4 interested in life events as a source of stress a nd its --

 5 sorry, impact on health.

 6 So what I have done is articulated this within th is

 7 particular context of gay, lesbian, and bisexual population.

 8 So the literature on gay, lesbian, and bisexual p opulation have

 9 used this term, "minority stress" -- which I, by the way, also

10 did not invent, but used somebody else's.  This w as a term that

11 I read about in a dissertation that was written o n lesbians and

12 mental -- sorry, and life events.  And I thought it was a good

13 term.

14 By the word "minority" here, I mean sexual

15 minorities, which is a term that is used to descr ibe gay men,

16 lesbians and bisexuals.

17 So this refers to gay, lesbian, and bisexual.  As  you

18 will see later, most of the things in it are quit e specific to

19 gay men and lesbians.  But the general theories b ehind it apply

20 in broader ways.

21 Q. So let's talk a bit more specifically about it.

22 Are there particular processes through which mino rity

23 stress manifests itself or can manifest itself in  the lives of

24 gay men and lesbians?

25 A. Yes.  So --
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 1 Q. What are those?

 2 A. So this has been -- I would say, my main contributi on is

 3 to articulate what do we exactly mean by that whe n we say that

 4 prejudice and stigma has an impact on people?  An d I described

 5 those as processes that describe what actually ha ppens, why is

 6 that a stressor?

 7 And I've described in this article and in other w ork

 8 four types of minority stress processes.  The fir st one I've

 9 called "prejudice events."

10 The second -- I'm sorry.

11 Q. Why don't you articulate what the four are, and the n I'd

12 like to do a little more detail on each.  So if y ou could just

13 generally describe what the four are.

14 A. Okay.  So the first one is called "prejudice events ,"

15 which encompasses a bunch of concepts.

16 The second one is called "expectations of rejecti on

17 and discrimination."

18 The third one is "concealing," which refers to hi ding

19 your sexual orientation, in this case, or not bei ng out, as we

20 say sometimes.

21 Q. Okay.

22 A. And the fourth one is "internalized homophobia," wh ich

23 refers to the internalization of social attitudes  by a gay

24 person or a lesbian.

25 Q. Now, how did you identify these processes?
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 1 A. So, as I said, there has been work on each of those

 2 topics, that I relied on that work to bring it to gether to this

 3 model that is maybe more concise.

 4 While there were work on prejudice -- sorry, on l ife

 5 events -- and there has been, certainly, a lot of  work, for

 6 example, on internalized homophobia, ranging to c linical

 7 psychological literature -- I gathered together t hose different

 8 sources of research and theory to put it together  in this

 9 particular form, to explain the experiences of ga y men and

10 lesbians.

11 Q. So let's start with the first one you identified,

12 prejudice events.  What do you money by prejudice  events?

13 A. So just as I described earlier, the general stress,

14 prejudice events I refer to the types of stressor s that are

15 related to prejudice.

16 So I already gave an example of being fired due t o

17 discrimination.  That will be a prejudice event.

18 And this -- in this case, sorry, the prejudice ev ents

19 echo those four types of stressors that I mention ed earlier.

20 So that would be the major events, the chronic --  the major

21 acute events, the chronic stress, the minor event s we could

22 call them, the daily hassles, and the nonevents.

23 So that is, basically, taking, again, the same

24 framework and using it here in this context.  As I say, all of

25 this was not as well-packaged.  So it's not that I just took
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 1 all of this and copied it into this.  I used a lo t of research

 2 to develop this.

 3 Q. Dr. Meyer, are the events that you describe as prej udice

 4 events different from stress events that may be f aced by the

 5 rest of the population?

 6 A. Yes, by definition, they are related to prejudice.

 7 Q. Can you give more specific examples of prejudice ev ents?

 8 A. Yes.  So in addition to the example I gave that has  to do

 9 with events related to discrimination, that would  include other

10 types of events that people experience.

11 For example, anti-gay violence would be, clearly,  a

12 prejudice event, even though it's not a discrimin ation.  But it

13 is like hate crimes, would be prejudice events in  the sense

14 that the person was chosen for this -- to be the victim of this

15 crime because of prejudice.

16 So these are the major events.  Then there are

17 chronic stressors, again, that could be resultant  from

18 prejudice.

19 In my studies, for example, I've collected data

20 from -- in the recent study, about 400 gay men an d lesbians.

21 And we asked them about life events that happened  to them over

22 their entire life.  We have several -- many thous ands of life

23 events that each of them described.

24 So there would be chronic things like harassment,

25 that children -- sorry, they were adult, who repo rted that
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 1 during their childhood they had been harassed at school.  So

 2 that's not an event.  Unless there was an event.  So we assess

 3 each of those for what happened and how it happen ed.

 4 But if somebody says, "Somebody called me a name over

 5 the entire year that I was in third grade," we wo uld talk about

 6 it as a chronic stressor.

 7 If somebody said, "I walked down the street and

 8 somebody jumped and attacked me and beat me up," that would be

 9 an event, and, in this case, a hate crime, probab ly, but an

10 event related to prejudice.

11 So those are the life events.  There --

12 Q. Can I ask a follow-up question?

13 A. Sorry.

14 Q. Do prejudice events differ in magnitude based on th e

15 research?

16 A. So when we say "magnitude," we mean how big the eve nt was.

17 And, usually, what this means is like how much --  going back to

18 the definition in a more technical way, how much change did

19 such an event require, how much adaptation?

20 So that's why I say that losing a job is a very b ig

21 event.  Maybe -- certainly, the minor events I de scribed,

22 waiting in a line is a very tiny magnitude.

23 But there's another aspect to prejudice event whi ch

24 has been identified, for example, with hate crime s, which is

25 that they have a greater impact psychologically o n the person,
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 1 on the victim of hate crime.

 2 And that greater impact has to be -- has -- sorry ,

 3 has to do not so much with the characteristics of  the event,

 4 but with the social meaning of the event.

 5 So -- and I don't want to -- to talk in this room

 6 about anything legal, but, in fact, hate crimes w as challenged

 7 as a -- whether it could be constitutional.  And one of the

 8 reasons why, in my understanding, the Supreme Cou rt allowed it

 9 to be a separate crime is, in fact, because of th at added

10 social meaning, and the added pain.

11 So that even though it's the same exact crime or the

12 same exact event, when it is attached to prejudic e and

13 discrimination and stigma, it has a meaning for t he victim that

14 makes it worse.

15 And that's how we -- we described it here, as wel l.

16 Q. What has the research shown about who commonly perp etrates

17 these prejudice events in the lives of gay men an d lesbians?

18 A. So when I talk about -- well, "perpetrates" really -- as I

19 described before, I talk about the different leve ls of, you can

20 say, causes of those events.

21 So at the larger level is, really, the way I

22 described earlier structural stigma.  We sometime s talk about

23 structural prejudice in a similar way.  Those are  the things

24 that would determine -- that would be the context  for, for

25 example, events.
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 1 So an event usually is within a larger context.  So

 2 we look at both of those.  So a person -- so thos e are the

 3 structural.  And then there are things that we ca ll

 4 interpersonal types of events.

 5 So the perpetrators might be, on one hand, the st ate,

 6 for example, by creating certain structures.  But , of course,

 7 it could -- it is also individuals who do somethi ng.  So in the

 8 example of the hate crime is the perpetrator.

 9 In the case of gay men and lesbians, or sexual

10 minorities, this is quite distinct from other gro ups that when

11 we think about prejudice.  Unfortunately, often t he

12 perpetrators could be family members, even parent s and

13 siblings.

14 And some of the stories that we've collected -- w e

15 collect them as short narratives -- has been quit e dramatic in

16 terms of what some of those respondents reported in terms of

17 what had happened to them in the past.

18 This is, by the way, one of the publications here .

19 And what was -- I don't know if I would say surpr ising, but

20 what was distinctive about it was how many of the m reported

21 family members perpetrating such crimes, really.  It would be

22 things like rape or homelessness, that some of th em described.

23 So there is a whole range of potential perpetrato rs

24 that could be implicated here, in what I'm discus sing.

25 Q. Now, from some of those very serious examples, you also
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 1 mentioned earlier, I think, a concept of everyday  hassles?

 2 A. Yes.

 3 Q. Are those also prejudice events?

 4 A. So in the prejudice literature, we call these daily

 5 hassles -- well, some people have called them eve ryday

 6 discrimination events.  That's one word.  There a re other terms

 7 that have been used to describe those.

 8 And in the same way that a hate crime is more

 9 significant because of its social meaning that is  attached to

10 it, a minor event could have a greater meaning th an similar

11 events that -- sorry, could have a greater impact  than a

12 similar event that had no such meaning.

13 So one could be just an annoyance, and the other one

14 could be or is representing social disapproval.  And,

15 obviously, they would be felt by the person as --  to be very

16 different.

17 Q. Give us, if you would, a couple of examples of dail y

18 hassles the research has looked at in the context  of prejudice

19 events.

20 A. Well, there are many.  But, interestingly, I've rea d the

21 plaintiffs' testimony here, I believe on Monday i t was.  I

22 mean, I read it on Tuesday, but the testimony was  given on

23 Monday.

24 And I was really struck because one of the things

25 that we hear over and over is forms, filling out forms.  And it
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 1 is kind of bewildering because, on one hand, you might say,

 2 "What's the big deal about filling out a form?"  But gay people

 3 do respond to that.

 4 And the only way that I can explain it is that it  is

 5 really not anything about the form.  It is that t he form evokes

 6 something much larger for the person.  It evokes a social

 7 disapproval, a rejection.  And, often, it evokes memories of

 8 such events, including large events that have hap pened maybe in

 9 the past.

10 So it is this minor annoyance, most of the time, for

11 most people, to fill out a form.  And they probab ly would never

12 remember that, if they were asked to talk about w hat has

13 happened to them.  They would mention major thing s.  

14 But for gay people, I've seen this in -- brought up

15 many times.  There are other type of things that gay people

16 report that, again, might be minor under some cir cumstances,

17 such as maybe treated in a very unfriendly way by  one's

18 partners' parents.

19 And, certainly, it would not be a nice thing for

20 anybody, but for a gay person that may have -- or  that does

21 have a very great social meaning of, again, echoi ng the

22 rejection and disrespect and the -- they have fel t in the past

23 and they continue to feel in society.

24 So that is the relationship between the social

25 meaning and those minor events.
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 1 Q. There was --

 2 THE COURT:  Dr. Meyer, you mentioned "forms."  What

 3 kind of forms are you talking about?

 4 THE WITNESS:  I'm sorry.  I mentioned the testimony

 5 that was given here, that they talked about forms .

 6 What I mean by forms are just any kind of

 7 administrative forms that one might have to fill,  and in

 8 particular where you have to fill your marital st atus, for

 9 example.

10 So a gay person, let's say -- you know, really, w hat

11 they experience is:  There is no place for me to put anything

12 there.

13 So either they would say, "Well, I'm just going t o

14 say single, even though I've been in a relationsh ip for the

15 past 40 years, because I just don't want to get i nto that.  In

16 this case, it really doesn't matter.  Maybe I'm i n a motor

17 vehicle office.  And I don't want to get into thi s whole

18 explanation with a clerk about what does it mean.  "

19 Or there might be -- I think one of the plaintiff s

20 mentioned crossing out things and writing in thin gs.  But my

21 point is, obviously, this is not very demanding t o cross out a

22 form and say something else.  And I would say if it was within

23 any other context, nobody would remember that may be the form

24 was not very well-written and you had to correct something

25 there.  That would not be a memorable event.  
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 1 The only reason that it's memorable is because, a s I

 2 said, of what it means.  And what it means is soc ial rejection.

 3 It echoes the kinds of rejections that I've been describing

 4 earlier.

 5 Q. And, Dr. Meyer, to follow up on this, to be sure I

 6 understand, you might have applications like at a  bank, to open

 7 an account, or a lease to get an apartment, or a job

 8 application.  Is that the kind of form you're tal king about,

 9 where there are boxes to describe your status, an d not a box

10 that corresponds to your status if you are not ma rried?

11 A. Absolutely.

12 Q. There was also some testimony on Monday, I believe,  about

13 hassles relating to travel, say, trying to check into a hotel

14 room and get the type of room you reserved.  Woul d that be --

15 A. This is very similar, again, where to me it's not s o much

16 what happened, but what does it mean to you, to y ou as a gay

17 person?

18 So, again, a clerk in a hotel asking you about a

19 king-size bed for any couple would really mean no thing.  But

20 for a gay person, it's an area of great sensitivi ty because it

21 really talks to their rejection and to their reje ction of their

22 family members, the people that they feel close t o.

23 Q. Does the fact that you might draw in a box or ultim ately

24 get the right size bed make the problem go away f or that

25 individual?
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 1 A. No, not at all.  Because, again, it is not about an ything

 2 tangible here.  It's not -- there's nothing reall y horrible

 3 about filling out a form.  Well -- some forms.

 4 (Laughter) 

 5 Q. There can be.

 6 A. But at least small forms.

 7 But, again, it is not about that effort of the

 8 filling out a form or explaining even to a clerk something

 9 about to clarify maybe some mistake.  That is not  what it's

10 about.  It's about, I'm gay and I'm not accepted here.

11 Q. You also talked, and I think, gave some specific ex amples

12 about nonevents.  These, although they are called  nonevents,

13 are also in the research treated as prejudice eve nts?

14 A. Right.  They are not all treated as a prejudice eve nt, but

15 when they are related to prejudice then I would c all them

16 prejudice nonevents.

17 But they are -- so, for example, somebody may not  get

18 a job promotion just because of all kinds of circ umstances,

19 that maybe everybody expected them to get.  So th at may not be

20 due to prejudice.  But it also could be due to pr ejudice.

21 Certainly, somebody might not marry for all kinds  of

22 reasons, not because of anybody blocking their ac cess to the

23 institution of marriage but for whatever other ci rcumstances in

24 their lives.

25 But it still would be a nonevent that could be
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 1 significant because other people will begin to as k:  Well, are

 2 you married?  Why aren't you married?  Especially  if they are

 3 of certain ethnic backgrounds where people ask qu estions like

 4 that.

 5 So there's expectation that you will get married,

 6 that you will have children.  And so when I talk about those as

 7 prejudice, it is when those things don't happen b ecause of

 8 prejudice.

 9 And, again, parallel to everything else I was say ing,

10 in this case, it would have that double meaning, both the

11 impact of the actual event, the content of the ac tual event or,

12 in this case, nonevent, such as not getting marri ed.

13 But for gay men and lesbians, not getting married

14 would also have that social meaning that I just d escribed

15 regarding daily hassles type of things, where not  getting

16 married is not just a simple -- it's not really s imple either

17 way.  But it's not a fact of their life.

18 It's also a representation of their position in

19 society, of the way society views them, of the ki nd of respect

20 or, in this case, disrespect that they experience , of the

21 stigma that I described earlier.

22 Q. Now, Dr. Meyer, what, if anything, is the relations hip

23 between Proposition 8 and the denial of the right  to marry on

24 the one hand and prejudice events, as you describ ed them?

25 A. Well, I think it is quite obvious that Proposition 8, by
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 1 definition, blocks the marriage institution for g ay men and

 2 lesbians.  This is basically what it says.

 3 So, in that sense, it certainly will be responsib le

 4 for gay men and lesbian not marrying, and having to explain why

 5 I have not married.

 6 And by explaining why I have not married, you als o

 7 have to explain, I'm really not seen as equal.  I 'm -- my

 8 status is -- is not respected by my state or by m y country, by

 9 my fellow citizens.

10 So it's -- in the very basic definition of struct ural

11 stigma, it is a block on the way to achieving des irable goals

12 in life.

13 Q. Now, you've already talked a little bit about some of the

14 plaintiff testimony on Monday.  I was hoping that  I could show

15 you a couple examples.

16 MR. DUSSEAULT:  Do we have demonstrative 4 handy?

17 And, again, so that the record is clear so as to what

18 you are commenting on, let me read this testimony  from

19 plaintiff Paul Katami.

20 "QUESTION: Have you experienced

21 discrimination as a result of being gay.

22 "ANSWER: One example that I remember very

23 clearly is the first time in college, with

24 some gay friends, going to my first gay

25 establishment, like a bar or a restaurant,
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 1 socially.

 2 "And we were in an outdoor patio.  And rocks

 3 and eggs came flying over the fence of the

 4 patio.  We were struck by these rocks and

 5 eggs.  And there were slurs.  And, again, we

 6 couldn't see who the people were, but we were

 7 definitely hit.  And it was a very sobering

 8 moment because I just accepted that as, well,

 9 that's part of our struggle.  That's part of

10 what we have to deal with."

11 BY MR. DUSSEAULT:   

12 Q. In the context of prejudice events, do you have a r eaction

13 to this example?

14 A. Yes.  And, as I said before, regarding form, this j ust

15 seems like a very familiar type of report that a gay person

16 might report.

17 And I don't -- I don't mean to tell the plaintiff

18 that their experiences are not unique experiences .  Certainly,

19 within their life they are unique.  But they are really not

20 unique.

21 (Laughter) 

22 Many people -- sorry.  Many people experience tho se

23 kind of things.

24 And I think when I read that what struck me most,

25 almost, may be not what you would notice, but it is that point

Case3:09-cv-02292-JW   Document464    Filed01/15/10   Page179 of 322



MEYER - DIRECT EXAMINATION / DUSSEAULT    849

 1 about it was a very sobering moment.  Because I t hink that

 2 refers to the registration about this is a meanin gful point.

 3 This is about who I am.  This is something I have  to get used

 4 to.

 5 When Mr. Katami talks about, well, that's part of  our

 6 struggle.  It is really a moment where he describ es recognizing

 7 something that has to do with who he is as a gay person.

 8 But other elements of this would be that, clearly , I

 9 would say, this was related to hate.  In fact, wh en we assess

10 the -- by the way, when we collect those narrativ es in my

11 research, we go through a very, very tedious proc ess of

12 analyzing each of those narratives so that we qua ntify some

13 qualities around them.

14 And one of the things we look at related to hate

15 crime.  And we actually try to use some of the gu idelines that

16 police use in determining hate crimes.

17 So, in this case, he mentioned being next to a ga y

18 establishment, which would be one element that wo uld help in

19 determining a hate crime.

20 But there's something that I don't know here, for

21 example, whether someone was actually hurt, which  would go to

22 the issue of the magnitude.

23 But regardless of that, I think what is clear her e,

24 that the meaning of this -- and I would dare say not having

25 talked to Mr. Katami and not really knowing anyth ing behind

Case3:09-cv-02292-JW   Document464    Filed01/15/10   Page180 of 322



MEYER - DIRECT EXAMINATION / DUSSEAULT    850

 1 that -- that perhaps one of the main reasons that  it's so

 2 memorable was because of that sobering moment, be cause of that

 3 recognition:  I am not the same as other people i n society.

 4 Somebody can come and just throw stones, or whate ver it was,

 5 and eggs on me, because they don't like that I am  gay.

 6 Q. When you were talking earlier about whether or not this

 7 was unique, do you mean that this sort of example  is, in your

 8 research, often relayed by gay men and lesbians?

 9 A. Exactly.

10 Q. Let's put up a demonstrative 5, another example.  A nd this

11 is testimony from another of our plaintiffs, Sand ra Stier.

12 (Document displayed) 

13 "QUESTION: Are there occasions where you

14 have to fill out forms that ask whether you

15 are married or name of spouse or things like

16 that?

17 "ANSWER: Doctor's offices.  Are you single

18 or are you married or are, you know, divorced

19 even?  But, you know, so I have to find

20 myself, you know, scratching something out,

21 putting a line through it and saying

22 'domestic partner' and making sure I explain

23 to folks what that is, to make sure that our

24 transaction can go smoothly."

25 We talked a good bit about forms already, but wha t's
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 1 your reaction?

 2 A. Again, that's an example of this form.

 3 But, you know, you have to think -- or I guess yo u

 4 have to ask yourself, why would a person remember  that type of

 5 minor incident?  And, as I mentioned before, I th ink the

 6 meaning of this incident is more important than, in this case,

 7 what has actually happened.

 8 So, like I said, if there was some error on this

 9 form, where it says "Mr." or "Mrs." and somehow t he words were

10 not clear and she had to fix that, I don't think she would have

11 reported that as a major -- something that she re members.

12 But I think it is, again, the message that the fo rms,

13 in a sense, echoes about rejection and about I'm not equal to

14 other people, to most people who fill this form.

15 Q. So let's move to the second process you talked abou t,

16 expectations of rejection and discrimination.  Wh at do you mean

17 by that?

18 A. Expectations of rejection and discrimination actual ly mean

19 exactly what it says.  Expecting rejection and di scrimination.

20 But this is a very -- well, to me, interesting

21 process that occurs in populations that are -- th at are used to

22 prejudice.  By "used" I mean that they know about  the prejudice

23 that exists in society.

24 And what happens is that a person who knows that they

25 might be rejected or discriminated against needs to maintain a
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 1 certain vigilance about their interactions in soc iety that

 2 would, first of all, guarantee their safety.

 3 So an example that I often use when I talk about this

 4 is, a gay couple walking down the street.  In my experience,

 5 very often, regardless of how friendly their stre et is, they

 6 would have to monitor the kind of affection that they display

 7 with each other because perhaps somebody will com e and throw

 8 stones and eggs, and so forth, because they bring  up something

 9 the person doesn't like.  And, again, it's not so mething about

10 them as individuals, but about the fact that they  are

11 representing -- sorry, presenting as gay.

12 So this would be one type of, as I call it,

13 vigilance, that you have to be on edge; you have to watch; you

14 have to have a third eye, looking, monitoring you r environment.

15 And that is a very stressful thing, if you think

16 about it, that many people don't have to think ab out any of

17 that when they walk down the street with their pa rtners.

18 Q. Now, does the impact of expectation of rejection,

19 discrimination go away if the rejection or discri mination

20 doesn't happen?

21 A. Well, that's another interesting thing about expect ation

22 of rejection and discrimination, is that nothing really has to

23 happen.  And not only that, the persons involved in the -- in

24 that environment may themselves not at all hold a ny negative

25 attitudes.
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 1 So in the sense it is the expectation is not that

 2 this particular person may harm me.  It is that w hat I

 3 represent may trigger in somebody.  And it could be this

 4 person, but maybe it's not.  So it doesn't have t o be about

 5 anything specific about the persons involved in t his

 6 interaction.

 7 I often give the example of being in a job interv iew

 8 and having to kind of monitor maybe how your -- w hat you're

 9 saying.  And it doesn't mean -- it doesn't matter  what the

10 people interviewing you actually think.  It is th at you're

11 expecting that, that matters.  That is what is st ressful here.

12 In addition to issues of safety, there are, as I just

13 alluded to, issues around social intercourse, whe re -- since it

14 can just be very embarrassing or awkward.

15 And we know that from stress literature, generall y,

16 many times people either choose to avoid those si tuations,

17 swallow kind of minor incidents of prejudice or s lurs, or

18 something, and just kind of move on because they don't want to

19 get into that, so to speak.

20 But the anticipation itself is what I'm talking a bout

21 as stressful.  You know, whether or not something  happens, that

22 has to do with a life event.  But here we are jus t talking

23 about that anticipation.

24 Q. So what if somebody, concerned about having to be v igilant

25 on the street, just stays inside and doesn't go o ut, does that
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 1 solve the problem for them?

 2 A. Well, that would be quite a severe punishment for t hat

 3 person.

 4 (Laughter) 

 5 Q. Is there a relationship, as you see it, Dr. Meyer, between

 6 Proposition 8's denial of the opportunity to marr y and this

 7 expectation of rejection and discrimination?

 8 A. Yes.

 9 Q. What is that connection?

10 A. Well, as I described earlier, in my mind, the

11 Proposition 8, in its social meaning, sends a mes sage that gay

12 relationships are not to be respected; that they are of

13 secondary value, if of any value at all; that the y are

14 certainly not equal to those of heterosexuals.

15 And, to me, that's -- in addition to achieving th e

16 literal aims of not allowing gay people to marry,  it also sends

17 a strong message about the values of the state; i n this case,

18 the Constitution itself.  And it sends a message that would, in

19 my mind, encourage or at least is consistent with  holding

20 prejudicial attitudes.

21 So that doesn't add up to a very welcoming

22 environment.

23 Q. Let's talk about the third process you identify, wh ich I

24 think you described as concealing the stigmatizin g identity.

25 A. Yes.
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 1 Q. Can you elaborate on that.

 2 A. Yes.  If I may just mention one more concept that i s

 3 related to the stress, as we call it, the stress process,

 4 because it's relevant here.

 5 And that is the concept of coping.  Coping is par t of

 6 the stress process.  And when we assess how does a stress

 7 affect the outcome, as I mentioned earlier, of he alth outcome,

 8 we really look at the balance between the stress impact and

 9 what we call coping.

10 There's a whole bunch of stuff that goes into cop ing.

11 People talk about social support.  But it is anyt hing that we

12 can say is positive impact on the health, that co unters the

13 negative impact of the stressor.

14 The reason I bring it up here, because interestin g

15 thing -- so concealing means I'm not going to rev eal to other

16 people that I am gay or lesbian.  I'm going to hi de that fact.

17 But the interesting relationship with coping is t hat

18 people conceal, usually, as a coping effort.  The y conceal so

19 that they avoid some of the things that I describ ed earlier, so

20 that they are not fired from their job.

21 If you're in the United States military, by law y ou

22 have to conceal, in that you are not allowed to t alk about your

23 homosexuality.

24 So they conceal as an effort to -- in this case, if

25 you are gay and you are in the military, you woul d conceal so
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 1 that you don't get fired.

 2 But there are many other types of instances where

 3 people might find the need to conceal their sexua l orientation.

 4 They might conceal it because they feel that they  will be

 5 rejected if other people knew that they were gay.

 6 They may conceal it because of their personal saf ety,

 7 in the similar way that I described hate crimes, that they

 8 don't want people to recognize them as gay.

 9 They might not want to go to a place that is

10 recognized as gay, for fear that somebody might e ither hurt

11 them, physically hurt them or in other ways hurt them.

12 So there are reasons that people choose to concea l

13 what they, themselves, know about themselves, tha t they are gay

14 or lesbian.

15 And what the stress process here talks -- so this

16 is -- but what the stress process is, is that the re are many

17 ways that this kind of concealment are stressful.   And I've

18 written about, at least, maybe, three ways.

19 And, again, all of this comes from research and

20 literature that is not specific to this topic or to gay

21 population.  This is basing it on general literat ure in various

22 fields.  In this case, mostly psychology.

23 So, if you want, I can tell you about the particu lar

24 ways that concealing can be stressful.

25 Q. If you could briefly just identify what those ways are, it
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 1 would be helpful.

 2 A. So one way is that concealing requires, actually, a  very

 3 strong cognitive effort.  By "cognitive" I mean t he way we

 4 think or the way your mind works.

 5 So there's a stress that is involved with conceal ing,

 6 because you have to really work hard on this.  It 's not

 7 something that is -- you know, if you're lying, i t's not that

 8 easy, always, to keep a lie and to keep it, certa inly, for a

 9 long period of time.

10 So there is research that has been done about tha t,

11 that shows that this is, in fact, a very difficul t type of

12 thing.

13 I know, for example -- well, I brought up the exa mple

14 of the military.  If you are in the military and you live your

15 life there, and you have to talk to your comrades  -- and people

16 talk about, maybe, their girlfriend and boyfriend  or whatever.

17 And gay people have been known to maybe change a pronoun, kind

18 of as a way of monitoring that, and say, "Yeah, m y girlfriend,"

19 but you really mean your boyfriend.  But, you kno w, this takes

20 a lot of coordination.  And, you know, you have t o remember

21 what you said the week before.  It's all a lie.

22 So people have actually studied this with -- in o ther

23 context, as I said.  There's a couple of research ers that refer

24 to that.  Their respondents that they were studyi ng said, "This

25 is a private hell," just the effort of concealing .
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 1 Q. The work that's involved?

 2 A. The cognitive effort.  And they describe in great d etail

 3 the cognitive work that goes into concealing.  In  this case, it

 4 was in the work environment.

 5 Q. Can I ask a follow-up.  In addition to that, does t he

 6 person who conceals also lose benefits that he or  she might

 7 receive if he or she were able to express their t rue self?

 8 A. Right.  So that's another way that concealment is d amaging

 9 and stressful.  So, actually, there's several ben efits that are

10 associated with that.

11 The first one is that concealing prevents you fro m

12 what we call or what people call in psychology "e xpressed

13 emotion."

14 Expressed emotion is very simply that you're

15 expressing your emotion.  But it doesn't have to be any deep

16 emotion, just expressing something about yourself .  And that

17 has been shown to be a very positive, psychologic ally, thing to

18 do.

19 In fact, people have used it as a form of therapy , to

20 improve people's mental health.  They have used i t, for

21 example, in cancer patients, and shown that just writing

22 something, about expressing something not even ve ry intimate,

23 is very helpful psychologically.

24 So, certainly, hiding something and hiding someth ing

25 that is perceived as being such a core thing abou t who you are,
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 1 this is how people talk about:  This is who I am.

 2 That doesn't mean that gay people are just that.  But

 3 it is a central identity that is important.  And if you want to

 4 express who you are, certainly, you wouldn't want  to hide that

 5 part.

 6 There's related to that, also, concept of

 7 authenticity, of living an authentic life.  And, certainly,

 8 people feel better, in a kind of existential way,  by just

 9 presenting themselves as they are to the world an d in

10 interactions with the world.

11 Q. Does concealment impact a gay man or lesbian's abil ity to

12 obtain social support?

13 A. Exactly.  As I mentioned earlier, one of the import ant

14 mechanisms around stress and illness is the abili ty of people

15 to cope with stress.

16 And one of the beneficial -- I'm sorry, one of th e

17 beneficial ways people cope with stress is throug h social

18 support.  For example, through having a network o f friends that

19 you can talk about or an intimate friend that you  can talk

20 about things.

21 There are also things that happen through -- for gay

22 people, specifically, what we call affiliation wi th the gay

23 community.  There are things that maybe you feel maybe other

24 people don't understand, but if you go to a certa in community

25 center, or to a center -- sorry, to an event that  maybe is like
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 1 a gay pride, that you get certain benefits from b eing in that

 2 environment that maybe you don't get in other pla ces.

 3 And, certainly, if you are concealing your gay

 4 identity, you are not going to walk into a gay co mmunity center

 5 or gay pride event.

 6 And, finally, related to that, and especially of

 7 concern to me being in public health, in terms of  health

 8 services, there are many health services that are  provided that

 9 would provide, I would say, more targeted service s to gay and

10 lesbian populations that are more both informed f rom a medical

11 perspective, for example, about the needs of gay men and

12 lesbians, and also that maybe provide a more welc oming

13 environment.

14 And that, too, will be something that a person wh o

15 conceals his or her gay identity would not be abl e to benefit

16 from.

17 So both are affected by the negatives but also fr om

18 the prevention of the positive type of things tha t they could

19 have had.

20 Q. Now, one point I want to clarify here.  Can conceal ment be

21 absolute in nature?  Meaning the person doesn't t ell anyone,

22 ever, what their identity is?

23 A. I guess it could be.  I don't think that -- certain ly, it

24 doesn't have to be that.  And I would think that many people,

25 even if they, for example, conceal at work, they might have
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 1 some friends that they may have confided with.

 2 There's also concealment that will carry more kin d of

 3 momentary nature, that is not as long-lasting as I was

 4 describing.  And that, too, can have -- certainly , is not a

 5 pleasant experience.  You know, again, because of  the notion

 6 that you're really prevented from expressing some thing about

 7 yourself that you don't feel that you should.

 8 But the reason that you're concealing it is becau se,

 9 again, of the significance of rejection of the re gion of

10 disrespect that you would feel if you were to rev eal this.

11 So it is not just a simple issue.

12 Q. Let me try and clarify the question.  I believe the re was

13 some testimony from one of the plaintiffs on Mond ay about

14 knowing that he was gay at a very, very young age , but not

15 coming out, if you will, to anyone until about 25 .

16 Is that a form of concealment?

17 A. Sounds like it.  And to the extent that he knew tha t he

18 was gay, or he identified as gay at some earlier point, and

19 recognized or feared, at least, that if he were t o reveal this

20 or express this about himself would -- would lead  to, again,

21 rejection, discrimination, to losing maybe a rela tionship.

22 Again, this is, I presume, what the person expect ed, and that

23 was the motivation to maybe not to reveal his sex ual

24 orientation.

25 Q. Okay.  But, alternatively, if somebody, let's say, were
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 1 open with family or friends, but in particular ci rcumstances

 2 chooses to conceal or lie about his or her orient ation, just to

 3 avoid having to deal with it, is that also --

 4 A. That's another example.  As I said, you know, becau se of

 5 Don't Ask, Don't Tell, obviously, if you're there  you will have

 6 to conceal.  But only in that environment.

 7 And you might be able to, on home leave, go back and

 8 be your partner or with some friends.  Certainly,  you're not

 9 going to want to march in a gay pride parade.  So  there will

10 be, still, some monitoring, but it doesn't have t o be absolute.

11 Q. Dr. Meyer, do you see a connection between the conc ealment

12 process and Proposition 8 in its denial of marria ge rights?

13 A. Well, again, to the extent that we see Proposition 8 as

14 part of the stigma, as something that propagates the stigma, it

15 certainly doesn't send a message that:  It's okay .  You can be

16 who you want to be.  You know, we respect that.  We welcome you

17 as part of the community.  

18 It sends the opposite message, in my mind, and,

19 therefore, would -- I would think, add to that pr essure, to

20 that social environment that encourages people, s ome people, to

21 conceal.

22 And, also, when I talk about those effects of

23 Proposition 8, by the way, they don't only affect  gay people.

24 They also send the same message to other people w ho are not

25 themselves gay.
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 1 So, in that sense, it's not just damaging to gay

 2 people because they feel bad about their rejectio n.  It also

 3 sends a message that it is okay to reject.  Not o nly that it is

 4 okay, that this is very highly valued by our Cons titution to

 5 reject gay people, to designate them a different class of

 6 people in terms of their intimate relationships.

 7 Q. I'd like to show you another example of testimony f rom our

 8 plaintiffs.  This coming from Kristin Perry testi mony that was

 9 given on Monday.  Again, I'll read it.

10 "QUESTION: Do you, as you go through life

11 every day, feel that -- the other effects of

12 discrimination on the basis of your sexual

13 orientation?

14 "ANSWER: Every day.

15 "QUESTION: Tell us about that.

16 "ANSWER: I have to decide every day if I

17 want to come out everywhere I go and take the

18 chance that somebody will have a hostile

19 reaction to my sexuality, or just go there

20 and buy the microwave we went there to buy,

21 without having to go through that again.  And

22 the decision every day to come out or not

23 come out at work, at home, at PTA, at music,

24 at soccer, is exhausting.  So much of the

25 time I just choose to do as much of that as I
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 1 can handle doing in any given day."

 2 Do you have a reaction to that testimony?

 3 A. Yeah.  I think that, again, demonstrates several of  the

 4 things I have already mentioned, including the ex pectations of

 5 rejection and the need to monitor and maybe somet imes the need

 6 to decide:  Is it worth it?  Do I want to get int o this whole

 7 thing or just avoid it?  But, also, the repetitio n of it, like

 8 how it really is in so many contexts.

 9 But I have to say, the word that most jumped at m e in

10 this -- it might be not the word that jumped at o ther people --

11 is the word "exhausting."

12 And the reason that it jumped at me is because

13 "exhausting" has a special meaning in stress rese arch.  In

14 fact, one of the earliest example of stress resea rch was done

15 by a researcher by the name of Hans Selye, S-e-l- y-e.

16 And he described something that he called the gen eral

17 adaptation syndrome.  He studied animals.  But hi s general

18 adaptation syndrome, basically, echoes what I was  just

19 describing.  There is a stressor, there is a copi ng.  Which he

20 didn't call "coping," but it's some adjustment pe riod.

21 But, in his words, the end of that was exhaustion .

22 So that the result of the stress process was exha ustion.  And

23 he studied animals, and in many case death of tho se animals

24 that he studied.

25 So when I saw that, that's kind of what it brough t to
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 1 my mind, is Selye's general adaptation syndrome.

 2 Q. Let's turn, Dr. Meyer, to the fourth process you

 3 described, which you described as internalized ho mophobia.  

 4 Tell me what you mean by that.

 5 A. So, again, that's a word that has been discussed in

 6 different forms, but it really relates to the sam e thing in the

 7 different form, that it has been discussed in the  literature.

 8 As again, I mentioned, I used existing literature  and

 9 in terms homophobia has been something that has b een discussed

10 a lot in clinical and psychological research, peo ple who talked

11 about how to treat gay patients.

12 And one of the things they noted is that perhaps a

13 very central aspect of treating people who are tr oubled by

14 whatever symptom that brought them to therapy, is  internalized

15 homophobia.  Internalized homophobia refers to th e person who

16 is gay or lesbian basically internalizing or taki ng in negative

17 attitudes, negative notions that are existing in society that

18 he or she has learned through their -- what we ca ll

19 socialization process, through their growing up i n our society.

20 And, of course, it is not only gay -- as I said

21 earlier, gay men and lesbians who learn those neg ative

22 attitudes.  Those are prevalent attitudes.

23 So in learning those attitudes one might learn --  you

24 know, if they read this book by Rubin that I ment ioned about

25 what gay relationships might be.
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 1 And then at some age the person begins to think o r

 2 realize or recognize or whatever way this happens , Well, I'm

 3 gay.  So the natural thing is that everything tha t everything

 4 that I've learned about what it is to be gay, tha t must be what

 5 I am.  And, therefore, if I was impacted by this quote from

 6 Rubin, for example, I would say that it will be q uite

 7 devastating to a young -- or, really, not only yo ung person.

 8 If they believe that and thought, Well, this is w hat is in my

 9 future.

10 Q. Now, when you use the word "internalized homophobia " here,

11 do you mean specifically that the person internal izes a fear of

12 themselves --

13 A. No, at all.  When I use the word "homophobia," I us e it in

14 the sense of negative attitudes.  Maybe something  that is akin

15 to racism or sexism.  Just -- and people use othe r words, but I

16 use that word because -- well, I have my reasons.   I don't know

17 if you want to hear them.

18 It's a word that is recognizable.  It's a word th at

19 is in the dictionary, and I find it just as good a word as some

20 other words that have been proposed.

21 But it basically relates to the negative attitude s

22 that are prevalent in society about gay men and l esbian or

23 about homosexuality in general.

24 Q. Now, within the context of internalized homophobia,  are

25 you aware of a concept called the possible self?
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 1 A. Yes, I am.  And it's not exactly within the -- it's ,

 2 again, another concept, a theory that I have used , borrowed, to

 3 explain some of those processes as they pertain t o internalized

 4 homophobia.

 5 Q. And what does it mean?

 6 A. So possible self is a psychological concept that, a gain, I

 7 did not invent, unfortunately, because it is a ve ry renowned

 8 work.

 9 And it basically relates to something very

10 interesting, which is that whoever we are -- and it really

11 relates to any age -- we don't only look at where  we are and

12 where we were in our past, but we also project in to what we

13 might become.

14 So this is what they call the possible self.  Wha t

15 would possibly could I become or what are the pos sibilities for

16 me?  Maybe you can talk about it like that.

17 And the work on that showed that this is a very

18 important construct, not only because it actually  helps people

19 chart a life course of goals and so forth.  It do esn't have to

20 be, like, super articulated, like a whole life pl an.  Just, you

21 know, like I mentioned earlier.  I will be a moth er, you know,

22 things like that.

23 So the possible self is not only important becaus e of

24 how it projects to the future and how it maybe he lps a person

25 think about the future.  It is also related to wh at people feel
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 1 right now.  And having a -- obviously, a more opt imistic notion

 2 of their future will be associated with feeling b etter about

 3 who you are.

 4 And the opposite of that feeling, that you will b e

 5 blocked from an achieving goals, obviously, will be associated

 6 with what we call a lower sense of well-being and  maybe just

 7 negative feelings about who you are and about you r position.

 8 Q. And does internalized homophobia lead to a limitati on on

 9 one's concept of a possible self?

10 A. Right.  I'm sorry.

11 So the relationship is that internalized homophob ia

12 speaks very directly to that notion of possible s elf, because

13 internalized homophobia conveys that there are ce rtain

14 attitudes, certain stereotypes -- negative attitu des, that

15 is -- in the way that gay people have been portra yed, as I

16 described earlier, related to social stigma, rela ted to

17 cultural portrayal, such as the Rubin, but, certa inly, it is

18 just one example.  So if you internalize that, yo u think this

19 is who I'm going to be in the future.

20 I mean, of course, it is not as simplistic as tha t,

21 but that part of that is about, How do I see my f uture?  How do

22 I see my prospects for the future?  Who will I be come?

23 And we have seen that actually in some research.  Gay

24 and lesbian youth had a harder time projecting to  the future

25 because they have learned those kind of negative attitudes.
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 1 In fact, they have had a harder time -- so at a v ery

 2 young age children -- you know, the most accessib le type of

 3 possible self, I think, is the kind of family rel ation that one

 4 describes.  You know, a very young age people mig ht -- sorry,

 5 little kids might play and say, "I am the wife" a nd "I am the

 6 mother," things like that.

 7 So for gay youth or gay people, really, at whatev er

 8 age they begin to grapple with those issues, this  is -- this is

 9 a difficulty.  You know, they have to think, well , how would I

10 be, because is it true that, you know, gay -- hom osexuals are

11 not happy together?

12 You have to begin to, in a sense, undo some of th ose

13 effects and in a sense relearn.  And that was par t of what the

14 therapists were talking about, to relearn better attitudes

15 about yourself and about what it is like to be ga y.

16 Q. Dr. Meyer, I would like to show you -- if we could have

17 demonstrative eight -- another example of testimo ny from Monday

18 from our plaintiffs.  Again, from Kristin Perry.

19 "QUESTION: What does the institution of

20 marriage mean to you?  Why do you want that?

21 "ANSWER: Well, I have never really let

22 myself want it until now.  Growing up as a

23 lesbian, you don't let yourself want it,

24 because everyone tells you you are never

25 going to have it."
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 1 Do you have a reaction to that?

 2 A. I think that is a pretty perfect example of what I was

 3 just describing, where the person recognizing her self, in this

 4 case as a lesbian, applies those notions that som e of those

 5 things that are relevant to other people, such as  marriage

 6 here, do not apply to me.  I can't hope for that.   That is not

 7 part of my possible self.

 8 And, I guess, she is implying here, presumably

 9 because of her being a plaintiff, at some point s he began to

10 recognize that, yes, this is something that I cou ld possibly

11 get access to as well.  So that's exactly the pro cess I was

12 describing earlier.

13 Q. I would like to move to your third and final opinio n that

14 you referenced earlier having to do with health o utcomes.

15 You have described the stigma attached to being

16 lesbian and gay and the role of minority stress i n the lives of

17 gay men and lesbians.

18 Does that stigma and minority stress, according t o

19 the research, have an impact or effect on health outcomes for

20 gay men and lesbians?

21 A. Yes.

22 Q. What is that impact?

23 A. Well, as I mentioned earlier, this entire endeavor,  this

24 whole stress process that I described, its purpos e is to study

25 health determinants, as we call it, of health, th e causes of
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 1 health and disease.  And there's been literally h undreds of

 2 studies that studied different aspects of this an d how it is

 3 associated with health outcomes.

 4 And we know that for gay men and lesbians and, al so,

 5 bisexuals, there has been shown a relationship be tween

 6 experiencing those kinds of stressors and negativ e health

 7 outcome or adverse health outcomes.

 8 In my area of study those were mental disorders, such

 9 as -- there are three classes that we usually stu dy in

10 community studies.  Those are anxiety disorders, mood

11 disorders, such as depression, substance use diso rders.  It is

12 a -- classify disorders.  There are also just wha t we would

13 call general distress or just feeling something, blue and sad,

14 things like that.  So there are a variety of outc omes that have

15 been studied.

16 On the other side of it, there's also been health

17 behaviors that are associated with stress, and th is minority

18 stress; for example, excess smoking, certain eati ng behavior,

19 drinking.

20 Again, this is true for the general stress

21 literature, as well as for gay and lesbian popula tions, with, I

22 guess, the point being that gay and lesbian popul ations are

23 exposed to more of the stress and -- to distress,  which is

24 unique and additive to kind of the general stress  that, as I

25 mentioned earlier, everybody experiences.  And, t herefore, that
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 1 excess risk, as we call in epidemiological langua ge, that

 2 excess risk is associated with excess disease or disorder or

 3 whatever the outcome is.

 4 So as I said, it could be disorders.  It could al so

 5 be generalized distress.

 6 We have also studied something that's called

 7 well-being, which is -- some people refer to as a  positive

 8 mental health.

 9 And there has also been studies that show excess in

10 suicide attempts, in particular, in youth.

11 Q. And, Dr. Meyer, does the research show that stigma and the

12 minority stress that you talked about contributes  to a higher

13 incidence of these adverse mental health conseque nces or the

14 attempted suicide you talk about in the gay and l esbian

15 population than in the population at large?

16 A. Yes.  So we look at the relationship between excess  risk

17 and -- to see whether it is related to excess in outcome, as we

18 said, of the disease that we are studying.  And t here has been

19 pretty consistent findings that show excess disor der or higher

20 level of disorder in gay and lesbian populations as compared to

21 heterosexuals.  

22 Q. I want to be sure we are being clear on a couple of

23 points.

24 Are you saying that being gay or lesbian is in an d of

25 itself in any way a mental illness?
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 1 A. No, not at all.  What I'm saying is that there's ri sks

 2 that is associated with those social arrangement,  with the

 3 social situation that I described as stigma and p rejudice.  And

 4 that excess risk is related to excess, as we call  it, disorder

 5 or to an outcome.  It leads to a certain outcome.

 6 And because it is excess, it leads to more of the

 7 population that is exposed to the risk.

 8 But when we study disorders and risk and outcome

 9 relationships, it is never expected that everybod y who is

10 exposed to a risk is, therefore, diseased somehow .

11 I mean, even in the area of stress, people who ar e

12 exposed to the most severe type of stressors, lik e extreme

13 stressors we call them, like war, doesn't mean th at all of them

14 are, therefore, going to be affected with a disea se such as

15 PTSD.  

16 What we look at is excess and relationship betwee n

17 populations.  As I said before, I studied pattern s of diseases,

18 so we want to see does this population have more of this risk

19 and more of this disease.  I don't know if it's c lear.

20 Q. And a related point I just want to be clear on.

21 Are you saying that all gay men and lesbians suff er

22 from some form of adverse mental health consequen ces or even

23 that most do?

24 A. No.  Again, what we look to see is whether this exp osure

25 is related to the outcome among some people.
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 1 I guess another analogy would be when we look at

 2 smoking and lung cancer.  So we want to see, do p eople who

 3 smoke have more lung cancer than people who don't  smoke?  And

 4 that would indicate one indication of the associa tion between

 5 those two, but it actually is not the fact that e verybody who

 6 smokes gets lung cancer.

 7 Going back to the gay and lesbian population, mos t

 8 gay men and lesbians are not disordered, but ther e is an excess

 9 in that population as compared to heterosexuals.

10 Q. Do you have a view as to whether the incidents of a dverse

11 health consequences of the type that you are desc ribing would

12 be less if we could find a way to reduce the stig ma and

13 minority stress experienced by gay men and lesbia ns?  

14 A. Yes, I think that it stems from everything that I w as

15 saying.  When we see people have more of this exp osure, they

16 have more of the disorder; and people who have le ss of this

17 exposure, have less of the disorder.

18 So, for example, if we study within a group of --  we

19 all them respondents, study participants.  And we  see that some

20 people may have had a lot of those life events an d they were of

21 great magnitude.  And then we see that they have more of the

22 outcome that we're studying, maybe depression.

23 And then we see that some other people, for many

24 reasons, didn't have that exposure.  Maybe for pa rticular

25 circumstances in their own environment they were protected from
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 1 that or whatever other reasons.  And we see that they have

 2 fewer -- a lower level of this disorder.

 3 So that indicates that more of those stressors ar e

 4 associated with more of the disease, and by defin ition less of

 5 those stressors would be associated with less of that disease,

 6 or the diseases that are affected by those.

 7 Q. Dr. Meyer, are you familiar with something called H ealthy

 8 People 2010?

 9 A. Yes.

10 Q. What is that?

11 A. We actually refer to that as Healthy People twenty- ten.

12 (Laughter.) 

13 MR. DUSSEAULT:  I stand corrected.

14 BY MR. DUSSEAULT:  

15 Q. And what is Healthy People 2010?

16 A. So, just if you tell people Healthy People two thou sand

17 and ten, they would probably not know what you ar e talking

18 about.  We just call it Healthy People twenty-ten .

19 Healthy People is a project of the federal govern ment

20 organized or, I guess, I would say led by the Dep artment of

21 Health and Human Services.  And it is the plan fo r the nation's

22 health for the decade that is coming up.  So, act ually, right

23 now we will be looking for Healthy People 2020.

24 So Healthy People 2010 is the plan for the health  of

25 the nation for the decade that started in 2000 an d, obviously,
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 1 is ending now.

 2 MR. DUSSEAULT:  Could we put demonstrative three up?

 3 (Document displayed) 

 4 BY MR. DUSSEAULT:  

 5 Q. Do you have that in front of you, sir?

 6 A. Yes.

 7 Q. And this is text from Healthy People 2010?

 8 A. Yes.  And can I explain something about it?

 9 Q. Sure.

10 A. Okay.  So Healthy People 2010, the Department of He alth

11 and Human Services and many, many -- this is a ve ry long

12 process that involves -- I don't know for exact, but many,

13 many, many professionals and researchers and so f orth, both in

14 government and outside of government.

15 And so the main goals that the United States set up

16 for itself in terms of health of the nation, one of the main

17 goals was to reduce health disparities.  Health d isparities

18 refer to differences between one population to an other

19 population where one population has more in exces s of any kind

20 of disorder, whether it's a mental or physical di sorder.

21 And this is a section from Healthy People 2010 th at

22 describes one of those populations, which is a po pulation

23 defined by sexual orientation, and it has identif ied them as

24 a -- one of our nation's goals to reduce disparit ies associated

25 with -- in the health of gay and lesbian populati ons as
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 1 compared to heterosexuals.  So that's what this i s.

 2 Q. Okay.  And let me just read so, again, the record i s clear

 3 what you are looking at.  It says:

 4 "Sexual orientation.  America's gay and

 5 lesbian population comprises a diverse

 6 community with disparate health concerns.

 7 Major health issues for gay men are HIV/Aids

 8 and other sexually transmitted diseases,

 9 substance abuse, depression and suicide.  Gay

10 male adolescents are two to three times more

11 likely than their peers to attempt suicide.

12 Some evidence suggests lesbians have higher

13 rates of smoking, overweight, alcohol abuse,

14 and stress than heterosexual women."

15 And then we have highlighted the last sentence.

16 "The issues surrounding personal, family, and

17 social acceptance of sexual orientation can

18 place a significant burden on mental health

19 and personal safety."

20 In your view, is this finding from Healthy People

21 2010 relevant to your own opinion as to health ou tcomes and the

22 relationship to stigma and minority stress?

23 A. I think it basically describes what I was talking a bout

24 today, and this is pretty much what I describing.

25 MR. DUSSEAULT:  Okay.  Can we also show the chart?
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 1 Do we have the chart?

 2 (Document displayed) 

 3 BY MR. DUSSEAULT:  

 4 Q. As we are reaching the end here, I want to just put  a

 5 chart up here, which begins with social structure  and then has

 6 a box on top, "Coping Resources," the top in the middle.  And

 7 then bottom middle, "Stress (General and Prejudic e-related)."

 8 And then on the right "Health Outcomes (Disease). "  

 9 Can you explain what this chart depicts?

10 A. This is a very, very schematic, simple way of basic ally

11 demonstrating the causal chain that I was describ ing to you

12 today that goes from the left to the right, with the health

13 outcomes being our outcome of interest.

14 The social structure and social status are here t o

15 the left as determinants of stressors that people  experience,

16 as well as coping resources.

17 What we mean by that is that stress and coping

18 resources are not randomly assigned to people in society, but

19 they depend on their own social structures.

20 And it could mean something simple as if you are

21 employed, you can get fired from your job.  But i f you are not

22 employed, obviously, you cannot have that kind of  event.  So

23 events do not just happen in a random order.

24 Specifically to the topics that I was discussing

25 today, what it shows is the social status and the  stigma lead
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 1 to exposure to specific stress -- stressors, such  as the ones

 2 that I described that I call minority stress.

 3 And I described here both general and

 4 prejudice-related to indicate that everybody expe riences

 5 general stressors, as I described them, or just p lain stress,

 6 and then there is added prejudice-related stress.

 7 And on the top, "Coping Resources" relates to wha t I

 8 was describing before as the protective role of c oping.  And in

 9 coping -- all of this is very simplistic, but the re are a lot

10 more behind each of those boxes, as we just discu ssed at

11 length; the stress, for example.

12 There is a lot more that can be said about coping ,

13 for example, and social support is part of that.  And it

14 basically shows what we look for is how does this  whole process

15 affect health outcomes.

16 Q. Dr. Meyer, I want to ask you one last thing as we c lose

17 here.

18 Do you have a view as to whether the mental healt h

19 outcomes of gay men and lesbians in California wo uld improve if

20 Prop 8 were not the law of California and gay men  and lesbians

21 were permitted to marry?

22 A. I do.

23 Q. What is that view?  

24 A. I think consistent with everything that I have said , and

25 consistent with my work on the relevance of the s ocial
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 1 environment of social structures, and consistent with findings

 2 that show that when people are exposed to more st ress, they

 3 fare worse than when they are exposed to less str ess.  

 4 I think that if California -- and, also, consiste nt

 5 with the things I said earlier in terms of the pr oscriptive

 6 elements of Proposition 8, of the law having a co nstitutional

 7 amendment that basically says, you know, to gay p eople, you are

 8 not welcome here, that the opposite of that clear ly would send

 9 a positive message.  You are welcome here.  Your relationships

10 are valued.  You are valued.  We don't approve wi th

11 rejection -- sorry.  We don't approve rejection o f you as a gay

12 person as a state.  And that has a very significa nt power.  

13 As we all know, the law in the state is a very

14 important party to creating the social environmen t.  So clearly

15 it's not the only thing that determines even expe riences of

16 prejudice and discrimination, but it is certainly  a very major

17 player, major factor, in creating this social env ironment that

18 I described as prejudicial or stigmatizing.

19 Q. Thank you, Dr. Meyer.

20 MR. DUSSEAULT:  Your Honor, I have nothing further at

21 this time.

22 THE COURT:  Very well.  Why don't we take 10 minutes,

23 counsel, to get ready for cross-examination.

24 We seem to be falling a little bit behind our

25 schedule and so I'm going to suggest, if it's agr eeable with
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 1 counsel, that we go a bit past 4:30 so that we ca n get in today

 2 everything that we had anticipated getting in.

 3 Does that sound reasonable?

 4 MR. BOUTROUS:  That sounds great, your Honor.

 5 THE COURT:  Very well, good.

 6 (Whereupon there was a recess in the proceedings 

 7  from 2:58 p.m. until 3:17 p.m.) 

 8 THE COURT:  Mr. Boies?

 9 MR. BOIES:   Your Honor, to perhaps allay some

10 concerns to the Court about our pace, as I just e xplained to

11 counsel for the defendants, we believe that we ar e on pace to

12 finish Wednesday of this coming week.  That is, w e believe that

13 we will be able to complete our case using tomorr ow, Tuesday

14 and Wednesday.  

15 THE COURT:  Okay.

16 MR. BOIES:   And that is true even if we do not do

17 Ms. Zia today.  I had told the Court that we had hoped to get

18 Ms. Zia in today; but even if we don't get her in  today, we're

19 still on target to finish on Wednesday.  

20 THE COURT:  Well, that's fine.  Is that a suggestion

21 that we not go beyond 4:00 o'clock?

22 MR. BOIES:   No, your Honor, it's not, but I did

23 want -- having consulted with counsel for defenda nts, I think

24 their cross may very well take us somewhat beyond  4:00 o'clock.

25 And I just wanted the Court to know that we could  go longer,
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 1 and Ms. Zia is here, or we could go with Ms. Zia sometime

 2 tomorrow.

 3 THE COURT:  Well, let's just see how far we get and

 4 if we can certainly finish Mr. Meyer, that would be most

 5 helpful, and if we can get in Ms. Zia, that's all  to the

 6 better.  But let's take one step at a time.

 7 MR. BOIES:   Thank you, your Honor.

 8 THE COURT:  Cross examine.

 9 MR. NIELSON:   Yes, thank you.  Good afternoon, your

10 Honor.

11 CROSS EXAMINATION 

12 BY MR. NIELSON:  

13 Q. Good afternoon, Professor Meyer.

14 A. Good afternoon.

15 THE COURT:  You are?

16 MR. NIELSON:   Howard Nielson for the

17 Defendant-Intervenors.

18 BY MR. NIELSON:  

19 Q. I have already put a witness binder on your stand.  You

20 should have that, and it should also have been gi ven to the

21 Court.  And I think we have a couple of witness b inders for

22 opposing counsel as well.

23 Professor Meyer, could you turn to tab one of the

24 witness binder?

25 (Witness complied.) 
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 1 A. Yes.

 2 Q. Thank you.  You will find an exhibit there, a docum ent

 3 there pre-marked PX 934.

 4 A. Yes.

 5 Q. Can you identify this document?

 6 A. Yes.  It's a research article by Evelyn Hooker publ ished,

 7 I believe, in 1954 or so.

 8 Q. Are you familiar with this study?

 9 A. Yes.

10 Q. Thank you.

11 Now, in his expert report Professor Herek said:  

12 "This is now considered a classic study in

13 one of the first methodologically rigorous

14 examinations of the mental health status of

15 homosexuality."

16 Are you familiar with Professor Herek?

17 A. Yes.

18 Q. Do you agree with that characterization of the stud y?

19 A. Can you repeat just the characterization?

20 Q. Yes.  He said:

21 "It is now considered a classic study and one

22 of the first methodologically rigorous

23 examinations of the mental health status of

24 homosexuality."

25 A. Yes.
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 1 Q. Now, according to Professor Herek, quote:  

 2 "Dr. Evelyn Hooker administered a battery of

 3 widely-used psychological tests to groups of

 4 homosexual and heterosexual males who were

 5 matched for age, I.Q. and education.  The men

 6 were recruited from non-clinical settings.

 7 None of the men was in therapy at the time of

 8 the study.  The heterosexual and homosexual

 9 groups did not differ significantly in their

10 overall psychological adjustment as rated by

11 independent experts who were unaware of each

12 man's sexual orientation."

13 Do you agree with that description of the study's

14 results?

15 A. Yes.  

16 Q. Is there not some tension between Dr. Hooker's conc lusions

17 and your opinions that LGB individuals suffer fro m a higher

18 prevalence of adverse mental health outcomes than

19 heterosexuals?

20 A. Not at all.

21 Q. Please turn to tab three in the witness binder.

22 (Witness complied.) 

23 Q. And you will see a document that is premarked DIX-1 247.

24 THE COURT:  By the way, are you moving in 934, or has

25 it already come in?
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 1 MR. NIELSON:   I'm not sure, but I will ask that I --

 2 that that be admitted.

 3 THE COURT:  All right.  934 is admitted.

 4 MR. DUSSEAULT:  No objection.

 5 (Defendants' Exhibit 934 received in evidence) 

 6 MR. NIELSON:   And I apologize for not doing that at

 7 the first.

 8 BY MR. NIELSON:  

 9 Q. Okay, your Honor -- excuse me, Professor Meyer.  No w, can

10 you identify this article.

11 A. Which exhibit is it?

12 Q. Tab three.  It's exhibit DIX-1247.

13 A. Okay.  Yes, this is my article.

14 Q. And, in fact, it's the same article that you talked  about

15 on your direct examination, correct?

16 A. Correct.

17 MR. NIELSON:   And I happened to hear -- both

18 defendants and plaintiffs separately designated t his.  I have

19 my copy in front of me.  I will move it into evid ence, just as

20 an abundance of caution in case --

21 MR. DUSSEAULT:  No objection.

22 THE COURT:  Okay.  It came in, however, as

23 Plaintiffs' --

24 MR. NIELSON:   It's PX 1003, your Honor.

25 THE COURT:  Fine.  Thank you.  We will refer to it as
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 1 that.

 2 MR. NIELSON:   All right.

 3 BY MR. NIELSON:  

 4 Q. Now, I would like you to look at page 683 of the ar ticle,

 5 and that's going by the pagination from the journ al that it was

 6 published in.

 7 A. Yes.

 8 Q. I'm going to read to you just a few passages from t his

 9 page just to explore -- explore your opinions tha t you

10 expressed in this article.

11 The very first, the top of the first column you

12 write:  

13 "Despite a long history of interest in the

14 prevalence of mental disorders among gay men

15 and lesbians, methodologically sound

16 epidemiological studies are rare.  The

17 interest in mental health of lesbians and gay

18 men has been clouded by shifts in the social

19 environment within which it was embedded.

20 Before the 1973 declassification of

21 homosexuality as a mental disorder, gay

22 affirmative psychologists and psychiatrists

23 sought to refute arguments that homosexuality

24 should remain a classified disorder by

25 showing that homosexuals were not more likely
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 1 to be mentally ill than heterosexuals."

 2 Now, you wrote that, correct?

 3 A. Yes.

 4 Q. And you believe that's correct?

 5 A. Yes.

 6 Q. Okay.  Thank you.

 7 Now, skip down to the next paragraph.  About the

 8 middle of the paragraph it's -- it says, "In the social

 9 atmosphere of the time."  Do you see that line?  I'm going to

10 read that.  It's about the middle of the next --

11 A. Yes.

12 Q. (As read)

13 "In the social atmosphere of the time,

14 research findings were interpreted by gay

15 affirmative researchers conservatively so as

16 to not erroneously suggest that lesbians and

17 gay men had high prevalences of disorder."

18 Now, again, you wrote that, correct?

19 A. Yes.

20 Q. And you agree with that?

21 A. I wrote the entire article.

22 Q. Yes, okay.

23 (Laughter.) 

24 Q. Then you are different from some of the professors I had.

25 A. I'm sorry.  I don't mean to...
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 1 Q. All right.  And then -- now, at the bottom that par agraph

 2 it says:

 3 "Thus, most reviewers have concluded that

 4 research evidence has conclusively shown that

 5 homosexuals did not have abnormally elevated

 6 psychiatric symptomatology compared with

 7 heterosexuals.  This conclusion has been

 8 widely accepted and has been often restated

 9 in most current psychological and psychiatric

10 literature."

11 Correct?

12 A. Yes.

13 Q. Now, you believe that this quote "widely accepted,"  and

14 "often restated view" is incorrect?

15 A. Do I believe that that --

16 Q. This "widely accepted" and "often restated view" is

17 incorrect?  

18 A. I believe that it was, as I said here -- you mean - -

19 Q. The view that homosexuals did not have abnormally e levated

20 psychiatric symptomatology compared with heterose xuals; that

21 you said that view is widely accepted and often r estated.

22 Do you believe that view is incorrect?

23 A. I said that it was in the past.

24 Q. Okay, it was in the past.

25 My question, though, is:  Do you believe that is
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 1 incorrect, that view?

 2 A. I have to explain the context of those studies, bec ause --

 3 Q. I'm sorry.  I am going to move things along.  You h ad a

 4 chance to explain your views at length on direct.

 5 A. Right.

 6 Q. And if opposing counsel thinks it is necessary, you  can

 7 have an opportunity on redirect, but right now I really just

 8 want to know "yes" or "no."

 9 Do you believe that view -- that past view, if yo u

10 will, is incorrect?

11 A. I'm sorry.  I cannot answer you like that because w e are

12 talking about what we call different generations of studies,

13 and it's just -- if I could explain, I would expl ain.

14 But, for example, Evelyn Hooker's study was corre ct.

15 So if you are asking do I feel that it was not co rrect, it was

16 correct, but I don't think that it addressed the question that

17 you are asking me about the prevalence of disorde rs.

18 Q. Well, what I'm asking is:  Do you believe that -- i n your

19 own words you said:  

20 "Homosexuals did not have abnormally elevated

21 psychiatric symptomatology compared with

22 heterosexuals."

23 Do you believe that it is -- that it is correct t hat

24 homosexuals do not have abnormally elevated psych iatric

25 symptomatology compared with heterosexuals?
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 1 A. I don't believe that, as I described the evidence t oday.

 2 Q. So you believe that is incorrect?

 3 A. As of today, yes.

 4 Q. Okay.  Thank you.

 5 And that view is inconsistent with your testimony  in

 6 this case, correct?  Not the view you just expres sed, the view

 7 that is the quoted here?

 8 A. Right.  My view is -- my research evidence that is recent

 9 has shown that, in fact, gay and lesbian populati on do have

10 higher rates of some disorders.

11 Q. So that opinion is inconsistent with what you said was

12 once the widely accepted and often restated view?

13 A. Correct.

14 Q. Thank you.

15 Look at the next paragraph.  The very first line you

16 say:  

17 "More recently, there has been a shift in the

18 popular and scientific discourse on the

19 mental health of lesbians and gay men.  Gay

20 affirmative advocates have begun to advance

21 minority stress hypothesis claiming that

22 discriminatory social conditions lead to poor

23 health outcomes."  

24 Correct?

25 A. Yes.
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 1 Q. And that is your position, correct?  

 2 A. Yes.  

 3 Q. Thank you.

 4 And I notice you used the -- that one of the

 5 citations, in fact, after that sentence is to you r own work,

 6 correct?

 7 A. Correct.

 8 Q. It says "Meyer, 2001"?

 9 A. Correct.

10 Q. So you consider yourself a, quote, gay affirmative

11 advocate, correct?

12 A. I'm considering myself a gay affirmative scientist,  and I

13 certainly advocate for the improvement of the soc ial

14 environment for gay men and lesbians, yes.

15 Q. And the exact words you used here were "gay affirma tive

16 advocates."  And you used that in connection with  the citation

17 to yourself.

18 So do you believe yourself to be a gay affirmativ e

19 advocate?

20 A. Among other things that I am, such as a social scie ntist.

21 Q. So, yes, correct?

22 A. Yes.

23 Q. All right.  Thank you.

24 And, in fact, you contributed money to the No On 8

25 campaign, correct?
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 1 A. Yes.

 2 Q. In fact, you did so on two occasions, correct?

 3 A. I don't remember, but I did contribute to them beca use I

 4 thought that the cause was something that I agree d with.

 5 Q. All right.  Thank you.

 6 And please look at tab number four.

 7 (Witness complied.) 

 8 Q. This is something that we got off the San Francisco

 9 Chronicle's data base.  It tracked the Propositio n 8

10 contributions.

11 Does this reflect your recollection about your

12 contributions to Proposition 8, to the No On 8 ca mpaign?

13 A. I don't have independent recollection, but I don't have

14 any reason to doubt it either, so.

15 Q. All right.  Okay.  Thank you.

16 All right.  In your testimony, writings and the

17 expert report that I read, I notice that sometime s you refer to

18 the minority stress model and sometimes you refer  to the social

19 stress model.  For purposes of your opinions in t his case, are

20 those synonyms?

21 A. No.

22 Q. Are they essentially synonyms for purposes of your opinion

23 here?

24 A. Well, one is a case of the other, so they refer to similar

25 theories, but the minority stress, per se, is the  theory that I
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 1 described earlier, as I described those stressors  that are

 2 specific to gays and lesbians.

 3 But it's -- the social stress is kind of like a

 4 broader category that would fit in it.  So I don' t know if you

 5 want to say that that's a synonym or not, but the  minority

 6 stress is one of the models that are used as a --  within the, I

 7 would say, rubric of social stress.

 8 Q. When we are talking about stress received by disadv antaged

 9 groups, would the social stress theory or the soc ial stress

10 model and minority stress model be synonyms?

11 A. I think, as I just explained, the minority stress i s

12 usually used to the gay and lesbian population be cause, for

13 example, it as things like internalized homophobi a or -- that

14 are specific.

15 But in the social stress, for example, with

16 African-Americans I would say the most prominent article

17 discussed racism and stress, which is --

18 Q. Okay.  But --

19 A. -- is parallel I guess.

20 Q. So minority stress is a subset of social stress?

21 A. Right, right, but I -- 

22 Q. Okay.  Thank you.

23 And sometimes you use the word "minority stress

24 theory."  Sometimes you say "minority stress mode l."  Is that

25 essentially synonymous?
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 1 A. Yes.  The -- yes, I guess.

 2 Q. Thank you.

 3 All right.  I just wanted to clarify that, becaus e

 4 you used these -- these were different words in s ome of our

 5 articles and I just want to make sure that we're on the same

 6 page.

 7 A. Sure.

 8 Q. Now, the social stress model or, if you will, the m inority

 9 stress model predicts the individual's -- 

10 (Court reporter interruption.) 

11 Q. The social stress model or the minority stress mode l, I

12 guess I should say the minority stress model, pre dicts that

13 individuals who are members of disadvantaged grou ps receive

14 more stress than individuals who are not members of those

15 groups, correct?

16 A. Yes, and that would be true of the social stress as  well.

17 Q. Okay.  So in that case they are synonyms?

18 A. Yes.

19 Q. Okay.  Thank you.

20 And the model predicts that as a result of social

21 stress or as a result of minority stress, individ uals who are

22 members of disadvantaged groups will have worse m ental health

23 outcomes than individuals who are not members of those groups,

24 correct?

25 A. Yes.
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 1 Q. All right.  And at least as a theoretical matter, t hose

 2 two premises should apply to other disadvantaged groups,

 3 correct?

 4 A. That I would say is a question that is of great int erest,

 5 but I cannot say correct or incorrect on the way that you

 6 described it.

 7 Q. Okay.  Even as a theoretical matter, you can't say that

 8 that's correct?

 9 A. As a theoretical matter, we look at commonalities a nd

10 divergences across populations in order to probe our theories

11 and to understand how things work.  So there are commonalities

12 as the way that you described them, yes.

13 Q. And --

14 A. There are also dissimilarities, of course.  So we - - we

15 try to analyze the balance of those in learning a bout

16 theoretical issues.

17 Q. Okay.  I would like you to turn to tab number eight  in the

18 witness binder.

19 (Witness complied.) 

20 A. Yes.  

21 Q. And you'll find a document pre-marked DIX-2519.

22 A. Yes.

23 Q. Can you identify that document?

24 A. Yes.  That's an interview that I -- I was interview ed by

25 this person, David Van Nuys, and I believe it's a  transcription
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 1 of that interview.  It was an oral, you know, int ernet radio

 2 interview.

 3 Q. Yes, thank you.

 4 And in that interview you discussed some of the

 5 studies and work that you have conducted, correct ?

 6 A. Yes.

 7 Q. All right.  Thank you.

 8 MR. NIELSON:   Your Honor, I would like to move

 9 DIX-2519 into evidence.

10 MR. DUSSEAULT:  No objection.

11 THE COURT:  Very well.

12 (Defendants' Exhibit 2519 received in evidence.) 

13 MR. NIELSON:   Okay.  Thank you.

14 BY MR. NIELSON:  

15 Q. And I would like to look at the third page of the e xhibit.  

16 A. Yes.

17 Q. Sorry.  I want to look at the second to the bottom

18 paragraph on that page, and it says:

19 "So some of the findings that we had, for

20 example, is when we look at stress exposure.

21 So we wanted to study each aspect of this

22 theory because a lot of the elements of the

23 stress theory, especially when it comes to

24 social stress, are often assumed but not

25 tested.  And we wanted to test carefully the
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 1 entire process.  So the first hypothesis --

 2 you know, it's a pretty big hypothesis, there

 3 are a lot of different studies about that --

 4 is do disadvantaged groups, in fact, have

 5 more stress."  

 6 Correct?  So that -- that doesn't distinguish gay s

 7 and lesbians from other disadvantaged groups, cor rect?

 8 A. Right.  That will be a general test of the social s tress

 9 model.  As you said, the first assumption is the disadvantaged

10 is associated with added stress.  

11 Q. Right, right.  And I would like to go up earlier on  that

12 page, your second full response.  You say:  

13 "So around this, I designed the study and the

14 study included 524 men and women who were New

15 York City residents.  And there were people

16 who were in those different groups that we

17 can identify based on this so that we can

18 test this theory.  So they were gay and

19 lesbian bisexual versus heterosexual; they

20 were women versus men; and they were black

21 and Latino versus white.  And we looked at

22 those three disadvantaged statuses and to

23 what extent those disadvantaged statuses are

24 related to an increase in stressors as the

25 theory would say, and to what extent, if they
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 1 do have those increases in stressors, do

 2 they, in fact, lead to certain mental

 3 disorder."

 4 A. Yes.

 5 Q. So at least as a theoretical matter, the social str ess

 6 theory would predict that for each of those three  groups, the

 7 disadvantaged group would experience more stress and have worse

 8 mental health outcomes, correct?

 9 A. Correct.

10 Q. All right.  Thank you.

11 Turning back to LGB, the LGB individuals in

12 particular.  You believe that as a result of -- y ou believe

13 that due, in part, to minority status, the LGB po pulation has

14 about twice as many mental health disorders as he terosexuals,

15 including mood, anxiety and substance use disorde rs, correct?

16 A. Yes.

17 Q. And you also believe that the LGB population suffer s from

18 a higher prevalence of mood anxiety or substance use problems

19 that do not meet criteria for a formal psychiatri c order, but

20 are nevertheless indicative of stress, correct?

21 A. Yes.

22 Q. Okay.  Thank you.  

23 And you also believe that LGB individuals have lo wer

24 levels of well-being than heterosexuals, correct?

25 A. Yes.
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 1 Q. And you believe there is a higher incidence of suic ide

 2 attempts among the LGB individuals compared to he terosexual

 3 individuals, correct?

 4 A. Repeat, please?

 5 Q. You believe that there's a higher incidence of suic ide

 6 attempts among LGB individuals than among heteros exual

 7 individuals?

 8 A. Yes.

 9 Q. Okay.  And where one LGB individual suffers from mi nority

10 stress, it would tend to affect the other partner  as well,

11 correct?  

12 (Brief pause.) 

13 Q. Let me rephrase that.

14 When an LGB individual is in a relationship, inti mate

15 relationship with another individual, where one L GB individual

16 suffers from minority stress, it would tend to af fect the other

17 partner as well, correct?

18 A. I think that's true of all partners.  When somethin g bad

19 happens to one of them, surely it will affect the  other.

20 Q. So it's a yes, correct?

21 A. Yes.

22 Q. Okay.  Thank you.

23 A. I just would say it's not unique to LGB in this cas e.

24 Q. Okay.  It's not unique, but it would be true?

25 A. Yes.
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 1 Q. Okay.  Thank you.

 2 A. I assume -- you know, it's kind of theoretical.  I would

 3 assume that it would affect the other person, too , who is -- if

 4 his loved one experienced something.

 5 Q. And specifically if one of the members of the partn ership

 6 or the marriage, whatever it might be, if they su ffered -- one

 7 member suffered from minority stress, it would in crease general

 8 stress on the relationship and would have a negat ive impact on

 9 their satisfaction, correct?

10 A. Yes.  Some of the stressors -- you know, this is in

11 general, kind of an average.

12 So some of those stressors would definitely have this

13 effect.  And I particularly studied internalized homophobia as

14 an example of that type of effect, but there migh t be more

15 minor things that may not have this effect.

16 Q. Okay.  Thank you.

17 Now, you believe that the adverse mental health

18 outcomes among the LGB population that you believ e you have

19 identified are due, in part, to minority stress, correct?

20 A. Yes.

21 Q. Emphasis on "due in part."

22 A. It's not that I identified all those differences.  There

23 are many studies and even in the article that we just

24 discussed, I rely on other studies by summarizing  them, but --

25 Q. My question is really getting --
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 1 MR. DUSSEAULT:  Could I object to the extent counsel

 2 is interrupting the answers?  He is asking the qu estion and the

 3 witness is answering and he needs to be permitted  to answer.

 4 MR. NIELSON:   I'll try and be careful.  I'm trying to

 5 move things along, but...

 6 THE COURT:  All right.  Well, maybe you can point

 7 your questions and the witness can point his answ ers and,

 8 hopefully, you will meet in the middle.

 9 (Laughter.) 

10 A. I was just making the point that you said that I fo und

11 those -- the evidence about a higher prevalence, and I just

12 made the point that it is not all my studies.

13 BY MR. NIELSON:  

14 Q. Correct.  Thank you.  And I appreciate your making that

15 clear.

16 My question, though, what I'm really getting at i s:

17 These mental health outcomes can also result from  other causes,

18 correct?

19 A. Yes.

20 Q. And some of those causes would be unrelated to stre ss,

21 correct?

22 A. Yes.

23 Q. And some -- even for stress-related causes, some of  those

24 stressors would be not related to minority stress , correct?

25 A. Yes.
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 1 Q. General stressors, I think you -- is the term you u sed --

 2 A. Yes.

 3 Q. -- correct?

 4 Okay.  Thank you.

 5 And those sorts of general stressors are not

 6 dependent on membership in a disadvantaged group,  correct?

 7 A. Correct.

 8 Q. All right.  At least as a theoretical matter, the s ocial

 9 stress model would predict that women experience more stress

10 than men, correct?

11 A. It's correct with some -- it's correct that we woul d look

12 for that prediction, yes.

13 Q. Okay.  Thank you.

14 And in this interview, as you describe your work,  you

15 actually found that men and women did not have di fferent levels

16 of overall stress, correct?

17 A. Yes.

18 Q. And this is something that's also found in the gene ral

19 literature, correct?

20 A. Yes.

21 Q. So regarding gender, the expectations of social str ess

22 theory, the disadvantaged group, in this case wom en, would have

23 more exposure to stress is not verified by your s tudies,

24 correct?

25 A. Yes.
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 1 Q. And this expectation, the social stress theory rega rding

 2 women, is not verified by many other studies eith er, correct?

 3 A. Yes.

 4 Q. Thank you.

 5 And the social stress model would predict that

 6 African-Americans and Latinos suffer from a highe r prevalence

 7 of mental disorders than non-Hispanic whites, cor rect?

 8 A. As a group, yes.

 9 Q. Thank you.

10 Now, in the study that you describe in this

11 interview, you, in fact, found that African-Ameri cans and

12 Latinos do not have more stress -- or, excuse me,  they do have

13 more stress than non-Hispanic whites, correct?

14 A. Correct.

15 Q. But you found that African-Americans and Latinos do  not

16 have more mental disorders than whites, correct?

17 A. Correct.

18 Q. And this is a finding that's not unique to this stu dy,

19 correct?

20 A. Yes.

21 Q. This finding seems to be valid because it's been sh own

22 with other populations in general studies, correc t?

23 A. I think -- other populations, you mean that studied  the

24 same thing?  Other studies, yeah.

25 Q. Yes, okay.  I was actually just quoting directly fr om your
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 1 words --

 2 A. Yeah.  Other studies that use other samples and so forth,

 3 yes.

 4 Q. Please look at the third paragraph of your first fu ll

 5 answer on page four.  And, again, we're still in this interview

 6 you gave.  

 7 And it starts with "However."  Can you see that,

 8 Professor Meyer?  

 9 A. Page four --  

10 Q. Your first full answer.  It's about the middle of t he

11 page.  And I'm going to read that to you.  You sa y:  

12 "However, regarding the blacks and Latinos,

13 we found an interesting finding.

14 And, in fact, that just repeats what I said, so I 'm

15 going to skip to the middle --

16 A. Okay.

17 Q. -- where it says:  

18 "So blacks and Latinos have more stress, but

19 they don't have more mental disorders.  So

20 that's very bewildering, again, from the

21 social stress perspective because you

22 question whether your theory is correct.  If

23 they have more stress and the stress is a

24 cause of disorders, which is what this whole

25 study is about, then how come they don't show
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 1 more disorders?"

 2 Okay.  Now, you wrote that, correct?

 3 A. Yes.  

 4 Q. Or, rather, you said it probably, because it was an

 5 interview.

 6 A. Right, but probably have written something like tha t as

 7 well.

 8 Q. Okay.  And the social stress model would also predi ct that

 9 within the LGB community, African-Americans and L atino LGB

10 individuals, would suffer from a higher prevalenc e of mental

11 disorders than white non-Hispanic individuals, co rrect?

12 A. I'm sorry.  The study that you quoted before was ab out

13 African-American and Latino gay and lesbian peopl e.

14 Q. Yes.  I --

15 A. Are you asking now a different --

16 Q. Well, in the study we just talked about, you said t his was

17 true in the general population as well.

18 A. Right.  So it's true -- but the study that I conduc ted was

19 about black and Latino gay men and lesbians as co mpared to

20 white gay men and lesbians.

21 Q. All right.  And I want you to look at another study  you

22 did that's -- that's clearly -- more clearly poin ted just at

23 that within the LGB group.  But I take your point , so thank you

24 for clarifying that.

25 A. Okay.
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 1 Q. But let me ask one clarifying question.

 2 The general pattern, you said in this article, is

 3 true for non-LGB as well, correct, for both men v ersus women

 4 and for the ethnicity and race groups?

 5 A. I would limit it to African-Americans versus white,

 6 because it's a little complicated with Latinos; b ut, yes,

 7 African-Americans versus white.

 8 Q. Okay.  But -- but the social stress model would pre dict

 9 that within the LGB community, African-American a nd Latino LGB

10 individuals would suffer from a higher prevalence  of mental

11 disorders than white non-Hispanic LGB individuals , correct?

12 A. That was a hypothesis that we tested, yes.  

13 Q. Thank you.

14 And you tested that because that's what the socia l

15 stress theory or the minority stress theory would  predict,

16 correct?

17 A. We tested because we wanted to see whether -- there 's

18 actually an alternative prediction, too.  So it's  a little bit

19 more complex than the way you are describing it.  But we -- we

20 test the hypothesis because we always pose one si de of the

21 hypothesis.

22 In fact, in this matter of gay and lesbian, which  we

23 call kind of having dual minority identities, the  one theory or

24 one hypothesis that they would have more -- becau se they now

25 have two kind of minority identities or disadvant aged, but the
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 1 other theory was that they actually would do bett er because

 2 somehow their experience as black and exposed to racism would

 3 somehow give them special coping ability so that when they deal

 4 with the gay homophobia, that they can somehow do  better.

 5 So those are the two sides, and we certainly pose d

 6 the hypothesis as one side when we tested it.

 7 Q. Well, two questions.  First of all, do you consider  that a

 8 very parsimonious explanation?

 9 And I don't mean your words.  I mean as a theoret ical

10 matter.  Is that a parsimonious theory?

11 A. Parsimonious in what way?

12 Q. In the way you use it in the social sciences.  And you

13 have used that word.

14 A. Exactly, but I have used it in different contexts, so --

15 Q. My understanding is that parsimonious means simple,  and

16 that in the social sciences -- in science in gene ral a simpler

17 answer is preferred to a more complex one, as lon g as they both

18 fit the data, is that correct?

19 A. You want me to say if that is preferable in social

20 sciences?

21 Q. Yes.

22 A. There is disagreements about that.  So a more parsi monious

23 explanation is preferable if you look to kind of -- in some

24 ways, you know, you are looking for the pithiest and

25 most simple, as you said, explanation that can ex plain the
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 1 widest phenomenon.

 2 But on the other side of parsimony, there are peo ple

 3 and, you know, a study that -- a philosophy of sc iences that

 4 say that parsimony is not good because it doesn't  allow you to

 5 understand the details and the workings; that it could

 6 oversimplify, in other words.

 7 So that is a debatable thing.  But, certainly, we  are

 8 interested in those questions of parsimony in the  way that may

 9 be referred to.

10 Q. Okay.

11 A. So we are interested in those questions.  We want t o see,

12 is it parsimonious?  Is it explaining a cross sit uation and a

13 cross populations and so forth.  It's certainly w hat makes my

14 work interesting.

15 Q. Okay.  Thank you.

16 Now, please, look at tab nine in the witness bind er.

17 (Witness complied.) 

18 Q. And you will find a document that's pre-marked DIX- 1253?

19 A. Yes.

20 Q. Can you identify this document?

21 A. Yes.  That's an article I published in the American

22 Journal of Public Health in 2008.

23 Q. Thank you.  

24 MR. NIELSON:   And, your Honor, I would like to

25 introduce DIX-1253 into evidence.
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 1 MR. DUSSEAULT:  No objection.

 2 THE COURT:  1253 is admitted.

 3 (Defendants' Exhibit 1253 received in evidence.) 

 4 MR. NIELSON:   Thank you.

 5 BY MR. NIELSON:  

 6 Q. And this document describes a study that you conduc ted,

 7 correct?

 8 A. Yes.

 9 Q. Thank you.

10 And, please, look at the top -- there's three col umns

11 actually, but look in the first page, the top of the first

12 column -- or the second column, the middle column ?

13 A. Uh-huh.

14 Q. And now you stated a minute ago that you were -- yo u were

15 not inclined to agree with my statement that the social stress

16 theory would predict that black and Latino lesbia ns -- well,

17 LGB individuals would have more mental disorders than white

18 non-Hispanic LGB individuals.  

19 But I would like to read that to you.  It says,"

20 Social stress theories" -- 

21 A. I don't think I said that.

22 Q. Well, do you agree with that?

23 A. Can you repeat it?

24 Q. Okay.  The social stress model would also predict t hat

25 within the LGB community African-American and Lat ino LGB
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 1 individuals would suffer from a higher prevalence  of mental

 2 disorders than white non-Hispanic individuals, co rrect?

 3 A. Yes.  I said that was the hypothesis we tested.

 4 Q. Okay.

 5 A. So I didn't disagree with that, but I also said tha t there

 6 is -- there is a debate, you know, that we tried to address in

 7 studying this topic.  So there is one side and th e other side

 8 in terms of the dual identity.  That's what I was  saying

 9 earlier.

10 So that was the hypothesis we tested --

11 Q. Now, the -- 

12 (Court reporter interruption.) 

13 Q. Have you completed your answer?

14 A. Yes.

15 Q. I apologize.

16 Now, the first sentence here says:  

17 "Social stress theories lead us to expect

18 that compared with socially advantaged

19 groups, disadvantaged groups are at a higher

20 risk for mental disorders."

21 A. Yes.

22 Q. You agree with that statement, correct?

23 A. Yes.

24 Q. So we, thus, hypothesized, one, that black and Lati no

25 lesbians, gay men and bisexual individuals have m ore mental
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 1 disorders than do white lesbian gay men and bisex ual

 2 individuals because they are more -- exposed to m ore stress

 3 related to prejudice, discrimination -- excuse me , prejudice

 4 and discrimination associated with their race, et hnicity?

 5 A. Correct.

 6 Q. All right.  And you believe that hypothesis followe d from

 7 the social stress theory, correct?

 8 A. Yes.

 9 Q. Thank you.

10 All right.  And then in this study you found that

11 African-Americans and Latino lesbians, gay men an d --

12 (Court reporter interruption.) 

13 Q. And in this study you found that African-American a nd

14 Latino lesbians, gay men and bisexual individuals  did not have

15 a higher disorder prevalence than did white parti cipants,

16 correct?

17 A. Than the white lesbian, gay men and bisexuals.

18 Q. Correct.

19 A. Yes.

20 Q. And I guess the white non-Hispanic lesbian, gay men  and

21 bisexuals.

22 A. Right.

23 Q. And this finding was contrary to your hypothesis, c orrect?

24 A. Right.

25 Q. All right.  Thank you.
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 1 And you found that African-American lesbians, gay  men

 2 and bisexuals have significantly fewer disorders than did white

 3 participants, correct?

 4 A. I think in some of the findings that was significan tly

 5 fewer, yes.

 6 Q. Okay.  And let's look at -- let's look at page -- t his

 7 first page in the third column, and I will read s tarting with

 8 the second paragraph -- the second sentence, it s ays:

 9 "Contrary to our hypothesis, black and Latino

10 lesbians, gay men and bisexual individuals

11 did not have a higher disorder prevalence

12 than did white participants.  Indeed, black

13 lesbians, gay men and bisexual individuals

14 had significantly fewer disorders than did

15 white participants."

16 A. Right.  The black --

17 Q. Okay.  So that is correct?

18 A. Yes.  But the -- yes.

19 Q. Okay.  Thank you.

20 And you found that the prevalence of disorders am ong

21 Latino lesbians, gay men and bisexual individuals  was similar

22 to that --

23 (Court reporter interruption.) 

24 Q. Okay, sorry.

25 And you found that the prevalence of disorders am ong
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 1 Latino lesbians, gay men and bisexual individuals  was similar

 2 to that of white lesbians, gay men and bisexual i ndividuals,

 3 correct?

 4 A. With the exception of serious suicide attempts, tha t is

 5 correct.  But we found them to have a higher prev alence of

 6 serious suicide attempts in history.

 7 Q. But not of disorders generally, correct?

 8 A. Of those three disorders, right.

 9 Q. Okay.  Thank you.

10 And men and women did not differ substantially in

11 disorder prevalence, correct?

12 A. Correct.

13 Q. In terms of implications to social stress theory, t his

14 study reported inconsistent findings, correct?

15 A. Within the context of this particular questions tha t were

16 raised in this study, but it is not inconsistent with the

17 general -- what I testified to, which was about t he difference

18 between gay, lesbian and heterosexual.

19 So within that gay and lesbian group, there was n ot

20 the finding that supported the idea that if you h ad an added --

21 sorry, an added minority identity, that that will  add more

22 disorders to you.

23 But as a group, they had more disorders than

24 heterosexuals --

25 Q. Correct.  But the --
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 1 A. -- which is not reported here because this is just looking

 2 at one particular aspect of it.

 3 Q. But the results regarding race, ethnicity were

 4 inconsistent with your predictions made on the ba sis of social

 5 stress theory, correct?

 6 A. Again, within the context of that, yes.

 7 Q. Thank you.  And these results regarding race and et hnicity

 8 were inconsistent with other's predictions made o n the basis of

 9 social stress theory, correct?

10 A. What is it?  With other peoples, yes.

11 Q. Yes, thank you.  

12 And you found it notable that the race ethnicity

13 patterns reported here among lesbians, gay men an d bisexual

14 individuals were similar to race differences foun d among

15 heterosexual individuals in general population st udies,

16 correct?

17 A. Yes.  But, again, as a group, they were all elevate d; but

18 the differences within the group of gay men, lesb ians were

19 consistent in that sense of that hypothesis that I tested,

20 although there were some differences.  But I don' t think it's

21 relevant to what you are asking right now.

22 Q. No, I understand that.

23 And you stated that you believed that further

24 research needs to explain the seeming contradicti on of social

25 stress predictions, correct?
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 1 A. Absolutely.  We always think that further research is

 2 necessary.

 3 Q. Yes.

 4 A. That's what we do.

 5 Q. That's how you stay in business.

 6 (Laughter.) 

 7 Q. And some lawyers predict that litigation is always

 8 necessary, too.  But, thank you.

 9 The social stress model would also predict that

10 within the LGB community, racial and ethnic minor ities would

11 suffer from lower levels of well-being than white s, correct?

12 A. Yes.  The same rationale.

13 Q. And the social stress model would predict that with in the

14 LGB community, racial and ethnic minorities would  suffer from a

15 higher prevalence of depression than whites, corr ect?

16 A. I think -- is it repeating the same thing we discus sed,

17 because -- 

18 Q. I just asked you about mental disorders, which I

19 understood it to be the subject of the study we j ust read.

20 Now I'm asking about well-being first, and then

21 suicide attempts second.

22 A. Oh, okay.  I'm sorry.

23 So regarding well-being.  Again, it will be the s ame

24 basic pattern.  You would -- on one hand, the soc ial stress

25 part of it would say they have another minority i dentity,
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 1 therefore, they should have more disorder.

 2 The coping, I guess, hypothesis you can say would  say

 3 the opposite.  

 4 And with regard to suicide, yes, you would expect

 5 them to have more.

 6 Q. Okay.  So the answer is that the social model -- th e

 7 stress model would predict that within the LGB co mmunity,

 8 racial and ethnic minorities would suffer from a higher

 9 prevalence of depression than whites?

10 A. Yes.

11 Q. Is that correct?

12 And I apologize, I misspoke.  The study I'm going  to

13 look at next is about depression and well-being.

14 A. Okay.

15 Q. Okay.  Thank you.

16 Now, please turn to tab 10 in the witness binder.

17 (Witness complied.) 

18 Q. You will find a document that's pre-marked DIX-1252 .  And

19 can you identify this document?

20 A. Yes.  That's another study from the same -- sorry.

21 Another paper that was published from the same st udy, looking

22 at the different outcomes that you mentioned actu ally, and it

23 was published in the American Journal of Orthopsychiatry in

24 2009.

25 MR. NIELSON:   Your Honor, this is also an exhibit

Case3:09-cv-02292-JW   Document464    Filed01/15/10   Page247 of 322



MEYER - CROSS EXAMINATION /  NIELSON    917

 1 that was designated by both parties.  I believe t he plaintiffs

 2 designated it as Exhibit No. 999.  And it may hav e been among

 3 that list that Mr. Dusseault submitted, though I can't recall.

 4 THE COURT:  It is.

 5 MR. NIELSON:   Okay.  Thank you.

 6 THE COURT:  So that's in.

 7 MR. NIELSON:   It's in?  All right.  Thank you.

 8 BY MR. NIELSON:  

 9 Q. Now, this document describes another study you have

10 conducted, correct?

11 A. It's the same study.  It's a different analysis on the

12 same -- the same sample that was in the other pap er we just

13 discussed.  So it's the same people, but a differ ent outcome,

14 as you mentioned.

15 Q. All right.  So it's the same study, but a different  aspect

16 of that study?

17 A. Exactly.

18 Q. All right, thank you.

19 And in this study you did not find decreased

20 well-being or increased depression in racial ethn ic minority

21 respondents as a whole, correct?

22 A. In the -- again, those are the gay and lesbian blac k

23 and -- yes.  Consistent with what we were just sa ying with the

24 other study, yes.

25 Q. Right.  And this finding was contrary to your hypot heses
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 1 stemming from minority stress theory about the ad ded stress

 2 that racial, ethnic, minority status would place on --

 3 (Court reporter interruption.) 

 4 Q. Sorry.

 5 And this finding was contrary to your hypotheses

 6 stemming from minority stress theory about the ad ded stress

 7 that racial, ethnic, minority status would place on LGB

 8 individuals, correct?

 9 A. Yes.

10 Q. And your finding regarding mental health and well-b eing of

11 African-American LGB persons is consistent with r esults of

12 studies of the general population that found that  despite

13 greater exposure to discrimination and prejudice,

14 African-Americans do not have a higher prevalence  of most

15 common mental disorders than whites, correct?

16 A. Yes.  

17 Q. And studies have found this is true with respect to  both

18 the general population and LGB populations, corre ct?

19 A. Again, it's correct in the sense of black versus wh ite

20 LGB, but the LGB versus heterosexuals, which is w hat I was

21 testifying to, that was higher.

22 But in the general population, meaning non- -- we ll,

23 not necessarily gay samples, the finding is that as you

24 described it.

25 Q. Okay.  And we will turn to the studies of heterosex uals
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 1 versus LGB individuals immediately after this exh ibit, but I'm

 2 testing the minority stress theory generally, whi ch is why I'm

 3 exploring some of the work you've done relating t o gender and

 4 race.

 5 A. Okay.

 6 Q. Now, other studies have shown that African-American s, in

 7 fact, have higher self-esteem and well-being than  whites,

 8 correct?

 9 A. That's in the general population.

10 Q. Yes.

11 A. Yes.

12 Q. Look at page eight of this exhibit.  And, again, we  are at

13 tab 10.

14 Starting about halfway down in the middle of the

15 paragraph at the bottom of the second column, I'm  going to read

16 that to you.  It says:

17 "That our results show inconsistent support

18 for minority stress hypotheses should lead to

19 a reexamination and, if necessary,

20 elaboration of the minority stress model.  We

21 are particularly struck by the finding that

22 black LGB respondents, clearly a

23 disadvantaged social group in American

24 society, do not show higher levels of

25 depressive symptoms and lower levels of
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 1 well-being than their white counterparts.

 2 This finding clearly challenges minority

 3 stress theory.  That this finding is

 4 consistent with findings about black/white

 5 differences and well-being in the general

 6 population, as well as findings regarding

 7 differences and prevalence of mental

 8 disorders between black and white LGB,

 9 strengthens our confidence that these

10 findings are not a result of some bias in 

11 our study."

12 Those are your words, correct?

13 A. Yes.

14 Q. And does that fairly summarize --

15 A. That's one of the conclusions that we came to, yes.

16 Q. Okay.  And turn over the page to the next paragraph , the

17 top of the page nine in the first column.  It say s:

18 "The lack of parsimony in our results

19 represents a challenge in social stress

20 theory.  It suggests that the theory cannot

21 be applied uniformly and that greater

22 definitions and distinctions are necessary in

23 future research."  

24 Correct?

25 A. Correct.
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 1 Q. And we discussed parsimony a minute ago, correct?

 2 A. It is saying exactly what I said, that -- I guess, the

 3 word "challenge" needs to be explained.

 4 What I'm saying here is that we need to examine,

 5 because of those differences, the commonalities a nd

 6 divergences, we need to try to better -- we would  call it

 7 specify the model; that it will be a better model  predicting

 8 those types of outcomes so that they -- so we can  explain them

 9 better.

10 Q. But you said that it means that the theory cannot b e

11 applied uniformly and that greater definition and  distinctions

12 are necessary, correct?

13 A. Exactly.

14 Q. All right.  Thank you.

15 Please turn to tab 11 in the witness binder, and

16 you'll find a document pre-marked DIX-1246.  

17 (Witness complied.) 

18 Q. Can you identify this document?

19 A. 1246?

20 Q. Yes.  It's tab 11.

21 A. Yes.  That's an article that I wrote that was publi shed in

22 the Journal of Health and Social Behavior in 1995.

23 Q. Thank you.

24 MR. NIELSON:   And, again, this is one that was

25 designated by the plaintiffs as 1002, your Honor,  and I believe
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 1 that it is in evidence.

 2 THE COURT:  Very well.

 3 MR. DUSSEAULT:  No objection.

 4 MR. NIELSON:   Correct?

 5 MR. DUSSEAULT:  I'm sorry?

 6 MR. NIELSON:   1002, PX 1002.  Could I have opposing

 7 counsel confirm that that was admitted?

 8 THE COURT:  Yes.  1002?  

 9 MR. NIELSON:   Yes.

10 THE COURT:  Is in.

11 MR. NIELSON:   Okay.  Thank you.

12 BY MR. NIELSON:  

13 Q. Okay.  Now, this document discusses a study you con ducted,

14 correct?

15 A. Yes.  This was my dissertation study.

16 Q. This was your doctoral dissertation, you said?

17 A. This was based on the dissertation.  This is a publ ication

18 that came out of it, yes.

19 Q. Okay.  Thank you.

20 All right.  Now, please look at page 39 in the mi ddle

21 of the -- well, towards the top of the second col umn, about

22 three sentences into the first full paragraph, yo u write:  

23 "It has been predicted that, if minority

24 position is stressful, and if the stress is

25 related to psychological distress, the
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 1 minority groups must have higher rates of

 2 distress than non-minority groups.  But

 3 studies that compared rates of distress and

 4 disorder between blacks and whites, women and

 5 men, and homosexuals and heterosexuals did

 6 not confirm such predictions, leading some

 7 researchers to refute minority stress

 8 conceptualizations."

 9 And the study goes on to list a number of citatio ns,

10 a number of studies, including -- I believe I cou nt nine on,

11 quote, gay/straight differences, correct?

12 A. Right.

13 Q. So those studies, at least, do not support the soci al

14 stress model as it applies to LGB individuals, co rrect?

15 A. Those are the studies that I was referring to befor e when

16 you asked me the questions about Evelyn Hooker an d so forth

17 that in the past demonstrated that.

18 And as I also said in many of the publications, t hat

19 the studies in the 90's are the ones that began t o use more

20 advanced accepted methods that begin to show this  difference.

21 And, in fact, the point of this article is to sho w

22 the support for minority stress.  And this is the  article that,

23 actually, I first introduced the concept and demo nstrated how

24 it does work.  In other words, it is supported.  So this was

25 just the introduction to this.
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 1 Q. All right.  Thank you.

 2 But these studies that you cite here you characte rize

 3 as studies that compared rates of distress and di sorder between

 4 homosexuals and heterosexuals and did not confirm  such

 5 predictions.  

 6 And the predictions to which you are referring

 7 earlier in that sentence already:  

 8 "It has been predicted that, if minority

 9 position is stressful, and if this stress is

10 related to psychological distress, then

11 minority groups must have higher rates of

12 distress than non-minority groups."  

13 Correct?

14 A. So those older studies did not show that, as we    showed

15 --

16 Q. Sorry --

17 A. -- yesterday.

18 Q. All right.  So those studies, at least, were incons istent

19 with your model, correct?

20 A. Yes.

21 Q. Okay.  Thank you.

22 And your 1995 study did not look at inter-group

23 comparisons, correct?  By "intergroup comparisons " I mean

24 comparisons between heterosexuals and LGB individ uals.

25 A. No.  I did this most fully in the 2003 article that  we
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 1 discussed earlier.

 2 Q. Yes.  But in 1995 you did not, correct?

 3 A. This was looking at a group of gay men.

 4 Q. And, in fact, in that article you stated that -- ju st

 5 lower down to the page, you say:

 6 "I suggest that we must reexamine our

 7 reliance on evidence from intergroup

 8 comparisons of rates of distress.  Despite

 9 the intuitive appeal of this approach,

10 numerous methodological problems lead to

11 bias, making it difficult to interpret the

12 evidence from studies using this approach."

13 Correct?

14 A. This refers to -- you know, we refer to different

15 generations of studies in psychiatric epidemiolog y.  There was

16 a huge shift in understanding how to do studies l ike that.

17 So I'm saying here, what I said in that -- what y ou

18 are quoting, that those older articles are not a good

19 indication for the assessment of those difference s because they

20 didn't use sampling methodologies that would be c orrect, that

21 would allow us to make -- to draw those conclusio ns.  They

22 didn't at the time have diagnostic criteria that were that

23 clear, and they certainly did not have any measur es to assess

24 those.

25 So there were a lot of methodological problems in
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 1 those earlier studies, including the studies that  we were

 2 discussing earlier when you quoted some of the, a gain, early

 3 studies that do not talk to the effect off preval ence.

 4 So they would have been two groups of gay versus

 5 straight, but they were not studies of prevalence  in the

 6 population.  So, therefore, they are not reliable  as an

 7 estimate of the difference in the prevalence.

 8 Q. Okay.  But you said -- you suggest -- quote:  

 9 "I suggest that we must reexamine reliance on

10 evidence from intergroup comparisons of rates

11 of disorder (sic)."  

12 Correct?

13 A. Yes.  Because of that problem, and other issues tha t I

14 think I list here.

15 Q. Okay.  And thank you.

16 And that's why you did not conduct an intergroup

17 study in 1995, correct?

18 A. I wouldn't say that is why I didn't conduct it, but  I was

19 using this study as another anchor on this proble m, on this

20 question.

21 As I said, we used -- we tried to use different

22 approaches to study the same problem from differe nt sides so

23 that we can see convergences and inconsistencies so that we

24 can, by looking at those, improve our way that we  understand

25 the problem and the theories.  That is not unique , you know, to
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 1 these studies.

 2 For example, there was a time that people thought

 3 that all cancers are caused by some kind of a gen etic mutation.

 4 And then they find studies that don't confirm tha t and,

 5 therefore, they go on and investigate further and  they say, Oh,

 6 some studies, some -- sorry -- cancers are caused  by an

 7 infectious agent.  So that's what I mean by impro ving the

 8 model.  So now we understand something a little b etter about

 9 how cancer is caused.

10 So in the same way we always try to challenge our

11 results and our studies using different methodolo gies,

12 different ways of assessing the basic theory that , you know, we

13 discussed here as social stress and use it -- so when I say the

14 word "challenge," we use it to further study thin gs that are

15 discovered in, let's say, inconsistencies.  So so me of the

16 inconsistencies that you described are now the su bject of

17 further investigation.

18 Q. Okay.  Thank you.

19 But you found -- your findings in this study

20 contrasted with the previous evidence compiled on  minority

21 stress, correct?

22 A. Well, this study was looking within a group of gay men.

23 It contrasts with those older studies that, as I said, did not

24 show the differences.  

25 But as I also said, there were studies that were not
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 1 up to par in terms of how we assess those issues now in terms

 2 of their ability to represent the population prev alence or the

 3 proportion of people in the population that have the disorder.

 4 Q. All right.  I'm not asking about the methodology of  the

 5 previous studies.  I'm just asking whether your f indings in

 6 this study were inconsistent with those studies?

 7 A. I mean, I guess you could -- I think I would say th at the

 8 older studies were inconsistent with this new fin ding.

 9 Q. Okay.  And please turn to page 51, if you would, pl ease,

10 sir?

11 A. Yeah.

12 (Witness complied.) 

13 Q. Okay, Professor Meyer, let's -- right in the middle  of the

14 second column on page 51, you write:

15 "These findings contrast with previous

16 evidence compiled on minority stress.  When

17 studies compared rates of disorder or

18 distress between minority and non-minority

19 groups, we found little evidence that

20 minority stress is related to adverse mental

21 health."  

22 Correct?

23 A. Yes.  Those are those old studies that I mentioned.

24 Q. Thank you.

25 And in the last -- in the last paragraph of that
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 1 page, a little farther down, you say:  

 2 "Certainly the issue of rates of disorder and

 3 distress cannot be sidestepped and will have

 4 to be addressed, too.  But if the present

 5 findings are convincing, we must address the

 6 question of rates of difference with this

 7 evidence in mind.  The issue, thus, becomes

 8 one of explaining why there are no

 9 differences in rates of disorder between

10 minority and non-minority populations and how

11 such findings could be consistent with the

12 evidence that not just social conditions do,

13 in fact, have adverse mental health effects."

14 And you wrote that, correct?

15 A. Yes.

16 Q. Okay.  Thank you.

17 A. It's kind of what I was just trying to explain as w ell,

18 that --

19 Q. Thank you.

20 Let's turn back to tab three.  And we discussed t his

21 document a moment ago and it's in evidence, so we  can go

22 straight to it.

23 THE COURT:  Tab?

24 MR. NIELSON:   Three, your Honor.

25
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 1 BY MR. NIELSON:  

 2 Q. And this is your 2003 article where you did look at

 3 intergroup comparisons, correct?

 4 A. Correct.

 5 Q. Yes, thank you.

 6 And in the middle --

 7 THE COURT:  Page?  What page?

 8 MR. NIELSON:   That was just a general question, your

 9 Honor.

10 THE COURT:  I thought you were about ready to read

11 something.

12 MR. NIELSON:   I am.

13 BY MR. NIELSON:  

14 Q. Now I will direct -- ask you, Professor Meyer, to t urn to

15 page 684.

16 (Witness complied.) 

17 Q. Okay.  Please look at the second sentence of the fi rst

18 full paragraph.  It starts, "In drawing."

19 A. Uh-huh.

20 Q. (As read)

21 "In drawing a conclusion about whether LGB

22 groups have higher prevalences of mental

23 disorders, one should proceed with caution.

24 The studies are few, methodologies and

25 measurements are inconsistent and trends in
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 1 the findings are not always easy to

 2 interpret.  Although several studies show

 3 significant elevation in prevalence of

 4 disorders in LGB people, some do not."

 5 So at the time you wrote this, you believed that,  at

 6 least, some of the previous studies were inconsis tent with the

 7 minority stress model, correct?

 8 A. We are talking still about the same studies that we re the

 9 older studies.  And the reason that I did this pa per is to use

10 only the better studies, the ones that can actual ly answer the

11 question, and that's what the findings in this pa per

12 demonstrate.

13 Q. Okay.  Thank you.

14 Now, please look at page 685.  Look at page 685 a nd

15 look at the second full paragraph on the page.  Y ou describe --

16 well, I will just read it:

17 "Two studies assess the risk for completed

18 suicides among gay men.  These studies assess

19 the prevalences of homosexuality among

20 completed suicides and found no

21 overrepresentation of gay and bisexual men,

22 concluding that LGB populations are not at

23 increased risk for suicide.  Thus, findings

24 from studies of completed suicides are

25 inconsistent with studies finding the LGB
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 1 groups are at higher risk of suicide ideation

 2 and attempts than heterosexuals."

 3 And then in the last sentence of that paragraph  you

 4 say:

 5 "Considering the scarcity of studies, the

 6 methodological challenges and the greater

 7 potential for bias in studies of completed

 8 suicide, it is difficult to draw firm

 9 conclusions from their apparent refutation of

10 minority stress theory."  

11 Correct?

12 A. This concerns a particular type of study that looks  at

13 completed suicide -- as those people who are dead  -- and,

14 therefore, it is -- there are only two of those a nd it is very

15 hard to assess the proportion of people there who  were gay.

16 So that's why I said that it is hard to draw

17 conclusions for those two studies.

18 Q. But at least on their face they -- you describe the m as

19 presenting an apparent refutation of minority str ess theory,

20 correct?

21 A. Apparent, yes.  But I also say in the same paragrap h that

22 the methodological problems would preclude you fr om drawing

23 those conclusions.

24 Q. All right.  And you said it was -- 

25 "Considering the scarcity of studies, the
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 1 methodological challenge and greater

 2 potential for bias, it's difficult to draw

 3 firm conclusions."

 4 That is correct.

 5 A. About this particular issue of completed suicides.

 6 Q. Yes.  Thank you.

 7 Now, your 2003 study did conclude that LGB

 8 individuals have a higher prevalence of mental di sorders than

 9 heterosexuals, correct?

10 A. Yes.

11 Q. Okay.

12 A. As I said before, this was not my study.  This was what we

13 call a meta-analysis, which is a method of gather ing data and

14 information from other studies.  So I -- I looked  at the other

15 studies and came up with the statistics that desc ribe the

16 aggregate of those studies.

17 So the purpose of that is to get a better handle on

18 those estimates because you are using not just on e study, but

19 several studies that are available to you.

20 Q. Correct.  And you -- you relied on two types of stu dies,

21 correct; studies that targeted LGB groups using n on-probability

22 samples, and studies that used probability sample s of the

23 general populations that allowed identification o f LGB versus

24 heterosexual groups, correct, in your meta-analys is?

25 A. I looked at all of those studies, but in conclusion s I
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 1 relied only on the studies that used probability samples.

 2 The studies that don't use probability samples ar e

 3 exactly the ones we were discussing earlier and w hich is why I

 4 said that you cannot really draw good conclusions  from them in

 5 terms of estimating prevalence.

 6 So I looked at, I think, all of the studies that were

 7 available going back, I think, to the 70's.  And so when I --

 8 when you say "rely," I certainly looked at all of  those, but in

 9 the meta-analysis I -- as most people do, you cre ate a

10 selection criteria for which studies you want to include and.

11 In this case there were -- I looked specifically at the ones

12 that were community studies that are very large a nd that

13 involve probability samples, because probability samples allow

14 us to then estimate back into the population the proportions,

15 the prevalences as we called them.

16 Q. So when you say -- you looked at the first type of

17 non-probability study, but you ultimately didn't rely on that,

18 is that your explanation?  

19 A. In the meta-analysis.

20 Q. So the meta-analysis was based only on the -- well,    let

21 me get your exact words.  It's the -- well, the p robability

22 samples of the general population that allowed id entification

23 --

24 A. I think I did both, and I show -- but in terms of d rawing

25 conclusion -- I looked at different things, but i n terms of
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 1 drawing conclusion about prevalences, I relied on  those studies

 2 that are probability studies and --

 3 Q. Okay.  Thank you.  I wasn't clear on that from read ing the

 4 article, and I appreciate that clarification.

 5 So let's talk just about those probability studie s

 6 then.  The second group of studies you reviewed, the

 7 population -- well, the population-based studies do suffer from

 8 some methodological deficiencies, correct?

 9 A. The population-based studies?

10 Q. Yes.

11 A. All studies suffer from methodological deficiencies , but

12 the population based studies are the best ones th at we have to

13 addresses this question.

14 Those are very large population-based studies tha t

15 the entire United States Public Health Service re lies on.

16 Those were the only evidence we have for prevalen ces of mental

17 disorders in the United States.

18 Q. Thank you.  

19 And because none of these studies was a priori

20 designed to assess mental health of the LGB group s, they were

21 not sophisticated in the measurement of sexual or ientation,

22 correct?

23 A. Yes.  Those were general population studies and the  LGB

24 group were basically -- whoever happened to have been gay

25 within the general population was included by vir tue of the
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 1 probability sampling.

 2 Q. The studies classified respondents as "homosexual" or

 3 "heterosexual" only on the basis of past sexual b ehavior,

 4 rather than using a more complex matrix that asse ssed identity

 5 and attraction in addition to sexual behavior, co rrect?

 6 A. I actually -- if I said that, I assume it's correct , but I

 7 actually don't remember that all of them used eve n the exact

 8 same.  

 9 But they usually would choose one measure and,

10 therefore, they don't have a more complex measure .  I -- I

11 don't remember independent that they all used the  exact same

12 measure that you just quoted, but --

13 Q. Please look at page 685 in the second column.  It's  the

14 last full paragraph on that page, so it's above t he carryover.

15 And about part way down, I'm going to read it to you, it says

16 -- after the sentence -- the first sentence says that:  

17 "...they, too, suffer from methodological

18 deficiencies."  

19 But then I'll start reading in full.  It says:  

20 "This is because none of these studies was a

21 priori designed to assess mental health of

22 LGB groups.  As a result, they were not

23 sophisticated in the measurement of sexual

24 orientation.  The studies classified

25 respondents as homosexual or heterosexual

Case3:09-cv-02292-JW   Document464    Filed01/15/10   Page267 of 322



MEYER - CROSS EXAMINATION /  NIELSON    937

 1 only on the basis of past sexual behavior.

 2 In one year," and there is a citation to a

 3 study, "in five years," and another citation,

 4 "or over the lifetime," and a third citation,

 5 "rather than using a more complex matrix that

 6 assessed identity and attraction in addition

 7 to sexual behavior," and another citation.

 8 "The problem of measurement could have

 9 increased potential error due to

10 misclassification which, in turn, could have

11 led to selection bias."

12 Does that refresh your recollections?

13 A. Yes.  I don't know if I'm referring here to a parti cular

14 group or study, but let me just say that if this is true about

15 all the studies that I use, but it may be.  But i n general,

16 this is true the way you described it.

17 There have been studies of this nature that use n ot

18 just this one thing, but they all use a selected measure that

19 they find the most relevant to their purpose.

20 So I just can't confirm that all of the ones here  --

21 I would actually be surprised if they all used th is exact same

22 measure, but --

23 Q. Well, just answer that -- I'm sorry.  Go ahead.

24 A. Basically, the main point that they do not use the more

25 complex ways of measuring that I agree with.
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 1 Q. Thank you.

 2 And these population studies also suffer because they

 3 included a very small number of LGB people, corre ct?

 4 A. Correct.  But let me just say, this is why I conduc ted the

 5 meta-analysis, which allows you to, in a sense, i ncrease your

 6 sample because you are then aggregating all of th em.

 7 But, on the other hand, you are limited by some - -

 8 maybe some comparisons that you might want to do.   But to

 9 conduct the meta-analysis I aggregated them to ov ercome this

10 problem of small sample sizes.

11 Q. And, please, look at page 688, if you would.  And s tarting

12 at the middle of the carryover paragraph, as you see it on 688,

13 you write:

14 "My use of a meta-analytic technique to

15 estimate combined ORs somewhat corrects this

16 deficiency, but it is important to remember

17 that a meta-analysis cannot overcome problems

18 on the studies in which it is based."

19 Correct?

20 A. It cannot overcome all the problems, but in this

21 particular example that you used, it certainly ov ercomes the

22 problem of the sample size.  That's because you a re adding all

23 of those sample together.

24 But as I said, there is no method that is like a

25 hundred percent perfect, but it specifically over comes the
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 1 problem of both sample size and, also, what we ca ll sampling

 2 error.  So that if you just rely on one sample, y ou might have

 3 some specific biases connected with that; but if you aggregate,

 4 you know, five samples, then that error will get lost within

 5 that bigger number of studies.  So that's what it  does.

 6 But it certainly doesn't, for example, overcome t he

 7 issue of measurement because they all -- you know , you can't

 8 change the measures that they use.  So it depends  on what, you

 9 know, you are talking about.

10 Q. So it may overcome sample size, but it wouldn't ove rcome a

11 lack of precision in the definition of LGB indivi duals,

12 correct?

13 A. I didn't say there was a lack of precision.  But if  there

14 were a lack of precision -- I said they didn't us e as a -- the

15 measure that they did use could have been precise , but they

16 didn't use a more complex measure.

17 But it wouldn't overcome measurement -- we call i t

18 measurement error, although it would help, becaus e of that

19 question -- because of that issue that I just sai d related to

20 sampling error.

21 So, again, the best way to explain it is that whe n

22 you take -- even if one study has an error and ma ybe another

23 one has another error, when you aggregate them al l together,

24 they all part of it; but the larger pattern that you see will

25 emerge despite different errors that will get -- they are much
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 1 better than if you just relied on the one study w ith the error

 2 or with the bias.  

 3 Q. But still a meta-analysis cannot overcome all the p roblems

 4 in the study on which it's based, correct?

 5 A. No.

 6 Q. And it's important to interpret results of a meta-a nalyses

 7 with caution on the critical perspective, correct ?

 8 A. Absolutely, yeah.

 9 Q. All right.  And in this 2003 study, you described y our

10 conclusions as:  

11 "Inconsistent with research and theoretical

12 writings that can be described as a minority

13 resilience hypothesis which claims that

14 stigma does not negatively affect

15 self-esteem."  

16 Correct?

17 A. Yes.

18 Q. And you described your conclusions as:  

19 "Inconsistent with studies that showed that

20 blacks do not have a higher prevalence of

21 mental disorders than whites as expected by

22 minority stress formulations."  

23 Correct?

24 A. Yes.

25 Q. You stated:  
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 1 "Further research must address this apparent

 2 contradiction."  

 3 Correct?

 4 A. Yes.

 5 Q. And please look at 688 again.  I guess if you are s till

 6 there, that would be great.

 7 A. Yes.

 8 Q. You write:

 9 "One problem which can provide a plausible

10 alternative explanation for the findings

11 about prevalences of mental disorders in LGB

12 individuals is that bias related to cultural

13 differences between LGB and heterosexual

14 persons inflates reports about history of

15 mental health symptoms.  It is plausible that

16 cultural differences between LGB and

17 heterosexual individuals cause a response

18 bias that led to overestimation of mental

19 disorders among LGB individuals.  This would

20 happen if, for example, LGB individuals were

21 more likely to report mental health problems

22 than heterosexual individuals."

23 And then your article goes on to identify several

24 reasons why LGB individuals might be more likely to report

25 mental health problems than heterosexual individu als, correct?
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 1 A. Yes.  That is one of the possible limitations in th e sense

 2 that, you know, we look at -- as I said earlier w hen I

 3 described the methodology of working on studies, we look at all

 4 kinds of potential explanations and try to addres s them, assess

 5 whether or not they are feasible, whether or not they threaten

 6 the conclusion and so forth.  So this is one of t he things I

 7 considered in looking at this evidence.

 8 Q. And you found -- and you said in your study that:  

 9 "To the extent that such a response bias

10 exists, it would have led researchers to

11 overestimate the prevalence of mental

12 disorders in LGB groups."  

13 Correct?

14 A. To the extent that it exists, it would.

15 Q. And, all right.  In his expert report Professor Her ek

16 wrote:

17 "In addition, lesbian, gay, bisexual people

18 face other stressors.  For example, because

19 the Aids epidemic has had a disproportionate

20 impact on the gay male community in the

21 United States, many gay and bisexual men have

22 experienced the loss of a life partner, and

23 gay, lesbian and bisexual people alike have

24 experienced extensive losses in their

25 personal social networks resulting from the
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 1 death of close friends and acquaintances.

 2 Treatment related to multiple losses is

 3 linked to higher levels of depressive

 4 symptoms."

 5 Do you agree with that statement?

 6 MR. DUSSEAULT:  Your Honor, could I ask for a

 7 citation and page?

 8 MR. NIELSON:   It's Paragraph 31, note 13 of the Herek

 9 report.  That's at tab two, if you would like to look at that.

10 And it's on --

11 A. I'm sorry.  What page?

12 BY MR. NIELSON:  

13 Q. Tab two, it's and it's Paragraph 31.

14 A. Okay.

15 Q. It appears to be on -- starts at the bottom of page  10.

16 It's in the footnote.  If you would like to look at that, I

17 read it.  I won't ask you to read it aloud, but i f you just

18 look at what he writes in that footnote.

19 A. Which footnote?

20 Q. 13.  It starts at the bottom of page 10.

21 A. You want me to read what it says?

22 Q. Just to yourself.

23 A. Oh, okay.

24 Q. My question is:  Do you agree with that statement?  I

25 already read --
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 1 A. Yes.  He's actually referring to something that I w rote

 2 apparently, yes.

 3 Q. Okay.  Thank you.

 4 MR. NIELSON:   Your Honor, I still have a fair amount

 5 of material.  Do you want me to continue?

 6 THE COURT:  Keep plowing.

 7 MR. NIELSON:   Yes, sir.  Yes, your Honor.

 8 BY MR. NIELSON:  

 9 Q. Please turn to tab 13 in the witness binder, Profes sor

10 Meyer.

11 A. Yes.

12 (Witness complied.) 

13 Q. You will see a document pre-marked DIX-1249.

14 A. Yes.

15 Q. Can you identify that document?

16 A. That's another article that I wrote, which was publ ished

17 last year in 2009 in a journal that's called Journal of

18 Counseling Psychology.

19 Q. Thank you.

20 MR. NIELSON:   And, your Honor, we had a slight

21 technical difficulty with this document.  The PDF  version that

22 we provided plaintiffs and, perhaps, the Court in advertently

23 had an exhibit stamp on each page and so that obs cured some of

24 the words.

25 We have corrected that problem in this hard copy,  and
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 1 we can provide corrected PDFs to the plaintiffs a nd the Court,

 2 if that's necessary.

 3 THE COURT:  The copy in my binder looks fine.

 4 MR. NIELSON:   The hard copy is correct.  The PDF, I

 5 believe, had the exhibit stamp on every page.

 6 THE COURT:  All right.  Well, why don't you correct

 7 that?

 8 MR. NIELSON:   We will take care of that, but I assume

 9 there is no prejudice since the citation was evid ent and

10 Professor Meyer wrote it.

11 And I would like to move that into evidence,

12 DIX-1249, the version without the exhibit stamps on every page.

13 THE COURT:  Fine.

14 MR. NIELSON:   Thank you.

15 THE COURT:  1249 is admitted.

16 (Defendants' Exhibit 1249 received in evidence.) 

17 BY MR. NIELSON:  

18 Q. Please look at page 23, Professor Meyer.

19 A. Yes.

20 Q. You write:

21 "But here lies the first problem for

22 researchers of LGB populations.  The

23 population's definition is elusive."  

24 So defining the LGB population as a potential

25 methodological problem in comparing mental health  outcomes of
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 1 LGB individuals to mental health outcomes of non- LGB

 2 individuals, correct?

 3 A. Where is it?  I assume that it is correct.

 4 Q. Well, that last question I didn't read from your re port.

 5 So if you disagree with it, let me know.

 6 You wrote that:  

 7 "Here lies the first problem for researchers

 8 of LGB populations."  

 9 A. Where is that?

10 Q. I'm sorry.  It's page 23, the second column, the bo ttom

11 paragraph, about the middle.  It's a carryover pa ragraph.

12 A. Okay.

13 Q. You write:

14 "But here lies the first problem for

15 researchers of LGB populations.  The

16 population's definition is elusive."

17 And then I asked you this question:  Is defining the

18 LGB population a potential methodological problem  in comparing

19 rates -- or comparing mental health outcomes of L GB individuals

20 to mental health outcomes of non-LGB individuals?

21 A. Is it...

22 Q. A potential methodological problem?

23 A. I'm not sure what you mean, what kind of problem.  As I

24 said, in this article defining the population, re gardless of

25 LGB or any population, is the first step in condu cting a study.

Case3:09-cv-02292-JW   Document464    Filed01/15/10   Page277 of 322



MEYER - CROSS EXAMINATION /  NIELSON    947

 1 And any study faces the challenge of definition o f the

 2 population because if you want to sample, you can not -- you

 3 know, you have to know who it is that you are sam pling from,

 4 and there is a variety of steps that one takes in  doing this.

 5 This is nothing specific to LGB populations, and some

 6 of the quotes I use here are just methodological issues.

 7 So when you say it causes a problem, I don't exac tly

 8 see that as a problem.  I see it as just, this is  part of what

 9 we do when we design a study.  We -- 

10 Q. Okay.

11 A.  -- look through all of those issues.

12 Q. My question was whether it causes a -- raises a pot ential

13 problem.

14 A. You know, I can come up with scenarios, I guess, bu t I

15 cannot answer that question in that generic form.   I would have

16 to see what exactly we're talking about.

17 It doesn't create a problem in principle, the fac t

18 that we have questions of definition.  As I said,  all studies

19 start with questions of definition.  So that fact  doesn't

20 create a problem.

21 Q. Now, in the article we were just looking at you not ed that

22 the population-based studies, one of the methodol ogical

23 problems they suffered from was that they did not  use a

24 sophisticated definition of the LGB population, c orrect?

25 A. That's not exactly how I said it.  What I said is t hat

Case3:09-cv-02292-JW   Document464    Filed01/15/10   Page278 of 322



MEYER - CROSS EXAMINATION /  NIELSON    948

 1 they used a -- that's, perhaps, a limitation that  they used one

 2 type of a definition, but I -- I mean, obviously,  I didn't

 3 think that there was that great of a problem and,  obviously,

 4 the reviews of this journal didn't think it was t hat great of a

 5 problem, and the people who quote it -- you know,  it's not --

 6 you are trying to suggest that it's some big prob lem.  It's

 7 not.

 8 Q. Well, I would like to explore that based on what yo u wrote

 9 in this article.

10 As you said in the first line, "The population's

11 definition is elusive," correct?

12 A. The population definition is elusive in every study .  This

13 is one of the greatest sampling methodologies.  S udman devotes

14 a lot of effort to try to address that and I quot ed it here.

15 As I said, this is the first step of trying to

16 establish a study.  If I wanted to study men, I w ould have to

17 define what age group, is there any particular re sidence that

18 I'm interested in or a region of the country.

19 This is just basic survey methodology.  This is t he

20 first step you have to define.  And it is -- it i s challenging,

21 you know.  If you are interested in issues relate d to birth

22 problems, are you going to study women of a parti cular age who

23 are -- you know, so those are just normal things.

24 What is a Latino?  Do you include Mexicans or do you

25 include Puerto Ricans?  This is what I'm talking about, that
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 1 this is the issue that sampling methodologies con front as they

 2 design a study.  And this is the first step, is t o define a

 3 population, which we call the general population.   Then you

 4 define the sampling population, which is a more s pecific

 5 definition of where you want to sample from.  And  there's

 6 further problems and issues of definition.

 7 Q. Let's talk about the first question you said, the g eneral

 8 sample, not specific sample for LGB individuals.

 9 Is there a correct definition of the general LGB

10 population?

11 A. Is there one correct definition?  As I explained in  this

12 article, the definition depends on your purpose i n the

13 research.  So just as there is no correct definit ion of Latino,

14 there is no correct or one correct -- it is corre ct if it is

15 responsive to the research questions that you are  trying to

16 answer.

17 So it is only correct in that sense that, did you  do

18 a good job in defining the population so that you  are getting

19 at the population that you intending to study?  Y ou know, we

20 talk about the kind of theoretical population and  the actual

21 population.  So it is correct only in the sense t hat you

22 correctly sample the population of intention.

23 So if I wanted to study last Latinos and I define d it

24 as Mexicans and Puerto Ricans, there is nothing i ncorrect about

25 it because I didn't include another Latino group,  if that's
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 1 what I was interested in.

 2 So in the same sense here, there is a variety of ways

 3 that you can measure what we are calling here in a general way

 4 LGB.  So, for example, you might want to measure the behavior

 5 as the only thing that you are interested in, in which case

 6 that will be a correct thing, if it makes sense f or your

 7 purpose.

 8 Q. Okay.  So I want to ask you two "yes" or "no" quest ions,

 9 if it's possible.

10 First, there is no one correct definition of the LGB

11 population, correct?  

12 A. For the purpose of particular research.

13 Q. Okay.  Second, definitions of sexual minorities var y,

14 correct?

15 A.   All definitions, by definition, vary.  If you are

16 talking about definitions, they vary.

17 Q. Let's be more concrete.  Let's look at page 24, the  first

18 full paragraph.  You write -- and this is startin g with the

19 second -- yes, the second sentence of the first f ull paragraph

20 in the first column on page 24.

21 You write:  

22 "Researchers have distinguished among sexual

23 identity, sexual behavior and attraction.

24 Although these overlap -- that is, a person

25 who is attracted to same-sex individuals may
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 1 also have sex with same-sex individuals --

 2 this overlap is not great.  Only among

 3 15 percent of women and 24 percent of men do

 4 the three categories overlap."

 5 A. In this particular study that I quoted, yes.

 6 Q. So we have three partially, but only partially over lapping

 7 concepts that have been used by researchers to de fine the LGB

 8 population; sexual identity, sexual behavior and attraction,

 9 correct?

10 A. Again, they might have used just one of them or the y might

11 have used more.  So those are three ways of defin ing that

12 people have used in the field, yes.

13 Q. And some researchers may use a combination of those ,

14 correct?

15 A. Exactly.

16 Q. All right.  And let's break this down.  First of al l,

17 sexual identity.  Identity labels -- and even whe ther a person

18 uses an LGB identity label at all -- vary across generations,

19 racial ethnic groups, geographical regions, educa tion levels

20 and other group characteristics, correct?

21 A. Yes.

22 Q. Not all LGB individuals define themselves as LGB un til

23 some developmental tasks along the coming-out pro cess have been

24 achieved, correct?

25 A. Yes.
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 1 Q. This means that at any point some people who answer

 2 truthfully that they are not LGB will, at a later  point, define

 3 themselves as LGB, correct?

 4 A. Yes, exactly, because they haven't yet -- I referre d

 5 before to the coming-out process.  

 6 So at some point you might talk to a person and t hey

 7 would either hide it or have not yet defined them selves like

 8 that, and that they would truthfully answer no to  the question.

 9 Q. Thank you.

10 And, furthermore, because of cultural diversity, some

11 people who engage in same-sex behavior, who may b e considered

12 by others as sexual minorities and who may be of interest to

13 the researcher, would not identify themselves as LGB, nor

14 consider themselves a sexual minority by any name , regardless

15 of the researcher's definition, correct?

16 A. Yes.

17 Q. So it's possible that the same individual may hones tly

18 give different answers when asked about his or he r sexual

19 identity at different times in his life, correct?

20 A. Yes.

21 Q. And it's possible that an individual who engages in

22 same-sex behavior may honestly not identify himse lf or herself

23 as LGB, correct?

24 A. Yes.

25 Q. And both of these -- well, that assumes -- both of those

Case3:09-cv-02292-JW   Document464    Filed01/15/10   Page283 of 322



MEYER - CROSS EXAMINATION /  NIELSON    953

 1 questions assume that an individual gives an hone st answer when

 2 asked his or her sexual identity, but it's also p ossible that

 3 some individuals will not give an honest answer t o that

 4 question, correct?

 5 A. Obviously, that's possible, that people would not g ive an

 6 honest answer.

 7 Q. And, in fact, for LGB individuals, there may be par ticular

 8 reasons why they would -- might be reluctant to a nswer that

 9 question, correct?

10 A. Yes.  As I described before, concealing would be th at --

11 what I would refer to that.

12 Q. Thank you.

13 Let's turn next to sexual behavior.  Behavior --

14 behavioral definitions also vary, correct?

15 A. Behavioral definitions of what?

16 Q. Of sexual orientation.

17 A. I'm not sure what you -- I guess they could differ in this

18 time frame that people might have looked at, yes.

19 Q. Yes.  So they could look at different time periods,

20 correct?

21 A. Right.

22 Q. All right.  And because more people have same-sex s ex in

23 adolescence, defining sexual orientation as "sexu al behavior

24 ever" includes more people than defining it in th e past year,

25 correct?
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 1 A. Right.  But that will be true for anything.  If you  look

 2 at "ever," you get more.

 3 Q. For example, you could ask someone whether they wer e

 4 African-American ever or African-American in the last year?

 5 A. That would actually -- that is a very interesting

 6 phenomenon, but that is also possible.

 7 African-American is an identity, so the identity part

 8 of it could vary and, in fact, it does vary.

 9 People who move into the United States, for examp le,

10 who are by our definition African-Americans may n ot describe

11 themselves as African-American or even black.

12 And there are studies that show that people who c ome,

13 for example, from the Caribbean who are dark colo red, their

14 parents don't describe themselves as black, but t heir

15 offsprings after being educated in the United Sta tes and

16 socialized do.

17 So it -- definitions always vary.  Certainly, wit h

18 African-Americans, the term itself is relatively recent.  Black

19 was used before that.  And Negro was used even be fore that.

20 Senator Reid got into trouble for using that term .

21 So those identities change and they are responsiv e to

22 the social context in many different ways, but --  obviously,

23 the population itself doesn't change, but how peo ple refer to

24 themselves might change.

25 Q. Okay.  But for LGB individuals, the variance in the  time
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 1 period you are looking at can lead to significant ly different

 2 estimates, correct, of the population?

 3 A. As I said, again, that is true for anything.  We al ways

 4 look at lifetime, for example, versus one year.  So if you look

 5 at the one-year rate of a disorder, it will be a lot less than

 6 a lifetime.

 7 Q. Thank you.

 8 Now, there are also different ways in which a

 9 definition of sexual orientation that focuses on attraction

10 might vary, correct?  

11 A. Yes.

12 Q. All right.  Now the size of the LGB population migh t vary

13 a great deal depending on how sexual orientation is defined,

14 correct?

15 A. Right.

16 Q. Thank you.

17 And please look at tab 12 in the witness binder.  You

18 will find an Exhibit pre-marked DIX-1248.

19 (Witness complied.) 

20 A. Wait, I'm sorry.  Oh, 1248, yes.

21 Q. And can you identify this document?

22 A. Umm --

23 Q. I apologize.  It doesn't have a cover sheet.  It's an

24 article you wrote with Laura Dean and others enti tled "Lesbian,

25 Gay, Bisexual and Transgender Health Findings and  Concerns"
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 1 that was published in the Journal of Gay and Lesbian Medical

 2 Association.  Is that the document?

 3 A. Yes.  That is -- that is actually a report that tri es to

 4 summarize some of the findings, health findings.

 5 MR. NIELSON:   And I believe this is also PX 1004,

 6 which I believe is in evidence.

 7 THE COURT:  I can check that.

 8 MR. NIELSON:   Could I ask the Court to confirm that

 9 that is Laura Dean, Meyer findings in the "Lesbia n, Gay,

10 Bisexual and Transgender Health Findings and Conc erns"?

11 MR. DUSSEAULT:  Correct.

12 MR. NIELSON:   Okay.  So that's in evidence.

13 BY MR. NIELSON:  

14 Q. All right.  Please look at page 135 in the exhibit.   It's

15 a lengthy exhibit.  And that's towards the -- not  quite the

16 end, but towards the end.

17 A. Yes.

18 (Witness complied.) 

19 Q. And in the second full paragraph in the second colu mn you

20 write:

21 "Recent national studies estimating the

22 percentage of the population that falls into

23 each of the three broad dimensions of

24 identity, behavior and attraction show that

25 one to four percent of the population
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 1 identifies as lesbian or gay, two to

 2 six percent of the population reports some

 3 same-sex behavior in the previous five years,

 4 and up to 21 percent of the population

 5 reports same-sex attraction at least once in

 6 adulthood."  

 7 And I will skip the citations.

 8 And then you go on to say: 

 9 "Therefore, depending upon how it is defined

10 and measured, 1 to 21 percent of the

11 population could be classified as lesbian or

12 gay to some degree with the remainder

13 classified as bisexual or heterosexual to

14 some degree."  

15 Correct?

16 A. If that's what it says here.  And, obviously, again ,

17 depending -- you can -- depending on the definiti on that you

18 use for the finding of population, you will get d ifferent

19 rates.  If it's more expansive, inclusive, then y ou will get a

20 high rate than if it is less expansive and inclus ive.

21 Q. Now, 1 to 21 percent seems like a great deal of var iance.

22 A. I don't think anybody would say that attraction is a true

23 measure of LGB, what we are talking about.

24 So I think one of the things is when you -- when you

25 measure things, you realize that it is not exactl y the way you
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 1 think it is.

 2 So attraction is a very, very fluid thing in the

 3 sense that, for example, I -- a woman tends to ha ve less

 4 inhibitions about saying, oh, this other person i s attractive.

 5 That doesn't make her a lesbian because she said that.  So

 6 that's why I'm saying, it's a definitional thing.

 7 For me, in my studies, I use identity, which is t he

 8 standard that we use in the U.S. census, for exam ple -- not in

 9 LGB, which is not measured, but, let's say, on ra ce.  So, you

10 know, those things are the same issues in measuri ng any kind of

11 group's identity.

12 If you wanted to, for example, measure race by sk in

13 tone, you will find that you will have a huge num ber of people

14 who maybe have a darker skin tone, but are not id entified as

15 black.

16 So to me, the attraction -- personally, as a

17 researcher, I don't use the attraction definition  because I

18 find it very broad.  And I use the identity when I am

19 interested in issues, such as the ones we discuss ed today; but

20 I might use behavior if I'm interested, for examp le, in

21 HIV-related risk.

22 So every researcher uses definition based on the

23 purpose of their study or survey or whatever it i s.

24 Q. Okay, thank you.

25 MR. NIELSON:   And, your Honor, I had more
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 1 methodological questions, but I'm going to skip a head.  I think

 2 we have dwelled on that long enough.

 3 MR. DUSSEAULT:  Your Honor, may I raise one issue,

 4 just simply to note we have not had a chance to l ook at 1004.

 5 And while it is Meyer and Dean, it's not the same  article as

 6 Defendants' 1248.  We don't have an objection to Defendants'

 7 1248, but we didn't want the record to reflect th ey were the

 8 same.

 9 MR. NIELSON:   Thank you for -- I appreciate that

10 clarification.  

11 And, your Honor, I would move DIX-1248 into evide nce

12 then.

13 THE COURT:  Very well.  So admitted.

14 (Defendants' Exhibit 1248 received in evidence.) 

15 MR. NIELSON:   Thank you.

16 BY MR. NIELSON:  

17 Q. Now, Professor Meyer, it's your opinion that limiti ng

18 marriage to opposite-sex couples causes minority stress for LGB

19 individuals, correct?

20 A. That limiting -- can you repeat?

21 Q. Yes.  Now, it is your opinion that limiting marriag e to

22 opposite-sex couples causes minority stress for L GB

23 individuals, correct?

24 A. Yes, as I described earlier.

25 Q. And it's your opinion that minority stress causes a  higher
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 1 prevalence of mental disorders, a higher prevalen ce of certain

 2 symptoms of distress that don't rise to the level  of formal

 3 disorders; including mood, anxiety and substance use problems,

 4 lower levels of well-being and higher incidents o f suicide

 5 attempts, correct?

 6 A. Correct.

 7 Q. Now, does limiting marriage to opposite-sex couples  cause

 8 minority stress for all gays and lesbians or only  for lesbians

 9 or gay couples who wish to marry?

10 A. I would say all, because of -- as I explained earli er, it

11 is the message you send.

12 So you can think about the event of marriage in a

13 sense and say, well, this would only affect those  people who

14 want to marry.  But the message that I described earlier of

15 rejection or disapproval, clearly applies to all gay people.

16 So they would all -- you know, I can't predict wh at every

17 single person that sees this, but there would be something that

18 affects the rest of the social environment regard less if you

19 are personally interested in getting married.  

20 It is the message, in this case in the constituti onal

21 amendment, that demonstrates -- that is of intere st, or the

22 meaning as I said before, the social meaning.

23 Q. So it affects all of them and not just those, not - - all

24 LGB and not just those wishing to marry, correct?

25 A. It has the potential to effect -- you know, I never  said
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 1 that -- minority stress doesn't affect of single person in the

 2 same way.  It is a potential.

 3 Q. Thank you for that clarification.

 4 Are you aware that same-sex marriage has been leg al

 5 since 2004 in Massachusetts?

 6 A. Yes.

 7 Q. Do LGB individuals suffer from a lower prevalence o f

 8 mental health disorders in Massachusetts than in California?

 9 A. Well, the first answer is I don't really know, but that's

10 now how I -- I wouldn't expect it exactly in that  way that you

11 are suggesting; that that would be the test of th at, because

12 Massachusetts is not, you know, an isolate in the  United States

13 and, you know, it would be more complicated for m e to assess.

14 So that alone would not change everything.  So it 's

15 just one aspect of it.  And, certainly, I would t hink that

16 people in Massachusetts who are gay would feel mo re supported

17 and welcome, so to speak.  So in that sense, it w ould reduce

18 the stress that they have somewhat.

19 Q. But your answer is you don't know, correct?

20 A. Well, I don't -- I don't have the data on that.

21 Q. You don't have data?

22 A. Right.

23 Q. Okay.  Thank you.

24 Do LGB individuals suffer from a lower prevalence  of

25 mood, anxiety and substance use problems that do not meet the
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 1 criteria for formal psychiatric disorders in Mass achusetts and

 2 in California?

 3 A. Again, the study wasn't done in the way that you ar e

 4 describing it, although a study was done looking at states

 5 where there's greater rights for gay and lesbian people, and it

 6 did show those things that you are alluding to.

 7 So it wasn't exactly done in the way that you are

 8 saying.  It wasn't Massachusetts versus Californi a.  But in

 9 general in the United States states that offer mo re

10 protections, gay and lesbian populations there fa re better than

11 in states that do not offer such protections.

12 So to the extent that you can use that as a

13 suggestion that it does have this effect that you  are alluding

14 to, but I don't know of a study that compared Cal ifornia to

15 Massachusetts on any of those outcomes.

16 Q. Okay.  And I was planning to ask you about the othe r

17 outcomes, but the answer would be the same?

18 A. Right.  I don't know of a study that tested it eith er way.

19 Q. Thank you.

20 Are you aware that same-sex marriage has been leg al

21 since 2001 in the Netherlands?

22 A. I am going to believe you on that.  I'm aware that it's

23 legal.

24 Q. I will represent to you that it was.

25 A. Okay.
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 1 Q. Do LGB individuals suffer from a lower prevalence o f

 2 mental disorders in the Netherlands than in Calif ornia?

 3 A. I -- I actually don't know the answer to that, alth ough

 4 there are studies that -- I don't know the answer  to that.

 5 Q. Would your answer be the same if I asked about the other

 6 outcomes you identified?

 7 A. Right.  I don't -- I don't know the comparison.  Ho nestly,

 8 I don't know that I can tell you the rates of all  the disorders

 9 specifically to California, so I couldn't compare  them.

10 Most of the studies that I relied on were nationa l

11 studies that were not separated by state.

12 Q. Okay.  Thank you.

13 Now, you are aware that California allows same-se x

14 couples to register as domestic partners, correct ?

15 A. Yes, I've learned that.

16 Q. And you believe that, quote, domestic partnership h as

17 almost no meaning, and, to some extent, it's inco mprehensible

18 to people as a social institution, correct?

19 A. Yes.

20 Q. And I apologize, I said "quote."  That's -- that wa s from

21 your deposition?

22 A. Correct.

23 Q. And for opposing counsel's benefit, I'll identify t hat as

24 the transcript at page 80, 9 to 11.

25 A. I believe I talked about it today, as well.
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 1 Q. Yes.  And you believe that domestic partnership red uces

 2 the value of same-sex intimate relationships, cor rect?

 3 A. Reduces -- yes.

 4 Q. Okay.  And if domestic partnership and marriage wer e both

 5 available to same-sex couples, you think they wou ld probably

 6 not choose domestic partnership, correct?

 7 A. I would think that.

 8 THE COURT:  How are you doing on time, Mr. Nielson?

 9 MR. NIELSON:   Fifteen minutes?

10 THE COURT:  All right.

11 MR. NIELSON:   I'll try.  That may be slightly

12 optimistic, but I'm cutting a lot of -- I'm tryin g to cut a lot

13 of chaff from the wheat.

14 THE COURT:  The longer we talk, the less wheat

15 that's ...

16 BY MR. NIELSON:   

17 Q. Please turn to page -- or tab 14 in the witness bin der.

18 I'm going to represent to you that this is a

19 California statute governing domestic partnership s.

20 A. Okay.

21 Q. And I'm going to read you part of this.  And we cou ld read

22 it all, but I am not going to read it all.

23 If you look at section A, it says:

24 "Registered domestic partners shall have the

25 same rights, protections, and benefits, and
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 1 shall be subject to the same

 2 responsibilities, obligations and duties

 3 under law, whether they derive from statutes,

 4 administrative regulations, court rules,

 5 government policies, common law, or any other

 6 provisions or sources of law as are granted

 7 to and imposed upon spouses."

 8 Were you aware that California law treated domest ic

 9 partners in this manner?

10 A. I'm not aware of all of the legal issues around it,  but I

11 was aware that it is at least approximate in the same rights

12 and benefits.

13 But, as I said, I wasn't in my testimony or in my

14 reports talking about those benefits and rights.  I was talking

15 about the social meaning and the social message t hat marriage

16 conveys.  So I wasn't studying that particular as pect of the --

17 Q. So that does not, in any way, change the opinions t hat

18 you've offered in the case?

19 A. No.  It certainly is a good thing that they offer

20 benefits, but I'm just saying that's not what I w as focusing

21 on.  My focus is on the social meaning, the socia l place of

22 that -- 

23 Q. You -- 

24 A. -- of marriage.

25 Q. I'm sorry.  Are you complete?
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 1 A. I'm sorry.

 2 Q. Do you believe that domestic partnerships stigmatiz e gay

 3 and lesbian individuals?

 4 THE COURT:  I'm sorry, what was the question?

 5 BY MR. NIELSON:   

 6 Q. Do you believe that domestic partnerships stigmatiz e gay

 7 and lesbian individuals?

 8 A. Yes.

 9 Q. Okay.  Please look at tab 15 in the witness binder.

10 You will see a document premarked DIX1067.  And, as

11 you can see, it's a letter from California Assemb ly Member

12 Jackie Goldberg.  And, as you can see, it concern s legislation

13 titled "AB205."

14 A. I'm going to take your word on that.

15 Q. And if you look at the heading under it, it says: 

16 "AB205 will provide registered domestic

17 partners with a number of significant new

18 rights, benefits, responsibilities and

19 obligations."

20 And I'm going to represent to you that this -- th at

21 AB205 was enacted into law, and the principal por tion of that

22 law as amended was the statute we were just looki ng at.

23 A. Okay.

24 Q. Okay.  Please turn to the last page of the exhibit.   And

25 please look at the italics, the italicized statem ent about two

Case3:09-cv-02292-JW   Document464    Filed01/15/10   Page297 of 322



MEYER - CROSS EXAMINATION /  NIELSON    967

 1 and a half inches up from the bottom of the page.

 2 A. Uh-huh.  Yes.

 3 Q. It says: 

 4 "This bill is sponsored by Equality

 5 California.  Other advocacy organizations

 6 that collaborated on the drafting of this

 7 bill included Lambda Legal Defense and

 8 Education Fund, National Center for Lesbian

 9 Rights, and ACLU."

10 A. Yes.

11 Q. Are you familiar with Equality California?

12 A. Yes.  I believe they are the organization that oppo sed

13 Proposition 8.

14 Q. Right.  And, in fact, you contributed money to the

15 Equality California's No On 8 campaign, correct?

16 A. I should become familiar with them.

17 (Laughter) 

18 Q. Do you believe Equality California would sponsor

19 legislation that stigmatizes LGB individuals?

20 A. Do I believe that they intend to stigmatize?  No.  

21 But I think that that doesn't change my answer to  the

22 question about domestic partnership.  So whatever  their

23 intention was, I'm sure, to better the lives of g ay and lesbian

24 individuals in California, but, nonetheless, havi ng a second

25 type of an institution that is clearly not the on e that is
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 1 desired by most people is stigmatizing.

 2 Q. All right.  And if I were to ask you the same quest ion

 3 about the involvement of Lambda Legal Defense and  Education

 4 Fund, National Center for Lesbian Rights, and the  ACLU, your

 5 answer would be the same, correct?

 6 A. Exactly.

 7 Q. All right.  Thank you.

 8 MR. NIELSON:   Your Honor, I would like to move

 9 DIX1067 into evidence.

10 MR. DUSSEAULT:  No objection.

11 THE COURT:  Very well, 1067 is in.

12 (Defendants' Exhibit 1067 received in evidence.) 

13 BY MR. NIELSON:   

14 Q. I'd like to direct your attention to tab 18.  You'l l find

15 a document premarked DIX1020.  Can you identify t his document?

16 A. I got it.

17 I don't believe I've seen it before.  It says,

18 "Article Proposition 8 and the future of American  Same-Sex

19 Marriage Activism."  But I have not read it befor e, I believe.

20 Q. And who is the author?

21 A. Jeffrey Redding.

22 Q. Are you familiar with Jeffrey Redding?

23 A. No.  I -- I don't think so.  I don't remember the n ame.

24 Q. All right.  I'm going to -- I won't question you ab out

25 that document then.
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 1 Have you done any research to determine whether,

 2 since it adopted AB205 -- and that's this bill we  were just

 3 talking about -- LGB individuals in California su ffer from

 4 worse mental health outcomes than LGB individuals  in any

 5 jurisdiction that recognizes same-sex relationshi ps as

 6 marriages?

 7 A. No.

 8 Q. Okay.  Now, at your deposition -- I would like you to turn

 9 to -- you made a statement, and I want to confirm  that it was,

10 in fact, a statement that you made.  And it's -- turn to tab 7,

11 if you would.  That's a transcript of your deposi tion.  And

12 look at page 149.  And the pages are a little con fusing.

13 There's four on each page.

14 A. That's okay.

15 Q. And it's actually page 38 in the continuous paginat ion at

16 the bottom, if that's helpful.

17 A. I got it.

18 MR. DUSSEAULT:  Your Honor, I'd object if it's not

19 being offered to impeach anything.

20 THE COURT:  Why are you offering it?

21 MR. NIELSON:   I was going to ask him whether he

22 agreed with it.  Perhaps I should ask him whether  he agreed

23 with it, first.  And then if he doesn't --

24 THE COURT:  Why don't you ask him the statement --

25 MR. NIELSON:   Yes, exactly.
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 1 THE COURT:  -- without referring to the deposition.

 2 MR. NIELSON:   Right. 

 3 BY MR. NIELSON:   

 4 Q. When you speak of a gay and lesbian person whose in timate

 5 relationship has not been granted societal approv al, would that

 6 include gays and lesbians who are in a domestic p artnership?

 7 A. Yes, in the same sense that I discussed earlier, ab out the

 8 social meaning of marriage versus domestic partne rship.

 9 Q. Okay.  Now, let's look at the deposition transcript .  It's

10 lines -- page 149, line 16 through 20.  And you c an continue

11 past that, if you need to, for context.

12 Could you -- you don't need to read it aloud, but

13 could you read that and tell me whether you gave that testimony

14 at your deposition.

15 A. Did I give this --

16 Q. Did you say this at your deposition?

17 A. I don't have an independent recollection, but I rea d it

18 here and I presume that's correct.

19 Q. Okay.  And the statement -- the answer you gave to the

20 question today was "yes."

21 And the answer at your deposition was:  

22 "No.  I describe here -- when I talk about

23 these unions in the sense of the impact on

24 stigma, I'm really not considering domestic

25 partners, domestic partnership.  And,
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 1 admittedly, they have many benefits,

 2 including maybe something that you were

 3 referring to just recently.  But in terms of

 4 the impact that I'm referring to here, I

 5 wasn't talking about domestic partnerships."

 6 And, as you said, you have no reason to think tha t

 7 you didn't give that testimony, correct?

 8 A. Right.  But I'm really not sure what the context of  this

 9 is and what -- what we were talking about before,  so I don't

10 know that it is replicating the question that I j ust agreed to.

11 But my answer is that, you know, what I just told  you

12 is what I still believe.  I don't know that that necessarily in

13 any way contradicts that.

14 MR. DUSSEAULT:  Your Honor, if it's being offered for

15 impeachment, could I add additional language in t he interest of

16 the rule of completeness?

17 THE COURT:  Very well.

18 MR. DUSSEAULT:  I'll just read it in, so it's part of

19 the record, as well.  This is from page 153, star ting at line

20 3.

21 "QUESTION: Perhaps domestic partnership is

22 confusing and not well understood.  Does it

23 minimize the significance of the

24 relationship?

25 "ANSWER: Yes, because, as I explained
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 1 before, domestic partnership is compared with

 2 marriage.  It refers to a similar thing.  It

 3 refers to a couple being together, let's say

 4 to a union.  And, therefore, when you use

 5 'domestic partners,' an obvious comparison

 6 would be with marriage.  Now, in this case or

 7 in any case, really, domestic partnership is

 8 offered clearly as a secondary option, not as

 9 the most desirable option."

10 THE COURT:  Very well.  Shall we move on,

11 Mr. Nielson?

12 MR. NIELSON:   Yes, we shall.

13 BY MR. NIELSON:   

14 Q. Professor Meyer, you believe that laws are perhaps the

15 strongest of social structures that uphold and en force stigma,

16 correct?

17 A. Yes.  I believe I wrote that.

18 Q. Yes.  As we've discussed, California recognizes sam e-sex

19 relationships as domestic partnerships with essen tially all the

20 rights of marriage, correct?

21 A. Yes, I have to -- again, I have no knowledge of the  law,

22 specifically, but I understand that that's the ca se.

23 Q. Are you aware that California law prohibits discrim ination

24 on the basis of sexual orientation in housing?

25 A. I'll take your word for that.  I think I know that,  but...
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 1 Q. Are you aware that California law prohibits discrim ination

 2 on the basis of sexual orientation in businesses'  provisions of

 3 services?

 4 A. Again, I'm not independently aware, necessarily, of  all

 5 the legal issues of protection, but I -- I'm awar e now that you

 6 tell me that.

 7 Q. Okay.  Are you aware that California law prohibits

 8 discrimination on the basis of sexual orientation  in

 9 employment?

10 A. The same answer.

11 Q. Okay.  And I could go on and on.  And in the intere st of

12 time, I won't.  But let me just ask you this:

13 Leaving aside the question of marriage, are you a ware

14 of any other state whose laws reflect less struct ural stigma

15 than California?

16 A. Leaving aside the question of marriage?  As I said,  I'm

17 not as familiar with the details of the protectio ns either here

18 or in other states, so it's going to be a very --  I cannot

19 answer that.

20 Q. Okay.  So the answer is, "I don't know," correct?

21 A. I just cannot answer that.  I don't know what the

22 different legal -- I would have to study this and  look at this.

23 Q. Understood.  Thank you.

24 Now, you talked about Proposition 8 sending a mes sage

25 about the value of gay and lesbian relationships,  in your
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 1 direct testimony.  Did you intend by that to offe r an opinion

 2 about the purposes of the people who drafted or v oted for

 3 Proposition 8?

 4 A. No.

 5 MR. NIELSON:   All right.  No further questions, Your

 6 Honor.

 7 THE COURT:  Very well.  Any redirect?

 8 MR. DUSSEAULT:  Yes, Your Honor.

 9 THE COURT:  Mr. Dusseault.

10                       DIRECT EXAMINATION  

11 BY MR. DUSSEAULT:   

12 Q. Good afternoon, Dr. Meyer.

13 A. Good afternoon.

14 Q. Almost evening, but I'll say afternoon.

15 Just a couple things I wanted to follow up on.

16 Mr. Nielson spent a good bit of time this afterno on talking

17 about your work in minority stress and social str ess theory,

18 and the implications of that work with respect to  groups, not

19 gay and lesbian individuals but, let's say, racia l minorities.

20 Do you recall that?

21 A. Yes.

22 Q. Okay.  Now, is the point of this discussion that yo u have

23 found in some of the research that certain racial  or ethnic

24 minorities, while they experience some stressors as a result of

25 minority status, may not experience the same heal th effects as
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 1 a result?

 2 A. Correct.  That specifically with African-Americans,  or

 3 blacks, in the United States.

 4 Q. Now, Doctor -- 

 5 A. And I should just correct.  This is not that I foun d this,

 6 but this is a finding that definitely is in the l iterature.

 7 It's not all my studies empirically, but there ar e studies -- I

 8 found it in the sense that I read about it and so  forth.

 9 Q. Okay.  Now, Dr. Meyer, do you have any views as to any

10 differences between, let's say, the African-Ameri can minority

11 community and the minority community of gay men a nd lesbians

12 that might explain some of the differences in ter ms of the

13 outcomes that flow from stressors?

14 A. Well, of course, as I mentioned, the reason we look  at

15 differences in the patterns of results is exactly  to, as I

16 said, improve our models.

17 And one of the things that we, therefore, analyze  --

18 and it's not just me -- it would begin to look at , well, what

19 is different between those two populations that m ight help us

20 understand the workings of these social stressors .

21 In terms of African-American findings, there are

22 several areas of further study that we're interes ted in.

23 The first one that is most often advanced is the --

24 and I'm discussing this in comparison to gay and lesbian

25 here -- is that while African-Americans are defin itely exposed
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 1 to racism, in their socialization process, especi ally earlier

 2 on, they are typically exposed to greater benefit s of the

 3 resources that I described before as coping and s ocial support,

 4 for the very simple fact that they typically grow  up in black

 5 communities.

 6 Of course, there might be some unique experiences ,

 7 but there's evidence that being socialized by you r family and

 8 educated about racism, being -- taking part in, f or example,

 9 institutions, black churches that have for, reall y, decades if

10 not centuries, been in place to combat the effect s of racism,

11 all the messages of racism.  So as a person growi ng up and

12 being socialized, an African-American person bene fits from this

13 social support affiliation.

14 As I described earlier, regarding gay and lesbian

15 people, that is not how they grow up.  Most gay a nd lesbian

16 people, like most people in society, internalize very negative

17 attitudes, and they do not have along the way acc ess to gay

18 supportive services, and so forth, until a later point where

19 they have already come out and, you know, really made the big

20 step of affiliating themself with some of the sup port.

21 So this is one thing --

22 Q. Before you move on, let me be sure I understand thi s.  So

23 in the African-American community, for example, t ypically, an

24 African-American youth growing up would commonly be surrounded

25 by African-American siblings, parents, grandparen ts, perhaps
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 1 community, church friends, et cetera.  Is that ri ght?

 2 A. Correct.

 3 Q. But with gay men and lesbians growing up, they may not

 4 have the same community support and socialization  support?

 5 A. I would say they definitely do not have the --

 6 Q. Okay.

 7 A. -- those type of -- the equivalent type of support

 8 addressing gay and lesbian -- an affirmative gay and lesbian

 9 approach.  As I said, it's almost -- it's actuall y the

10 opposite.  

11 And many times we found within even families gay and

12 lesbian individuals are shunned or are harmed in many ways,

13 including violence.  So it's almost like the dire ct opposite of

14 the support.

15 THE COURT:  Are you talking about African-American

16 gays and lesbians or nonAfrican-American gays and  lesbians?

17 THE WITNESS:  Thank you, Your Honor.

18 In this comparison, we're comparing the overall

19 African-American nongay with overall white nongay .

20 In a previous response --

21 THE COURT:  I see.

22 THE WITNESS:  -- we were discussing a different study

23 that looked at gay African-American versus gay wh ite, in which

24 I was talking about the added element of racism.  

25 But, as Mr. Nielson pointed out, this finding is also
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 1 true in the general population, nongay population , where

 2 African-Americans also have lower rates.  And, th erefore,

 3 that's why this analogy -- it makes sense in the way that I was

 4 answering.

 5 BY MR. DUSSEAULT:   

 6 Q. But when comparing the gay and lesbian population t o the

 7 African-American nongay population, your testimon y is that

 8 there is more socialization and support in the Af rican-American

 9 community that may explain a difference in certai n outcomes?

10 A. Yes.  That's one of the differences that may explai n.

11 THE COURT:  More socialization and support among --

12 THE WITNESS:  Nongay --

13 THE COURT:  Wait a minute.  More socialization and

14 support for African-American gays and lesbians?

15 THE WITNESS:  Nongay.

16 THE COURT:  Nongays.

17 THE WITNESS:  So let me just clarify.  

18 We're talking about two different comparisons tha t

19 are joined only by the general theoretical perspe ctive of how a

20 social stress could affect people.

21 So the analogy here is that African-Americans bei ng

22 themselves, of course, subject to racism should h ave a parallel

23 finding that we find in the gay versus straight i n

24 African-American nongay with white nongay.

25 It's very different, but you expect some kind of a
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 1 parallel that the stress related to prejudice is affecting

 2 them, then it should affect also blacks.

 3 And the questions here were, well, why isn't it t rue

 4 for nongay African-Americans versus nongay white where it's

 5 true for gay versus straight, regardless of color ?

 6 So this is really going to a whole different area

 7 that is not pertinent, specifically, to what I te stified

 8 regarding gay and lesbian population.  This is ex panding

 9 towards an analysis of broader sociological theor ies, and

10 looking at some parallels in the findings across groups and

11 across ideas.

12 BY MR. DUSSEAULT:   

13 Q. Right.  And let me clarify.  The line of questionin g that

14 I want to follow up on now was a line of question ing from

15 Mr. Nielson, suggesting that the -- if the theory  of minority

16 stress is taken from the gay and lesbian minority  population to

17 the African-American minority population, would y ou expect

18 exactly the same health outcomes; and does that f act that you

19 might not see the same health outcomes in some wa y suggest that

20 the model doesn't work.  

21 Do you recall that discussion?

22 A. Right.  And my answer is that it does not indicate that

23 the model doesn't work.  It indicates that there are

24 differences in the characteristics of the -- that  this is not a

25 perfect comparison.
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 1 There are differences in the characteristics of r ace,

 2 in terms of blacks versus white nongays, and that  from that

 3 comparison and the comparison of gay versus strai ght, a major

 4 difference is that blacks are socialized with a l ot of -- with

 5 a variety of access to support for their race, th at comes to

 6 counter some of the effects of racism; whereas, g ays are

 7 socialized with homophobia and without, in their families and

 8 original communities, say, access to this -- to a  similar

 9 gay-related affirmation.

10 Q. In some of the exhibits we've seen today, we've see n the

11 term "minority stress" and the term "social stres s."  Are those

12 the same things?

13 A. As I responded to Mr. Nielson, social stress can be  maybe

14 thought of as a broader category.  And within tha t, in the

15 African-American comparison, people have talked a bout racism as

16 stress.  In the nongay African-American versus wh ite, people

17 have discussed it as a racism as stress.

18 So I would put it within the general social stres s

19 approach, because here we're looking at racism; w hereas, in my

20 examples with gay and lesbian versus heterosexual s, we're

21 looking at homophobia and some of the other thing s.

22 So they're not obviously the same, but there's so me

23 theoretical parallel there in the way that you st udy those

24 different populations, the different comparisons.

25 Q. But when you use the term "minority stress" in your
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 1 research, are you referring, generally, to all mi norities, or

 2 specifically to gays and lesbians?

 3 A. No.  As I said, minority stress, which is a term th at I

 4 helped popularize, refers to sexual minorities.  And it is

 5 almost exclusively used in the literature with re ference to

 6 sexual minorities and, I would dare say, many tim es referring

 7 to my own articles on that matter.

 8 Q. And the four processes that we spent a fair amount of time

 9 on this afternoon, that embody minority stress, a re those

10 processes of general application, or specific to the gay and

11 lesbian population?

12 A. Obviously, they are specific to the gay and lesbian

13 population.

14 Q. Let me ask about one in particular: concealment.

15 Would concealment be a similarly significant issu e

16 when you're talking about the gay and lesbian pop ulation, as

17 compared to a racial minority such as the African -American

18 population?

19 A. Not -- not at all in the same way, for obvious reas ons.

20 Although, the -- the answer is no.

21 There are some instances where somebody may be ab le

22 to conceal his black identity, but it is -- mostl y, we don't

23 think of concealment when we think about the mode l of racism.

24 Q. Let me also ask you, in this comparison of the gay and

25 lesbian minority to the African-American minority , about the
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 1 issue of structural stigma.  And you talked about  the role of

 2 law.

 3 Today in America, are African-Americans subject t o

 4 legal structural stigma in any way comparable to Prop 8?

 5 A. Well, obviously, as I said, this will be another

 6 difference between the two populations.  When I w as saying

 7 there are several differences, this is a major di fference.  

 8 I believe that, at least since 1964, there are no

 9 legal types of racism in the United States.  So i n terms of the

10 power of the law and the state, there is no endor sement of

11 racism.

12 That does not mean that racism has abated.  But,

13 certainly, it is not parallel to what we were dis cussing today

14 in terms of the structures of the law.

15 Q. Is there any racial minority in the United States t hat's

16 denied the right to marry?

17 A. I don't think so.  But...

18 Q. With this issue of the extent to which a theory of

19 minority stress or social stress applies to, let' s say, a

20 racial minority group, does any of the discussion  or findings

21 in that area in any way undermine your view that minority

22 stress operates in the lives of gay and lesbian p eople and

23 adversely affects health?

24 A. No.  And there's no evidence for that.  There's no real

25 challenge in terms of findings that are this -- c onfirming.
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 1 Certainly, not all the findings are always perfec tly as you

 2 would like them, but there's -- majority of the s tudies done in

 3 the field, as I said -- and many of them that I q uote -- do not

 4 lead me to have doubt in the veracity of what I w as testifying

 5 to.

 6 And the situation with African-Americans, as I sa id,

 7 is of great interest to me, as is the issue aroun d gender; that

 8 is, men versus women.  It is something that I am very motivated

 9 to study.  But it is really because of my intelle ctual

10 curiosity and interest in, as I said, specifying the model

11 better, understanding how do these differences th at we were

12 just describing, for example -- and there are oth ers -- how do

13 they play into this causal change that I was desc ribing

14 earlier.

15 So it is of interest, but it doesn't lead me to d oubt

16 anything regarding the specific case of minority stress in

17 lesbian and gay men and bisexuals, which has been  my work.

18 Q. Now, Dr. Meyer, Mr. Nielson asked you a series of

19 questions where he presented you with a hypothesi s and then he

20 would ask you whether a particular study or analy sis was

21 inconsistent with that hypothesis.  Do you recall  that?

22 A. Yes.

23 Q. Is one of the purposes of a study to test whether a

24 hypothesis is true or not true?

25 A. That is the purpose of a study.
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 1 Q. Mr. Nielson also asked you about stigma in domestic

 2 partnerships, and he read you some examples of ce rtain rights

 3 groups supporting domestic partnerships.  Do you recall that?

 4 A. Yes.

 5 Q. Ask just a couple of follow-up questions about that .  

 6 Assume, hypothetically, that you have no right to

 7 marry for gay and lesbian people, and no right to  domestic

 8 partnership.  Is it your view that gay and lesbia n people are

 9 stigmatized?

10 A. They're stigmatized as I showed, regardless of this .  This

11 is, as I said, an added block in the stigmatizati on and, I

12 think, a very important and forceful one in the s ense that it

13 has the power of the state and all that.  But it is not the

14 only stigma, if I understand your question.

15 Q. Hypothetically, if you had a state in which there w as no

16 right to marry and no right to domestic partnersh ip, is it your

17 view that that would stigmatize gay and lesbian p eople?

18 A. Well, I think not having the right to marry would

19 stigmatize them in the same way that it stigmatiz es them in

20 this case.

21 Q. And then, alternatively, if in the same state gay a nd

22 lesbian people are denied the right to marry but they are given

23 a domestic partnership that is valued differently  by society,

24 would you view that to be a stigmatic effect as w ell?

25 A. Of course.  In a sense, you're actually making a cl earer
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 1 statement of stigmatization when you have this du al system,

 2 because it is not only that you're denying them t he marriage,

 3 you're also saying this marriage is highly valued  and,

 4 therefore, you cannot get that part so we're givi ng you

 5 something that we're calling something else.

 6 So in some ways you could say, at least in the wa y

 7 that, again, is not in some general way, but you could say that

 8 the message is even more severe.  But, of course,  it's kind of

 9 a silly comparison, because I agree.

10 I would say that if the state does not offer

11 marriage, that alone is a stigma.  But, certainly , if you have

12 two sides to this, and you're saying you can only  get to the

13 back of the bus, that is quite more stigmatizing.

14 Q. Thank you.

15 MR. DUSSEAULT:  I have nothing further.

16 THE COURT:  Very well.

17 Thank you, Dr. Meyer.  You may step down.

18 THE WITNESS:  Thank you.

19 THE COURT:  And I think we'll perhaps pass on Ms. Zia

20 until tomorrow morning.

21 (Laughter) 

22 THE COURT:  Is that agreeable to everybody?

23 MR. BOIES:   Yes, Your Honor.

24 THE COURT:  All right.  See you all at 8:30 tomorrow

25 morning.
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 1 A housekeeping matter.

 2 MR. BOUTROUS:  Yeah, one quick -- two, actually, that

 3 might change the order of our witnesses tomorrow.   We may end

 4 up with Dr. Lamb as our first witness, followed b y Ms. Zia.

 5 And then the other issue is if at some point tomo rrow

 6 we could address -- we could address the issue of  the documents

 7 that are under seal pursuant to the protective or der, that

 8 would be much appreciated.

 9 THE COURT:  I'll be happy to do that.

10 Have you worked out an agreement with these

11 individuals that we set about this morning?

12 MR. DUSSEAULT:  Still working on it, as we review the

13 documents.  We were going to try to nail that dow n this

14 weekend, so we could report on Tuesday.

15 THE COURT:  I see.  And exactly what documents are

16 you going to raise tomorrow?

17 MR. BOUTROUS:  There are three documents that were

18 filed with our administrative motion to file unde r seal, that

19 are documents that were produced pursuant to the most recent

20 order to compel.  They've been produced under the  protective

21 order.

22 THE COURT:  Oh, are these the documents that I asked

23 for the response to --

24 MR. BOUTROUS:  Yes.

25 THE COURT:  -- at the close of proceedings today?
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 1 MR. BOUTROUS:  Yes.  And yesterday I think the

 2 response was filed.  So the proponents have filed  a response.

 3 We're not going to file a reply.  I'm just ready to

 4 argue, whenever you're ready to hear it.

 5 THE COURT:  All right.  I appreciate that.

 6 MR. BOUTROUS:  Thank you, Your Honor.

 7 THE COURT:  8:30 tomorrow.

 8 MR. BOUTROUS:  Thank you, Your Honor.

 9 MR. OLSON:   Thank you, Your Honor.

10 (At 5:31 p.m. the proceedings were adjourned unti l 

11 Friday, January 15, 2010, at 8:30 a.m.)  

12 -  -  -  - 
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 1  I N D E X  

 2  
PLAINTIFFS' WITNESSES                             PAGE    VOL.  

 3  
EGAN, EDMUND   

 4 (SWORN) 677 4  
Direct Examination by Ms. Van Aken 677 4  

 5 Cross Examination by Mr. Patterson 720 4  
Redirect Examination by Ms. Van Aken 796 4  

 6   

 7 MEYER, ILAN   
(SWORN) 806 4  

 8 Direct Examination by Mr. Dusseault 806 4  
Cross Examination by Mr. Nielson 882 4  

 9 Direct Examination by Mr. Dusseault 974 4 
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 1                           I N D E X  

 2  

 3 PLAINTIFFS' EXHIBITS                IDEN    VOL.    EVID    VOL.    
 

 4 803 788 4  
805 726 4  

 5 807 788 4  
809 787 4  

 6 810 703 4  
811 714 4  

 7 815 731 4  
817 740 4  

 8 845 771 4  
900 816 4  

 9 922 816 4  
923 816 4  

10 926 816 4  
927 816 4  

11 955 816 4  
962 816 4  

12 973 - 976 816 4  
978 - 984 816 4  

13 987 - 999 816 4  
1002 - 1005 816 4  

14 1008 816 4  
1010 - 1016 816 4  

15 1020 816 4  
1168 816 4  

16 1374 816 4  
1378 816 4  

17 1471 816 4  
1734 734 4  

18 1735 734 4  
1736 737 4  

19 2260 696 4  
2324 680 4  

20 2328 816 4   

21 (Exhibits continued on next page) 
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 1 EXHIBIT INDEX (CONTINUED):  

 2 DEFENDANTS' EXHIBITS                IDEN    VOL.    EVID    VOL.    

 3 698 775 4  
852 760 4  

 4 854 792 4  
934 885 4  

 5 1067 968 4  
1248 959 4  

 6 1249 945 4  
1253 909 4  

 7 1287 767 4  
2519 896 4  

 8 2558 764 4  
2671 772 4  

 9 2672 779 4  
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