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1016 200 (60N

Facsmitde (916) 263 0676

LFNMIING . BROWN JR,

rney Gencral

Nuvewmber 3, 2008

My Edward J. Jagels
Distnet Attorney

Kerm Connty

1215 Truxton Ave.
Bakersficld, ©°A 0330)

Re: Request for Guidange and Clarilicaton about an Assauly Weapoas

Deor Mistnet Attorney lagels:

This leber 1 moresponse 2o your writnen tegiest dided Avrust 12, 2008, Tor
“gaidange from the BOF onhow i detcamine whether fircarms may be “assauli
weapony” hasad on the features they possexses Lae )7 You also requested clariheation
From e nfTice about whether w sem-automatic centerliee rifle wauld meet the definition
of “assaunlt weapon™ set forth in California Penal Code Scenan’ 12276 1, subdivision (a)
i cortain mod)ficauons were mude 1o e vifle, or certann acceasorios, such s e “Prinee
SO K “buller button,” or “MaonsterMean grg,” wete altached o the rifle,

The California Deparmein of Tustice has a fong history of cooperaling with law
enfarcemuent agenaes throuphon the state, malading those in Kern County, The Burcan
of Firgarms recently extablishicd a regional offiee in Fresno, So Far this year, owr special
agenis in the Presno office have scizeld mare than 1235 firearmg (including seven assault
weapons) and dimost 20,000 round of mmnwration from felons and other persons who are
prohibried by law rom passessing both livcarms and anununitian, We have also worked
with yonr affice to proseaute individuals who have anlawfilly possessed, used aud solkd
lirearms in Kemn County. Your office recendy {iled felony churgey bused upon a Bureaw
of Tireamux mvestigavon alleging that the defendont w felon, slvgally possessed an
awnath weapon un viotation of Sceton 12230, cabdivision (b), o fircgrm i violaton of
Section L2021, subdivision (. and amamunition i violation of Secerion 12310,
subdhvision (b A felony srnest warmant has been sued in that cuse

Hawever, e Califernia Depatment of Justice (DOJ) has never had tie Tegal dury
or muthornity o approve o nfle shotgun, an pistal foe sale v the ste on the basis that the
fivearm is not s assault weapon, AL one rime. DO had the legal suthoriny purswait to
Section 12270.5, o declace u Drcarm 1o e o sepex™ asyaudt weapon, or o obtain i conrl
order that a fivearm was an assaldt weapon, (Sce Hearart vo Conony of Kipgs (2001 25

‘/\” SEHHIOPY peferenees are ta the Caliform Pepad Code, uirlexs otherwise vadyearcd
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Cala™ 11381145 However, that anihority was revoked by statute 10 2007 (Sra,
2000. ¢h. 793 (AB 272%),) Under current law, DOJ has the duty 10 prepie the Assault
Weapons Guide aindd distribine the guide o law enjorcement, (8 12276.5, suhd. (a))
DOJ's duty is essemijally adminicteative . Conseguently, determinmyg what typus of
lwearms ave prohibited poaesiant w Section 1227601 i Tor he counts (Barden v, Snowden
(1092 2 Cal.4th 550, 502)

Explsning yonr need for guidance rom the Buireaw of Fleeanms, you mention a
lctler writren by Peputy Aftorney General (TPAG)Y Nuney Palmieri that “approved ™ the DS
Arms madel SA SY as nob b ‘an assonle weapon under Califorma law.” You
duscribe the fever as bewng the basts for o “policy™ of the Deparunem of Judtice tha
Nrearms similar 1o the DSA SA SEare not assault weapons,

A lerer From w Beputy Avoracy General camot extablixh a DO prbey™ thar
particudus type ol lweasiscar s ot an aseandt weapon, An agzeney is probabited from
adopting a regnlimon -« an merpreation of 1he faw intended for pencral apphcation --
wiless that vegulution has hesn farnnatly adopied purswant to (he Administrative
Procedures Act(APA)Y (Guov Cuade, §3 11340 5 <ubd, (W), 11342600 ) An
siterpretation of the faw tntended (ov pencral application that i pot adopred
complinnee with the APA 1 s sllegat " andergeoond regubanon’™ that s entitled  no
werght by the counts of the state. (Morilion o Roval Packing Ca. (2000) 22 Cal dihy 873,
581582, Rater, i nterpretive policy is void when prasulgated in violatioa o' the
APA. (Tidesaier Marine Western, Ine v, Bradshan (1996) 14 Cal 4™ 337,571 )

Ly reaponsc o your coquest for “gnidance from the BOEF on how (o determone
whether fircorms muy be “ossaulUweapons™ baved on the Teatures they posseases ae ],
the Bureun of Fircarms siuaply rehies npon die siape’ s stnates, regatantons, and published
appelle court decisions y deternune whether i indhvidual fircanm s an assanl
weapon. Alfiouph we cannot adopt peoceal policies about whether a clasy on Lype off
Brearnyis an assaudc weapon, ous ofhice is happy 1o pravide you with general informiation
ahout Califormia law govermmyg fucnrms, includmg assndt wespons. Fhe Bureaw off
Frrearms can alsa provide expert lestimony about whetber anoadividual tiveanm is an
asanlt wisapan i a coont provecdimg. An vpinion rendered i a case-speeific
adjudicanon s noa regilanon” or policy ihan s subjeet 1o the APAL (Hidevwauer Marine
Western, b v Brodshaw, supra. 14 Cala™ ap 572, Such an opmion wonld not he
dispositive ol the legal question wherther o partyealar fiecaron s, m fuct, wn “assault
weapon’ because that guextion ¢an anly he ancwered by o finder of faet o b el court
(See Harrott v, Cosamy of Kings, sypro, 25 Cald™ app 1155 17 And. of course, the
Atterney Genernl s wdetilication of @ pacticular e as g serics assanlt weapon would,
0 on appropriate case, be subject o chullenge . [Tlhe Atlorey Genieral now asserts
that the sifle s an AK A7 Therefore, e cine shoutd be remanded o the tal court foy
avesafution of this question ")

Regarding your question ahout the “Prptee SO Kir™ amd “huller button.™ oy owr
understanding i those devices are designed 1o lemporarily attach A magazine 1o 4 nfie,
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e atlow the magazine to be seowoved Gom the rifle witds the wse of atool, Winle there s
1o question it such a conliguration wowlil vender the nagazine o a ritfe w be non-
detachable. it is unelear whether such o ¢onfiunvion negates the nfle’s “capacny to
aceept” o detachahle magozine. Sieee theve e no statwies, case Tnw. or regulations
concermng whether a rifle that iy foaded with w Hixed, removable magazine can ddsa be
considered o have the “eapacity 1o aceept a detachable maguzine,” we are anable (o
dechure rifles configured with the “Prince SO KU v “hullet button™ to he Jopd on sHeaal,

r

To do xo without u reguilation wandd crewte an iileaal "underzsound regafarum.

Repavding the “MansierMan Grip.” you state that this grip is not a pisiol grip
hecause 1t does nor permit o pistol-sivle gragp” and mgyead permts oty o rifle style
peasp on AR o AK-typue ficarms.” 1o unclear what clantication you are seekmy i
the MansterMan Grip s truty non o pstol gop. then machimg i 1o a sematomatie
canterhire nlhe that has the capacily w accept o derneliable would natvender such a rifle
an ussanltweapon. Apain. d should be nowed it the Depanment does not have the
Aoty 1o approve (v disapprove) sach items for use m Caldiomia

Our aal’ continues to he avarlable as b luw enforcement resourcs for yoor office,
W ovonr sl has an inguary about the Lew, your stul T imay contacl Deputy Aftomey
Genera) Alison Merrilees @ (916) 2746136, 1 your staff necds (o identify o parnenta
mode) of fircavim ar decrmine whether that frieearm meets the delingwon of an “assault
weapon” under Caldonmia law. oraf your office geeds expert leshimony an court, your
stall may contuct our Frcamms expert, Special Agent Blake Graham, at (916) 273-7023
I vonr olfice needs assistance with o cominal investigation, please contact DO Specral
Agent Supervisor Lee Carcnga al the Burcau of Firvanmy regional office in Fresno o
(559) 457-5024. W look Forwird te continuing our raapeiaave relayonship with the
Kern County Distret Attorney s oflicer (o enforee skate Nirearmy Liws in Califomia.

1 hope this information is helplu). Please feel Tege o contact me again il you need
! g

forther clarificanon.

Sincerely,
) . ! ’1/'” .r.w B
WILFREDO €10, Chief

Burcau of Fairgaems

For  EDMUND G BROWN IR,

Attamey General





