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Change Venue Pursuant to 28 U.S.C. § 1404(a) Due to Forum-Selection Clauses in the Contracts
Between WWE and the Decedent (docket #5) filed March 27, 2015, pending); and McCullough
et al. v. World Wrestling Entm’t, Inc., No. 2:15-cv-02662-AB-JEM (CD Cal) (WWE’s Motion to
Transfer Venue Due to Mandatory Forum-Selection Clauses in the Contracts Between the Parties
(docket #16), set for a hearing on July 13, 2015).

The bulk of the relevant factors are either neutral or weigh in favor of a transfer of this
case. As to where the relevant agreement was negotiated, the record reveals that Haynes
“negotiated the terms of [his] relationship” in Oregon by telephone with WWE’s predecessor,
Titan Sports, Inc. Haynes Decl. (docket #51), § 4.” However, that factor is neutral, given that it
appears likely that the negotiator for WWE’s predecessor was in Connecticut or some other state.
The pleadings do not identify the place(s) of performance of that booking contract, though
Haynes now avers that he participated in “at least” four wrestling matches in Oregon. Id, 1 7.

He does not deny participating in wrestling matches for WWE’s predecessor in other states, and
nothing currently in the record ties his four Oregon wrestling matches to the damages alleged in
this case. Thus, contacts relating to the plaintiff’s cause of action is a neutral factor. The
difference in costs of litigation is neutral, given that either Haynes must travel to Connecticut or
WWE must travel to Oregon. The record supports WWE’s contention that the availability of
compulsory process to compel attendance of non-party witnesses and the ease of access to
sources of proof both weigh in favor of transfer.

This leaves only the plaintiff’s chosen forum and the relative familiarity of Oregon courts
with Oregon law. “Although great weight is generally accorded plaintiff’s choice of forum,

when an individual brings a derivative suit or represents a class, the named plaintiff’s choice of

" While Haynes states that he requested and was refused a written contract (Haynes Decl., { 5), WWE states that Haynes
“entered into a booking agreement” dated June 2, 1986, implying that it was a written agreement. However, WWE has not
submitted a copy of any written booking agreement between Haynes and WWE’s predecessor.
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forum is given less weight.” Lou v. Balzberg, 834 F2d 730, 739 (9" Cir 1987) (citations
omitted). See also Johns v. Panera Bread Co., No. 08-1071-SC, 2008 WL 2811827 (ND Cal
July 21, 2008) (citing cases “consistent with Ninth Circuit and Supreme Court authority” for the
proposition that “[p]laintiff’s decision to seek to represent a nationwide class substantially
undercuts this deference [normally afforded plaintiff’s choice of forum].”). Whatever remaining
deference that is accorded plaintiff’s choice of forum is further eroded by evidence in the record
that many of the putative class members are subject to mandatory forum selection clauses
requiring disputes to be resolved in the District of Connecticut. Langham Decl., {1 15-16.

In addition, it appears that Haynes’s attorneys may be engaging in forum shopping. “If
there is any indication that plaintiff’s choice of forum is the result of forum shopping, plaintiff’s
choice will be accorded little deference.” Williams v. Bowman, 157 F Supp2d 1103, 1106 (ND
Cal July 26, 2001) (citation omitted). On January 16, 2015, shortly before the filing of the FAC
and currently pending motion to dismiss based on Oregon’s statute of repose in this case, a
second nationwide class action, Singleton, was filed in the United States District Court for the
Eastern District of Pennsylvania. The plaintiffs in Singleton are represented by one of the
attorneys representing Haynes in this case, Konstantine Kyros (“Kyros”). Just over two months
later, on March 23, 2015, Judge Lawrence Stengel transferred the Singleton action to the District
of Connecticut, noting that plaintiffs did not oppose a transfer of venue and agreed that the
District of Connecticut is an appropriate forum. Order dated March 23, 2015 (docket #11). On
May 22, 2015, the Singleton plaintiffs filed an Amended Complaint, voluntarily dismissing their
class allegations. Singleton, et al. v. World Wrestling Entm’t, Inc., United States District Court
of Connecticut (New Haven), Case No. 3:15-cv—00425-VLB, First Amended Complaint (docket

#67).
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On February 18, 2015, prior to the transfer of the Singleton action, the Personal
Representative for a the estate of a former WWE wrestler, also represented by Kyros, filed
another case in Tennessee state court, alleging claims for negligence, negligent and intentional
misrepresentation, fraudulent concealment, fraud by omission/failure to warn, vicarious liability,
wrongful death, punitive damages, and loss of consortium. Frazier, et al. v. World Wrestling
Entm’t, Inc., Circuit Court of Shelby County Tennessee (Thirtieth Judicial District at Memphis),
Case No. CT-000702-15. That case was subsequently removed to the United States District
Court for the Western District of Tennessee. On March 27, 2015, WWE filed a Motion to
Change Venue (docket #5) based on the terms of a mandatory forum-selection clause in the
booking contract. That motion has, as yet, not been decided.

Finally, on April 9, 2015, McCullough, an identical nationwide class action, was filed in
the Central District of California. The McCullough action alleges several claims identical to
those alleged here and adds a claim for violation of the California Unfair Competition Law.
Again, based on mandatory forum-selection clauses in booking contracts, the WWE has moved
to transfer that case to the District of Connecticut, and a hearing is set on that motion in mid-
July. Kyros is not listed as counsel in that case, and WWE attorneys have been unable to
confirm whether he represents the plaintiffs. However, the pleadings in the McCullough action
incorporate many of the identical allegations and photographs and seek the identical relief
alleged in the FAC in this case.

This court is persuaded that the content and timing of these multi-jurisdictional filings
constitute evidence of forum shopping. Accordingly, plaintiff’s choice of Oregon as one state on
a hit-list of potential venues for this nationwide class action is “accorded little deference.”

I

8 — OPINION AND ORDER

APPENDIX - Page 117



Case 3:14-cv-01689-ST Document 59 Filed 06/25/15 Page 9 of 9
Case 3:15-cv-01305-VLB Document 35-3 Filed 09/11/15 Page 4 of 150

ORDER
Based on the above, it is ORDERED that WWE’s Motion to Transfer Venue (docket
#47) is GRANTED and this case is transferred to the United States District Court for the District
of Connecticut.
This court expresses no opinion on the merits of any portion of the WWE’s Motion to

Dismiss (docket #44) which is reserved for a ruling by the United States District Court for the

District of Connecticut.

DATED June 25, 2015.

s/ Janice M. Stewart

Janice M. Stewart
United States Magistrate Judge
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UNITED STATES DISTRICT COURT JS-6
CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES - GENERAL

Case No.: CV 15-02662 AB (JEMX) Date: July 10, 2015

Title: Russ McCullough et al. v. World Wrestling Entertainment, Inc.

Present: The Honorable ANDRE BIROTTE JR.

Carla Badirian N/A
Deputy Clerk Court Reporter
Attorneys Present for Plaintiffs: Attorneys Present for Defendants:
None Appearing None Appearing
Proceedings: [In Chambers] Order GRANTING Defendant’s Motion to
Transfer Venue

Pending before the Court is Defendant World Wrestling Entertainment, Inc.’s
(“WWE”) Motion to Transfer Venue. (Motion, Dkt. No. 16.) Plaintiffs Russ
McCullough, Ryan Sakoda, and Matthew R. Wiese filed an opposition and WWE filed a
reply. (Opposition, Dkt. No. 21; Reply, Dkt. No. 22.) The Court took this matter
under submission on July 10, 2015. (Dkt. No. 23.)

Having considered the materials submitted, the Court GRANTS the Motion to
transfer this case to the U.S. District Court for the District of Connecticut.

l. FACTUAL AND PROCEDURAL BACKGROUND

This action arises out of Plaintiffs’ injuries that occurred while performing under
WWE’s written contracts.  Plaintiffs are all residents of California. (Complaint, Dkt.
No. 1, 11 20-22.) WWE is a registered Delaware corporation with a corporate
headquarters in Connecticut. (Mot., p. 8.) With this matter exceeding the amount in
controversy of $5 million, this Court has subject matter jurisdiction pursuant to the Class
Action Fairness Act of 2005, 28 USC § 1332(d)(2).
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At various points between 1999 to 2004, each Plaintiff wrestled professionally for
WWE. (Compl., 1120-22.) “WWE is an integrated media company principally
engaged in the development, production, and promotion of television programming and
live events featuring its unique brand of wrestling-based sports entertainment.” (Mot.,
p. 8.) Plaintiffs suffered physical and neurological injuries as a result of WWE’s alleged
intentional conduct and negligence. (Opp., p. 1.) According to Plaintiffs, WWE
continued to conceal and deny the medical research of the brain injuries Plaintiffs
suffered during the course of their professional wrestling careers. (Compl., 1 2.)

Based on these allegations, Plaintiffs initiated this action, suing WWE for seven claims,
including: (1) fraudulent concealment and failure to disclose or warn; (2) negligent
misrepresentation; (3) negligence; (4) declaratory and injunctive relief; (5) medical
monitoring; (6) strict liability for abnormally dangerous activities; and for (7) violation of
the California Unfair Competition Law. (See Compl.)

A. Forum Selection Clause at Issue

WWE filed this motion seeking to transfer the matter to the United States District
Court for the District of Connecticut because before Plaintiffs began their wrestling
careers, each of them signed a booking agreement that explicitly included a forum
selection clause. (See Mot.) The contracts at issue are attached as Exhibits A, B, and
C to the Declaration of James W. Langham.! (Dkt. No. 16-7.) Plaintiffs Ryan Sakoda
and Matthew R. Wiese signed agreements that included forum selection clauses that read
in relevant part:

The parties agree to submit any and all disputes arising out of or relating in
any way to this Agreement exclusively to the jurisdiction of the United
States District Court of Connecticut. The provision to submit all claims,
disputes or matters in question to the Federal court in the State of
Connecticut shall be specifically enforceable; and each party, hereby
waiving personal service of process and venue, consents to jurisdiction in
Connecticut for purposes of any other party seeking or securing any legal
and/or equitable relief.

(Langham Decl., Dkt. No. 16-7, Exs. A, B (“Agreement 1) § 13.8 (emphasis
added).) Plaintiff Russ McCullough signed a different agreement with a similar forum
selection clause that read:

In the event there is any claim, dispute, or other matter in question arising
out of or relating to this Agreement, the enforcement of any provisions
therein, or breach of any provision thereof, it shall be submitted to the
Federal, state or local courts, as appropriate, only in the State of

! The Court hereby takes judicial notice of these contracts. Fed. R. Evid. 201.
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Connecticut. This provision to submit all claims, disputes or matters in
question to the Federal or state courts in the State of Connecticut shall be
specifically enforceable; and each party, hereby waiving personal service of
process and venue, consents to jurisdiction in Connecticut for purposes of
any other party seeking or securing any' legal and/or equitable relief.

(Langham Decl., Dkt. No. 16-7, Ex. C (“Agreement 2”) § 13.8 (emphasis added).)

According to WWE, each forum selection clause is enforceable and warrants the
transfer of this matter to the District of Connecticut. (See Mot.) Plaintiffs contend that
the forum selection clause at issue is unconscionable under California and Connecticut
law and should not be enforced. (See Opp.)

After considering the Parties’ arguments, the Court finds that this venue to be
improper and orders the transfer of this case to the District of Connecticut.

Il. LEGAL STANDARD

In diversity actions, as the case herein, federal law determines the validity and
enforcement of a forum selection clause. Bernikow v. Xerox Corp. Long-Term Disability
Income Plan, 2006 WL 2536590, at *1 (C.D. Cal. 2006) (citing Manetti-Farrow, Inc. v.
Gucci America, Inc., 858 F.2d 509, 513 (9th Cir. 1988)). Forum selection clauses “are
prima facie valid” and should be enforced absent a strong showing by the party opposing
the clause “that enforcement would be unreasonable and unjust, or that the clause [is]
invalid for such reasons as fraud or overreaching.” Bremen v. Zapata Off-Shore Co.,
407 U.S. 1, 15 (1972).

The burden placed on the party opposing enforcement of a forum selection clause
is high.

For business or convenience reasons the parties may have bargained that
litigation arising from their contract be resolved in one jurisdiction. Absent
some evidence submitted by the party opposing enforcement of the clause to
establish fraud, undue influence, overweening bargaining power, or such
serious inconvenience in litigating in the selected forum as to deprive that
party of a meaningful day in court, the provision should be respected as the
expressed intent of the parties.

Pelleport Investors, Inc. v. Budco Quality Theaters, Inc., 741 F.2d 273, 280 (9th Cir.
1984); see also R.A. Argueta v. Banco Mexicano, 87 F.3d 320, 325 (9th Cir. 1996)
(holding that a forum selection clause can be set aside only if “its incorporation into the
contract was the result of fraud,” it will deprive a party of its day in court, or it will
“contravene a strong public policy of the forum in which the suit is brought™).
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When a party seeks enforcement of a contract’s forum selection clause, a court
draws all reasonable inferences in favor of the party opposing the clause’s enforcement.
See Murphy v. Schneider Nat’l, Inc., 362 F.3d 1133, 1138 (9th Cir. 1998). |If it is
determined that the clause should be enforced, “[t]he district court of a district in which is
filed a case laying venue in the wrong division or district shall dismiss, or if it be in the
interest of justice, transfer such case to any district or division in which it could have been
brought.” 28 U.S.C. § 1406(a).

1. DISCUSSION

Plaintiffs have a heavy burden to meet in order to prove that 8 13.8 is
unenforceable because it is evident that the forum selection clauses extend to claims
“arising out of or relating” to these contracts or any of the transactions contemplated by
these contracts, and requires those claims to be litigated in Connecticut and nowhere else.
(8§ 13.8 of Agreement 1, 2.) Its plain language indicates that the parties intended and
agreed to litigate disputes in Connecticut, the venue where WWE is headquartered.

A. The Forum Selection Clause is Valid

Plaintiffs primary argument is that § 13.8 is unconscionable in both California and
Connecticut. (See Opp., pp. 8-18.)

In order to be deemed unenforceable under California and Connecticut law, a
contract must be both procedurally and substantively unconscionable. Davis v.
O’Melveny & Myers, 485 F.3d 1066, 1070 (9th Cir. 2007) (citations omitted), overruled on
other grounds, Ferguson v. Corinthian Colleges, Inc., 733 F.3d 928 (9th Cir. 2013); see
also Smith v. Mitsubishi Motors Credit of America, Inc., 247 Conn. 342, 349 (1998)
(*[W]e have come to divide this definition into two aspects of unconscionability, one
procedural and the other substantive . . ..”) (citation omitted).

As for procedural unconscionability, Plaintiffs argue that they were presented these
agreements on a “take it or leave it” basis.” (Opp., p. 10.) According to Plaintiffs, they
were given no opportunity to review or negotiate the contracts because of the vastly
disproportionate bargaining power between WWE and Plaintiffs. (Id. at pp. 4, 9.)

2 Plaintiffs cite numerous California and Connecticut cases in which courts have considered the
unconscionability of a particular contract. (ld. citing Carboni v. Arrospide, 2 Cal. App. 4th 76, 81
(1991); Pardee Construction Co. v. Superior Court, 100 Cal. App. 4th 1081, 1088 (2002); Flores v.
Transamerica HomeFirst, Inc., 93 Cal. App. 4th 846, 853 (2001); Graham v. Scissor-Tail, Inc., 28 Cal.
3d 807, 817 (1981); Neal v. State Farm Ins. Cos., 188 Cal. App. 2d 690, 694 (1961); Fairfield Lease
Corporation v. Romano’s Auto Service, 4 Conn. App. 495, 498 (1985); Smith v. Mitsubishi Motors
Credit of America, Inc., 247 Conn. 342, 349 (1998).) None of these cases considered a forum selection
clause. Furthermore, the use of California and Connecticut case law is misplaced because federal law
governs forum selection clauses. Manetti-Farrow, 858 F.2d at 513.  As such, Plaintiffs’ authorities
are inapplicable.
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Without knowledge as to the contents of these contracts and without legal representation to
assist in the interpretation of these clauses, Plaintiffs never fully understood the parameters
of the agreements at issue. (Id. at pp. 9-10.) With respect to substantive
unconscionability, Plaintiffs contend that these contracts are unfairly one-sided because
Plaintiffs were allegedly required to give up all their intellectual property rights in
exchange for WWE’s ability to book them performances. (ld. at pp. 11-16 (citing 88 1.2,
2.5,3.1,5.2,13.7, 13.8 of Agreement 1, 2).) Moreover, Plaintiffs assert that the
agreements are unfairly one-sided because “[t]he costs of litigating in Connecticut, a
jurisdiction that is among the farthest possible in the United States from California, is
unduly burdensome.” (Opp, p. 14.) None of these arguments are convincing.

Taking these allegations as true, Plaintiffs” unconscionability arguments against
enforcing the forum selection clause still fall far short of satisfying their heavy burden.
Under Supreme Court jurisprudence, Plaintiffs’ lack of bargaining power and loss of
intellectual property rights do not invalidate the forum-selection provision of these
agreements. Carnival Cruise Lines, Inc. v. Shute, 499 U.S. 585, 593-95 (1991). As held
in Shute, “take it or leave it” adhesion contracts do not necessarily render
a forum-selection clause unenforceable. Id.; see also Schneider, 362 F.3d at 1141 (To
“decline enforcement of a forum selection merely on the showing of non-negotiability and
power difference . . .would disrupt the settled expectations of the parties.”). Indeed,
federal law requires there to be facts that demonstrate an overweening display of
bargaining power. Carnival Cruise Lines, Inc. v. Shute, 499 U.S. 585, 591 (1991). That
Is not the case here. Plaintiffs claim that WWE maintained unequal bargaining power
because WWE is the only professional wrestling company in the country, leaving Plaintiffs
with no opportunity to find another employer. The Court is hard-pressed to believe that
WWE is the only professional wrestling company in the country, especially without
evidence to support that proposition. WWE may be the largest professional wrestling
company in the country but to claim that WWE is only available employer is speculative at
best.® Regardless, under federal law, neither a difference in bargaining power nor the
non-negotiability of the contract is a sufficient reason to set aside the forum selection
clause. See Murphy, 362 F.3d at 1141. It is whether the forum selection clause is
fundamentally unfair or unreasonable that determines the enforceability of a forum
selection clause. Carnival Cruise Lines, Inc. v. Shute, 499 U.S. 585, 593-95 (1991).
Plaintiffs do not dispute either of these rules; instead, Plaintiffs’ unconscionability
arguments mainly rely on the state law standard of unconscionability. State law
arguments that discuss, inter alia, the power difference between the parties and the undue

% Several professional wrestling companies offer similar services as WWE. See Pagtakhan v. Doe,

No. C 08-2188 Sl (pr), 2013 WL 3052865 (N.D. Cal. 2013) (All Pro Wrestling); Bollea v. World
Championship Wrestling, Inc., 271 Ga.App. 555 (Ga. App. 2005) (Universal Wrestling Corporation
(formerly known as World Championship Wrestling))..
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burden of litigating this case in Connecticut are not contentions that rebut the federal law
presumption in favor of forum selection clauses. See Zaborowski v. M.H.N. Gov’t Servs.,
Inc., 936 F.Supp.2d 1145, 1152 (N.D. Cal. 2013) (“Adhesion . . . is insufficient to find a
contract unconscionable.”); Fireman’s Fund Ins. Co. v. M/V DSR Atlantic, 131 F.3d 1336,
1338 (9th Cir. 1998) (the court held that the plaintiff insurance company was required to
litigate in Korea pursuant to clause in bill of lading, despite “serious inconvenience”);
See Murphy, 362 F.3d at 1141 (rejecting the proposition that unequal bargaining power
between the parties renders a forum selection clause unenforceable).

Given that Plaintiffs have not established that the forum selection clause was
fundamentally unfair or unreasonable, the forum selection clause is prima facie valid.
Manetti-Farrow, 858 F.2d at 514.

B. This Action Falls Within § 13.8 of the Booking Agreements

Plaintiffs argue that the forum selection clause does not reach their claims. In
particular, Plaintiffs state that “[t]hese contracts do not relate to Plaintiffs’ claims as they
concern tortious conduct outside the scope of a performer’s contract.” (Opp., p. 1.)

To determine whether Plaintiffs’ claims are encompassed within the forum
selection clause, the Court must start with the clause’s plain language. Doe | v. AOL,
LLC, 552 F.3d 1077, 1081 (9th Cir. 2009) (“[T]he plain language of the contract should
be considered first.”). The forum selection clause here is unambiguous. The parties
submit to the exclusive jurisdiction of Connecticut in any and all claims or disputes
“arising out of or relating” to this Agreement and the parties to this Agreement hereby
“consent[] to jurisdiction in Connecticut for purposes of any other party seeking or
securing any legal and/or equitable relief.” (8§ 13.8 of Agreement 1, 2.) Thus, phrased
in the plain language of the forum selection clause, the question is simply whether
Plaintiffs’ claims “aris[e] out of or relat[e] to” the Agreement.

Plaintiffs’ claims clearly “aris[e] out of” or “relat[e]” to the Agreement. The
phrase “arising out of or relating” reaches a broad range of claims. It is certainly broad
enough to reach tort claims, as the case herein. Plaintiffs’ fraudulent concealment,
negligent misrepresentation, negligence, and strict liability claims all allege that WWE
pressured Plaintiffs to continue to wrestle despite their neurological injuries and
subjected Plaintiffs to dangerous conditions without providing adequate medical care.
(See Compl.) As WWE notes in its Motion, “[t]here can be no real dispute that the
claims asserted by Plaintiffs here involve a determination of who bears the responsibility
for bodily injury allegedly sustained while wrestling for WWE pursuant to the Booking
Contract.” (Mot., p. 16.) The Court therefore finds that these tort allegations relate to
Plaintiffs’ professional wrestling services for WWE which are services encompassed
within the agreements at issue.  Similar to Manetti, the Ninth Circuit explained that
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where tort claims cannot be adjudicated without analyzing whether the parties were in
compliance with the contract, they fall within the scope of the forum selection clause. 858
F.2d at 509. Moreover, the Supreme Court has construed “arising out of or relating to
this Agreement” to be “easily broad enough to encompass” a claim that the agreement
was induced by fraud. Prima Paint Corp. v. Flood & Conklin Manufacturing Co., 388
U.S. 395, 406 (1967); see also AJZN, Inc. v. Yu, 2013 WL 97916, at *2 (N.D. Cal. Jan. 7,
2013) (concluding that federal and state securities claims and state law fraud claims fell
within forum selection clause that applied to “any matter arising out of or in connection
with” the agreement). The forum selection clause here is broad enough to encompass
all of Plaintiffs’ claims related to the business relationship established by these
agreements. See, e.g., Stewart Organization, Inc. v. Ricoh Corp., 810 F.2d 1066, 1070
(11th Cir. 1987) (finding that because the forum selection clause governed all claims
relating to the parties’ business relationship evidenced by the contract, it necessarily
governed claims that were not contractual in nature).

In short, it is clear that Plaintiffs’ claims “relate[] in some way to rights and duties
enumerated in the” Agreement, Manetti-Farrow, 858 F.2d at 514, so the claims are
within the scope of the forum selection clause. These claims are therefore within the
scope of the forum selection clause.

C. Public Policy Favors the Transfer of this Matter

The public policy of the forum is another factor relevant to the district court’s §
1404(a) determination. Plaintiffs urge the Court not to enforce this forum selection
clause because “it would be unjust and against public policy to force Plaintiffs to litigate
these claims outside their home state and chosen forum.” (Opp., p. 2.) According to
Plaintiffs, having them litigate their claims in a distant court is unreasonable and
contravenes public policy. (1d.)

A forum selection clause will not be enforced if enforcement of the clause
contravenes public policy. See Doe 1, 552 F.3d at 1083. If Plaintiffs satisfy their “heavy
burden of showing that trial in the chosen forum would be so difficult and inconvenient that
the party would effectively be denied a meaningful day in court[,]” then a forum selection
clause may be found unenforceable. Pelleport Investors, 741 F.2d at 281.

As noted above, the Court is not persuaded that the clause is unconscionable due to
any alleged disparity in bargaining power between the two parties or that the contracts
unduly burdensome. There is no evidence that the clause was implemented to deprive
Plaintiff of its day in court, or to make it unduly inconvenient for Plaintiffs’ participation in
any proceedings based on the agreement. In fact, public policy would favor transferring
this matter in Connecticut based on two reasons. First, WWE is headquartered in
Connecticut. Plaintiffs’ lawsuit involves claims for concealment which suggests that a
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majority of the witnesses and material documentary evidence is located in Connecticut.
Second, there are several lawsuits that involve these similar issues that are currently
pending in Connecticut. Singleton et al. v. World Wrestling Entertainment, Inc., No.
3:15-cv-00425-VLB* Haynes I11 v. World Wrestling Entertainment, Inc., No.
3:14-cv-01689-ST, 2015 WL 3905281 (D. Or. 2015) (transferring to District of the
Connecticut). Transferring this case would only continue to promote judicial economy
because having one court preside over all of these matters eliminates the possibility of
conflicting decisions or duplicative work.  The reduction of inefficiencies ultimately
supports WWE’s position to enforce this forum selection clause. Because Connecticut
has a nexus to this controversy as the forum to WWE’s headquarters and other related
cases, the Court concludes that public policy tips in favor of transferring this matter to
Connecticut.

For the foregoing reasons, the Court finds that, based on the parties’ forum
selection clause whereby they agreed to litigate the within claims in Connecticut, venue is
improper in this district. Consistent with § 1406(a), the Court finds that transferring the
action to the United States District Court for the District of Connecticut, rather than
dismissing it, is in the interests of justice.

IV. CONCLUSION

For the foregoing reasons, the Court finds that the forum selection clause in § 13.8
of Plaintiffs’ contracts is valid and enforceable. Because Plaintiffs agreed that the sole
and exclusive venue for any legal action brought in connection with these contracts
would be in the District of Connecticut, venue is not proper here.

Thus, the Court GRANTS WWE’s Motion to transfer. The case will be
TRANSFERRED IMMEDIATELY to the District of Connecticut. 28 U.S.C. §
1404(a).

IT IS SO ORDERED.

* The Court hereby takes judicial notice of this case. Fed. R. Evid. 201.
CV-90 (12/02) CIVIL MINUTES - GENERAL Initials of Deputy Clerk CB

8
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From: McDevitt, Jerry

Sent: Tuesday, July 14, 2015 12:34 PM

To: Charles LaDuca; Chris Gilreath; '‘Konstantine Kyros'; 'Erica Mirabella'
Cc: Ben Elga

Subject: RE: RE:

No, | will not be removing you from the dialogue. You were listed on the cover page of the Objections to Magistrate
Stewart’s opinion and order, which stated that there was no evidence of forum shopping by counsel; and which
represented to the Court that each suit against the WWE “ was filed by individuals in their home districts”. Those
statements failed, of course, to apprise the Court that your co- counsel Mr. Kyros and Ms. Mirabella had in fact filed yet
another suit in Texas on behalf of Pennsylvania residents literally the day after the Magistrate concluded there had been
forum shopping. Hardly their home district. Now, despite the fact three federal judges have ruled against these forum
shopping efforts, we are told that you all need to see what happens in another case before deciding what to do, a candid
admission that the strategy now is to hope for inconsistent results, one of the principal vices of forum shopping noted by
the Courts.

We want to be quite sure you are on notice of everything here.

From: Charles LaDuca [mailto:charles@cuneolaw.com]

Sent: Tuesday, July 14, 2015 12:07 PM

To: McDeuvitt, Jerry; Chris Gilreath; 'Konstantine Kyros'; 'Erica Mirabella'
Cc: Ben Elga

Subject: RE: RE:

I am not listed in these two cases. Remove me from the string immediately.

Charles J. LaDuca, Esq.
Cuneo Gilbert & LaDuca, LLP
8120 Woodmont Avenue
Suite 810

Bethesda, Maryland 20814
Tel: 202-789-3960

Fax: 202-789-1813
WWwWw.cuneolaw.com

From: McDevitt, Jerry [mailto:Jerry.McDevitt@klgates.com]

Sent: Tuesday, July 14, 2015 11:52 AM

To: Chris Gilreath; 'Konstantine Kyros'; Charles LaDuca; 'Erica Mirabella’'
Subject: RE: RE:

Chris,| would have thought that your co-counsel would have sent you the opinion, or alternatively that we would get a
response from Mr. Kyros, who has presumably read the order and opinion. Either way, | have attached it for you to read.
It is a short opinion, only 8 pages in length, and can be summarized easily. The Court has rejected the exact same
arguments you presented in the Frazier case.
| do not agree that the state of the law is such that transfer is the appropriate vehicle instead of a dismissal without
prejudice under Rule 41. There is not a thing in any case | have ever seen that suggests you cannot take a voluntary
dismissal without prejudice in the wrong forum and refile in the forum agreed to by the parties should you and your co-
counsel wish to pursue a case in the proper forum. Doing so would reduce the costs of everybody, and eliminate the
delay caused by the incessant forum shopping strategy being employed here. Your response plainly indicates that you
and your co-counsel hope to generate inconsistent results among the federal jurists who have had to deal with the

1
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blatant forum shopping that is ongoing, and been adjudicated by one federal jurist already. Frazier and Osborne are
both members of the purported class in all three of the cases which three different federal judges have now ordered be
transferred to Conn. Both signed forum selection clauses which were identical or nearly identical to the clauses at issue
in the Lograsso case, which your co-counsel agreed should be transferred to Conn, and to the clauses at issue in the
California case, which were litigated, upheld, and enforced by the Court.

| would urge all of you to reconsider your position and either dismiss the Frazier and Osborne cases per the above or
consent to the transfer based on the forum selection clauses. In the meantime, we will advise the Texas Court that you
do not oppose the adjournment of a response date until the transfer motion is decided should that remain necessary.
Needless to say, we reserve all rights regarding your continued refusal to honor the forum selection clauses, which in my
view is now even more unreasonable than before.

From: Chris Gilreath [mailto:chrisgil@sidgilreath.com]

Sent: Tuesday, July 14, 2015 10:59 AM

To: McDeuvitt, Jerry; 'Konstantine Kyros'; <charles@cuneolaw.com> LaDuca; 'Erica Mirabella'
Subject: RE:

Jerry, I am out of town and have not been able to review the California decision as of yet.

Concerning the deadline to file an Answer, we have no objection to deferring the deadline to Answer until no
more than 30 days after resolution of the transfer issue.

As you are aware, the state of the law is that transfer is the appropriate vehicle in the case of venue under
1404(a), not dismissal. We need to see what happens with the WDTN decision in Frazier before having
additional discussion about the for selection clause issue in other cases.

R. Christopher Gilreath

Gilreath & Associates, PLLC
200 Jefferson Avenue, Suite 711
Memphis, TN 38103

(901) 527-0511

-------- Original message --------

From: "McDevitt, Jerry" <Jerry.McDevitt@klgates.com>

Date: 07/13/2015 3:19 PM (GMT-05:00)

To: 'Konstantine Kyros' <kon@kyroslaw.com>, "<charles@cuneolaw.com> LaDuca"
<charles@cuneolaw.com>, Chris Gilreath <chrisgil@sidagilreath.com>, 'Erica Mirabella’
<erica@mirabellallc.com>

Subject:

As | trust each of you know by now, the Federal Court in California today issued an order and opinion rejecting all your
arguments which you have been making against the forum selection clauses in the contract between talent and WWE,
and ordered that purported class action be transferred to Conn. immediately. This is now the third different federal
court to order the transfer of your purported class actions to Conn. The other two outstanding claims of Frazier and
Osborne both involve alleged members of the purported class, and both men signed forum selection clauses. To avoid
further costs and expenses, we would ask that you dismiss the Frazier and Osborne suits without prejudice and if you
choose to continue those cases to refile those cases in federal court in Conn.

We are about to file a transfer motion in the Osborne matter so we would appreciate your prompt advise.
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Jerry S. McDevitt
K&L Gates LLP

K&L Gates Center
210 Sixth Avenue
Pittsburgh, PA 15222
Phone: 412-355-8608
Cell: 412-708-9328
Fax: 412-355-6501

jerry.mcdevitt@klgates.com
www.klgates.com

This electronic message contains information from the law firm of K&L Gates LLP. The contents may be privileged and confidential and are intended for
the use of the intended addressee(s) only. If you are not an intended addressee, note that any disclosure, copying, distr bution, or use of the contents of
this message is prohibited. If you have received this e-mail in error, please contact me at Jerry.McDevitt@klgates.com.

This electronic message contains information from the law firm of K&L Gates LLP. The contents may be privileged and confidential and are intended for
the use of the intended addressee(s) only. If you are not an intended addressee, note that any disclosure, copying, distr bution, or use of the contents of
this message is prohibited. If you have received this e-mail in error, please contact me at Jerry.McDevitt@klgates.com.

The information contained in this message may be attorney-client or work-product privileged and should be
treated as confidential information intended only for the use of the individual or entity named above. If the
reader of this message is not the intended recipient, or the employee or agent responsible to deliver it to the
intended recipient, you are hereby notified that any dissemination, distribution or copying of this
communication is strictly prohibited. If you have received this communication in error, please immediately
notify us by return e-mail, destroying the original message and any copies.
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA

EVAN SINGLETON and VITO LOGRASSO,
individually and on behalf of all others
similarly situated,

Plaintiffs, Case No. 5:15-cv-00223-LS
VS.
WORLD WRESTLING ENTERTAINMENT,
INC.,

Defendant.

DEFENDANT’SMOTION TO TRANSFER VENUE
PURSUANT TO 28 U.S.C. § 1404(a) DUE TO
FORUM-SELECTION CLAUSES IN THE CONTRACTS BETWEEN THE PARTIES

Defendant World Wrestling Entertainment, Inc. (“WWE”) hereby moves this Court to
transfer venue from the United States District Court for the Eastern District of Pennsylvania to
the United States District Court for the District of Connecticut pursuant to 28 U.S.C. § 1404(a)
and the decision of the United States Supreme Court in Atlantic Marine Constr. Co., Inc. v.
United States Dist. Ct. for W. Dist. of Texas, 134 S. Ct. 568 (2013). The grounds for this Motion
are set forth in the accompanying memorandum of law, which is incorporated herein by
reference as though fully set forth herein. Briefly stated, the parties in this case all agreed to a
mandatory forum-selection provision establishing the U.S. District Court for the District of
Connecticut as the exclusive forum for any disputes arising out or related in any way to the
contracts for professional wrestling services between the parties. The Supreme Court ruled in
Atlantic Marine that a district court should ordinarily transfer a case to the forum specified in a
forum-selection clause unless there are extraordinary circumstances unrelated to the convenience

of the parties. No such circumstances are present here.
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Dated: February 27, 2015 Respectfully submitted,

By: s/ Matthew H. Haverstick
Matthew H. Haverstick
CONRAD O'BRIEN PC
1500 Market Street
Centre Square West Tower, Suite 3900
Philadelphia, PA 19102-1921
Telephone: (215) 864-9600
Facsimile: (215) 523-9725
E-mail: mhaverstick@conradobrien.com

Jerry S. McDevitt (pro hac vice pending)
Curtis B. Krasik (pro hac vice pending)
K&L GATES LLP

Pittsburgh, PA 15222-2613

Telephone: (412) 355-6500

Facsimile: (412) 355-6501

E-mail: jerry.mcdevitt@klgates.com

Counsel for Defendant
World Wrestling Entertainment, Inc.
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA

EVAN SINGLETON and VITO LOGRASSO,
individually and on behalf of all others
similarly situated,

Plaintiffs, Case No. 5:15-cv-00223-LS
VS.
WORLD WRESTLING ENTERTAINMENT,
INC.,

Defendant.

ORDER
AND NOW, this day of , 2015, upon consideration of

Defendant World Wrestling Entertainment, Inc.’s (“WWE”") Motion to Transfer Venue pursuant
to 28 U.S.C. § 1404(a) Due to Forum-Selection Clauses in the Contracts Between the Parties, IT
IS HEREBY ORDERED as follows: Plaintiffs Evan Singleton and Vito Lograsso both are
subject to mandatory forum selection clauses contained in written contracts with WWE. Based
on those mandatory forum selection clauses, this action shall be transferred from the United
States District Court for the Eastern District of Pennsylvania to the United States District Court
for the District of Connecticut pursuant to Atlantic Marine Constr. Co., Inc. v. United States

Dist. Ct. for W. Dist. of Texas, 134 S. Ct. 568 (2013).
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing DEFENDANT WORLD WRESTLING
ENTERTAINMENT, INC.’SMOTION TO TRANSFER VENUE DUE TO FORUM-
SELECTION CLAUSES IN THE CONTRACTS BETWEEN THE PARTIES was served by

the Court’'s CM/ECF System to all counsel registered to receive electronic notice.

February 27, 2015 s/ Matthew H. Haverstick
Matthew H. Haverstick
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA

EVAN SINGLETON and VITO LOGRASSO,
individually and on behalf of all others
similarly situated,

Plaintiffs, Case No. 5:15-cv-00223-LS
VS.

WORLD WRESTLING ENTERTAINMENT,
INC.,

Defendant.

DEFENDANT WORLD WRESTLING ENTERTAINMENT, INC’SMEMORANDUM
OF LAW IN SUPPORT OF MOTION TO TRANSFER VENUE DUE TO FORUM-
SELECTION CLAUSES IN THE CONTRACTS BETWEEN THE PARTIES

Matthew H. Haverstick

CONRAD O'BRIEN PC

1500 Market Street

Centre Square West Tower, Suite 3900
Philadelphia, PA 19102-1921
Telephone: (215) 864-9600

Facsimile: (215) 523-9725

E-mail: mhaverstick@conradobrien.com

Jerry S. McDevitt (pro hac vice pending)
Curtis B. Krasik (pro hac vice pending)
K&L GATES LLP

210 Sixth Avenue

Pittsburgh, PA 15222-2613

Telephone: (412) 355-6500

Facsimile: (412) 355-6501

E-mail: jerry.mcdevitt@klgates.com

Counsel for Defendant
World Wrestling Entertainment, Inc.
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Defendant World Wrestling Entertainment, Inc. (“WWE”) respectfully submits this
Memorandum of Law in support of its Motion to Transfer Venue Pursuant to 28 U.S.C. §
1404(a) Due to Forum-Selection Clauses in the Contracts Between the Parties (the “Motion”).

l. BACKGROUND

A. Summary of the Allegations

Plaintiffs are professional wrestlers who performed their craft for WWE. Both now claim
that they suffered head injuries during the time they wrestled for WWE. See Compl. {1 128-136.
Plaintiffs assert that WWE allegedly subjected them and other similarly-situated wrestlers to
such physical harm and purportedly failed to warn wrestlers about the consequences of head
trauma that they purportedly sustained while wrestling for WWE. See Compl. § 1. As a result,
plaintiffs seek to certify abroad class of “[a]ll persons who currently or formerly wrestled for
[WWE] or a predecessor company, and who reside in the United States.” Compl. 1 134.

Plaintiff Singleton wrestled for WWE from 2012 to 2013. See Compl. § 16. Plaintiff
LoGrasso alleges that he wrestled for WWE from 1991 to 1998 and from 2005 to 2007. See
Compl. § 17. This allegation is not accurate. In the 1990s, Mr. LoGrasso was an occasional
“jobber.” See Affidavit of C. Scott Amann (“Amann Aff.”) 16, attached at Tab 1. In wrestling
parlance, a“jobber” isatemporary wrestler used on an as-needed basis essentially as a prop to
lose to more prominent wrestlers. Id. A search of WWE business records found that between
1991 and 1998, WWE only paid Mr. LoGrasso: (i) $650 for four events worked in 1991; (ii)
$900 for six events worked in 1992; (iii) $675 for three events worked in 1993; and (iv) $200 for
one event worked in 1997. Id. § 5. There is no record of any payment by WWE to Mr.
LoGrasso in 1994, 1995, 1996, or 1998. Id. He did perform for WWE on a more regular basis

from 2005-2007 pursuant to a formal contract, as discussed herein.
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B. Plaintiffs Are Subject to Identical Contractual Forum-Selection Provisions

Each Plaintiff wrestled for WWE pursuant to an agreement called a booking contract (the
“Booking Contract”). See Affidavit of James W. Langham (“Langham Aff.”) 5 and Exs. A &
B, attached at Tab 2. Each Booking Contract spells out the professional wrestling services to be
rendered by Messrs. Singleton and LoGrasso, and the terms of agreement between the parties
relating to those services. See id., Exs. A & B. Each Plaintiff’s Booking Contract contains a
mandatory forum-selection clause that requires any and all disputes arising out of or relating in
any way to those services to be litigated in the United States District Court for the District of
Connecticut. Seeid., Exs. A & B § 13.8. The identical clauses at issue state:

The parties agree to submit any and all disputes arising out of or relating in

any way to this Agreement exclusively to the jurisdiction of the United States

District Court of Connecticut. The provision to submit all claims, disputes or

matters in question to the Federal court in the State of Connecticut shall be

specifically enforceable; and each party, hereby waiving personal service of

process and venue, consents to jurisdiction in Connecticut for purposes of any

other party seeking or securing any legal and/or equitable relief.
See id., Exs. A & B § 13.8 (emphasis added).

In fact, booking contracts typically entered into between WWE and its wrestlers after
June 13, 1991, which is a sizeable portion of the putative class, require that disputes arising out
of or relating to the booking contracts be litigated in Connecticut. See Langham Aff. | 6.

C. WWE’s Operations and Substantial Relationship to the State of Connecticut

WWE is an integrated media company principally engaged in the development,
production and promotion of television programming and live events featuring its unique brand of
wrestling-based sports entertainment. WWE is a Delaware corporation with its corporate

headquarters in Stamford, Connecticut. See Langham Aff. 4. The “small group of related

executives’ whom plaintiffs allege “ manage both policies and the conduct of wrestlers during
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matches,” see Compl. 1 19, all reside in Connecticut and have substantial work responsibilities in
WWE'’s Connecticut headquarters. See Langham Aff. 1 8. WWE maintains the vast majority of
its business records in Connecticut, either in its corporate headquarters or in an off-site records
storage facility. See id. 19. This Court has recognized that a state bears a substantial relationship
to the parties to a forum-selection clause when the corporate party has its principal place of
business and headquarters in the chosen state. SKF USA Inc. v. Okkeise, 992 F. Supp. 2d 432
(E.D. Pa. 2014).

1. WWE'SATTEMPTSTO OBTAIN PLAINTIFFS COMPLIANCE WITH THE
FORUM-SELECTION CLAUSES

On January 23, 2015, WWE's counsel advised plaintiffs’ counsel of the forum-selection
clauses and asked for their justification for ignoring those clauses and filing suit in the Eastern
District of Pennsylvania. None of the multiple law firms representing plaintiffs responded.

Thus, on Monday, February 23, 2015, WWE'’ s counsel again sought plaintiffs’ position
regarding their non-compliance with the forum-selection clauses. See Tab 3, pp. 5-7. WWE's
counsel provided plaintiffs' counsel with the exact language of the forum-selection clauses and
advised of the holding of the United States Supreme Court that such clauses are to be given
controlling weight in all but the most exceptional cases. See id., p. 6. Plaintiffs counsel was
asked either to take a voluntary dismissal under Fed. R. Civ. P. 41 without prejudice and then re-
file in Connecticut or concur in a transfer motion to effectuate the forum-selection clauses. See
id., p. 7. Lastly, WWE’s counsel pointed out that there was no difference between the two
methods because the Supreme Court had made clear that the law of the state which the parties had
agreed to be the forum would supply the choice of law rules once transfer is effectuated. See id.

That simple proposal to plaintiffs’ counsel triggered what became a series of evasive

responses emblematic of the gamesmanship condemned by the Supreme Court’ s controlling
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decision of Atlantic Marine Construction Co., Inc. v. United States Dist. Ct. for W. Dist. of Texas,
134 S. Ct. 568 (2013).

First, plaintiffs counsel indicated they agreed to transfer Mr. Singleton’s claims to
Connecticut but, inconsistently, refused to agree to transfer Mr. LoGrasso’ s claims, even though
he signed a forum-selection clause identical to Mr. Singleton.' See id., p. 4. The only reason
provided for their inconsistent position was the erroneous assertion that Mr. LoGrasso “wrestled
without any contract for many years of his career.” See id.?

On February, 25, 2015, WWE's counsel urged plaintiffs' counsel to reconsider their
inconsistent position, pointing out that both plaintiffs had signed identical forum-selection
clauses. Seeid., pp. 3-4. WWE's counsel also pointed out that it made little sense to split a
purported class action into two different venues. See id. WWE's counsel concluded by pointing
out that the reasons provided for not honoring Mr. LoGrasso’ s agreement on the proper forum did
not constitute the requisite “extraordinary circumstances’ required by the Supreme Court. See id.,
p. 4. Later that same morning, plaintiffs’ counsel responded that they would reconsider and “get
back to you asap,” but indicated that he might need “until first thing tomorrow morning” dueto
the travel of other counsel. Seeid., p. 3.

On February 26, 2015, WWE's counsel inquired as to whether plaintiffs' counsel had

! Counsel for Mr. Singleton conditioned his agreement on WWE agreeing to take Mr.
Singleton’s deposition in his home town if he is unable to travel, which of course WWE agreed
to readily. See Tab 3, p.3.

2 Notably, even prior to Atlantic Marine’s strong directive to enforce forum-selection clauses,
this Court previously rejected a similar argument by a plaintiff seeking to avoid a mandatory
forum-selection clause. See Kessler v. Royal Caribbean Cruises, Ltd., No. CIV. A. 02-7974,
2002 WL 32130105, at *2 (E.D. Pa. Jan. 27, 2003) (“Plaintiffs’ first argument appears to be that,
because this action involves alleged acts of misrepresentation by Defendant prior to the parties
entering the contract in question, venue for the action should not be governed by the forum
selection clause in the contract. Initially, the Court notes that Plaintiffs have failed to cite any
authority for this argument. In addition, the contention that all of the acts by Defendant
complained of by Plaintiffsin this action occurred prior to entering the contract isinaccurate.”).
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reconsidered the transfer of Mr. LoGrasso’'s claims to Connecticut and provided specific factual
information to counsel correcting the stated basis for refusing to honor the mandatory forum-
selection clause — that he had supposedly performed for many years without a contract. See id.,
p. 2. It was pointed out that Mr. LoGrasso had wrestled only 4 days in 1991, 6 days in 1992, 3
days in 1993, and 1 day in 1997, before he signed the formal contract in 2005 containing a
forum-selection clause. Plaintiffs’ counsel finally responded later in the afternoon, as follows:

We do not agree with any of your emails. Or, that the contract

applies for either of our clients. However, we will not oppose a

1404(a) transfer for Lograsso and Singleton. Our clients do not

waive any rights to challenge the applicability of any alleged

contract.
Id., p. 1. No further explanation was given for their response.

Plaintiffs’ position appears to be an attempt to avoid the rule articulated by the Supreme
Court in Atlantic Marine that “when a party bound by aforum-selection clause flouts its
contractual obligation and files suit in a different forum, a § 1404(a) transfer of venue will not
carry with it the original venue's choice-of-law rules.” 134 S. Ct. at 582. In rgjecting the Van
Dusen rule that otherwise would apply the state law applicable in the transferor court in the event
of a8 1404(a) transfer, the Supreme Court reasoned that “a plaintiff who files suit in violation of
a forum-selection clause enjoys no ‘privilege’ with respect to its choice of forum, and therefore it
is entitled to no concomitant ‘ state-law advantages,” Not only would it be inequitable to allow
the plaintiff to fasten its choice of substantive law to the venue transfer, but it would also
encourage gamesmanship.” Id. at 583.
Such gamesmanship is precisely what plaintiffs are attempting here. By agreeingto a 8

1404(a) transfer of venue but attempting to preserve some argument about whether transfer was

pursuant to the mandatory forum-selection clauses, plaintiffs are seeking avoid the application of
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the clear law of the Supreme Court cited above. Asthe Supreme Court held, “we will not apply
the Van Dusen rule when a transfer stems from enforcement of a forum-selection clause.” 1d.

The issue before this Court, therefore, is now squarely presented: whether to apply the
rule of Atlantic Marine and transfer this case pursuant to the mandatory forum-selection clauses
to which both plaintiffs agreed.

Not only are plaintiffs personal claims subject to a mandatory forum-selection clause
requiring transfer to the District of Connecticut but, as further explained in the Langham
Affidavit submitted in support of this Motion, the majority of the putative plaintiff class is
subject to similar forum-selection clauses in their WWE contracts mandating the litigation of the
purported class' claimsin the District of Connecticut as well.

Aside from plaintiffs’ gamesmanship, as the parties “defying the forum-sel ection clause,”
plaintiffs bear the heavy burden of demonstrating “exceptional circumstances’ that transfer is
unwarranted pursuant to the mandatory forum-selection clauses. Plaintiffs cannot meet that
burden here, and did not even attempt to do so in the pre-motion correspondence. For the
following reasons, the parties' forum-selection clause and the other Section 1404(a)
considerations mandate the transfer of this case to the District of Connecticut.

First, the District of Connecticut would have subject matter jurisdiction over this action
pursuant to the Class Action Fairness Act of 2005, and venue would be proper in the District of
Connecticut under 28 U.S.C. § 1391(b) because WWE maintains its principal place of business
in the State of Connecticut.

Second, because the parties are subject to a mandatory contractual forum-selection clause
requiring the action to be litigated in the District of Connecticut, the Supreme Court requires that

clause be given controlling weight absent exceptional factors. There are no such factors here.
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Plaintiffs each signed contracts to provide professional wrestling services in which they
voluntarily agreed to submit “all disputes arising out of or relating in any way” to their
agreement in Connecticut, and thereby waived the right to challenge the preselected forum as
inconvenient. Under well-established Supreme Court precedent, mandatory forum-selection
clauses must be enforced to protect the parties' legitimate expectations, and should be given
“controlling weight” in “all but the most exceptional cases.” Plaintiffs cannot carry their
“heavy” burden of demonstrating any such exceptional circumstancesin this case and, in fact,
have conceded that transfer is appropriate.

Third, the public interest also overwhelmingly favors the transfer of this case to the
District of Connecticut. If plaintiffs were to succeed, they would be able to enforce a judgment in
the District of Connecticut because WWE is domiciled there. Trial would also be conducted
more easily, expeditiously and inexpensively in the District of Connecticut, because most of the
witnesses are WWE employees or representatives who work or reside in Connecticut and because
WWE's corporate records and other documentary evidence are also located in Connecticut. A
transfer would also lighten this District’ s docket, which is far more congested than that of the
District of Connecticut. A transfer would not offend any pertinent public policies because
plaintiffs will be able to pursue their claims in the District of Connecticut. Furthermore, the
federal courts of Connecticut exercising diversity jurisdiction are more familiar with Connecticut
law than this Court, which sits in a different Federal Circuit. Because the public interest factors
“will rarely defeat a transfer motion,” the forum-selection clause controls and the case should be

transferred to Connecticut.

1.  ARGUMENT

A. Standard of Review

28 U.S.C. 8 1404(a) providesthat “[f]or the convenience of parties and witnesses, in the
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interest of justice, a district court may transfer any civil action to any other district or division
where it might have been brought.” “When the parties have agreed to avalid forum-selection
clause, adistrict court should ordinarily transfer the case to the forum specified in that clause.”
Atlantic Marine, 134 S. Ct. at 581. Thus, where the parties are subject to a valid forum-selection
clause, the Court isto give plaintiff’s choice of forum “no weight.” Id.

Forum-selection clauses are “presumptively valid.” Wall Street Aubrey Golf, LLC v.
Aubrey, 189 Fed. Appx. 82, 85 (3d Cir. 2006); see also Saladworks, LLC v. Sottosanto Salads,
LLC, Civil Action No. 13-3764, 2014 WL 2862241, at *2 (E.D. Pa. June 24, 2014). “The
enforcement of valid forum-selection clauses, bargained for by the parties, protects their
legitimate expectations and furthers vital interests of the justice system.” Atlantic Marine, 134
S.Ct. at 581 (internal quotations omitted). “For that reason, and because the overarching
consideration under 8 1404(a) is whether a transfer would promote the interest of justice, a valid
forum-selection clause should be given controlling weight in all but the most exceptional
cases.” 1d. (internal quotations and brackets omitted) (emphasis added). Plaintiffs“bear the
burden of establishing that transfer to the forum for which the parties bargained is unwarranted.”
Id.; SKF USA, Inc., 992 F. Supp. 2d at 432 (* The party opposing a forum selection clause bears
the heavy burden of proving that the clause should not be enforced.”).

Forum-selection clauses that dictate an exclusive venue, as is the case here, are
considered mandatory and presumed to be enforceable. See Dawes v. Publish America LLP, 563
Fed. App. 117, 118 (3d Cir. 2014). Here, the forum-selection clause agreed to by the parties uses
the word “shall,” which also dictates an exclusive venue. See Wall Street Aubrey Golf, 189 Fed.
Appx. at 85-86 (noting that “shall” suffices, without more, to indicate mandatory intent); see also

Asphalt Paving Systems, Inc. v. General Combustion Corp., 215 WL 167378 (D. N.J. 2015)
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(noting that use of the word “shall” evinces mandatory nature). As such, theidentical forum-
selection clauses here are clearly mandatory under controlling law.

To resist application of the otherwise mandatory transfer, the burden is on plaintiffs under
Atlantic Marine to show extraordinary circumstances unrelated to the convenience of the parties
that clearly disfavor a transfer. Under the analysis now required by Atlantic Marine, unlike a
typical motion to transfer pursuant to Section 1404(a), the Court * should not consider arguments
about the parties' private interests. . . [and in fact] must deem private-interest factors to weigh
entirely in favor of the preselected forum.” Atlantic Marine, 134 S.Ct. at 582. See also Depuy v.
Edwards, 23 F. Supp. 3d 472 (E.D. Pa. 2014) (refusing to consider private interests in 1404
motions as required by Atlantic Marine). Although public interest factors can be considered,
“[b]ecause public-interest factors will rarely defeat a transfer motion, the practical result is that
forum-selection clauses should control except in unusual cases.” 1d.

B. The District of Connecticut Has Subject Matter Jurisdiction And Venue is
Proper in the District of Connecticut

In determining whether an action might have been brought in the transferee district, the
court assesses whether the transferee district would have jurisdiction over the matter and whether
venue would be proper there. See Wallace v. Mercantile Cnty. Bank, No. CIV A 06-3974, 2006
WL 3302490, at *3 (E.D. Pa. Nov. 9, 2006) (granting motion to transfer). As plaintiffs admit in
their Complaint, the District of Connecticut would have subject matter jurisdiction over this
matter pursuant to the Class Action Fairness Act of 2005, 28 U.S.C. § 1332(d)(2). See Compl. |
14.

Likewise, venue is proper in the District of Connecticut. Pursuant to 28 U.S.C. §
1391(b)(1), acase may be brought in “ajudicia district in which any defendant resides.. . . .”

Here, WWE maintains its principal place of business, and thus resides, in Connecticut. See 28
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U.S.C. 8§ 1391(b)(1) & (c)(1). Therefore, the first prong of the Section 1404 transfer analysis is
met.

C. The Private Interest Factors Conclusively Require a Transfer

The private interest factors conclusively mandate transferring this case to the District of
Connecticut because plaintiffs are subject to identical mandatory forum-selection clauses that
require this case to be litigated in the District of Connecticut. As the Supreme Court expressly
held in Atlantic Marine, an analysis of the private interest factors becomes unnecessary when the

parties are subject to a forum-selection clause, because the court “must deem the private-interest

factorsto weigh entirely in favor of the preselected forum.”3 134 S.Ct. at 582. The Supreme
Court also instructed that the plaintiff’s choice of forum is entitled to no weight when a forum-
selection clause applies. Id.; see also Rogal v. Skilstaf, Inc., 446 F. Supp. 2d 334 (E.D. Pa. 2006)
(party opposing transfer has “heavy burden” to show forum-selection clause should be ignored);
Mato v. Window World, Inc., No. 10-7617, 2011 WL 710473, at *3 (E.D. Pa. Feb. 28, 2011)
(same); Geosonics, Inc. v. Aegean Associates, Inc., No. 2:14-cv-908, 2014 WL 7409529, at *3
(W.D. Pa. Dec. 31, 2014) (forum selection clause renders plaintiff’s choice of forum irrelevant).
Here, each plaintiff’s Booking Contract requires that disputes between the parties be
litigated in the District of Connecticut. Plaintiffs voluntarily and expressly agreed that they

would bring suit in Connecticut when they signed their respective agreements. Atlantic Marine,

% Even in the absence of the Supreme Court’s holding in Atlantic Marine, the individual private
interest factors would still favor a transfer to the District of Connecticut. First, most of the
witnesses are WWE executives and employees who reside and/or work in Connecticut. See
Langham Aff. § 8. Second, most of the documentary evidence will also be located in
Connecticut. Seeid. 9. Third, plaintiffs' choice of forum would be given less deference
because this case is styled as a class action and plaintiffs have not alleged that any of the
underlying alleged conduct occurred in Pennsylvania, or that they were injured in Pennsylvania.
See Smith v. HireRight Solutions, Inc., No. CIV.A. 09-6007, 2010 WL 2270541, at *3 (E.D. Pa.
June 7, 2010) (less deference provided to class action plaintiffs’ choice of forum; granting
motion to transfer).

10
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134 S.Ct. at 581 (a forum-selection clause “represents the parties' agreement as to the most
proper forum”); Jumara v. State Farm Ins. Co., 55 F.3d 873, 880 (3d Cir. 1995) (same).
Plaintiffs cannot “flout| their] contractual obligation” to bring suit wherever they please.
Atlantic Marine, 134 S.Ct. at 581-82. Plaintiffs have blatantly disregarded their contractual
obligations to file suit in the District of Connecticut, and thus the Court should transfer this case
to that forum where it should have been brought, if at all, in the first instance.

D. The Public Interest Factors Overwhelmingly Favor a Transfer

The Court in Atlantic Marine made clear that only public interest factors are to be
considered, but also that such factors rarely suffice to defeat a mandatory forum-selection clause.
See Atlantic Marine, 134 S.Ct. at 582 (“ Public interest factors will rarely defeat a transfer
motion.”). Thus, the practical effect isthat a mandatory forum-selection clause should control.

Public interest factors include: “the enforceability of the judgment; practical
considerations that could make the trial easy, expeditious, or inexpensive; the relative
administrative difficulty in the two fora resulting from court congestion; the local interest in
deciding local controversies at home; the public policies of the fora; and the familiarity of the
trial judge with the applicable state law in diversity cases.” Jumara, 55 F.3d at 879-880 (internal
citations omitted). Here, all the public interest factors favor a transfer to the District of
Connecticut.

First, if successful, plaintiffs will be able to enforce a judgment more easily in the
District of Connecticut where WWE is domiciled. Rogal, 446 F. Supp. 2d at 337 (noting in
public interest analysis that it would be easier to enforce judgment in transferee district because
defendant is located there).

Second, any trial would be conducted more easily, expeditiously and inexpensively in the

District of Connecticut because most of the witnesses are WWE employees or representatives

11
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who work or reside in Connecticut, including the alleged “small group of related [WWE]
executives,” see Compl. 121, and because WWE's corporate records and other documentary
evidence are also located in Connecticut. See Barberav. Lowe's Home Ctrs,, Inc., No. 09-1617,
2009 WL 1362608, at *3 (E.D. Pa. May 15, 2009) (transferring negligence case in part because
much of relevant evidence and witnesses are located in transferee district); Jolly v. Faucett, No.
06-3286, 2007 WL 137833, at *3 (E.D. Pa. Jan. 16, 2007) (public interests favored transfer
partly because defendants were from transferee district). Transporting these witnesses to
Pennsylvaniawill also be costly, and will significantly burden the “small group of related
[WWE] executives’ who have substantial work responsibilities in Connecticuit.

Third, the District of Connecticut’s docket is much less congested than that of this
District. See North Am. Dental Wholesalers, Inc. v. Danaher Corp., No. 11-247, 2011 WL
3606866, at *6 (E.D. Pa. Aug. 15, 2011) (noting transferee court’s * substantially lighter
caseload” asfavoring transfer); Mato, 2011 WL 710473, at *6 (same). For example, through
September 2014, the District of Connecticut had 3,044 total pending cases, whereas this District
had more than three times as many (10,952). Similarly, the District of Connecticut had less
pending cases per judge (381) than this District (508).4

Fourth, there is no indication that transferring this case to the District of Connecticut
would offend any applicable public policy. Plaintiffs will be able to pursue their claims in the
District of Connecticut. Moreover, Connecticut has a greater interest in adjudicating claims
related to alleged wrongdoings that were allegedly committed by a Connecticut resident. See

North Am. Dental Wholesalers, Inc., 2011 WL 3606866, at *6 (California had more substantial

* See Federal Court Management Statistics, available at
http://www.uscourts.gov/viewer.aspx?doc=/uscourts/Statistics/Federal CourtManagementStatistic
s/2014/district-fcms-profiles-june-2014.pdf&page=8 (last visited February 10, 2014).

12
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interest in adjudicating suit because it involved conduct of individuals in California and
corporation with principal place of business in California); Wallace, 2006 WL 3302490, at *4
(Maryland had greater interest in resolving dispute because case involved alleged misconduct by
defendant bank with its principal place of business in Maryland). See also SKF USA, Inc., 992 F.
Supp. 2d at 432 (noting that state where corporation has principal place of business bears a
substantial relationship to the parties.)

Finally, judges in the District of Connecticut are likely more familiar with Connecticut
law than judges in this District. At a minimum, acourt would have to consider Connecticut’s
choice of law rules because, as the Supreme Court held in Atlantic Marine, “when a party bound
by a forum-selection clause flouts its contractual obligation and files suit in a different forum, a §
1404(a) transfer of venue will not carry with it the origina venue's choice-of-law rules. . . .”

134 S.Ct. at 582.

In sum, the public interest factors conclusively establish that this case should be

transferred to the District of Connecticut.

IV.  CONCLUSION

For all these reasons, the Court should grant WWE’s Motion to transfer this case to the

District of Connecticut.
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing DEFENDANT WORLD WRESTLING
ENTERTAINMENT, INC.’S MEMORANDUM IN SUPPORT OF MOTION TO TRANSFER
VENUE DUE TO FORUM-SELECTION CLAUSES IN THE CONTRACTS BETWEEN THE

PARTIES was served by the Court’s CM/ECF System to all counsel registered to receive

electronic notice.

February 27, 2015 s/ Matthew H. Haverstick
Matthew H. Haverstick

15

APPENDIX - Page 161



Case 3:15-cv-01305-VLB Document 35-3 Filed 09/11/15 Page 55 of 150

APPENDIX - Page 162



Casm8el5:-ty-01302X3-BS DDcumern85-3 FikkedDIV1AS5 P RegeH6fdd 2150

APPENDIX - Page 163



Case 3:15-cv-01305-VLB Document 35-3 Filed 09/11/15 Page 57 of 150

APPENDIX - Page 164



Casm8el5:-tv-01302X2-BS DDcumern85-3 FikkedDUV1A S5 P Rege 58fdd 150

APPENDIX - Page 165



Casm8el5:-tv-01302X3-BS DDcumern85-3 FikkedDV1A5 PRy eGafdd 150

APPENDIX - Page 166



Casm8el5:-tv-01302X2-BS DDcumern85-3 FikkkedDIV1AS5 P &Rege 60fdd 2150

APPENDIX - Page 167



Case 3:15-cv-01305-VLB Document 35-3 Filed 09/11/15 Page 61 of 150

APPENDIX - Page 168



Casm8el5:-tv-01302X3-BS DDcumnern85-3 FikkedDUV1AS5 PRy HATA3A50

APPENDIX - Page 169



Casm8el5:-tv-01302X3-BS DDcumern85-3 FikkedDUV1AS5 P &Rege B3fdd 150

APPENDIX - Page 170



Casm8el5:-tv-01302X2-BS DDcumern85-3 FikkkedDIV1AS5 PRy G4iAIA50

APPENDIX - Page 171



Case 3:15-cv-01305-VLB Document 35-3 Filed 09/11/15 Page 65 of 150

APPENDIX - Page 172



Casm8el5:-tv-01302X2-BS DDcumnern85-3 FikkedDIV1AS5 PRy 66fdd 2150

APPENDIX - Page 173



Case 3:15-cv-01305-VLB Document 35-3 Filed 09/11/15 Page 67 of 150

APPENDIX - Page 174



Casm8el5:-tv-01302X3-BS DDcumern85-3 FikkkedDUV1AS5 PRy 58fdd 150

APPENDIX - Page 175



Casm8el5:-tv-01302X3-BS DDcumern85-3FikkedDIV1AS5 P Reg8BH8fdd 150

APPENDIX - Page 176



Casm8el5:-tv-01302X3-BS DDcumern85-3FikkkedDUV1AS5 PRy 84 0fdd 150

APPENDIX - Page 177



Casm8el5:-tv-01302X3-BS DDcumnern85-3FikkdDUV1AS PRy bfdd 2150

APPENDIX - Page 178



Casm8el5:-tv-01302X32-BS DDcumnern85-3FikkedDUV1AS5 P RegeF 2fAd 150

APPENDIX - Page 179



Casm8el5:-tv-01302X2-BS DDcumern85-3FikkkedDUV1AS5 P Rege78fdd 150

APPENDIX - Page 180



Casm8el5:-tv-01302X3-BS DDcumnern85-3FikkkedDUV1AS5 P Reg8F 4fdd 2150

APPENDIX - Page 181



Casm8el5:-tv-01302X3-BS DDcumern85-3 FikkkedDUV1AS5 P Reg 8T 5idd 150

APPENDIX - Page 182



Casm8el5:-ty-01302X3-BS DDcumern85-3 FikkkedDUV1AS5 P Repgd ¥ 6fdd 2150

APPENDIX - Page 183



Casm8el5:-ty-01302X3-BS DDcumern85-3FikkedDUV1A S5 PRegd I7 6fAd 150

APPENDIX - Page 184



Casm8el5:-tv-01302X3-BS DDcumnern85-3FikkkedDUV1AS5 P Regd 78fdI 150

APPENDIX - Page 185



Casm8el5:-ty-01302X3-BS DDcumnern85-3 FikkedDUV1AS5 P Repgd 79150

APPENDIX - Page 186



Casm8el5:-tv-01302X3-BS Dbcumern85-3 FikkedDV1A5 P Repgd 80fdI 150

APPENDIX - Page 187



Casm8el5:-tv-01302X3-BS DDcumern85-3FikkedDIV1AS5 P Regd BbiddA50

APPENDIX - Page 188



Casm8el5:-tv-01302X3-BS DDcumern85-3FikkedDUV1AS5 P Regd BRIAIA50

APPENDIX - Page 189



Casm8el5:-ty-01302X3-BS DDcumnern85-3 FikkkedDUV1AS5 P Rpgd B8IAIA50

APPENDIX - Page 190



Casm8el5:-tv-01302X2-BS DDcumern85-3 FikkedDIV1AS5 P Rpgd B4TAIA50

APPENDIX - Page 191



Casm8el5:-tv-01302X3-BS DDcumern85-3 FikkedD/V1AS5 P Rpgd B5TAIA50

APPENDIX - Page 192



Casm8el5:-tv-01302X3-BS DDcumnern85-3 FikkedDIV1A5 P RegeB6fdd 2150

APPENDIX - Page 193



Casm8el5:-tv-01302X2-BS DDcumern85-3 FikkedD/V1A5 P &pge BoiAdA50

APPENDIX - Page 194



Casm8el5:-tv-01302X3-BS DDcumern85-3FikkedDUV1AS5 P RegeB8fdI 150

APPENDIX - Page 195



Casm8el5:-tv-01302X2-BS DDcumern85-3FikkkedDUV1AS5 PRy eBofdd 150

APPENDIX - Page 196



Casm8el5:-ty-01302X3-BS DDcumern85-3 FikkedDIV1AS5 PRy e00fdd 150

APPENDIX - Page 197



Casm8el5:-tv-01302X2-BS DDcumnern85-3 FikkedDUV1AS5 P RegeDbiddA50

APPENDIX - Page 198



CasmB8el5:-tv-01302X3-BS DDcumern85-3 FikkedDUV1AS5 P Rege®2fdd 150

APPENDIX - Page 199



Case 3:15-cv-01305-VLB Document 35-3 Filed 09/11/15 Page 93 of 150

APPENDIX - Page 200



Casm8el5:-tv-01302X32-BS DDcumern85-3 FikkkedDV1AS5 P &Rpg e D4iAdIA50

APPENDIX - Page 201



Case 3:15-cv-01305-VLB Document 35-3 Filed 09/11/15 Page 95 of 150

APPENDIX - Page 202



Casm8el5:-tv-01302X32-BS DDcumern85-3FikkedDUV1AS5 P RegeD6fddA50

APPENDIX - Page 203



Casm8el5:-tv-01302X2-BS DDcumern85-3 FikkedDUV1AS5 PRy eDaidd 150

APPENDIX - Page 204



Casm8el5:-tv-01302X2-BS DDcumnern85-3 FikkedDV1AS5 P Ry e®8fdd 2150

APPENDIX - Page 205



Casm8el5:-tv-01302X3-BS DDcumnern85-3 FikkedDV1A5 P &pg e DBfAIA50

APPENDIX - Page 206



Cases:4 5> 0\Ba180627B8_SD denonent 3563 FHaedd@g2T1155 PRages208f 62150

APPENDIX - Page 207



Caseé:4 5> 0\Ba180627B8.SD denonent 3563 FHaed@g211155 PRagesB0df 62150

APPENDIX - Page 208



Cases:4 5> a0\Ba180627B8_SD denonent 3563 FHaed@f211155 PRages20d 62150

APPENDIX - Page 209



Case&:4 5> 0\Ba180627B8.SD denonent 3563 FHaedd@g211155 PRagest0d 62150

APPENDIX - Page 210



Caseé:4 5> a0\Ba180627B8.SD denonent 3563 FHaedd@g211155 PRagest0zf 62150

APPENDIX - Page 211



Caseé:4 5> 0\Ba180627B8.SD dencnent 3563 FHaed@g2T1155 PRagesT0F 62150

APPENDIX - Page 212



Caseé:4 S a0\Ba1830627B8.SD denonent 3563 FHaed@g211155 PRages80d 62150

APPENDIX - Page 213



Caseé:4 S 0\Ba180627B8_SD dencnent 3563 FHaedd@g211155 PRages20f 62150

APPENDIX - Page 214



Caseé:4 5> 0\Ba180627B8_SD dencnent 3563 FHaed@g211155 PRage’ 008 62150

APPENDIX - Page 215



Caseé:4 5> a0\Ba130627B8.SD denonent 3563 FHaed@g211155 PRage’108 62150

APPENDIX - Page 216



Caseé:4 5> a0\Ba180627B8.SD denonent 3563 FHaedd@g2T1155 PRage’ 216 62150

APPENDIX - Page 217



Case:4 5> 0\Ba180627B8.SD denonent 3563 FHaed@@211155 PRager B1df 62150

APPENDIX - Page 218



Caseé:4 5> 0\Ba18062768_SD dencnent 3563 FHaed@g211155 PRage/21d 62150

APPENDIX - Page 219



Caseé:4 S 0\Ba180627B8.SD dencnent 3563 FHaedd@g211155 PRage/ d1d 62150

APPENDIX - Page 220



Caseé:4 5 0\Ba180627B8_SD dencnent 3563 FHaedd@@211155 PRage/ blef 62150

APPENDIX - Page 221



Caseé:4 5> 0\Ba180627B8.SD denonent 3563 FHaed@@2T1155 PRage/T1s 62150

APPENDIX - Page 222



Caseé:4 5> 0\Ba180627B8.SD denonent 3563 FHaedd@g211155 PRage’ 81 62150

APPENDIX - Page 223



Caseé:4 5> 0\Ba180627B8.SD denonent 3563 FHaedd@2211155 PRager 21af 62150

APPENDIX - Page 224



Caseé:4 5> a0\Ba180627B8.SD denonent 3563 FHaed@g211155 PRage801d 62150

APPENDIX - Page 225



Case&:4 5> 0\Ba18062768_SD dencnent 3563 FHaedd@g711155 PRage811d 62150

APPENDIX - Page 226



Caseé:4 S 0\Ba130627B8_SD dencnent 3563 FHaedd@g211155 PRageS226f 62150

APPENDIX - Page 227



Caseé:4 5> a0\Ba180627B8.SD denonent 3563 FHaedd@g711155 PRage332df 62150

APPENDIX - Page 228



Caseé:4 5> 0\Ba18062768.SD denonent 3563 FHaed@f211155 PRageB12d 62150

APPENDIX - Page 229



Case 3:15-cv-01305-VLB Document 35-3 Filed 09/11/15 Page 123 of 150

APPENDIX - Page 230



Caseé:4 5> 0\Ba180627B8.SD dencnent 3563 FHaedd@g711155 PRageShad 62150

APPENDIX - Page 231



Caseé:4 5> 0\Ba180627B8_SD dencnent 3563 FHaedd@2211155 PRage8h2s 62150

APPENDIX - Page 232



Caseé:4 S 0\Ba180627B8.SD denonent 3563 FHaed@@211155 PRage8T26 62150

APPENDIX - Page 233



Caseé&:4 5> 0\Ba180627B8.SD denonent 3563 FHaed@g211155 PRageS823f 62150

APPENDIX - Page 234



Caseé:4 5> a0\Ba180627B8_SD dencnent 3563 FHaed@g711155 PRage8928 62150

APPENDIX - Page 235



Caseé:4 5> 0\Ba180627B8_SD dencnent 3563 FHaedd@g211155 PRaged02¥ 62150

APPENDIX - Page 236



Caseé:4 5> 0\Ba180627B8.SD denonent 3563 FHaedd@g211155 PRaged138f 62150

APPENDIX - Page 237



Caseé:4 5> 0\Ba18062768_SD denonent 3563 FHaedd@g211155 PRaged231f 62150

APPENDIX - Page 238



Case 3:15-cv-01305-VI B Document 35-3 Filed 09/11/15 Page 132 of 150

EXHIBIT |

APPENDIX - Page 239




Case 3:15-cv-01305-VLB Document 35-3 Filed 09/11/15 Page 133 of 150



Cas€3shactDNEFMHRABL DobuwmemieB5-BL  FHiéeH0RE1A71E Feape1B4fct 150

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

EVAN SINGLETON and VITO CIVIL ACTION
LOGRASSO, individually and on
behalf of all others similarly situated,

Plaintiffs, : No. 15-223
V.
WORLD WRESTLING
ENTERTAINMENT, INC.,
Defendant.
ORDER

AND NOW, this 23" day of March, 2015, upon consideration of the defendant’s
motion for transfer of venue (Doc. No. 6) and epistolary correspondence from the parties
to the court, it is hereby ORDERED that the motion is GRANTED, and this action is
hereby transferred to the United States District Court for the District of Connecticut.*

It is further ORDERED that:

1) Such order shall be implemented immediately without the 21 day stay

period contemplated by Local Rule 3.2.

! A court may transfer an action to any other district where an action might have been brought or to any district to
which all parties have consented. 28 U.S.C. § 1404(a). Venueis appropriatein “ajudicial district in which any
defendant resides.” 28 U.S.C. § 1391. The defendant is a Delaware corporation with its principal place of business in
Connecticut. By all accounts offered, the defendant would be considered a resident of Connecticut. See 28 U.S.C. §
1332(c)(1); Hertz Corp. v. Friend, 559 U.S. 77, 92-93 (2010). The District of Connecticut is a district in which this
action could have been brought.

The plaintiffs do not oppose a transfer of venue and agree the District of Connecticut is an appropriate forum. In
addition, a transfer of this action to the District of Connecticut is appropriate “[f]or the convenience of parties and
witnesses, in the interest of justice.” 28 U.S.C. § 1404(a). The WWE executives, who will likely serve as witnesses
in this case, reside in Connecticut. The corporate records and other documentary evidence needed to litigate this
action are located in Connecticut. The defendants agree to depose the plaintiffs at locations convenient to them,
posing no inconvenience to the plaintiffs in litigating in Connecticut. The plaintiffs can more easily enforce a
judgment against WWE in Connecticut.
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2)

The defendant shall have fourteen (14) days from the date on which this
case is transferred to the District of Connecticut to file a response to the
complaint.

BY THE COURT:

/s/Lawrence F. Stengel
LAWRENCE F. STENGEL, J.
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION

CASSANDRA FRAZIER, individually and as
next of kin to her deceased husband,
NELSON LEE FRAZIER, JR. A/K/A
“MABEL” A/K/A “VISCERA™ A/K/A “BIG
DADDY V” A/K/A “KING MABEL,” and as
personal representative of THE ESTATE OF
NELSON LEE FRAZIER, JR., DECEASED,
Case No. 2:15-¢cv-02198
Plaintiffs,

V.

WORLD WRESTLING
ENTERTAINMENT, INC.,

Detendant.

DEFENDANT’S MOTION TO TRANSFER VENUE
PURSUANT TO 28 U.S.C. § 1404(a) DUE TO FORUM-SELECTION CLAUSES
IN THE CONTRACTS BETWEEN DEFENDANT AND THE DECEDENT

Defendant World Wrestling Entertainment, Inc. (“WWE?”) hereby moves this Court to
transfer venue from the U.S. District Court for the Western District of Tennessee to the U.S.
District Court for the District of Connecticut pursuant to 28 U.S.C. § 1404(a) and the decision of
the U.S. Supreme Court in Atlantic Marine Constr. Co., Inc. v. United States Dist. Ct. for W.
Dist. of Texas, 134 S. Ct. 568 (2013). The grounds for this Motion are set forth in the
accompanying memorandum of law, which is incorporated herein by reference as though fully
set forth herein. Briefly stated, WWE and the decedent agreed to multiple contracts that
contained a mandatory forum-selection provision establishing the U.S. District Court for the
District of Connecticut as the exclusive forum for any disputes arising out of or relating in any

way to the contracts for professional wrestling services. The Supreme Court ruled in Atlantic
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Marine that a district court should ordinarily transfer a case to the forum specified in a forum-
selection clause unless there are extraordinary circumstances unrelated to the convenience of the

parties. No such circumstances are present here.

Dated: March 27, 2015 Respectfully submitted,

By; s/ Eugene J. Podesta, Jr.

Eugene J. Podesta, Jr.

gpodesta@bakerdonelson.com

Baker, Donelson, Bearman, Caldwell
& Berkovitz, PC

First Tennessee Building

165 Madison Avenue

Suite 2000

Memphis, Tennessee 38103

(901) 577-2213 (phone)

(901) 577-0761 (facsimile)

Jerry S. McDevitt (pro hac vice to be filed)
Curtis B. Krasik (pro hac vice to be filed)
K&L GATES LLP

210 Sixth Avenue

Pittsburgh, PA 15222-2613

Telephone: (412) 355-6500

Facsimile: (412) 355-6501

E-mail: jerry.medevitt@klgates.com

curtis krasik(@klgates.com

Counsel for World Wrestling Entertainment,
Inc.
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CERTIFICATE OF CONSULTATION

In accordance with LR 7.2, I hereby certify that counsel for WWE consulted with
counsel for Plaintiff as follows: WWE’s counsel, Jerry S. McDevitt, consulted with Plaintiffs’
counsel, Konstatine Kyros and R. Christopher Gilreath by emails dated March 17, 18, 20, 23,
and 24, 2015, and WWE’s counsel Eugene J. Podesta, Jr. consulted with Mr. Gilreath in
telephone conferences on March 25 and 26, 2015. Despite these efforts, the parties were unable
to reach an accord as to the relief sought by the foregoing DEFENDANT WORLD
WRESTLING ENTERTAINMENT, INC.”S MOTION TO TRANSFER VENUE PURSUANT
TO 28 U.S.C. § 1404(a) DUE TO FORUM-SELECTION CLAUSES IN THE CONTRACTS

BETWEEN DEFENDANT AND THE DECEDENT.

Dated: March 27, 2015 s/ Eugene J. Podesta, Jr.
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CERTIFICATE OF SERVICE

[ hereby certify that a copy of the foregoing DEFENDANT WORLD WRESTLING
ENTERTAINMENT, INC.”S MOTION TO TRANSFER VENUE PURSUANT TO 28 U.S.C.
§ 1404(a) DUE TO FORUM-SELECTION CLAUSES IN THE CONTRACTS BETWEEN
DEFENDANT AND THE DECEDENT was served by the Court’s CM/ECF System to all

counsel registered to receive electronic notice.

Dated: March 27, 2015 s/ Eugene J. Podesta, Jr.
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION

CASSANDRA FRAZIER, individually and as
next of kin to her deceased husband,
NELSON LEE FRAZIER, JR. A/K/A
“MABEL” A/K/A “VISCERA” A/K/A “BIG
DADDY V” A/K/A “KING MABEL,” and as
personal representative of THE ESTATE OF
NELSON LEE FRAZIER, JR., DECEASED,
Case No. 2:15-cv-02198
Plaintiffs,

V.

WORLD WRESTLING
ENTERTAINMENT, INC.,

Defendant.

DEFENDANT WORLD WRESTLING ENTERTAINMENT, INC.’S
MEMORANDUM OF LAW IN SUPPORT OF MOTION TO TRANSFER
VENUE PURSUANT TO 28 U.S.C. § 1404(a) DUE TO FORUM-SELECTION CLAUSES
IN THE CONTRACTS BETWEEN WWE AND THE DECEDENT

Eugene J. Podesta, Jr. Jerry S. McDevitt
opodestai@bakerdonelson.com jerry.medevitt@klgates.com
Baker, Donelson, Bearman, Caldwell Curtis B. Krasik
& Berkovitz, PC curtis.krasik(@klgates.com
First Tennessee Building K&IL GATES LLP
165 Madison Avenue K&IL Gates Center
Suite 2000 210 Sixth Avenue
Memphis, Tennessee 38103 Pittsburgh. Pennsylvania 15222-2613
(901) 577-2213 (phone) (412) 355-6500 (phone)
(901) 577-0761 (facsimile) (412) 355-6501 (facsimile)

Counsel for Defendant World Wrestling Entertainment, Inc.

BOS-3446309 v
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Defendant World Wrestling Entertainment, Inc. (“WWE”) respectfully submits this
memorandum of law in support of motion to transfer venue (the “Motion™) pursuant to 28 U.S.C.
§ 1404(a) due to forum-selection clauses in the contracts between WWE and the decedent.

I INTRODUCTION

Rarely 1s an issue so squarely controlled by a recent U.S. Supreme Court decision as is
the issue presented by this Motion. The Supreme Court’s 2013 opinion in Atlantic Marine
Constr. Co., Inc. v. United States Dist. Ct. for W. Dist. of Texas specifically addressed “the
procedure that is available to a defendant in a civil case who seeks to enforce a forum-selection
clause.” 134 S. Ct. 568, 575 (2013). The Court held that “the clause may be enforced through a
motion to transfer under § 1404(a)” and that “a district court should ordinarily transfer the case
to the forum specified in that clause.” Id. at 579-81. Under the controlling precedent of Atlantic
Marine, this case should be transferred to the District of Connecticut because plaintiff, through
her decedent, is bound by mandatory contractual forum-selection clauses in decedent’s contracts
with WWE that expressly and unequivocally require this case to be litigated in the District of
Connecticut. See Affidavit of James W. Langham (“Langham Aff.”) attached at Tab 1, Exs. A,
C, & D. As the party “defying the forum-selection clause,” Atlantic Marine imposes on plaintiff
the heavy burden of demonstrating “exceptional circumstances™ that transfer is unwarranted
pursuant to the mandatory forum-selection clauses to which decedent agreed. Plaintiff plainly
cannot meet that burden here.

Significantly. WWE is facing another lawsuit in the U.S. District Court for the Eastern
District of Pennsylvania asserting substantially-similar allegations filed by two of the same
attorneys representing the plaintiff in this case. See Singleton et al. v. World Wrestling

Entertainment, Inc., No. 5:15-cv-00223-LS (E.D. Pa.). The plaintiffs there signed contracts with
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mandatory forum-selection provisions that are identical to the provisions in the last two contracts
between the decedent and WWE. On February 27, 2015, WWE filed a “Motion to Transfer
Venue Pursuant to 28 U.S.C. § 1404(a) Due to Forum-Selection Clauses in the Contracts
Between the Parties™ (the “Motion” attached at Tab 2). The plaintiffs filed no opposition to the
Motion. On March 23, 2015, the Eastern District of Pennsylvania granted WWE’s Motion,
noting that “{t]he plaintiffs do not oppose a transfer of venue and agree the District of
Connecticut is an appropriate forum.” See 3/23/15 Order at 1 n.1 (emphasis added) attached
at Tab 3. There is no basis for plaintiff and her counsel to assert a contrary position here.

Accordingly, enforcement of the mandatory forum-selection clauses under Atlantic
Marine as well as the other Section 1404(a) considerations mandate the transfer of this case to
the District of Connecticut for the following reasons:

First, the District of Connecticut would have subject matter jurisdiction over this action
pursuant to diversity jurisdiction under 28 U.S.C. § 1332, and venue would be proper in the
District of Connecticut under 28 U.S.C. § 1391(b) because WWE maintains its principal place of
business in the State of Connecticut.

Second, plaintiff’s claims are governed by mandatory contractual forum-selection clauses
requiring the action to be litigated in the District of Connecticut pursuant to agreements the
decedent entered into with WWE. Because the plaintiff stands in the shoes of the decedent by
bringing this wrongful death action, she is bound by these mandatory forum-selection clauses,
which the Supreme Court requires be given controlling weight absent exceptional factors. There
are no such factors present here. Plaintiff’s decedent signed contracts to provide professional
wrestling services in which he voluntarily agreed to submit “all disputes arising out of or relating

in any way’ to the agreements in Connecticut, and thereby he. and the plaintiff suing in his stead.,
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waived the right to challenge the preselected forum as inconvenient. Under well-established
Supreme Court precedent, mandatory forum-selection clauses must be enforced to protect the
parties’ legitimate expectations, and should be given “controlling weight™ in *all but the most
exceptional cases.” Plaintiff cannot carry her “heavy” burden of demonstrating any such
exceptional circumstances in this case.

Third, the public interest also overwhelmingly favors the transfer of this case to the
District of Connecticut. The District of Connecticut has an extensive connection to this case,
considerably more so than this District. Trial would be conducted more easily, expeditiously and
inexpensively in the District of Connecticut, because most of the witnesses are WWE employees
or representatives who work or reside in Connecticut and because WWE’s corporate records and
other documentary evidence are also located in Connecticut. A transfer additionally would
ensure a faster disposition of the case and would lighten this District’s docket, which is far more
congested than that of the District of Connecticut. A transfer would not offend any pertinent
public policies because plaintiff will be able to pursue her claims in the District of Connecticut.
Furthermore, the federal courts of Connecticut exercising diversity jurisdiction are more familiar
with Connecticut law than this Court. A transfer also would promote systemic integrity because,
as noted above, plaintiffs’ counsel previously “agree[d] the District of Connecticut is an
appropriate forum™ while not opposing WWE’s motion to transfer to the District of Connecticut
in a lawsuit asserting substantially-similar claims filed by two former-WWE wrestlers. See Tab
Jat 1 n.1. It would be beneficial to litigate similar cases in the same District to conserve judicial
resources and promote consistent rulings. In any event, the Supreme Court noted in Atlantic
Marine that the public interest factors “will rarely defeat a transfer motion.” Under any

circumstances, therefore. the forum-selection clauses control and mandate that this case be

LS ]
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transferred to the District of Connecticut.

IL. BACKGROUND

A. Summary of the Allegations

The plaintiff, Cassandra Frazier (“plaintiff”), brings this wrongful death action as the
next-of-kin and personal representative of the estate of Nelson Lee Frazier (the “decedent”). See
Compl. § 2. At various times during his life, the decedent performed as a professional wrestler
for WWE. See id. He last performed for WWE in early-2008. See id. 9§ 108. Plaintiff dubiously
alleges “on information and belief” that the decedent supposedly “sustained head and other long-
term injuries” in each of the 289 wrestling matches in which the decedent performed for WWE.
See id. 99 117-406. The plaintiff readily admits, however, that the decedent, a 500 pound man
with diabetes and an enlarged heart, died of a massive heart attack after taking a shower. See id

99 14,98, 115. It takes no doctor to know that extreme obesity and diabetes are directly linked

. . . . - . 1
to heart disease, an illness that claims the lives of hundreds of thousands of Americans annually.

Yet, plaintiff alleges that WWE somehow is responsible for a morbidly obese individual’s
lifestyle that caused his demise 6 years after he was last affiliated with WWE. See id. 9 2, 107-
108. To attempt to bridge the gap between a heart attack and the decedent’s alleged head
injuries, the plaintiff makes the implausible allegation that the purported effects of the decedent’s
head trauma “more likely than not attributed [sic] to [the decedent’s] heart attack and his
inability to survive the heart attack.” Id 9 516. While sympathetic to plaintiff’s loss, her claims

dety logic and science. and will be fully exposed at another time.

' See Heart Disease Facts reported by the Centers for Disease Control and Prevention at
http://www.cdc.gov/heartdisease/facts.htm (reporting that each year 610,000 people die in the
United States -- or 1 in every 4 deaths -- due to heart disease; listing diabetes and obesity as the
first two risk factors for heart disease).
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B. Plaintiff’s Claims Are Subject to Contractual Forum-Selection Provisions to
Which the Decedent Expressly Agreed

During his various stints with WWE, decedent wrestled for WWE pursuant to agreements
called booking contracts (the “Booking Contracts™). See Langham Aff. § 5. The decedent
entered into Booking Contracts with WWE dated June 12, 1993 (the “1993 Booking Contract™),
January 25, 1999 (the 1999 Booking Contract™), November 11, 2004 (the “2004 Booking
Contract”), and November 11, 2007 (the “2007 Booking Contract”). See Langham Aff. § 5 and
Exs. A, B, C and D. Each of these Booking Contracts was made in Connecticut. See Langham
Aff. §5and Exs. A, B, Cand D, § 13.7.

Three of the decedent’s Booking Contracts, including the two most recent agreements,
contain mandatory forum-selection clauses requiring his claims to be litigated in Connecticut.
See Langham Aff. 4 6, 8 and Exs. A, C and D, § 13.8. The forum-selection clauses in the 2004
and the 2007 Booking Contracts are identical. They require this matter to be litigated
exclusively in the U.S. District Court for the District of Connecticut, providing as follows:

The parties agree to submit any and all disputes arising out of or relating in

any way to this Agreement exclusively to the jurisdiction of the United States

District Court of Connecticut. The provision to submit all claims, disputes or

matters in question to the Federal court in the State of Connecticut shall be

specifically enforceable; and each party, hereby waiving personal service of
process and venue, consents to jurisdiction in Connecticut for purposes of any
2

other party seeking or securing any legal and/or equitable relief.”

* The forum-selection provision in the 1993 Booking Contract similarly provides:

In the event that there is any claim, dispute, or other matter in question
arising out of or relating to this Agreement, the enforcement of any
provisions therein, or breach of any provision thereof, it shall be submitted to
the Federal, state or local courts, as appropriate, only in the State of
Connecticut. This provision to submit all claims, disputes or matters in question
to the Federal or state courts in the State of Connecticut shall be specifically
enforceable; and each party, hereby waiving personal service of process and
venue, consents to jurisdiction in Connecticut for purposes of any other party
seeking or securing any legal and/or equitable relief.

5
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See Langham Aff. 4 6 and Exs. C and D, § 13.8 (emphasis added).

C. WWE?’s Operations and Lack of Contacts with the State of Tennessee

WWE is an integrated media company principally engaged in the development,
production and promotion of television programming and live events featuring its unique brand
of wrestling-based sports entertainment. See Langham Aff. § 3. WWE is a Delaware
corporation with its corporate headquarters in Stamford, Connecticut. See id. §4. Most of
WWE’s executives who oversee WWE’s operations and are in charge of policy-making, reside
in Connecticut and have substantial work responsibilities in WWE’s Connecticut headquarters.
See id. 4 11. WWE also maintains the vast majority of its business records in Connecticut, either
in its corporate headquarters or in an off-site records storage facility. See id § 12.

D. WWE’s Attempts to Obtain Plaintiff’s Compliance with the Forum-Selection
Clauses

On March 17, 2015, WWE’s counsel advised Plaintiff’s counsel, Konstatine Kyros, who
is one of the attorneys representing the plaintiffs in Singleton et al. v. World Wrestling
Entertainment, Inc., No. 5:15-cv-00223-LS (E.D. Pa.), that the decedent’s contracts with WWE,
including the last two contracts entered into in 2004 and 2007, contained the identical forum-
selection clause as the plaintiffs’ contracts in the Eastern District of Pennsylvania case. Of
course, Plaintiff’s counsel knew that WWE has alrcady moved to transfer the venue of the

Eastern District of Pennsylvania case to the District of Connecticut based on the forum-selection

See Langham Aff. § 8 and Ex. A, § 13.8 (emphasis added). The 1999 Booking Contract, which
was terminated in September 2000, contains an arbitration clause similarly requiring the
arbitration of claims in Connecticut. See Langham Aff. § 9 and Ex. B, § 13.8 (“The parties agree
that if a claim or controversy should arise concerning this Agreement, or the breach of any
obligation arising under this Agreement, or the interpretation of this Agreement, such dispute
shall be resolved by binding arbitration under the Commercial Arbitration Rules of the American
Arbitration Association with the arbitration to be held in Stamford. Connecticut. . . .”").

6
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clauses in those contracts. Plaintiff’s counsel also knew that the plaintiffs in the Eastern District
of Pennsylvania case consented to transfer the case to Connecticut and that they ultimately filed

no opposition to WWE’s transfer motion. WWE’s counsel asked if Plaintiff here would agree to
dismiss this case without prejudice and honor the forum-selection clause by re-filing the lawsuit

in the District of Connecticut should she choose to re-file.

Plaintiff’s counsel responded by asking for copies of the decedent’s contracts with WWE,
indicating that Plaintiff’s counsel evidently had not reviewed those contracts as part of his pre-
suit investigation. WWE’s counsel provided copies of the contracts and even pointed out certain
specific provisions of the contracts that bear directly on the claims at issue, including, for
example: (1) Section 9.2, in which the decedent agreed he was responsible for his own
conditioning; (ii) Section 9.2(a). in which the decedent agreed to be responsible for his own
training and pattern of exercise; (iii) Section 9.2(b), in which the decedent agreed to be
responsible for his own method of physical conditioning and the foods he consumed; (iv) Section
9.9, in which the decedent agreed to indemnify and defend WWE against any claims incurred by
reason of the breach of any undertaking by him that would include the very claims now being
asserted; (v) Section 9.12(a), in which the decedent promised to obtain health and life insurance
to provide benefits in the event of injury and disavowed any responsibility of WWE in the event
he sustained a physical injury: (vi) Section 9.12(b), in which the decedent promised to make no
claim against WWE in the event he is injured: (vii) Section 12.4, in which the decedent promised
not to seek punitive damages against WWE under any circumstances: and (viii) various
contractual provisions acknowledging and assuming the risk of injury.

On March 26, 2015, WWE’s Memphis-based counsel once more asked Plaintift’s

Memphis-based counsel if Plaintiff would agree to dismiss the lawsuit without prejudice in light
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