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of the forum-selection clause. Plaintiff’s counsel responded that he did not think the claims in
this case related to the contracts, which he characterized as being in the nature of intellectual
property licenses. This response was surprising because the contract provisions described above,
which WWE’s counsel had previously explained to Plaintiff’s counsel, clearly go well beyond
intellectual property rights and address the respective obligations of WWE and the decedent with
respect to the decedent’s performance of wrestling services for WWE. In particular, numerous
clauses of the contracts bear directly on the allocation of risk of injury, the obligations to obtain
insurance for any such injury, and the decedent’s responsibility for his own health and physical
conditioning. Although the contracts also deal with intellectual property rights, they are far from
a simple intellectual property license but rather are comprehensive contracts that bear directly on
any personal injury claim ever asserted by the decedent, including, specifically, the claims
asserted by Plaintiff here. The response was further surprising because no such argument was
made by the plaintiffs’ counsel in the Eastern District of Pennsylvania, even though substantially
the same contracts containing identical forum-selection clauses were at issue.

Notwithstanding Plaintiff’s newly-minted contention regarding the nature of the
contracts, on their face, all of the contracts are governed by and interpreted in accordance with
Connecticut law. Under Connecticut law, “[w]hen “arising out of,” ‘relating to,” or similar words
appear in a forum-selection clause, such language is regularly construed to encompass . . . tort
claims associated with the underlying contract.”™ Nat 'l Cabinet & Millwork Installation, LLC v.
Zepsa Indus.. CV146048332S. 2014 WL 7739249, at *6 (Conn. Super. Ct. Dec. 31. 2014)
(quoting BioCapital. LLC' v. BioSystem Solutions, Inc., FSTCV0850093318S. 2009 WL 1815056,
at *6 (Conn. Super. Ct. June 1, 2009). This interpretation is consistent with the general rule that

the phrase “any disputes arising under a contract” is “all-embracing, all-encompassing and

APPENDIX - Page 256



Case 2:1%asé)311%-€1R01-305-VDBcuDwsurbeht 85etl (HIed/Q9/1PdA%e PagéZlof PagelD 161

broad.” Fink v. Golenbock, 238 Conn. 183, 196 (1996). Accordingly, Plaintiff’s apparent
position regarding her refusal to honor the forum-selection clauses in her decedent’s contracts

with WWE is squarely contrary to Connecticut law on the scope of such forum-selection clauses.

II1. ARGUMENT
A. Standard of Review

28 U.S.C. § 1404(a) provides that “[f]or the convenience of parties and witnesses, in the
interest of justice, a district court may transfer any civil action to any other district or division
where it might have been brought.” “When the parties have agreed to a valid forum-selection
clause, a district court should ordinarily transfer the case to the forum specified in that clause.”
Atlantic Marine, 134 S. Ct. at 581. Thus, where the parties are subject to a valid forum-selection
clause, the Court is to give plaintiff’s choice of forum “no weight.” /d.

Forum-selection clauses are presumed valid and should be enforced. See Moses v. Bus.
Card Exp., Inc., 929 F.2d 1131, 1136 (6th Cir. 1991); Elite Physicians Servs., LLC v. Citicorp
Payment Servs., Inc., No. 1:05-CV-344, 2006 WL 752536, at *2 (E.D. Tenn. Mar. 17, 2006).
“The enforcement of valid forum-selection clauses, bargained for by the parties, protects their
legitimate expectations and furthers vital interests of the justice system.” Atlantic Marine, 134 S.
Ct. at 581 (internal quotations omitted). “For that reason, and because the overarching
consideration under § 1404(a) is whether a transfer would promote the interest of justice. a valid
forum-selection clause should be given controlling weight in all but the most exceptional
cases.” [d. (internal quotations and brackets omitted) (emphasis added). As the party “defying
the forum-selection clause.” plaintiff “bear[s] the burden of establishing that transfer to the
forum for which the parties bargained is unwarranted.” /d. at 581.

Forum-selection clauses which are mandatory, as opposed to permissive, are given

controlling weight in virtually all cases. See Atlantic Marine, 134 S. Ct. at 581. Forum-selection
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clauses which dictate an exclusive venue are considered mandatory. See Carrillo v. TIFCO
Industries, Inc., No. 3—11-0733, 2011 WL 4538079, at *3 (M.D. Tenn. Sep. 29, 2011) (holding
that forum-selection clause was mandatory due to use of word “shall””). Here, the forum-
selection clauses agreed to by the decedent and WWE use the word “shall,” and dictate an
exclusive venue. As such, they are clearly mandatory clauses under controlling law. See Union
Planters Bank, N.A. v. EMC Mortg. Corp., 67 F. Supp. 2d 915, 922 (W.D. Tenn. 1999).

B. The District of Connecticut Has Subject Matter Jurisdiction And Venue is
Proper in the District of Connecticut

The traditional analysis under 28 U.S.C. § 1404(a) begins with the determination of
whether the action could have been brought in the transferee district. See Elite Physicians Servs.,
LLC, 2006 WL 752536, at *3. In determining whether an action might have been brought in the
transferee district, the court assesses whether the transferee district would have jurisdiction over
the matter and whether venue would be proper there. Id.

Plaintiff could have brought this action in the District of Connecticut pursuant to
diversity jurisdiction. See 28 U.S.C. 1332; Elite Physicians Servs., LLC, 2006 WL 752536, at *3
(holding action could have been brought in transferee district because transferee court would
have had diversity jurisdiction over matter). There is complete diversity between the parties
because plaintiff is a citizen of Tennessee whereas WWE is a citizen of Connecticut (where it
maintains its headquarters) and of Delaware (where it is incorporated). As set forth in WWE’s
Notice of Removal (filed as Dkt. No. 1). the amount in controversy exceeds $75.000, exclusive
of interest and costs.

Likewise, venue is proper in the District of Connecticut. Pursuant to 28 U.S.C. §
1391(b)(1). a case may be brought in “a judicial district in which any defendant resides . .. .”

Here. WWE maintains its principal place of business, and thus resides, in Connecticut. See 28
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U.S.C. § 1391(b)(1) & (c)(1); Dantes v. Indecomm Holdings, Inc., No. 1:13-CV-1290-JDB-
EGB, 2014 WL 4161982, at *1 (W.D. Tenn. Aug. 19, 2014) (holding case could have been
brought in transferee district because defendant was headquartered there): Elite Physicians
Servs., LLC, 2006 WL 752536, at *3 (same). Accordingly, the first prong of the Section 1404
transfer analysis is met.

C. The Private Interest Factors Conclusively Require a Transfer

Under the analysis required by Atlantic Marine, unlike a typical motion to transfer
pursuant to Section 1404(a), the Court “should not consider arguments about the parties’ private
interests . . . [and in fact] must deem private-interest factors to weigh entirely in favor of the
preselected forum.”™ Atlantic Marine, 134 S. Ct. at 582. Moreover, forum-selection clauses are
binding on non-signatories who stand in the shoes of a decedent, including specifically
representatives of a decedent’s estate such as the plaintiff in this case. See Tellez v. Chios Sea
Ship. & Trading S A, 247 F.3d 241, at *1 (5th Cir. 2001) (affirming judge’s ruling that “next-of-
kin of a deceased Nicaraguan seaman is bound by the foreign forum selection clause contained in
the secaman’s contract of employment when bringing a wrongful death action against the
seaman’s employer.”); Brenner v. National Outdoor L ship Sch., 20 F. Supp. 3d 709, 716, 719
(D. Minn. 2014) (granting motion to transfer venue and holding that forum-selection clause in a
contract involving the decedent was binding on the trustee of the decedent’s heirs in a wrongful
death action).

Where. as here. a wrongful death claim derives directly from the claim possessed by the
decedent had he lived. his estate and his heirs stand in the shoes of the decedent and are bound
by agreements in which the decedent entered while alive. See THI of N.M. at Hobbs Ctr., LLC v.
Spradlin, 532 Fed. App’x 813, 817-18 (10th Cir. 2013) (concluding that wrongful death claims
under state law derive directly from the claim decedent possessed were he still alive such that

I
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agreement to arbitrate wrongful death claim was binding on the decedent’s estate); Wilkerson ex
rel. Estate of Wilkerson v. Nelson, 395 F. Supp. 2d 281, 288-89 (M.D.N.C. 2005) (same); Peltz
ex rel. Estate of Peltz v. Sears, Roebuck & Co., 367 F. Supp. 2d 711, 718 (E.D. Pa. 2005) (same);
THI of S.C. at Columbia, LLC v. Wiggins, No. 3:11-888-CMC, 2011 WL 4089435, at *5
(D.S.C. Sep. 13, 2011) (same). Plaintiff has asserted a wrongful death claim and other
negligence and fraud-based claims that are derivative of those that the decedent would have had
were he still alive. See T.C.A. § 20-5-106(a) (providing that decedent’s claims pass to surviving
spouse); Kline v. Eyrich, 69 S.W.3d 197, 206-07 (Tenn. 2002); Parker v. Portland Nursing &
Nursing Rehab, No. M2011-02633-COA-R9-CV, 2012 WL 3776800, at *1 (Aug. 30, 2012)
(administrator of decedent’s estate asserting, among other things, negligence claims based on
alleged breach of duties owed to decedent). Thus. the plaintiff stands in the shoes of the
decedent and is bound by the forum-selection clauses set forth in the decedent’s Booking
Contracts.

Because the plaintiff is bound by the forum-selection clauses in the decedent’s Booking
Contracts, the private interest factors automatically apply in favor of a transfer. See Brenner, 20

F. Supp. 3d at 718-19 (applying Atlantic Marine and enforcing forum-selection clause against

3
representative of decedent’s heirs). Here, three of the four Booking Contracts, including the

3 Even in the absence of the Supreme Court’s holding in Atlantic Marine, the individual private
interest factors would still favor a transfer to the District of Connecticut. First, most of the
witnesses are WWE executives and employees who reside and/or work in Connecticut. See
Langham Aff. € 11. Second. most of the documentary evidence is also located in Connecticut
either at WWE’s headquarters or at an off-site records storage facility. See id ¢ 12. Third,
plaintift’s choice of forum would be given little weight because this case was removed to federal
court which is not the forum that plaintiff originally selected, and the State of Tennessee has
little connection to the challenged conduct. See Maberry v. Nuclear Fuel Servs., Inc., No. 3:13—
CV-499, 2013 WL 5560318, at *2 (E.D. Tenn. Oct. 7, 2013) (*[A] plaintiff’s choice of forum is
entitled to somewhat less weight when the case is removed to federal court because the plaintiff
is no longer in his or her chosen forum. which was state court.” (citation omitted): 4/lenberg
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two most recent Booking Contracts, specifically require any disputes arising out of or relating in
any way to the Booking Contracts to be litigated in the District of Connecticut. WWE and the
decedent voluntarily and expressly agreed that they would bring suit in Connecticut when they
signed the Booking Contracts. Atlantic Marine, 134 S. Ct. at 581 (a forum-selection clause
“represents the parties’ agreement as to the most proper forum™). By standing in the shoes of the
decedent vis-a-vis the Booking Contracts, “the plaintiff has waived the privilege to bring suit in
the forum of [her| choice as well as the right to challenge the preselected forum as
inconvenient.” Wingo v. Twitter, Inc., No. 14-2643, 2014 WL 7013826, at *3 (W.D. Tenn.

Dec. 12, 2014) (citing Atlantic Marine, 134 S. Ct. at 581-582).4

D. The Public Interest Factors Overwhelmingly Favor a Transfer

The Court in Atlantic Marine made clear that, although public interest factors are to be
considered, such factors rarely suffice to defeat a mandatory forum-selection clause. Thus, the
practical effect is that the mandatory forum-selection clause should control. See 134 S. Ct. at
582 (*Public interest factors will rarely defeat a transfer motion.”™).

“The public interest factors include “docket congestion, the burden of a trial to a
jurisdiction with no relation to the cause of action, the local interest in deciding local

controversies at home, and the familiarity of the local court with controlling state law.””

Livermore v. Engles, No. 2:09-CV-70, 2010 WL 2220307, at *7 (E.D. Tenn. Mar. 31, 2010)

Cotton Co. v. Staple Cotton Co-Op. Ass'n, No. 06-2449, 2007 WL 2156352, at *2 (W.D. Tenn.
July 25, 2007) (holding in pre-Atlantic Marine Allenberg, decision that plaintiff’s choice of
forum merits little weight “given the limited connection the events giving rise to this cause of
action have to this district.™).

* Even in the pre-Atlantic Marine environment, the Sixth Circuit was unsympathetic to a
plaintiff’s choice of forum where that choice conflicted with the contractually predetermined
forum. See Elite Physicians Servs., LLC, 2006 WL 752536, at *6-7; see also In re ImagePoint,

preference for the Plaintiff’s chose forum . . . this presumption is negated by a valid forum-
selection clause.™).

13
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(quoting In re Aredia & Zometa Prods. Liab. Litig., Nos. 3:07-CV-01184 et al., 2008 WL
686213, at *2 (M.D. Tenn. Mar. 6, 2008)). These factors strongly support a transfer of this case.

First, this District has little connection with this litigation because the alleged acts or
omissions of WWE occurred, if at all, through its decision-makers who work out of WWE’s
headquarters in Connecticut. See Dantes, 2014 WL 4161982, at *3 (“As far as location of the
events giving rise to the dispute, Defendant has the advantage™ because Defendants’ decision
makers were located in transferee district where Defendant was headquartered). Similarly, out of
the alleged 289 wrestling matches in which the decedent supposedly sustained injuries — albeit,
dubiously alleged “upon information and belief” — 282 (or approximately 98%) of the matches
occurred outside of Tennessee. See Compl. 9 117-406; see also Flight Solutions, Inc. v. Club
Air, Inc.. No. 3:09-CV-1155,2010 WL 276094, at *5 (M.D. Tenn. Jan. 14, 2010) (noting
mandatory forum-selection clauses require filing of suit in specified forum). Further, the
decedent sought out WWE’s association in Connecticut as reflected by the fact that the Booking
Contracts were made in Connecticut. See Langham Aff. § 5 and Exs. A, B, C and D, § 13.7; see
also Ozark Entm’t, Inc. v. Wilson, No. 3:09-0195, 2009 WL 4884445, at *2 (M.D. Tenn. Dec.
10, 2009) (contract was entered into in transferee district); Returns Distrib. Specialists, LLC v.
Playtex Prods., Inc., No. 02-1195-T, 2003 WL 21244142, at *8 (W.D. Tenn. May 28, 2003)
(explaining plaintiff sought out defendant’s business in transferee district); see also Blue
Diamond Coal Co. v. Michigan Sugar Co.. 463 F. Supp. 14, 16 (E.D. Tenn. 1978) (noting
contract negotiations occurred in transferee district). Notably. the decedent represented in his
last two contracts in 2004 and 2007 that he resided in Arkansas. not Tennessee. See Langham
Aff. § 7, Exs. Cand D, § 13.6 and at p. 1. Pursuant to both the 2004 and 2007 Booking

Contracts, WWE was obligated to provide the decedent with contractually-required notices at his

14
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Arkansas address. See id.

Second, the litigation would be conducted more easily, expeditiously and inexpensively
in the District of Connecticut because most of the witnesses are WWE employees or
representatives who work or reside in Connecticut, including most of WWE’s executives who
are in charge of operations and policy-making, and because WWE’s corporate records and other
documentary evidence are also located in Connecticut. See Dantes, 2014 WL 4161982, at *3
(transferee district “would be the superior location as Defendant is headquartered there . . . .”);
Maberry, 2013 WL 5560318, at *2 (litigation would be conducted more efficiently and
inexpensively in transferee division because most of witnesses and plaintiff’s employment
records were located there); Allenberg Cotton Co., 2007 WL 2156352, at *2 (concluding that
transferee district “is where the majority of witnesses to the circumstances surrounding this
litigation can be found and proof relative to the claims can be obtained”). Transporting these
witnesses to Tennessee will also be costly, and will significantly burden the WWE executives
who have substantial work responsibilities in Connecticut. See Flight Solutions, Inc., 2010 WL
276094, at *4 (defendant would be burdened by travel expenses of witnesses). Moreover, “[i]t
would be difficult for [WWE] to operate [its] business[] if [its] employees were required to be in
Tennessee during the trial of this matter.” See Returns Distrib. Specialists, LLC, 2003 WL
21244142, at *7. Pertinently, in granting WWE’s motion to transfer venue, the Eastern District
of Pennsylvania noted that “transfer of this action to the District of Connecticut is appropriate
“[flor the convenience of parties and witnesses, in the interest of justice” because, among other
reasons, “[tlhe WWE executives, who will likely serve as witnesses in this case, reside in
Connecticut [and] [t]he corporate records and other documentary evidence needed to litigate this

action are located in Connecticut.” See Tab 3 at I n.1. This reasoning applies with even greater

._.
h
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force here given the significantly greater distance — and thus inconvenience and expense — of
travel from Connecticut to Memphis, Tennessee as compared to Philadelphia, Pennsylvania.’
Third, a transfer would facilitate the faster disposition of this action due to this District’s
docket being more congested than that of the District of Connecticut. See Esperson v. Trugreen
Ltd. P’ship, No. 2:10-CV-02130-STA, 2010 WL 4362794, at *6 (W.D. Tenn. Oct. 5,2010)
report & recommendation adopted, No. 2:10-CV-02130-STA, 2010 WL 4337823 (W.D. Tenn.
Oct. 27, 2010) (transfer analysis should consider promptness of determination of case by
referring to relative docket loads of transferor and transferee districts). Indeed, the District of

Connecticut had less pending cases per judge (381) than this District (512) as of September 30,

2014.6 As aresult, the District of Connecticut disposes of cases 9.8 months from filing on
average, whereas the average for this District is 11.3 months.

Fourth, there is no indication that transferring this case to the District of Connecticut
would offend any applicable public policy. See Elite Physicians Servs., LLC, 2006 WL 752536,
at *6 (“public policy of Tennessee would not be contravened by litigating this case in New
York.”). Plaintiff will be able to pursue her claims in the District of Connecticut. Moreover,
Connecticut has a greater interest in adjudicating claims related to alleged wrongdoings that were
allegedly committed by a Connecticut resident. See United States v. Gonzales & Gonzales
Bonds & Ins. Agency, Inc., 677 F. Supp. 2d 987, 994 (W.D. Tenn. 2010) (transferring case in

part because Tennessee had no local interest in adjudicating case). Oakley v. Remy Intern., Inc.,

WWE is agreeable to conducting any deposition of Plaintiff in Memphis (or whereever she
may be residing at the time), thereby alleviating any potential inconvenience to her by the
litigation of her claims in Connecticut notwithstanding the forum-selection clauses to which her
decedent agreed.

5

¢ See Federal Court Management Statistics, available at
http://www.uscourts.gov/viewer.aspx 7doc=/uscourts/Statistics/Federal CourtManagementStatistic
s/2014/district-fcms-profiles-september-2014.pdf&page=8 (last visited March 16, 2014).
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No. 2:09-0107, 2010 WL 503125, at *6 (M.D. Tenn. Feb. 5, 2010) (noting that transferee district
had interest in adjudicating case involving defendant based out of state within which transferee
district is located). And even if Tennessee had a stronger interest in adjudicating this dispute
(which it does not), such interest cannot categorically trump an enforceable forum-selection
clause. See Wong v. PartyGaming Ltd., 589 F.3d 821, 832 (6th Cir. 2009).

Fifth, judges in the District of Connecticut are likely more familiar with Connecticut law
than judges in this District. At a minimum, a court would have to consider Connecticut’s choice
of law rules because, as the Supreme Court held in Atlantic Marine, “when a party bound by a
forum-selection clause flouts its contractual obligation and files suit in a different forum, a §
1404(a) transfer of venue will not carry with it the original venue’s choice-of-law rules . . . .”
134 S. Ct. at 582. See Ozark Entm't, Inc., 2009 WL 4884445, at *3 (transferee court is more
familiar with laws of state in which it sits).

Finally, transferring this case to the District of Connecticut would also promote systemic
integrity because on March 23, 2015 the Eastern District of Pennsylvania granted WWE’s
motion to transfer to the District of Connecticut a lawsuit asserting substantially-similar claims
filed by two former-WWE wrestlers (and represented by two of the same attorneys representing
plaintiff here) subject to identical mandatory forum-selection clauses. See Tab 3. Accordingly,
systemic integrity would be promoted by having these similar cases litigated in the same district
to ensure consistent rulings. See Gonzales & Gonzales Bonds & Ins. Agency, Inc., 677 F. Supp.
2d at 994 (systemic integrity promoted by transferring case to district where other similar case
was being adjudicated); Proffitt v. Abbott Labs, No. 2:08-CV-151. 2008 WL 4401367, at *7
(E.D. Tenn. Sep. 23, 2008) (cases were “similar enough to the Delaware cases that they should

be heard by the same court that is familiar with the issues in order to conserve judicial resources
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and to prevent inconsistent rulings.”).

In sum, the public interest factors conclusively establish that this case should be

transferred to the District of Connecticut.

IV.  CONCLUSION

For all of the foregoing reasons, the Court should grant WWE’s Motion to transfer this

case to the District of Connecticut.

Dated: March 27, 2015

By:

Respectfully submitted,

s/ Eugene J. Podesta, Jr.

Eugene J. Podesta, Jr.

gpodesta@bakerdonelson.com

Baker, Donelson, Bearman, Caldwell
& Berkovitz, PC

First Tennessee Building

165 Madison Avenue

Suite 2000

Memphis, Tennessee 38103

(901) 577-2213 (phone)

(901) 577-0761 (facsimile)

Jerry S. McDevitt (pro hac vice to be filed)
Curtis B. Krasik (pro hac vice to be filed)
K&L GATES LLP

210 Sixth Avenue

Pittsburgh, PA 15222-2613

Telephone: (412) 355-6500

Facsimile: (412) 355-6501

E-mail: jerry. medevitt@klgates.com
curtis.krasik(@klgates.com

Counsel for World Wrestling Entertainment,
Inc.
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing DEFENDANT WORLD WRESTLING
ENTERTAINMENT, INC."S MEMORANDUM OF LAW IN SUPPORT OF MOTION TO
TRANSFER VENUE was served by the Court’s CM/ECF System to all counsel registered to

receive electronic notice.

March 27, 2015 FEugene J. Podesta, Jr.
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