
UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

TOHONO O’ODHAM NATION,

Plaintiff,

                                                    V.

KENNETH L. SALAZAR, in his official 
capacity as Secretary of the United States 
Department of the Interior, 

          Defendant. 

    Civil Action No. 1:10-cv-472-JDB 

THE GILA RIVER INDIAN COMMUNITY’SAMICUS CURIAEBRIEF
IN SUPPORT OF THE UNITED STATES’ MOTION TO TRANSFER TO THE

DISTRICT OF ARIZONA 

 The Gila River Indian Community (“Community”) supports the United States’ 

motion to transfer this case to the District of Arizona. The Community, like the Tohono 

O’odham Nation (“Nation”), is a federally recognized Indian tribe located in central 

Arizona.  The Community is a deeply interested party in this matter and has significant legal 

and equitable interests in the resolution of this case.

 As set forth in the United States’ motion, this court has broad discretion to grant a 

transfer of venue pursuant to 28 U.S.C. § 1404(a), when the balance of public and private 

factors show that such a transfer will better serve the interests of justice and provide a more 

convenient forum for the parties. See e.g., Stockbridge-Munsee Community v. U.S., 593 

F.Supp.2d 44 (D.D.C. 2009) (approving motion to transfer venue from District of D.C. to 
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District of New York).  In Stockbridge-Munsee, the District Court of D.C. granted a motion 

to transfer venue to the District of New York raised by the United States (defendant) in an 

action by the Stockbridge-Munsee (plaintiff) challenging the decision by the Department of 

the Interior (“Department”) to take certain lands into trust in New York for the benefit of 

another tribe.  Stockbridge-Munsee, 593 F. Supp. 2d at 48. 

 The court in Stockbridge-Munsee stated that “[c]ourts in this circuit must examine 

challenges to . . . venue carefully to guard against the danger that a plaintiff might 

manufacture venue in the District of Columbia.  By naming high government officials as 

defendants, a plaintiff could bring a suit here that properly should be pursued elsewhere.”  

Stockbridge-Munsee, 593 F. Supp. 2d at 47 (quoting Cameron v. Thornburgh, 983 F.2d 253, 

256 (D.C. Cir. 1993)).  The court ultimately conferred less deference on the Stockbridge-

Munsee’s choice of forum in the District of Columbia because it was not the Tribe’s home 

forum. Id.  The Tribe argued that the District of Columbia was the more appropriate forum 

because the events giving rise to the action (decision to take land into trust) occurred in D.C. 

Id.  The court rejected this as weighing in favor of the Tribe stating “‘[m]ere involvement,’ 

however, ‘on the part of federal agencies, or some federal officials who are located in 

Washington, D.C. is not determinative.’” Id. (quoting Shawnee Tribe v. United States, 298 

F. Supp. 2d 21, 26 (D.D.C. 2002)).  Instead the court found that “[alt]hough the 

administrative action at issue in this case arose in Washington, ‘the only real connection 

[the] lawsuit has to the District of Columbia is that a federal agency headquartered here . . . 

is charged with generally regulating and overseeing the [administrative] process.’” Id.

(quoting Deloach v. Philip Morris Co., Inc., 132 F. Supp. 2d 22, 25 (D.D.C. 2000)).  The 
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court also found that since there were other similar cases pending in the New York courts 

and New York courts had experience in dealing with New York land claim cases, 

transferring the case would avoid inconsistent results and waste of judicial resources. Id. at 

48.  The Court’s decision in Stockbridge-Munsee is persuasive and should be applied in this 

case.

 Despite the Nation’s attempt to minimize the degree of private interests here, there 

are significant private factors that weigh in favor of transferring this case.  Similar to the 

result in Stockbridge Munsee, the District of Arizona, where the land in question  (referred 

to as the “Glendale Parcel”) is located is the more appropriate forum.  As in Stockbridge

Munsee, the only connection this case has to the District of Columbia is the fact that the 

agency ultimately responsible for approving applications by Indian tribes to obtain land into 

trust is headquartered there.  There is no other nexus tying this case to the District of 

Columbia.  Therefore, like Stockbridge-Munsee, the Nation’s choice of forum should be 

given less deference because the District of Columbia is not the Nation’s home forum.

 Additionally, the Nation’s response to the United States’ Motion highlights the 

presence of factual disputes surrounding the Glendale Parcel in this case – facts that arise 

and relate to land in Arizona. See e.g. Tohono O’odham Nation Resp. at 2-3 (DKT 20) 

(disputing the relevance of a state case involving the Glendale Parcel).  In the complaint 

pending before this court the Nation wrongly argues that the Secretary has a non-

discretionary duty to take the Glendale Parcel into trust for the benefit of the Nation if it 

satisfies the Gila Bend Indian Reservation Lands Replacement Act (“Act” or (“Gila Bend 

Act”), Pub. L. 99-503, 100 Stat. 1798 (1986).  Tohono O’odham Nation Compl. at ¶ 14 
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(DKT 1).  The Nation seeks mandamus relief to compel the Secretary to take certain lands 

into trust based on its contention that the lands at issue meet the requirements of the Act 

thereby making the Secretary’s decision mandatory and non-discretionary.  Id. at ¶¶ 29, 35.

There are, however, significant legal arguments regarding whether this statute constitutes a 

mandatory non-discretional instruction to the Secretary.1

 Notwithstanding that issue, as a threshold matter, there must be an evaluation and 

determination of whether the Glendale Parcel satisfies the requirements of the Act. See Pub.

L. No. 99-503, § 6(d) (authorizing the Secretary to hold in trust land that the Nation acquires 

pursuant to the Act which meets the requirements of subsections 6(c), (d)).  Subsection 6(c) 

and (d) of the Act require land acquired by the Nation to meet the following five elements: 

(1)  the lands, in the aggregate, may not exceed 9,880 acres (subsection 6(c)); 
(2)  the lands may not be outside the counties of Maricopa, Pinal, and Pima, 

Arizona (subsection 6(d)); 
(3)  lands may not be within the corporate limits of any city or town 

(subsection 6(d)); 
(4)  lands may only constitute not more than three-separate areas of 

contiguous tracts (the Secretary may waive this requirement), (subsection 
6(d)); and

(5)  at least one of the areas of land must be contiguous to San Lucy Village 
(subsection 6(d)). 

1 When reviewed in light of Interior Board of Indian Appeals (“IBIA”) decisions and 
federal court decisions, and the strict adherence by the Department of the Interior and 
Department of Justice to the narrowest possible construction of what constitutes a 
mandatory trust acquisition statute, the Act is a discretionary trust acquisition statute.  This 
is because the Act vests the Secretary with the discretion to acquire more than three separate 
areas of land, if the Secretary determines it “appropriate” that additional areas of land may 
be managed as a single economic or residential unit.  See State of Minnesota v. Acting 
Midwest Regional Director, 47 IBIA 122 (2008); see also Sac & Fox Nation of Missouri v. 
Norton, 240 F.3d 1250 (10th Cir. 2001).
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Inquiry into whether the requirements of the Act are satisfied will require a fact-specific 

analysis into each element. The outcome with respect to four of the five requirements 

directly hinge on facts specific to Arizona. 

The Nation also claims that the Department has only placed one area of land in trust 

under the Gila Bend Act, thereby making the Glendale Parcel eligible land under the Act. 

Yet the Nation fails to point out that a question exists as to whether two parcels that it 

previously placed in trust fall under the Act. If the two parcels were both put into trust for 

the Nation pursuant to the Act, another question exists as to whether the next parcel must be 

contiguous to San Lucy Village, per the requirement in subsection 6(d) of the Act.  There is 

no real dispute as to the first parcel of land being acquired under the Act, but the there is as 

to the second parcel.  The second parcel of land referenced is known as the “Why Property” 

and is located near Why, Arizona in Pima County.  The United States accepted title to the 

Why Property on February 24, 2009, under the authority of the Indian Reorganization Act 

(“IRA”), 25 U.S.C. § 465, despite a prohibition for placing land in trust under the IRA in 

Section 301 of the Arizona Water Settlements Act (“AWSA”), Pub. L. No. 108-451, 118 

Stat. 3536 (2004).  The question of whether the Why Property was actually put into trust 

pursuant the IRA or the Gila Bend Act will have to be resolved on the merits in this case, 

because if the Why Property was placed into trust under the Gila Bend Act, the land in 

Glendale may not be eligible to be put into trust under the Act.  Inquiry into this issue will 

require an examination of the facts regarding to the Why Property, may require testimony 

from witnesses involved in its purchase and transfer into trust.  Any witnesses and relevant 

facts (or documentation thereof) are located in Arizona.
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Furthermore, subsection 6(e) of the Gila Bend Act requires that: 

The Secretary shall establish a water management plan for any land which is 
held in trust under subsection (c) which, except as is necessary to be consistent 
with the provisions of this Act, will have the same effect as any management 
plan developed under Arizona law. 

Although this does not on its face appear to be a bar to taking land into trust under the Act, 

in this instance it could eliminate the eligibility of the land in question to be taken into trust.

The availability of water on the Glendale Parcel is a significant question, which is very fact 

specific, and which also raises other issues given the location of the Glendale Parcel.   

 The Glendale Parcel is located within the Salt River Valley Water Users’ Association 

(“Association”) water district area.2  Under the Association’s articles of incorporation and 

other documents through which the Glendale Parcel would became member lands within the 

Association and be entitled to receive stored and developed water from the Salt River 

Federal Reclamation Project, such lands would be subject to a lien for the payment of  

annual assessments to cover the Association’s operating costs.  But 25 C.F.R. § 151.13 

requires that the Secretary examine all liens prior to taking any land into trust for the benefit 

of an Indian tribe.  If a lien makes title to the land unmarketable, the lien must be removed 

before title can be accepted. Id.  If a lien can not be removed, the land can not be taken into 

trust. Id.  Examination into the type of lien asserted by the Association and what that means 

for purposes of 25 C.F.R. § 151.13 are questions that will be raised on the merits in this 

2 The Salt River Valley Water Users’ Association is a private corporation.  
http://www.srpnet.com/about/Facts.aspx (last visited on April 16, 2010).  The Association 
delivers nearly 1 million acre-feet of water annually to a service area in central Arizona.  Id.
An extensive water delivery system is maintained and operated by the Association, 
including reservoirs, wells, canals and irrigation laterals. Id.
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case.  For instance, if the Glendale Parcel were taken into trust, a question is raised whether 

the lands can be subject to such a lien under section 151.13.  If they cannot be subject to 

such a lien, they may not be entitled to continued status as Association member lands which 

would terminate their entitlement to receive the delivery of stored and developed water from 

the Project.  If no water can be practically delivered to Glendale Parcel, the Secretary will 

not be able to meet the requirements of Section 6(e) of the Act, raising serious questions 

regarding the eligibility of such lands under the Act.  Resolution of those questions depend 

on facts stemming from Arizona, in addition to possible discovery and witnesses that may 

need to be obtained from the Association, which is located in Arizona.  For these reasons, as 

well as those stated in the United States’ Motion, the private factors weigh in favor of 

having this case heard in the District of Arizona. 

Significant public factors also weigh in favor of transferring venue to the District of 

Arizona.  The outcome of the Nation’s application to place the Glendale Parcel in trust 

could de-stabilize the balance of Indian gaming in the entire State of Arizona.  In 2003, the 

Tribal-State gaming compacts in Arizona were set to expire.  Therefore, beginning in 2000, 

some tribal governments in Arizona began negotiating amongst themselves for a new 

gaming compact.  Arizona tribes knew that before submitting a Tribal gaming compact 

proposal to the State they had to agree on the number of slot machines and the number, size 

and location of casinos.  The effort became known as the 17-Tribe Initiative.  The Tohono 

O’odham Nation was part of the Initiative.

After much difficulty, the Tribes carefully-constructed a balance, which was 

embodied in State Proposition 202.  Against Proposition 202 were race track owners who 
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funded and backed Proposition 201, which would have expanded gaming to allow racinos 

within the urban neighborhoods of the State. In 2002, the 17-Tribe Initiative (including the 

Nation), asked the Arizona voters to approve Proposition 202, and reject Proposition 201.

Even the Governor of Arizona at the time, Jane Dee Hull, campaigned in favor of 

Proposition 202 and against Proposition 201.  On the official Proposition 202 ballot, the 

Governor urged Arizona voters to rely upon the balance, stating, in part: 

I strongly urge you to vote ‘YES’ on Proposition 202, the ‘17 Tribe’ Initiative. 
Proposition 202 keeps casinos limited to Indian reservations and limits the number of 
casinos on reservations . . . Proposition 202 ensures that no new casinos will be built 
in the Phoenix metropolitan area and only one in the Tucson area for at least 23 
years.  Proposition 202 keeps gaming on Indian Reservations and does not allow it to 
move into our neighborhoods . . . Plain and simple, this is the best gaming proposal 
for all Arizona citizens. 

Arizonans ultimately voted in favor of the carefully-constructed balance offered by the 

Governor and the 17-Tribe Initiative and approved Proposition 202.3  By doing so, the 

voters of the State preserved the gaming compact structure and ensured that the Phoenix 

metropolitan area would not turn into another Las Vegas, Nevada.  The Nation, in effect, 

now seeks to undo Proposition 202 by using the Glendale Parcel for gaming if it is 

ultimately put into trust. 

 In addition to the potential for this case to disturb the delicate balance of gaming in 

the State, it will ultimately result in significant and uncertain impacts on surrounding 

communities, which include the Gila River Indian Community. See e.g., Gov. William 

3 Initiative Measure (Proposition 202) approved pursuant to the Arizona Constitution 
in election on Nov. 5, 2002, enacting portions of Chapter 6, Gaming on Indian Reservations, 
Title 5, Arizona Revised Statutes (Establishes terms of “New standard form of tribal-state 
gambling compact” and defines “Indian lands” where gaming may be conducted by tribes.  
A.R.S. § 5-601.02I(3) & (6)). 
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Rhodes, Don’t Break the Promise of ’02 Gaming Pact (pub. Feb. 23, 2010);4 Chairman 

Ronnie Lupe et. al, More Tribes Opposing Casino Plan in W. Valley (pub. Mar. 15, 2010).5

Indeed, the City of Glendale is seeking to intervene as a party in this case and if granted, 

plans to file a response in support the United’s States motion to transfer for many of the 

same reasons. See Exh. 2 to City of Glendale’s Motion to Intervene (DKT 21) (filed April 

12, 2010).   The Community along with other Arizona Indian tribes and local non-Indian 

communities have been actively involved in discussions and meetings within the State and 

with the Tohono O’odham Nation since it announced its decision to file an application with 

the Department to have the lands in the City of Glendale put into trust for its benefit. See

Letter from Leaders of the Five Apache and Yavapai Tribes in Arizona to George Skibine, 

Re: Tohono O’odham Nation’s Fee-to-Trust Application (April 27, 2009) (Attachment 3).

The Nation should not be permitted to unilaterally shut out the significant public interests 

involved here. 

 By filing this case in the District of Columbia, the Nation is attempting to 

manufacture a venue so as to avoid notice to or involvement of the non-Indian community 

and other Arizona tribes.  But the interests of justice dictate that such critical issues be 

decided before the courts within the State of Arizona, particularly since the Nation was part 

of the public promise embodied in Proposition 202; rather than in a jurisdiction unfamiliar 

4 Published at azcentral.com (included as Attachment 1). 
5 Published at azcentral.com (included as Attachment 2).
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with the landscape and local interests at stake.  The federal6 and state7 courts in Arizona 

have regularly resolved significant disputes involving Indian gaming.  

The District of Arizona, in particular, also has significant experience in dealing with 

tribal land claims based on federal statute or executive order within the State. See e.g., 

Masayesva for and on Behalf of Hopi Indian Tribe v. Zah, 792 F.Supp. 1155 (D.Ariz. 1992) 

(interpreting federal statute to determine tribal land claims in Arizona); Healing v. Jones,

174 F.Supp. 211 (D.Ariz. 1959) (interpreting executive order to determine tribal land claims 

in Arizona).  Thus, the public factors also weigh in favor of transferring venue in this case. 

6 See Yavapai-Prescott Indian Tribe v. Arizona, 796 F. Supp. 1292 (D. Ariz. 1992) 
(action to appoint Mediator under Indian Gaming Regulatory Act (“IGRA”)) appeal 
dismissed, No. 92-16954 (9th Cir. 1994) (included proceeding before former Arizona State 
Supreme Court Chief Justice Frank X. Gordon to select Tribal-State Compacts pursuant to  
procedures provided in IGRA, 25 U.S.C. § 2710(d)(7)); Yavapai-Prescott Indian Tribe v. 
Scott, 117 F.3d 1107 (9th Cir. 1997) (Federal court jurisdiction affirmed over dispute with 
Indian tribe regarding gaming contract regulated under IGRA); American Greyhound 
Racing, Inc. v. Hull, 146 F. Supp. 2d 1012 (D. Ariz. 2001) (challenge to types of games 
authorized in tribal-state gaming compacts); American Greyhound Racing, Inc. v. Hull, 305 
F.3d 1015 (9th Cir. 2002) (challenge to tribal-state gaming compacts dismissed for failure to 
join Indian tribes as indispensable parties); Arizona Department of Gaming v. Colorado 
River Indian Tribes, No. 01-15259, 2001 WL 1646700 (9th Cir. Dec. 21, 2001) (United 
States District Court has jurisdiction over cause of action by the State to enjoin Class III 
gaming conducted on Indian lands that does not comply with terms of gaming compact). 

7 Salt River Pima-Maricopa Indian Community v. Hull, 190 Ariz. 97, 945 P.2d 818 
(Ariz. 1997) (dispute over State demands in compact negotiation regarding location of 
Indian casino on Indian lands); Sears v. Hull, 192 Ariz. 65, 961 P.2d 1013 (Ariz. 1998) 
(parents of children near proposed gaming facility on Indian lands lack standing to 
challenge proposed casino under IGRA); Simms v. Napolitano, 205 Ariz. 500, 73 P.3d 631 
(Ariz. Ct. App. 2003) (Arizona Department of Gaming is authorized to deny applicant 
request to withdraw application for certification to provide gaming services in Indian 
gaming operation); TP Racing LLLP v. Arizona Department of Gaming, 2010 WL 1328651, 
___ P.3d ____ (Ariz. Ct. App. 2010) (sufficient evidence of misconduct for Arizona 
Department of Gaming to deny certification of proposed vendor of gaming services in 
Indian gaming operation).
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 For these reasons, the Gila River Indian Community respectfully joins in the United 

States Motion to Transfer Venue to the District of Arizona. 

 Respectfully submitted this 16th day of April, 2010. 

       _s/ James T. Meggesto______________
       James T. Meggesto, DC Bar No. 459900 
       Akin Gump Strauss Hauer & Feld LLP  

1333 New Hampshire Avenue, NW  
Washington, D.C. 20036    
(202) 887-4311 
jmeggesto@akingump.com 

       _s/ Jennifer K. Giff___________
       Jennifer K. Giff (AZ Bar #018366)  

General Counsel,
Gila River Indian Community 
Post Office Box 97 
Sacaton, Arizona 85147  
(520) 562-9760 
Jennifer.giff@gric.nsn.us
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CERTIFICATE OF SERVICE

 I hereby certify that on this 16th day of April, 2010, I electronically filed the 

foregoing document with the Clerk of the Court using the following e-mail provided by the 

Clerk’s office:  dcd_cmecf@dcd.uscourts.gov.  I also hereby certify that I caused a true and 

correct copy of the following document to be served by via electronic mail and overnight 

mail to counsel for all parties, including the City of Glendale, at the following addresses: 

Seth P. Waxman 
Danielle Mary Spinelli  
Edward C. DuMont
Wilmer Cutler Pickering Hale & Dorr
1875 Pennsylvania Avenue, NW  
Washington, D.C. 20006  
seth.waxman@wilmerhale.com
danielle.spinelli@wilmerhale.com
edward.dumont@wilmerhale.com

Kristofor R. Swanson  
Joseph N. Watson
U.S. Department of Justice, ENRD
P.O. Box 663  
Washington, D.C. 20044 
kristofor.swanson@usdoj.gov
joseph.watson@usdoj.gov

Audrey Elaine Moog 
Hogan & Hartson LLP 
555 Thirteenth Street, NW
Washington, D.C. 20004-1161
amoog@hhlaw.com

       _s/ James T. Meggesto______________
       James T. Meggesto, DC Bar No. 459900 

Akin Gump Strauss Hauer & Feld LLP  
1333 New Hampshire Avenue, NW  
Washington, D.C. 20036    
(202) 887-4311 
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