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MEMORANDUM

March 232009

Re City of Glendales corporate  limits and the land subject to the Tohono Oodham

Nations trust application under the Gila Bend Act

This memorandum analyzes whether the 134.88 acres Of land the Tohono Oodham
Nation the Nation bhas applied t© take iNnto trust pursuant t© the Gila Bend Indian Reservation
Lands Replacement Act Pub NO 99-503 100 Stat 1798 1986 is within the corporate
limits ofthe city of Glendale Arizona The giestion 'S significant because the Gila Bend Act
authorizes  the gecretaiy of the Interior to place land into trust on behalf of the Nation only if the
land meets certain requirements WHhICh include that the land must not be within the corporate
limits Of gny city or town Id at 6d

Background
Annexation by the city oOf Glendale

TO incorporate 'and within  municipality in the State of Arizona municipality Must

first ifie petition to annex the land pyrsuant to AR.S 9-471 Under this guthority on July 26
1977 the Mayor and the City Council of Glendale ggqgpteq Ordinance No 986 to extend and
increase the corporate ''Mits Of the Cigy Of Glendale  Ordinance NO 986 is attached hereto as
Attachment 1t states  iNn pertinent  part
NOW therefore be it ordained by the Council of the City of Glendale 45 follows

the following described o ritory b€ and the same hereby is annexed to the
City of Glendale and that the present corporate limits be and the same
hereby are extended and Increased to include the following described
temtory contiguous © the present City Limits of Glendale to-wit The part of

secions 1234589111214 1sand 16allinlBIJJGSRBM

Gila and sait River Base and Meridian Maricopa County Arizona peing

described as follows

Emphasis added The Ordinance then ggeg ON to describe swip  ©f land varying in width
from 10 to 195 feet that surrounds the sections cited above The Ilast page of the Ordinance s
map ©of the annexed area and shows the area encompassed by the sirip the exterior boundaries of

which extend north (o Northern Avenue and west to 107th Avenue

IN annexing the strip of land the City Was engaging '™ practice known as strip
annexation by WhiCh municipalities only annex enough area to completely Surround other
areas 1t allowed ,nicipaliies t© €Xtend their boundaries by annexing long strips Of property
Republic Investment Fundlv Town ofsurprise 800 P2d 1251 1254 Ariz 1990 en banc
Strip annexation barred other municipalities from annexing land within the area encircled by the

strips Of land thus annexed carefree Imp Ass city of Scottsdale 649 P2d 985986 Ariz
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App Ct 1982 within the encompassed area municipalities could exercise strong degree Of

control over zoning and development and exercise iNnfluence over other activities subject to
regulation under the police power might be in conformity with that of municipality

Id 5 987 992

In the 1980s the Arizona State | ggislature passed humber of laws to address the
practice Of strip annexation The rfirse law became effective 0N juy 31 1980 and basically
banned  girip annexations salt River ProjectAgric Improvement and Power Dir city of St
Johns 718 P.2d 184 Ajiz 1986 en banc The second |aw effective Eepruary 14 1985 placed

statewide —Moratorium on annexation  S00N thereafter the | ggisiature fOrMed  Joint

Legislative =~ Committee on Urban Growth pgjicy See A.R.S  9-471 Historical and siarutory

Notes.2 And finally On April 10 1986 the | ggisiature  €nacted law nennitting de-annexation ir
certain conditions were met.22 The de-annexation statute only affected thirteen cities in

Maricopa County and  importantly did not affect the City Of Glendale.23 Thus the strip
annexation authorized by the cCity of Glendale in Ordinance NO 986 remains valid with the

corporate limits of Glendale extended to the location oOfthe _.;, annexed

thereby S€€ Republic

Investment Fund 800 P.2d at 1254 and other municipalities barred from annexing land within

the area enciitled by that particular strip annexation see Carefree |mp Ass 649 P.2d at 986

The Gila Bend Act

In February Of 1986 the original versions of the Gila Bend Act were introduced in both

the U.S senate and U.S House of representatives.24 The original sponsors @Nd primary
advocates for the ACt included Senators ggny Goldwater R-AZ and Dennis DeConcini

AZ Representative Moms udall D-AZ and then-Representative John McCain R-AZ
The Gila Bend Act was signed into law on October 20 1986

Under the AcCt the Secretary Of the Interior is authorized to place land into trust ir the
land meets certain requirements under section 6d which  states in part does not meet
the requirements of this subsection if i« is outside the counties oOf Maricopa Pinal and Pima

Arizona or within the coriorate limits of any city or town Emphasis added The Acts

legislative report interprets the within the corporate limits of any city Or town language as
" see also petitionerrforDeannexafion city of Goodyear 773 P.2d 1026 160 Ariz 4671989 affd
800 2d 1251 A\iiz 1990 en banc refeiencing the Report Of Arizona state |egislative Joint INnterim pmeeting ON

Urban  Gmwth policy Oct 31 1985 and Jan 1986 and the paricopa and Pima Counties
on Annexation Reform Feb 1986

Neighborhood Position

In 1990 the Supreme Court of Arizona overturned the law holding  violated Arizonas Constitution in

Republic Investment Fund IV Town of surprise 800 P.2d 1251 A\jiz 1990 en baric however this does nor affect
the analysis Of this memozundum

23The thirteen cities included Avondale Buckeye Carefree Cave Creek ElI Mirage Gila Bend Gilbert

Goodyear Guadalupe Surprise Tolleson Wickenberg and Youngtown Republic Investment Fund IV Town of
Suiprtse 800 P.2d 12511255  Ariz 1990 enbanc

24See 2105 introduced by Senatoi Bany Goldwater and Dennis DeConcini and HR 4216 introduced
by Representative Moms vdall and  then-representative John  McCain
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meaning that any acquisition under the Act must be outside the corporate limits Of

town H.R REp 99851 at 111986

any city Or

The Nation recently submitted an application to the Department of the Interior to place
134.88 acres Of land in Maricopa County Arizona in trustpursuant to the Gila Bend Act
Attached is an official parcel map from the Maricopa County Assessors Office Attachment
The shaded yellow area is the land the Nation has applied to place in trust  The upper-left-hand
corner of the map states Section 04 TO2N ROIE which indicates the document is mgp of
Section Township 2N and Range 1E The boundaries of the land the Nation applied to place "
trust can be generally described s follows the north boundary is Northern Avenue the east
boundary is 91st Avenue the south poundary S parallel to Northern Avenue and is gpproximately
2600 feet south of Northern Avenue and the west poundary 'S parallel to 91st Avenue and is
approximately 2600 feet west of 91st Avenue The land is 134.88 acres and other than the ..,

of land on the north side of the pareel running alongside Northern Avenue the rest of the land is

not incorporated by the city ©f Glendale
11 Within the Corporate Limits
Interpreting within the corporate limits Of any city oOr tOWﬂ
The Act requires that the land to be acquired in truston behalf of the Nation not be
within the corporate limits of any city or town The Acts legislative report interprets this
language as meaning OuUtside the corporate limits of 5.0 ciyy or town H.R Rep 99-851 at 11
1986 The Nation however is urging the Department to conclude that corporate limits
means only that the land may not be incorporated by city and that because the subject lands are
unincorporated ' meets the ACIS gatutory requirement TO application  at While this
interpretation May best suit the circumstances of the Nations gpplication the plain text of the
statute and the ACts legislative report d0€S not gunnop the Nations interpretation Furthermore
closer examination of the facts and relevant federal and state law indicates that Congress
intended to assign geographic meaning to whether the land is located within municipalitys

corporate liMIits Geographically land may be within municipalitys corporate limits but not

incorporated by the municipality

Common definition of the Gila Bend Acts plain text and legislative

report language

The Gila Bend Acts plain text and |ogisiative history reveals that N requiring that land
not be Within the corporate limits of gny city or TOWN congress intended that the land Mustbe
outside the exterior boundaries of gny city or IOWNS gporate  limits

The ACt requires that lands pigced in wust must not be Within the corporate limits of 5,
city or tOWN The ACtS |cgisiative report interprets tiS language as meaning Outside the
corporate limits of 5oy city or tOwWn H.R Rep 99-851 & 111986 The garutory and
legislative report language read together states the land must not be within citys corporate
limits and mMustbe OUSIde@ (itys corporate limits The common definition of within is iN
the inner o Of or inside the limits OF and the common definition of outside is exterior
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or @ANY place or area not inside WEBSTERS NEw WORLD EDMON 962698-99

Neufeldt David Guralnik eds 3rd ed 1991 Reading the common defmition of the statutory

Victoria

and |egislative report language together provides that the land MUStnot be 1IN the inner part Of
citys corporate limits or inside the limits of citys corporate limits and that the land must

be exterior to  citys corporate 'MItS or ANY piace ©r area NOt inside citys corporate limits

The plain language of the ACtsS and its gccompanying legislative report d0€S NoOt support

the Nations interpretation that the land must only be unincorporated land Rather the statute

and s accompanying report language suggest Congress intended that gny land pigced MO trust
pursuant to the ACt must be outside the exterior boundaries Of any city or tOWNS corporate
limits Moreover discussion Of events in the state just prior to and while the Gila Bend was

under consideration in the U.S Congress and Of relevant federal and state law alse supports such

an interpretation
Examination of relevant historical facts and federal and state law

Congress use of within the corporate  limits of g4y city or town is singularly different

from other statutes authorizing that land be paced in trust for tribe comprehensive search of

public laws from 1973 to the pregent and Of Title 25 of the U.S Code reveals that aside from the

Gila Bend ACt only three other statutes that authorize placing land into trust use similar

language

in Pub NO 104-301 Congress authorized  the Secretary Of the Interior

to take land into trust for the Hopi Tribe but stated the Secretary may Not

place land in trustir the land islocated within. an incorporated town

or city as those terms are defined py the Secretary in northern Arizona

In 25 U.S.C 1778d aZB the secretary Is directed to deny placing

land into trust for the Torres-Martinez  Tribe ;¢ DY majority vote the

governing body of the city within whose incorporated boundaries as such

boundaries exist On the date oOf the Settlement Agreement the subject

lands are situated within formally objects t© the Tribes

the subject lands

request to convey

In 25 U.S.C 1779d blB Congress expressly mandated the

Secretary © place certain parcels of land in Muskogee County Oklahoma

into trust for the Cherokee Nation gyxcept lands within the limits of any

incorporated mMmMunicipality as of January 2002

The difference  IN statutory language 'S significant When viewed in the context Of Arizona

law and the events that occurred in the Arizona State | ggisiature just prior tO and while the U.S

Congress Was considering the Gila Bend Act review Of these events and Arizona law on the

practice of strip annexation confirms that Congress specifically chose to use the language

within the corporate liMits rather than Within the incorporatea  boundaries as the basis for

delineating the areas in Which the Gila Bend Act would not apply
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The practice ©f stiip annexation in Arizonasuch as Glendales 1977 strip annexation of

the land sumunding the Nations appiication !and had the effect of prohibiting another
municipality from annexing land within the area encompassed by the strip Thus i« allowed
city to geographically define the exterior boundaries Of its corporate limits while not having t©

annex the entire area of land enclosed within the strip The practice led to the creation Of

county islands which are parcels unincorporated !and totaiy surrounded by incorporated
municipal land clay Town of Gilbert 773 P.2d 233 Aria Ct App 1989 For county islands

there is boundary between lands that are within the jurisdiction Of the city and those that are

not included within that jurisdiction that s entirely within the exterior poundary ©fthe city

Speros Yu 83 P.2d 1094 1100 Aria Ct App 2004 reconsideration denied April 14 2004

The Arizona State Legislature was considering annexation reform as early as Febniary of
1985 when the statewide moratorium on annexation became effective Their efforts culminated
in April Of 1986 in law to reform past abuses of oy annexation and allow dc-annexation if
certain conditions were Met Republic Nvestment Fund 800 P.24 at 1255 The (i igina1 House
and Senate versions Of the Gila Bend Act were introduced in the U.S cCongress just WO months
prior to the de-annexation statutes ~enactment  py the Arizona |egislature AS introduced both the
House and Senate bills contained the restriction that the land could not be within the corporate

limits of any city or tOWI‘]

Thus the Arizona Congressional delegation S€e€Ms to have been less concerned about
parcel by parcel detennination of gligible land than i« Was that trust gequisitions be pronibitea 17
ciies and towns as that term is commonly used Therefore Congress assigned the meaning to

within the corporate limits of any city or tOwn that is consistent  with this pyrpose Limiting

trust Status only to parcels Of 1and that are formaily incorporated by city or town would

nullify this congressional intent

Interpreting within corporate limits and incorporated city lands as distinctly different

is also consistent With Arizona case law In gjagstarr Vending Co City of Flagstaff 578 p.24

985987 Aria 1978 the Arizona Supreme Court defined the citys corporate ''"MitS as the citys

exterior boundar The city ©Of Flagstaff passed taxing Ordinance that gpplied t© 2! private
Y p p

persons conducting bPusiness within the citys corporate limits Id at 987 Because the

ordinance expressly applied only to entities conducting business within the cCitys cor

I
limitsan entty conducting business on the campus ©f Northern Arizona  University I Jﬁ\u

challenged the citys ordinance 1t argued its business activity Occurred outside the Citys
corporate limits thus the taxing ordinance did not gpply to their activities Id While the

court did not expressly state that the land was unincorporated the entitys argument that its

activities Occurred outside the Citys corporate limits demonstrates the land was not incorporated

« should be noted that residents Of county islands do have SOMe poiitical tights ™ the surrounding

municipality N Clay  Town of Gilbert 773 P2d 233235 Ariz CtApp 1989 te court held that residents

within county island could vote on whether the municipality should acquire an electricity distribution system The
ctatute Stated that voters Of the electon  were taxpayers ©Of the municipal corporation A.R.S 9-5 14 Because
residents  Of the county istand did not g taxes to the municipality their votes were challenged Id at 236 The

court held that because the vote affected the an Of the municipalitys residents Who receive  electricity from the

system that residents  Of the county island were also permitied to vote on the issue Id at 240
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by the City Nonetheless the eritical pgjne is that to define within the corporate limitsthe court

held that the exterior boundary of the city completely surrounded the NAU campus thus as
matter of geographical fact the campus was within the citys corporate limits Id  giagstaff s
distinguishable from the gresent case because the land at issue in that case gppears to Nave been
state land Nonetheless the court used the ordinary Mmeaning of Within to arrive at its
holding stating VVIthin means ON the innerside and inside the bounds of region Id As

such the decision in Flagstaff weighs heavily M favor Of interpreting corporate limits to mean

the municipalitys eXxterior boundary

In SUM in requiring that land not be Within the coihorate  limits Of 40 city or TOWN

Congress MOSt jikely iNtended to assign  geographic meaning '© te phrase s excluding areas

within the exterior bpoundary of municipalitys corporate limits  This interpretation is supported

by an examination of events during the AcCts passage and relevant federal and state law
The parcels oOf land the Nation applied to place in trust

Ordinance NoO o986 expressly states the City is extending *S corporate limitsand the

extension as whole encompassed Section in T2N RIE Stated  differently the extension

includes Section Township 2N and Range 1E The Ordinance map shows Section is

bounded py Northern Avenue on the north 91ist Avenue on the east Glendale Avenue on the

south and 99th Avenue on the west Importantly the map illustrates that the exterior poundary of

the Citys corporate Limits were extended to gncompass =" of Section To be clear while the
only part Of Section that is incorporated by the city of Glendale is the stip of land on the north
side of Section which runs alongside Northern Avenue that ., Of land creates the exterior

boundary ©fthe Citys corporate limits

The land the Nation applied 1o place in trustis entirely within Section Township 2N

and Range 1E Thus the land is wholly encompassed within the exterior poundary ©f the city of

Glendales corporate limits The ACt qquires that any land placed in trust Under its guthority
must not be within the corporate limits of any city or tOWN Because the 134.88 gcres Of land
the Nation gpplied t© place in trustis yhelly Wwithin the city Of Glendales corporate limits it

may not be placed in trust under the 4, thority of the Gila Bend ACt

Finally 8 policy matter under the Act congress Meant to ,ronibit forcing NEW trust

land Within Or gdjacent tO cites or tOWNns Because of the availability ©f land outside of the

cities and towns Congress recognized that it Was Nnot creating hardship upon the Nation by

carving out certain lands while assuring cities and towns that they would not be forced to gccept

new federal lands within their commonly accepted borders This policy should not be jgnored in

this instance in particular when for an intents and purposes the land is within the cCity of

Glendale and the City apparently strongly opposes the parcels proposed acquisition in trust and
use for gaining

Indeed the Department should nNoOt jgnore that the ciry has considered the Nations land as part of the
City for planning purposes Attachment is the Citys General Plan Land Use Map The map clearly shows  the
City has  plan for use of the land Furthermore as outlined on the

map the parcel s AlSO ap of the Citys recently
updated Western  Area General Plan Update Attachment
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iFi Conclusion

The Gila Bend ACt authorizes the gecretary 1O place !and into trust On behalf of the
Nation but gnjy i the land is not Within the corporate limits Of any ciry or town congress
use of this jgnguage however does not mean that any unincorporated lands in Maricopa Pinal

and Pima County meets this giatutoly requirement as the Nation is urging

more reasonable interpretation that does not stretch the term involved is that congress

intended the language t© exclude areas Within the exterior boundary of municipalitys corporate

limits Such an interpretation is supported by the AcCts the plain text and its |egislative report

and an examination oOfevents during the AcCts passage and relevant federal and state law

TO accept the Nations definition would allow = to place land into mist on any

unincorporated lands within Maricopa Pinal and Pima county e€ven if the land is located within

the exterior boundaries of any citys corporate limits within those counties

Attachments

Attachment Ordnance N0.986 py the Council of the ciy ©f Glendale july 26 1977
Attachment Official parcel Map fmm e Maricopa County Assessors Office
Attachment city of Glendales General Plan Land Use Map

Attachment City of Glendales Western Area General Plan Update updated June 2002
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