
Johnson Mcha 4o 4o

To Webb Stan

Cc McBride Debrah McVey Rodney Bowker Caroyn Burrows Leah Krause John

Subject FW HB2297 and NCA resoutons

Attachments hb2297hpdf NCA Resouton on HB2297.pdf NCA FTT Resouton 2282O1O.pdf

Stan Jonathan Jantzen Attorney General for the Tohono Oodham Nation TON stopped by

yesterday to meet with John Krause Leah and me regarding the TON 134 acre feeto-trust

application located in Maricopa County near Glendale AZ Jonathan handcarried an updated
Phase report for the property as the previous one had expired Jonathan requested that

new 602 DM memo be generated and copy given to Central Office to keep the application
documentation current as TON has pressured Central Office to issue decision on the

application and is hoping decision will be made within couple of weeks

Other items of discussion were
AZ House Bill 2297 and the ensuing NCAI resolutions see attached Most AZ tribes

believe are against the annexation bill with the exception of Gila River Gila River

supports the bill

TONs lawsuit against the City of Glendale in state court TON expects decision to be

made in the next few weeks and expects it to be appealed to the AZ Supreme Court no matter

which way the decision goes This suit pertains to the claim by Glendale that part of TONs
fee property had been annexed in 2001

brought up the issue of the application amendment where TON submitted resolution in

August 2009 amending the application from 134 acres to 53 acres and asked that the for
gaming purposes be dropped Jonathan said that since that time TON submitted letter to

Central Office asking that the full application acreage be considered for approval for

gaming purposes believe He said he would get us copy of that letter He also stated

that it was his understanding that Central Office was not conceined with the annexation

issue

Jonathan mentioned that there have been FOIA requests on this case and wondered if this new

Phase report will be subject to any standing FOIA requests and said no but that we were

dealing with one now where Michael Rossetti on behalf of Gila River had requested

information regarding the Why acquisition and information regarding any amendments related

to the 134 acre property said we provided all copies of the Why acquisition and the 134

acre amendment but withheld certain pre-decisional documents for the 134 acre case and sent

memo over to the Solicitors office asking for concurrence on our decision to withhold the

documents and that we havent received an answer yet
Jonathan asked for copy of the preliminary title opinion which provided to him
One final statement that Jonathan made was Glendale has made things ugly in this case but

Gila River has yet to weigh in and when they do they will do so with full force

Leah/John let me know if forgot anything

Original Message

From Jonathan Jantzen

Sent Tuesday March 09 2010 731 PM

To Burrows Leah Johnson Michael Krause John

Subject HB2297 and NCAI resolutions

Leah Mike and John

Here is copy of HB2297 the NCAI resolution relating to HB2297 still on the books and

the NCAI Fee To Trust resolution Res No 10-002 which got tabled after signature and

converted into letter to the Secretary
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Jonathan Jantzen

Attorney General

Office of Attorney General

Tohono Oodham Nation

P.O Box 830

Sells AZ 85634

Phone 520-383-3410

Cell 5204712413
Fax 520-3832689

This message and any included attachments are from the Tohono Oodham Nation Office of

Attorney General and are intended only for the addressees The information contained herein

is confidential and may be attorney work product and/or subject to the attorneyclient
privilege Unauthorized review forwarding printing copying distributing or using such

information is strictly prohibited and may be unlawful If you have received this message in

error or have reason to believe you are not authorized to receive it please promptly delete

this message and notify the sender by e-mail Thank you for your assistance
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House Engrossed

State of Arizona

House of Representatives

Forty-ninth Legislature

Second Regular Session

2010

HOUSE BILL 2297

AN ACT

AMENDING TITLE CHAPTER ARTICLE ARIZONA REVISED STATUTES BY ADDING

SECTION 9-471.04 RELATING TO CITY OR TOWN ANNEXATION

TEXT OF BILL BEGINS ON NEXT PAGE
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H.B 2297

Be it enacted by the Legislature of the State of Arizona

Section Title chapter article Arizona Revised Statutes is

amended by adding section 9-471.04 to read

9-471.04 Annexation of territory partially or comDletely

surrounded by city or town

GOVERNMENT TO TAKE OWNERSHIP OF THE TERRITORY OR HOLD THE TERRITORY IN TRUST

THE ANNEXATION OF TERRITORY PURSUANT TO THIS SECTION IS VALID IF

APPROVED BY MAJORITY VOTE OF THE GOVERNING BODY OF THE CITY OR TOWN AND THE

ANNEXATION BECOMES IMMEDIATELY FINAL IF IT IS APPROVED AS AN EMERGENCY

MEASURE AS PROVIDED BY SECTION 19-142 SUBSECTION

FOR THE PURPOSE OF THIS SUBSECTION SUBMITTED REQUEST TO THE

FEDERAL GOVERNMENT MEANS THE LANDOWNER HAS MADE AN APPLICATION TO THE

FEDERAL GOVERNMENT AS REQUIRED BY SPECIFIC FEDERAL STATUTE OR REGULATION

Sec Emerencv

This act is an emergency measure that is necessary to preserve the

public peace health or safety and is operative immediately as provided by

23 law

NOTWITHSTANDING ANY OTHER PROVISION OF THIS

CITY OR TOWN LOCATED IN COUNTIES WITH

THREE HUNDRED AND FIFTY THOUSAND PERSONS ACCORDING

STATES DECENNIAL CENSUS MAY ANNEX ANY TERRITORY LAY

10 SURROUNDED BY THE CITY OR TOWN OR THAT IS BORDERED

11 LEAST THREE SIDES IF THE LANDOWNER HAS SUBMITTED

ARTICLE

POPULATION OF MORE THAN

TO THE MOST RECENT UNITED

ING WITHIN AN AREA THAT IS

BY THE CITY OR TOWN ON AT

REQUEST TO THE FEDERAL

12

13

14

15

16

17

18

19

20

21

22

-1-
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Johnson Michael

From Jonathan Jantzen

Sent Thursday March 112010324 PM
To Johnson Michael

Subject court decision on annexation case

Attachments Tohono_v _Glendale opinion 3-10-2010 pdf

Mike

Here is copy of yesterdays court decision on the annexation case Judge Mangum came out against the

Tohono Oodham position know Bill Quinns office had copy of this earlier today but dont know if you
have received it

We will be appealing in state court But meanwhile believe we will be converting our request for Interior

decision to refer to the westernmost parcel 53 acres at this time to be joined with the remainder of the parcel

when the annexation matter is cleared up

We will be calling you later today to talk about details like the title policy

Jonathan Jantzen

Attorney General

Office of Attorney General

Tohono Oodham Nation

P.O Box 830

Sells Arizona 85634

Phone 520-383-3410

Cell 520-471-2413

Fax 520-383-2689

This message and any included attachments are from the Tohono Oodham Nation Office of Attorney General and are

intended only for the addressees The in formation contained herein is confidential and may be attorney work product

and/or subject to the attorney-client privilege Unauthorized review forwarding printing copying distributing or using

such information is strictly prohibited and may be unlawfuL If you have received this message in erroi or have reason to

believe you are not authorized to receive it please promptly delete this message and notify the sender by e-mail Thank

you for your assistance
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Michael Jeanes Clerk of Court

Filed

O311
SUPERIOR COURT OF ARIZONA

MARICOPA COUNTY

CV 2009-023501 03/09/2010

CLERK OF THE COURT
HONORABLE KENNETH MANGUM Glab

Deputy

TOHONO OODHAM NATION THE LISA HAUSER

CITY OF GLENDALE et al NICHOLAS DIPIAZA

RULiNG

This matter having been under advisement the following constitutes the Courts ruling

on the oral arguments presented by the parties on Friday March 2010

The Tohono OOdham Nation federally recognized Indian Tribe Tribe filed suit

against the City of Glendale City seeking to invalidate the Citys illegal attempt to annex

the Nations property The complaint asserts in Count One that the City has improperly tried to

repeal an earlier ordinance which had purportedly reversed the original effort to annex certain

property Count Two seeks an order determining invalid the recent City ordinance which

affirmed the original action attempting to annex the land in question

The Tribe has moved for Summary Judgment and for Judgment of the Pleadings to

enforce its claim that land that it has purchased near 91g Avenue and Northern is not subject to

city jurisdiction The City has cross moved for Summary Judgment to enforce its claim that its

annexation of the subject land was effective December 28 2001 and has remained so to this

date

Docket Code 019 Form V000A Page
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SUPERIOR COURT OF ARIZONA
MARICOPA COUNTY

CV 2009-023501 03/09/2010

FAcTuAL BACKGROUND

The following chart sets out the timeline and actions in question

November 27 2001 Annexation Ordinance 2229 Adopted Annexation Area 137

30-Day Period specified by A.R.S 9-471D for objections to annexation

December 27 2001 Challenge filed in Glendale Media LLC City of Glendale No
CV200 10223 392

May 28 2002
Annexation Ordinance 2229 repealed Ordinance 2258 attempted

annexation of property described in Annexation Area No 137 is hereby

abandoned

June 25 2002 Annexation Ordinances 2261 2262 and 2263 adopted annexing three

parcels within Annexation Area 137

October 2002
Glendale Media LLC City of Glendale lawsuit dismissed by the

court for lack of prosecution

August 2003 RRI purchases property4

Annexation Area 137 includes land now owned by the Tribe as well as additional properties

annexed by the City after it abandoned the ordinance involving Annexation Area 137

The City explained at oral argument that Glendale Media LLC filed its objection for

purposes of leverage in negotiating with the city for concessions When the City didnt want to

negotiate the City moved to separately annex the three properties within Annexation Area 137

whose owners favored annexation

Ordinance 226 annexed about 20% of the northeastern portion of northern wing of the

Annexation Area 137 2262 annexed the eastern extension of Annexation Area 137 and 2263
annexed the southern square portion of Annexation Area 137

Ranier Resources Inc RRI was formed in March 2003 as Delaware corporation solely

owned by the Tribe Its purpose was to purchase approximately 134.88 acres the middle portion

of which is within the northern portion of Annexation Area 137 but not including land annexed

by Ordinance 2261

Docket Code 019 Form V000A Page
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SUPERIOR COURT OF ARIZONA
MARICOPA COUNTY

CV 200902350l 03/09/20 10

June 23 2009 Ordinance 2688 adopted to give effect to the annexation of Annexation

Area 137 by

Repealing Ordinance 2258

Declaring that Glendale had in fact annexed Annexation Area 137

________________
as of December 27 2001

July 22 2009 Superior Court Complaint filed by Tohono OOdham

Attached are maps labeled Exhibit depicting the original annexation and the land later

purchased by the Tribe and Exhibit depicting the three parcels in Annexation Area 137

which were separately annexed by the City on June 25 2002

LEGAL ARGUMENT

As stated above the Tribe moved for Summary Judgment and Judgment of the Pleadings

and the City Cross-Motioned for Summary Judgment

The Tribe argues that A.R.S 9-471D6 provides that an annexation does not become

final until after 30 days after the adoption of the ordinance but if there is an objection filed

within the 30 days pursuant to A.R.S 9-471C7 the filing of the objection delays or stays
the

One can assume that the City adopted Ordinance 2688 in June 2009 after being made aware

that the Tribe had purchased the property in question and wished to build casino thereon

without input or approval from the City

A.R.S 9-471D reads as follows

The annexation shall become final after the expiration of thirty days from the

adoption of the ordinance annexing the territory by the city or town governing

body provided the annexation ordinance has been finally adopted in accordance

with procedures established by statute charter provisions or local ordinances

whichever is applicable subject to the review of the court to determine the

validity thereof if petitions in objection have been filed After adoption of the

annexation ordinance the clerk of the city or town shall provide copy of the

adopted annexation ordinance to the clerk of the board of supervisors of each

county that has jurisdiction over the annexed area Emphasis added

A.R.S 9-471 provides in relevant part

Docket Code 019 Form V000A Page
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SUPERIOR COURT OF ARIZONA
MARICOPA COUNTY

CV 2009023501 03/09/2010

finality of the annexation subject to the review of the court Thus the Tribe argues that the

objection filed by Glendale Media suspended the annexation from taking effect then when the

City by ordinance repealed or abandoned the attempt to annex the property in question there was

nothing that could be revived by attempting to undo the repeal in 2009 In support of this

position at the City Council meeting on May 28 2002 the then City Attorney stated that

While the petition to contest the annexation is pending the annexation of all the

parcels that were part of the annexation will be delayed until the matter is

resolved in court

Plaintiffs Statement of Facts Emphasis added

Therefore the Tribe argues that since the annexation didnt take effect and was on hold

the Citys ordinance to withdraw or nullify its original annexation ordinance was effective This

is shown as the argument goes by the fact that the City thereafter didnt treat the land as being

annexed for example it didnt provide city services such as police or fire etc nor presumably

did the City try to tax the land In addition the Tribe points out the difficulties that would arise

with uncertainty as to the finality of annexation In other words confusion would exist with

city exercising jurisdiction while the annexation is under review by the court as the City now

asserts it has the right to do and then returning the land back to county jurisdiction if the

objection is successful in the courts or as here when city decides to abandon its annexation

efforts.8

Any city or town the attorney general the county attorney or any other

interested party may upon verified petition move to question the validity of the

annexation for failure to comply with this section The petition shall set forth the

manner in which it is alleged the annexation procedure was not in compliance

with this section and shall be filed within thirty days after adoption of the

ordinance annexing the territory by the governing body of the city or town and

not otherwise The burden of proof shall be upon the petitioner to prove the

material allegations of the verified petition No action shall be brought to question

the validity of an annexation ordinance unless brought within the time and for the

reasons provided in this subsection All hearings provided by this section and all

appeals therefrom shall be preferred and heard and determined in preference to all

other civil matters except election actions Emphasis added

The City of Glendale agrees that had it abandoned its annexation efforts within the 30 day

period the annexation would not have taken effect

Docket Code 019 Form V000A Page
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SUPERIOR COURT OF ARIZONA
MARICOPA COUNTY

CV 2009-023501 03/09/2010

The City argues that the language of the statute is clear and mandatory The annexation

shall become final after the expiration of thirty days from the adoption of the ordinance.

A.R.S 9-471D Thus even though the City only recently recognized the impact of this

language9 it argues that even the court cannot prevent the annexation from being effective in the

first place Instead all the court can do by sustaining timely objection is to return the

property back to county jurisdiction
10

ANALYSIS

While the Tribes position is attractive because of its common sense analysis this Court

finds that the statutes language is unambiguous and must be given effect Therefore A.R.S

9-471D means exactly what it says The annexation shall become final after the expiration of

thirty days from the adoption of the ordinance...

The Tribe argues that the words shall become final are limited by the phrase provided

the annexation ordinance has been finally adopted in accordance with procedures established by

statute The Tribe further argues that the phrase subject to the review of the Court to

determine the validity thereof if petitions in objection have been filed means that the annexation

does not take effect and is suspended pending judicial review.1 However this Court finds that

Glendale could have repealed its annexation ordinance and thus abandoned the

annexation of Area 137 if it had done so within 30 days before the annexation

became final pursuant to the statute But it lost that ability after 30 days Compare

Kempton City of Safford 140 Ariz 539 541-42 683 P.2d 338 340-41 App
1984 municipalities rescission of annexation ordinances within 30 days before

the annexations became final was effective to nullify annexation proceedings

Response/Cross Motion at page But this is not what happened here as the attempted repeal

occurred months after the expiration of 30 days

The City concedes that the earlier City Attorney was wrong in 2002 in convincing the City

Council that the annexation ordinance could be reversed by later repealing and abandoning the

earlier ordinance

10 Of course in the instant case the objection was abandoned by Glendale Media when it

allowed the Superior Court to dismiss the lawsuit

11 Amazingly the seven-word phrase subject to the review of the court has never been

explained by Arizona appellate courts in any context much less relating to annexation matters

Docket Code 019 Form V000A Page
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SUPERIOR COURT OF ARIZONA
MARICOPA COUNTY

CV 2009-023501 03/09/2010

these two phrases do not limit the prior language that makes the annexation effective after 30

days Instead the two phrases merely point out that judicial review of the annexation process is

allowed and the Court shall consider whether the annexation ordinance was finally adopted in

accordance with procedures established by statute charter provisions or local ordinances In

other words proving non-compliance with the established procedures is the method for attacking

the validity of the annexation Once non-compliance is proven in court then the court can

reverse the annexation and restore the parties to the status quo ante.2

The simple response to the Tribe is that had the legislature wanted to suspend the

annexation from taking effect as opposed to the Court later reversing it it could have said so In

other words rather than using the phrase shall become final 30 days the legislature

could have said that the annexation will not take effect if an objection is filed and that the

annexation will be effective only if reviewing court finds the objection to have been without

merit

The legislative history of A.R.S 9-471 further supports literal reading of the statute

taking effect subsequent to 30 days after adoption regardless of objections being filed Based on

an earlier version of the statute which didnt allow challenge the Arizona Supreme Court

found that landowner could not challenge an annexation that had become final In response to

the landowners being unable to challenge the annexation the court pointed out that

With this history of judicial interpretation of the

individuaPs right to contest annexation the legislature in 1967

Laws 1967 Chapter 93 stepped in andfor the first time gave

statutoly right to private citizens to contest annexation

Gieszl Town of Gilbert 22 Ariz App 543 529 P2d 255 Ariz App 1974 Emphasis

added3

Similarly it appears that no other state uses that phrase with respect to annexations certainly

there is no use of that phrase in connection with annexation cases in any other state or federal

court opinions

12 Reversing the effect of an annexation has perhaps occurred any number of times without

undue difficulty For example the case of Copper Hills Enterprises Ltd Arizona

Department of Revenue 214 Ariz 386 153 P3d 407 Ariz App 2007 illustrates that taxes can

be refunded to taxing authority Globe after successful objection by Miami to the

annexation by the city of Globe

13 The complete explanation by the Geiszl court is as follows

Docket Code 019 Form V000A Page

Case 1:10-cv-00472-JDB   Document 52-3    Filed 06/10/10   Page 11 of 92



SUPERIOR COURT OF ARIZONA
MARICOPA COUNTY

CV 2009-02350 03/09/20 10

The action taken by the legislature to give citizens the right to object to annexations was

to amend A.R.S 9-471 to allow an objection to be filed within 30 days The Court in Geiszl

considered this to be an appropriate response by the legislature

view of the historically rough road private citizens have had to travel in

contesting annexations we believe that the legislative intent is clear that this right

is to be granted to citizens and that for at least 30 days municipality cannot

interfere with this right Such intent leaps from the legislation providing that

Having determined that private citizen had no standing to attack completed

annexation the Supreme Court held however that if the annexation had not been

completed private citizen could bring an action to prevent the completion of the

proposed annexation and had standing to challenge the jurisdiction of the city to

perform the annexation Coiquhoun City of Tucson 55 Ariz 451 103 P.2d 269

1940 followed in Gornan City of Phoenix 70 Ariz 59 216 P.2d 400 1950

With the state of the law in this posture enterprising municipal attorneys brought

into play the emergency powers granted municipalities Generally municipal

ordinances do not become effective for 30 days following their passage in order

to allow the constitutional right of initiative petition to be exercised In 1912 the

legislature granted municipalities the right to have ordinances become effective

immediately upon three-fourths vote of all members of the council provided that the

ordinance was necessary for the immediate preservation of the peace health or

safety of the city. 10 Chapter 71 Laws 1912 1st S.S 3335 R.S.1913

Such emergency measure powers remain intact today A.R.S 19-142B Thus

if an annexation ordinance was passed as an emergency measure making the

annexation complete immediately under then existing law the right of private

citizen to attack that annexation was cut off The Supreme Court so held in Burton

City of Tucson 88 Ariz 320 356 P2d 413 1960

With this history of judicial interpretation of the individuals right to

contest annexation the legislature in 1967 Laws 1967 Chapter 93 stepped

in and for the first time gave statutory right to private citizens to contest

annexation

Gieszl Town of Gilbert 22 Ariz App 543 529 P2d 255 Ariz App 1974 Emphasis

added

Docket Code 019 Form V000A Page
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SUPERIOR COURT OF ARIZONA
MARICOPA COUNTY

CV 2009-023501 03/09/20 10

The annexation shall become final after the expiration of thirty

days from the first reading of the ordinance annexing the territory

subject to the review of the court to determine the validity

thereof if petitions in objection have been flied A.R.S 9-

471D

Ibid Emphasis added by Gieszl court

The Gieszl court went on to explain that given the importance of citizens having the right

to object to an annexation and by the court deciding to give preference to the later-enacted

statute city could not use an emergency clause to override the 30 day period granted by the

legislature to file protest

In other words the legislature was aware that under the former statute annexations took

effect immediately and decided to provide window in which objections by landowners

involved in the annexation could be heard But the legislature didnt change the date when the

annexation became final i.e after 30 days after adoption of the ordinance Instead the

legislature simply allowed the annexation to be reviewable if the objection was timely4 Hence

in lieu of changing the effective date of the annexation ordinance the legislature granted period

of time to require judicial review In conclusion this Court finds the legislative history to

support reading that annexations become effective after 30 days after adoption of the

ordinance5

14 As noted by the Tribe the statute was amended by Laws 1967 Chapter 93 The new

A.R.S 9-471D reads as it does today except that the ordinance was final 30 days from its first

reading A.R.S 9-471C now requires the 30-day period to run from the date of the adoption

of the annexation ordinance

15 The Tribe argues that right to referendum exists with regard to annexations and that since

referendum

is an extraordinary power that is used to hold up the effective date of

legislation Direct Sellers Association McBrayer 109 Ariz 503 P.2d

951 953 1982 There is no right of referendum when legislation has already

taken effect Alaban Freight Co Hunt 29 Ariz 419 423 242 658 659

1926 Emergency acts are exempt from referendum because they take effect

immediately

Docket Code 019 Form V000A Page
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SUPERIOR COURT OF ARIZONA
MARICOPA COUNTY

CV 20090235Ol 03/09/20 10

There is language that the Tribe cites that supports its argument that the annexation is not

effective if there is protest Thus in Rural/Metro Fire Dept Inc Pima County 122 Ariz

554 555 596 P.2d 389 390 Ariz App 1979 the court stated

It is well settled in this state that private citizen has no standing to attack the

validity of completed annexation Faulkner Board of Supervisors 17 Ariz

139 149 382 1915 Skinner City of Phoenix 54 Ariz 316 95 P.2d 424

1939 Burton City of Tucson 88 Ariz 320 356 P.2d 413 1960 Gieszl

Town of Gilbert 22 Ariz App 543 529 P.2d 255 1974 If however the

annexation has not been completed private citizen can bring an action to

prevent the completion of the proposed annexation and has standing to raise

jurisdictional challenge Colquhoun City of Tucson 55 Ariz 451 103 P.2d 269

1940 Gorman City of Phoenix 70 Ariz 59 216 P.2d 400 1950 Gieszl

supra

Ibid Emphasis added Thus the Tribe argues that since citizen cannot attack final

annexation and because landowners can object to annexations per A.R.S 9-471D ipso facto

the subject annexation could not be final at the end of 30 days

However this Court does not find this argument helpful The Rural/Metro case did not

involve an annexation by the city pursuant to A.R.S 9-471 but instead involved inclusion of

territory into fire district under A.R.S 9-1006 Different procedures therefore apply and this

Court does not find Rural/Metro to be pursuasive

An additional argument made by the City is that because annexation is effective after 30

days from the adoption of the annexation ordinance the only way that the annexation could be

reversed is to go through statutory process which was not followed here6 This is further

Regardless this Court does not find that there is right to referendum to an annexation

Instead the only option is an objection filed within the 30 day window

16 The city argues on page 11 of its Response and Cross Motion

Consequently there are currently only two circumstances under which annexed

land can be deannexed A.R.S 9-471.02 allows land to be deannexed from one

municipality and annexed by another A.R.S 9-47103 allows land to be

deannexed and returned to the county if the ubject land is county owned park

Docket Code 019 Fonn V000A Page
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SUPERIOR COURT OF ARIZONA

MARICOPA COUNTY

CV 2009023501 03/09/2010

support for the Citys position that its Annexation Ordinance 2229 on May 28 2002 was

nullity While this court agrees with the Citys analysis there is no need to review it in detail

given the courts conclusions above

Accordingly

IT IS ORDERED denying the Motion for Summary Judgment and Motion to Dismiss

filed by The Tohono OOdham Nation

IT IS FURTHER ORDERED granting the Cross Motion for Summary Judgment filed by

the City of Glendale

ci tr/1
Judge of the Superior Court

park operated on public lands by county as part of management agreement

or land owned by flood control district

None of the situations described in those two statutes existed in connection with

Annexation Area 137

Docket Code 019 Form V000A Page 10
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bcc

Stan Webb/PHOENIXIBINDOI@BIA

Michael Johnson/PHOENIXJBIA/DOl@BIA Leah

Burrows/DC/BINDOI@BIA

Subject TONs Revised Acquisition of the 134-acre Glendale

Property

D0C029 Tohon Oodham Nation 70 acres.txt D0C029.XST D0C029 Tohon Oodham Nation 70 acres.PDF

To

cc

Wayne
Sumatzkuku/PHOENIX/BIAJD

0I

08/25/2009 0247 PM

Stan
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TO ON ODFiAM NAT ON1
OFflCE OF THE CHAIRMAN AND VICE CHAIRMAN

/7 /--

Cl-IA RMAN

Augustl82009

cn

RE Mandatory Fee-to-Trust Acquisition to Acquire Settlement Lands Pursuant to the

Gila Bend Indian Reservation Lands Replacenent Act Pub 99-503

Dear Deputy Assistant Secretary Skibine

On January 28 2009 the Tobono Oodham Nation submitted its fee-to-trust application

requesting that the Department exercise its mandatory authority under the Gila Bend Indian

Reservation Lands Replacement Act of 1986 Pub 99-5j3 the Lands Replacement Act to

acquire trust title to 134.88 acres of 1nd the Settlement Property in Maricopa County

Arizona for the benefit of the Nation As you are aware the City of Glendale recently has

claimed that portion of the Settlement Property was the subject of 200 annexation by the

City and therefore does not meet the requirements of the Lands Replacement AcL

Although the Nation believes the Citys claim is utterly groundless and is confident that the

Department ultimately will conclude that it must take the entirety of the Settlement Property into

trust for the Nation the Nation does not wish to delay completion of the fee-to-trust process any

further The Citys recent claim does not impact the westernmost tract of the Settlement

Property which is the 5354 acres identified as Parcel No.2 in the ALTA/ACSM Land Title

Survey located at Tab of the Nations fee-to-trust application Therefore the Nation requests

that the Department immediately issue notice of intent to take this westermnost tract in trust for

the Nation pursuant to the Lands Replacement Act and 25 C.F.L 151.12b The Nation further

requests that the agencys decision bened by Assistant Secretary Echo Hawk such that it is

considered final action for the Department

It well may be that the Citys allegations will be resolved to the Departments satisfaction before

trust title for Parcel No.2 is actually acquired by the United States Should that be the case the

Nation will wish tO work with the Department to reconnect all of the tracts that make up the

PO BOX 837 SELLS ARIZONA 85634

PHONE 520-383-2028 FAX 520-383-3379

NED NORRIS JR

ISIDRO LOPEZ

VICE CHAIRMAN

Hon George Skibine

Deputy Assistant Secretary for Policy and Economic Development

Office of the Assistant SecretaryIndian Affairs

United States Department of the Interior

1849 Street NW
Washington D.C 20240
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Deputy Assistant Secretary George Skibine

August 182009

Page2of2

Settlement Property parcel so that the entirety of the property can be included in the final tnist

acqu sit On

On behalf of the Nation express my continued gratitude for the Departaients efforts to

implement the requirements of the Lands Replacement Act based on the clear language of that

statute and to process the Nations fee-to-thist application according to its substantive merits

Should you have any questions please do not hesitate to contact Samuel Daughety Assistant

Attorney General at 520-383-3410 or Heather Sibbison at 202-457-6148

Sincerely

Chairman

Tohono Oodhain Nation

Cc Allen Anspach Director Western Regional Office

Nina Siquieros Superintendent Papago Agency Bureau of Indian Affairs

Councilwoman Frances Miguel

Councilwoman Lorraine Eiler

Councilman Evelyn Juan-Manuel

Albert Manuel Jr Chairman San Lucy Distiict

Case 1:10-cv-00472-JDB   Document 52-3    Filed 06/10/10   Page 20 of 92



LEGAL DESCRIPTION
ALTA/ACSM LAND TITLE SURVEY

OF PORTION OF THE NORTHEAST QUARTER OF SECTION

TOWNSHIP NORTh RANGE EAST OF THE

GILA SALT RIVER BASE MERIDIAN
MARICOPA COUNTY ARIZONA

SCHEDULE ITEMS

SECOND INSTALLMENT OF 2008 TAXES LIEN PAYABLE ON DR BEFORE MARCH

2009 AND DELINQUENT MAY 2009

THE LIABILITIES AND OBLIGATIONS IMPOSED UPON SAID LAND BY REASON OF

INCI.USOR THEREOf WITHIN THE BOUNDARIES OF THE SALT RIVER PRDCT
AGRICULTURAL IMPRDVEMENT AND POWER DISTRICT MEMBERB4IP DF THE OWNER

THEREOF DI THE SALT RIVER VALlEY WATER USERS ASSOCIATION AN ARIZONA

CORPORATION AND THE TERMS OF ANY WATER RIGHT APPLICATTON MAE UNDER

THE RECLAMATiON LAWS OF THE UNITED STATES FOR THE PURPOSE OF OBTAINING

WATER RIGHTS FOR SAID LAND ALL ASSESIBIENTS DUE AND PAYABLE ARE PAID

RESERVATIONS DR EXCEPTIGNS IN PATENTS OR IN ACTS AUTHORIZING THE ISSUANCE

THEREOF

AU MATTERS AS SET FORTH RI DECLARATiON OF RESTRIC1TVE COVENANt RECORDED

lINE 02 2003 AS 2003-703150 OF DFPTOAL RECORDS

AFFECTS PANCEL NO AND

13 THE FOI.LDWTNG MATTERS DISCLOSED BY AN ALTA/ACSM SURVEY MADE BY

THUNDERRIRD SURVEITNG LLC OR OCTDRER 30 2008 DES1ONATED .106 NO 08-122

FOOT CONCRETE IRRIGATION DITCH ALONG THE NORTH LINE OF PARCEL NOS

AND

WATER RIGHTS CLAIMS OR TITLE TO WATER WHETHER OR NOT BlOWN BY THE

PUBLIC RECORDS

PARCEL NO SQUARE FEET ACRES

PARCEL 1.998.984 45.890

PARCEL 2.332.090 53.537

PARCEL 1526621 35.046

PARCEL 16815 0.386

PARCEL 920 0.021

PARCEl NO
THE EAST HALF OF THE EAST HALF OF THE NORTHEAST GUANTER OF SECTION TOWNSHIP NORTH RANGE EAST OF THE

DILA AND SALT RISER BASE AND MERIDIAN MARICOPA COUNTY ARIZONA

ESCEPT TRACT OF LAND FOR WELL STE DESCRIBED AS FOLLOWE

REOINNRIG AT THE SOUTHEAST CORNER OF SAID TRACT 33.00 FEET REST OF THE EAST OUANTER CORNER OF SAID SECTiON

THENCE NORTH 36.00 FEET TO THE NORTHEAST CORNER OF SAID THACT

THENCE WEST 30.00 FEET TO THE NORTHWEST CORNER OF SAID TRACT

THENCE SOUTH 36.00 FEET TO THE SOUTHWEST CORNER OF SAID TRACT

THENCE EAST 30.00 FEET TO THE POINT OF 6EOINFENS AND

EXCEPT THAT PARCEL OF LAND LONG WITHIN SAID NORTHEAST GIJANTER OF SECTOR AND BEING PORTION OF THAT

CERTAIN PARCEL DESORBEO IN RECORDING ND 58-066216 OF OFFICIAL RECORDS DESCRIBED AS FOLLOWS

COMMENCING AT THE NORTHEAST CORNER OF SAID SECT1OR

THENCE SOUTH 68 DEOREES 40 IRMJTES 25 SECONDS WEST ALORD THE NORTH LINE OF SAID NORTHEAST QUARTER 665.46

FEET

THENCE SOUTH 00 DEGREES DI MINUTES 25 SECORDS WEST 52.01 FEET TO THE NORTHWEST CORNER OF SAID PANCEL OR

THE SOUTH LINE OF THE NORTH REDO FEET OF SAID NORTHEAST OUANTER AND THE POINT OF REG1NNINO

THENCE NORTH 88 DEGREES 40 MINGlES 25 SECONDS EAS2 ALONG SAID SOUTH LINE 32.61 FEET

THENCE SOUTH 67 DEGREES 10 MINUTES 25 SECONDS WESt 35.56 FEET TO POINT OR THE REST LINE OF SAID PARCEL

THENCE NORTH 00 DEGREES DI MINUTES 25 SECORDS EAST ALORG THE WEST LINE OF SAiD PARCEL 13.05 FEET TO THE

POINT OF BEGINNING AS CONVEYED TO MmCLWA COUNTY IN FiNAL .RJDOMENT IN CONDEMNATTOR IN Cv 66-10215 RECORDED

IN RECORDING NO 2000122430 OF OFFiCIAL RECORDS RECORDING NO 2000206504 OF OFFiCIAL RECORDS AND IN

RECORDING ND 2000216264 OF OFFICIAL RECORDS AND

EXCEPT THE NORTH 32.00 FEET AS CORVEYED TO MARICORA COUNTY IN ROOK 66 OF DEEDS PACE 372 AND

EXCEPT THE EAST 3100 FEET AS CONVEYED TO MANICOPA COUNTY IN DEED RECORDED IN 6001 105 OF DEEDS PACE 361

AND

EXCEPT THE WEST 22.00 FEET OF THE EAST REDO FEET AND THE SOUTH 23.00 FEET OF THE NORTH 55.00 FEET AND

BEOINNWG AT THE POINT OF INTERSECTION OF THE SOUTH LINE OF TiC NORTH 55.00 FEET AND THE WEST LINE OF THE EAST

55.00 FEET OF SAID EAST OREHALF OF THE EAST OREHALF OF THE NORTHEAST OREOUARTER OF SECTION

THENCE SOUTH 15.00 FEET ALONG SAID REST LINE OF THE EAST 55.00 FEET TO POINT

THENCE IN NORTHWESTERLY DIRECTTOR TO POINT OR SAID SOUTH LINE OF THE NORTH 55.00 FEET THAT IS 12.00 FEET

WEST OF SAID POINT OF INTERSECTION
THENCE EAST TO THE POINT OF INTERSECTiON AS CONVEYED TO MARICOPA COUNTY AS RECORDED RI RECORDING ND

68086217 OF OFFICIAL RECORDS

CERTIFICATION
TOL RAINIER RESOURCES INC. DEI.AWARE CORPORATION AND FIRST AMERICAN TITlE INSLIRANCE COMPANY

TI4S IS TO CERTEY THAT TIRS MAP OR PLAT AND THE SURVEY OR WHICH IT IS BASED WERE MADE IN ACCORDANCE WITH

MINIMUM STANDARD DETAIL REGUIRENENTS FOR ALTA/ACSM LAND TITLE SURVEYS JOINTLY ESTABLISHED AND ADOPTED RY

ALTA ACSM AND REPS IN 2005 AND INCLUDES ITEMS 10 II AND 13 FROM TABLE THEREOF PURSUANT TO

THE ACCURACY STANDARDS AS ADOPTED BY ALTA NBS AND ACSM AND IN EFFECT OR THE DATE OF THIS CERTIFiCATION

UNDERBBIED FURTHER CENTrES THAT PROPER FIELD PROCEDURES INSIRUMENTATIOR AND ADEQUATE SURVEY PERSORIC

WERE EMPLOYED IN ORDER TO ACHIEVE RESULTS COMPARABLE TO THOSE OUTLINED IN THE MINIMUM ANGLE DISTANCE AND

CLOSURE REGUIREMENTS FOR SURVEY MEASUREMENTS WHICH CONTROL LAND BOUNDARIES FOR ALYA/ACSM LAND TITLE

SURVEYS

DATE iANUARY II 2006

IMMY SPRINGER RLS 34366

LEGAL DESCRIPTION
PARCEL NO
THAT PANT OF THE NORTHEAST QUARTER OF SECTION TORNBAP NORTH RANCE EAST OF THE GSA AND SALT RIVER

BASE AND MERIDIAN MARICOPA COUNTY ARIZONA DESCRIBED AS FOLLOWS

COMMENCING AT TIC HONINEAST CONNER OF SAID SECTION

THENCE WESt ALONG THE NORTH LINE OF SAID SECTION 1052.24 FEET

THENCE SOUTH Dl DEGREES 44 MINUTES 12 SECONDS WEST 40.02 FEET TO THE PORIT OF BEGINNING

THENCE ALONG THE WESTERLY AND SOUTHERLY LINES OF THAT PARCEL DESCRIBED IN IDISIRUMENT RECORDED MARCH D7

16R4 IN RECORDING NO 84064506 OF OFFiCIAL RECORDS SOUTH Dl DEGREES 44 MINUTES 12 SECONDS RESt 1316.58 FEET

THENCE NORTH 86 DEGREES 50 MINUTES 32 SECONDS EASt 366.11 FEET TO POINT ON THE EAST LINE OF THE WEST HALF

OF THE EAST HALF OF THE SOUTH HALF OF SAID NORTHEAST GIJANTER

THENCE LEAVING THE SOUTHERLY LINE OF THE AFOREMENTiONED PARCEL SOUTH 01 DEGREES 45 kRNUTES 56 SECONDS WESt

ALONG THE EAST LINE OF THE WEST HALF OF THE EAST HALF OF THE SOUTH HALF OF SAID NORTHEAST QUARTER 1206DB

FEET TO POINT ON THE SOUTH LINE OF SAID NDRTHEAST QUARTER

THENCE SOUTH 69 DEGREES 45 MINUTES 05 SECONDS WESt ALONG THE SOUTH LINE OF SAID NORTHEAST QUARTER 954.48

FEET TO THE SOUTHWEST CORNER OF THE EAST HALF OF THE EAST HALF OF THE WEST HALF OF SAID NORTHEAST OUANTER

THENCE NORTH DI DEGREES 40 MINUTES 44 SECONDS EAST ALONG THE WEST LINE OF THE EAST HALF OF THE EAST HALF

OF THE WEST HALF OF SAID NORTHEAST QUARTER AND ALONG THE WEST LINE OF THE EAST HALF OF THE EAST HALF OF

LOT OF SAID SECTION 3538.62 FEET TO POINT ON LINE THAT IS 40.00 FEET SOUTH OF AND PARALLEL TO THE

NORTH LINE OF SAID NORTHEAST GtIAN1ER OF SECTION

THENCE EAST ALONG LINE THAT IS 40.00 FEET SOUTH OF AND PARALlEL TO THE NORTH LINE OF SAID NORTHEAST

QUARTER OF SECTION 611.42 FEET TO THE POINT OF SEGRINING

EXCEPT PARCEL OF LAND LYiNG WITHIN SAID NORTHEAST QUANTER OF SECTION AND BEING PORTION OF THAT CERTAIN

PARCEL DESCRIBED IN RECORDING MD 87-251242 OF OFFiCIAL RECORDS DESCRIBED AS FOI.LOWS

COMMENCING AT THE NONTH OUANTER CONNER OF SAID SECTION

THENCE NORTH RB DEGREES 40 MINUTES 25 SECONDS EASt ALONG THE NORTH LINE OF SAID NORTHEAST QUARTER 668.16

FEET

THENCE SOUTH 00 DEGREES 09 MINUTES 14 SECONDS WEST 40.D1 FEET TD THE NORTHWEST CORNER OF SAID PARCEL ON

THE SOUTH LINE OF TiC NORTH 40.09 FEET OF SAID NORTHEAST QUARTER AND THE POINT OF BEGINNING

THENCE NORTH 86 DEGREES 40 IRNUTES 25 SECONDS EASt ALONG SAID SOUTH LINE 611.23 FEET TO TIC NORTHEAST

CONNER OF SAID PARCEL

THENCE SOUTH 00 DEGREES 24 MINUTES 37 SECONDS WESt ALONG THE EAST LINE OF SAID PARCEL 11.6S FEET TO POINT

OR THE SOUTH LINE OF THE NORTH 51.64 FEET OF SAID NORTHEAST GIJANTER

THENCE SOUTH 68 DEGREES 40 MINUTES 25 SECONDS WESt ALONG SAID SOUTH LINE 545.56 FEET

THENCE SOUTH 68 DEGREES IS MINUTES 59 SECONDS RESt 43.D3 FEET

THENCE SOUTH 86 DEGREES 40 MINUTES 25 SECONDS WEST 26.26 FEET TO POINT ON THE WEST LINE OF SAID PARCEL

THENCE NORTH 00 DEGREES 08 MINUTES 14 SECONDS EASt ALONG SAID WEST LINE 28.05 FEET TO THE POINT OF BEIDNNINS

AS CONVEYED TO MARICOPA COUNTY IN DEED RECORDED IN RECOROINO ND 96-649790 OF OFFICIAL RECORDS AND

EXCEPT THAT PARCEL OF LAND LONG WITHIN SAID NORTHEAST QUARTER OF SECTION AND BEING PORTION OF THAT

CERTAIN PARCEL DESCRIBED IN RECORDING ND 65-490795 OF OFFICIAL RECORDS DESCRIBED AS FOLLOWS

COMMENONG AT THE NDRTH QUARTER CORNER OF SAID SECTION

THENCE NORTH 88 DEGREES 40 MINUTES 25 SECONDS EASt ALONG THE NORTH LINE OF SAID SOUT1IEAST QUARTER 858.16

FEET

THENCE SOUTH 00 DEGREES 09 MINUTES 14 SECONDS WESt 40.01 FEET TO THE NORTHEAST CORNER OF SAID PARCEL OR

THE SOUTH LINE OF THE NORTH 40.00 FEET OF SAID HONTHEAST QUARTER AND TiC POINT OF BEGINNING

THENCE SOUTH 00 DEGREES 09 MINUTES 14 SECONDS REST ALONG THE EAST LINE OF PARCEL 28.05 FEET

THENCE NORTH 68 DEGREES 29 MINUTES 09 SECONDS WESt 42.26 FEET TO POINT ON THE SOUTH LINE OF THE NORTH

51.64 FEET OF SAID NORTHEAST QUARTER

THENCE SOUTH 88 DEGREES 40 MINUTES 25 SECONDS WEST ALONG SAID SOUTH LINE 455.83 FEET TO POINT ON THE

EAST LINE OF THAT PARCEL CONVEYED TO ARIZONA DEPARTMENT OF TRANBGRTATlON IN RECORDING ND 89652262 OF

OFFTCIAL RECORDS
THENCE NORTH 01 DEGREES 19 MINUTES 35 SECONDS WEST ALONG SAID EAST LINE 11.84 FEET TO POINT ON THE SOUTH

LINE OF THE NORTH 4000 FEET OF SAID NORTHEAST OIJARTEIt

THENCE NORTH RB DEGREES 40 MINUTES 25 SECONDS EASt ALONG SAID SOUTH LINL 495.50 FEET TO THE POINT OF

BEGINNING AS CONVEYED TO MARICOPA COUNTY IN DEED RECORDED IN RECORGING NO 99-332877 OF OFFICIAL RECORDS

AND

EXCEPT THAT PORTION LYING WITHIN THE NORTH 33.D0 FEET OF THE EAST HALF OF THE NORTHEAST OIIARTER OF SAID

SECTION AS CONVEYED TO MARICOPA COUNTY RECORDED IN BOOK BR OF DEEDS PACE 372

PARCEL HO
THE WEST HALF OF THE WEST HALF OF THE NORTHEAST QUARTER AND THE WEST HALF OF THE EAST HALF OF THE WEST

HALF OF THE NORTHEAST QUARTER OF SECTION TORNGHIP NORTH RANGE EAST OF THE GILA AND SALT RIVER BASE

AND MERIDIAN MARICOPA COUNTY ARIZONA

EXCEPT THE WEST 390.14 FEET MEASURED WEST 380.00 FEET RECORD OF THE NORTH 484.19 FEET MEASURED NORTH

484.00 FEET RECORD AND

EXCEPT THE NORTH 25900 FEET OF THE WEST 46D.DO FEET OF THE WEST HALF OF THE REST HALF OF THE NORTHEAST

QUARTER OF SAID SECTION AND

EXCEPT THE NORTH 40.00 FEEt THEREOF AND

EXCEPT THOSE PORTIONS THEREOF WHICH LIE NONTICRLY OF THE FOI.LOWING DESCRIBED LINE

BEGINNING AT POINT ON TIC NORTH-SOUTH MIDSECTION LINE OF SAIO SECTION WI4CH POINT BEARS SOUTH 01 DEGREES

39 MINUTES 34 SECONDS WEST RECORD AS SOUTH DO DEGREES 16 MINUTES SB SECONDS WEST ACCORDING TO ADOT PARCEL

7-4341 58.D1 FEET FROM THE MONTH QUARTER CORNER OF SAID SECTOR 41

THENCE EAST RECORDED AS NORTH RB DEGREES 40 MINUTES 26 SECONDS EASt ACCORDING TO ADOT PARCEL 7-42410

S03.2D FEET

THENCE NORTH RECORDED AS NORTH Dl DEGREES lB MINUTES 32 SECONDS WEST ACCORDING TO ADOT PARCEL 74241
55.00 FEET TO THE POINT OF ENDING ON THE NORTH LINE OF SAID SECTION WHICH POINT REARS NORTH RB DEGREES 40

MINUTES 26 SECONDS EASt 501.66 FEET FROM SAID NORTH QUARTER CONNER OF SECTION AS CONVEYED TO THE STATE

OF ARIZONA IN DEED RECORDED IN RECORDING NO 86-652262 OF OFFICIAL RECORDS AND

EXCEPT THAT PARCEL OF LAND LONG WITHIN SAID NORTHEAST QUARTER OF SECTION AND BEING PORTION OF THAT

CERTAIN PARCEL DESCRIBED IN RECONDING NO 95-480799 OF OFFICIAL RECORDS DESCRIBED AS FOU.OWE

COMMENONG AT TiC NORTH QUARTER CORNER OF SAID SECTION

THENCE NORTH 88 DEGREES 40 MINUTES 25 SECONDS EAST ALONG THE NORTH LINE OF SAID NORTHEAST QUARTER 99819

FEET

THENCE SOUTH 00 DEGREES 09 MINUTES 14 SECONDS REST 40.01 FEET TO THE NORTHEAST CORNER OF SAID PARCEL ON

THE SOUTH LINE OF TiC NORTH 40.00 FEET OF SAID NONT14EAST QUARTER AND THE POINT OF BEGINNING

THENCE SOUTH GO DEGREES 09 MINUTES 14 SECONDS WESt ALONG THE EAST LINE OF SAID PARCEL 28.05 FEET

THENCE NORTH BR DEGREES 29 MINUTES 09 SECONDS WESt 42.26 FEET TO POINT OR THE SOUTH LINE OF THE NORTH

51.64 FEET OF SAiD NORTHEAST QUARTER

THENCE SOUTH RB DEGREES 40 MINUTES 25 SECONDS WEST ALONG SAID SOUTH LDIE 455.83 FEET TO POINT ON THE

EAST LINE OF THAT PARCEL CONVEYED TO ARIZONA DEPARTMENT OF TRANSPORTATION IN RECORDING ND 89-652262 OF

OFFICIAL RECORDS
THENCE NORTH 01 DEGREES 19 MINUTES 35 SECONDS WESt ALONG SAID EAST LINE 11.64 FEET TO POINT OR THE SOUTH

LINE OF THE NORTH 40.00 FEET OF SAID NORTHEAST QUARTER

THENCE NORTH RB DEGREES 40 MINUTES 25 SECONDS EASt ALONG THE SOUTH LIFt 492.50 FEET TO THE POINT OF

BEGINNING AS CONVEYED TO MARICOPA COUNTY IN DEED RECORDED IN RECORDING NO 99-332877 OF OFFICIAL RECORDS

NOTES
THIS SURVEY IS BASED UPON TIRE COMMITMENT PREPARED BY FiRST AMERICAN TIRE INSURANCE COMPANY

ESCROW/TIRE NO 5089214 ISSUED iANUARY 2009 AT 730 AM
THE SIJRVEYDR HAS RELIED ON SAID TITlE COMMITMENT TO DISCLOSE ALL MATTERS OF RECORD AFFECTING THE IDJRECT

PROPERTY THE SURVEYON HAS MADE ND INVESTIGATIOR ON INDEPID4DENT SEARCH FOR EASEMENTS OF RECOND

ENCUMBRANCES RESTRICTIVE COVENANTS DWNERSHP TIRE EVIDENCE OR ANY 011CR MATTERS THAT MAY AFFECT THE

PROPERTY

THIS IS AN ABOVEGROUND BJRVET THE UNDERGROIJNG UTEJTIES IF BlOWN ARE BASED ON OBSERVED EVIDENCE AND

THESE LOCATIONS SHOULD BE CONBDERED APPROXIMATE THERE MAY BE AGDITIONAL UNDERGROUND UTILITIES NOT SHOWN ON

THIS DRAWING

UTILITY LOCATIONS PROVIDED BY ARIZONA BLUE STAKE INC

4415 WENDLER ONVE SUITE 1DB TEMPE ARIZONA 95236

PROPERTY HAS BEEN REARED OF ANY CONFLICTING UTtITES RY ALL RESPONDING UTILITY PROVIDERS

PER TICKET NUMBER 200BID23D1OSI

ZONING
RU43 RURAL43 RURAL ZONING DISTRICT

SETBACKS FRONT 40 REAR 40 XIX 30

MAXIMUM BUSSING HEIGHT 30 LOT COVERAGE 15%

PER MARICOPA COUNTY ZONING OROINANCE CHAPTER PACES 12-11

FaT

PARCEL ND
THE EAST HALF OF THE WEST HALF OF THE NORTHEAST QUARTER OF THE NORTHEAST QUARTER OF SECTION TOWRBIIP

NDRTH RARCE EAST OF TiC GtA AND SALT RIVER BASE AND MERIDIAN MARICOPA COUNTY ARIZEN

EXCEPT THE NORTH 33.00 FEET AS CONVEYED TO MARICOPA COUNTY RECORDED IN BOOK BB OF DEEDS PACE 375 AND

EXCEPT THE SOUTH 7.00 FEET OF THE NORTH 4000 FEET THEREOF AS DEEDED TO MARICOPA COUNTY BY DInT CLAIM DEED

RECORDED .RJLY 16 IN DOOIIET 2539 PACE 134 AND ALSO

EXCEPT PART OF THE NORTHEAST QUARTER OF SECTION TOWNSHIP NORTH RANCE EAST OF THE OILS AND SALT

RIVER BASE AND MERIDIAN MARICOPA COUNTY ARIZONA MORE FIS.LY DESCRIBED AS FOLLOWS

COMMENCUIG AT THE NORTHEAST QUARTER OF SAID SECTION

THENCE WEST ALONG THE NORTH LINE OF SAID SECTION DISTANCE OF 715.49 FEET

THENCE SOUTH DI DEGREES 46 MINUTES 37 SECONDS WEST MEASURED SOUTH CT DEGREES 45 MINUTES SB SECONDS REST

RECORD DISTANCE OF 40.02 FEET TO PORT ON TiC SOUTH RIGHT OF WAY LINE OF NORTHERN AVENUE AND THE TRUE

POINT OF BEIDNNING

THENCE CONTINUING SOUTH Dl DEGREES 45 MINUTES 37 SECONDS WEST MEASURED SOUTH 01 DEGREES 45 MINUTES 56

SECONDS WEST RECORD DISTANCE OF 362.00 FEET

THENCE EAST DISTANCE OF 50.00 FEET TD POINT ON THE EAST LINE OF THE WEST HALF OF THE NORTHEAST QUARTER

OF THE NORTHEAST QUARTER OF SAID SECTIDN

THENCE SOUTH DI DEGREES 49 MINUTES 37 SECONDS AtT MEASURED SOUTH 01 DEGREES 45 MINUTES SB SECONDS WEST

RECOND ALONG SAID EAST LINE DISTANCE OF B64.48 FEET TO THE SOUTHEAST CORNER OF SAiD WEST HALF OF THE

NORTHEAST QUARTER OF THE NORTHEAST OIIARTEIL

THENCE SOUTH 99 DEGREES SI MINUTES 13 SECONDS WEST MEASURED SOUTH 99 DEGREES SO MBUTES 32 SECONDS WEST

RECORD DISTANCE OF ID.GO FEET

THENCE SOUTH 01 DEGREES 45 MINUTES SB SECONDS WEST DISTANCE OF 52.05 FEET

THENCE SOUTH 99 DEGREES 51 MINUTES 13 SECONDS WEST DISTANCE OF 379.13 FEET MEASURED SOUTH 99 DEGREES SO

MINUTES 32 SECONDS WEST DISTANCE OF 376.11 FEET RECORD
THENCE NORTH 01 DEGREES 44 MWUTES 53 SECONDS EAST MEASURED NORTH DI DEGREES 44 MINUTES 12 SECONDS EAST

RECORD DISTANCE OF 1319.58 FEET TO POINT 40.02 FEET SOUTH OF THE NORTH SECTION LINE AND ON THE SOUTH

RIGHT OF WAY LINE OF SARI NORTHERN AVENUE

THENCE EAST ALONG SAID RIGHT OF WAY LINE DISTANCE OF 336.74 FEET TO THE TRUE POINT OF SEOINNING

PARCEL NO
SONG PARCEL OF LAND BTUATED IN THE NORTHEAST QUARTER OF SECTION TOWNSHIP NORTH RANGE EAST OF THE

OILS AND SALT RIVER BASE AND MERIDIAN MARICOPA COUNTY ARIZONA SONG MORE PARTICULARLY DEDCRIBED AS FOlLOWS

CONMENCING AT THE NORThEAST

CONNER
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Hon George Skibine

Deputy Assistant Secretary for Policy and Economic Development

Office of the Assistant SecretaryIndian Affairs

United States Department of the Interior

l849CStreetNW rn

Washington D.C 20240

cr

RE Mandatory Fee-to-Trust Acquisition to Acquire Settlement Lands Pursuant to the

Gila Bend Indian Reservation Lands Replacement Act Pub 99-503

Dear Deputy Assistant Secretary Skibine

On January 28 2009 the Tohono Oodham Nation submitted its fee-to-trust application

requesting that the Department exercise its mandatory authority under the Gila Bend Indian

Reservation Lands Replacement Act of 1986 Pub 99-503 the Lands Replacement Act to

acquire trust title to 134.88 acres of land the Settlement Property in Maricopa County
Arizona for the benefit of the Nation As you are aware the City of Glendale recently has

claimed that portion of the Settlement Property was the subject of 2001 annexation by the

City and therefore does not meet the requirements of the Lands Replacement Act

Although the Nation believes the Citys claim is utterly gToundless and is confident that the

Department ultimately will conclude that it must take the entirety of the Settlement Property into

trust for the Nation the Nation does not wish to delay completion of the fee-to-trust process any
further The Citys recent claim does not impact the westernmost tract of the Settlement

Property which is the 53.54 acres identified as Parcel No.2 in the ALTAJACSM Land Title

Survey located at Tab of the Nations fee-to-trust application Therefore the Nation requests

that the Department immediately issue notice of intent to take this westernmost tract in trust for

the Nation pursuant to the Lands Replacement Act and 25 C.F.R 151.12b The Nation further

requests that the agencys decision be signed by Assistant Secretary Echo Hawk such that it is

considered final action for the Department

It well may be that the Citys allegations will be resolved to the Departments satisfaction before

trust title for Parcel No.2 is actually acquired by the United States Should that be the case the

Nation will wish to work with the Department to reconnect all of the tracts that make up the

P.O BOX 837 SELLS ARIZONA 85634

PHONE 520-383-2028 FAX 520-383-3379

NED ORRIS JR
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Deputy Assistant Secretary George T. Skibine

August 18 2009

Page2of2

Settlement Property parcel so that the entirety of the property can be included in the final trust

acquisition

On behalf ofthe Nation express my continued gratitude for the Departments efforts to

implement the requirements of the Lands Replacement Act based on the clear language of that

statute and to process the Nations fee-to-trust application according to its substantive merits

Should you have any questions please do not hesitate to contact Samuel Daughety Assistant

Attorney General at 520-383-3410 or Heather Sibbison at 202-457-6148

Sincerely

ed orris Jr

Chairman

Tohono Oodham Nation

Cc Allen Anspach Director Western Regional Office

Nina Siquieros Superintendent Papago Agency Bureau of Indian Affairs

Councilwoman Frances Miguel

Councilwoman Lorraine Eiler

Councilman Evelyn Juan-Manuel

Albert Manuel JrChairman San Lucy District

A.
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OFFICE OF THE CITY ATTORNEY

Paula Hart

Acting Director

Office of Indian Gaming

Bureau of Indian Affairs

1849 Street N.W

Washington D.C 20240

June 25 2009

5850 West Glendale Avenue Suite 450

Glendale Arizona 85301

RECEIVED _h23 930-2930

Fax 23 5-2391

2flUJUL2Q P35

LO

Allen Anspach
Western Region Director

Bureau of Indian Affairs

Post Office Box 10

Phoenix AZ 85001

Re Tohono Oodham Trust Application for Gaming Purposes

Dear Ms Hart and Mr Anspach

The City continues to review the history of the land that is subject to this trust application

Approximately forty-six acres of the application land was annexed by the City in 2001 Additionally another

approximately 450
square

feet of the application land is within the area annexed into the City in 1977 The

City is fully asserting its municipal jurisdiction over these areas

In light of the above the application which clearly incorporates land annexed into the City fails to

comply with the requirements of the Gila Bend Reservation Replacement Lands Act for replacement lands

Moreover the City stands on its previous position with
respect to the Acts requirements This application

land fails to comply with the requirements of the Act because it lies within the exterior boundaries of the City

For these reasons the Tohono Oodhams current trust application for off-reservation gaming on non-

ancestral land must be denied

CDTdb

As always the City remains available to discuss this matter at any time

cc Honorable Kenneth Salazar

Mr
Larry

EchoHawk

Glendale City Council

Sincerely

City Attorney

JUL 212009

BYLi0J5
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John To Samuel Daughety samuel.daughetytonationnsn.gov
Krause/PHOENIX/BINDOI Stan Webb/PHOENIX/BIA/DOl@BIA Michael

06/19/2009 01 20 PM Johnson/PHOENIX/BIA/DOl@BIA Wayne
cc Millie Poleyma/PHOENlX/BlNDOlBlA

bcc

Subject Glendale Property at 134.88 acres Error on Site Inspection

DateD

In reviewing the 602 DM memorandum on the subject property noticed an error on the date of the field

inspection For some reason thought we went out on Wednesday and in packaging the matierials up

for filing and reviewing the notes came upon my error The memorandum reads May 13 2009 and it

should read May 14 2009

Samuel Daughety samueI.daughetytonationnsn.gov

Samuel Daughety

samuel.daughetytonation To John.Krausebia.gov John Krausebia.gov
nsn.gov

cc

06/18/2009 0533 PM
Subject RE Glendale Property at 134.88 acres -602 DM

Determinations Completed

Thank you John Will pass this information along to Chet

Samuel Daughety
Assistant Attorney General

Tohono Oodham Nation
P.O Box 830

Sells AZ 85634

Telephone 520 3833410
Fax 520 3832689

This message and any included attachments are from the Tohono Oodham Nation
Office of Attorney General and are intended only for the addressees The
information contained herein is confidential and may be attorney work product
and/or subject to the attorney-client privilege Unauthorized review
forwarding printing copying distributing or using such information is

strictly prohibited and may be unlawful If you have received this message in

error or have reason to believe you are not authorized to receive it please
promptly delete this message and notify the sender by email Thank you for

your assistance

Original Message
From John.Krause@bia.gov
Sent Thursday June 18 2009 529 PM
To Samuel Daughety Stan.Webb@bia.gov Michael.Johnson@bia.gov
Wayne Sumatzkuku@bia gov
Cc Rodney.McVey@bia.gov Allen.Anspach@bia.gov
Subject Glendale Property at 134.88 acres 602 DM Determinations Completed

The 602 DM memorandum for the subject property was completed today and
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will be sent out in the mail tomorrow The environmental consultant did
excellent work on being thorough on their analysis as well as responsive to
informational needs This process could of had major delays six monthes
or more attempting to assess conditions on this property had less than

adequate Phase and/or II environmental assessment work been performed
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CITY OF GLENDALE
5850 West Glendale Avenue
Glendale Arizona 853O

Mr Allen Anspach
Western Regionai Director
Bureau of Indian Affairs
JaS Department of the Interior
400 Na 5th Street No 13
Phoenix AZ 85004
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Allen Anspach

Western Region Director

Bureau of Indian Affairs

P.O Box 10

Phoenix AZ 85001

Re Tohono Oodham Trust Application for Gaming Purposes

Dear Mr Anspach

In our recent meeting we offered to open dialog with the BIA concerning the Tohono

Oodhams recent trust application From our meeting it was clear that the BIA was not interested

in discussing the Citys perspective despite the profound effect the Tribes proposal has on the local

community It was therefore not surprising that the media reported your statement that the BIA

has made its decision concerning this matter without any consideration of the Citys position

am nevertheless enclosing copy of the City of Glendales Initial Statement of Legal

Position with respect to this matter would ask that the issue raised in this Statement be

considered and that your decision incorporate full legal analysis relevant to this application

CDTdb

Sincerely

OFFICE OF ThE CITY ATTORNEY
SI

GLENTE

5850 West Glendale Avenue Suite 450

Glendale Arizona 85301

RECEIVED alA WRO Telephone 623 930-2930

Fax 623 915-2391

2Ut JUN Ii 2ti

REG.ONAL DIRECTOR
June 2009

City Attorney

Paula Hart Acting Director of the Office of Indian Gaming
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CITY OF GLENDALE
INITIAL STATEMENT OF LEGAL POSITION

Regarding

Tohono Oodham Nations Application for the

Department of Interior to Take into Trust 134.88 Acres of Land

Near 91 and Northern Avenues Glendale Arizona

Craig Tindall

City Attorney

June 2009

Case 1:10-cv-00472-JDB   Document 52-3    Filed 06/10/10   Page 29 of 92



City of Glendale

GENI4E Office of the City Attorney

3June 2009

INITIAL STATEMENT OF LEGAL POSITION

Re Tohono odham Nation cApplication for the Department of Intenor to Take Into Trust

134.88 Acres of Land near 91 and Northern Avenues Glendale Arizona

PREFACE

This position statement sets forth the City of Glendales legal position with respect to the Tohono

Oodham Nations application the Trust Application to the Department of Interior
requesting that the

Secretary take into trust approximately 135 acres of land within the Citys municipal planning area the

Application Land The Tohono Oodham Nation the Tribe submitted the Trust Application for the

purpose of the developing an Indian gaining facility on the Application Land

While there are very significant policy issues faced by the State and the affected local governments

this position statement focuses solely on the legal issues raised by the Trust Application This statement sets

forth the Citys preliminary assessment of the law relevant to the Trust Application The City continues to

investigate the facts and evaluate the law pertaining to the Trust Application and nothing in this statement

shall bind or estop or operate as waiver against the City with respect to its legal arguments The Citys legal

position may be altered at any time without the necessity of modifying of this
position statement

EXECUTWE SUMMARY

In 1986 Congress enacted the Gila Bend Reservation Lands Replacement Act the Gila Bend Act

or the Act Replacement lands were deemed appropriate by Congress because the Tribe had lost some of

their existing reservation land due to flooding behind dam constructed by the federal government The land

was properly flooded in accordance with an easement secured by the United States Nevertheless this Act

provided the Tohono Oodham Nation with funds to purchase replacement lands Under the terms of the

Act upon request
of the Tribe the replacement land was to be taken into trust by the Secretary of the Interior

for the Tribes benefit effectively creating new Indian reservation

The Act imposed several restrictions on the land that could be taken into trust as replacement land

Among other requirements the replacement land had to be outside the boundaries of city or town It also

could be composed of only three areas one of which had to be contiguous to San Lucy Village
San Lucy
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possession of the land was never at issue and the Gila Bend Act was never intended to settle that
type

of

dispute Therefore the settlement-of-a4andc1airn exception to the
provision

of IGRA requiring

consideration of the local communitysomething the Tribe desperately seeks to avoidand the approval of

the Arizona Governorwhich cannot be grantedis inapplicable The latter requirement consent of the

State cannot be obtained and
requires the Secretary to deny the Tribes application

Lastly Congress lacks the constitutional authority to remove land from the jurisdiction of the State

of Arizona without the States consent The only Constitutional authority granted to the federal government

to take land from state jurisdiction is found in the Enclave Clause Federalizing land under the Enclave

Clause requires the consent of the State which was not secured at the time of the Act and has never been

secured with
respect to the Tribes pending trust application As result the provision of the Act authorizing

the
Secretary to take land into trust without the States consent is an unconstitutional violation of the Tenth

Amendment which reserves to the several States all powers which are not delegated to the United States

The lack of legal authority to grant the Tribes
request requires that the Tribes trust application be denied

Therefore the Tribes most recent request for the Secretary to take land into to trust cannot be

granted The trust application fails to comply with the Gila Bend Act IGRA and NEPA among other

federal law Moreover the Tribe
requests

that the Secretary to remove land from the State without the States

consent an unconstitutional act The Secretary cannot comply with that request Therefore the Tribes

application must be denied

..th
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FACTUAL BACKGROUND

Gila Bend Reservation Land Replacement Act

Indian Gaming in Arizona

History of Tribes Trust Application

Tribes Purchase of Land

Tribes Notice to the City

LEGAL ANALYSIS

The Trust Application Fails to Comply with the Gila Bend

The Application Land is Within the Boundaries of
City or Town

Land is Not Contiguous to San Lucy Village 12

Review of Agency Action 12

The Waiver is Inconsistent with Congresss Clear Intent 13

The Waiver Was Not Based on Pemissible Statutory Construction 14

The Tribes Trust Application Must be Denied 16

The Trust Application is
Discretionary Taking into Trust 17

Settlement of Land Claim Exception 19

Land Claim Defined 20

Congressional Use of the Term Land Claim 20

Department of Interiors Definition of the Term Land Claim 22

Judicial Interpretation of the Term Land Claim 26

Tribes Trust Application Does Not Qualify for 20 Exception 27

Constitutionality of Taking Land Into Trust for the Benefit of an Indian Tribe 32

CONCLUSION 40

Case 1:10-cv-00472-JDB   Document 52-3    Filed 06/10/10   Page 32 of 92



Indian law places significant weight on history1 As result an understanding of the

relevant history leading the Tribes Trust Application is critical to the proper legal analysis of this

situation

Gila Bend Reservation Land Replacement Act

Consistent with the authority granted by Congress in the Flood Control Act of 19502 the

Army Corps of Engineers constructed the Painted Rock Dam across the Gila River The dam was

completed in 196O Prior to its completion the United States repeatedly but unsuccessfully

attempted to obtain from the Tribe flowage easement over the land affected by the dam.4 As

result the United States condemned title to some of the affected non-Indian lands and obtained

flowage easement for the remaining non-Indian and all Indian land intermittently flooded by the

dam

During the late 1970s and early 1980s Arizona experienced unusually high rainfall each

time resulting in large body of standing water behind the Painted Rock Dam.5 floodwaters

destroyed 750-acre farm that had been developed at tribal expense and precluded any economic use

of reservation lands primarily because deposits of salt cedar tarnarisk seeds left by the floods

produced thickets so dense that economic use of the land was not feasible6 In 1981 because of the

effect of flooding on the reservation land the Tribe petitioned Congress for new reservation on

lands in the public domain which would be suitable for agriculture.7 In response to the Tribes

requests in 1982 Congress directed the Secretary of Interior to conduct study to find which lands

if any within the Gila Bend Reservation have been rendered unsuitable for agriculture by reason of

the operation of the Painted Rock Dam.8

rIhe intricacies and peculiarities of Indian law deman an appreciation of histoty Felix Frankfurter Foreword to

JuidrntialSy4osiumin Meisoy Felix Cohen RUTGERs REv 355 356 1954

Pub No 81-51664 Stat 170 1950

H.R REP No 85199th Cong 2d Sess 198HoUsE PORTAttachment

Id

51d

61d at 5-6

7Id at added

Pub No 97-293 30896 Stat 1261 1982 added

.060308
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The
Secretarys

search for new federally-owned land for replacement of the Gila Bend

Reservation proved unsuccessfuL Thus in 1986 Congress enacted the Gila Bend Reservation Land

Replacement Act the Gila Bend Act.9 The Gila Bend Act required the Tribe to assign to the

United States all right title and interest of the Tribe in nine thousand eight hundred and eighty acres

of land within the Gila Bend Indian Reservation for $30000000 for purchase of replacement

lands.1 Rather than arguing with the Tribe over damages to the reservation land and regardless of

the merits of the Tribes position Congress merely purchased all of the Gila Bend Reservation.11

Indian Gaming in Arizona

The Tribe submitted the Trust Application for the purposes of developing an Indian gaming

facility.12 As result knowledge of the history of Indian gaming in Arizona is critical to the

Secretarys consideration of this application

There are 21 Indian tribes in Arizona Some of these tribes are in areas that have no viable

gaming opportunities Others have lands that are dose to metropolitan areas and have developed

significant gaming interests Tribes with gaming interests have worked closely with the state to

formulate balance of the public policy and legal issues surrounding gaming and the benefit it
brings

to the tribes

The work toward that balance began on July 1992 when the Arizona Governor
signed the

legislation that allowed Indian gaming facilities to operate within the State.13 On April 25 1994

those statutes were amended to expressly state well-recognized proposition concerning state

sovereignty and provide unequivocal notice to the federal government of the States intention to

maintain jurisdictional control over its
territory

That amendment stated

Notwithstanding any other law this state through the governor may enter

into negotiations and execute tribal-state compacts with Indian tribes in this

state pursuant to the Indian gaming regulatory act of 1988 P.L 100-497

102 Stat 2467 25 United States Code 2701 through 2721 and 18 United

States Code 1166 through 1168 Notwithstanding the authority granted to the

governor bj this subsection this state secifical/y reserves all qf its nghts as attributes of

its inherent sovereigny recognized the tenth and eleventh amendments to the United

Gila Bend Reservation Land Replacement Act Pub No 99-503 100 Stat 1798 1986 Gila Bend Act
1Oj 4a
11

Congress subsequently appropriated total of $34700000 to the Tribe under the Gila Bend Act See Pub No.100-202

101 Stat 1329 1987 Pub No 100-446 102 Stat 17741988 Pub No 101-121 103 Stat 7011989

12Tohona Oodham Nation Fee-to-Trust Application 134.88 Acres of Land Near 91 and Northern Avenues dated

January 28 2009 hereinafter Trust Application

13 Act effective July 1992 Cli 286 codified at A.R.S 5-601A

O6O3O9
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States Constitution The governor shall not execute tribal-state compact

which waives abrogates or diminishes these rights.14

In that amendment the Indian gaming statutes were further modified to specifically state

that governor shall not concur in any determination by the United States secretary of the

interior that would permit gaming on lands acquired after October 17 1988.15 The date cited in the

statute was the effective date of the federal Indian Gaming Regulatory Act IGRA.16 As further

discussed below IGRA prohibited the
Secretary from taking into trust land for gaming purposes

after the October date which is often referred to as after-acquired land unless that land meets

certain exceptions One of those exceptions is the concurrence of the states governor The

purpose therefore of the April 25 1994 amendment to the Arizona Indian gaming statutes was to

clearly express that no Indian gaming would be conducted on after-acquired land17

The Indian gaming statutes were however found lacking on some respects Repeated

attempts to teach legislative solution to the statutes deficiency came to naught Therefore the

subject of gaming in Arizona was taken up by the Arizona electorate through the initiative process

Three propositions modifying Arizonas gaming laws were crafted and sufficient
signatures

of the electorate were gathered to place these propositions on the November 2002 ballot

Proposition 200 was developed by limited interests and supported by single tribe the Colorado

River Indian Community.18 Proposition 201 would have allowed gaming on existing horse and dog

tracks in Arizona and was forwarded to the voters and supported during the campaign by the

racetrack industry.19 Proposition 202 resulted from extensive negotiations among several interests

including the Arizona Governor and several Arizona tribes.20 This proposition was publically

supported by 17 of the Arizona tribes including the Tohono Oodham Nation and became known

as the 17-Tribe Initiative.21

Moreover Arizona law requires that the Secretary of State publish publicity pamphlet for

each ballot measure that is to be submitted to the voters.22 The publicity pamphlet must indude

14Act approved by Governor April 25 1994 Ch 285 codified as amended at A.R.S 5-601A
15 Id

16 25 U.S.C 2701 etssq

17
Indian gaming conducted on after-acquired land is commonly referred to as off-reservation gaming

Publicity Pamphlet 2002 Ballot Propositions Proposition 200 33 Attachment 2CProp 200 Pamphlet

19Publicity Pamphlet 2002 Ballot Propositions Proposition 201 58-64 Attachment Prop 201 Pamphlet.

2lPublicity Pamphlet 2002 Ballot Propositions Proposition 202 p.96-7 Attachment 4Prop 202 Pamphlet

21 Id

A.RS 19-123

v960359
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arguments submitted for and against the proposition.23 In the official publicity pamphlet for

each of the propositions Governor Jane Hull submitted statement for each of the propositions

publicity pamphlets in which she spoke for Proposition 202 and against the others arguing

Voting yes on Proposition 202 ensures that no new casinos will be built

in the Phoenix metropolitan area and only one in the Tucson area for at

least 23 years Proposition 202 keeps gaming on Indian Reservations and does not

allow it to move into our nez gbbo rhoodc24

Janet Napolitano former Arizona Attorney General at the time candidate and then elected

Governor and currently Secretary of Homeland Security also submitted arguments favoring

Proposition 202 and opposing Propositions 200 stating

Most Arizonans believe casino gaming should be limited to reservations

agree It 202 also prevents the introduction of casino gaming such as

slot machines byprivate operators into our neighborhoods

In addition Arizona Senator John McCain an original sponsor of the federal act upon which the

Trust Application is based also wrote in support of Proposition 202.26

During the campaigns for these propositions most of the Arizona Indian tribes including

the Tohono Oodham Nation spoke very publidy against Propositions 200 and 201 advocating

instead for the proposition they sponsored.Proposition 202 Many of the statements on behalf of

the tribes urged support for the Indian gaming proposition on the basis that gaming would then exist

only on existing Indian reservations out of the cities and towns In support of their initiative the 17

tribes published their own media material For example one of tribes documents was entitled Yes

on 202 The 17-Tribe Indian Se/f -Reliance Initiative Answers to Common Question The format of this

document is question-and-answer and the question Does Prop 202 limit the number of tribal

casinos in Arizona The answer states Yes In fact Prop 202 reduces the number of authorized

gaming facilities on tribal land and limits the number and proximity of facilities each tribe may

operate Under Prop 202 there will be no additional facilities authorized in Phoenix and only one

additional facility permitted in Tucson.27 In fact at Town Hall Meeting in Tucson held on

September 25 2002 Ned Norris now Chairman of the Tribe in speaking against Proposition 201

23 A.RS 19124

24op 200 Pamphlet 40 Prop 201 Pamphlet 65 Prop 202 97 added

25Prop 202 Pamphlet 97 added

26Prop 202 Pamphlet 98

27 Yes on 202 The 17-Tribe Indian Se/f -Reliance Initiative Answers to Common Question Attachment

O6O3O9
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argued that 201 would open gaming into cities and that the citizens of Arizona have repeatedly over

the years expressed their desire to keep gaming on the reservation.25

On November 2002 Arizona voters approved Proposition 202 Two of the most

important bases for broad public support of Proposition 202 were the commitment that Indian

gaming facilities would be limited to the
then-existing reservation land In return Arizona Indian

tribes were granted exclusivity over gaming in the State

It is also interesting to note that during 2002 and while the campaigns for the three

propositions were being publicly debated the Arizona Department of Gaming was negotiating the

States cuffent gaming compact with the Tribe The statements of the States and the Tribes political

leadership dearly set the context of this compactthat Indian gaming would remain on existing

reservation land The duty of good faith that each
party

owed to the other required that any intended

variance from this context be part of the negotiations of the compact.29 The Tribe however

remained silent with
respect

to its intentions for the Gila Bend Act Nonetheless the Tribes

compact was signed on December 2002 Under that compact the Tribe
operates

its three existing

casinos two Desert Diamond Casinos near Tucson and the Golden Hasan Casino in Why Arizona

History of Tribes Trust Application

The relevant
history leading to the Trust Application requires knowledge of the Tribes

acquisition of the Application Land Also critical is an understanding of how the Tribe has interacted

with the affected local community Consideration of this interaction and its potential impact on the

future development of federal Indian policy is imperative

Tribes Purchase of Land

On August 21 2003 only few months after the Tribes very public support of Proposition

202 and the signing of its Compact the Tribe concluded its purchase of 13488 acres in the

southwest quadrant of the intersection of 91st and Northern Avenues in the name of
corporate

entity apparently
formed to disguise the

identity of the purchaser The ansaction was conducted

using the name Rainier Resources Inc.30 Rainier Resources was incorporated on March 12 2003

Arizona Depathnent of Gaming Memorandum from Henry Leyva to Rick Pyper October 2202 re Town Hall

Meetings Attachment

29See Rawngs Apodaca 151 Aria 149 153 1986The essence of th duty good faith is that neither party will act to

impair the tight of the other to receive the benefits which flow from their agreement or contractual relationship

30Trust Application Tab Memorandum dated January 28 2009 from Samuel Daughety Assistant Attorney General to

George Skibine Assistant Secretary of Indian Affairs et aL re Tohono Oodham Nation Fee-to-Trust Application
134.88 Acres of Land Near 91 and Northern Avenues hereinafter TO AG Memo

v060309
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and domiciled in the State of Delaware1 Its mailing address was Seattle Washington the address of

its president RichardJ Busch32

The corporation purposefully had no obvious direct connection to the Tribe From its

purchase of the Application Land in 2003 until January 2009 when title for the
Application

Land was

finally transferred in name to the Tohono Oodham Nation33 the Tribe held this property with the

intent to convert the Application Land to off-reservation trust lands in order to develop casino All

during that time the Tribe said nothing of its plans In the meantime hundreds of millions of dollars

were invested by private and public entities to develop the area surrounding the Application Land

The City of Glendale exercised land-use regulatory authority and
taxing authority over the

surrounding development Moreover the City and the State have invested significant amounts of

public funds in the area induding building $450 million stadium $200 million arena and $90

million Major League Baseball spring training facility All of these public and private investments

were made without any expectation that an Indian reservation with gaining facility would be created

nearby Neighborhoods were built nearby multi-family housing complex abutting the Application

Land was completed public high school was opened across the street from the Application Land

all while the Tribe lay
in wait with its intentions hidden

Tribes Notice to the City

Despite holding this property for six
years

with
plans to develop it for gaming purposes it

was not until January 28 2009 that the Tribe met with Mayor Elaine Scruggs of the City of Glendale

This was the first contact whatsoever with the City about this proposed development No

information about the purpose of the meeting was provided to the Mayor prior to the meeting

During that meeting the Chairman of the Tribe Ned Norris the same Tribal leader that encouraged

voters to support this Proposition in 2002 to keep gaming on existing reservations and out of the

31
Incorporation Certification of the Delaware Secretary of State March 12 2003 Attachment

32 AG Memo Ex Special Warranty Deed from 91st Northern SWC LLC to Rainier Resources Inc Official

Records of Maricopa County Recorder No 20031156746 Attachment

33 General Warranty Deed from Rainier Resources Inc to the Tohono Oodham Nation Official Records of Maricopa

County Recorder No 20090068776 Attachment

34Developing plans that severely impact local communities without
any communication or coordination with local

communities appears to be the mode of operation adopted by the Tohono Oodham Nation unlike other Arizona tribes

with land near non-Indian communities In May 2009 the Tribe infomied the Town of Sahuarita Arizona community of

approximately 25000 located about 15 miles south of Tucson that it had long been planning to build privately-owned

1500-bed federal maximum security prison on the Towns border and within 500 feet of residential development The

Tribes notice to the Town consisted of mailed an Environmental Assessment with letter asking the Town for

comments within for two days Obviously the Tribe sought no meaningful input from the local community On the

contrary the Tribes leadership publidy stated that the local community had no input whatsoever into the proposal

regardless of the plans affect on the local non-Indian community See Dennis Wagner Small Town Rssitisg Piron on Tpihal

L4na THE ARIZONA REPUBLIc May 21 2009 Attachment 10

vt60309
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neighborhoods informed the Mayor that the Tribe intended to create Indian trust lands for gaming

purposes on the Application Landoff-reservation and right in the middle of the CItys

neighborhoods That same day the Tribe filed Its Trust Application with the Secretary The next

day the Tribe held
press

conference and announced its intentions to the public

The Tribes announcement of its Trust Application came as complete shock to the City

and its citizens Prior to the announcement the City had no contact or relationship with the Tribe

The Tribe has no aboriginal lands anywhere dose to the City In fact the Tribes dosest land is

approximately 60 miles and an hour and half from this City in Gila Bend Arizona The Tribes

governmental seat is in Sells Arizona over 180 miles from the Application Land Between the

Application Land and Sells are lands held in trust for the Gila River Fort McDowell Salt River-Pima

Maricopa and Ak-Chin tribes The Tribes current casino operations are over 100 miles away near

Tucson Arizona The City has no casinos racetracks or other gaming facilities The Tribe has

never engaged in any dialogue with the City the school district the county or the state regarding its

plans even though converting this urban land into reservation raises very significant development

issues such as property access street design and construction water and sewer service signage

building height which is critical given the existence of the Citys municipal airport in the immediate

area public safety coordination or any other matter of concern to the
City or other governmental

entities

The City has given due consideration to the Tribes arguments and position as publidy

presented and as reflected in its Trust Application The City has also met with the Tribe and

considered the very limited information that the Tribe has been willing to share with the City In

light of the severe legal and policy consequences of the creation of trust lands particularly for gaming

purposes within the Citys Municipal Planning Area the Glendale City Council adopted its

Resolution opposing the Trust Application on April 2009

35Resohthon of the City of Glendale No 4246 April 2009Attachrnent 11

vO6OO9
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The Tribes Trust Application is premised on three arguments First the Tribe argues its

Trust Application complies with the Gila Bend Actit does not Secondly the Tribe contends that

by its Trust Application the Secretary is mandated to take the Application Land in trustthe

Secretary is not Lastly the Tribe asserts that the Gila Bend Act is settlement of land claim and

therefore it need not seek approval of the Secretary Arizonas Governor or be subject to

consideration of the impact on the local community before conducting gaming on the Application

Land The Tribe is incorrect the Act did not settle land claim

In the first instance it is axiomatic that for land to qualify as replacement land under the

Gila Bend Act it must comply with the several requirements of that law Moreover while trust

application under the Act could be mandatory if the subject land met the Acts requirement in this

instance the Tribe relies on purported waiver of the Acts requirements in order to contend that the

Trust Application falls within the Act That waiver is inconsistent with the Act and is illegal For

that reason the Application Land cannot be considered for taking into trust under the Act

Nevertheless the granting of the waiver was discretionary act by the Secretary The Trust

Application which rests on the discretion waiver is therefore itself discretionary

discretionary trust application requires consideration under Department of Interior

regulations.36 Trust applications for gaming purposes are further scrutinized under specific rules

developed by the Department of Interiors Bureau of Indian Affairs to assure this purpose complies

with the language and intent of the federal law governing Indian gaming The Tribe demands that its

Trust Application be approved without any reference to or consideration under these regulations and

rules However the Tribes desire to foreclose any consideration of the rights interests and effects

upon the other governmental entities and their citizens is without legal basis The State of Arizona

the County of Maricopa the Peoria Unified School District and the City of Glendale cannot legally

or as matter of good public policy be excluded from the process of
creating an Indian trust land for

gaming establishment at this location

25 C.F.R Part 151

v.O6O3O
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The Trust Application Fails to Comply with the Gila Bend Act

The Gila Bend Act provided the Tribe with $30 million for land and water rights

acquisition economic and community development and relocation costs.37 Under the Act the

Tribe is authorized to acquire by purchase private lands in an amount not to exceed in the aggregate

acres.38 The Act also states

The Secretary at the request of the Tribe shall hold in trust for the benefit

of the Tribe any land which the Tribe acquires pursuant to subsection

which meets the requirements of this subsection Any land which the

Secretary holds in trust shall be deemed to be Federal Indian Reservation

for all purposes Land does not meet the requirements of this subsection if

it is outside the counties of Maricopa Pirial and Pima Arizona or within

the corporate limits of any city or town Land meets the requirements of

this subsection only if it constitutes not more than three separate areas

consisting of contiguous tracts at least one of which areas shall be

contiguous to San Lucy Village The Secretary may waive the requirements

set forth in the preceding sentence if he determines that additional areas are

appropriate.39

As explained below the Trust Application must be denied because the Application Land is

within the corporate limits of city which is specifically prohibited by the Act Additionally the

Trust Application is the Tribes third such application and none are contiguous to San Lucy Village

While the Tribe seeks to rely on the Secretarys purported waiver of this requirement that waiver is

contrary
to the statute and not valid For that reason the Tribes Trust Application must also be

denied

The Application Land is Within the Boundaries of City or Town

The Gila Bend Act states

The Secretary at the request of the Tribe shall hold in trust for the benefit

of the Tribe any land which the Tribe acquires pursuant to subsection

which meets the requirements of this subsection. does not meet the

requiretnents of this subsection jf it is within the colporate limits of anji cia or town.40

The dear intent of this requirement is to assure that the land taken into trust will not unduly

affect local governments It is inarguable that Congress sought to restrict the replacement land to

rural areas comparable to the
type

of land that the Tribe sold to the United States

Gila Bend Act 4a 6a
38J 6c

64
Id adde4
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The Application Land however is not rural land and
taking this land into trust for the

Tribes benefit will unduly affect local government The Application Land is within the exterior

boundaries of the City of Glendale and does not meet the requirements of the Act Despite that fact

the Trust Application states that the land at issue is located near the City of Glendale41 In
reality

the land is completely encircled by land annexed by the City thereby making it within the Citys

corporate limits as that term is used in the Act Reading the phrase land within the
corporate

limits of any city or town to exclude parcels which are completely encirded by city or town but

which have not been annexed ignores the plain meaning of the words WEBSThRS THIRD NEW

INTERNATIONAL DICTIONARY defines within as on the inside or on the inner side inside the

bounds of place or region.42 As result the Trust Application is not consistent with the common

meaning of the Acts language

Additionally creating Indian trust lands on the Application Land is contrary to the expressed

intent of the Act While remaining under the jurisdiction of Maricopa County this land is

suffounded by the City and is within the Citys Municipal Planning Area.43 It has been included in all

of the regional water and wastewater plans that have been developed over decades.44 Even though

the land at issue constitutes an unincorporated county island Arizona law recognizes it as inside the

exterior boundary of the City of Glendale.45 No other
municipality has the statutory right to annex

or provide water or wastewater services to the Application Land

Congress plainly intended that the replacement land not affect local government This

land however abuts new residential multi-family housing development is within one mile of

hundreds of existing residential homes and is across the street from new high schooL46 The

proposed development incorporates very large buildings.47 It is designed to attract significant

number of visitors at all hours.46 This development will require substantial municipality

1TO AG Memo p.7

42WEBSTERS NEW WoRLD EDm0N 962 698-99 Victoria Neufeldt David Guralnik eds 3rd ed 1991

43City of Glendale General Plan Glenda/s 2025 The Next St 2002 as amended Attachment 12 relevant portions

attached

44Maricopa Association of Government 208 Water Quality Management Plan Final Fig 4.8 October 2002 Attachment
13 relevant portions attachec

See Flagstaff Vending Co City of Flagstaj 118 Aria 556 558 l978tholding that the City of Flagstaffs corporate limits

as that term is used in statute means its exterior boundary

See Aerial Map of Application Land Attachment 14
47

Description West Valley Resort at Northern Avenue Tohono Oodham Nation Attachment 15

Li
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infrastructure.49 Taking the land into trust will preclude the City from addressing any of the issues

these facts raise The City
will lose governmental jurisdiction over the land leaving its ability to

address any issues and collect for any costs at the Tribes discretion As result this proposal has an

enormous affect on the City which is completely inconsistent with the Act

The fact is that the Act authorizes the Secretary of Interior to take up to 9880 acres of

replacement lands into trust This large amount of land was to replace remote land in southern

Arizona only small portion of which was even under agricultural cultivation That acreage was

limited to three parcels Congress made dear that the property was to be rural in nature and not in

urban areas The Act was never intended to provide the Tribe an ability to create off-reservation

trust lands on relatively small parcels of land within municipalities

Had Congress intended for the Tribe to have relatively small urban parcels taken into trust it

could have provided that any unincorporated area within the listed counties qualify
under the Acts

requirements Congress in fact has used the term unincorporated in similar pieces of legislation.5

In this case however Congress deliberately and specifically excluded lands within corporate

limits from being taken into trust pursuant to the Gila Bend Act Along those lines had Congress

contemplated the taking of lands in urban areas pursuant to the Act it surely would have provided

the local planning jurisdiction some viable role and means to have its interests and concerns

addressed For instance in the Tortes-Martinez Desert Cahuilla Indians Claims Settlement Act

Congress authorized the Secretary to acquire trust lands of up to 640 acres within Riverside County

California.51 That statute states however that if these lands are located within incorporated

boundaries of city and majority of the citys governing body opposes the land acquisition then

the trust application must be denied.52

In contrast the Tortes-Martinez Act the Gila Bend Act contains no comparable language

Clearly Congress did not intend for the land to which the Gila Bend Act was applicable to be within

the exterior boundary of city If it had Congress would have imposed similar restrictions

4Memorandum from Elliot PoI1ck Elliot Pollack Company to Ed Beasley City Manager City of Glendale re

Economic Implications of the Proposed Tohono Oodham West Valley Resort and Casino February 13 2009Attachnient

16
1O Se e.g Maine Indian Claims Settlement Fund of 198025 U.S.C 1724 1980
51 25 U.S.C 1778d 2000
52 Id
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Land is Not Contiguous to San Lucy Village

As mentioned above the Gila Bend Act limits the number of parcels to three that can be

taken into trust as replacement land Additionally it requires that at least one of the parcels be

contiguous to San Lucy Village The Act provides that

Land meets the requirements of this subsection only if it constitutes not more

than three separate areas consisting of contiguous tracts at least one of which

areas shall be contguous to San Luy Village.53

On May 31 2000 the Bureau of Indian Affairs as the Secretarys designee54 issued letter

purporting to waive the three-area and San Lucy-contiguity requiretnents Waiver Letter This

was ostensibly done under the authority granted by the Act which states The Secretary maywaive

the requirements set forth in the preceding sentence if he determines that additional areas are

appropriate56 That waiver however was granted contrary to law and constituted an arbitrary and

capricious act on the part of the Secretary

The genesis of the Tribes
request

for the above waivers was purportedly because of

limitations on available land next to San Lucy Village.57 The Tribe claimed that it had been unable to

negotiate acceptable terms on 1181-acre parcel adjacent to San Lucy Village.55 Based only on that

information the BL Regional Director issued the Waiver Letter That letter purportedly waived the

statutory requirements of the Act such that the Secretary was then permitted to take into trust as

replacement land up to five areas.59 It also eliminated the San Lucy-contiguity requirement.6

Review of Agency Action

The propriety of grant or denial of statutory waiver is legal question that must be

evaluated under the actual language of the statute and the Intent of 61 The Supreme

GilaBendAct 6d
540n April 2000 the Assistant Secretary-Indian Affairs issued memorandum to the Western Regional Director of the

Bureau of Indian Affairs authorizing the Western Regional Director to conduct the determinations and issue waivers where

appropriate Memorandum from Kevin Gover Assistant SecretaryIndian Affairs re Gila Bend Reservation Lands

Replacement Act April 2000Gover MemoAttachment 17
as Letter from Barry Welch Acting Regional Director Western Regional Office Bureau of Indian Affairs May 31

2000tWelch LetterAttachment 18

541d

57Gover Memo supra ii 54

581t should be noted that the Waiver Letter indicated that the 1180 acres the Tribe was interested in had decreased to 400

acres because of pending sales to other interests Welch Letter supra 55 Obviously the property could be

purchased but no determination of the adequacy of the Tribes actual attempts to purchase the property complying with

the Gila Bend Act is reflected in the letter

Letter sn/Iran 55 7-8

601d

61 See .genera4y Chevron U.S.A Inc Natural Resources D/Łnse Councib Inc 467 U.S 837 842-44 1984
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Court has held that federal agencys action is subject to dual review.62 If an agencys action fails

either level of review it is invalid

First the agencys action must be consistent with Congressional intent question

whether Congress has
directly spoken to the precise question at issue63 If the intent of Congress

is clear that is the end of the matter for the court as well as the agency must give effect to the

unambiguously expressed intent of Congress Secondly if Congressional intent is not clear the

agencys action must be permissible under the statutes language the statute is silent or

ambiguous with respect to the specific issue the questionS is whether the agencys answer is based

on permissible construction of the statute.65

The Waiver is Inconsistent with Congresss Clear Intent

With respect to Congressional intent in this instance the language of the Gila Bend Act is

dear and unambiguous The
Secretary upon the request of the Tribe could take land into trust only

if it met the Acts specific requirements is within specific counties is not within the boundaries of

municipality is among one of three parcels contiguous to San Lucy.66 The Secretary could waive one

of the Acts specific requirements under certain conditions.67 As result the Secretarys authority to

waive the contiguity requirement is exceedingly narrow and there is no logical way for this authority

to be properly exercised unless it is applied to particular parcel

The Waiver Letter however was neither granted with
respect

to any specific parcel of land

nor any trust application nor any anticipated acquisition It was instead merely nonspeciflc

prospective waiver apparently applicable to any land the Tribe requested be taken into trust in the

future Such waiver is
contrary to the language and intent of the Act

The legislative history of the Act defines the term appropriate stating

The Committee intends that the term appropriate include circumstances in

which the tribe might purchase private lands that while not entirely

contiguous are sufficiently dose to be reasonably managed as single

economic or residential jt68

62 Li

Id at 842

at 842-43

Id at 843

66GilaBendAct 6d
67 Id

68 HOUSE REPORT at 11
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The BLA however made no determination of appropriateness when the non-specific waiver was

granted The appropriate requirement of the Act that is mandated in order for waiver to be valid

was completely ignored As result the Waiver Letter is invalid

It is impossible for the Secretary to determine whether waiver is appropriate within the

meaning of the Act without at the very least knowing the location of parcel relative to San Lucy

Village or other replacement lands acquired pursuant to the Act In this instance the
Application

Land is distantmore than 50 milesfrom San Lucy Village There is no reasonable argument that

the Application Land can be managed with San Lucy Village or with other replacement lands as

single economic unit

The Gila Bend Act granted no authority to the Secretary to issue non-specific waiver of the

Acts requirements Rather than complying with the Acts dear directive and
acting with the bounds

of the
authority granted the

Secretary the BIA attempted to rewrite the Act As result the waiver

issued by the BLk was inconsistent with the Act and
contrary to law

The Trust Application is grounded on the BIAs illegal waiver and therefore must be denied

The Tribe has submitted two other applications for the Secretary to take land into trust69 neither of

which is contiguous to San Lucy Village Contrary to the original language of the Gila Bend Act this

third application concerns land that is also non-contiguous to San Lucy Village and is far to distant to

be
appropriate for waiver of the contiguity requirement

The Waiver Was Not Based on Permissible Statutoty Construction

Because the Waiver Letter is inconsistent with the unambiguous language of the Gila Bend

Act it is unlawful But even if the waiver provision was ambiguous the Waiver Letter would still be

unlawful as arbitrary and capricious and an abuse of discretion If the language of statute is

ambiguous the second step in the analysis of an agencys action is to determine whether an agencys

interpretation of statute is reasonable and subject to deference.7 Courts consider the ambiguous

language of statute in light of the structure and purpose of the statute and judicial precedent.71
An

agencys action is arbitrary capricious an abuse of discretion or otherwise not in accordance with

the law if the agency relied on factors which Congress has not intended it to consider entirely failed

69T0 AG Memo p.8

70See çg AFLCIO Cbao 409 F.3d 377383 391 D.C Cir 2005 holding that general trust reporthig requirements

exceeded the Secretarys authority to require only reporting that is necessary to prevent circumvention or evasion of the

Management Reporting and Disclosure ActI Title II reporting requirements in light of the
provision language

structure and purpose

71 Id
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to consider an important aspect
of the problem offered an explanation for its decision that runs

counter to the evidence before the agency

Additionally in
statutory waiver cases as is at issue here detennination of

reasonableness is based on whether the waiver is granted pursuant to an appropriate standard and

whether the application of the waiver advances the purpose of the statute.73 Waiver provisions are

not device for repealing general statutory
directive74 and agencies may not act out of unbridled

discretion or whim in granting waivers.75

With
respect

to the Gila Bend Act the waiver provision must be read in
light

of the

structure of that section of the statute The Act does not instruct the Secretary to hold all lands

acquired with the Replacement Act funds in trust.76 Rather at the request of the Tribe the Secretary

is to hold in trust only those lands purchased by the Tribe that meet all the restrictions of the Act

The
Secretary can waive

only certain requirements Therefore in order to
grant

valid waiver the

Secretary must assure that the requested trust land meets the other requirements of the Act

In this instance the Tribe asked the BJA to waive statutory requirements for future

unspecified trust applications By granting the waiver without giving effect to or considering the full

terms of the provision namely compliance by specific parcel with all of the requirements of the

land BIA relied on factors which Congress has not intended it to consider and entirely failed to

consider an important aspect of the problem.78 As result the BIAs Waiver Letter was arbitrary

and capricious Further by issuing blanket prospective waiver BIA undercut its and the

Secretarys ability to evaluate whether future land-intotrust
requests were consistent with the terms

and the purpose of the Act

Furthermore the BIAs waiver was given without adequately considering the purpose of the

Act and therefore is invalid because it entirely failed to consider an important aspect
of the

72Moor Vehith.rl4frs Assn Stat FamiMithealAuto Ins Co 463 U.S 2943 1983

735 American TnckingAssn Inc Federal HzghwyAeiein 51 F.3d 405411 414 4th Cit 1995upholding the agencys

detennination that they did not have discretion to waive the entire universe of the intended objects of the particular

statutoiyprovision W7AIT Radio FCC418 F.2d 1153 1159 D.C Or 1969 holding that the FCC must state the

basis for its denial of waiver

74Ameiican Truck.inAss 51 F.3d at 414

75
W7AlTRadia 418 F.2d at 1159

76SeeGilaBendAct 6d
771d

785tat Faw 463 U.S at 43 It should also be noted that in considering the waiver
request the BIA apparently did nothing

more than accept the findings of task force created by the Tribe for the purpose of gathering infonnation in support of

the Tribes request Nothing in the Waiver Letter indicates the BIA conducted any independent investigation before

amending Congress intent The BIA merely reacted to what is dearly sdf-serving request by the Tribe See Waiver

Letter sura 55
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problem.79 The Gila Bend Act was intended to facilitate replacement of the Gila Bend Reservation

lands with lands that were suitable for sustained economic use and to promote the economic self-

sufficiency of the Tribes San Lucy District.80 Congress dearly intended the replacement lands to

provide economic and social development opportunities for tribal members residing at San Lucy

Village and in nearby communities where 80% of the able-bodied work force was unemployed.81

The various requirements of the Act define how the Tribe was to develop land base to provide

economic and social development opportunitiesfor tribal members living in and near San Liiy Village.82

That fact is outstandingly dear.-Congress limited the Secretarys authority to waive the San Lucy-

contiguity requirement provided the land was still
sufficiently dose to San Lucy Village to be

reasonably managed as single economic or residential unit.83

The only reasonable waiver of the
contiguity requirement would be one that advances

economic and social development of the San Lucy Village population The Waiver Letter completely

ignores that limitation on the
Secretarys authority and thereby eviscerated primary intent of the

Act

The Tribes Trust Application Must be Denied

Whether the statute is considered ambiguous or unambiguous the plain effect of the Waiver

Letter was to rewrite the Gila Bend Act eliminating entirely the intended requirement that it

maintain the existence and assist with the livelihood of those members living in San Lucy Village

That effect can be no plainer than it is in the Trust Application in which it refers to the Acts

requirements as permitting five areas for trust acquisitions as if the provisions of BIAs purported

waiver were grafted into the Act as Congressional action For all these reasons the Waiver Letter

was not valid exercise of Secretarys authority and therefore provides no support for the Trust

Application

State Farm 463 U.S at 43

80 Gila Bend Act 24
81 HOUSE REPORT at

821d added See airs Gila Bend Act 4a 6a
83H0USE REPORT at 11

4See Trust Application citing to the Gila Bend Act and referencing the fivearea limitations on acquisitions see airs

TO AG Memorandum p.9
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The Trust Application is Discretionary Taking into Trust

The Tribe asserts that the Secretarys taking the Application Land into trust is mandatory.85

This assertion is based on the errant premise that the Application Land meets the requirement of the

Gun Bend Act Nevertheless the Tribes assertion that the taking of the Application Land is

mandatory is incorrect

Because the Trust Application is--as explained below.discretionary it must be evaluated

under the Department of Jnterior regulations for taking lands into trust.86 These regulations require

the Secretary to consider various factors before taking the land into trust or denying the Trust

Application The Tribe however desires to avoid analysis under these regulations because the Trust

Application would have to be denied

The language of the statute allowing for land to be taken into trust detemiines the

discretionary nature of any trust application The Gila Bend Act states that Secretary at the

request
of the tribe shall hold in trust for the benefit of the tribe any land which the tribe

acquires

pursuant to subsection which meets the requirements of this subsection Generally

statutes stating that the Secretary shall
accept

certain property into trust are treated as mandatory

provided the proposed acquisition meets any other requirements of the statute.88 Therefore if the

Application Land met the
original requirements of the Act the Trust Application might be

mandatory

As detailed above however the Application Land does not meet the requirements of the

Act It is for one not contiguous to San Lucy Village as is required by the Act.89 In order to avoid

the San Lucy.contiguity requirement of the Act the Tribe relies on the BIAs waiver of that

requirement As explained above that reliance is misplaced because the waiver is illegal

Nevertheless if the waiver were legal it would change the nature of the Trust Application from

mandatory to discretionary

85See Trust Application pp 8-14

25 C.F.lt Part 151

87Gi1aBendAct 6d
See CosjŁderatedSabb Kootmai Tæbes U.S Nonon 343 F.3d 1193 1194-95 9th Cir 2003rovision

authoriz Secretary to take land into trust provided for discretionary not mandatory acquisitions Nevada U.S 221

F.Supp.2d 12411246-47 Nev 2002 finding that statute which provided that lands purchased with certain funds shall

be taken into trust was mandatory and thus BIA was not required to follow the procedures set forth in 25 C.F.R 151.10

for discretionary acquisitions Churchill Couqy U.S 199 F.Supp.2d 1031 1033 Nev 2001CShall is mandatory term

indicating the lack of discretion on the part of the Secretary Siuilt Ste Made Thbe of Lake Suerior U.S 78 F.Supp.2d

699 702 WD Mich 1999

89GilaBendAct 6d
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Setting aside the fact that the
Application Land lies within the corporate limits of the City

which in itself disqualifies the Application Land as mandatory acquisition under the Actthe Trust

Application is premised on the Secretarys exercise of discretion in granting the waiver90 Otherwise

the location of the land in violation of the San Lucy-contiguity requirement would preclude

consideration of the Trust Application The granting of that waiver if it were properly done would

be discretionary The Act states that the Secretary may waive the requirements if he determines

waiver is appropriate The permissive language of the Acts language after consideration of various

factors91 is nothing but an exercise of discretion Therefore the Trust Application which is based

only on discretionary wavier of the Acts requirements is discretionary and not mandatory trust

application as the Tribe would desire

discretionary trust application requires compliance with 25 C.F.R Part 151 Part 151

establishes the policy and procedures governing the acquisition of land by the United States in trust

status for individual Indians and tribes92 These regulations require that the Secretary notify the state

and local governments having jurisdiction over the land to be acquired These affected government

bodies then have merely thirty days to comment on the potential impacts of any application.93

Under Part 151 the Secretary must consider the following factors when evaluating request

to take land into trust

The existence of
statutory authority for the acquisition and any limitations contained in

such authority

The need of the individual Indian or tribe for additional land

The purpose for which the land will be used

If the land to be acquired is in unrestricted fee status the impact on the State and its

political subdivisions resulting from the removal of the land from tax rolls

Jurisdictional problems and
potential conflicts of land use which may arise

If the land to be acquired is in fee status whether the BIA is equipped to discharge the

additional responsibilities resulting from the acquisition of the land in trust status

00 See ConfideratedSa/ich Kootenai Tæbe 343 F.3d at 1196 statutory provision that authorized Secretary to make trust

acquisitions was discretionary not mandatory Congresss use of shall in one section and authorized in other section

made Congressional intent plain

91 The Act was intended to facilitate replacement of the San Lucy reservation lands with lands suitable for sustained

economic use and to promote the economic self-sufficiency of that community Gila Bend Act 24 Congress required

that the Secretary take lands into trust on behalf of the Tribe so that the Tribe might develop land base to provide

economic and social development opportunities for tribal members living in and near San Lucy Village HOUSE REPORT

at When the Tribe sought to alter Congressional directive by its waiver the Secretary must have completed thorough

review of the Trust Application to determine that the Application Land acquisition fulfilled Congress intent Unless that

review was completed granting waiver of the Acts would in addition to other reasons be invalid

92 See 25 C.ER 15L1

93 See 25 C.F.lt 151.10 151.11
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Compliance with the National Environmental Policy Act NEPA and other

environmental requirements

The location of the land relative to state boundaries and its distance from the

boundaries of the tribes reservation and

Where the land is being acquired for business purposes the anticipated economic

benefits associated with the proposed use

The Tribe seeks to avoid consideration of its Trust Application under these regulatory

requirements by asserting its application is mandatory This is because its Trust Application would

unquestionably fail under the regulations to qualify for taking into trust This would be true even if

the Application Land met the other requirements of the Act

The Tribes desire to avoid regulatory scrutiny and consideration of its Trust Application and

the affect it has on state and local interests is without any legal basis This Trust Application if not

found invalid for the other reasons stated herein is discretionary and must comply with Part 151

regulations Moreover the Trust Application fails to address important provisions of the required

Part 151 factors It must therefore be denied

Settlement of Land Claim Exception

Congress enacted the Indian Gaming Regulatory Act IGRA in October 1988 IGRA

prohibits the Department of Interior from taking land into trust for gaming purposes after the date it

was enacted.96 IGRA does however provide certain
exceptions to that prohibition 20

Exceptions.97 One of the 20 Exceptions allows lands taken into trust as part
of the settlement

of land claim after October 1988 to be taken into trust.98 The Tribes Trust Application is

grounded on this particular 20 Exception

The Tribe asserts that lands acquired under the Gila Bend Act are lands taken into trust as

part of the settlement of land claim.99 The characterization of the Act as settlement of land

claims is incorrect
Statutory history Department of Interior Regulations and the applicable case law

fail to support the Tribes assertion that the Act is settlement of land claim under IGRA

94S25C.F.R 151.10 and 151.11

25 U.S.C 2701

25 U.S.C 2719a

25 U.S.C 2719b

25 U.S.C 2719b1B
99Trust Applicathn p.2 TO AG Memo pp 14-21
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Land Claim Defined

Congressional Use of the Term Land Claim

Congress did not specifically define the term land claim as it is used in IGRA Indian land

claims were however well known at the time of IGRAs enactment Congress had substantial

experience
with Indian land claims and knowledge of the

particularities
of these

types
of claims

That knowledge and experience is incorporated into IGRAs provisions.100

When IGRA was enacted the term land daim referred to the resolution of matters

involving the illegal taking of Indian land By the late 1970s several tribes had filed litigation based

on Indian land cessions that were negotiated by the states in violation of the Federal Indian Trade

and Intercourse Act.1 Congress resolved these land daims by passing several acts during the late

1970s through the 1980s.b02 Congress use of the term land claim in IGRA at the same time it

was resolving actual Indian land claims dearly establishes the meaning of that term

It is also notable that the Gila Bend Act is absent from the section of the United States Code

entitled Indian land claim settlements.103 While the intent of legislation cannot always
be derived

from the placement in the organiaational structure of the pubhshed Code Congress decision not to

include the Gila Bend Act in the Indian Land claim settlements chapter is indicative of the purpose

of the Gila Bend Act That fact is solidified by the history that gave rise to the legislation the

Congressional record of the legislation and the actual language of the Gila Bend Act as explained

below

Furthermore review of the laws codified as Indian land daim settlements highlights the

fundamental differences between those laws and the Gila Bend Act The laws codified as Indian

land claim settlements expressly acknowledge asserted claims that allege an illegal dispossession of

title or taking of possession of their land without any legitimate right.104 Those laws also require

100 See Beck Pmbjc 529 U.S 494 5OO01 2000when Congress uses word or phrase with settled meaning at common

law it is presumed to know and adopt that meaning unless the statute indicates otherwise See also Neder US 527 U.S

211999
101 25 U.S.C 177 23 Stat 729 1834and subsequent amendment thereto See Reynold NebelJR Comment Resobion of

Eastern Indian Land Claims Prposalfor Negotiated Settlements 27 AM U.L REv 695 699 727 1978
102 See 25 U.S.C 1701a Rhode Island 1721 al Maine 17411 Florida Miccosukee 1751a Connecticut

17711 Massachusetts 17721 Florida Seminole 17732 Washington 1775a5 Connecticut Mohegan 1776b

Crow 1777a1 Santo Domingo Pueblo 1778a IorresMartinez 17798 12 1415 Cherokee Choctaw and

Chickasaw

103 25 U.S.C chap 19

1045ee25 USC

1701 Rhode Island two consolidated actions involving claims to land in the town of Charlestowri

1721 a1 Maine claims asserted by tribe for possession of lands allegedly transferred in violation of

Nonintercourse Act
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Congress to affirmatively ratify and confirm the transfers that caused each tribe to be wrongly

dispossessed of its land and require that the tribe waive any further claim of title to lands.15

The Gun Bend Act on the other hand makes no recognition of dispossession of title or

possession of land without legitimate right Nor does the Act require the Tribe waive title claim

to the land It merely required
that the Tribe waive potential claims related to injuries to land

There was in fact never any disputed ownership or possession of the Tribes reservation

land106 as is necessary to have constituted land claim Instead the Tribes only potential daim if

any was that its land had been injured This is not land claim and therefore the Gila Bend Act

is not settlement of land claim As result the 20 Exceptions asserted by the Tribe is

17411 Florida Miccosukee lawsuit pending concerning possessory claim to certain land 1751a

Connecticut tribe had civil action pending in which it claimed possession of lands within the town of Ledyard

1771 Massachusetts pending lawsuit claiming possession of certain lands within the town of Gay Head
17721 Florida Seminole pending lawsuit and other claims asserted but not yet filed involving possessory

claims to lands

17732 Washington tribe claimed right to ownership of specific tracts of land and tights-of-way and disputed

intended reservation boundaries

1775a Connecticut Mohegan -pending lawsuit by tribe relating to ownership of land

1776b Crow Boundary settling dispute over the tribes unfavorable reservation boundary resulting from an

erroneous survey by the federal government

1777a Santo Domingo Pueblo wending claims by tribe to lands within its aboriginal use area

1778a Torres-Martinez lawsuits brought by U.S on behalf of tribe and by tribe directly claiming trespass by

water districts on reservation land

17798 12 14-15 Cherokee Choctaw and Chickasaw tribes filed lawsuits against United States

challenging the settlement and use of tribal trust land by non-Indians due to federal governments mistaken belief

that land belonged to the state settlement required that tribes forever disclaim all right title to and interest in

certain lands

5For example each of the statutes listed in the previous footnote contains language extinguishing Indian title to the

land wrongfully alienated and retroactive ratification of the unlawful transfers that caused the tribe to lose possession of

the land See 25 U.S.C

1705a ratification of allegedly invalid land transfers extinguishment of aboriginal title

1723 Approval of prior transfers and extinguishment of Indian title and claims of Indians within State of

Maine
17441 Approval of prior transfers and extinguishment of claims and aboriginal title involving Florida

Indians

1772c same Florida Seminole

1753a Extinguishment of aboriginal titles and Indian claims approval and ratification of prior transfers

1771b Approval of prior transfers and extinguishment of aboriginal title and claims of Gay Head Indians
1773a Resolution of Puyallup tribal land claims

1775bd Approval by the United States extinguishment of claims

1776c Crow Boundary same
1777c Santo Domingo Pueblo confirmation of reservation boundary extinguishment of claims to title

1778f conveyance of permanent easement

1779c confirmation of riverbed title release of all tribal claims to title to and interest in riverbed lands

106 That portion of the land at issue was actually held in trust for the Papago Tribe of Arizona the former name of the

Tohono Oodham Nation Set US 7743 Acres of Lan4 more orIar Complaint in Condemnation Case No CIV 3504

Reservation Condemnation CaseAttachment 19çlhe Tribe errantly cites to and includes in its Trust Application

companion case US 18866.50 Acres ofLaad et al Case No CIV 3586-PHX filed to condemn nearby land of which

the Tribe had no interest
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inapplicable The Tribe must comply with 20 of IGRA which requires consideration of the effect

of the gaining proposal on the local community and the approval of both the Secretary and the

Governor of Aiizona107

Department of Interiors Definition of the Term Land Claim

Although Congress has not specifically defined the term land claim the Department of

Interior has defined that term in duly-adopted regulations In 2008 the Department adopted

regulations pertaining to its
statutory authority to take

tribally-owned
land Into trust for gaming

purposes These regulations state

Land claim means any claim by tribe concerning the impairment of title or

other real property interest or loss of possession that

Arises under the United States Constitution Federal common law
Federal statute or treaty

Is in conflict with the right or title or other real property interest

claimed by an individual or entity private public or

governmental and

Either accrued on or before October 17 1988 or involves lands

held in trust or restricted fee for the tribe
prior to October 17

1988.109

By definition land claim for purposes of IGRA 20 Exceptions is claim that relates only to the

title of land or loss of possession of land The term does not incorporate every type
of daim related

to land It does not include such claims as trespass or most importantly injury to the land

Under the
regulations for the Gila Bend Act to qualify as 20 Exception for settlement of

land claim the Act must have sought to redress the United States claim to the land that were in

conflict with the Tribes title or possession At the outset it should be noted that the Tribe did not

have fee title to any of the land that was the subject of the Gila Bend Act The Trust Application

cites Congress remedial actions related to two areas As explained below some members of the

Tribe were tenants at sufferance from land held by private interests The second area was the Gila

River Reservation That reservation was however held in trust by the United States for the Tribes

benefit

In any event it was never the case that the Tribe asserted the loss of title or possession to

land as is required for land claim Furthermore there was never any legitimate claim that the

107 The Governor of Arizona is statutorily prohibited from approving any gaming proposals on after-acquired land

submitted under 20 of IGRA See A.R.S 6-501c

See 73 Fed Reg 35579 Oune 24 2008codifled at 25 C.F.R Part 292

10925 C.F.R 292.2 added
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United States did not have the right to use the land as reservoir for the dam If the Tribe had any

viable legal claim at all which it did not it could only have been with respect to the amount of

compensation paid for the flowage easementan issue addressed belowor for an asserted injury to

the lancL11

In fact when settling matters by the Gun Bend Act the United States only required that the

Tribe waive
potential claims related to injury to the land.111 These were the only types

of potential

claims that Congress recognized Thus this Act was not settlement of an asserted impairment of

title property interest or loss of possessionit was not in fact ever land claim

The Tribe attempts to support its application of 20 Exception for settlement of land

daim by stating

Department of the Interior plainly was aware that such legal claims

against upstream parties existed since on June 16 1986 the Department
testified before Congress that it had flied notice of claims against third

parties upstream of the reservation which it intends to pursue on behalf of

the tribe within three to five years.112

These claims however were against upstream-water users who were allegedly injuring the Tribes

water rights through excessive pumping of groundwater.113 The Tribes attempt to support its Trust

Application with these specific claims which themselves were never land claims is improper

The Tribe also
argues

that accorded under the settlement of land claim may be

broad and that land claim need not request the return of land at issue.114 While the relief

granted for settlement of land claim may be broad an underlying basis for the land claim must be

consistent with the regulatory and common law definition of that term It must in other words be

an assertion of claim upon title

The Tribes desired definition of land claim is exceedingly and unjustifiably broad and

would include any claim that even remotely relates to land whether viably or not If the Tribes

definition is accepted the intended exception for land claims would completely swallow any rule to

which it is applied Under the Tribes definition land claim would encompass any circumstance

110 The Tribe argues that its Application falls within the 20 Exception for land claim settlements because the legislative

history of the 311a Bend Act demonstrates that the tribe possessed claims with regard to payment of unjust compensation

under th condemnation action and that it could have
litigated

claims related to both the condemnation action and for

damages to these lands resulting from the construction of the Painted Rock and other dams Trust Application 19

According to the Application the Tribe suffered an impairment of its real property interests both through condemnation

action by the United States in 1964 which created the flowage easement and by virtue of its the loss of use of 9880 acres

of land due to major flooding in the late 1970s and early 1980s Trust Application internal citations omitte4

Se Gila Bend Act 9a 1986requiring waivers by the Tribe of claims for injury to land not for any land title claims

112T AG Memo p.6

113 House Hearing June 16 1986

114 Trust Application 19
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induding Congressional recognition of its moral obligation and trust duty for Indian welfare The

regulatory definition however is clear that such claims only encompasses loss of right title or

possession that is in conflict with the asserted rights of third party The regulations do not

incorporate any other circumstances certainly not the circumstances surrounding the Gila Bend Act

The Act at most addresses the use of the land the Tribe lost as result of flooding That loss

however had
previously been fully compensated and the Tribe had no actual legal claim

Because the regulations do not support the Tribes assertion of 20 Exception it
argues

that its Trust Application is grandfathered such that regulations do not apply The socalled

Grandfather Clause of the new regulations states

These regulations apply to all
requests pursuant to 25 U.S.C 2719 except

These regulations do not alter final ageny decisions made

pursuant to 25 U.S.C 2719 before the date of enactment of

these regulations

These regulations apply to final agency action taken after the

effective date of these regulations except
that these regulations

shall not apply to applicable agency actions when before the

effective date of these regulations the Department or the

National Indian Gaining Commission NIGC issued written

opinion regarding
the

applicability of 25 U.S.C 2719 for land

to be used for aparticular gaming establishment provided that the

Department or the NIGC retains full discretion to qualify

withdraw or modify such opinions 25 C.F.R 292.26 of the

new regulations P115

To support their argument the Tribe first
points to series of memoranda and other

informal correspondence that ultimately resulted in 1992 Field Solicitor memorandum In late

1991 the BIAs local Realty Office had requested confirmation from the Field Solicitorbut not

importantly the Central Office of the Office of the Solicitor or the Department of Interiorthat

land the Tribe acquired pursuant to the Gila Bend Act would not be subject to IGRAs prohibition

against gaming on land acquired after 1988.115

In memorandum datedJanuary 24 1992 the local Realty Officer wrote to the Field

Solicitor offering an opinion that land acquired under the Gila Bend Act was settlement of land

claim.117 The basis for that opinion was that the lands would replace the Gila Bend Indian

Reservation lands that were destroyed due to the construction and operation of the Painted Rock

25 CF.R 292.26 a-b added

TO AG Memo
117 AG Memo Ex
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Darn118 That memorandum also mentions that the Act provides land
acquired

with the Acts

proceeds would be treated as an Indian reservation for all purposes119 Although neither of these

facts create viable land claim on February 10 1992 the Field Solicitor responded with single

paragraph concurring in the conclusion reached by the Branch of Real Estate Services.120 The

Field Solicitor dearly never conducted the appropriate and required legal analysis and at best the

correspondence is nothing mote than an ineffective opinion of an employee unauthorized to render

binding decisions of the Secretary concerning 20

Regardless of the impropriety of the opinion the Field Solicitors memorandum is not

final agency action as is required by the Grandfather Clause.121 Therefore the regulations are

applicable to the Tribes Trust Application Perhaps in recognition of this fact the Trust Application

only asserts paragraph of the Grandfather Clause as basis for exemption from the regulation

claiming that it acted in reliance upon the Field Solicitors memos.1

Paragraph however specifically states that it is only applicable to agency opinions

previously issued foraparticular gaming establishnient.123 The Field Solicitors memo however

was written for land that the Tribe never actually purchased.124 As result paragraph cannot

grandfather the Trust Application the documents that the Tribe relies upon do not apply to

Application Land

Moreover the Departments regulations also provide that the Department or the National

Indian Gaming Commissionretains full discretion to qualify withdraw or modify any opinions that

are deemed to fall within the Grandfather Claus e.126 Given the very significant effect of the Tribes

Trust Application to the State of Arizona the County of Maricopa and the City of Glendale even if

the Grandfather Clause was deemed applicable the Department would be
acting arbitrarily and

capriciously and abusing its discretion if it were not to review the Tribes Trust Application under its

current regulations.126

118 Id Certainly the lands were never destroyed and remained useful to the Tribes interests The Act granted the Tribe

hunting fishing and gathering rights on the land Gila Bend Act

12TO AG Memo
121 25 C.F.R 292.26a

25 C.F.R 292.26b added

TO AG Memo p.16

Sse 25 C.F.R 292.26b

1Chew 467 U.s at 842-44
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Judicial Interpretation of the Term Land Claim

Two federal decisions have addressed the settlement of land claim under 20 of IGRA127

In these cases the key determination regarding whether there was land claim was whether by

distributing funds Congress settled claim to infringement of title because the Indian tribe had

been unlawfully deprived of title to or dispossessed of its land

In Wyandotte Tribe National Indian Gaming Commission128 the court made clear that while

land claim does not limit such claim to one for the return of land it must nevertheless includefl

an assertion of an existing right to the land.129 In this lawsuit the Wyandotte Tribe brought an

action against the United States for cessations to tribal land located in Kansas City Kansas The

Indian Claims Commission ICC conduded that the tribe did have recognized title to an

undivided one-fifth interest in the land and the tribe had been unlawfully deprived of that title

interest.130 The tribe presented title claims that were in conflict with the title claimed by the United

States which claimed that the tribe had no title to the land The ICC awarded the tribe

compensation for the lands that were ceded

Despite this ICCs conclusion the National Indian Gaming Commission NIGC decided

that the 20 Exception for settlement of land claim did not apply because there was no land

claim The tribe appealed and the District Court reversed the NIGC agency decision The District

Court made clear that while land claim could include monetary remedy and not just the return

of land there must be an assertion of an existing right to the land.131

In Citizens against Casino Gaming in Erie County CACGEC9 Hogen132 the Western District

Court of New York confirmed the holding of Wyandotte.133 In CACGE the Seneca Nation

purchased nine-acre parcel of land within the City of Buffalo New York with funds that had been

allocated by Congress to assist in resolving past inequities.134 NIGC approved the Senecas

application to allow gaming under the 20 Exception for settlement of land claim and the Tribe

started construction on casino.135

127
Ijandotte Tæbe National Indian Gaming Comnisjion 437 F.Supp2d 1193 1208 Kan 2006 Citizens against

Carino

Gaming in Thu Count CACGEC Hogen 2008 WL 2746566 WD.N.Y July 2008

128 437 F.Supp2d 1193 1208 Kan 2006

129 Id added

Id at 1198

131

132 2008 WL 2746566 WD.N.Y July 2008

133 Id at 12

1341d

1391d at 1617 The Seneca tribe actually began gaming in temporary facility
Construction on the permanent casino

building was halted during the lawsuit
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CACGEC citizens group of concerned citizens and business owners near the proposed

casino appealed The District Court reversed the NIGCs decision The court held that the

settlement of land claim exception was not satisfied because the tribe had no enforceable claim to

the land rather most that can be said is that the agreement as effectuated by the

Nation Settlement Act of 1990 remedied the acknowledged unfairness.136 The court held that the

United States had not infringed upon the Senecas title because the Tribe had no such enforceable

rights Therefore it had not been unlawfully deprived of title to or dispossessed of its land

Tribes Trust Application Does Not Qualify for 20 Exception

As stated above the Gila Bend Act was never intended to settle dispute claim as to land

title The Tribes requested damages are only for injury to its trust land.137 The Tribe was never

unlawfully dispossessed of title or possession of any land The United States constructed flood

control project pursuant to Congressional authority and lawfully acquired flowage easement over

portions of the Gila Bend Reservation While the Tribe may have lost some use of the trust land

unlike the facts of the Wyandotte case the Tribe had no claim to title that was in conflict with the right

of the United States to utilize its properly-acquired flowage easement Moreover the Tribe as in the

CA CGE case had no viable land daims Congress decision to remedy some perceived

unfairness as it chose to do in CACGECcase is within its prerogative but that decision does not

amount to land claim

In this instant matter the United States had Congressional authority to construct the Painted

Rock Dam and had lawfully acquired flowage easement over portions of the Gila Bend

Reservation The Unites States paid the Tribe just compensation and therefore there was no

possessory claim to the lands addressed by the Gila Bend Act

In fact Congress expressly removed any findings from the drafts of the
legislation

that

might have implied some type of settlement The original bill reflecting the Act included in the

findings language that reflected need to settle prospective Oodharn legal daims against the United

States as well as provide alternative lands for the tribe.138 The potential claims asserted by the Tribe

at that time included disputing the amount judicially awarded 20 years prior in the condemnation

action improper taking by the United States of the flowage easement 20
years prior damages to land

resulting from the Painted Rock Darn and breach of trust for failing to prosecute third parties for

lIdatl6
137 Trust Application 19

HOUSE REPORT at
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damages to the land and water resources.139 The Corps of Engineers and the Department of Interior

disputed the viability of these claims and in fact opposed the Act in the House Committee for that

reason14

Regardless none of these potential claims
presents land claim to be settled by the Act

The final House Report completely rejected findings that might have suggested any such thing The

Report states

These findings replace those in the original bill which stressed the need to

settle prospective Oodham
legal

claims
against the United States as well as

to provide alternative lands for the tribe As such they did not adequately

reflect the principal purpose of the legislationto provide suitable

alternative lands and economic opportunity for the tribe.141

Thus dearly the Act was never intended as settlement of any type
of land claim To the contrary

the language of the Act required the Tribe waive only claims related to injuries to land.142 The Act

in fact has no requirement that the Tribe waive any title claims which would have
necessarily

have

been
present

had this Act been settlement of land claim

All of the Tribes claims as the Corps of Engineers and the Department of Interior

recognized were specious The Tribe for example asserts that lands greater than that over which

the flowage easement was taken were flooded thereby creating right to additional compensation

The Tribe premises their Trust Application on an assertion that this claim is land claim qualifying

its Trust Application for 20 Exception for settlement of land claim143 That is baseless

assertion As explained above claims for additional compensation are not land claim as defined

by the Department of Interior regulations

Moreover the Tribe did not have any viable claim for any such compensation During

Senate consideration of the Gila Bend Act the Corps of Engineers specifically objected to this

assertionin addition to objecting to the Act as wholeon the ground that the Tribe ha
already been compensated for the flowage easement in this land in the same manner as all other

landowners in the reservo1r1 The Corps testified that
contrary to the representation that the

139 1L at

140 Id at

141 Li at

142 Gila Bend Act 9a The Tribe was also required to waive
any

claims related to water rights This provision is not

unexpected efforts to settle water rights issues with the Arizona tribes had been
going on for decades

143 Trust Application TO AG Memo
pp

14 21 Ses 25 US 2719

144
Hearing Before the Senate Select Committee on Indian Affairs Hrg 99-935 July 23 1986Statement of Lieutenant

Colonel Norman Jackson Deputy Commander Los Angeles District SENATE HEARING
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flooding on the Reservation was greater
than anticipated it was actually less than authorized As

result the Tribe was compensated in full nd due no further amount145

Therefore there is no justification for the Tribes assertion of settlement of land claim

based on the Painted Rock Dam caused flooding to occur over an area larger than that taken by the

easement The fact is that the flowage easement that was secured through the condemnation action

included approximately 7700 acres of the Gila Bend Reservation for which the United States paid

the Tribe $130000.147 Although some of the non-Indian landowners complained that the affected

area was actually larger than the flowage easement the Corps of Engineers estimate of the affected

14 Statement of Lieutenant Colonel Norman Jackson Deputy Commander Los Angeles District

The Deparnent of the Army opposes
the enactment of 2105 for the reason that the Papago Tribe of Arizona

has been compensated for the acquisition of the flowage easement and any damages which result from the operation

of Painted Rock Darn

For Painted Rock Dam Congress authorized construction of the dam substantially in accordance with the

recommendations of the Chief of Engineers in the House Document which states that it shall be generally in

accordance with the plan of the district engineer and with such modifications thereof as in the discretion of the

Chief of engineers may be advisable The dam as finally designed and constructed has been operated in

furtherance of the congressionally mandated project purpose The Reservoir Regulation Manual for the project sets

for the three methods for operating the dam Two of these methods involve fixed operation schedules for the dam
one of which is substantially similar to that in the House Document for the project However these schedules are

designed for controlling the standard project flood that is to say the largest flood anticipated given poor ground

conditions The man alspedfica states that the Cops çperate
the sims on apreiction bans d.wingJkodr that are smaller

than the standardpjectfloodin order to maximize flood control benf Its

Operation on prediction basis establishes the rate of release of floodwaters from the dam based on upstream and

downstream conditions including prior and forecasted rainfall and runoff ground conditions current reservoir

storage conditions at upstream dams the status of dams on the Colorado River and the relationship between

reservoir releases and downstream damages Unlike fixed operation schedule which provides fixed rate of

release for specific water elevations in the reservoir the prediction basis provides greater flood control benefits for

floods that are smaller than the standard project flood

Alitheflinds that have ocadmdat the project since its constnation have been smaller than the standardproject flood and the Cops of

engineers has operated the sims on apreŁction barisfiursuant to the manual

The issue of whether the Corps of Engineers may properly operate Painted Rock Dam on prediction method

rather than in accordance with the fixed schedule method set forth in the House Document for the project is the

suect of two cases currently pending with non4ndian owners of other lands in the reservoir One case is pending

in the U.S District Court in Arizona The other case is before the U.S Claims Court The Department of Justice

believes that these cases will be resolved in favor of the United States and will confirm the right of the Corps of

Engineers to operate the darn on the prediction method without thepayment of adthtionaiconrpensation to the owners of/and

within the flowege easement area of the resenoir

In summary the Department of the Army opposes 2105 because the Papago Tribe has already been

compensated for the flowage easement in its land in the same manner as all other landowners in the reservoir The

Corps of Engineers has operated the dam within the
scope

of its flowage easement and applicable law No further

compensation is due the Papago Tribe because of the construction and operation of Painted Rock Dam

SENATh HEARING added

146 HousE REPORT at

147 See Id Having failed to reach agreement on either an easement or acquisition of relocation lands the United States on

January 1961 initiated an eminent domain proceeding in federal district court to obtain flowage easement In

November 1964 the court granted an easement giving the United States the perpetual right to occasionally overflow flood

and submerge 7723.82 acres of the reservation 75 percent of the total acreage and all structures on the land as well as to

prohibit the use of the land for human habitation Lands at lower elevations that would be inundated at least once every

five years were acquired in fee Compensation in the amount of $130000 was paid to the Bureau of Indian Affairs on

behalf of the
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land which was used to establish the extent of the flowage easement was subsequently upheld by the

Ninth Circuit and compensation paid according to that estimate was deemed legally appropriate.14

The Corps of Engineers position was later found by the courts to be exactly correct In

Pierce United States149 non-Indian landowners sued the United States asserting that the Painted Rock

Dam caused the flood waters to back up and effectively submerge large parts of land and

that the easement did not permit the
type

of flooding that occurred here.15 They claimed

entitlement to further damages because the government deviate from the recommended water

discharge schedule and thus not with the scope of the Control Act.151 The Ninth Circuit

Court of Appeals rejected that claim holding instead that the Governments decision to deviate

from the discharge schedule was for the purpose of enhancing its capacity to control flood waters

therefore were integrally related to the flood control purpose of the statute authorizing the

dam152

Therefore the United States was never liable for further damages or the payment of

compensation as result of the flooding notwithstanding the assertion of the Tribe in its Trust

Application Still even if the Tribe had such claim that type of claim is not land claim for

purposes of 20 Exception to IGRA prohibition on gaming on after-acquired land

Lastly portion of the flowage easement prohibited
human habitation153 One of the

Tribes settlements Sil Murk Village was located within the uninhabitable area Sil Murk Village was

not part
of the trust land held by the United States for the Gila Bend Indian Reservation It was not

therefore part of the land that was addressed by the Gila Bend Act and was never part
of the

replacement lan54 It is therefore irrelevant to the Trust Application

In Pierce U.S 650 F2d 202 9th Cir 1981 non-Indian landowners brought suit against the government dimng that

operation of the Painted Rock Darn caused the flood waters to back up and effectively submerge large parts of

land and although the government acquired flowage easement the appellants contended that the easement did not

permit the type of flooding that occurred here Id at 203 They claimed entitlement to further damages because the

government deviate from the recommended water discharge schedule and thus not with the scope of the

Control Act Id at 204 The Ninth Circuit rejected this claim and held that the Governments decision to deviate from

the discharge schedule was for the purpose of enhancing its capacity to control flood waters therefore were integrally

related to the flood control purpose of the statute authorizing the darn Id at 205 Therefore the government was not

liable for further damages or the payment of compensation because the operation of the darn was within the authorization

of the Flood Control Act

149 650 F.2d 202 9th Cir 1981

150 Id at 203

151 Id at 204

1521d at 205

153 Declaration of Taking Reservation Condemnation Case spra 106 DeclarationAttachment 19
154 Gila Bend Act 21 Section 308 of Public Law 97-293 96 Stat 1282 authorizes the Secretary of the Interior to

exchange certain agricultural lands of the Gila Bend Indian Reservation 4aIf the tribe assigns to the United States all

right title and interest of the Tribe in nine thousand eight hundred and eighty acres of land within the Gila Bend Indian
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In any event the
disposition

of Si Murk
Village provides no basis for 20 Exception Lot

settlement of land claim In 1964 Congress authoriaed the Secretary of Interior to receive and hold

in trust for the Tribe $269500 to be paid by the Corps of Engineers for relocation of Si Murk

Village the Si Murk Village Act.155 The
legislative history of the Si Murk

Village Act explains
its

necessity

By Executive Order 1090 dated June 17 1909 the boundaries of the Indian

reservation were realined and certain lands returned to the public

domain including the lands underlying Si Murk Village Thereafter these

lands were acquired by private interests and were considered portion of

the Gila Ranch Corps land holdings ile the inhabitants of the village

were never forced to vacate these lands by the owners their occupancy was

considered to have been merely that of tenantsatsufferance On March

23 1961 the United States filed declaration of taking in condemnation

proceedings for acquisition of comprehensive fiowage easement over the

lands of the Gila River Ranch Corps which encompassed the lands of Sil

Murk
Village Thereafter on March 27 1961 the Gila River Ranch Corps

by two deeds quitdaimed to the Papago Tribe the lands underlying Sil

Murk Village and the tribal cemetery these conveyances are subject to the

rights of the United States previously acquired by the aforesaid

condemnation proceedings

This legislation is clear that the land upon which Si Murk Village was located was not part
of

the Gila Bend Reservation The Village was located on land owned by the Gila Ranch Corp

private entity Unlike the Gila Reservation land it was not held in trust for the benefit of the Tribe

As the Act states the Village inhabitants were merely tenants at sufferance157 on this land With the

filing of the Declaration of Taking title immediately vested with the United States.158 Therefore

while the land was in private ownership the United States took the fiowage easement that precluded

habitation of the Village After the Declaration was filed the
private

landowner transferred its title to

the Tribe The Tribe took this title subject to the United States easement which preduded

Resenos 9a The Secretary shall be required to carry out the obligations of this Act only ifwithin one year after

the enactnient of this Act the Tribe executes waiver and release in manner satisfactory to the Secretary of any and all

claims of water rights or injuries to land or water rights including rights to both surface and ground water with respect to

the lands of the GiIaBsndInan Resenaun from time immemorial to the date of the execution by the Tribe of such

waiver

155 Pub No 88462 1964

H.R REP No 1352 88th Cong 2d Sess 45 1964

157Sfrce tenant at sufferance is wrongdoer and in possession as result of the landowners lathes or neglect the

tenant has no term arid no estate or title but only naked possession without right and wrongfully held tenant at

sufferance acquires no permanent rights because the landowner neglects to disturb his or her possession and the landowner

is entitled to resume possession and the tenant is entitled to quit at any time without notice Additionally tenant at

sufferance has no estate that can be granted by him or her to third person and one who enters on land pursuant to lease

or assignment from such tenant is disseisor and is liable in trespass at the option of the landowner 52 C.J.S Laaard

TesanI 282 2009

15840 U.S.C 1314b
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habitation by the Tribes tenants at sufferance.159 In other words the Tribe took the land without

the right of the Village to continue at its location

In light of the easement the Tribe and its inhabitants had no legal claim to continued use of

the Sil Murk Village land for habitation The Sil Murk Village Act could not therefore be

settlement of land claim because there was no legitimate legal claim

Accordingly the Gila Bend Act was never settlement of land claim Thus the Trust

Application does not qualify as 20 Exception for land claim settlement In order to conduct

gaming on the Application Land the Tribe would have to satisfy one of the other 20 Exceptions

which it cannot do Facts justifying one of the other 20 Exceptions for an initial reservation of

newly recognized tribe or for restoration lands are not present.16

Therefore the Tribe could only look to the general exception for after-acquired land

assuming that the Application
Land met the requirements of the Act That exception would require

that the Tribe satisfy the two requirements determination by the Secretary that the gaming

facility would not be detriment to the local community and the consent of the Governor of

Arizona.161 Arizonas Governor however is statutorily required to deny any concurrence with off-

reservation gaming on after-acquired land.162 Because any consideration of the effect of the Trust

Application on the local community will demonstrate dear detriment and because the Governor

cannot by law approve of the 20 Exception for after-acquired land the Trust Application must be

denied

Constitutionality of Taking Land Into Trust for the Benefit of an Indian Tribe

The federal governments taking of land into trust for Indian tribes and removing it from

state and local control creates several issues Land taken into trust becomes Indian country and is

not subject to state and local taxation Clear congressional authorization can provide for state and

local taxation but generally the land is removed from the local property tax rolls decreasing state and

local revenues.163 Nevertheless the local government is most often left with providing services to

the trust land or as result of
activity on that land Federal regulations also attempt to exempt trust

159Dedaration s4ra 153

See 25 Usc 2719b1B
161 25 u.s.c 2719b1

l62ApS 5601

63B.g Cass Countji Leeb Lake Bank of Chpewa Indians 524 U.S 103 110 1998 County of Yakima Confederated Tribes and

Bands of Yakima Indian Nation 502 U.s 251 258 1992

32

v.060309

Case 1:10-cv-00472-JDB   Document 52-3    Filed 06/10/10   Page 64 of 92



land from state and local land use regulation.1M In addition to lost revenue and diminished control

over land use the states civil and criminal jurisdiction may be
significantly compromised where tribal

land or members are involved.165 And under certain conditions tribes may conduct gaming on trust

land under IGRA an activity that creates several significant associated issues.166 The proliferation of

Indian gaming since IGRA was enacted has resulted in substantially increased burdens on states and

local communities

It must be recognized that there are over 562
federally-recognized Indian tribes.167 Several

tribal acknowledgment petitions are pending at the BIA168 The number of tribes seeking to secure

trust land for whatever purpose makes the issue of creating new Indian reservation or trust lands

growing and highly-controversial issue Currently the federal government is improperly seeking to

increase tribal land at the expense of the states territorial boundaries Without the states consent

this is unconstitutional

Congressional Authority to Create Federal Enclave is Limited

The Constitution provides the federal government only limited ability to reduce the land

under control of the states Under the Enclave Clause169 congressional power is limited to

establishing federal enclave land over which the federal government exercises exclusive

jurisdiction to that needed for the erection of forts magazines arsenals dock-yards and other

needful Buildings Even then the land cannot be taken into federal jurisdiction without first

obtaining the affected Stats consent.171 No other provision of the Constitution provides the federal

government the authority to take land from state jurisdiction.172

Various courts including the Supreme Court have described Indian country and Indian

25 C.F.R 1.4 2003

Co4are U.S Stands 105 F.3d 1565 8th Cir 1997 nih U.S Raberts 185 F.3d 1125 113132 10th Cir 1999

25 U.S.C 27034
167 Indian Entities Recognized and Eligible To Receive Services From the United States Bureau of Indian Affairs Notice

73 FR 18553 2008
an

Department of Interior Bureau of Indian Affairs Report Status Summary fAcknowlsdgpnsnt Cases September 222008

wwwdoigov/bia/docs/ofa/admindocs/Status..Summary..092208.pdf visited May 302009 Attachment 21
169 U.S Const art To exercise exdusive legislation in all cases whatsoever over such District not exceeding ten

miles square as may by cession of particular states and the
acceptance

of Congress become the seat of the government of

the United States and to exercise like authority over all places purchased by the consent of the legislature of the state in

which the same shall be for the erection of forts magazines arsenals dockyards and other needful buildings

170
Iii

171 Jj

172 See alto U.S Const art 1V expressly prohibiting the involuntary reduction of the States sovereign territory in the

creation of the new state
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reservations as federal enclaves173 The creation of these enclaves requires the consent of the

affected state Our federal system was created upon the premise of the dual state and federal

sovereignty The lack of Constitutional authority to reduce state jurisdiction reflects the founders

respect
for the tenitorial jurisdiction and integrity of the states as fundamental

aspect
of their

sovereignty As the annals of the Constitutional convention reflect delegates proposed and

eventually adopted the Enclave Clause in the interest of safeguarding our nations then-unique system

of federalism174 To this end the Enclave Clause
grants Congress the right of exclusive legislative

power over federal enclaves as prophylactic against
undue state interference with the affairs of the

federal government.175 Yet ever sensitive to the risk of granting the federal government unchecked

power the founders limited and balanced this grant of power by requiring state consent to the

federal acquisition of land for an enclave.176

The federal government lacks Constitutional authority to take land from the states without

the states consent This would include taking land into trust for Indian tubes outside an original

Indian reservation created prior to statehood without the consent of the state Such acquisitions

transform the land into Indian country under federal law and thereby divest the states of their

rightful sovereignty over the land.177

173 See U.s Antelope 430 U.S 641 648 n9 1977 U.S Goodfiice 835 F.2d 1233 1237 8th Cit 1987stating that

the phrase within the exclusive jurisdiction of the United States in 18 1153 refers to the law in force in federal

enclaves including Indian country U.S Maryei 557 F.2d 1361 1364 9th Cir 1997 U.S Slaan 939 F.2d 499 5017th

Cu 1991 con denie4 502 U.S 1060 1992tax code imposes taxes upon U.S citizens through the nation not just in federal

enclaves such as Indian reservations Notwithstanding this fact the First Circuit rejected an argument that taking trust

lands for Indian tribes violates the Enclave Clause Carrion Kmptbonze 497 F.3d 1540 1st Cir 2007 rev on other givundc

Carderi Salaar U.S 129 S.Ct 1058 2009 That Court found that the Enclave Clause is inapplicable because the

taking of land into trust by the federal government for the benefit of an Indian tribe is not one of the Clauses enumerated

permissible actions The court also dismissed the assertion that taking land into trust by the federal government is an

Enclave Clause violation because there is some sharing of jurisdictional authority between state and federal governments

Id citing Surjil.vs Trading Co Cook 281 U.S 647 651 1930C Supreme Court offered an Indian reservation as

typical illustration of federally owned land that is not federal enclave because state civil and criminal laws may still have

partial application thereon The First Circuit reliance on Suiplus Trading is gross error That case was decided well

before the Indian Reorganization Act of 1934 which created the notion of Indian trust lands and presented other facts

rendering the courts premises unsupportable And the fact that States retain some jurisdiction over some matters in

Indian country does eliminate the protection that the Enclave Clause provides to the territorial integrity of the states

174 Commonwealth of Va Reno 955 F.Supp 571 577 ED Va 1997 vacated on other grounds Commonwealth of Va Rino 122

F.3d 1060 4th Cir 1997

175 Id

176As James Madison noted many delegates expressed concern that Congress exclusive legislation over federal enclaves

would provide it with the means to enslave any particular state by buying up its territory and that the strongholds

proposed would be means of awing the State into an undue obedience to the government James Madison

Debates in the Federal Convention 513 quoting Elbridge Gerry of Massachusetts Ultimately the delegates apprehension

about excessive federal power was allayed by requiring the national government to obtain the states express consent to

acquire and employ state property for federal purposes Id

177 U.S Robens 185 F.3d 1125 1131 cerL denie4 529 U.S 1108 2000 çrenth Cir 1999 U.S v.Jobn 437 U.S 634 648649

1978 Oklahoma Tax Commn Citizen Band of Potawatomi Indian Tribe 498 U.S 505 5111991 Federal
property acquired

under the powers found in the Constitutions Property Clause U.S Const art are generally subject to state laws
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Congress Lacks Constitutional Authority Without State Consent

The Consthution created federal government with only specifically enumerated powers.178

Under the Tenth rndment

The powers not delegated to the United States by the Constitution nor

prohibited by it to the States are reserved to the States respectively or to

the people.179

The powers delegated to the federal government and those reserved to the states are

mutually exclusive.180 Therefore all federal statutes must be grounded upon power enumerated in

Article of the Constitution181 If the Congressional act lacks Artide authority then the federal

government has invaded the province of the states reserved powers.182

James Madison wrote during the process by which the various states ratified the

Constitution that powers delegated by the proposed Constitution to the federal government

are few and defined Those which are to remain in the state governments are numerous and

indefinite.183 The United States Supreme Court has also stated

Just as the separation and independence of the coordinate branches of the

federal Government serves to prevent the accumulation of excessive power
in any one branch healthj balance of power between the States and the Federal

except to the extent they are contrary to federal law See eg KIe New Mexico 426 U.s 529 1976 When acquisitions

emde by taking land into trust for Indian tribes thereby creating Indian country the federal governments position is

that state jurisdiction is preempted This is based on the notion of semi..independent position of Indian tribes

gives rise to two independent but related bathers to the assertion of state regulatory authority over tribal reservations and

snenbers WhiteMounIaisApacbe Tribe Braeke 448 U.S 136 142-143 1980 In White Moantn 4ache the Supreme

Court explained the two bathers are that such authority maybe pre-enpted by federal law and such authority may infringe

upon the right of reservation Indians to make their own laws and be ruled by them Id While the court was referring to

Indian reservations and not trust land the federal government would expand that to all Indian Country such that the

preemption is profound displacement of state authority The application of this federal preemption and related bathers

to state regulation on any newly acquired land for Indians has significant and immediate ramifications for state authority

over that land One of the earliest Supreme Court cases stated that the laws of state can have no force within

reservation boundaries Worcesterz Georia 31 U.S Pet 515 1832 See aLro lhss Lee 358 U.S 217 219 1959
Recent Supreme Court cases continue to presume that state jurisdiction over Indian country is automatically diminished

Akska Naive Vilige qf Venetis Tuba/Government 522 U.S 520 Generally speaking primary jurisdiction over land that is

Indian country rests with the Federal Government and the Indian tribe inhabiting it and not with the States MC/anahan

Arizona State Tax Coivnüsion 411 U.s 164 172 1973 Generally absent the tribes consent or an express congressional

authorization state cannot exercise certain criminal or civil jurisdiction in Indian country See 25 U.S.C 1321 1322

MChmahan 411 U.S at 171-72 1973 As to regulatory matters the federal courts apply complex balancing test to

determine if the states interests in regulating matter outweigh the federal governments interest in tribal self-government

While Mointain Apache Tribe Bracke 448 U.S at 144-5 Macca/ero pathe Tribe Jone 411 U.S 145 148 1973
178 U.S Const art

US Const amend

180
.cse New York U.s 505 U.S 144 992 If power is delegated to Congress in the Constitution the Tenth

Amendment expressly disclaims any reservation of that power to the States..

81Iat 155

182I

linflj FEr.RALtsTNo 45 pp 292-293 MadisonC Rossiter ed 1961
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Government will reduce the sick ofyrannjt and abuse from eitherfront.184

With the exception of the Enclave Clause the federal government lacks any Constitutional

authority to impinge upon state sovereignty by removing land from states jurisdiction Any

removal therefore is violation of the Tenth Amendment which limits the powers of the federal

government to those specifically enumerated in the Constitution Consequently any law that

ostensibly allows the federal government to remove land from state is unconstitutional

Section 6d of the Gila Bend Act is Unconstitutional

In this matter the Trust Application relies upon 6d of the Gila Bend Act which states

The Secretary at the
request

of the Tribe shall hold in trust for the benefit

of the Tribe any land which the Tribe acquires pursuant to subsection

which meets the requirements of this subsection Any land which the

Secretary holds in trust shall be deemed to be Federal Indian Reservation

for all purposes.185

This section of the Act however diminishes and
infringes on the inherent sovereign nghts

of the states because it provides the federal government with authority that is not granted to

Congress by the Constitution The Acts trust
provision impemtsssibly expands the federal

governments Constitutional powers Nowhere in the Constitution is found authority for Congress

to take land into trust at the expense of state sovereignty Consequently Congress cannot delegate

any such authority to the Secretary

It is axiomatic that Congress cannot unilaterally expand its authority or the authority of any

other branch of the federal government with
respect to the states As the Supreme Court noted

are not mere political subdivisions of the United States The Constitution instead leaves

to the several States residuary and inviolable sovereignty reserved explicitly to the States by the

Tenth Amendment.186 Congress cannot infringe upon the rights retained by the states under the

Tenth Amendment

The Gila Bend Act impinges upon state sovereignty because it constitutes limitless

U.S L4q 514 U.S 549 552 1995 quoting Gregory v.Ashcroft 501 U.S 452458 199l added

185Gila Bend Act 5d
186 New York 505 U.S at 156-57 The Tenth Amendment likewise restrains the power of Congress but this limit is not

derived from the text of the Tenth Amendment itself which as we have discussed is essentially tautology Instead the

Tenth Amendment confirms that the power of the Federal Government is subject to limits that may in given instance

reserve power to the States The Tenth Amendment thus directs us to determine as in this case whether an incident of

state sovereignty is protected by limitation on an Article power The benefits of this federal structure have been

extensively cataloged elsewhere but they need not concern us here Our task would be the same even if one could prove
that federalism secured no advantages to anyone It consists not of devising our preferred system of government but of

understanding and applying the framework set forth in the Constitution The question is not what power the Federal

Government ought to have but what
powers

in fact have been given by the people omitted
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authorization by Congress to effect major adjustment of the balance of power between state and

the federal government The conversion of vast tracts of land outside designated reservation

boundaries negatively affects the ability and authority of the State of Arizona to discharge its

responsibilities to all of its citizens both non-Indian and Indian alike The Supreme Court has said

that there is significant geographical component to tribal sovereignty 187

That geographical component with the exception of properly created federal enclaves

belongs exclusively to the states Congress has no authority to diminish that component The Trust

Application which relies on the Secretarys ability to take the land into trust is premised entirely on

an unconstitutional provision of the Gila Bend Act The Trust Application therefore cannot be

acted upon because the Secretary does not have the legal authority to take the action requested

Limitations of the Indian Commerce Clause

The Indian Commerce Clause188 is often cited as the authority for Congressional actions

with
respect

to Indian tribes189 Federal courts deciding Tenth Amendment challenges have often

based their opinions on the false assumption that Article provides Congress with plenary authority

over all matters involving Indians no matter how remote indirect or tenuous the facts of the case

related to the notion of commerce which is the only Constitution authority actually granted the

federal govemmentl9 Although lower courts have interpreted the Indian Commerce Clause to give

Congress plenary power to deal with the special problems of Indians the Supreme Court has

limited this assertion of plenary power.191

That limitation is appropriate The language of the Constitution does not support the

assertion of plenary authority under the Indian Commerce Clause That clause grants the federal

government authority to regulate commerce with.. the Indian tribes.192 In the legal and

constitutional context however commerce means only mercantile trade.3 The phrase to

regulate commerce has long meant to administer the lex mercatoria law merchant governing

167 IVhite Mountii 4acbe Bracks 448 U.S at 151

1U.S Coast art ci The Congress shall have the power.. to regulate commerce with foreign nations and

among the several states and with the Indian tribes

189 See Cotton Petroham Coip New Mexico 490 U.S 163 191-92 1989 a9wari 417 U.S 535 551-552 1974

190 See Robert Natelson The OngindUthrstandin.g of the Indian Commerce C1aue 85 DnNVER UN REv 201217

2007NatelsonWhen eighteen-century English speakers wished to describe interaction with the Indians of all kinds

they referred not to Indian commerce but to Indian affairs.

1915enok Tribe of Florida Florida 517 U.S 4445 199g

192 U.S Coast art cL

193
Natelson Jfrran 189 at 214
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purchase and sale of goods navigation marine insurance commercial paper money and
banking.194

Further study reveals that the common use of the phrase to regulate commerce and similar

phrases at the time of the Constitutional Convention almost
invariably meant trade with the

Indians and nothing more.. It was generally understood that such phrases referred to legal

structures by which lawmakers governed the conduct of the merchants engaged in the Indian trade

the nature of the goods they sold the prices charged and similar matters.195

The ability to distinguish reference to commercial activities and references to all other

activities was common in the vernacular of the time

When eighteenth-century English speakers wished to describe interaction

with the Indians of all kinds they referred not to Indian commerce but to

Indian affairs.196

Federal documents treated affairs as much broader term than trade or

commerce.197 An academic article studying of the Indian Commerce Clause states

1786 congressional committee report proposed reorganization of the

Department of Indian Affairs... Their
report

showed the departments

responsibilities as including military measures diplomacy and other aspects

of foreign relations as well as trade The congressional instructions to

Superintendents of Indian Affairs clearly distinguished commerce with

the Indians from other sometimes overlapping responsibilities Another

1787 congressional committee report listed within the
category

of Indian

affairs making war and peace purchasing certain tracts of their lands

fixing the boundaries between them and our people and preventing the

latter settling on lands left in possession of the former.198

There is therefore no basis to argue that the language of the Constitution
grants plenary authority

over any matter that concerns Indian affairs The text of that Constitutional provision provides only

authority over Indian commerce

Congress lack of authority over any Indian matters beyond those related to commerce

coupled with the lack of any authority to remove land from state without the consent of the state

1941d Thus commerce did not include manufacturing agriculture hunting fishing other land use property ownership

religion education or domestic family life This conclusion can be surprise to no one who has read the representations of

the Constitutions advocates during the ratification debates They explicitly maintained that all of the latter activities would

be outside the sphere of federal controL

195 Id at 215-16

196 Id at 216-17 Contemporaneous dictionaries show how different were the meanings of commerce and affairs The

first definition of commerce in Francis Allens 1765 dictionary was the exchange of commodities The first definition of

affair was done or to be done SamuelJohnsons dictionary defined commerce merely as of

one thing for another trade traffick It described affair as something to be managed or transacted The 1783

edition of Nathan Baileys dictionary defined commerce as trade or traffic also converse correspondence but it defined

affair as business concern matter thing omitted.l

198 Id at 217-18
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leads to the conclusioti that of the Gila Bend Act is unconstitutionaL Because the Trust

Application rests solely on the Secretarys exercise of unconstitutional authority the Secretary cannot

take the land into trust as requested by the Tribe
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The Trust Application is deficient in several respects The Application Land does not

comply with Gila Bend Acts several restrictions on characteristics of replacement land The

Application Landis within the boundaries of city or town It is also not contiguous with San Lucy

Village as required by the Act The Tribe reliance on BIA waiver of this contiguity requirement is

misplaced The BIA to which the Secretary delegated his authority to
grant

such waiver did so in

contravention of the
provision

of the Act Therefore that waiver is illegal and the Application Land

fails to comply with the requirements of the Act As result the Trust Application must be denied

as matter of law

Even assuming the contiguity waiver was effective and for purposes of argument setting

aside the fact that the Application Land is within the boundaries of city the Trust Application is

fatally deficient The
granting

of the
contiguity waiver is discretionary agency action The

discretionary waiver is necessary prerequisite for the Tribes Trust Application to comply with the

Act Therefore the taking of the Application Land into trust is discretionary act Any discretionary

agency action to secure federal land requires among other things NEPA Environmental Impact

Statement The Trust Application includes no Environmental Impact Statement This deficient

request precludes the granting of the Trust Application

Lastly all trust applications for gaming purposes must comply with IGRA The Tribe seeks

to avoid addressing the detriment its Trust Application has on the local communities It also

attempts to forego obtaining the approval of the Secretary and consent of the Governor of Arizona

which cannot legally be obtained in any event The Tribe
erroneously relies on the settlement-of-a-

land-claim exception The Gila Bend Act however was not settlement of land claim There was

never any daim as to the title or possession of the former reservation land There was never

dispute that the reservation land was held in trust for the Tribe The United States properly

condemned flooding easement and had the
necessary right to possess the Application Land as

result of flooding from the Dam That fact was also never in dispute The language of the Act

makes no reference to the settlement claims related to title or possession On the contrary the

legislative history of the Act shows that modifications of the language in the
original

bill were made

to avoid any confusion with
respect to the purpose of the Act Therefore the settlement-of-a-land-

claim exception does not apply The Tribe must secure the approval of the Secretary who must

consider the impact of the Trust Application on the local communities It must also obtain the

consent of Arizonas Governor which it cannot because the Governor is statutorily prohibited from

40
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consenting to the Trust Application While detennination of the dettimental impact to the local

communities would cause the Trust Application to fail the inability of the Tribe to obtain the States

consent is fatal to the Trust Application

Finally Congress lacks the constitutional authority to remove land from the
jurisdiction

of

the State of Arizona without the States consent The federal government only has the constitutional

authority to take land from state jurisdiction under the Enclave Clause Invoking the Enclave Clause

requires the consent of the State Arizona never consented to the Gila Bend Act As result the

provision
of the Act

authorizing the Secretary to take land into trust without the States consent is

unconstitutional The federal governments lack of legal authority to grant the Tribes request

requires that the Trust Application be denied

The City of Glendales opposition to the Tribes request for the Secretary to take the

Application Land into trust is supported by law The Trust Application fails to comply with the Gila

Bend Act IGRA and NEPA Moreover the Tribe
requests

the
Secretary to perfoim an

unconstitutional act The Secretary cannot comply with that request Therefore the Tribes Trust

Application must be denied In doing so the Secretary
will honor and preserve the social political

and financial status created by considerable effort of the State and the local communities The

Secretary will preserve the delicate balance with
respect to Indian gaming that the Indian tribes and

State worked diligent to achieve over many years

For all the reasons set forth herein it is the legal position of the City of Glendale that the

Secretary of the Interior must deny the Tohono Oodhams most recent Trust Application to take

land into trust
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HOUSE OF RPRESENTMJVES

PROVIDING FOR THE SETFLEMENT OF CERTAIN CLAIMS 01

THE PAPAGO TRIBE ARISING FROM THE OPERATION OF

PAINTED ROCK DAM AND FOR OTHER PURPOSES

SErrzMaaR 19 186.Committed to the CommiI.tee of the Whole House on the State

of the Union and ordered to be printed

Mr UnLL from the Committee on Interior andinsular Affairs

submitted the following

REPORT

To accompany H.R 42i6

1nchd1ns the cost estimate of the Congreionet fludget Offtcel

The Committee on the Interior and insular Affairs to whom was

referred the bill ER 4216 to provide for the settlement of certain

claims of the Papago Tribe arising from the operation of Painted

Rock Dam and for other purposes having considered the same

report favorably thereon with amendments and recommend that

the bill as amended do pass

The amendments are as follows

Page line strIke all after the enacting clause and insert the

following

Secno This Act mey be cited as the Oils Bend Indian Reservation Lends Re

placement Act

coNOREsSonAL rINDINOS

SEc 2. The Congress finds that

aecUon $08 of Public Law 91293 anthorlzea the Secretary of the interior to

exchange certain agricultural lands of the Gile Bend Indian Reservation Arizona

for public lends uitsble for farming

en examination of public tends within 100-mile radiUs of the reserveUn die

cIoed that those which might be au1tale for agriculture would require aubstential

Pedre1 outlays for construction of Irrigation systems roads education end health

facilities

the lack of an appropriate land base severely reterds the economic aett.suffi

ciency of the Oodham people of the Ofla Bend Indian Reservation contributes to

71-0060
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their high unemployment and acute health problems and results In chronIc
hig

costs fbr Federal services and transfer payments

This Act will facilitate replacement of reaenatiou lands with lends suitable fr

staneci economic use which Is not principally farming and do not require Fede
outlays for construction and promote the economic seIf-aufflciency of the Oodhan
Indian people

DSflNflONS

Sac For the purposes of this Act tha term
Central Arizona Project means the project authorized under title ill of

Colorado River Basin Project Act 82 St.L 881 48 U.C 162 eL seq.
Tribe means the Tohono Oodham Nation lbrmerly known as the Papago

Pribe of Arizona organized under section of the Act of June 18 1934 48 Stat

987 25 U.S.C 47
Secretary means the 8ecretary of the interior

San Lucy District means the political subdivision of the Tohono Oodham
Nation eerc1shig governmental functions on the Gile Bend Indian Reservation

ASSIONMEN OF IUSAI LANuS RXTMNUJ iOli1

Sac If the tribe assigns to the United States all right title and interest of
the tribe in 9880 acres of land within the Olla Bend Indian Reeervetion the Secre
tary of the Treasury shall pay to the authorized governing body of the tribe the sum
of $80 000 000$0 000000 In fiscal year 1988 $10 000000 In fiecel year 3989 and
io ooboob In rC4

year 1990together with interest accruing from the date clan
actment of this Act at rate determined by the Secretary of the Treasury taking
into consideration the average market yield on outstanding Federal obligations of

comparable maturity to be used for the benefit of the San Lucy District The Secre
tary shall eccapt any assignment under this subsection

The tribe shall be permitted to con tmue to hunt fish and gather on any lands

assigned to the United States under subsection of this section so long as such
lands remaIn in federal ownership

to With respect to any lands of the Gus Bend Indian Reservation which the tribe

does not assign to the United States the tribe shall have the right to withdraw
groundwater therefrom from walls havini capacity

of tees than th1rLyflve gallons

per minute and which era used only for domestic purposes

AUThOnizAioN OF APPROPRhTiON5

Sac EffectIve October 1987 there Is authorized to be appropriated such sums
as may be necessary to carry out the purposes of section

van or eErTl.EMEND FUNDS ACQUiSITION 07

Sac The Tribe shall Invest sums received under sectIon in Interest bearing

deposits and securities until espended The authorized governing body oF Lbs tribe

may spend the principal and the Interest and dividends accruing on such sums on
behalf of the Sen Lucy Dlstnct for land end water rights acquisition economic and
commnnity development and relocation costs Such Income may be used by the

tribe for planning and administration related to land and water rights acquisition

economic and community development and relocation for the San Lucy DIStrict

The Secretary shalt not be responsible for the review approval or audit of the

use and expenditure of the monies referred to In this section nor shall the Secre
tasy be subject to liability for any claim or cause of action arising from lie trIbes

use and expenditure of such monIes Mo portion of such monies shalt be used for per
capita payments to any members of the tribe

The tribe Is authorized to acquire by purchase private lands in an amount not

to exceed in the eggrste 9880 acres The tribe and the United States shall be

forever barred from asserting any and all claims for reserved water nghts with re
spect to any land acquired pursuant to this subsection

The 8ecret.ery at the request of the tribe shall held in trust for the benefit of

the tribe any land which the tribe acquires pursusnt to subsectierm cj which meets

the requirements of this subsection An land which the Secretary holds In trust

shall be deemed to be Federal Indian Iteservatian for all purposes Land does not

meet the requirements of this subsection If It is outside the Counties of Maricope
Final and Phns Arizona or within the corporate limits of any city or town LanuJ

meets the requirements of this subsection emily If it constitutes not more than three

separate areas consisting of contiguous tracts at least one of which areas shall be con-
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tiguous to San Lucy Village The Secretary may waive the requirements set forth in

the preceding sentence If he determines that additional areas are appropriate

el The Secretary shall establish water management plan for any land which is

held In trust under subsection which eacept as is necessary to be consistent with

the provisions of this Act wilt have the same effect as any management plan de

veloped under Arizons law

PSAL P1OPEPT tAXES

Sac With respect to any private land acquired by the tribe under section

and held in trust by the Secretary the Secretary shell make payments to the State

of Arizona and Its political subdivisions in lieu of real property taxes

hI The Secretary is authorized to enter Into agreements with the State of Arizona

and Its political subdivisions pursuant to which the Secretory may satisfy the obH

gation under subsection Ca in whole or in part through the transfer of public land

under his jurisdiction or interests therein inchidlng land within the Oils Bend

Indian Reservation or interests therein

WATSS DELIVSRY

Sac If the tribe acquires rights to the use of any water bi purchase rental or

exchange within the State of Arizona the Secretary at the request of the tribe

shall deliver such water at no cost to the United States through the main project

works of the Central Arizona Project to any land acquired under section 5e if in

the judgment of the Secretary sufficient canal capadty exists to convey such water

Provided thct deliveries of such water shall not displace deliveries of Central Arizo

na Project wstar The rate charged to the tribe for water delivery shall be the same

as that charged by the Central Arizona water Conservation Distnct pursuant to con

tracts entered Into pursuant to the Colorado River Basin Project Act 48 liS.C 1521

et seq. Nothing in this section shall be deemed to obligate the Secretary to con

struct any water-delivery system

WAtVER AND RaLsAse OV cLA1r.s 5vrnva OAT2

Sac The Secretary shall be required to carry out the obligations of this Act

only if within erie year after the enactment of this Act the tribe executes waIver

and release In manner satisfactory to the Secreta of any and all claims of water

rights or injuries to land or water rights including rights to both surface and

ground water with respect to all lands of the Oils Bend Indian Reservation from

time immemorial to the date of the xecut1on by the tribe of such waiver

Nothing in this section shall be construed as waiver or release by the Tribe

of sn claim where such claim arises under this AcL

The assignment referred to in sectIon and the waiver and release referred to

in this section shall not take effect until such time as the full amount authorized to

be appropriated In section has been appropriated by the Congress and paid to the

tribe

cOreruNcE WTii aupct .CT

Sac 10 No authority under thIs Act to enter Into contracts or to make payments ii

shall effective except to the extent end in such smounts as provided in advance

In appropriations Acts Any provision of this Act which directly or Indirectly au-

thorizea the enactment of new budget authority shall te effective only for fscal

years beginning after September 80 198

Amend the title to read as follows

To provide for the replacement of certain lands within the Oils Bend Indian Bee-

ervatlon and for other purposes

PURPOSE

The purpose of LB. 4216 introduced by Mr Udall for himself

and Mr McCaln and as amended by the Interior Committee is to

fulfill the purposes of section 308 of Public Law 9293 by provid

ing for replacement of Giia Bend Indian Reservation land with

land suitable for sustained economic use which is not principally

farming and does not require Federal outlays for construction to
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promote the economic self sufficiency of the Oodham Indian people
at Gila Bend and to preclude lengthy and costly fltlgation

Gila Bvid Reservation

President Chester Arthur1 by ExecuUve Order of December 12

1882 established 22400-acre reservation in southwestern Arizona
for distinct group of Oodham formeiy known as Papago Ind
ana living in the area of Gila Bend By Executive Order of June 17
1909 President William floward Taft reduced the reservation to its

present-dy size of 10297 acres The 800 current members of the

Tribe at this Bend are almost all full blood descendants of people

who lived along the banks of the Gila River for centuries Exten

awe rwns located on the reservation date to about 500

Creation and reduction of the reservation were events In an his

toric process by which these Indiana who had used and occupied
vast acreage of southern Arizona lost access to the more produc
tive lands in the Qua River basin The 16-square-mile reservation

one of tbree established to protect Papagos from increasing non
Indian settlement lies Sonoran desert and is divided by the Gila

River About ten square miles consist of the channel and flood

plain of the Gila River and low terraces of the Gila Bend plain
The rest is in the foothills and more rugged areas of the Oils Bend
Mountains

In May 1949 the Secretary of the Interior approved an extensive

report which outlined plan for the social and economic develop
ment of this Papago tribe and the discharge of the Federal Gov-

ermnents obligation to these Indians The report found that
fu117

two-thirds of the tribes 1000 members obtain precarious bveli

hood from subsistence farming small Øattla enterprises wood cut

ting and increasingly from seasonal off reservation employment at

low wages They suffer from malnutrition disease and the

other evils of extreme poverty In addition to variety of

health and educational efforts the report recommended an eco
nomic program that emphasized development of irrigated agricul

ture including 1200 acres at Oils Bend

Painted Rock Dam
Three months after the Papago Development Program was pub-

belied the Secretary signed letter to the Chief of the Ti Corps
of Engineers expressing no objection to proposal by the Corps to

construct Painted Rock Dam on the Oils River ten miles down
stream from the Qua Bend Reservation to provide flood protection
to the Weilton Mohawk and Yuma Mesa divisions of the Qua Rec
larnation Project and the City of Yuma Arizona Neither the Secre

tarys letter nor the subsequent project report of the Corps House
Document 881 81st Cong 1st Bess Sept 16 1949 included any
mention of the reservation or the dams potential effects on the rae

ervation and its inhabitants Congress subsequently authorized con
struction of Painted Rock Dam by the Act of May 11 1950 64 Stats

176 and the Corps began efforts to acquire flowage rights to lands

nnrnedzately upstream from the dam and to relocate persons living

on those lands
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In 1956 after initially having sought to purchase 7100 acres of

the reservation the Corps attempted to negotiate purchase of

flowage easement covering the same acreage The Corpe also

sought agreement on proposals to acquire land adjacent to the

town of Gila Bend to which Indians living in the reservoir could be

relocated During these negotiations the tribe was asked to consider

proposal for an acre-for-acre exchange of reservation lands for

public lands of equal value it rejected this proposal as well as

1957 proposal by the BIA to sell the reservation largely because of

express representations by Corps and BIA officials that flooding

would occur so infrequently as not to impair its ability to farm the

land within the flowage easement At the Lime non-Indians were

farming 876 acres of reservation land under lease from the tribe

The Corps completed construction of Painted Rock Dam in 1960

Having failed to reach agreement oneither an easement or ac9uisi
tion of relocation lands the United States on January 1961 initi

ated an eminent domain proceeding in federal district court to

obtain flowae easement In November 1964 the court granted

an easement giving the United States the perpetual right to occa

sionally overflow flood and submerge 728.8Z acres of the reserva

tion 75 percent of the total acreage and all structures on the land

as well as to prohibit the use of the land for human habitation

Compensation in the amount of $180000 was paid to the Bureau of

Indian Affairs on behalf of the tribe

Pursuant to the Act of August 20 1964 Public Law 88462 18

Stat 559 the Papagos living within the reservoir were relocated to

40-acre tract about one and half mites south of the reservation

and adjacent to the town Gila Bend Known as San Lucy viUage

this area and the reservation comprise the San Lucy Districts one

of the political subdivisions of the Tohono OOdham Nation

Floods

In 1968 the U.S Geological Survey issued report Water-supply

paper 1647-A prepared in cooperation with the Bureau of Indian

Affairs for use in assessing the economic potential of the Gila Beiç1

reservation The Bureau had asked for data regarding the possibili

ties of developing water supplies for range and Irrigation purposes

and an opinion on the possible efThcte of Painted Rock Dam With

respect to the possible effects of the dam the report states

When the reservoir behind the dam fills to the level of

the epillway all the reservation except for the part in the

Gila Bend Mountains will be inundated However the

long-range effects of inundation by high water likely will

be unimportant because the reservoir will receive water

only from infrequent maximum floods and the water will

not be retained permanently in the reservoir

The first major flooding of the reservation after construction of

the dam occurred In 1918-79 six-mile-long lake took eleven

months to recede off moat of the reservation Major flooding also

occurred in 1981 1988 and 1984 each time resulting in large

standing body of water The extant and duration of this flooding

wa far greater than was projected at the time the darn was au
thorized The floodwaters destroyed 750-acre farm that had been
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developed at tribal expense and precluded any economic use of rae

ervation lands

Successive deposits of saltcedar tamarisk seeds left by the floods

produced thickets so dense that economic use of the land was not

feasible BIA In 1988 estimated the cost of just clearing the saltce

dar and leveling the reservations erable land for farming at

$5000000 The tribe has not had discretionary funds available to

risk farming venture especially since all of the reservations

arabia land lies within the fiowage easement Private investors

have been unwilling to come on the reservation and farm because

of the peat uncertainty of flooding BIA has similarly been unwill

ing to invest funds in rehabilitating the lands productive capacity

Unable to put their reservation Jand base to economic use the

tribe in 1981 petItioned Congress for new reservation on lends In

the public domain which would be suitable for agriculture It atipu
lated that the new lands must have water rights equivalent to

those associated with the reservation lands for which they would

be exchanged

Section 808 studies

In 1982 Congress in section 808 of the Southern Arizona Water

Bights Settlement Act Public Law 9298 Stat 1214 author

ized and directed the Secretary of the Interior to exchange lands in

the public domain within his jurisdiction for those arabia lands of

the thia Bend Reservation which he determined had been rendered

unsuitable for agriculture due to flooding behind Painted Bock

Dam The ensuing study completed in October 1988 found all of

the arabia land of the reservation696 acresto be unsuitable

for agriculture The study also concluded that the combination of

repeated flooding silt deptio and salt cedar infestation has oh
literated any vestige of the former network of unpaved roads

thereby restricting access and rendering of little or no econonuc
value the remaining 4000-plus acres of the reservation otherwise

suitable for grazing livestock

Pursuant to the study ftndmp and section 808 of the 1982 Act
the Secretary contracted with the tribe for study to identify lends

within lO0.rnile radius of the reservation suitable for agriculture

and for exchange based on ownership location natural condztion

water soils land use water use economic factors arid environmen

tal concerns This study completed in April 1986 concluded that

none of the sites Identified were suitable from lands/water re

source standpoint and none were acceptable to the Tribe on socio

economic basis

Legislation

In view of the Iindings of the 1988 BJA study the tribe proposed

legislation to provide for the exchange of both agricultural and

range land within the reservation for Federal lands arid private

lands to be purchased by the Secretary Introduced as 5969 by

J4r Udal by request in June 3984 thIs legislation authorized en

8000000 grant and $6000000 for construction of an irrigation

system to serve 000 acres of land When initial findings of the

federal lands study became available it was apparent that the

costs for land and/or the water acquisition conetruction of water

Case 1:10-cv-00472-JDB   Document 52-3    Filed 06/10/10   Page 81 of 92



delivery system and operation maintenance nd repair OMR
costs for the delivery system would far exceed $30000000 The
98th Congress did not act on the measure

NEED

In its present condition the Gila Bend Indian Reservation is un
suitable for agriculture or grazing Although 5962 acres of the res

ervation are arable end at least 4500 of those acres are practice

bly irrigable the recent history of flooding and the uncertainty of

future flooding makes the substantial tribal federal or private in

vestment necessary to develop those lands for agriculture unwise

The tribe thus has reservation which for all practical purposes

cannot be used to provide any kind of sustaining economy Signifi

cant opportunities for employment or economic development in the

town of Gila Bend population 1600 simply do not exist

The Oodham people at Gus Bend are proud people desperate

for land base that can provide them realistic and reasonable op
portunfties for economic and social development Of the 425 of 800

tribal members who reside in 68 houses on the 40-acres at San

Lucy village per capita Income is barely $10O0 per year Most of

the other members living near the resevation in the surrounding

area are in comparable conditions Fully eighty percent of the able-

bodied work force is unemployed health conditions among the

members are marked by an unusually high incidence of hyperten

sion and diabetes and renal failure occurs at rate far above that

of the general population

The United States which created the Gila Bend Reservation and

is trustee for the tribe has sponsored or been party to variety of

actions including the construction of Gillespie and Painted Rock

Dams the cumulative effects of which have brought about the cur
rent situation in which the tribe cannot feasibly use its principal

physical assetsIts land and water resourcesto Su8taIn itself By
its enactment of Section 308 of Public Law 97-298 Congress recog

nized responsibility to exercise its plenary power over Indian af

fairs to find en alternative land based for the Oodham people at

Oils Ben
The tribe has pursued legislative remedy to its urgent dilemma

at Oils Bend rather than litigation on variety of potential legal

claims against the United States Such actions could include claims

for the taking of tribal trust lands by condemnation without ex

press authority from Congress for payment of unjust compensation

for the ifowage easement for damages to their land and water re

sources resulting from construction of both Painted Rock Dam end

Gillespie Dam and other dams upstream and for breach of trust

for failure to prosecute claims against third parties for damages to

their land and water resources Regardless of whatever merits

attach to these claims the process for resolving them in the courts

would be both lengthy and costly to all parties Por the tribe the

need to provide economic opportunities for their people at Gila

Bend is immediate

.1
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4216SUMMARY OP MAJOR PROVISIONS

As introduced 4216 provides for the United States to setti

the prospective claims of the tribe by authorizing payment
$30000000 to the tribe to be used for land and water rights acqu
sition and economic and community development and the Secri

tary of the Interior to hold in trust up to 9880 acres of replae
ment lands winch may be purchased by the tribe within Mancop
Pjnl and Pinia counties provided such land is outside the corpc
rate limits of any city or town The bill requires the tribe

return to assign to the United States all right title and interes
of the tribe in 9880 acres of land within the Gila Bend Reservatloi

and to execute waiver and release of all claims which th
tribe has against the United States for past injunes to land anc
water rights

LEGISLATIVE fl8TORY

Mr Udall introduced HR 4216 on February 24 1986 with Mr
McCain as cosponsor Senator Goldwater introduced companloii

bill 2106 on February 26 1986 with Senator DeConcini as co

sponsor
In the 98th Congress Mr Udall introduced H.R 5968 The Oils

Bend Land Exchange and Settlement Act by request No action

was taken on the bill

iiEAR1NS

The Committee held hearing on H.R 4216 on une 16 1986 at

which it received testimony from witnesses from the Corps of Engi
neers the Interior Depart.ment and the Tohono Oodham Nation

The Senate Select Committee on Indian Affairs held ssmilar

hearing on July 24

The Corps and Interior witnesses expressed opposition to the leg

Islation They questioned the viability of the tr1be potential legal

claims if litigated and whether the remed afforded the tribe in the

legislation might exceed what the tribe might win in courL The De
partment witness said the Department has filed notice of claims

against third parties upstream of the reservation which it intends

to pursue on behalf of the tribe within three to five years CFhe

Committee notes that the Departments teld Solicitor recommend
ed films these same claims in 1978 but no action was taken

Administration testimony did not address the specific provisions
of the leIslation nor whether the United States as trustee for the

tribe at Gila Bend has any responsibility to assist in resolving the

tribes inimethate needs for land and economic opportumty
The

Committee has not received formal report expressing the Adxnin
istrations position on the bill

The tribes witnesses in expressn support for the bill empha
sized that major component in their vIuation of the reservation

Is ts aS-2et unquantified Winters right to the surface and under

ground now of the Gila RIver with priority date of 1882 Ex

pressed in ternis of practicably irrigable acres times 5.4 acre-feet

this right could amount to as much as 82000 acre-feet The wit

nesses said th tribe thus views the value of their land and ita
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water and any damage claims against the United States and third

parties to be in excess of $100000000 Given the acuity of the prob
lems at Gila Bend and since any litigation to establish .theae

values would likely take many years the tribe strongly supports

the provisions of H.R 4216

OMMflTFE fiBCOMMxNiATON

On August 13 1986 the Committee adopted by unanimous voice

vote an amendment in the nature of substitute to ER 4216 and

recommended that the bill as amended be reported favorably to

the House

sECiION-5Y-SECflON ANM.YSXS OF COMMnTES AiENDMENT

The Committee substitute retains the major provisions of H.R
4216 as introduced it is premised on recognition of Federal re

sponsibility to address the pressing problems of the Oodham at

Gila Bend The provisions of the substitute with significant

changes from the original bill noted are as follows

Setion states the abort Utle as the Gila Bend Indian Reserve

lion Lands Replacement Act
Section states Congressional findings that

Congress authorized Section 808 P.L 97298 the ex

change of Oils Bend Reservation lands for public lands suite

ble for farming

study
of public lands within 100-mile radius uf the rea

ervation fatted to identify lands that would be suitable without

substantial federal outlays for construction of necessary infra

structure

lack of an appropriate land base for the Oodham at lila

Bend contributes to their high unemployment and acute health

problems and results In chronic high costs for Federal services

and transfer payments
this At will facilitate replacement of reservation lands

with lands suitable for sustained economic use which is not

principally farming and does not require Federal outlays for

construction and promotes the economic self-sufficiency of the

Oodham people
These findings replace those in the original bill which stressed

the need to settle prospective Oodham legal claims against the

United States as well as to provide alternative lands for the tribe

As auh they did not adequately reflect the principal purpose of

the legislationto provide suitable alternative lands and economic

opportunity for the tribe These findings apparently and regretta

bly prompted the Administration to focus its attention almost en-

tirely on the legitimacy of these potential claims and the extent of

the United States liability if they were brought rather then On fi

the broader responsibility of the United States as trustee to take

action to resolve the tribes linmedlate problem of an utterLy uneco
nomic land bass Accordingly the findings were revised

Section contains definitions The term Tribe has been

ehaMed to reflect the changs of the tribes items from Papago
Tribe to Tohono Oodham Nation since introduction of the origi

nal bill
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Section 4a provides that it the tribe assigns to the United

States all right title and Interest in 9880 acres of land within the
Gila Band Reservation the Secretary of the Treasury shall pay the
tribe $10000000 in each of fiscal years 1988 1989 and 1990 with
interest from date of enactment for the benefit of the San Lucy
District the governing body of the Gila Bend Reservation and the

Secretary of the Interior shall accept such assignment This provi
sion differs from the original bill in that it apread the payments to

the tribe over three fiscal years reflecting the Committees deeir
to minlnilze budgetary impacts and expectations as to the process

by which the tribe would use the funds to meet its needs
Section 4b provides that the tribe shall be permitted to hunt

fish and gather on any of the assigned lands so long as they
remain In federal ownership lo remove possible legal or policy
problems for the Secretary accepting the assignment or in any
subsequent disposition of the assigned lands the Committee revised
the onginal language of this subsection from treating hunting fish

ing and gathering on the assigned lands as retained rights to con
ditional right to use the land under permit

Section 4c provides that with respect to any reservation lands

not assigned to the United States the tribe shall have the right to

withdraw groundwater from wells having capacity of tess than

thirty-five gallons per minute and which are used only for domestic

purposes If the bill is enacted the tribe intends to retain approxi
mately 417 acres of reservation land in the immediate area of San
Lucy village which Include cemetery and other facilities used by
the village This new subsection ensures that they retain right to

maintain domestic wells within the definition of such wells under
Arizona law

Section replaces subsection 4Cc of the original bill and author
izes auch sums as necessary to make the paytnenta with interest as

prescribed in section 4a
Section provides for the use of settlement funds in language es

sentially the same as in section of the original bill Section 6a
provides that the tribe shall invest its Section funds in interest

bearing deposits and securities until expended and that the tribe

may spend principal interest and dividends accruing on such funds
on behalf of the San Lucy District for land and water rights acqui
sition economic and community development and relocation costs
and for administration related to such purposes

Section 6b is new subsection which provides that the Secre

tary shall not be responsible for the review approval or audit of

the use and expenditure of funds provided the tribe under this Ac
nor shall he be liable for any claims or causes of action arising
from the tribes use and expendMure of such funds not shall any
portion of the funds be used for per capita payments to any meim
here of the tribe The Committee intends that the tribe have great

flexibility in determining the use of funds provided under this Act.

Subsection hI was addeti in recognition of the Departments appro
priate concerns regarding the extent of the Secretarys responsbl
ity for tribal funds under this Act

Section 6c authorizes the tribe to purchase in the aggregate no
more than 9880 acres of private land New language has been
added at the request of the State of Arizona to bar the tribe and
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the United States from asserting any and all claims for reserved

water rights with respect to any lands acquired under this aubsec

tion

Section 6d provides that the Secretary at the
request

of the

tribe shall hold in trust as Federal Indian Reservation land ac

quired by the tribe under if it is within Maricopa Final and

Pima counties and outside the corporate limits of any city or town
Such land may be in no more than three separate areas consisting

of contiguous tracts but one such area must be contiguous to San

Lucy village The Secretary may waive the three-area requirement

If he deems it appropriate The Committee intends that the term

appropriate include circumstances in which the tribe might pur
chase private lands that while not entirely contiguous are suffl

clenty close to be reasonably managed as single economic or real

dent.ial unit

Section 6e requires the Secretary to establish water manage
merit plan for any trust land under which except as needed to

be consistent with this Act shall have the same effect as any man
agement plan developed under Arizona law

Section 7a and are identical to section 6a and in the bill

as introduced Section provides that with respect to any private

land taken in trust pursuant to Section the Secretary shall make

payments in lieu of real property taxes to the State of Arizona and

Its political
subdivisions Authorizes the Secretary to satisfy his

obligations under in whole or in part through transfer of

public lands or interests therein under his jurisdiction including

land within the Gila Bend Indian Reservation assigned to the

United States

Section directs the Secretary at the request of the tribe and at

no cost to the United States to deliver any water the tribe acquires

within Arizona by purchase rental or exchange through the main

project works of the Central Arizona Project to any land avquired

under Section 6c If he judges there is sufficient canal capacity to

convey such water new proviso has been added at the request of

the State of Arizn to ensure that deliveries of such water shall

riot displace deliveries of Central Arizona Project water The rate

charged to the tribe for water delivery shall be the same as that

charged by the Central Arizona Water Conservation District pursu-
ant to the Colorado River Basin Project Act 48-U.S.C 1521 et seq.

except for the proviso this section is Identical to section of the

originaI bill

Section 9a requires the Secretary to carry out his obligations

under this Act only If within one year of enactment the Tribe axe-

cutes waiver and release of any and all claims against the United

States for water rights to both surface and groundwater with re

spect to the Qua Bend Reservation from time immemorial to the

date of the waiver

Section 9h provides that nothing in this section shall be con
strued as waiver or release by the tribe of any claim which arises

under this Act
Section 9c provides that the assignment in Section and the

waiver and release In this section shall not take effect until the full

amount authorized to be
appropriated

in section has been appro

priated by the Congress and paid to the tribe

it
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The language of section lies been modifIed for purposes of clar

ity The substance is the same as in section of the original bill

Section 10 provides language identical to sectoii 10 of the orlgl

neZ bill to comply with the provisions of the Congressional Budget
Act

The Committee substitute deletes sectIon of the original bill

whIch directs the Secretary in consultation with the Director of

the Indian Health Service to provide water treatment facility to

provide domestic water as well as sewage disposal facihties to San

Lucy village within two years of enactment at an estimated cost of

5300O In vzew of information provided by the Indian Health

ervzce that the water and sewer systems at San Lucy village are

in good condition the Committee regards authorization of those

systems as unwarranted at this tune The Committee recognizes

the tribes concerns regarding the relatively high level of total dis

solved solids in the water it receives at San Lucy village through
the water system of the town of Olin Bend and Us possible adverse

effects on health Given the nature of the problem end the proximi

ty of the town to the village the Committee notes that jointly

funded effort by the tribe anª the town could provide more cast

effective means to resolve problem common to both

Bill numbar ILE 4216

Bill tit.1e The Gila Bend rndian Reservation Lends Replace

ment Act
Bill status As amended and ordered reported by the House

Committee on Interior and Insular Affairs on August 18 1986

Bill purpose This bill requires the Secretary of the Treasury

to make payments to the Tobono Oodbam Nation of $10 million

plus interest accrued from the date of enactment In each of fiscal

years 1988 1989 and 1990 and authorizes the appropriation of such

sums as rna be necessary to make the payments The tribe is to

use the monies for the purchase of new lands and the Secretary of

the Interior will be responsible for payments to the State of Arizo

na in lieu of property taxes on those lands Such .payinents may be

made at the Secretarys discretion either in the form of cash or

through transfer of land All payments are to be made only if the

tribe executes waiver and release of all clalina to rights with the

reepect to lands in the Gila Bend Reservation

EstImated cost to the Federal Government

59$ dbisi

1W 195 liii 199 1991

1s4aTh1ulk liva._..__..__.._.___...__.._._._...____ 15.7 11.4 12.1

Wi 11.4 17.1

12

COST AND BUDGETAR CONSIDaRATIONS

The analysis of the Congressional Budget Office on the costs of

H.R 4216 folIows

CONGRESSIONAL BUDOT OTflOE COST ESTThATE
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The costs of this bill fall primarily within budget function 800

Basis of eseimate

This estimate assumes that the bill is enacted by October 1986

and that all authorized sums are appropriated For the calculation

of accrued interest the interest rate assumptions underlying the

198 budget resolution were used Based upon information provided

by the Bureau or Reclamation CBO assumes that the Secretary of

the interior will make cash payments of property taes and e.sti

mates that annual payments would he between $10000 and

$50000
Estimated coat to State and local governments None
Estimate comparison None
Previous CBO estimate None
Estimate prepared by Paul DiNardo

10 Estimate approved by e.G Nuckols for James Bium As
sistant Director for Budget Analysis

NPLkTONARY MPACT STATRMEWr

The Committee finds that the enactment of 1311 4216 will resuft

in no Inflationary impact insofar as the national economy is con
cerned

OVERSWJT BThTME

The Committee endeavors to maintain constant oversight over

various Federal programs invo3ving indian Tribes In this regard it

will review the implementation of this legislation if it is enacted

No recommendations were received pursuant to Rule clause 1b
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