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Challenges. Sec. 9. That in the trial of all causes under the provisions
of this act, each party shall have the right to challenge per-
emptorily three jurors and no more.

Panelhow . SEC. 10. When, from any cause whatever, the panel shall

completed-  not be completed, or the jurors are not present, it shall be the
duty of the sheriff, by order of the court, o complete said
panel by summoning such members. ' '

Sec. 11. That all laws or parts of laws in conflict herewith
are hereby repealed, and this act shall be in force from and
after its passage.

[Translation.]’

An Act prohibiting the carrying of Weapons, concealed or other-. -
wise. '

‘Be it enacted by the Legislativé Assembly of the Territory
of New Mexico:

Carryln ~ Secmion 1. That, from and after the passage of this act, it shall
g wea- i

PoSs prokii- bq unlawful for any person to carry concealed weapons on their
persons, of any class of pistols whatever, bowie knife (cuchillo
de cinto), Arkansas toothpick, Spanish dagger, slung-shot, or
any other deadly weapon, of whatever class or description they
may be,no matter by what name they may be known or called,
under the penalties and punishment which shall hereinafter be
described. "

Firstconviction  SEC. 2. Be it further enacted : That if any person shall car-

. ry about his person; either concealed or otherwise, any deadly
weapon of the class and description mentioned in the preceding
section, the person or persons who shall so offend, on conviction,
which shall be by indictment in the district court, shall be
fined in any sum not less than fifty dollars, nor more than one
hundred dollars, at the discretion of the court trying the cause,
on the first conviction under this act; and for the second con-

Second %%'J:: viction, the party convicted shall be imprisoned in the county

ment. jail for a term of not less than three months, nor for more
than one year, also at the discretion of the court. trying the
cause.
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son dispuestos intes. En los condados de San Miguel, Rio
Arriba, y Bernalillo, el primer ltnes de Marzo y Setiembre, y
continuars una semansa si los negocios no estén dispuestos
antes. En los condados de Santa Ana, Socorro, y Dofia Ana,
el primer limes de Mayo, Setiembre y Noviembre, y continuara
una semana si los.-negocios no estan dispuestos 4ntes.

SEc. 9. Que en el juicio de todas las causas bajo las pro- Recusas.
visiones de este acto, cada una de las pdrtes tendran derecho
de desechar perentoriamente tres jurados y no mas.

.SEc. 10. Cuando, por cualquiera causa que sea, un jurado Lists,como se
0 est4 completo, 6 no estén presentes, seré el deber del algua. OmPlew:
¢il mayor, por érden de la corte, de llenar dicho jurado citando
tales miembros.

Sge. 11. Que todas las leyes, 6 partes de leyes, en conflicto
[con esto,] son por este abrogadas, y este acto tendré efecto
desde y despues de su pasaje.

Aprobado Febrero 2 de 1860.

———

Un Acto prohibiendo ‘el porte de Armas ocultas 6 de otra
‘ manera.

Decrétese por la Asamblea Legislativa del Territorio de
Nuevo Méjico:

Secoron 1*. Que desde y despues del pasaje de este acto no Parte de armas
sera legal para que ninguna persona porte armas sobre sus per- Pronibido.
sonas, ninguna pistola de cualesquiera clase que sea, ni bowie
‘knife (cuchillo de cinto) Arkansas toothpick, daga espafiola,
huracana, 6 cnalesquiera otra arma mortifera de cualesquiera
clase 6 descripcion que sea, no importa el nombre que tuviere
con que fuere conocida 6 llamada, bajo las penas y castigos
que sean en este acto despues descritas.

Sue. 2. Decrétese ademas: Que si cualesquiera persona Primera con-
portare sobre su persona, ya sea oculta s de otra manera, cual- " o™ Mults:
esquiera arms mortifera de la clase y descripcion mencionada
en la seccion anterior, la persona 6 personas que asi ofendan,
sobre conviccion, la cual sers por querella legal en la corte de
distrito, sera multada en cualesquiera suma que no baje de
cincuenta pesos, ni pase de cien pesos, 4 la discrecion de I corte
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Penalty fordis-  SEC. 8. Be it further enacted: That if ary person shall dis-

S wea  Charge or draw any deadly weapon, of the class or description

Rpons. set forth in the first scction of this act, in any baile or fandango,
or in any other public assembly whatever, the person who shall
so offend, on conviction thereof, which shall be by indictment
in the district court, shall be fined in any sum not less than one
hundred dollars, nor more than three hundred, "at the discre-
tion of the court trying the cause, or imprisoned in the county
jail for a term not less than three months nor more than one
year. :

Penalty foreut-  SEC. 4. Be it further enacted : That if any person in any

g o monnd- haile or fandango, or in any public assebly of whatever class

biles. or description it may be, shall fire off or discharge any firearm
of the class mentioned in the first section of this act, or shall
cut or wound any person with any description of deadly weapon
mentioned in the first section of this act, in any baile or fan-
dango, or in any other public assembly, and any death shall re-

Tncaseof death, it from said cut or wound so given, the person who shall so

murder wound or cut, on conviction, shall be considered guilty of mur-
der in the first degree, and shall suffer the penalty of death in
the said first degree.

Dutyofsherifts ~ Sgc. 5. Be it further enacted : That it shall be the duty of

o Ay P the sheriffy, their deputies, or constables, to arrest and take all
persons who shall be found with deadly weapons of the class
and description mentioned in the first section of this act, and
present them to some justice of the peace, or other authority,
to be examined ; and it shall also be the duty of the judges of
the district courts to cause, at the first term to be licld in cach

Sherifls and  gounty, the sheriffs and their deputies to-take an oath that they

constables to . . wiia

tuke oath. will truly and faithfully comply with the provisions of this act,
and that they will arrest at all times cvery person who shall
violate any of the provisions of this act.

Officorsioxsugs See. 6. Be it further cnacted : That none of the provisions of
this act shall be applied to the sheriffs, their deputies, or consta-
bles, in the execution of any process of the courts, or to con-
ductors of the mail, or to persons when actually on trips from

Travellers ex- ong fown Lo another in this Territory ; provided, that nothing
in this act shall be so construed as to permit the conductors of
mails, o travellers, to carry any deadly weapons, as mentioned
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que conozca la causa en la primera conviccion bajo esta ley;

-y por la segunda conviccion, la parte convicta sera encarcelada

en la carcel del condado por un término que no baje de tres 5?&';’:: el
meses ni pase de un afio, tambien 4 la discrecion de la corte celamiento.
que conozcea en la causa. '

Sec. 3. Decrétese ademas: Que si cualesquicra persona Disparando
disparare 6 sacare cualquier arma mortifera, de la clase 6 de- ™™ pemade.
scripcion citada en la primera seccion de este acto, en cuales-
quiera baile 6 fandango, 6 en cualesquiera otra reunion pablica,
de la clase que sea, la persona que asi ofenda, sobre conviccion
‘de lo mismo, la causa serd por querella legal en la corte de
distrito, ser4 multada en una suma que no baje de cien pesos,
ni pase de trescientos, 4 la discrecion de la corte que conozca
en la causa, 6 ser4 encarcelada en la carcel del condado por
un término que no baje de tres meses, ni pase de un afio.

Sec. 4. Decrétese ademas: Que si cualesquiera persona en Hiriendo en re-
algun baile 6 fandango, 6 en otra concurrencia pablica de la ‘g:;:’gg;fgg}"
clase y descripcion que sea, disparare 6 descargare alguna
arma de fuego de la clase mencionada en la seccion primera de
este acto, 6 que cortare 6 hiriere 4 alguna persona con cuales-
guiera descripcion de armas mortiferas mencionadas en la
primera seccion de este acto, en algun baile 6 fandango, 1 otra
concurrencia piblica, y resultare alguna muerte de la tal heri-
da 6 cortada asi dada, la persona que asi hiricre 6 cortare, sobre
conviecion, sera considerada culpada de muerte en el primer Muerte en pri-

grado, y sufrird la pena de muerte en dicho primer grado. mer grado-
Sec. 5. Decrétese ademas: Que sera el deber de los algua- peperes ge 1os

ciles mayores, sus diputados, 6 condestables, de arrestar'y figuacies, y
tomar toda persona que sca hallada con armas mortiferas, de dar fianzes.
la clase y descripcion mencionadas en la primera seccion de

este acto, y presentar lasa algun juez de paz, 4 otra autoridad,

para su examinacion ; y tambien sera el deber de los jueces de

distrito de causar, en la primera corte que sea tenida en cada

condado, que los alguaciles mayores y sus diputados presten
juramento que ellos bien y-fielmente cumpliran con las provi-

sicnes de este acto, y arrestarin en todv tiempo 4 todas las per-.

sonas que violaren cualesquicra de las provisiones de este acto.

Sec. 6. Decrétese ademas: Que ninguno de los provisos de Viejeros, &a.,
', esceptuados.

este acto seran aplicables al alguacil mayor, sus diputados, 6
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in-the first section of this act, on'their persons, after they shall
have arrived at the town or settlement.
Judges to give  SEC. T. Be it further enacted : That it shall be the'duty of
the several judges of the district court to give this act specially
in their charges to the grand juries at éach term of the court;
and further, it shall bé the duty of the grand juries, at each
term of the court, to make a special report whether there has
been any violation of the provisions of this act in their coun-
‘ ties since the last term of the court.
Repealing Sec. 8. That all laws or parts of laws in conflict with' thls-
S act are hereby repealed, and this act shall be in force and take
effect from and after its passage.
Tobepubkish-  SEC. 9. - That the Secretary of the Territory of New Mexico
" " be required to have this law published in the Santa Fé Gazette,
as soon as possible, for six successive weeks, for the information
of the people.
[Translation.]

“An Act regulating Mercantile Coparinerships.

- Be it enacted by the Legislative Assembly of the Territory
of New Mexico:

Whomsyes  SECTION 1.- That any two or mote persons in this Territory

o o may, and when they shall think proper, bind themselves mu-
taally, for a certain time -and under certain conditions, ‘to do
and follow at the same time various negotlatxon& on their own
common account and risk, or at that of each one of the part-
nets respectively, as well in the losses as in the profits that
may arise from said copartnership.

Good faithto  SEC. 2. The copartners or associates shall act in good faith,

B stascrads placing punctually in the concern the capital or services as
stipulated, under the penalty of indemnifying the others for
the damages which may arise. .

. Articles what Src. 8. The contract of copartnership should be made be-

&?,:‘;F"ho';“_ fore any court of record, or the clerk thereof, of the several

made. . counties by means of an indenture, authorized by any court
of recordd or the clerk thereof, which shall contain the chris-
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ny personsas they shall think fit, not execeeding seven, to
make orders from rime to time, such as may be suitable and
beneficial for every town, village, hamlet, or neighbourhood,
for preventing all harms by swine, in town, meadows,
pastures and gardens, in any respeet, and to impose  penal-
ties according to their best diseretions,

Chap. VIIL
An Act appointing some new Commis-
sioners of the Highways.

\ HEREAN there was an act made in the :\'mll' 1682, for

the connty of Monmouth, to enable Col. Lewis Morris,
Jolin Bound, and Joseph Parker, to lay ont highways, pas-
sages, ferry's, and making bridges and sueh like: there
being three of those persons disenabled for the true perform-
ance of the said sevvices, be il therefore cuocled by the
Governor, Couneil and Depnties now met and assembled,
and by the authority of the same, that John Frogmerton,
Jolin Slocame, and Nicholas Brown, in the stead and room
of Col. Lewis Morris, John Bound, andd Joseph Parker, be
made capable and hereby invested with the same power to
all intents and purposes in the said premises; as the afore-
said Col. Lewis Morris, John Bound, and Joseph Parker,
were by the said acts,

Chap. ITX.
An Act against wearing Swords, &e.

‘ HEREAN there hath been @reat complaint by the in-

habitants of this Provinee, that several persons wear-
ing swords, daggers, pistols, divks, stilladoes, skeines, or
any other unusual or unlawful weapons, by reason of which
several persons in this Provinee, receive great abuses, and
put in great fear and quarrels, and challenges made, to the
great abuse of the inhabitants of this Provinee.  Be it there-
Jore enacted by the Governor, and Council. and Deputies
now met in General Assembly, and by authority of the same,
that no person or persons within this Provinee, presume

to send any challenge in writing, by word of mouth,
19
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or message, toany person to fight, upon pain of being im-
prisoned during the space of six months, without bail or
mainprize, and forfeit ten ponnds: and whosoever shall ex-
cept of such challenge, and not discover the same to the
Governor, or scme publick officer of  the peace, shall forfeit
the <t of ten pounds : the one moiety of the said forfeiture
to be paid unto the Treasurer for the time heing, for the
pablic use of the Provinee, and the other moiety to sueh
prersont or persons s shall diseover the same, and make proof
thereol in any conrt of record within this Provinee, to be e
covered by the nsual zetion of  debt, inany of the said
comrts,  Awd be il further enacted by the anthority afore-
saidd, that no person o persons after pmblication hereof,
shall presume privately to wear any pocket pistol, skeines,
stilladers, dageers or divks, or other unusual or unlawful
weapons within this Provinee, npon penalty for the first
oflfenee five poonds, and to be committed by any justice of
the peace, his warrant before: whom proofs thereof shall he
made, who is hereby authorized to enguirve of and proceed in
the same, and Keep in enstody till he hath paid the said five
pornds, one hall to the publie treasury for the use of this
Provinee, and the other half to the informer:  And if such
person shall awain offend against this law, he shall be in like
neinner committed aipon proof thereof before any justice of
the peaces to the common gaol, there to remain till the next
sessions, and npen convietion thereof by verdiet of twelve
men, shall reevive judement  to be in prison six month,
ad Py ten ponnds for the use afovesaid.  And be it fur-
he v epoeteod by the anthority aforesaid, that no planter shall
vide or o armead with sword, pistol. or dagger, npon the
penality of five pomnds, to he Jevied as aforesaid, exeepting
all officers, eivil and military, and soldiers while in actual
serviee, asalso all stramgers, travelling npon their lawfnl oe-
ensions thro” this Provinee, hehaving themselves peaceably.
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Benefit of cler-
gy and petit
treason abol-
1shed.

1764, 56 & 69.

Officers’ author-

Cuap. 134. Skcr. 1. [PART 1v.

or when the amount or value thereof does not exceed twenty dollars,
the same may be prosecuted for by complaint before a police court
or a justice of the peace, who shall have jurisdiction thereof, concur-
rently with the court of common pleas and the municipal court.

Sect. 15. The plea of benefit of clergy, and the distinction be-
tween murder and petit treason, are abolished, and the last named
offence shall be prosecuted and punished as murder.

TITLE IE.

Of proceedings in criminal cases.

Cuarrer 134. Of proceedings to prevent the commission of crimes.

CuarTer 135. Of the arrest and examination of offenders, commitment
for trial, and taking bail.

Cuarrer 136. Of indictments and proceedings before trial.

Cuarter 187. Of trials in criminal cases.

Cuarprer 138. Of appeals, new trials, and exceptions, in criminal cases.

Cuarrer 139. Of judgments in criminal cases, and the execution
thereof.

Cuarpter 140. Of coroners inquests.

Crarrer 141. Of the taxation, allowance and payment of costs in crim-
inal prosecutions.

Cuarrer 142. General provisions concerning proceedings in criminal
cases,

CHAPTER 134.

OF PROCEEDINGS TO PREVENT THE COMMISSION OF CRIMES.

SecrioN SecTioN

1. Officers, authorized to keep the peace.| 13. Persons committed for not recognizing,
2. Complaint, how made. how discharged.

3. Arrest. 14. Recognizances to be transmitted to the
4. Trial—Recognizance to keep the peace. court.

5. Party, when to be discharged. 15. f when to be required, on
6. Refusing to recognize, 1o be committed. view of the court or magistrate.

7. Complainant, when to pay costs. 16. Persons who go armed, may be required
8. Payment of costs in other cases. to find sureties for the peace, &c.

9. Appeal allowed. 17. Court may remit part of penalty for-
10. On appeal, witnesses to recognize. feited.
11. Proceedings upon an appeal. 18. Surety may surrender his principal,
12. Recognizance, when to remain in force. who may recognize anew.

Secrion 1. The justices of the supreme judicial court, the jus-

ized to keep the tices of the court of common pleas, justices of police courts, in vaca-

peace.
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tion as well as in open court, and also all justices of the peace, shall
have power to cause all laws, made for the preservation of the public
peace, to be kept, and in the execution of that power, may require
persons to give security to keep the peace, or for their good beha-
vior, or both, in the manner provided in this chapter.

Secr. 2. Whenever complaint shall be made to any such magis- Complaint, how
trate, that any person has threatened to commit an offence against the ™29
person or property of another, the magistrate shall examine the com-
plainant, and any witnesses who may be produced, on oath, and re-
duce such complaint to writing, and cause the same to be subscribed
by the complainant.

Sect. 3. If; upon examination, it shall appear that there is just Arrest.
cause to fear that any such offence may be committed, the magistrate 1754, 26, § 2.
shall issue a warrant under his band, reciting the substance of the
complaint, and requiring the officer, to whom it may be directed, forth-
with to apprebend the person complained of, and bring him before
such magistrate, or some other magistrate or court having jurisdiction
of the cause.

Sect. 4. When the party complained of is brought before the Trial.
magistrate, he shall be heard in his defence, and he may be required Recognizance
to enter into a recognizance, with sufficient sureties, in such sum as ;;’e';ﬁgl’ the
the magistrate shall direct, to keep the peace towards all the people ¢ Mass. 497.
of this Commonwealth, and especially towards the person requiring 3 p s s,
such security, for such term as the magistrate may order, not exceed- 1833, 63, §§ 1,
ing six months, but shall not be bound over to the next court, unless **
he is also charged with some other offence, for which he ought to be
held to answer at such court.

Sect. 5. Upon complying with the order of the magistrate, the Party, when to
party complained of shall be discharged. be discharged.

Sect. 6. If the person, so ordered to recognize, shall refuse or Refusingto re-
neglect to comply with such order, the magistrate shall commit him totmeeres °°
to the county jail, house of correction, or house of industry, during 1833,63, § 1
the period for which he was required to give security, or until he shall
so recognize ; stating, in the warrant, the cause of commitment, with
the sum and the time for which security was required.

Secr. 7. If, upon examination, it shall not appear that there is Complainant
just cause to fear that any such offence will be committed by the par- costs. -
ty complained of, he shall be forthwith discharged ; and if the mag-
istrate shall deem the complaint unfounded, frivolous or malicious, he
may order the complainant to pay the costs of prosecution, who shall
thereupon be answerable to the magistrate and the officer for their
fees, as for his own debt.

Sect. 8. When no order respecting the costs is made by the Payment of
magistrate, they shall be allowed and paid, in the same manner as costs 23t i other
before justices in criminal prosecutions ; butin all cases, where a per- 1824, 1“:’8,82.
son is required to give security for the peace, or for his good be- 183 151,84
havior, the court or magistrate may further order that the costs of
prosecution, or any part thereol, shall be paid by such person, who
shall stand committed, until such costs are paid, or he is otherwise
legally discharged.

Secr. 9. Any person aggrieved by the order of any justice of Appealallow-
the peace, or of a police court, requiring him to recognize as afore- 1833, 63, § 1.
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On appeal,
witnesses to
recognize,

Proceedings on
appeal.

Recoguizance,
when to remain
in force.

Persons com-
mitted for not
recognizing,
how discharged.

Recognizances
to be transmit-
ted to the court.

— when to be
required on
view of the
court or magis-
trate.

Persons who go
armed may he
required to find
sureties for the
peace, &ec.
1794, 26, § 2.

Court may re-
mit part of pen-
alty.

7 Mass. 397.
1810, 80.

Surety may
surrender his

Cuap. 184. Skcr. 10—18. [PART 1V.

said, may, on giving the security required, appeal to the court of com-
mon pleas, next to be held in the same county, or, in the city of
Boston, to the municipal court.

Secr. 10. The magistrate, from whose order an appeal is so
taken, shall require such witnesses, as he may think necessary to sup-
port the complaint, to recognize for their appearance at the court to
which the appeal is made.

Secr. 11.  The court, before which such appeal is prosecuted,
may affirm the order of the justice, or discharge the appellant, or
may require the appellant to enter into a new recognizance, with suf-
ficient sureties, in such sum, and for such time, as the court shall think
proper, and may also make such order, in relation to the costs of
prosecution, as may be deemed just and reasonable.

Secr. 12. If any party appealing shall fail to prosecute his ap-
peal, his recognizance shall remain in full force and effect, as to any
breach of the condition, without an affirmation of the judgment or or-
der of the magistrate, and shall also stand as a security for any costs,
which shall be ordered, by the court appealed to, to be paid by the
appellant.

Secr. 13.  Any person, committed for not finding sureties, or re-
fusing to recognize, as required by the court or magistrate, may be
discharged by any judge or justice of the peace, on giving such se-
curity as was required.

Sect. 14. Every recognizance, taken pursuant to the foregoing
provisions, shall be transmitted by the magistrate to the court of com-
mon pleas for the county, or, in the city of Boston, to the municipal
court, on or before the first day of the next term, and shall be there
filed of record by the clerk.

Sect. 15. Every person who shall, in the presence of any mag-
istrate mentioned in the first section of this chapter, or before any
court of record, make an affray, or threaten to kill or beat another, or
to commit any violence or outrage against his person or property, and
every person, who in the presence of such court or magistrate, shall
contend with hot and angry words, to the disturbance of the peace,
may be ordered, without process or any other proof, to recognize for
keeping the peace, or being of good behavior, for a term not exceed-
ing three months, and in case of refusal, may be committed, as before
directed.

Sect. 16. If any person shall go armed with a dirk, dagger,
sword, pistol, or other offensive and dangerous weapon, without rea-
sonable cause to fear an assualt or other injury, or violence to his
person, or to his family or property, he may, on complaint of any
person having reasonable cause to fear an injury, or breach of the
peace, be required to find sureties for keeping the peace, for a term
not exceeding six months, with the right of appealing as before pro-
vided.

Sect. 17. Whenever, upon a suit brought on any such recog-
nizance, the penalty thereof shall be adjudged forfeited, the court may
remit such portion of the penalty, on the petition of any defendant,
as the circumstances of the case shall render just and reasonable.

Sect. 18. Any surety in a recognizance to keep the peace, or
for good behavior, or both, shall have the same authority and right

App. 52



Case 1:15-cv-00162-C,I_<K Document 46-3 Filed 02/18/16
TITLE I ] Cuar. 135. Secr. 1—2.

to take and surrender his principal, as if he had been bail for him in
a civil cause, and upon such surrender shall be discharged, and ex-
empt from all liability, for any actof the principal subsequent to such
surrender, which would be abreach of the condition of the recogniz-
ance ; and the person, so surrendered, may recognize anew, with suf-
ficient sureties, before any justice of the peace, for the residue of the
term, and thereupon shall be discharged.

CHAPTER 135.

OF THE ARREST AND EXAMINATION OF OFFENDERS, COMMITMENT
FOR TRIAL, AND TAKING BAIL.

SECTION SecrIoN
1. Officers, empowered to act under this| 15. Testimony may be reduced (o writing.
chapter. 16. Prisoner, when to be discharged.

2. Complaints, warrants, and summonses
for witnesses.
3. In what counties warrants may be ex-
ecuted.
4. Prisoners, when to be brought before
magistrale, on arrest, &c.
5. Magistrate, if be take bail, to return the
recognizance to court, &e.
6. Officer, how to proceed il prisoner is
not bailed
7, 8. Prisoner when to be carried to the
county whence the warrant issued.
9. Magistrate may adjourn the examina-
tion, &c.
10. In case of default, magistrate to certify
recognizance to C. C. Pleas.
1 Proceedings, when the party fails to
recognize.
12, 13, 14. Manner of conducting the ex-
amination.

Secrrox 1.

17. &£
mitted.

18. Witnesses to recognize.

19. Witnesses, when to recognize
sureties.

20. Recognizances of married women and
minors.

21. Witnesses, refusing to recognize, to be
committed.

22. Prisoners, by whom let to bail.

23. Examining magistrate may have as-
sociates.

24. Examinations and recognizances to be
returned.

25. Commitments, when to be superseded,
and recognizances discharged.

26. Orders therefor, how to be filed, and
effect thereof.

27, 28, 29, 30. Proceedings on forfeited re-
cognizances.

when to be bailed, or com-

with

For the apprehension of persons charged with of-

fences, the justices of the supreme judicial court, justices of the court
of common pleas, justices of any police court, in vacation as well as
in term time, and all justices of the peace, are authorized to issue pro-
cess, to carry into effect the provisions of this chapter.

Secr. 2. Upon complaint, made to any such magistrate, that a
criminal offence has been committed, he shall examine on oath the
complainant, and any witnesses produced by him, and shall reduce
the complaint to writing, and shall cause the same to be subscribed
by the complainant ; and if it shall appear that any such offence has
been committed, the court or justice shall issue a warrant, reciting the
substance of the accusation, and requiring the officer, to whom it shall
be directed, forthwith to take the person accused, and to bring him
before the said court or justice, or before some other court or magis-

App. 53
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the condition, without an affirmation of the judgment or order of the
magistrate, and shall also stand as a security for any costs which
ﬁn::l be ordered by the court appealed to, to be paid by the appel-
A s 13. {&ny person committed for not finding sureties, or refusing Not recog-
to recognize as required by the court or magistrate, may be discharg- o g
.\ ﬁ by e::lny judge or justice of the peace on giving such security as was
uired.
‘s §14 Every recognizance taken in pursuance of the foregoing Recogni-
Eﬂslons shall be transmitted by the magistrate to the district court Znces trans-
the county on or before the first day of the next term, and shall cour.
be there filed of record by the clerk. , :
~ §15. Any person who shall, in the presence of any magistrate When re-
mentioned in the first section of this statute, or before any court of Gew of "
record, make an affray, or threaten to kill or beat another, or to com- court &c. -
mit any violence or outrage against his person or property, and every -
Eson who, in the presence of such court or magistrate, shall con-
- tend, with hot and angry words, to the disturbance of the peace, may
be ordered, without process or any other proof, to recognize for keep-
ing the peace and being of good behavior, for a term not exceeding
- six; months, and in case of refusal may be committed as before di-

- § 16. If any person shall go armed with a dirk, dagger, sword, pis- J somesro

- tol or pistols, or other offensive and dangerous weapon, without rea- glve sscui-
sonable cause to fear an assault or other injury, or violence to his per- e
son, or to his family, or property, he may, on complaint of any other
person having reasonable cause to fear an injury or breach of the

~ peace, be required to find sureties for keeping the peace for a term not

~ exceeding six months, with the right of appealing as before provided.

' § 17. Whenever, upon a suit brought on any such recognizance, Part of pe-
the penalty thereof shall be adjudged forfeited, the court may remit jeq” "™
such portion of the penalty on the petition of any defendant, as the
circumstances of the case shall render just and reasonable.
~ § 18. Any surety in a recognizance to keep the peace or for good Surety may
ﬂﬁsavior or l))roth, shall have th%a same authority and rr)ighl; to takegand f:irr:gi';g?-r
surrender his principal as if he had been bail for him in a civil cause,
and upon such surrender shall be discharged and exempt from all li-

_ ability for any act of the principal subsequent to such surrender, which
would be a breach of the condition of the recognizance; and the per-
son so surrendered may recognize anew, with sufficient sureties, be-
fore any justice of the peace for the residue of the term, and thereup-

on shall be discharged.

AN ACT making general provisions concerning crimes
and punishments.

1. That every person who shall be aiding in the commission of Acgesfory
any offence, which shall be a felony either at common law or by any fore the fact,
statute now made, or which shall be hereafter made, or who shall be hioy, HEGaS.
accessory thereto before the fact, by counselling, hiring or otherwise
procuring such felony to be committed, shall be punished in the same
manner as is or shall be prescribed f(X ptBe é))lmishment of the princi-

pal felon.
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TITLE XXXI,
CHAPTER 162,

—

Officers author-
ized to Keep, the
peace.

Complaint, how
made.

Trial, recogni-
Zance.
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8 do., 73
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PREVENTION OF CRIME.

TITLE XXXI.

Or ProceepiNgs IN CrimiNAL Casks.

Chapter 162. Of Proceedings to prevent the Commission of Crime.

Chapter 163. Of the Arrest and Examination of Offenders, commit-
ment for Trial and taking Bail. '

Chapter 164. Of Indictments and Proceedings before Trial. ‘

Chapter 165. Of Trials in Criminal Cases. :

‘Chapter 166. Of new Trials and Exceptions in Criminal Cases.

Chapter 167. Of Coroners’ Inquests. |
Chapter 168. Of Judgments in Criminal Cases and the Execution
thereof. : '
Chapter 169. OfCFees of Officers and Ministers of Justice in Criminal
ases.
Chapter 170. Miscellaneous Provisions concerning Proceedings in
Criminal Cases. SV

CHAPTER 162.

OF PROCEEDINGS TO PREVENT THE COMMISSION OF CRIME,

Secrion 1. The justices of the supreme court, judges of county
courts, circuit court commissioners, aﬁ) mayors and recorders of ci-
ties, and all justices of the peace, shall have power to cause all laws
made for the preservation of the public peace, to be kept, and in the
execution of that power, may require persons to give security to keep
the peace, in the manner provided in this chapter.

Sec. 2. Whenever complaint shall be made in writing and on
oath, to any such magistrate, that any person has threatened to com-
mit any offence against the person or property of another, it shall be
the duty of such magistrate to examine such complainant, and any wit-
nesses who may be produced, on oath, to reduce such examination to
writing, and to cause the same to be subscribed by the parties s0 ex-
amined.

Skc. 3. If it shall appear from such examination, that there is just
reason to fear the commission of any such offence, such magistrate
shall issue a warrant under his hand, directed to the gheriff or any
constable of the county, reciting the substance of the comp]aint,'and
commanding him forthwith to apprehend the person so complained
of, and bring him before such magistrate. :

Sec. 4. When the party complained of is brought before the mag-
istrate, he shall be heard in his defence, and he may be required to
enter into a recognizance with sufficient sureties, in such sum as the
magistrate shall direct, to keep the peace towards all the people of

App. 56
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this state, and especially towards the person requiring such security, TITLE XXXI.
for such term as the magistrate may order, not excee CEArTERAD.

ding one year, ;
but shall not be bound over to the next court, unless he isgalso cl):arg-,

ed with some other offence, for which he ought by law to be held to
answer at such court,

Sec. 5. Upon complying with the order of the magistrate, the par- Party, when dis-
ty complained of shall be discharged. charged.

Sec. 6. If the person so ordered to recognize, shall refuse or neg- Refusing o re-
lect to comply with such order, the magistrate shall commit him to So8mz 1 be
the county jail, during the period for which he was required to give '
security, or until he shall so recognize; stating in the warrant the
cause of commitment, with the sum and the time for which such se-
curity was required.

Sec. 7. If, upon examination, it shall not appear that there is Just oomnr ibanh
cause to fear that any such offence will be committed by the party com- when to pay

lained of, he shall be forthwith discharged ; and if the magistrate shall “**
geem the complaint unfounded, frivolous or malicious, he shall order
the complainant to pay the costs of the prosecution, who shall there-
upon be answerable to the magistrate and the officer (‘officers ) for their
fees, as for his own debt.

Sec. 8. When no order respecting the costsis made by the magis- payment of cost
trate, they shall be allowed and paid in the same manner as costs be- i» other cascs.
fore justices in criminal prosecutions; but in all cases where'a per-
son is required to give security to keep the peace, the court or mag-
istrate may further order that the costs of prosecution, or any part
thereof, shall be paid by such person, who shall stand committed, un-
til such costs are paid, or he is otherwise legally discharged.

Sec. 9. Any person aggrieved by the order of any justice of the gppeal allowed.
peace, requiring him to recognize as aforesaid, may, on giving the re-
cognizance tokeep the peace required by such order, appeal to the
circuit court for the same county. -

Sec.10. The justice from whose order an appeal is taken, shall Witnesscs tore-
require such witnesses as he may think necessary to support the com- 5%
plaint, to recognize for their appearance at the court to which the
appeal is made.

Sec. 11. The court before which such appeal is prosecuted, may Court may afirm
affirm the order of the justice, or discharge the appellant, or may re- or discharge ap.
~ quire the appellant to enter into a new recognizance, with sufficient pellant, &e.
sureties, in such sum, and for such time, not exceeding one year, as
the court shall think proper, and may also make such order in rela-
tion to the costs of prosecution, as may be deemed just.

Sgc. 12. If any party appealing shall fail to prosecute his appeal, Recognizance,
his recognizance shall remain in full force and eﬁ{:ct, as to any breach J\gn to remain
of the condition, without an affirmation of the judgment or order of
the justice, and shall also stand as a security for any costs which shall
be ordered by the court appealed to, to be paid by the appellant.

Sec. 13. Any person committed for not finding sureties, or refusing Person commit.

% > i 3 SEores . .. ted how dischar-
to recognize, as required by the court or magistrate, may be discharg- 4.
ed by any judge, circuit court commissioner or justice of the peace,
on giving such security as was required. \

Skc. 14. Every recognizance, taken pursuant to the foregoing pro- {f:mm:&% o
visions, shall be transmitted by the magistrate to the clerk of the cir- clerk of court.
cuit court for the county, within twenty days after the taking thereof,
and on or before the next term of such court, and shall be filed by
such clerk.

App. 57
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Sitaper sy, Sec. 15. Every person who shall, in the presence of any magis-
trate mentioned in the first section of this chapter, or before any court

CHAPTER 163.

Breach of peace Of record, make an affray, or threaten to kill or beat another, or to
’,;‘m‘;f;i':g"& commit any violence or outrage against his person or property, and

every person who, in the presence of such court or magistrate, shall

contend with hot and angry words, to the disturbance of the peace,

may be ordered, without process or any other proof, to recognize for
keeping the peace, for a term not exceeding six months, and in case
of refusal, may be committed as before directed. i
Person going Sgec. 16. If any person shall go armed with a dirk, dagger, sword,
:;gﬂo‘f&%d & pistol, or other offensive and dangerous weapon, without reasonable
peace. cause to fear an assault or other injury, or violence to his person, or to
his family or property, he may, on complaint of any person havin
reasonable cause to fear an injury or breach of the peace, be require
to find sureties for keeping the peace, fora term not exceeding six
months, with the right of appealing as before provided. '
Courtmay remit  SEC. 17. Whenever upon a suit brought on any recognizance en-
part of penaliy. tered into in pursuance of this chapter, the penalty thereof shall be
'~ adjudged forfeited, the court may remit such portion of the penalty,
on the petition of any defendant, as the circumstances of the case shall
render just and reasonable. :
Surety may sur-  SEC. 18. Any surety in a recognizance to keep the peace, shall
‘;‘i’;ff’;gl‘:“p;}”' have the same authority and right to take and surrender his principal
surrender. as in other criminal cases, and upon such surrender shall beg
ed and exempt from all liability for any act of the principal subse-
quent to such surrender, which would be a breach ofP the condition of
the recognizance; and the person so surrendered may recognize
anew, with sufficient sureties, before any justice of the peace or cir-
cuit court commissioner for the residue of the term, and shall there-
upon be discharged.

CHAPTER 163.

OF THE ARREST AND EXAMINATION OF OFFENDERS, COMMITMENT FOR
TRIAL AND TAKING BAIL.

What officers . . SO
may isaue pro- excepting such offences as are cognizable by justices of the peace, the

cosa for thoarre®t justices of the supreme court, judges of the county cowrts, circiuit
" court commissioners, mayors and recorders of cities, and all justices
of the peace, shall have power to issue process and to carry into effec
the provisions of this chapter. i

Skc. 2. Whenever complaint shall be made to any such magistrate,
Compleinant, &c.

o aiued.~ that a criminal offence, not cognizable by a justice of the peace, has

been committed, he shall examine on oath the complainant, and any
witnesses who may be produced by him.

Proceedings if it SEC. 3. If it shall appear from such examination, that any criminal

appear thatan  offonce, not cognizable by a justice of the peace, has been committed,
offence has been : - il i )
committed. the magistrate shall issue a warrant, directed to the sherift or any

constable of the county, reciting the substance of the accusation, and

App. 58
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Prevention of Crimes.

TITLE III.

OF PROCEEDINGS IN CRIMINAL CASES.

Cunar. 14. Of proceedings to prevent the commission of crimes.
15. Of arrest and commitment,

1G. Of coroners’ inquests,

17. Of bail in criminal cases.

18. Of examining courts.
19. Of grand jurics.

20. Of indictments, presentments and informations, and pro-

cess thereon.

21. Of trial and its incidents.
22, Of cxceptions, writs of crror and exccution of judgment.
93, Of taxation and allowance of costs,

24, Of contempts of court.

25. Of general provisions concerning proceedings in criminal

cases,

26. Of criminal proceedings against slaves, free negroes and

mulattoes.

CIIAP. XIV.

OF PROCEEDINGS TO PREVENT

SEcTION
1. Officers authorized to keep the
peace.
2, Complaint, how made.
3. Arrest,
4. Trial. Recognizance to keep the
peace,
5. Party, when discharged.
G. Refusing to recognize, to he com-
mitted.
7. Complainant when to rny costs.
8. Payment of costs in other cases.
9. Appeal allowed.
10. On appeal, witnesses to recognize.
11. Proccedings on appeal.

THE COMMISSION OF CRIMES.

SecTION

12. Recognizance, when to remain in
force.

13. Persons committed for not recog-
nizing, how discharged.

14. Recognizances to be transmitted
to court.

156, Recognizances, when to be requir-
ed on view of the court or ma-
gistrate.

16. Persons who go armmed wmay bo
required to find surctics of the
peace, &e.

17. Persons not of good fame to give
surcty for good behaviour,
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1. The judges of the supreme court of appeals, the judges of the ofiicers autho-

and commissioners in chancery within their respective jurisdictions,
shall have power to cause all laws made for the preservation of the
public peace, to be kept, and in the execution of that power, may re-
quire persons to give security to keep the peace, or for their good be-
haviour, or both, in the manner hercinafter provided.

2. Whenever complaint shall be made to any such inagistrate that Complaint how

there is good causc for fear that any person intends to commit an o

fence against the person or property of another, the magistrate shall
examine the complainant and any witnesses who may be produced on
oath, and reduce such complaint to writing, and cause the same to be

subscribed by the complainant,

3. If upon examination, it shall appear that there is just cause to Awest.

fear that any such offence may be committed, the magistrate shall is-
suc a warrant under his hand, reciting the substance of’ the complaint,
and requiring the officer to whom it may be dirccted, forthwith to ap-

prehend the person complained of,

and bring him before such magis-

trate, or some other magistrate having jurisdiction of the cause.

App. 59
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general court throughout the commoniwealth, all justices of the peace fre, ' ¥t

Power to require
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Trial, 4. When the party complained of is brought before the magistrate,
Recognizanco to 1@ shall be heard in his defence, and he may be required to enter into
koop peace. g recognizance, with sufficient sureties, in such sum as the magis.
trate shall direct, to keep the pcace towards all the people of this
commonwealth, and especially towards the person making the com.
plaint, for such term as the magistrate may order, not excecding
twelve months, but shall not be bound over to the next court, unless
he is also charged with some other offence, for which he ought to be
held to answer at such court. :
Party whon dis- 5, Upon complying with the order of the magistrate, the party
caeimé. complained of shall be discharged.
Rofusing tore- G, If the person so ordered to recognize shall refuse or neglect to
cognlzmiobe  comply with such order, the magistrate shall commit him to the jail
during the period for which he was required to give sccurity, or until
he shall so recognize, stating in the warrant the cause of commitment,
with the sum and the time for which sccurity was required.
Dofendant when 7+ If upon cxamination it shall not appear that there is just cause
dischnrged, to fear that any such offence will be committed by the party com.
Complainant  Plained of, he shall be forthwith dischqrged; and if the magistrate
wientopay  shall deem the complaint unfounded, frivolous or malicious, he may
) order the complainant to pay the costs of the prosecution, and there-
: upon award execution against him for the same,
Paymontof costs 8, When no order respecting the costs is made by the magistrate,
inothercases:  they shall be allowed and paid in the same manner as costs before
justices in criminal prosecutions; but in all cases where a person s
required to give security for the peace, or for his good behaviour, the
court or magistrate may further order that the costs of prosccution,
or any part thereof, shall be paid by such person, who shall stand
c;)mmiued until such costs arc paid, or he is otherwise legally dis-
charged.
Appenlapainst 9. Any person aggricved by the order of any justice of the peace
O eweurecosnize requiring him to recognize as aforesaid, may, on giving the sccuriy
required, appeal to the county or corporation court next to be holden
for the said county or corporation.
On appeal, wit- - 10, The magistrate from whose order an appeal is taken, shall re-
nize, %" quire such witnesses as he may think necessary to support the com-
plaint, to recognize for their appearance at the court to which the
appeal is made.
Procoedings on 1. The court before which such appeal is prosccuted, may affirm
opeeh the order of the justice, or discharge the appellant, or may requie
himn to cnter into a new recognizance, with suflicient sureties, in
such sum, and for such time, as the court shall think proper; and
Costs. may also make such order in relation to the costs of prosecution as
may be deemed just and reasonable,
Recognizanceto 12 If any party appealing shall fail to prosecute his appeal, his
valld unless . TR
appeal prosccu- recognizance shall remain in full force and cffect, as to any breach
: of the coundition, without any aflirmation of the order of the magis
trate, and shall also stand as a security for any costs which shall be
ordercd by the court appealed to, to be paid by the appellant.
Personscommit- 13, Any person committed for not (inding securitics, or refusing to
i e Fecognize as required by the court or magistrate, may be discharged
charged. by any judge or justice of the peace on giving such security as was
required, or by the county court, on such terms as the court may
deem reasonable. i
Recognizances 14. Every recognizance taken pursuant to the foregoing provisions,
returtied to coutt. hall be trausmitlgd by the mngi:trnto to the court ogf thg l::ounty on
or before the first day of the next term thereof, and shall be there
filed of record by the clerk.

App. 60
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15. Every person who shall, in the presence of any magistrate,
mentioned in the first section of this act, or before any court of re-

cord, make an affray, or threaten to kill or beat another, or to co

mit any violence or outrage against his person or property, and every
person who, in the presence of such court or magistrate, shall con-
tend with hot and angry words, to the disturbance of the peace, may
be ordered without process or any other proof, to recognize for
keeping the peace, or bqing of good behaviour, for a term not ex-
ceeding six months, and in case of refusal may be committed as be-

fore directed.

129

Recognizances
required for of-
fences in pres
me= sence of magie-
trate or court.

16. If any person shall go armed with any offensive or dangerous Persons armed
weapon, without reasonable cause to fear an assault or other injury,
or violence to his person, or to his family or property, he may be re-
quired to find surcties for keeping the pence for a term not excced-
ing twelve months, with the right of appealing as before provided.

17. Such persons as are not of good fame may be required to gi

sufficient surety of their good behaviour for such term, not exceed-
ing twelve months, as the magistrate requiring it may order.

CHAY. XV.

OF ARREST AND COMMITMENT.

SecTioR

1. Officers cmipowered to act.

9, Complrints, warrants and sum-
monscs.

3. Offence committed in another
county.

4. In what county warrant may be
cxccuted.

5. Prisoner, when to be brought be-
fore magistrate on arrest.

G. Magistrate, if he take bail, to re-
turn recognizance, &c.

7. Ofticer, how to proceed if prisoner
not bailed,

8. Prisoncr, when to be carried to
county whence warrant issued.

). Same subject.

10. Magistrate may adjourn cxamina-
tion.

11. In casc of default, recognizance to
be certified.

12. Proccedings when party fuils to
recognize,

}2 Manner of conducting cxamina-

15. tion.

1G. Testimony to be reduced to wri-
ting.

1. For the apprehension of persons charged with offences,

SkcTioN

17. When prisoner to be discharged.

18. When to be bailed or committed.

19, lf‘party cnlitled to exmnination,
K.

20. If not so entitled, and triable on
indictment, &ec.

21, If party charged be free negro, &c.

23, Duty of magistrate, e,

23, Witnesses to recognize.

24. Witnesscs, when to recognize with
surctics.

25. Recognizances of minors, &c.

26. Witnesses refusing to recognize,

27. Magistrate may associate others.

28. Prisoner by whom let to bail.

29, Recognizances, &c. to be returned.

30. Commitments, &c. when to be
discharged.

!:‘l’. Orders therefor, how to be filed &ee.

33. | Procecdings on forfeited recogni.

4. zances.

4G. Right of surcty to surrender prin-
cipal.

37. To whom to be surrendered.

38. When to the court.

judges of the general court, and all justices of the peace in vacation
as well as in term time, are authorized to issue process to carry into

effect the provisions of this act.

2. Upon complaint made to any such magistrate that a criminal
offence has been committed, he shall examine on oath the complain-
ant and any witnesses produced by him, and shall reduce the com-
plaint to writing, and cause the same to be subscribed by the com-
plainant ; and if it shall appear that any such offence has been com-

App. 61
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‘When person
charged to give re-
cognizance.

When to be com-
mitted.

Forfelture of recog-
nizance,

‘When discharged.

May be delivered
on warrant of exec-
utive, &c.

Complainant liable
for costs, &c.

PROCEEDINGS TO PREVENT CRIMES.

as are necessary to bring the case within the provisions of law,
issue a warrant to bring the person so charged before the same, or
some other court or magistrate within the territory, to answer such
complaint as in other cases.

Sec. 4. If, upon examination of the person charged, it shall appear
to the court or magistrate, that there is reasonable cause to believe that
the complaint is true, and that such person may be lawfully demanded
of the governor, he shall, if not charged with a capital crime, be required
to recognize with suflicient sureties, in a reasonable sum, to appear
before such court or magistrate at a future day, allowing a reasonable
time to obtain the warrant of the execufive, and to abide the order of
the court or magistrate ; and if such person shall not so recognize, he
shall be committed to prison, and be there detained until such day, in
like manner as if the offence charged had been committed within this
territory ; and if the person so recognizin% shall fail to appear according
to the condition of his recognizance, he shall be defaulted, and the like
proceedings shall be had as in the case of other recognizances entered
into before such court or magistrate; but if such person be charged
with a capital erime, he shall be committed to prison, and there detained
until the day so appointed for his appearance before the court or mag-
istrate.

Sec. 5. If the person so recognized or commiited, shall appear be-
fore the court or magistrate upon the day ordered, he shall be dis-
charged unless he be demanded by some person authorized by the war-
rant of the executive fo receive him, or unless the" court or magistrate
shall see cause to commit him, or to require him to recognize anew, for
his appearance at some other day and if, when ordered, he shall not so
recognize, he shall be committed and detained as before provided;
whether the person so discharged ‘shall be recognized, committed, or
discharged, any person authorized by the warrant of the executive,
may at all times, take him into custody, and the same shall be a dis-
charge of the recognizance, if any, and shall not be deemed an escape.

Sec. 6. The complainant in such case, shall be answerable for the
actual costs and charges, and for the support in prison, of any person
so committed, and shall advance to the jailor one week’s board, at the
time of commitment, and so from week to week, so long as such person
shall remain in jail, and if he fail so to do, the jailor may forthwith dis-
charge such person from his custody.

v

CHAPTER 112.

OF PROCEEDINGS TO PREVENT THE COMMISSION OF

CRIMES.
SECTION SECTION
1. What officers to cause public peace to be | 3. Magistrate when to {ssue warrant.
kept. 4. Proceedings upon examinaliony hefore mag=

istrate.
5. Defendanl may have counsel.

2. Proceedings when complaint is made to
maglstrate.

App. 62
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'SECTION

16. After commitmenty how defendant may be
discharged.

16. Recognizance to be {ransmitted to district
court.

17, When person may be ordered Lo recognize
without warrant. :

18. Persons carrying offensive weapons, how

SECTION :
6. Defendant when to enter Into recognlzance.
7. Defendant when to be discharged.
8. Defendant when to be committed.
9, Defendant when to be discharged.
10. Costs by whom pald.
11. Appeal when alloweds
12. When magistiate may require witnesses to

recognize. punished.
13. District court how to proceed upon such | 19, Suil brought on recognizance.
appeal. 20. Surely may take andsuvrender principal in

14. When appellant falls to prosecute appealy
recognizance to be In force.

reeognizance.

Sec. 1. The judges of the several courts of record, in vacalion as
well as in open court, and all justices of the peace, shall have power to
cause all laws made for the preservation of the public peace, to be kept,
and in the execution of that power, may require persons to give secu-
rity to keep the peace, or for their good behavior, or both, in the man-
ner provided in this chapter.

Sec. 2. Whenever complaint shall be made to any such magistrate,
that any person has threatened to commit an offence against the person
or property of another, the magistrate shall examine the complainant
and any witness who may be produced, on oath, and reduce such com-
plaint to writing and cause the same to be subseribed by the com-
plainant. ;

Sec. 3. If upon examination, it shall appear that there is just cause
to fear that any such offence may be committed, the magistrate shall
issue a warrant under his hand, reciting the substance of the complaint,
and requiring the officer to whom it may be directed, forthwith to ap-
prehend the person complained of, and bring him before such magis-
trate or some other magistrate or court, having jurisdietion of the cause.

Sec. 4. The magistrate before whom any person is brought upon
charge of having made threats as aforesaid, shall as soon as may be,
examine the complainant and the witnesses to support the prosecution,
on oath, in the presence of the party charged, in relation to any matters
connected with such charge, which may be deemed pertinent.

Sec. 5. After the testimony to support the prosecution, the wit-
nesses for the prisoner, if he have any, shall be sworn and examined,
and he may be assisted by counsel in such examination, and also in the
cross examination of the witnesses in support of the prosecution.

See. 6. If upon examination it shall appear that there is just cause
to fear that any such offence will be committed by the party complained
of, he shall be required to enter into a recognizance and with sufficient
sureties, in such sum as the magistrate shall direct, to keep the peace
towards all the people of this territory, and especially towards the per-
sons requiring such security, for such term as the magistrate shall
order, not exceeding six months; but he shall not be ordered to recog-
nize for his appearance at the district court, unless he is charged with
some offence for which he ought to be held to answer at said court.

Sec. 7. Upon complying with the order of the magistrate, the par-
ty complained of shall be discharged.

Sec, 8. If the person so ordered to recognize shall refuse or neg-
lect to comply with such order, the magistrate shall commit him to the
county jail during the period for which he was required to give secu-
rity, or until he shall so recognize, stating in the warrant the cause of
commitment, with the sum and time for which security was required.

Sec. 9. If, upon examination, it shall not appear that there is just
cause to fear that any such offence will be committed by the party com-
plained of, he shall be forthwith discharged ; and if the magistrate shall
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PROCEEDINGS TO PREVENT CRIME.

deem the complaint unfounded, frivolous, or malicious, he shall order
the complainant to pay the costs of prosecution, who shall thereupon be
answerable to the magistrate and the officer for their fees as for his
own debt. .

Sec. 10. When no order respecting the costs is:made by the mag-
istrate, they shall be allowed and paid in the same manner as costs be-
fore justices in criminal prosecutions ; but in all cases where a person
is required to give security for the peace or for his good bebavior, the
magistrate may further order the costs of prosecution or any part there-
of to be paid by such person,” who shall stand committed until such
costs are paid, or he is otherwise legally discharged.

Sec. 11. Any person aggrieved by the order of any justice of the
peace requiring him to recognize as aforesaid, may, on giving the se-
curity required, appeal to the district court next to be holden in the
same county, or that counly to which said county is attached for judi-
cial purposes. ;

Sec. 12. The magistrate from whose order an appeal is so taken,
shall require such witnesses as he may think necessary to support the
complaint, to recognize for their appearance at the court to which ap-
peal is made. ; ‘

Sec.-13. The court before which such appeal is proseauted, may
affirm the order of the justice or discharge the appellant, or may re-
quire the appellant to enter into a new recognizance, with suflicient
sureties, in such sum and for such time as the court shall think proper,
and may also make such order in relation to the costs of prosecution as
hie may deem just and reasonable.

Sec. 14. If any party appealing, shall fail to prosecute his appeal,
his recognizance shall remain in full force and effect as to any breach of
the condition, without an affirmation of the judgment or order of the
magistrate, and shall also stand as a security for any costs which_ shall
be ordered by the court appealed to, to be paid by the appellant.

Sec. 15. Any person committed for not finding sureties, or refusing
to recognize as required by the court or magistrate, may be discharged
by any judge or justice of the peace on giving such security as was re-

uired. :
. Sec. 16. Every recognizance taken in pursuance of the foregoing
provision, shall be transmitted by the magistrate to the district court for
the county, on or before the first day of the next term, and shall be
there filed of record by the clerk. '

Sec. 17. Any person who shall in the presence of any magistrate
mentioned in the first section of this chapter, or before any court of rec-
ord make an affray, or threaten to kill or beat another, or to commit any
violence or outrage against his person or property, and every person,
who, in the presence of such court or magistate, shall contend with hot
and angry words, to the disturbance of the peace, may be ordered with-
out process or any other proof, to recognize for keeping the peace, and
being of good behavior, for a term not exceeding six months, and in case
of a refusal, may be committed as before directed.

Sec. 18. If any person shall go armed with a dirk, dagger, sword,
pistol or pistols, or other offensive and dangerous weapon, without reas-
onable cause to fear an assault or other injury or violence to his person,
or to his family, or property, he may, on complaint of any other person
having reasonable cause to fear an injury or breach of the peace, be re-
quired to find sureties for keeping the peace, for a term not exceeding
six months, with the right of appealing as before provided. ;

Sec. 19. Whenever upon a suit brought on any such recognizances,
the penalty thereof shall be adjudged forfeited, the court may remit such
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portion of the penalty, on the petition of any defendant, as the circum-
stances of the case shall render just and reasonable.

Sec. 20. Any surety in a recognizance to keep the peace, or for
good behavior, or both, shall have the same authority and right to take
and surrender his principal, as if he had been bail for him in a civil case,
and upon such surrender, shall be discharged and exempt from all lia-
bility for any act of the principal, subsequent to such surrender, which
would be a breach of the condition of the recognizance; and the person
so surrendered may recognize anew, with sufficient sureties, before any
justice of the peace for the residue of the term, and thereupon shall be
discharged.

CHAPTER 113.

= OF ARRESTS.
SECTION ]S}‘.cnos
1. Arrest defined. {12, Onicer may Lreak open door.
2. Arrest how and by whom marde. 13. Arrest niay be made at night.
3. Every person must aid officer in making ar- | 14. Officer must Inform person of the cause of
rest. arrest.
4. Arrest for felony or mirdemeanor how made. 15. Person breaking peace to be taken before
b. Arrest for felony or misdemeanor how made. Justice.
6. Defendant how o be restrained. 16. Offetices {n presence of magistrate.
7. Officer must inform dafendant that he acls | 17. When private person may drrest person.
under authority. 3 18. Must inform person the causc of arrest.
8. Officer may use necessary force. 19. Person making such arrest may bredk open
9. Officer may break onter door to make ar- door.
rest. 20. Person arrested must be taken before ma-
10. Officer may break outer door to make ar- glstrate. -
Test. 21. Dafendant may be retaken if he escape.
11. When officer may arrest person without | 22. Person pursuing may break open door, &c.
warrant.

Sec. 1. Arrest is the taking of a person into custody, that he may
be held to answer for a public offence.

Sec. 2. An arrest may be either,

1. By a peace officer under a warrant :

2. By a peace officer without a warrant :

3. By a private person.

Sec. 3. Every person must aid an officer in the execution of a war-
rant, if the officer require his aid, and be present and acting in its exe-
cution.

Sec. 4. If the offence charged be a felony, the arrest may be made
on any day and at any time of the day or night; if it be a misdemean-
or, the arrest cannot be made on Sunday, or at night, unless upon the di-
rection of the magistrate indorsed upon the warrant.

Sec. 5. An arrest is made by an actual restraint of the person of
the defendant, or by his submission to the custody of the officer.

Sec. 6. The defendant is not to be subjected o any more restraint
than is necessary for his arrest and detention.
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CHAP, 16.

CHAPTER X VI,

PROCEEDINGS TO PREVENT COMMISSION OF CRIMES.

Seo. 1. Certain officers conservators of the public peace.
2. Proceedings when complaint is made to magistrate,
3. Magistrate,when to issue warrant. ;
4, Proceedings on examination before magistrato.
6. Privilege of defendant,
6. Recognizance, when required.
7. Defendant, when to be committed,
8. Discharge of defendant; complainant, when to pay costs.
9. In other cases, costs, how and when paid.
10. Appeal, when allowed.
11, When magistrate may require witnesses to recognize.
12. Proccedings on appeal by district court.
13. Consequence of appellant failing to prosecnte appeal.
14. After commitment, defendant may be discharged on giving security:
15. Recognizance to be transmitted to district court.
16. When person may bo ordered to recognize without warrant,
17, Armed persons, when required to find sureties.
18. Suit on recognizance,
19, Surety may surrender principal,

Reeping the - SEC. 1. The judges of the several courts of record, in vacation as

peace.  well as in open court, and all justices of the peace, shall have power
to cause all laws made for the preservation of the public peace, to
be kept, and in the execution of that power, may require persons
to give security to keep the peace, or for their good behavior, or
both, in the manner pmvide({) in this chapter.

When suwre-  OEC. 2. Whenever complaint shall be made to any such magis-

remired. 1 trate, that any person has threatened to commit an offence against

aven- el the person or property of another, the magistrate shall examine the
" complainant, and any witness who may be produced on oath, and
reduce such complaint to writing, and cause the same to be sub-

scribed by the.complainant.

warrant to  SEC. 3. If, upon examination, it shall appear that there is just

e cause to fear that such offence may be committed, the magistrate
shall issue a warrant under his hand, reciting the substance of the
complaint, and requiring the officer to whom it may be directed,
forthwith to apprehend the person complained of] and bring him
before such magistrate, or some other magistrate or court having

, jurisdiction of the cause. :

Exsmination  SEC. 4. The magistrate before whom any person is brought upon
charge of having made threats as aforesaid, shall, as soon as may
be, examine the complainant, and the witnesses to support the pros-
ecution, on oath, in the presence of the party charged, in relation
to any matters connected with such charge, which may be deemed
pertinent.

Privilege of  SEC, 5. . After the testimony to support the prosecution, the wit-

defendant  pesses for the prisoner, if he have any, shall be sworn and exam-
ined, and he may be assisted by counsel in such examination, and
also in the cross-examination of the witnesses in support of the
prosecution.

Recogniz. SEc. 6. If, upon examination, it shall appear that there is just

required. - cause to fear that any such offence will be committed by the party
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complained of, he shall be required to enter into recognizance with cmar. .
sufficient sureties, in such sum as the magistrate shall direct, to keep -

the peace towards all the people of this territory, and especially
towards the person requiring such security, for such term as the
magistrate shall order, not exceeding six months; but he shall not

be ordered to recognize for his appearance at the district court,

unless he is charged with some offence for which he ought to be

held to answer at said court,

Skc. 7. If the person so ordered to recognize, shall refuse or ne- When to be
glect to comply with such order, the magistrate shall commit him S
to the county jail during the period for which he was required to
give security, or until he shall so recognize, stating in the warrant
the cause of commitment, with the sum and time for which security
was required. :

Skc. 8. If, upon examination, it shall not appear that there is complainant
just cause to fear that any such offence will be committed by the o, ™
party complained of, he shall be forthwith discharged; and if the
magistrate shall deem the complaint unfounded, frivolous or mali-
cious, he shall order the complainant to pay the costs of prosecution,
who shall thereupon be answerable to the magistrate and the officer
for their fees, as for his own debt.

SEc. 9. When no order respecting the costs is made by the ma- Costs.
gistrate, they shall be allowed and paid in the same manner as costs
before justices in eriminal prosceutions ; but in all cases where a
person is required to give security for the peace, or for his good be-
havior, the magistrate may further order the costs of prosecution,
or any part thereof, to be paid by such person, who shall stand
c;;mmitted until such costs are paid, or he is otherwise legally dis-
charged.

ngc. 10. Any person aggrieved by the order of any justice of the appear.
peace, requiring him to recognize as aforesaid, may, within ten
days after the decision of the justice, on giving the security re-
quired, appeal to the district court, next to be holden in the same
county, or that county to which said county is attached for judicial
purposes.

Skc. 11. The magistrate, from whose order an appeal is to be Witnesses
taken, shall require such witnesses as he may deem necessary to cogpizs. "
support the complaint, to recognize for their appearance at the
court to which appeal is made.

Skc. 12. The court before which such appeal is prosecuted, may Power of ap.
affirm the order of the justice, or discharge the appellant, or may P "
require the appellant to enter into a new recognizance, with suffi-
cient sureties, in such sum and for such time as the court shall
think proper, and may also make such order in relation to the costs
of prosecution, as it may deem just and reasonable.

SEc. 13. If any party appealing, shall fail to prosecute his appeal, Failing to
his recognizance shall remain in full force and effect, as to any b
breach of the condition, without an affirmation of the judgment or
order of the magistrate, and shall also stand as security for any cost
whic}} shall be ordered by the court appealed to, to be paid by the
appellant.

R EC. 14. Any person committed for notfinding sureties, or refus- Discharge of

. . . ? . arty com-
ing to.recognise as required by the court or magistrate, may be dis- mitted,
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onmar. 17.charged by any judge or justice of the peace, on giving such'secu-
rity as was re}guired. o :
Recognizan-  SEC, 15, Tivery recognizance taken in pursuance of the fore:
be  trans- gOing provisions, shall be transmitted by the magistrate to the dis-
mitted: grict court for the county, on or before the first day of the next
term, and shall be there filed of record by the clerk.
Order to - SEC, 16. Any person, who shall, in the presence of any magis-
S wamant. trate mentioned in the first section of this chapter, or before any
- court of record, make an affray, or threaten to kill, or beat another,
or to commit any violence or outrage against his person or prop-
erty, and every person, who, in the presence of such court or ma-
gistrate, shall contend with hot and angry words, to the disturbance
of the peace, may be ordered, without process or any other proof,
to recognize for keeping the peace, and being of good behavior for
a term not exceeding six months, and in case of a refusal, may be
- committed as before directed. :
Armed per-  SEC. 17, If any person shall goarmed with a dirk, dagger, sword,
fenuired to Pistol, or other offensive and dangerous weapon, without reasonable
find suretics. canse to fear an assault, injury, or other violence to his person, or to
his family or property, he may, on complaint of any other person,
having reasonable cause to fear an injury, or breach of the peace,
be required to find sureties for keeping the peace for a term not
ea.cé:egcling six months, with the right of appealing as before pro-
vided. 5
suit on re-  SEC, 18. Whenever on a suit brought on any such recognizance,
cognisnce:  the penalty thereof shall be adjudged forfeited, the court may re-
mit such portion of the penalty on the petition of any defendant,
as the circumstances of the case shall render just and reasonable.
Suwety may  SEC, 19. Any surety in a recognizance to keep the peace, or
principal.  for good behavior, or both, shall have the same authority and right
to take and surrender his principal, as if he had been bail for him
in a civil case, and upon such surrender, shall be discharged and
exempted from all liability for any act of the principal, subsequent
to such surrender, which would be a breach of the condition of the
recognizance; and the person so surrendered, may recognize anew
with sufficient sureties, before any justice of the peace for the resi-
due of the term, and thereupon sia]l be discharged.

CHAPTER XVII.

ARRESTS.

Seo. 1. Arrest defined.
2. Arrest, how and by whom made.
3. Every person must aid officer in making arrest, if required.
4. Arrest for felony and misdemeanor, when may be made,
6. As to what constitutes arrest.
6. Officer may pursuo fugitive into other countics.
7. When an officer or private person may arrest without warrant.
8, Arrest, how mado in such caso.
9, Escapo and capture of prisoner.

)
Arrest. Skc. 1. Arrest ig the taking a person into custody, that hemay -
be held to answer for a public offence.
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192. In all cases where a remedy is provided, or duty enjoined, or anything directed
to be done by any act or acts of assembly of this commonwealth, the directions of the
said acts shall be strictly pursued ; and no penalty shall be inflicted, or anything done
agreeably to the provisions of the coramon law in such cases, further than shall be neces-
sary for carrying such act or acts into effect.(«)

193. Wherever anything is forbidden or directed by the provisions of this code, by
using the general terms, any one, any person, the person, every person and such person
or the relative pronoun he, referring to such general term, the same prohibition or di.
rection, if the contrary be not expressed, is extended to more persons than one, and to
females as well as males doing or omitting the same act.(D)

Acts of as-
sembly to be
strictly pur-
sued.

Meaning of
general
terms.

Criminal Procedure,

A. PROCEEDINGS TO DETECT THE COMMISSION OF CRIMES,

1. Writs of arrest, &¢. Subpoecnas. Expenses.

2. Escapes into another couuty.

3. Backing warrants. DBail. Removal.

4, Magistrates backing such warrants to be indemnified.

5. Disposition of property supposed to be stolen, found in the
possession of one accused.

6. Surety of the peace.

7. Bail.

8. Surrender of bail.

9. Settlement of criminal cases.

B. INDICTMENTS AND PLEADINGS.

10. Grand jurors authorized to administer oaths.

11. ¥orm of indictments. Formal objections to indictment
to be made before the jury is sworn. Amendments ou de-
murrer, &e.

12. Variances between written instraments, as produced and
leid in the indictment, ameundable.

13. Immaterial variances between ijodictment and proof
amenduble.

14, Manner of laying the ownership of property in cases of
purtoers and joint owners.

15. Manner of charging frauds against partners and joint
owners,

- 16. Manuner of laying property of counties, cities, townships,

c.

17. Forms of indictment in cases of forging, stealing and
embezzling, or cheating by false pretences.

18. Forms in other cases.

19. Intent to defraud particular persons need not be alleged
or proven in cnses of forging, uttering or fulse pretences.

20. In indictments for murder and manslaughter, means by
which the injury was inflicted need not be specified.

21. Requisites of an indictment for perjury.

22. Requisites of an indictment for subornation of perjury.

23. Indictment for duelling.

24. Counts for receiving and stealing may be joined.

25. Issue and trial in eriminal cases.

26. Prisoners standing mute.

27. Prosecutor’s name to be indorsed on the indictment.

28. Distinct acts of embezzlement may be charged in the same
indictment.

29. Nolle prosequi.

30. Pleas of autretois convict or autrefois acquit.

C. COURTS OF CRIMINAL JURISDICTION.
31. Courts of oyer and terminer,
32. Quarter svssions. When causes to be certified to the oyer
and terminer. Powers of the courts.
33. Writs of ervor and certiorari.
D. OF THE TRIAL.

34, Persons under bail not to be placed in the criminal bar.
85. Persons indicted for treason to have a copy of the indict-

ment.
36. Peremptory challenges.

87. Challenges by the commonwealth.

38. How challenges are to be conducted.

39. How challenges are to be determined.
. 40. Of the trial of persons jointly indicted, and joint cnal
enges,

41. ITow tales may be awarded 2nd juries summoned.

42, Of juries de medietate linguze.

43. Of the place of trial of treason.

44. Of the place of trial of accessories before the fact.

45. Of the place of trial of accessories after (he fuct.
. 46. Of felonious striking or poisoning in one county, and death
in another.

47. Of felovious striking or poisoning in the state, and death
out of the state.

48. Proof of offences committed near connty lines.

49. Proof of offences committed during journeys.

50. Party indicted for felony or misdemeanor may be found
guilty of attempt to commit the same.

51. Persons tried for misdemeanor not to be acquitted if the
offence turn out to be felony.

52. Witnesses entitled to restitution to be competent.
. Cure of defects in jury process by verdict.
. Of the trial of prisoners committed.
. Witnesses in forgeries.
. Witnesses not to be imprisoned except in cerlain cases.
. Bills of exceptions and writs of error allowed.
. Written opinions to be filed.
. Granting of writs of error regulated.
. From wheoce writ of error shall issue.
. Proceedings after affirmance or reversal of judgwent.

E. or cosTs,

. Power of grand and petit jurors over costs.
. Of the defendant’s costs.
. Of payment of costs generally.
G5. Costs where separate bills are presented against joint
offenders.

288

F. GENERAL PROVISIONS.

66. Tnsene prisoners. Jury to find the fact of insanity. De-
fendant to be detained in custody.

67. Where defendant is found insane upon arraignment.

68. Where prisvner brought up to be discharged appears to
be insane.

69. Insane defendant to he delivered up to Lis friends or to
the overseers, on security being given.

70. How expenses to be paid in such cases.

71. Civil actions against felons.

72. Executions upon sentences of restitution.

73. OQutlawry.

74. Sentences of separate or solitary confinement.

75, Sentences of separate or solitary confinement of less than
one year, and simple imprisonment.

76. Executions in capital cases.

77. Limitation of prosecutious.

78. Fines to be decreed to be paid to the state for the use of

the county.

A. PROCEEDINGS TO DETECT THE COMMISSION OF CRIMES.

Warrants of
arrest, &c.

Subpcenas.

1. The judges of the supreme court, of the court of oyer and terminer and jail
delivery, of the courts of quarter sessions, or any of them, shall and may direct their
writs and precepts to the sheriffs and coroners of the several counties within this com-
monwealth, when need shall be, to take persons indicted for felonies,
before them, who may dwell, remove or he received into another county; and
and may be lawful to and for the said judges, or any of them, to issue subpeenas into any

or other offences,
d it shall

county of the commonwealth, for summoning and bringing any person to give evidence

in any matter or cause before them, or any of them, and

to compel obedience to such

writs, precepts or subpeenas, by attachment or otherwise, and under such pains an

192. Act 81 March 1860, § 183. P. L. 4206.

tem by the 13th section of the act of 22d April 179 Sm.
1903 1t will aisobo o b ADR: 69, s

190; it will also be found in the punishments prov ‘
the act of 23d April 1820, 10 Sm, 430. Report on the Penal

Code 38.
(a) This section is taken from the 13th section of the act of

193, Ibid. § 184, 1. Act 81 March 1860, § 1. P. L, 428.

& R.280. 11 8. & R.845. Bright. R. 69. 18 S, & R. 426,
5 R.64. 1 Ash. 46, 7 Am. L. R. 620.

() This scction explains tho meanings of genoral terms
which have been used for the sake of brevity. Report on the

Penal Code 39.
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penalties as other writs or subpoenas are or ought by law to be granted and awarded ;
and that it shall be lawful for said judges, or any of them, if they see fit to direct such
writ, precept, summons, subpeena or attachments, to be executed by the sheriff of the
county in which the same is awarded, which said writ, precept, summons or subpeena
shall be the sufficient warrant of such sheriff for executing the same throughout this
commonwealth, as fully and effectually as if directed to, and executed by thebsheriﬁ' of

the proper county where issued: Provided, That the reasonable expenses of executing Expenses,

such process, when issued on behalf of the commonwealth, shall be paid out of the funds
of the county where issued; and the expenses of removing any person charged with

. haring committed an offence in one county into another county, or of tmnspol?fing any
person charged with having committed any offence in this state from another state into
this state for trial, or for conveying any person, after conviction, to the penitentiary,
shall be paid out of the treasury of the county where the offence is sharged to have been
committed. (@) %

2. Where any person charged with having committed any felony,(d) in any city or Escapes into
county of this commonweath, shall go or escape into any other county thereof, it shall avother
ounty,

and may be lawful for the president, or any judge of the court of common pleas in the
county where the said person may be found, to issue his warrant, authorizing and
requiring the sheriff of the said county, to take the said person and conduct him to the
proper county, where the said felony is alleged to have been committed, the expenses of
which shall be paid to the said sheriff by the county to which the said person is con-

ducted.(c)

3. In case any person against whom a warrant may be issned by any judge or Backing war-
alderman of any city, or justice of the peace of any county in this commoniealth, for rants.

any offence there committed, shall escape, go into, reside or be in any other city or
county out of the jurisdiction of the judge, alderman, justice or justices of the city or
county granting such warrant as aforesaid, it shall and may be lawful for, and it is
hereby declared to be the duty of any alderman, justice or justices of the city or county
where such person shall escape, go into, reside or be, upon proof being made, upon oath
or affirmation, of the bandwriting of the judge, alderman, justice or justices granting
such warrant, to indorse his or their name or names on such warrant, which shall be
sufficient authority to the person or persons bringing such warrant, and to all other
persons to whom such warrant was originally directed, to execute the same in such other
city or county, out of the jurisdiction of the alderman, justice or justices, granting such
warrant as aforesaid, and to apprebend and carry such offender before the alderman,
Jjustice or justices who indorsed such warrant, or some other aldermas, justice or justices

of such other city and county where such warrant was indorsed. And in case the offence Bail

for which such offender shall be so apprehended, shall be hailable in law by an alder-
man or justice of the peace, and such offender shall be willing and ready to give bail for
his appearance at the next court of general jail delivery or quarter sessions, to be held
in and for the city and county where the offence was committed, such alderman, justice
or justices shall and may take such bail for his appearance, in the same manner as the
alderman or justice of the peace of the proper city or county might have done; and the
said alderman, justice or justices of the peace of such other city or county so taking bail,
shall deliver or transmit such recognisance and other proceeding to the clerk of the court
of general jail delivery or quarter sessions, where such offender is required to appear by
virtue of such recognisance, and such recognisance and other proceedings shall be as
good and effectual in law as if the same had been entered into, taken or acknowledged
in the proper county where the offence was committed, and the same proceedings shall

be had therein. And in case the offence for which such offender shall be apprehended in Removal.

any other city or county, shall not be bailable in law by an alderman or justice of the
peace, or such offender shall not give bail for his appearance at the proper court having
cognisance of his crime, to the satisfaction of the alderman or justice before whom he
shall be brought, then the constable or other person so apprehending such offender,
shall carry and convey him before one of the aldermen or justices of the peace of the
proper city or county where such offence was committed, there to be dealt with according

to law.(d)

4. No action of trespass, or false imprisonment, or information, or indictment, Magistrates
shall be brought, sued, commenced, exhibited or prosecuted by any person, against the 'ﬁmﬂngl:“tgh

alderman, justice or justices, who shall indorse such warrant, for or by reason of his or

be indemni-

their indorsing the same, but such person shall be at liberty to bring or prosecute his or ficd.
their action or suit against the alderman or justice who originally granted the war-

ra,nt-.(‘e&;
5. When any person shall be accused before a magistrate, upon oath or affirma- Disposition

2. Act 31 March 1860, § 2. P. L. 429. 3. Ibid. § 3.

(a) This section is composed of the 8th section of the act of
22d May 1722. 1 Sm. 138; of the J4th section of the act of 22d
September 1791,3 Sm. 43; apd of the 2d section of the act of
25th April 1846, P. L. 406. It is not proposed to repenl all the
8th section of the act of 1722, beenuse part of it equally applies
£o civil as well as criminal proceelings. Report on the Penal
Code 39. The county is not Jiable for the expenses incurred in
an unsuccessful attempt to arvest a fugitive from justice, who
has taken refuge in another state. 8 C. 540.

(b) This does not extend to misdemeanors; a fugitive charged
with having committed a misdemeanor in another county can

of property

4. Ibid. § 4. 5. Ibid. § 5.

only be arrested under the provisions of the succeeding section.
Grant 218.

(¢) This section is taken from the 3d section of the act of 4th
of April 1807, 4 Sm. 363, Report on the Penal Code 39,

(2) A warrant issued by a justice of the peace in one county,
and indorsed by a justice of another county, charging a misde-
meanor to have been committed in the county whence the war-
rant issued, will not justify the detention of the offender in the
jail of the county where the warrant was indorsed. Grank 218,

(¢) The 3d and 4th sections are taken from th'o act of 16th
April 1827, 9 Sm. 424. Report on the Pcual Code 89.

App. 70
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tion, of the crime of burglary, robhery or larceny, and the said magistrate shall have
jssued his warrant to apprehend such person or persons, or to search for such goods ag
have been described, on vath or afirmation, to have been stolen goods, if any shall he
found in the custody or possession of such person Or persons, or in the custody or pos-
session of any other person or persons, for his, her or their use, and thgre is probable
cause, supported by oath or affirmation, to suspect that other goods, which may be dis-
covered on such search, are stolen, it shall and may be lawful for the said magistrate to
direct the said goods to be seized, and to secure the same_in his own custody, unless the
person in whose possession the same were found shall give sufficient surety to produce
the same at the time of his or her trial. And the said magistrate shall forthwith cause
an inventory to be taken of the said goods, and shall file the same with the clerk of that
court in which the accused person is intended to be prosecuted, and shall give public
notice in the newspapers, or otherwise by advertising the same in three or more public
places in the city or county where the offence is charge_d to have been committed, hefore
the time of trial, noting in such advertisement the said inventory, the person charged
and time of trial. And if, on such trial, the accused party shall be acquitted, and nc
other claimant shall appear or suit be commenced, then, at the expiration of three
months, such goods shall be delivered to the party accused, and he, she or they shall be
discharged, and the county be liable to the costs of prosecution ; but if he be convicted
of larceny only, and, after restitution made to the owner and the sentence of the court
being fully complied with, shall claim a right in the residue of the said goods, and nc
other shall appear or claim the said goods, or any part of them, then it shall be lawful,
notwithstanding the claim of the said party accused, to detain such goods for the term
of nine months, to the end that all persons having any claim thereto may have ful,
opportunity to come, and to the satisfaction of the court, prove their property in them :
on which proof the said owner or owners, respectivel{, shall receive the said goods, o1
the value thereof, if from their perishable nature it shall have been found necessary to
make sale thereof, upon paying the reasonable charges incurred by the securing the said
goods and establishing their property in the same ; but if no such claim shall be brought
and duly supported, then the person so convicted shall be entitled to the remainder of
the said goods, or the value thereof, in case the same shall have been sold agreeably tc
the original inventory. But if, upon an attainder of burglary or robbery, the court shall,
after due inquiry, be of opinion that the said goods were not the property of such burglar

‘or robber, they shall be delivered, together with a certified copy of the said inventory, to

the commissioners of the county, who shall indorse a receipt therefor on the origina:
inventory, register the said inventory in a book, and also cause the same to be publicly
advertised, giving notice to all persons claiming the said goods to prove their property
therein to the said commissioners; and unless such proo% shall be made within three
months from the date of such advertisement, the said goods shall be publicly sold, and
the net moneys arising from such sale shall he paid into the county treasury for the use
of the commonyealth: Provided always, That if any claimant shall appear within one
year, and prove his or her property in the said goods to the satisfaction of the commis-
sioners, or in the case of dispute, shall obtain the verdict of a jury in favor of such claim,
the said claimant shall be entitled to recover, and receive from the said commissioners,
or treasurer, the net amount of the moneys paid as aforesaid into the hands of the said
commissioners, or by them paid into the treasury of this commonwealth.(a) :

6. If any person shall threaten the person of another to wound, kill or destroy him,
or to do him any harm in person or estate,(5) and the person threatened shall appea:
before a justice of the peace, and attest, on oath or affirmation, that he believes tbat by
such threatening he is in danger of being hurt in body or estate, such person so threat-
ening as aforesaid, shall be bound over, with one sufficient surety, to apgear at the next
sessions,(¢) according to Jaw, and in the meantime to be of his good behavior, and
keep the peace toward all citizens of this commonwealth.(d) If any person, not being
an officer on duty in the military or naval service of the state or of the United States
shall go armed with a dirk, dagger, sword or pistol, or other offensive or dangerous
weapon, without reasonable cause to fear an assault or other injury or violence to his
family, person or property, he may, on complaint of any person having reasonable cause
to fc'lear a breach of the peace therefrom, be required to find surety of the peace as afore-
said.(e) y

7. In all cases the party accused, on oath or affirmation, of any crime or misdemeanor
against the laws, shaﬁ be admitted to bail by one or more sufficient sureties, to be taken
before any judge, justice, mayor, recorder or alderman where the offence charged has
been committed, except such persons as are precluded from being bailed by the con:
stitation of this commonwealth:(g) Provided also, That persons accused as aforesaid, of

6. Act 31 March 1860, § 6. P. L. 432, 7. Ipld.§ T

() This section is taken from the 10th section of the act 23d 839. 2 Hayw. 734 See 12 Eng. L. & Eq. 462. daih
September 1791, 3 Sm. 42, Report on the Penal Code 39. (¢) 'This section is partly taken from the act of 1'00"1 :n'm;'
(b) Surety of the peace is demandable of right by nny indi- the addition thereto provided by this section, agains r
vidual who will make the necessary oath. 1 B. 102, n. See 1 unnecessarily carrying deadly weapons. is lptrOdu“Ed f“gsm o
Ash. 46. 2 P. 458, obvious necessity. arising from daily experience and obser
(¢) A committing wagistrate has no authority to bind a per- tion. Report on the I'enal Code 39.

son lo keep

the peace, or for his good behavior, longer than (g) A justice may take buil after commitment for trinl. 6 W

the next term of the court. 2 P, 458 & 5.314. 2 P.458] And see7 W. 454 5 B. 512. 1 tmi_ SZ;;
(@) Surety for good bLebavior may be ordered by the court, A recognisance taken by a justice tonns\\‘er' the rhargi\I LS =

after the acquittal of a prisoner, in such sum. and for such is coram non judiwce, and void. Com. v. L'bilips, 2 .

length of time, as the public safety requires, 2 Y, 437, Rﬁnpr "l . 316. !
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mur_der or manslaughter, shall only he admitted to bail by the supreme court or one of
the judges thereof, or a president or associate law judge of a court of common pleas:

ersons accused, as aforesaid, of arson, rape, mayhem, sodomy, buggrery rob])l;r 101:

urglary, shall only be Lailable by the supreme court, the court of common leasy or
any of the Judges thex:eof, or a mayor or recorder of a city.(a) e

8. All sureties, mainpernors, and bail in criminal cases, whether bound in recoeni- Surrende

sances for a particular matter or for all charges whatsoever, shall he entitled to have a bail, i
bail-piece, duly certified by the proper officer or person hefore whom or in whose office

the_ recognisance of such surety, mainpernors or bail shall be or remain, and upon such
b}\l]~plecg, by thexpselves, or their agents, to arrest and detain, and surre’nder their prin-

cipals, with the like effect as in cases of bail in ecivil actions; () and such bail-piece

shall be a sufficient warrant or authority for the proper sheriff or jailor to receive the

said principal, and have him forthcoming to answer the matter or matters alleged against

him: Provided, That nothing herein contained shall prevent the person thus arrested

and detained from giving new bail or sureties for his appearance, who shall have the

same right of surrender hereinbefore provided.(¢)

_9. In all cases where a person shall, on the complaint of another, be hound by recog- Settlement
nisance to appear, or shall, for want of security, be committed, or shall be indicted for of criminal
an assault and battery or other misdemeanor, to the injury and damage of the party °***
complaining, and not charged to have been done with intent to commit a felony, or not
being an infamous crime, and for which there shall also be a remedy, by action, if the
party complaining shall appear before the magistrate who may have taken recognisance
or made the commitment, or hefore the court in which the indictment shall be, and
acknowledge to have received satisfaction for such injury and damage, it shall be lawful
for the magistrate, in his discretion, to discharge the recognisance which may have been
taken for the appearance of the defendant, or in case of committal, to discharge the
prisoner, or for the court also where such proceeding has been returned to the co?xrt, in
their discretion, to order a nolle prosequi to be entered on the indictment, as the case
may require, upon payment of costs: Provided, That this act shall not extend to any
assault and battery, or other misdemeanor, committed by or on any officer or minister
of justice.(d)

o

B. INDICTMENTS AND.PLEADINGS.

10. The foreman of any grand jury, or any member thereof, is hereby anthorized and Grand jurors
empowered to administer the requisite oaths or affirmations to any witness whose name ay adwin-
may be marked by the district attorney on the bill of indictment.(e) Isterionths:

11. Every indictment shall be deemed and adjudged sufficient and good in Jaw which Form of
charges the crime substantially in the language of the act of the assembly prohibiting indictments.
the crime, and prescribing the punishment, if any such there be, or, if at common law,
so plainly that the nature of the offence charged may be easily understood by the jury. Formal ob-
Every objection to any indictment for any formal defect, apparent on the face thereof, jections to
shall be taken by demurrer, or on motion to quash such indictment, before the jury shall dlrndute
be sworn, and not afterward ; and every court, before whom any such objection shall be Amena-
taken for any formal defect, may, if it be thought necessary, cause the indictment to be Jert on
forthwith amended in such particular, by the clerk or other officer of the court, and &Turm’
thereupon the trial shall proceed as if no such defect appeared.(g)

8. Act 31 March 1850, § 8 P. L. 432. 9. Ibid. § 9. 10, Ibid. § 10. 11, Ibid. § 11

(a) This section is a consolidation of the first clause of the
act of 1705, 1 Sm. 56; and the first section of the act of 30th
April 1832. P. L. 388. Report on the Penal Code 39.

(b) See 1 T. & H. Pr. 303-10.

(¢) This section is taken from the 3d section of the act of 10th
April 1848, P. L. 449. Report on the Penal Code 40.

(d) This section i3 an extension of the existing law of the
17th March 1806, 4 Sm. 318. Report on the Penal Code 40.

('e) This is taken from the 1st section of the act 5tb April
1826, 9 Sm. 136. That witnesses, whose names had not been
marked by the district attorney on the bill of indictment, were
gworn and examined by the foreman of the grand jury, is not
pleadable in bar; at most, it is ouly ground for a motion to
quash. Tillard ». Com., 13 Leg. Int. 132.

() Sections 11 to 22 are all new, and are certainly not the
least important in the proposed amendments of our penal sys-
tem. The history of criminal admipistration abounds with
instances in which the uilty bave escaped, by reason of the
apparently unreasonable nicety required in indictments. Lord
1lale, one of the best, and most humane of Eoglish judges,
long since remarked. that such niceties were “ grown to be a
blemnisb and an inconvenience in the law, and the administra-
tion thervof; that more offenders escaped by the easy ear given
to exceptions to indictnents, than by the manifestations of
their innocence, and that the grossest crimes bad gone unpuu-
ished, by reason of these unseemly piceties.”” The reason for
recoznising these subtilities by the common law, no doubt
arose from the humanity of the judges. who, in adwivistering
a system in which the punishment of death followed almost
every conviction of felony, were naturally disposed, in favor of
life, to hold the erown to the strictest rules. Since, however,
the reform of the penal laws. and the just apportionment of
runishment to crimes according to their intrinsic atrocity and
danger, the reason which led to the adoption of these techoi-
enl niceties has ceased, and with the cessation of the reason,
the technicalities themselves should be expunged from our
system. The 11th section of this act proposes what the com-

App.

missioners believe will be an effective remedy to this reproach
of the common law, without depriving the accused of any
proper privilege; it leaves him, at the outset of his triul. to
determine whether he will question the relevancy of his nccu-
sation, or take issue on the merits of the charge; if he elects
the latter, and is condemned, there seems wneither moral nor
legal fitness in permitting him to urge formal exceptions,
which, if suggested, at an early period; would have been
promptiy corrected. The 12th and 13th sections are intended
to meet cases of frequent occurrence, in which, although an
indictment iz strictly formal, yet, owing to some accidental slip
in its preparation, it is found on the trial that the proofs do
not entirely tally with the description of the instrument set
forth in the indictment, or in the names of persons or places
described therein. By the law as it now stands, where written
instruments enter into the gist of the offence. as in forgery,
passing counterfeit money, selling lottery tickets, sending
threatening letters, &c., they are required to ge get out in words
and figures; the omission of a figure in an indictment for
forgery is fatal. In the case of Com. v. Gillespie, 7 8. & R. 409,
a mistake in &pelling the name of “Burrall,” which in the
indictment was spelled “Burrill,” was adjudged fatal after
verdict. So, a variance between the names of the persons
aggrieved, and places described in the indictment, and the
proofs thereof on trial, will entitle the defendant to an acquit-
tal, on the ground of the waunt of agreement between the alle-
gata and the probsta. The proposed seclions authorize the
courts to amend such verbal errors, if ohjected to; and thus
terminate a class of technical niceties, which are a reproach to
the rational administration of justice. The 14th and 15th sec-
tions avoid the existing necessity of setting forth. in indict-
ments, the names of numerous individuals, owners of property
feloniously or fraudulently taken, or maliciously injured or
destroyed; it will serve to reduce the voluminousness of such
indictments, and can do no possible Injury to the defendant,
who eannot be interested in the fact, whether one person is, or
one hundred persons sre the owners of property in regard to

72
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12. It shall be lawful for any court of criminal jurisdiction, if such court shall see fit
so to do, to cause the indictment for any offence whatever, when any variance or vari-
ances shall appear between any matter in writing or in print, produced in evidence, and
the recital or setting forth thereof in the indictment whereon the trial is pending, to be
forthwith amended in such particular or particulars, by some officer of the court, and
after such amendment the trial shall proceed in the same manner, in all respects, as if
no such variance or variances had appeared.

13. If, on the trial of any indictment for felony or misdemeanor, there shall appear to
be any variance between the statement of such indictment_and.the evidencg offered in
proof thereof, in the name of any place mentioned or described in any such indictment;
or in the name or description of any person or persons or body politic or corporation
therein stated, or alleged to be the owner or owners of any property, real or personal,
which shall form the subject of any offence charged therein ; or the name or description
of any person or persons, body politic or corporate therein stated or alleged to be injured
or damaged, or intended to be injured or damaged, by the commission of such offence; or
in the Christian name or surname, or both Christian and surname, or other description
whatsoever of any person or persons whomsoever therein named or described ; or in the
name or description of any matter or thing whatsoever therein named or described ; or in
the ownership of any property named or described therein ; it shall and may be lawful
for the court before whom the trial shall be bad, if it shall consider such variance not
material to the merits of the case, and that the defendant cannot be prejudiced thereby
in his defence upon such merits, to order such indictment to be amended, according to
the proof, by some officer of the court, both in that part of the indictment wherein said
variance occurs, and in every other part of the indietment in which it may become
necessary to amend; and after such amendment, the trial shall proceed in the same
manner, in all respects, and with the same consequences, as if no variance had occurred.
And every verdict and judgment which shall be given after making such amendment,
shall be of the same force and effect, in all respects, as if the indictment had originally
been in the same form in which it was after such amendment was made.

14. In order to remove the difficulty of describing the ownership of property, in
the case of partners and joint owners, in any indictment for any felony or misdemeanor
committed on or with respect to any money, chattels, bond, bill, note or other valuable se-

cases of part- curity or effects helonging to or in the possession of any partners or joint owners, it shall be

ners and
Jjoint own-
ers.

sufficient to aver that the particular subject-matter on which or with respect to which any
such offence shall have been committed, to be the property of some one or more of the
partners or joint owners named in the indictment, and of other persons being partners
or joint owners with him or them, without stating any of the names of such other per-
sons; and in any indictment for any felony or misdemeanor, committed on or with
respect to any house or building whatsoever, belonging to or in the possession of any
partners or joint owners, or for any felony or misdemeanor committed on or with

12, Act 31 March 1860, § 12. P. L. 433, 13. Tvid. § 13. 14. Tbid. § M4,

which he is charged with baving committed a felony or misde-
meanor. The 16th section refers to public property, and rests
on the same priociple as the fourteenth and fifteenth sections.
The 17th and 18th sections will enable the eriminal pleader to
simplify hercafter the forms of indictments in forgery, and
facilitate bim iv averring instruments necessary to be recited
in any other indictment. The 12th and 13th sections contem-
plate the amendment of indictments, framed according to the
existing law, where an accidental error occurs between the
instrament and names deseribed, and those offered in proof.
These sestions strike at the root of the evil sought to be eradi-
cated, by giving the pleader the option to prepare his indictment
in such a way as to avoid, altogether, such difficulties; which
can be done with ordinary care and cantion. The 19th section
contemplates avoilding the necessity of specifically deseribing
the partics intenided to be defrauded, and the embarrassing the
proofs, in any case, with a question not really material to the
issue. In forgerics, uttering and passing forged money, and in
cheating by fulse pretences (the crimes coutemplnted by (he
section). the gist of the offence is, thut the act charged was
committed with an intent fo defraud; an indictment contain-
ing that averment. should be sufficient, without requiring the
pleader to go into the description of wlho was the party intended
to be defrauded; a mistake in whom would acquit the accused,
although the jury should be convinced that he had forged or
uttered fulse money. or had been guilty of cheating by false
pretences, with intent to defrand.  ‘The 20th section, providing
for indictmen!s for murder and manslanghter, from the nature
and consequences of these offences, require that a somewhat
detailed explanation of the reasons which have led to their
introduction xhould be given. By the common law, in an
indictment for murder, it is essentially necessary to set forth,
particularly, the manner of the killing. nnd the means hy
Which it wns effeeted ; if o person be indicted for one species
ol killing, ns by poisoning, he enunot be convicted by evidence
of a difierent spucics of death, as by shooling, sturving or
ftrangling. A fow eases will serve to illustrate how far this
) rinciple has been carried. In Rex v». Kelly, 1 Mood. Cro. Cas.
113, decided in 1525, the indictment charged that the prisoner
ftruck the decensed with a pisce of briek, and it appeared pro-
bable that the prisoner had not struck with the brick huat that
he struck with his fist, and that the deceased fell from the blow
upon a picee of brick, and that the fall on the brick was the
snuse of thu death; it was unanimously held by the twelve
Jjudges of Bnglund, on u case reserved, that the cause OA

Pp.

death had not been ftruly stated, and the prizoner was dis-
charged. So.in Rex ». Martin, 5 C. & P. 128. where the indict-
ment charged the wound to have been inflicted by a blow with
a hammer. beld in the prisoner's hand, and it appeared that
the injury might have been oceasioned by a fall against the
lock or key of a door, it was held, that if the injury was ocea-
sioned by a fall against the lock or key of a door, produced Ly
the act of the defendant, the indictment was not sufficient.
In Rex v. Hughes, 5 C. & P. 126, decided in 1832, the prisoner
was indicted for an attempt to murder, by shooting the i!)jurud
party with a pistol loaded with a leaden bullct; on the_ trisl, no
evidence was produced to actually prove that the pistol was
loaded with a leaden bullet. none having been found eitber in
the wound, or in the room where the wound was mﬂlc!vd;
the surgeon, examined in the case, testified that the wadding,
if ratmed tight, might have produced the effect without any
ball; in this state of the evidence. the court ruled. that the
indictment was not sufficiently proved, and the defendant was
acquitted. It is true, that the courts have drawn a distinction,
which rendered their rulings in indictmeuts for homicide, as to
the manper and cause of the death, more reconcilable with
reason, to wit: that where the instrument laid in the indict-
ment, and the instrument proved, are of the same nature and
character. there is no variance, as if the wound ls.cbnrged_ to
have been inflicted with a dagger or Kuife, proof is suflivient
which establishes the wound to have lLeen inflicted with a
sword, spear or the like: so, if the indictment allego a death
by one Kind of poison, proof of death by another kind of poizon
will support it. The section under consideration propolalcﬁt tl:
go one step in advance of this doctrine, by deelaring that 1

shall hercafter be suficient, in an indictment for murder, to
charge that the defendant did feloniously, wilfully, nnd.o{,hl:
malice aforethought, kill and muvder the deeeaseds wit ‘;‘l‘\

going julo the details of the cause and manner of the dea b,
which the cases cited show only tends to create \mnoocss‘x_\!)b
diticultics on the trinl, and often results in the cnmplut(_- deﬁu

of justice. The 21st and 22d sections arve gnh-qde«l to‘sn'mp 2
indictinents for perjury and subornation of perjury, W hlcltl ‘us-
now extremely voluminous and technieal s these :-hu{i\c ei:m'
lics of indictmeuts for these crimes, are so familiar to xl\ 'crm

nal lawyers, as to render it unuecessary to enter l:lo tinﬂ
details on the subject. The sectious rgcommen«le(l for a opme.
will remedy theso evils, and place indictments for these cr.

n _} §u)nul footing. Report on the Penal Cude 40-3.
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respacet to af\y property bemng in any such house or building, it shall be sufficient to aver
that the p: ltlculm: hou:xse or building on or with respect to which, or on or with respect
to'tthefpl'ope 'ty belr‘lg o which, any such offence slnh have heen committed, is the prop-
3;‘ .zt%ers;r:res :l;\: l(;:n :1131‘01 eagfntelll'i (]));ll‘.tl]ers 01" _]o‘lx}t'p\\'uel_-s named in t,h.c iudictmc:nt, and

gD S or joint owners with him or them, without statine any
of the names of such other persons. 3

t1ﬁ5:' \\21&_11 regm:d dtp fran sfc?mmitted against partners and joint owners, it shall be Manner of
:ll:;fr?le; D wtn_rgn_t or any felony or misdemeanor committed with intent to charging

raud any partners or joint owners, to allege that the act was committed with intent ot cast
;c:);lle::lz::;l :;:}g)g:igirn more.. of ‘the partners or Joint owners named ip the indi_ctment;, ners <l

pers & partners or joint owners with him or them, without stating any Jolut own:
of the names of such other persons. A

16. With respect to property belonging to counties, cities, townships and districts, it Manner of
shall be sufficient in any indictment for any felony or misdemeanor committed on or laving pro-
with respect to any goods, chattels, furniture, provisions, clothes, tools, utensils, mate- {’.f:,tu’,,‘;i A
rials or things whatsoever, which have Dbeen or at any time shall be provided for or at ties, towa-
the expense of any county, city, township or district, to be used in any court, jail, house S2iPs &e.
of correction, almshouse, or other building or place, or in any part thereof respectively,
or to be used for the making, altering or repairing of any bridge or road, to aver that
any such thmgs are the property of such county, city, township or district.

17. In any indictment for forgery, uttering, stealing, embezzling, destroying or con- Forms of ir.-
cealing, or obtaining by false pretences, any instrument, it shail be sufficient to descrile dictment in
such instrument by any name or designation by which the same may be usually known, {3 2f ©ore
or by the purport thereof, without setting out any copy or fac-simile thereof, or otherwise vn?imzzlingf
describing the same or the value thereof. &e.

s 18. I_n a_ll other cases “'lmat§oevc1' in which it shall be necessary to make any averment Forms jn
in any indictment, as to any instrument, whether the same consists wholly or in part of other cases.
writing, print or figures, it shall be sudicient to describe such instrument by any name

or designation by which the same may be usually known, or by the purport thereof, and

in such manner as to sufiiciently identify such instrument, without setting out any copy

or fac-simile of the whole or any part thereof.

19. It shall be sufficient in any indictment for forging, uttering, offering, disposing Intent to de
of, or putting off any instrument whatsoever, or for obtaining or attempting to obtain fraud parti-
any property by false pretences, to allege that the defendant did the act with intent to sons neea
defraud, without alleging the intent of the defendant to be to defraud any particular not be al-
person ; and on the trial of any of the offences in this section mentioned, it shall not be 154 er pro
necessary to prove any intent on the part of the defendant to defraud any particular tain cases.

erson, but it shall be sufficient to prove that the defendant did the act charged with an
ntent to defraud.

20. In any indictment for murder or manslaughter, it shall not he necessary to set Indictments
forth the manuer in which, or the means by which the death of the deceased was caused, for murder
but it shall be sufficient in every indictment for murder, to charge that the defendant:ﬁ%fﬁﬁ;
did feloniously, wilfully and of his malice aforethought, kill and murder the deceased;
and it shall be sufficient in every indictment for manslaughter, to charge that the defend-
ant did feloniously kill and slay the deceased.(a)

21. In every indictment for wilful and corrupt perjury, it shall he sufficient to set Requisites of
forth the substance of the offence charged, and in what court, or before whom the oath jndictment
or affirmation was taken, averring such court or person or body to have competent = Lo
authority to administer the same, together with the proper averment, to falsify the matter
wherein the perjury is assigned, without setting forth the information, indictment,
declaration or part of any record or proceeding, other than as afuresaid, and without
<etting forth the commission or authority of the court, or person, or body before whom
dhe perjury was committed.

22. In every indictment for subornation of perjury, or for corrupy bargaining, or con- Requisites of
tracting with others to commit wilful and corrupt perjury, it shall be suficient to set jditment
forth the substance of the offence, without setting forth the information, indictment, tion of per-
declaration or part of any record or proceedings, and without setting forth the commis-Jury.
sion or authority of the court, or person or body before whom the perjury was committed,
or was agreed or promised to be committed.

23. In cases arising under the Jaws of this commonwealth for the restraint of the Indictment
horrid practice of duelling, it shall he sufficient to form an indictment generally, against for duelling,
either of the principals for challenging another to fight at deadly weapuns, and notwith-
standing it may appear on the trial that the defendant only accepted the challenge, it
shall be sufficient to convict and render him liable tc the penalties of the law; and in
like manner an indictment against the seconds may be framed generally, for carrying
and delivering a challenge, and proof of the mere act of fighting, und the defendant
being present thereat, shall be sufficient to convict the defendsnt apon an indictment so
fmmec{); and if the duel shall take place within this commanwealth, the mere fact of
fighting shall be full and complete evidence of the charges, respectively, of giving or
receiving, or of carrying or delivering a challenge, without other proof thereof.(d)

15. Act 31 March 1860, § 15. P. L. 434 18. Ibid. § 18 21, Tvid. § 21.
16, Ihid. § 15, 3 19. Thid. § 19. 220 Tbid. ? 2
17. 1bid. § 17. 20, Tbid. § 20. 3. 1bid. § 25.

a) An indictment drawn in conformity with the provisions against him.” .I Wr. 109. ;
of(tl)xi; section is not in conflict with the constitutional proviso, (b) ‘This section is taken from the 3d seetion of ﬂmqar-t of 31st
that - in ail eriminal prosecutions, the accused shall bav lun?i 806, 4+ Sm. 354. NKeport vu the Penal Cide 4.
right to be iuformed of the nature and cause of the nccusaAb .
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24. In every indictment for feloniously stealing property, it shall be lawful to add a

Counts for

stealiog and gount for feloniously receiving the said property, knowing it to bave been stolen ; and in

mvﬁ,?g’ any indictment for feloniously receiving property, knowing it to have been stolen, it shall

joined. be lawful to add a count for feloniously stealing said property; and it shall be lawful for
the jury trying the sante, to find a verdict of guilty either of stealing the property, or of
receiving the same, knowing it to have heen stolen ; and. if such indictment shall haye
been preferred and found against two or more persons, it §hall be lawful for the jury
who shall try the same, to find all or any of the said persons guilty of either stealing the pro-
perty or of receiving it, knowing it to have been stolen, or to find one or more of the
said persons guilty of stealing the property, and the other or others of them guilty of
receiving it, knowing it to have been stolen.(a)

Tesue and 25. In all cases of felony the prisoner shall be arraigned, and where any person on

trial in eri- heing so arraigned shall plead not guilty, every such person shall be deemed and taken

mibal camt. ¥ put himsel% upon the inquest or country for trial, without any question being asked
_of him how he will be tried, and the inquest shall be charged only to inquire whether
he be guilty or not guilty of the crime charged againsc' hirq, and no more. And
wherever a person shall be indicted for treason or felony', the jury impannelled to try such
person shall not be charged to inquire concerning his lands, tenements or goods, nor
whether he fled for such treason or felony.(b)

Prisoners 26. If any prisoner shall, upon his arraignment for any offence with which he is

standing  jndicted, stand mute, or not answer directly, or shall peremptorily challenge ahove the

nys number of persons summoned as jurors for his trial to which he is by law entitled, the
plea of not guilty shall be entered for him on the record,(¢) the supernumerary
challenges shall be disregarded, and the trial shall proceed in the same manner as if he
had pleaded not guilty, and for his trial had put himself upon the country.(d)

Prosecutors 27, No person shall be requirec} to answer to apy’indict-ment for any offence whatso-

Damo to be ever, unless the prosecutor’s name, if any there be, is indorsed thereon ; and if no person

iodictment. shall avow himself the prosecutor, the court may hear witnesses, and determine
whether there is such a private prosecutor, and if they shall be of opinion that there is
such a prosecutor, then direct his name to be indorsed on such indictment.(e)

Distinct acts 28, It shall be lawful in cases of emhezzlement by clerks, servants ar other persons in

gfeg't“gffy"’“b; the employ of another, to charge in the indictment, and proceed against an offender for

charzed in any distinct acts of embezzlement, not exceeding three, which may have beeu committed
same indict- ]y him against the same master or employer, within the space of six calendar months,
| from the first to the last of such acts, and in every such indictment, except where the
offence shall relate to a chattel, it shall be sufficient to allege the embezzlememt to be of
money, without specifying any particular coin or valuable security ; and such allegation,
so far as regards the description of the property, shall be sustained, if the offender shall
be proved to have embezzled any amount, although the particular species of coin or
valuable security of which such amount was composed, shall not be proved, or if he shall
be proved to have embezzled any piece of coin or valuable security, or any portion
of the value thereof, although such piece of coin or valuable security may have been
delivered to him in order that some part of the value thereof should be returned to the
party delivering the same, and such part shall have been returned accordingly.(g)

29. No district attorney shall, in any criminal case whatsoever, enter a nolle prosequi,
either before or after hill found, without the assent of the proper court in writing first
had and obtained. (k)

30. In any plea of autrefois acquit, or auirefois convict, it shall he sufficient for any
defendant to state, that he has been lawfully convicted or acquitted, as the case may be,

Nolle prose-
qui.

Plea of autfre-
fois convict,
or autrefois

acquit. of the offence charged in the indictment.(z)
24. Act 31 March 1860, § 24. P. L. 436, 26. Tbid. z 26. 28, Ibid. g 28, 380. Ibid. § 80.
25, Ibid. § 25. 27 Ivid. § 27, 29, Ivid. § 29.

(a) This section is new, and is intended to remedy difficul-
ties arising from the common law dostrines in relation to the
joinder of offences and joint offenders. At comwon law, a
felony and a misdemeanor, such as burglary and receiving
stolen goods, could not be regularly joined; in larceny, counts
for receiving were sometimes added, but the practice was re-

arded as of doubtful legality, until in the cases of Rex v. Gal-
oway, 1 Mood. Cro. Cas. 234, and of Rex v. Madden, 1 Mood.
Cro. Cas. 277, it was decided to be erroveons. Tn Pennsylvania,
the uniform practice bas been to unite counts for larceny and
receiving, but in no other Kkind of felonious taking has such
Joinder been permitted. So, at common law, if two persons are
charged with jointly receiving stolen goods, a joint act of recciv-
ing must be proved: proof that one received in the absence
of the other, and afterwards delivered to him, will not suffice.
Rex v. Messingham. 1 Mood. Cro. Cas. 257. The proposed sec-
tion will obviute these technical difficulties, as it permits a
count for receiving to be joined with all indictments for feloni-
ous taking, and authorizes the conviction of one or more of
several persons, jointly indicled, for felonious taking or receiv-
ing, either as principals or receivers, according to their actual
guilt. Report on the Penal Code 43,

(b) This section is new, and has been introduced to dispense
with the useless forms which prevail’ in some of our criminal
courts, following the ancient practice of the common law. Re-

. port on the Penal Code 43,

() Where a plea of “ not guilty” is entered under this see-

tion, for a prisoner who stands mute, and there is a trial and

Jjudgment, he cannot subsequently assign for error any matters
appertaining to the precept, venire, drawing, summoning and
returning of jurors, &e.; such case is withiu the 53d section of
this net. 5 Wh. 67, 78. 5

() ‘This section is taken from the 5th section of the act of 23d
September 1791, 3 Sin. 40. Report on the Penal Code 44

(¢) This section is taken from one of the clauses of the act
of 1705. 1 Sm. 56. The old law has been so amended as to
enable the court to determive the question. in any case, whether
there is such a prosecutor, and who he iz, and if any. to onder
bis name to be indorsed on the indictment. Repirt on the
Penal Code 44, If there be no proof of a prosecutor, the de-
fendant must plead without such indorsement. 1 D. 5. .

() The provisions of this section nre necessary for preventing
the difficulties that may be hereafter experienced in the prose-
cution of the various fraudulent embezzlements prescribed
amainst by the © Act to consolidate, revise and amend the Pt‘llﬂl
laws of this commonwenlth,” and particularly by the lO.lI}
section thercof (tit. ** Crimes” 107). against such embezzlemen
by clerks, servants med other persons in the emplay of others
Report on the Penal Code ¢4.

(‘l’:) This section is taken from the proviso to the Ist seftio:[
of the act of 3d May 1800, P. L. 654. Report on the Pen
Code 44. See tit. * Distri-t Attorueys,” 10, note a. i

(7) This section proposes in favor of the accused, to simp ‘nz
the pleas of heretofore acquitted, and heretofore con\'lt‘h!}lyi'e
thus relieve them from all technical embarrassments;
new. Report on the Pepal Coda 44

App. 75
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C. courrs OF CRIMINAL JURISDICTION.

31. The courts of oyer and terminer and general jail delivery shall have power—(a) Courts of
I. To inquire by the oaths and affirmations of good and lawful men of the county, of al] °¥erand tr
erimes committed, or triable in such county. g s

IL. To hear, determine and punish the same, and to deliver the jails of such county
of all prisoners therein, according to lay.

IIL. To try indictments found in the quarter sessions, and certified by the said court
accordm_g to law ; and the said courts shall have exelusive jurisdiction and power to tr
and punish all persons charged with any of the crimes herein enumerated, which shall
be committed within the respective county, to wit:

(L.) All persons charged with any murder or manslaughter, or other homicide, and all
persons charged with being accessory to any such crime.

(2.) All persons chm‘get? wigh treason against the commonwealth.

(3.) All persons charged with sodomy, buggery, rape or robbery, their counsellors,
aiders and abettors.

(4.) All persons charged with the crime of voluntarily and maliciously burning any
bunl_dmg, or other thing, made_pumshable in the same manner as arson.(b

(5.) All persons charged with mayhem, or with the crime of cutting off the tongue,
gpttmg out the eye, slitting the nose, cutting off the nose, cutting off a lip, cutting oﬁ' or

isabling any limb or member of a person, by lying in wait, or with malice aforethought,
and with intent in so doing to waim or disfigure such person, and their aiders and
abettors and counsellors.

(6.) All persons charged with burglary.

(7.) Every woman who shall be charged with having endeavored privately, either by
herself or the procurement of others, to conceal the death of any issue of her body, male
or female, which, if it were born alive, would be by law a bastard, so that it may not be
known whether such issue was born dead or alive, or whether it was murdered or not.

(8.) All persons charged with the second or any subsequent offence of receiving, har-
boring or concealing any robber, burglar, felon or thief, or with the crime of receiving
or buying any goods or chattels, which shall have been feloniously taken er stolen,
knowing the same to be so taken or stolen.

32. The courts of quarter sessions of the peace shall have jurisdiction and pawer within Quarte: osa
the respective counties— Kdnac

I. To inquire, by the oaths or affirmations of good and lawful men of the .ounty, of all
crimes, misdemeanors and offences whatsoever, against the laws of this commonwealth,
which shall be triable in the respective county.

II. To inquire of, hear, determine and punish, in due form of law, all such erimes and
misdemeanors and offences, whereof exclusive jurisdiction is not given, as aforesaid, to
the courts of oyer and terminer of such county.

IIT. To take, in the name of the commonwealth, all manner of recognisances and
obligations heretofore taken and allowed to be taken by any justice cf the peace; and
they shall certify such as shall be taken, in relation to any crime not triable therein, to
the next court of oyer and terminer having power to take cognisance thereof.

IV. To continue, or discharge the recognisance and obligations of persons bound to
keep the peace, or to he of good behavior, taken as aforesaid, or certified into such
court by any justice of the peace of such county, and to inquire of, hear and determine,
in the manner hitherto practised and allowed, all complaints which shall be found
thereon.

V. The courts of quarter sessions shall also have jurisdiction in cases of fines, penalties
or punishments, imposed by any act of assembly, for offences, misdemeanors or delin-
quencies, except where it shall be otherwise expressly provided and enacted.

VI. The said courts shall also have and exercise such other jurisdiction and powers,
not herein enumerated, as may have been heretofore given to them by law.

Whenever any indictment shall be found in any court of quarter sessions, for any crime When causes
or offence not triable therein, it shall be the duty of said court to certify the same into :3:;“"?,'}‘9;
the court of oyer and terminer next to be holden in such county, there to be heard and gna bl
determined in due course of law. ner.

The judges of the county courts of oyer and termirer and quarter sessions, and every powers of
of them, shall have power to direct their writs or precepts to all or any of the sheriffs the courts.
or other officers of any of the counties, cities, boroughs or towns corporate of this
commonwealth, to arrest and bring before them persons indicted for felonies and other
offences, and amenable to the respective court; each of said courts shall have power to
award process to levy and recover such fines, forfeitures and amercements, as shall be
imposed, taxed or adjudged by them respectively ; each of the said courts shall have full
power and authority to establish such rules for regulating the practice thereof respectively
and for expediting the determination of suits, causes and proceedings therein, as in their

81. Act 31 March 1860, § 31. P. L. 437, 82. Ivit. § 32,

() The 31st and 324 sections are transeripts from the 14th,
15th, 16th, 17th, 18th, 20th, 21st and 22d sections of the act of
16th Joane 1836, P. L. 790. It has been thought proper, although
left unrepealed, to introduce them here, in order to render these
bills a complete consolidation of our statute laws relating to
crimes, punishments and criminal procedure. As questions of
jurisdiction frequently present themselves in criminal courts,

App.

the laws defining and establishing such jarisdiction have their
proper place here. The laws in refereuce to the constitution of
these courts are to be found in the * Act relative to the organ«
ization of the courts of justice,” passed April 14,1834, P. L
353; thess have not been interfered with. Report on the Penal
Code 44.

(b) see 8 Pittsburgh Leg. J. 290.

76
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discrétion they shall judge necessary or
inconsistent with the constitution and

proper: Provided, That such rules shall not be
laws of this commonwealth ; each of the said

courts is empowered to issue writs of subpeena, under their official seal, into any county
of this commonwealth, to sammon and bring before the respective court any person to
give testimony in any cause or matter depending before them, under the penalties
hitherto appointed and allowed, in any such case, by the laws of this commonwenlth.

Writs of er-
ror and cer-
tiorari.

33. Every person indicted in any court of quarter sessions, or in any county court of
oyer and terminer and general jail delivery, may remove the indictment, and all pro-
ceedings thereon, or a transcript thereof, into the supreme court by a writ of certiorari,

or a writ of error, as the case may require: Provided, That no such writ of certiorari,
or writ of error shall issue, or be available, to remove the said indictment and proceeding
thereupon, or a transcript thereof, or to stay execution of the judgment thereupon
rendered, unless the same shall be specially allowed(a) by the supreme court, or one of
the justices thereof, upon sufficient cause to it or him shown,(b) or shall have heen sued

out, with the consent of the attorney-ge

neral; which special allowance or consent shall

be in writing, and certified on the said writ.(¢)

D. OF THE TRIAL.

Persons un-
der bail not
to be placed
in the crimi-
nal bar.

their counsel.(d)

Personsin-  35. Every person 1
dicted for
treason to

bave copy of mentioning

34. No person who may hereafter be arraigned on any indictment, and who shall he
bound by recognisance to appear and abide by the judgment of the court, shall be placed
within the prisoner’s bar to plead to such indictment, or be confined therein during his
trial ; and all persons shall have an opportunity of a full and free communication with

ndicted for treason shall have a copy of the indictment(e) and a
list of the jury and the witnesses to be produced on the trial for proving such indictment,
the names and places of abode of such jurors and witnesses, delivered to

indictment. him three whole days before the trial.(g)

Peremptory

36. On the trial of any indictment for treason or misprision of treason, murder, man-

challevges.  glauahter, concealing the death of a bastard child, rape, robbery, burglary, sodomy,
malicious maiming and arson, the accused shall be at liberty to challenge, peremptorily,
twenty of the jurors, and on the trial of all other indictments the accused shall be at

liberty to challenge, peremptorily, four

Challenges 37. The commonwealth shall have th
by the com-
moawealth. 5 5 5
of the said cases, shall be entirely void,
no such challenge had been made.

How chal-
lenges are to
be conduct-

ed. person, and so alternately, until all the
wealth shall refuse to make any challen
right to challenge the full number allowe

ITow to be

determined.

Trial of per-
sons jointly shqyll he in the discretion of the court

indicted, and i St 5
Joint chal-  cases of felonious homicide, the parties

lenges,

33. Ace sl March 1860, § 33. P. L. 439,
34. Ibid. § 34.

(a) A writ of error issued without a special allocatur will he
quashed. 28 & R.453. 2 Wh. 113, So. also, if the allocatur
be obtained before sentence, 16 8, & I. 319,

() It is vever manted on mere technical matters, not going
to the merits. 2 Barr 244, 38 & R.199. 3 Y.20. 6 1. 403,
4 B.424. 1 Wh. 525, There must be strong ground to believe
that jf the case be not removed, some important prineiple of
law, or the plsin justice of the case, will be violated. 4 Pitts-
burgh Leg. J. 668,

(c) This section is taken from the Tth seetion of the act of
13th April 1791, 3 Sm. 20; and the 9th section of the act of 16Lh
June 1836, P, L. 787. Report on the Penal Code 44.

(d) This section is taken from the act of 28th March 1808, 4
Sm. 529. Report on the Penal Code 45.

. (e) The caption iz a portion of the indictment, and a copy of
it must be furnished to the prisoner. 2 D. 342,

(g) The word * trinl” here means the trying of the cause hy
the Jury. and not the arraiznment and pleading preparatory to
such trial by the jury., 4 Mas, 252, This section is talien from
the 20th section of (he nct of congress of Z0Lh April 1790.
Brightly’s U. S. Dig. 221.

() The 36th, 57th, 3Sth and 39th scetions are intended to
gupply the 1521, 155, 1541h, 155th and 156th sections of the act
of 14th April 1834, P. L. 365. The changes therein, in reference
to challenges, are, that by the 86th section of this nct the
number of challenges allowed the aceused in treason. is twenty,
Wwhereas by the 152d xection of the act of 1834, thirty-five chal-
lenges are allowed: and that by the 150th section of the act of
18314, the commonwealth is interdicted from challenging. with-
out canse, in any case of feiony, whereas by the 37th scetion
of the present act. the commonwenlth is only interdicted from
challenging peremptorily in the cases enumerated in the 30th
gection. to Witz treason, misprision of tresson. murder. mun-
_sluu;:l-t--r, concealing the death of a Va-tued ehild, rapefe
sery, burglary. godamy. mulicious maiming and arson: nAnp
a'l other felonies and izdemennors, is allowed the same pum-

35, 1bid. § 35,
36. Ivid. § 36.

of the jurors.(%)
e right, in all cases, to challenge, peremptorily,

four persons, (¢) and every peremptory challenge beyond the number allowed by law in any

and the trial of such person shall proceed as if

38. All challenges in criminal proceedings shall be conducted as follows, to wit: the
commonwealth shall challenge one person, and then the defendant shall challenge one

challenges shall be made; but if the common-
ee, the defendant shall, nevertheless, have the
d him by law.

39. When a challenge for a cause assigned shall be made in any criminal proceeding,
the truth of such cause shall be inquired of and determined by the court.(k) 7
40. In all cases in which two or more persons are juintly indicted for any offence, it

to try them jointly or severally, except that in
charged shall have the right to demand separate

trials; (Z) and in all cases of joint trials, the accused shall have the right to the same

37. Thid. § 37.
38, Ibid. § 38

39. Tvid. § 39.
40. Ibid. § 40.

ber of challenges ns the defendant. to wit: four. The ohject
of thus extending to the cemmonyealth the vight of challeng-
ing, in the miner felonies. the same pumber of jurors as the
detendant. urises from the fact, that by the present code 8 Jurge
number of offences, which were misdemeanors at common law,
are now made felonies; hence. the exciuding of the common-
wealth from the right of challenge in any felony, is wmost
totally to deprive her of the right of chailenge. lu the prac-
tical admiunistration of criminal justice. the rixht of the com-
monwesith to challenge four jurors peremptorily, is of the
deepest importance; it is not an uncommon thivg to find in &
panel of jurors, one or more persons pludged to the defendant
by personal or social sympathics, or influenced in his favor by
worse wotives; the right to peremptorily challenge four jurors,
j§ the seeurity of the public sgainst such coutingeucies. Tbe
39th section of the present act assizns to the court the authority
of determining upon the truth and suficiency of challenges for
canse. Report on the Penal Code 45, b

(i) This provision is not in confiict with the clause in the
constitution. which provides * that trial by ’iur_y shall be as
heretofore, und the right thereof sball remain inviolate.” 1Wr.
45.

()) The power to challenge for cause may be exercised at any
time before the oath is tendered to the jury. 11 H.12. It'ls
good cause of chullenge that the juror has conscientious scruples
on the subject of capital punishment. 17 8. & R, 155.  Or that
he has formed and expressed un opinion upon the evidence il‘l
the cause. 14 S. & R. 292, See 2 W. & £, 202. 1 Crauch C. b:
452, Or that the juror has been suppocpaed as a wifDess by
the prisoner. 7 W.585. Or that he is a tenaut of one of tlll;i
parties. 8 W. 304 Or that be had grossly misbebaved himsel
on « former oeeasion. decluring that he hud tried to acquit ."A"'Y
one the judge desived to have convieted; and that he was a
'1‘«»77:.“::; man. and would ss lief swear on a spelling Look a8
enftid Cible” 11 1112,

(1) See 17 C. 305
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number of peremptory challenges to which either would be eutitled if separately tried,

and no more.(a)

41. All courts of criminal jurisdiction of this commonwealth shall be and are hereby 1row tales

authorize_d and requ_ired, when occasion shall render the same necessary,(b) to order a
tales de circumstantibus, either for the grand or petit jury,(¢) and all talesmen shall be

liable to the same challenges, fines and
That nothing herein contained shall repea

may be
awarded
and juries

[Jenalt.ies as the principal jurors: Provided, sumwonea.
) ) or alter the provisions of an act
20th day of April 1858, entitled, *“ An act establishing a mode of drawing an selecting

assed the

Jjurors in and for the city and county of Philadelphia.”(d)

42. No alien shall, in any criminal case whatsoever, be entitled to a jury de medietate of juries do

linguce, or partly of strangers.(e)

medietate

43. The trial of all treason against the commonwealth, committed out of the jurisdic. "8

tion of the state, shall be in the county where the offender

he shall first be brought.(g)

e s ‘hieh Place of tral
pprehended, or into which for treason.

44. If any person shall become an accessory before the fact, to any fi

! ) y felony, whether of acces:
the same be a felony at common law, or by virtue of any act of assembly noyw in force (r)iesag:‘;;::
or hereafter to be in force, such person may be indicted, tried, convicted and punished e fact.

in all respects as if he were a principal felon. (%)

45. If any person shall become an accessory after the fact, to any felony, whether the of accesso.
same be a felony at common law, or by virtue of any act of assembly now in force, or ries after the
that may be hereafter in force, he may be indicted and convicted as an accessory after Itk
the fact, to the principal felony, together with the principal felon, or after the conviction
of the principal felon, or may be indicted and convicted of a substantive felony, whether

41. Act 31 March 1869, § 41. P. L. 440.
42. Ibid. § 42,

43.
44,

(@) This section is new, and is introdunced to setfle aquestion
in criminal practice. which has produred difficulty. Atcomwmon
law. upon a joint trial, each prisoner mnay challenge his full
number, and every juror challenged us to one. is withdrawn
from the panel as to all the prisoners on trial, and thus, in
effect, the prisoners in such a case possess the power of peremp-
tory challenge to the aggregate of the numbers to which they
are respectively entitled. The embareassments from defect of
Jjurors, resulting from the exercise of this right by numerous
defendants jointly indicted, led the courts. at a very early period,
to determine that they had the power, azainst the will of the
prisoners, to sever the papel, and try the:n severally, if they
insisted upon their right of several challenzes. This settled
the question that prisoners. jointly indicted, could, against their
wishes, be tricd separately ; but whether prisoners, jointly in-
dicted, could demand a separate trial, presented another ques-
tion; some in<isting that they possess such a rvight; others
contending that such severance is a matter of sound dizeretion,
to be exercized by the court, with that due regard and tender-
ness to prisoners, which characterizes our criminal jurispru-
dence: and this latter we regard as the better opinion. In the
section under consideration this doctrine has been adopted,
except as to cases of joint indictments for felonious homicide, in
which it is proposed to give the accused the positive right to
demand separate trials; in cases of joint trials. it is also pro-
posed to limit the number of the challenyes. of all the prisoners,
to the number ench would be entitled to if separately tried, and
no more. As prisoners jointly indicted for felonious homicide
have, by this section. the right to sever in their trials, persons
80 cireumstanced will not be affected by this latter provision. in
casos of joint trial. as their being so tried is a matter resting
entirely in their own choice. Report on the Penal Code 45.

(b) The court may direct a special venire to issue to two citi-
zeus, instead of the sheriff or coroner, whenever in their opi-
pion, the nature of the case requires it. 15 Leg. Int. 325.

() Tt is an irregularity to call talesmen, unless it appear of
record, that the regular panel was exhausted, and an order for
talesimen made; but such irregularity, if not objected to, is
cured by the verdict, under the 53d section. 10 H. 94,

(d) This section is a summary of the 14ith. 145th, 146th,
147th and 14Sth sections of the act of 14th April 1834, P. L. 367 ;
which sections have been left unrepealed, as they apply equally
to civil as well as criminal proceedings. Report on the Penal
Code 46.

(¢) This section is taken from the 149th section of the act of
14th April 1834, P. L. 368; which hasalso been left unrepealed
for the same reason. Report on the Penal Code 46.

() This section is new, and necessary in the event of trials
of treason azainst the state hereafter taking p'ace. Report on
the PPenal Code 46.

() The principle of this section. which preseribes the same
punizhment azainst ac es<ories hefore the fact in felony, under
the varions synonymes of aiders, abettors, counscllors, com-
forters, &c., ns against principals. i3 familiar to our criminal
lesislation ; it is found in the Tth section of the act of 1718, 1
&m. 113; in the 21 section of the act of 8th March 17580, 1 Sm.
499: in the 2d, 3d and 5th sections of the act of 5th April 1790,
2 Sm. 531; and in the 4th section of the act of 23d April 1829,
10 Sm. 431. There iz. therefore, nothing new in the principle
of this section. which is foundad on the theory of the moral
guilt of the accessory before the fact heing equal to 'Lhut‘or the
principal offonder. The new principle in the seetion is that
which makes the accessory hefore the fact, zuilty of a substan-
tive offence, and which snbjerts Lim to punishment fur his
crime, without postponing it until the conviction of the actual
perpetrator; or more precisely speaking. _which ahalishes in
felonivs (e technical distinction now existing between accesso-

17

43.

Ibid. g 2

Tula: 45. Ibid. § 45.
ries before the fact and principal offenders. This was always
the law as rezards misdemeanors in which there are no acces-
sories, all being regarded by law as principnls; in felony, how-
ever, except in certain cases about to be noticed, an accessory
cannot be tried before the conviction or outlawry of his princi-
pal, unless tried with him. In felonies of frequent occurrence,
this was found a great and serious evil, which ealled tor and re
ceived partial legislative correction; as early as the act of the
31st May 1718, 1 Sm. 105. it was provided that persons barbor-
ing. concealing or receiving robbers, burglars, felons or thieves,
or receiving or buying any goods or chattels that should have
been feloniously tuken or stolen by any such robberg, &e.,
knowing the same to be stolen, might be proceeded azaiust as
is therein directed; and that if any such principal felon could
nat be laken, so as to be prosecuted and convicted for such offence,
that nevertheless it shall be lawful to prosecute and punizh
every such person buying or receiving any goods stolen by
such principal felon. knowing the same to be stolen, although
the principal felon should not be convicted of the felony. This,
however, embraced only one cluss of acce-sories, to wit, receivers
of stolen goods, in cases where the principal wus not amenable
to justice: afterwards. by the act of 23d September 1791, 3 Sm.
41, it was provided “in all cases of felonies of death, robbery
and burglary. it shall be lawful to punish recefvers of such
felons, robbers znd burglars, by a fine and imprisonwment,
although the principal telons, robbers and burglars cannot be
taken. o as to be prosecuted and tried for sail offences; which
conviction and sentence of snid receivers shall exempt them
from being prosecuted as accessories after the fact io cuse the
prineipal felon, robber or burglar shall afterwards be taken
and convicted. This act extended only to accessories after the
fact. in caves in which the principals could not be taken.

The act of 11th April 1825, 8 Sm. 438, was passed to avoid a
diMculty which afterwards arose in the prosecutions of re-
ceivers of stolen goods, in cases in which the principals were
amenable to justice. The act of 1718 was taken from the 4th
section of 4th and 5th Anune, chap. 31, which only authorized
proceedings against such receivers before the conviction or
attainder of their principals, when such principals eould not
be taken. Foster, in his discourse on accomplices. 3 6, p. 373,
says on this point: “I know attempts have been made, under
various shapes, to prosecute the receiver as for a misdemeanor,
while the principal hath been in custody and amenable, but
pot convicted; but I think such devices illegal.” The act of
1825 solved the difficulty, by declaring that receivers of pro-
perty, knowing it to have been feloniously stolen, may be pro-
secuted, althongh the principal be not before counvicted, aud
whether be is amenable to justice or not.

Tt will thus be seen, that all our legislation with regard to
the trial of accessories to felonies, before the conviction of their
principals, applies only to accessoriex after the fact, a class of
olfenders who have had no primary connection with the origital
erime. and whose guilt only consists in having given comfort
and succor to the actual offender after its perpetration ; except
in eases of receivers of stolen goods, this offence is often almost
veninl. congisting frequently in parents and friends, influenced
by the ties of blood, or the impulses of affection, giving aid and
comfort to an offender whose crime they abominate and deplore.
1t seems strange that the common law privilege, whic_h ox-
empted accessories from liability to justica until the Fonv;ctinn
or attainder of the principal, should be taken awany in cases of
acressories after the fact. and left in those of nccessories before
the fact. whose guilt ix always as great, and often much greater,
than that of the principal. The 45th section proposes putting
our statute laws on the subject of accessorics to felonies in
harmony with justice and reason. Report on the Penal Coda
46-8.
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the principal felon shall or shall not have been previously convicted, or shall or shall not
be amenable to justice, and may thereupon be punished in like manner as any accessory
after the fact to the same felony, if convicted as an accessory, may be punished; and
the offence of such person, howsoever indicted, may he inquired of, tried, determined
and punished, by any court which shall have jurisdiction to try the principal felon, in
the same manner as if the act by reason of which such person shall have hecome
accessory, had been committed at the same place as the principal felony: Provided
always, That no person who shall be once duly tried for any such offence, whether as an
accessory after the fact, or as for a substantive felony, shall be liable to be again indicted

or tried for the same offence.(a) ) H
46. If any person hereafter shall be feloniously stricken, poisoned or receive other

Felonious : j z
strikinz or  cause of death in one county, and die of the same stroke, poisoning or other cause of
ggf‘;’;ﬂﬁf death in another county, then an indictment found therefor by jurors of the county

and death in where the death shall happen, shall be as good and effectual in law, as well against the

soother.  principal in such murder as against the accessory thereto, as if the stroke, poisoning or
other cause of death had been given, done or committed in the same county where such
indictment shall be found ; and the proper courts having jurisdiction of the offence shall
proceed upon the same as they might or could do in case such felonious stroke, poisoning
or other cause of death, and the death itself thereby ensuing, had been committed and
happened all in one and the same county.(b) ]

Felonious 47. If any person shall be feloniously stricken, poisoned or receive other cause of

striking ov  death within the jurisdiction of this state, and shall die of such stroke, poisoning ov other

the stute and cause of death at any place out of the jurisdiction of this state, an indictment therefor

death out of found by the jurors of the county in which such stroke, poisoning or other cause of
thestute.  death shall happen as aforesaid, shall be as good and effectual, as well against the prin-
cipal in any such murder, as against the accessory thereto, as if such felonious stroke,
poisoning or other cause of death, and the death thereby ensuing, and the offence of
such accessory, had happened in the same county where such indictment shall be found;
and the courts having jurisdiction of the offence shall proceed upon the same, as well
against principal as accessory, as they could in case such felonious stroke, poisoning or
other cause of death, and the death thereby ensuing, and the offence of such accessory,
had both happened in the same county where such indictment shall be found.(¢)

48. In order to obviate the difficulty of proof as to all offences committed near
the houndaries of counties,.in any indictment for felony or misdemeanor committed on
the boundary or boundaries of two or more counties, or within the distance of five hun-
dred yards of any such boundary or boundaries, it shall be sufficient to allege that such
felony or misdemeanor was committed in any of the said counties ; and every such felony
or misdemeanor shall and may be iuquired of, tried, determined and punished in the
county within which the same shall be so alleged to have been committed, in the same
manner as if it had been actually committed therein.(d)

49. In order to obviate the difficulty of proof as to offences committed durin
journeys from place to place, in any indictment for felony or misdemeanor committ
On any person or on any property, upon any stage coach, stage, wagon, railway-car or
other such carriage whatever, employed in any journey, it shall be sufficient to allege
that such felony or misdemeanor was committed within any county or place through any
part whereof such coach, wagon, cart, car or other carriage shall have passed in the
course of the journey during which such felony or misdemeanor shall have been com-
mitted ; and in all cases where the centre or other part of any highway shall constitute
the boundaries of any two counties, it shall be sufficient to allege that the felony or mis-
47. Ivid. § 47 48, Toid. § 48, 49. Ibid. § 49,

Proof of of-
fences com-
mitted near
county lines.

Proof of of-
fences com-
mitted dur-
ing journeys.

46. Act 31 March 1860, § 46. P. L. 441.

(2) This section is only an extension of the existing laws,
which, as will be seen from the preceding remarks, subjected
accessories after the fuct, and receivers, to punishment before
the conviction or attainder of their principals. It embraces
such accessories not only in common law felonies, but those
created. or which hereafter may be created, by statute; it
anthorizes the conviction of such offenders either with or after
the conviction of the principals, or for a substantive offence,
whether the principal felon shall or shall not have been previ-
ously convicted, or shall or shall not be amenable to Jjustice. It
also provides for the case of a party becoming an accessory
after the fact in one county to a felony committed in another;
giving jurisdiction over the crime of such accessory to the
courts of the county having jurisdiction over the crime of the
principal offender. This provision supplies the 22d and 23d
rections of the act of 1718, 1 Sm. 119, made, probably, to meet
: (tl‘:ll:sgty at comu:gn law, whether an accessory in oue county to

in another, was indicta in ei :
e A y ctable in cither. Report on the

(D) This section has been introduced to remove a difficulty
which might arise in a case of homicide, where 2 wnnn had died
in one county from an injury, or other cause of death, received
in another county. Hawkins, in his Pleas of the Crown, book
2. chup. 25, ¢ 36, says, that **at the common law, if o man had
died in one county of a stroke received in another, it seems to
have been the more general opinion that, regularly, the bomi-
cide was indn:tub}e io neither of them, because the offence was
not completo in either, and no grand jury could inguire of what
hpppened out of their county.” This inconvenience was reme-
died by 2d & 34 Edward V1., chap. 24, by which it was enacted,

that in such ecases the trial should take place in the county
where the death happened. This statute is among those reported
by the juiges of the Supreme Court, as being in force in Penuo-
sylvania; hence the expediency of this section to meet sucha
case, should it hereafter arise. Report on the Penal Code 49,
(¢) In the case of a wound, or other cause of death, being
given in this state, and the party receiving tho. same dyiong io
another state (x thing which might very readily occur, as n}
the case of duels), by the existing law it is at least doubtfu
whether a prosecution for homicide could be maintained in
either; Hawkins, hook 1, chap. 31, 22 11, 12. 1f}\ mortal injury,
or poison is given or administered maliciously in the state, “s:g
death ensues therefrom out of the state, the act which cau
the death, and the malice which influenced the act, the two
great essential elements of felonious homicide, have been per
petrated and manifested within our jurisdiction; it see!tl;ls;
therefore, fitting, tbat in such cases, jurisdiction over
crime should be exercised by the state. The scection is tge:e’
but manifestly necessary in any penal system claiming
complete. Report on the Penal Code 49. Sedito
(d) The 48th nnd 49th sections are new; they are intenhe 2
obviate difficulties which occur in laying the county, W gre ®
crime has been committed, so near county lines, as to render
doubtful in which of two counties it has been actually pel!"P.e"
trated; and to obviate similar dificulties, where the crime o
been committed during journeys or voyages by Jand orh wnugl;
in carriages or vessels of any kind, which have pglssod l: \;’ v
various counties in the journey or voyage during W lcfreal
crime has been committed. The sections will be found 0

practical value. Report on the Penal Code 40.
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demeanor was committed in either of the said counties through, or adjoinine to, or by
the boundaries of any part whereof such coach, wagon, cart, car or other carriaee shall
have passed in the course of the journey during which such {"elunv or mi\‘d(‘;lle'l‘n%l‘ ;lmll
have been committed ; and in any indictment for any felony or misdemc;\nm' é‘omm\it]tz(l
on any person or on any property on board any vessel whatsoever, cmplu‘\'cd in an
voyage or journey on any navigable river, canal or inland navigation, it shall be suffci ‘;,
to allege that such felony or misdemeanor was committed in -n?v cou’utv\or lace il
) ; an) y or place through
any part \\:hereof such vessel shall have passed in the course of the voyage or jourt o
during which such felony or misdemeanor shall have been committed - v:;nd in a'tlll cn:y
where the side or bank of any navigable river or creek, eanal or inlnimd navigation J‘::
the centre or _other part thereof, shall constitute the boundary of any P c(ﬁ‘lmie\: (if,
shall be sufficient to allege that such felony or misdemeanor was committed in either of
the said counties through, or adjoining to, or by the boundary of any part thereof, such
vessel shall have passed in the course of the voyage or journey during which sueh felon y
or m1§demganor shall haye been committed; and every such felony or misdemeanor
committed in any of the cases aforesaid, shall and may be inquired of, tried detenﬁ‘ined
and punished in the county or place within which the same shall be so allered to have
been committed, in_ the same manner as if it had actually been committed therein. :

50. If on the trial of any person charged with any felony or misdemeanor, it shall party indict-
appear to the jury upon the evidence, that the defendant did not complete the offence ed for felouy
charged, but was guilty only of an attempt to commit the same, such person shall not hy o R
reason thereof be entitled to be acquitted, but the jury shall be at liberty to return, as Be Buna:
their verdict, that the defendant is not guilty of the felony or misdemeanor charged, but £Ulty of at-
is guilty of an attempt to commit the same; and thereufmn such person shall be liable i:«ln‘\:'l‘\fléozho
to be punished in the same manner as if he had been convicted upon an indictment for same.
attempting to commit the particular felony or misdemeanor charged in the indictment :
and no person so tried as herein lastly mentioned, shall be liable to be afterward prose-
cuted for an attempt to commit the felony or misdemeanor for which he was so tried.(a)

51. If upon the trial of any person for any misdemeanor, it shall appear that the persons tried
facts given in evidence amount in law to a felony, such person shall not by reason for misde-
thereof be entitled to be acquitted of such misdemeanor; and no person tried for such Dé0ornot
misdemeanor shall be liable to be afterwards prosecuted for felony on the same facts, :?«1 :r':m“o'rb
unless the court before whom such trial may be had shall think fit, in its diseretion, to feuce turn
discharge the jury from giving any verdict upon such trial, and direct such person to be f;f,—to it
indicted for felony ; in which case such person may be dealt with in all respects as if he
had not been put upon his trial for such misdemeanor.

52. No person shall be deemed and adjudged an incompetent witness on the trial of Witnesses
any indictment, for or by reason of such person being entitled, in the event of the con- entitled to
vietion of the defendant, to a restitution of his property feloniously taken, or the value {3‘{3‘;},’,;‘,’,‘,,
thereof, or if fraudulently obtained, to a pecuniary remuneration or compensation there- teat.
for, or for or by reason of such witness being liable and subject to the payment of the
costs of prosecution.(b)

53. No verdict in any criminal court shall be set aside, nor shall any judgment be Cure of de
arrested or reversed, nor sentence delayed, for any defect or error in the precept issued fects in jury
from any ecourt, or in the venire issued for the summoning and returning of jurors, or Emi‘z_by
for any defect or error in drawing, summoning or returning any juror, or panel of
Jurors,(¢) but a trial, or an agreement to try on the merits,(d) or pleading guilty, or
the general issue(c) in any case, shall be a waiver of all errors and defects in, or relative

50. Act 31 March 1860, § 50. P. L. 442 51. Ibid. § 51.

(a) The 50th and 5lst sections are nmew, and intended to
facilitate the conviction of offenders, and avoid unnecessary
delay in the administration of criminal justice. By the law as
it now stands, if on the trial of an indictment for felony. it
appears that some circumstance is wanted to establish the
complete technical offence, the prisoner must be acquitted,
although the proofs are perfect of an attempt fo commit the
ecrime: and on the other hand, where the indictment charges
an attempt to comwit a crime, and the proof establishes that
the crime has actually been committed, the American courts
have generally held that the prisoner must be acquitted,
because the misdemeanor charged, iz merged in the felony
proved. The operation of the first of these doctrines is best
exemplified by decided cases. Lord Hale, in his P'leas of the
Crown. vol. 1, p. 508, thus recites one of thesa cases: ““ A. hath
his keys ticd to the strings of his purse; B., a cut-purse, takes
his purse, with the money in it, out of his pocket, but the Keys
which were hanged to his purse strings, hanged in his pocket ;
A. takes B. with his purse in his hand. but the strings havged
to his pocket by the keys: it was ruled that this was no felony,
for the Keys and purse strings hanged in the pocket of A.,
whereby A. had still in Jaw the possession of his purse, so that
licet, copit non asportavit. So, where 3 thief went into & shop.
took up some goods, intending to steal them, but before he had
removed them from the spot on which they lay. discovered
they were tied to the counter by a cord; upon being tried for
stealing, it was held that the property never was either com-

letely severed from the possession of the owner, nor completely
n the posssession of the prisoner, aud he was acquitted.”
Sleigh’s Criminal Law 29. In regard to the other doctrine
sought to be changed by this section, viz.: that a misdemeanor

62. Ibid. § 52, §3. Ivid. § 8S.

charged is merged in a felony proved. it has been frequently
held in this country that where, on an indictment for an
assault, attempt or conspiracy, with intent to commit a felony,
it appeared that the felony was actually committed. it was the
duty of the court to charge the jury. that the misdemeanor had
merged, and that the defendant must be acquitted. Wharton's
American Criminal Law 22 564, 2204, In England, however,
this doetrine has been shaken. if not repudiated by the cases
of Rex v. Neale, 1 Dennison’s Cro. Cas. 36, and Rex v. Button,
11 Ad. & Eliis (N. 8.) 829, The section under consideration will,
if adopted, destroy the future operation of a subtle fiction,
having no origin in substantial common sense. Report on tha
Penal Code 50.

(b) This section is taken from the act of 20th March 1809, §
Sm. 45; and the 31st section of the act of Slst May 1718, 1 Sm
123. Report on the Penal Code 51.

(c) See 2 8. & R.300. 4P.L.J. 512

d) A trial on the merits is a waiver of all irregularities and
defects jn the mode of summoning and returning the jurors. 3
C. 429. After a trial it is too late to object to mistakes in the
process as to the Christian and surname of some of the jurors
by whom the vendict was rendered. 10 H. 94. If a person,
not on the panel, is called, and permitted to sit, the irregularity
is cured by this section. 3 H. 236. But if a stranger answer
to the name of one of the panel, and is sworn as a juror. itis 8
mistrial, and not within the statute. Com. v. Spring. 10 Leg.
Int. 54-6. 1 Am. L. R.424. Seed . L. J. 521.

(¢) If the prisouer stands mute, and the plea of not guilty is
entered by the court, it is within the act. 5 Wh.67. See 2
Ash.
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venire, drawing, summoning and returning of

54. If any person shall be committed for treason or felony, or other indictable offence,

of prisoners gnd shall not be indicted and tried some time in the next term, session of oyer and

comuitted

terminer, general jail delivery, or other court where the offence is properly cognisable,

after such commitment, it shall and may be lawful for the judges or justices thereof, (4)
and they are hereby required on the Iash_ day of the term, sessions or court, to set at
liherty the said prisoner upon bail, unless it shall appear to them, upon oath or afirma-
tion, that the witnesses for the commonwealth, mentioning their names, could not ther
he produced ; (¢) and if such prisoner shall not be indicted and tried the second term,
session or court(d) after his or her commitment, unless the delay happen on the applica-
tion or with the assent of the defendant, or upon trial he shall be acquitted, he shall he
discharged from imprisonment:(¢) Provided always, That nothing in this act shall extend
to discharge out of prison, any person guilty of, or charged with treason, felony or other
high misdemeanor in any other state, and who by the constitution of the United States
ought to be delivered up to the executive power of such state, nor any person guilty of,
or charged with a breach or violation of the laws of nations.(g)

Witnesses in
forgeries.

55. Upon the trial of any indictment for making or passing, and uttering, any false,
forged or counterfeited coin, or bank note, the court may receive in evidence, to establish

either the genuineness or falsity of such coin or note, the oaths or affirmations of wit-
nesses who may, by experience and habit, have become expert in judging of the genuine-
ness or otherwise, of such coin or paper, and such testimony may be submitted to the
jury without first requiring proof of the handwriting or the other tests of genuineness,
as the case may be, which have heen heretofore required by law; and in prosecutions
for either of the offences mentioned or described in the 164th, 165th, 166th and 167th
sections of the * Act to consolidate, revise and amend the penal laws of this common-
wealth,” (%) the courts shall not require the commoniealth to produce the charter of either
of said banks, but the jury may find that fact upon other evidence, under the direction

of the court.(z)
Witnesses

56. No witness in any case who enters his or her recognisance, in such sum as the

not to be im- ;auistrate may demand, to appear and testify in such prosecutions as require his testi-

prisoned ex-
cept in cer-
tain cuses.

mony, shall be committed to prison by the judge, alderman or magistrate before whom
any criminal charge may be preferred: Provided however, That in all cases triable in the

oyer and terminer, where a positive vath is made, reduced to writing and signed by the
deponent, setting forth sufficient reasons or facts to induce the firm belief on the part of
the judge, magistrate or alderman, that any witness will abscond, elope or refuse to
appear upon the trial, that then and in such case the judge, magistrate or alderman may

exact bail of said witness to testify.(/k)
Bills of ex-

ception and ghall an
writsoferror

allowed.

57. Ugon the trial of any indictment for murder or voluntary manslaughter,(l) it
may be lawful for the defendant or defendants to except to any decision of the
court upon any point of evidence or law,(m) which exception shall be noted by the court,

and filed of record as in civil cases,(n) and a writ of error to the supreme court may be
taken by the defendant or defendants, after conviction and sentence.(0)

64. Act 31 March 1860, § 54, P. L. 443.

(@) This section is a transeript of the act of 21st February
1814, G Sm., 111. The original act has been left unrepealed, and
bns been introduced here in order to give relative completeness
to the code of criminal procedure. Repnrton the Penal Code 51,

(D) The application must be made to the court in which the
prisoners were indicted. 2 Wh 502. 3 Y.264. 7 W. & 8. 110.

(¢) This scction only applies where there has been wilful
delay on the part of the commonwenlth. 16 8. & R. 305. 7T W,
866, Not where the trial is delayed by the prisoner. 3 Y. 266.
16 S. & R.304. 2 Wh.501. 7 W.366. 1D.9,

(d) A prisoner ean only claim his discharge on the last day
of the second term after his arrest, when there has been a
competent and regularly constituted court before whom he
could have been indicted and tried. 5 C. 129.

(e) The act was desizned to prevent wrongful restraints of
liberty growing out of the malice and procrastination of the
prosccutor; but not to shield a prisoner, in any case, from the
consequences of any delay made necessary by the law itself;
and, therefore, wbere the array of grand jnrors was quashed at
two successive terms after the arrest of the prisoner. for infor-
mality in selecting and drawing them, he is not entitied to a
discharge. 5 C. 129,

g) This section is a transeript of the 3d section of the act of
18th February 1785, 2 Sm. 2i7. The words, ““or other indicta-
ble offence,” afier the word * felony,” have been introduced in

s order to harmonize the language of the law with the actual
practice under it. which has been to extend the provisions of
the 3d section of the habeas corpus uct. not only to commit-
wents for treason or felony, but to commitments for all evimi-
nal offences.  Bx parte Walton, 2 Wh. 501. ‘The only chanze
in the provizo of this section is the substitution of the words,
“the constitution of the United States,” fur the words, *-the
confederation.” of the original act. The original seclion has
also heen loft unrepenled. 50 as to avoid any unnecessary inter-
ference with this important Jaw. T'he commissioners consider

+ its introduction into this act Is jndicious, composing, as it does,
20 important an clement in ourcriminal jurisprudence. Report
on the Penal Code 51.

(e, Sew Lit. ¢ Crimes,” pl. 1736,

65. Ibid. § 55.

56. Ibid. § 58. 57. Toid. § 67

() This scction is framed from the 3d section of the act of
4th May 1852, P. L. 574: and the 13th scction of the act 25th
March 1824, 8 Sm. 258. Report on the Penal Code 52.

(%) ‘This section is taken from the act of 22d April 1856, I'. I
508." Report on the Penal Code 52. Jonit

(L) A Lill of exceptions to the admission or rejection of evi:
dence. on the trial of one charged by indictment with a crimi-
nal offence. other than murder or voluntary manslaughter. i
not the subject of consideration on a writ of error. “!thol_lgh the
bill muy have been sealed by the court below. 2 W. 255.

() The prisoner must show that a subslaptm_l eITOr WAS COM-
mitted on the trial, in the admission or rejection of evidence,
by which be has been injured; it is not sufiicient that an ab-
stract or technical error has taken place. 5 C. 429. 1

(n) The supreme court is limited o a review of th?)pomts 0
noted and filed of record by the court below. 5 C.420. 1 VWr.
108. The act dovs not authorize an exception to the charge of
the court. Com. v. Jacoby, 6 Pittsburgh Leg. J. 178

(o) Scctions 57 to 61 are taken from the 1st, 24, Sd_.'Mh n‘?d
5th sections of the act of Gth November 1856, P'. L. 795. 'lllo
changes made therein, consist in striking out the whole of 1 1:
provizo to the 1st section, and so much of the 4th secl.ionﬂt
provides for the oath or affirmation required, being filed u} ! I'!t:
prothonotary’s office of the proper district. The eﬂect_tq L
proposed amendment will be, to supersede the t.\.eresSl )“mu
party convicted of murder or manslan hter. making an el
that bis application for a writ of error is !wt for L_lu-,» p“rpo.:i-n
delay. and to correct the manifest jnconsistency in the pro fmz
in authorizing a defendunt, convicted of vulunta:')' ;““um
slanghter, to enter bail to appear and ubide th-'._sunt.-.-ms‘.t'nit of
court, when by the previnus part of the scction, m’l‘l l:cnm-
error can issue until after conviction and sentence. 1 I'Lruny
missioners believe that the onth demanded will stop ft‘\;,.l frou:
prrsons convicted of murder or voluntary manslanghter, Ao
suing out a writ of error, to obtain a reversal of (heir ch‘mu
nations; they think that such a temptation to pcrji;l;y i
not be pluced in the way of a party so situated. bl:t Jittle
shows that even in civil proceedings, such oaths have g
influcnce in preventing litigation; bow much less m

App. 81
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Criminal Proccduve.

201

- . : e
1 :)8. Il: dlllrllrllgb thF tr}a}l lnpo‘n any indictment for murder or voluntary manslaughter, written apa-
the court shall be required by the defendunt or defendants to give an opinion upon any Mions to be
point submitted and stated in writing, it shall be the duty of the court to answer the
same fully, and file the point and answer with the recovds of the case (a)

J . -1 s req a8 e 1 1 :

59. No such writ shall !)e allowed, unless special application be made therefor, and Granting of
cause shown within thirty days after sentence pronounced ; and if the supreme court lye Writsoferror
sitting in bane in any district, the application shall be made, and cause shown there: "e8ulated.

)

if the said court be not sitting,

application may be made to, and cause shown before one

of the judges of that court, and upon the allowance of such writ, the said conrt or judge
shall fix a time and place for hearing the said case, which time shall not be more than

thirty days thereafter; if the said court shall be at that time sitting in bane in

any dis-

trict of the state, the said court or judge, upon the allowance of any such writ, shall

make all such proper orders,
may be considered necessary.

touching notice to the commonwealth, and paper-books, as

60. The writ of error shall issuc from the prothonotary’s office of the proper district, Whenco a
and all orders, decrees and judgments in the case shall also be entered of record there ; writ of eror

but the application and final hearing may be made and had hefore the said supreme

court while sitting in any other district.

ssue,

3 T A . .

61. Upon the afirmance of the supreme court of the judgment in any case, the SAME Proceedings
shall be enforced pursuant to the directions of the judgment so affirmed, and the said after affirm-
court may make any further order requisite for carrying the same into effect ; and if the "7 °F re-

versal of

supreme court shall reverse any judgment, they shall remand the record, with their judgment.
opinion, setting forth the causes of reversal, to the proper court for further proceeding.

E. or cosTs.

62. In all prosecutions, cases of felony excepted, if the bill of indictment shall Le Power of
returned ““ignoramus,” the grand jury returning the same shall decide and certify on grand and

petit jurors

such bill whether the county or the prosecutor shall pay the costs of prosecation ; and ever costs.
in all cases of acquittals (b) by the petit jury on indictments for the offences aforesaid,
the jury trying the same shall determine, by their verdict, whether the county,(¢) or the
prosecuter, or the defendant shall pay the costs,(d) or whether the same shall be appor-
tioned between the prosecutor and the defendant, and in what proportions; and the jury,
grand or petit, so determining, in case they direct the prosecutor to pay the costs or any
portion thereof, shall name him in their return or verdict;(e) and whenever the jury shall
determine as aforesaid, that the prosecutor or defendant shall pay the costs, the court in
which the said determination shall be made shall forthwith pass sentence to that effect,
and order him to be committed to the jail of the county until the costs are paid, unless
he give security to pay the same within ten days.(g)

63. In all prosecutions where the petit jury trying the same shall acquit the of the defen.
defendant, and shall determine, by the verdict, that the prosecutorshall pay the costs(/) daunt's costs.
the defendant’s bill for his subpeenas, serving the same, and attendance of his material
and necessary witnesses, shall be included in the costs and paid accordingly.(7)

64. The costs of prosecution accruing on all bills of indictments charging a party Payment of
with felony, returned *“ignoramus” by the grand jury, shall be paid by the county: and ¢ots gene-
the costs of prosecution accruingon bills of indictment charging a party with felony, ™"
shall, if such party be acquitted by the petit jury on the traverse of the same, be paid by

58. ActS1 March 1860, § 58. P. L. 444,

60, Ibid. i 60,
59. Ibid. § 59,

61. Ibid. § 61.

have in a criminal proceeding, where the matter in issue is life
or liberty! The privilege wiven in the proviso, in a case of vol-
untary manslaughter. of entering bail to appear to abide by the
sentence of the court, is utterly irreconcilable with the wain
section itself. which gives the writ of error after conviction and
sentence; if the comwissioners are permitted to speculate
. upon the causes of the incongruity between the section and its
proviso, they would be inclined to suppose that the proviso was
one of those amendments bastily made and adopted, which
sometimes ceeur in rapid legislation. The only manner in which
the proviso and the section can be reconciled, would be to sup-
pose that the Jegislature intended, in case of conviction and
sentence for voluntary manslaughter, to permit the defendant,
suing out a writ of error, to go at large on bail until the final
judgment of the court of errors; such a feature is entirely
new in a system of criminal jurisprudence. based upon the
common law. If such a privilege is to be given to a convicted
felon, there scems no good rensgon that it should be exclusively
extended to felonions homicide; as has been heretofore re-
marked. the line between murder and voluntary manslaughter
is often so picely characterized. that it requires much technieal
acumen to discriminate the differences between them ; surely
in a community in which law ought to protect life by every
ossible means. a party convicted by the verdict of a jury of
is peers. of voluntary and felonjous homicide, should not be
permitted to go at Jarge, while the sentence nzainst him re-
mains unreversed and unrepealed. We ought not, in our
anxiety to guard the rights of the offender. to forget those of
the community, an error which seems gradually insinuating
itself into peual legislation and administration; the reasoning
on this suhject mizht be extended. but the commissioners think
they have said enough to recommend their proposed modifica-
tion of this act to legislative favor. Report on the Penal Code
62.
(a) This section does require the court to write out its charge
to the jury. Com. v. Jacoby, 6 Pittsburgh Leg. J. 178

62, Ibid. ZG'.'. 64. Ibid. § 64.

63, Ibid. § 63,

an indictment for a felony, a count for a misdemeanor is joined.
2 C. 154. The statute extends to the case of a defective indict-
ment. 4 B.194 4 8 & R.127. And to an acquittal on a plea
of the statute of limitations. 2 C. 171. Tbe jury cannot con-
vict one of two defendants, and acquit the other, and direct
the latter to pay the costs. 13 8 & R. 301. The court may set
aside a verdict of acquittal, so fur as it iwposes costs on the pro-
secutor. % Gr. 66.

(¢) If the jury acquit the defendant, and say nothing as to
the costs, the county is not liable. 3 P. RR. 365.

(d) This does not include the costs of a former bill, on which
judgment was arrested. 2 C. 171.

(e) No person can be sentevced to pay costs as prosecutor,
unless named by the jury. 7 W.d485. But where the grand
jury ignored a bill for assault and lattery, and directed the
person vpon whom it was alleged to Eave been committed, to
pay the costs, it was held sufficicot, although they omitted to
designate himn as prosecutor. Com. ». Carr. Quarter Sessions,
Phila.. 23 October 1847. MS. The act does not apply to persous
concerned ip prosecufions in their official caparcity ; 2 Am. LR,
243; 11 Leg. Int. 58: and hence, in a prosecution for keeping a
disorderly house. the jury cannol impose the costs on the ccu-
stable who made the return. Com. v. Barr, Quarter Sessions,
Lancaster, January 1548, MS.

(g) See 2 P. R.240. 13 8. & R.303. Thiz section is taken
from the 1st and 2d sections of the act of §th December 1804, +
Sm. 204; and the act of 12th April 1859. P. L. 528. The ouly
change made in these laws is, that the like privilege of giving
security for the payment of costs in ten days i8 given fo the de-
fendant, who, although acquitted, is ordered to pay the costs,
as is given to the prosecutor in case he is ordered to pay the
costs. Report on the Penal Code 53.

(k) If the jury acquit the defendant. and direct the _costs of
prosecution to be paid by the county. the Jatter is pot liable for
the attendance of the defendant’s witnesses. 12 C. 317.

() This_section is taken from the act of 9th February 1820,

(b) If the act be charged to have been done felonit;usly, thﬁpgﬂ. 82 Report on the Penal Code 53,

jury have no power over the costs. 6 W. 530. Nor where o
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the county,(«) and in all cases of conviction(b) of any crime, all costs(e) shall be paid by
the party convicted ; but where such party shall have been discharged, according to
law,gd) without payment of costs, the costs of prosecution shall be paid by the county ; and
in cases of surety of the peace, the costs shall be paid by the prosecutor or the defendant,
or jointly between them, or the county, as the court may direct.(e) s
Costs whero 5. In all cases where two or more persons have committed an indictable offence, the
separnte bills names of all concerned (if a prosecution shall be commenced) shall be contained in one
ol abinat bill of indictment, for which no more costs shall be allowed than if the name of one per-
joint offend- son only was contained therein.(g)
o F. GENERAL PROVISIONS.
[psane pri- 66. In every case in which it shall be given in evidence upon the trial of any person
foners. charged with any crime or misdemeanor, that such person was insane at the time of the
Jury to find ¢ommission of such offence, and he shall be acquitted, the jury shall be required to find
:;‘:i':“°f'°'5|)eciall whether such person was insane at the time of the commission of such offence,
4 and to declare whether he was acquitted by them on the ground of such insanity; and
Defendant to if they shall so find and deqlarc, the court before whom the trial is had shall have power to
be detuined gpder him to be kept in strict custody, in such place and in such manner as to the said
in custody o oart shall seem fit, at the expense of the county in which the trial is had, so long as
such person shall continue to be of unsound mind.(%)
Where de- 67. The same proceedings ma‘{' be had, if any person indicted for an offence shall, upon
fendantis arrajonment, be found to be a lunatic, by a jury lawfully impannelled for the purpose;
found insane . . o ¥ae 2 5 ’
upon ar-  Or if, upon the trial of any person so indicted, such person shall appear to the jury,
raignment. charged with such indictment, to be a lunatic, the court shall direct such finding to be
recorded, and may proceed as aforesaid.
Where 638. In every case in which any person charged with any offence shall be brought
prisoner o Defore the court to be discharged for want of prosecution, and shall by the oath or affir-
o bedis T mation of one or more credible persons, appear to be insane, the court shall order the
cburged ap- district attorney to send hefore the grand jury a written allegation ¢f such insanity in
pearstobe - the nature of a bill of indictment ; and thereupon the said grand jury shall make inquiry
into the case, as in cases of crimes, and make presentment of their finding to said court
thereon ; and thereupon the court shall order a jury to be impannelled to try the insanity
of such person; but before a trial thereof be ordered, the court shall direct notice
thereof to be given to the next of kin of such person, by publication or otherwise, as the
case requires, and if the jury shall find such person to be insane, the like proceedings
may be had as aforesaid.
Insane de- 69. If the kindred or friends of any person who may have been acquitted as aforesaid
&:‘;?:s'::«(locge on the ground of insanity, or in the default of such, the guardians, overseers or super-
friends, &e. Visors of any county, township or place, shall give security in such amount as shall he
satisfactory to the court, with condition that such lunatic shall be restrained from the
commission of any offence by seclusion or otherwise, it shall be lawful for the court to
make an order for the enlargement of such lunatic, and his delivery to his kindred or
friends, or as the case may be, to such guardians, overseers or supervisors.
How expen-  70. The estate and effects of every such lunatic shall, in all cases, be liable to the
gasto bepald gounty for the reimbursement of all costs and expenses paid by such county in pursuance
cases. of such order; but if any person acquitted on the grounds of insanity, shall have no
estate or effects, the county, township or place to which such lunatic may be chargeable
under the laws of this commonwealth relating to the support and employment of the
poor, shall, after notice of his detention aforesaid, be liable for all costs and expenses a3
aforesaid, in like manner as if he had become a charge upon any township not liable for
his support under the laws aforesaid. .
Civil actions  71. In all cases of felony heretofore committed, or which may hereafter be committed,
paainstf- it shall and may be lawful for any person injured or aggrieved by such felony, to have
' and maintain his action against the person or persous guilty of such felony, in like
manner as if the offence committed had not been feloniously done; and in no case what-
ever, shall the action of the party injured, be deemed, taken or adjudged to be merged
in the felony, or in any manner affected thereby.(?)
Bxecutions 72, The imprisonment awarded as part of the punishment of any offender, shall not
tomess of res. S0P or avoid the awarding or taking out of execution to levy such respective sums
titwion.  recovered against them, as such offenders refuse or neglect to pay, when such writs are
taken out, which executions shall be directed to the sheriff or coroner of the proper

65. Act 31 March 1860, § 65. P, L. 445. 67. Ibid. § 67. 69. Tvid. § 69. 71. Thbid. § 7L

66. Toid. § 66. $ 68. Ibid. é 63. 70. 1bid. Z 70. 72, Ibid. ? T
(@) See 10 €. 440, witness, for contempt. 2 8. & R. 292. A
(M) This includrs convictions for drunkenness and vagraney. (d) Unless the discharge be a legal one, the county is no

4 G178 5 C.58. Provided the defendants be sentenced to liable. 6 P. L. J. 237.

hard labor, and the commitments follow the sentences as re- (¢) This section is a consolidation of the 11th and 15th 8;%
corded. 12 C. 349, The case of & prosecutor on a bill returned tions of the act of 23d September 1791, 3 Sm. 43-45 and thel ]l'
ignoramus, §s not within the act; nor that of a defendant ne-  section of the act of 28th March 1814, 6 Sm. 220; and the ':’
quitted, but ordered to pay the eosts by the petit jury; nor scetion of the act of 20th March 1797, 3 Sm 281: and ombrag;
where the prosccutor is ordercd to pay costs on an acyuittal. 4  the cases provided for by them. Report on the Penal CodP% A
So& 541, Nor where the case is determined by noile pro- (g) This section is taken from the act of 28th March 1809,
sequi 128 & R.94 6 10,493, Or the indictment is quashed.  Sm. 235. Report oo the l'enal Code 54 olst
8 it 487. Dut it extends to cuses where the party may be dis- (/1) Sections 66 to 70 are tuken from the 58th. 59th. GO'T{, i
charged under the insolvent laws; or where judgment has  and 62d sections of the act of 15th June 1836, P. L. 603. Repo!
been arrested, or reversed on error. 12 8. & R.95. Or where on the Penal Code 54, Sce 6 C 522. 10 C. 184 <coat withe
the defendant bas been pardoned after conviction & (i) This section is new ; its ohjoct is sufficiently manifest W
449. A . 83001. further explanation Report on the Penal Code

{¢) This does not include costs of an attachment against a
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f,::lxgstyl:“l;ieqtl::;ﬁi nl;lsm t)o }evy tll(‘z sums due upon such recoveries as aforesaid, of the

) » 800ds and chattels of such offenders, returnable to the next term

or session of the court where such conviction was had, which shall be executed accord-

ingly ;(a) and the lands, goods and chattels thereby seized shall be sold and conveyed

by the said officers, and such sales shall be as available and effectual in law as any
other sales of land taken and sold for the payment of debts, by virtue of writs of execi.-

tio:\ awarded out of the courts of common pleas in the respective counties.(b)

_ 73. If any person who hath been, or shall be legally indicted in any court of eriminal Outlawry.
Jurisdiction within this commoniealth, of treason, felony of death, robbery, burglary,
sodomy or buggery, or as accessories before the fact to any of the same offences, did not

or will not appear to answer to such indictment, or having appeared, shall escape before

trial, the same indictment, record and proceedings shall be removed by writ of certiorari Certiorari,
into the supreme court of this commonwealth, and it shall and may be lawful for the
same court to award a writ of eapias, directed to the sheriff of the county where the fact

shall be charged to have been committed ; and if the party indicted shall be supposed, Capias.
b.y the indictment, to‘mhabgh or be conversant in any other county, then also to the sheriff

of such county ; which writ or writs shall be delivered to the said sheriff or sheriffs, at

least two months before the day of the return thereof, commanding the said sheriff or
shgr_nﬂ'§ to take the person so indicted as aforesaid, if he may be found in his or their
bailiwicks, and him safely keep, so that he may have his body before the justices of the

said supreme court, at the next supreme court to be holden for the said commonwealth,

to answer to the said indictment, or prosecute his traverse thereupon, as the case may be,

and to be further dealt with as the law shall direct; and if the same sheriff or sheriffs

shall make return to the same writ or writs of capias, that the person indicted as afore- Alias capisa.
said, cannot be found in his bailiwick, then, after such return, a second writ of capias

may issue out of the said supreme court, and be delivered at least three months(c) before

the return day thereof, to the sheriff of the county where the fact shall be charged to have

been committed ; and in case the party shall be supposed, by the indictment, to inhabit

or be conversant in any other county, then another writ of capias shall also issue, and

be delivered at least three months hefore the return day thereof, to the sheriff of such
county ; which writ or writs of capias shall be returnable before the justices of the same
court,(d) on the first day of the second term next after the teste of the said second writ

of capias, so that a term shall intervene hetween the teste of the return days of the same

writ or writs, whereby the said sheriff or sheriffs shall be commanded to take the said
person so indicted as aforesaid, if he may be found in his or their bailiwicks, and him
safely keep, so that he may have his body before the justices of the said supreme court

at the day of the return thereof, to answer or prosecute his traverse as aforesaid ; but if Proclama
he cannot be found in his or their bailiwicks, then to cause public proclamation to be tion.
made on three several days(e) in one of the courts of quarter sessions of the peace to be

held for the said counties respectively, between the teste and return days of the same

writ or writs, that the party so indicted shall appear before the said justices of the said
supreme court, at a supreme court to be holden at the time and place contained in the
same writs, to answer such indictment or prosecute his traverse thereof, as the case may

be, or through default thereof, he will at the return of the same writ or writs be out-
lawed, and attainted of the crime whereof he was indicted as aforesaid; and the said
second writ of capias, directed to the sheriff of the county where the crime hath been, or
shall be charged to have been committed, shall contain a further clause commanding -
the said sheriff, in case the person indicted as aforesaid cannot be found in his bailiwick, Advertise-
to cause public advertisement to be made in one or more of the public newspapers of ment.
this state, once a week, in six succeeding weeks, between the teste and return of the said
second writ of capias, specifying therein the coming of the said second writ of capias to

his hands, with the teste thereof, and the time and place of return to he made thereof,
naming the person indicted as aforesaid, with his addition of degree, mgstery (g) and
place of abode,(%) as contained in the writ, stating the nature of the offence charged
against him, and commanding him to appear before the justices of the said supreme
court, at the day and place directed by the said second writ of capias, to answer to the

said indictment, or prosecute his traverse thereof, as the case may be, or through default
thereof at the return of the said second writ of capias, he will be outlawed and attainted

of the crime whereof he shall have been indicted as aforesaid; and if upon the return Attainder
of the same writ or writs last mentioned, by the said sheriff or sheriffs, that the direc-
tions of the said writ or writs had been fully complied with and pursued, and the person
indicted as aforesaid shall not yield himself to one of the said sheriffs, so that he may
have his body before the justices of the said supreme court at the day and place as
directed by the said writ or writs, or having surrendered himself, shall escape from his
custody, or having been bailed on his surrender or caption, shall not appear, so that
through want of his appearance at the time and place the said supreme court shall
appoint for his trial, no trial of his offence can be had, the justices of the said supreme
court shall in either of these cases pronounce and declare the sa‘’ person indicted as

73. Act 31 March 1860, § 73, P. L. 447.
(«) A conveyance made to elude the provisions of this section, d)1D. 88, 92.
would be fraudulent and void at common law. § B. 114. e) 1 D. 88, 92,

(h) ‘This section is taken from the 30th section of the act of (9) 2 D. 92.
31st May 1718, 1 Sm. 122. Report on the Penal Code 5¢. (4) 2 D.92. 1D, 60,

(c) See 1 D. 88, 92
App. 84
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aforesaid, and not appearing at the time and place appointed for his trial as aforesaid,
to be outlawed and attainted of the erime whereof he shall have been indicted as afore-

Accessories. said ; the said supreme court to pronounce the judgment of outlawry against the princi-
pal offender, previously to the declaration of outlawry against the accessory, against
whom, in all other respects, it shall be lawful to carry on the proceedings together, and
at the same time the said supreme court shall declare the legal punishment for the same

Sentence.  crime ; and wherever imprisonment shall be a part of the sentence for any of the said
offences, the term thereof shall commence from the time the person outlawed shall, sub-
sequent to his outlawry, actually be in the custody of the sheriff of the county where
the offence was or shall be committed, which sentence shall be fully and particularly
entered upon the records of the said supreme court; and the said sentence of outlawry

Efect of out- shall have the legal effect of a judgment upon verdict or confession against the person

lawry. so outlawed, for the offence whereupon he shall have been outlawed, unless and until
the same outlawry shall be afterwards avoided by the judgment of the same court, on
plea pleaded in the nature of a writ of error. 3

How execu-  When any person outlawed as aforesaid, shall be taken either by capias utlagatum,

tion tobe  or otherwise, or being in the sheviff’s custody, shall be brought to the bar of the supreme

swarded.  oourt, the court shall, upon the suggestion and prayer of the attorney-general, award

execution(a) to be done upon him, unless the prisoner shall plead either ore fenus, or in

writing, as his counsel shall advise, that he was not the person who was outlawed, or

shall assign errors, in fact or in law, sufficient to prevent the award of execution, in

which case the court shall proceed to determine the same either by an inquest or by

their own judgment, agreeably to law ; and the prisoner shall by such plea have all the

benefit and advantage of all legal matters in his favor, as if he or she had brought a

When ont- writ of error and had assigned the several matters pleaded as errors: Provided, If any

L’;"";{;‘S’gl person outlawed shall within the space of one year next after the outlawry pronounced

" against him, yield him to one of the justices of the supreme court, and offer tq traverse

the indictment whereon the said outlawry shall be pronounced as aforesaid, that then he

shall be received to the same traverse; and being thereupon found not guilty, by the

verdict of a jury, of the offence for which he shall have been outlawed as aforesaid, he

shall be clearly acquitted and discharged of the said outlawry, and of all penalties and

forfeitures by reason of the same, as fully as if no such outlawry had been had, anything
hereiubefore contained to the contrary thereof notwithstanding,.

Costs. All the costs and charges of the said proceedings to outlawry shall be borne and paid
by the county where the crime is laid to have been committed : Provided always, That
if the person or persons so outlawed shall have real or personal estate, the same or so
much thereof as shall be necessary, shall be sold in the manner provided by the seventy-
second section of this act, and the net proceeds of such sales shall be applied to the
payment of the said costs and charges, or so far as the same shall extend, in esxoneration
of the county.(b)

Scotencesof 74, Whenever any person shall be sentenced to imprisonment at labor by separate or

solitary con. SOlitary confinement, for any period not less than one year, the imprisonment and labor

toement.  shall be had and performed in the state penitentiary for the proper district: Provided,
That nothing in this section contained shall prevent such person from being sentenced
te imprisonment and labor, by separate or solitary confinement, in the county prisons
now or hereafter authorized by law to receive conviets of a like description: And pro-
vided also, That no convict shall be sentenced Ly any court of this commonwealth, to
either of the penitentiaries thereof, for any term which shall expire between the fifteenth
of November and the fitteenth of February of any year.(c) :

Eentences of  75. No person shall be sentenced to imprisonment at labor, by separate or solitary

;?:r“;‘n‘:l“" confinement, for a period of time less than one year, except in the counties where, in the

simple im-  Opinion of the court pronouncing the sentence, suitable prisons have been erected for

prisonment. such confinement and labor ; and all persons sentenced to simple imprisonment for any
E)eriod of time, shall be confined in the county jail where the conviction shall take place:

rovided, That in the counties where suitable prisons for separate or solitary confine-

ment at labor do not exist, and the sentence shall be for less than one year, simple

74. Act 31 March 1860, § 74, P. L. 449. 75. Toid. § 5.

(a) 1 D. 87, 91. This section also provides that in all cases where the sentence is

(b) This section is taken from the 1Ist, 24 and 3d sections of for simple imprisonment only, the offender shall be coufined in
the act of 23d September 1791, 3 Sm. 37, and is nearly o trans- the county where the conviction shall take place. The sections
cript thereof. They form in themselves as good a system of taken together require: 1. That all persons sentenced to simple
outlawry as can now he suggested. and are so skiifully and imprisonment, shall be confined jn the county where the
ably drawn, as to require no amendment of importance. Al- offender is convicted. 2. That no person shall be sentenced t0
though proceedings in outlawry have been rarely resorted to imprisonment at labor by separate or solitary ‘{°“ﬁ“°m°“." fo;u
in our state, yet they are indispensably necessary in every com- less period than one year, except in the counties where, ll?':le;
plete system of eriminal jurisprudence. Report on the Penal opinion of the court passing the sentence, prisons 178, prav
Code 54. suitable for such confinement and labor. 8. That all mﬂ’"mlxil.

(¢} Whilst the T4th and 75th sections, oxcept the proviso to ment at labor Ly separate or solitary confinement, where the
the 74th section, are new in form, no material alteration is sentences exceed one year. shall be in the state penitentiary
made in the law as it now stands. The 7Tith section requires for the proper district, except in the counties in whose Pris(;l:’s
that sentences of imprisonment at labor by separate or solitary conviets of a like deseription are authorized to be imprison ; y
confinement for a period of time not less than one year, shail  and in those counties, such convicts may be sent to the c(;un‘!
be performed in the state penitentiary of the proper district, or prisons as heretofore. The provision coutnined in the la;- pr ¢
in such county prisons as are pow, or may hereafter be autho-  viso to the T4th section. is copied from the 1at section ot (| 'é,:g.
rized to recvive convicts of a like description; and the 7ith of 18th February 1847, . L. 126. Report ob the I’vl\::irl 4
section prohibits sentences of imprisonment at Iabor by sepa- 54, In New York. a similar Jaw to that contmned in & mpl
rate or solitary confinement for a less period of timo than ono  viso. was held ta be merely directory. and a failure .tokc:r s’%
year, except in the counties where suitable prisons havesiern | widhaits requirements, not to avoid the sentence. 1 1'ar
or shall hereafter be erected for such coufinement and pp 85.
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imprisonment shall be substituted in all cases for
at labor required by the “ Act to consolidate,
commonwealth.”

76. Whenever, hereafter, any person shall be condemned to suffer de: i
for any erime of which he shall have been convicted, the said pu:\]ies‘}ltll:ll)ljllthsillll:tflﬂrlmhgé E‘ﬁf‘:‘l‘[ﬂ;x
inflicted upon him within the walls or yard of the Jail of the county in which he shall
have been convicted ; and it shall be the duty of the sheriff or coroner of the said county
to :1t-§e31d and bg present at such execution, to which he shall invite the presence of a
physician, the district attorney of the county, and twelve reputable citizens, who shall
be selected by the sheriff; and the said sheviff shall, at the recuest of the criminal
permit such ministers of the gospel, not exceeding two, as he may name, and any of his
ummediate relatives, to attend and be present at such execution, together with such
officers of the prison, and such of the sheriff’s depaties as the said sheriff or coroner. in
his diseretion, may th_iuk it expedient to have present; and it shall be only permitte& to
the persons above designated to witness the said execution: Provided, That no person
under age shall be permitted, on any account, to witness the same. And after the execu-
tion, the said sheriff' or coroner shall make oath or affirmation, in writing, that he pro-
ceeded to execute the said criminal, within the walls or yard aforesaid, at the time
designated by the death warrant of the governor; and the same shall be filed in the
office of the clerk of the court of oyer and terminer of the aforesaid county, and a copy
thereof published in two or more newspapers, one, at least, of which shall be printed in
the county where the execution took place.(a)

77. All indictments which shall hereafter be brought or exhibited for any crime or Limitation of ~
misdemeanor, murder and voluntary manslaughter excepted, shall be brought or ex- Prosecutions.
hibited within the time and limitation hereafter expressed, and not after;(b) that is to
say, all indictments and prosecutions for treason, arson, sodomy, buggery, robbery,
burglary, perjury, counterfeiting, forgery, uttering or publishing any bank note, check
or draft, knowing the same to be counterfeited or forged, shall be brought or exhibited
within five years next after the offence shall have been committed ; and all indictments
and prosecutions for other felonies not named or excepted heretofore in this section, and
for all misdemeanors, perjury excepted, shall be brought or exhibited within two years
next after such felony or misdemeanor shall have been committed :(¢) Pronided however,

That if the person against whom such indictment shall be brought or exhibited, shall
not have been an inhabitant of this state, or usual resident therein, during the said
respective terms for which he shall be subject and liable to prosecution as aforesaid,
then such indictment shall or may be hrought or exhibited against such person at any
period within a similar space of time during which he shall be an inhabitant of, or
usually resident within this state: dnd provided also, That indictments for misdemea-
nors committed by any officer of a bank, or other corporation, may be commenced and
grosecuted at any time within six years from the time the alleged offence shall have
een committed.(d)

78. All fines imposed upon any party, by any court of criminal jurisdiction, shall he Fines to be

decreed to be paid to the commonwealth ; but the same shall be collected and received, decreed to be
5 . % o B paid to the
for the use of the respective counties in which such fines shall have been imposed as gate, for the
aforesaid, as is now directed by law.(e) use of the

counly.
76. Act 31 March 1860, § 76. P. L. 450,

' the separate and solitary confinement
revise and amend the penal laws of this

7. Ibid. § 7T 78. Ibid. § 78.

(@) This section is taken from the act of 10th April 1834, P.
L.234. Report on the Penal Code 55.

(b) The finding of an informal presentment is not sufficient
to take the case out of the statute. 1 Cranch C. C. 485. Nor
will a former indictment, on which a nolle prosequi was entered.
8 McLean, 469,

(¢) The limitation need not be specially pleaded; it may be
taken advavtage of on the general issue. 4 C. 259. See 3
Cranch C. C. 42. 5 Cranch C. C. 38, 60, 368.

(d) This section considerably extends the existing laws relat-
ing to ths limitation of criminal prosecutions; these only relate
to misdemeanors, in all of which, prosecutions must be com-
menced within two years, if the alleged offender is accessible to
justice, except in forgeries, perjuries and misdemeanors by bank
officers, the limitations in the latter cases being six years; the
present section extends the principle to all crimes. murder and
voluntary manslaughter excepted. Where the alleged offender
is accessible to justice, prosecutions should not be unnecessarily
delayed; such delays do pot often take place from worthy
motives; charges are often kept suspended over the heads of
the accused to subserve the ends of the accuser, and the accused
kept in a state of moral slavery, to which no human being
‘should be subjected; it is true, that stale prosecutions are

looked upon with an unfavorable eye by courts and juries, but
the very existence of this feeling in criminal tribunals is a
strong argument in itself in favor of reasonable limitations in
criminal prosecutions. In the more serious class of felonies
and misdemennors, the limitation has been extended to five
years; in those of less maligoity, the limitation of two yeurs
has been adopted. The existing Jaws on this subject are the 1st
section of the nct of 10th April 1848, P. I.. 428; the Tth section
of the act of 16th April 1849, . L. 664; the 36th section of tha
act of 25th April 1850, P. L. 575; the act of 10th March 1852,
P. L 124; and the act of 24th April 1857, P. L. 305. The act
of 1852, which provides for a general limitation of two years in
all cases of misdemeanors, forgerivs and perjuries excepted,
may be regarded as having repealed all antecedent laws; the
act of 1857, though purporting by its title to be a repeal of the
act of 1852. is only a modification thereof. extending the limi-
tation in cases of prosecutions for wisdemeanors of bank or
other corporation officers to five years. Report on the Penal
Code 55

(e) This section is a re-enactment of (he existing Jaw, and is
introduced here for the purpose of giving more completeness
to the code. Report on the Penal Code 56.
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Cumberland RKoad,

1. Road accepted from the United States. .

2. Appointment of suprrintendents. Term. Vacancies, how
filled. Outh of office. Bond.

3. Superintendent in Fayette and Somerset counties.

4. Powers of the superintendents.

5. Compensation. Accounts.

6. Toll-gates to be erected. Tolls. May be commuted. Cer-
tain parties not to be charged toll.

7. When tolls may be increased. How payment may be en-

the courts.

15. Tolls to be collected although no gates be passed. To be
collected by action.

16. Location of gates may be changed. Rates of toll may be
raised in certain cases.

17. Toll-gatherers to be appointed; who shall account quar
terly. Commissioners to render annual accounts, on oath.

18. Tolla to be applied to preservation of road. Limitation
of power to increase tolls.

Directors to be set up. Penalty for violation.

forced. 19, ; :
Penalty for delaying travellers, or demanding excessive

8. Rates of toll increased. Exemptions. 20.
0. Suits for collection of tolls.  Plea of nov-joinder not to be tolls
received. Vehicles may be detained till tolls be paid. 21
10. Drivers to report number of passengers. Penalty for ne- 22.

. Penalty for injuring or obstructing road.
Toll-gatherers to keep accounts.

glect. 23. How penalties recoverable.
11. Book of entries to be evidence of unpaid tolls. 24. Penalty for driving rough-locked, &e.
12. Estimates to be made of tolls, not reported. Commuta- 25. Culverts to be constructed along the road.

tions. Evidence. 26. Payment of falaries and expenses. Repairs of road.
13. Penalty for fraudulent evasion of toll. 27. When proceeds may be applied to payment of credilors,

14. Commissioucrs to establish rules. Subject to approval of

Road acc'?)tr 1. The surrender by the United States of so much of the Cumberland road as lies

od from U. 8. ywithin the state of Pennsylvania, is hereby accepted by this state; and the commis-
sioners to be appointed under this act are authorized to erect toll-gates on the whole
or any part of said road, at such times as they may deem it expedient and proper to
do so.

Appoint- 2. At the first session happening after the passage of this act, it shall be the duty of
ﬁ;‘;ii‘;iend_ the court of quarter sessions of Washington county to appoint a suitable person to be
ents. superintendent of that section of the Cumberland road within this commonwealth which
lies between the Monongahela river and the Virginia state line; [and it shall also be the
duty of the court of quarter sessions of Fayette county, at the first session of the said
court happening after the passage of this act, to appoint a suitable person to be super-
intendent of that section of the Cumberland road within this commonwealth which lies
Term. between the Monongahela river and the Maryland state line ;](a) which appointments
shall severally continue for two years, if they shall discharge the duties hereinafter pre-
Vacancies, scribed in a proper manner ; and in case of the death, resignation-or removal, the vacancy
bow filled.  ghall be ﬁlleﬁJ by the same courts of the proper county: The said superintendents shall
Oathof e sworn, in open court, to discharge the duties of their trust with honesty and fidelity ;
Bond. and shall, before entering upon the duties of their respective trusts, give bond, in such
sum and with such security as the said respective courts may deem sufficient; the bonds
to be given in the name of the commonwealth, and shall be conditioned for the faithful
discharge of their trust in all thirigs.
Superintend- 3. The governor of this commonwealth shall appoint one person to be superintendent of
ontin Fuy- said road, in Fayette and Somerset counties, for the term of two years from the date of
Somerset  8aid appointment, at a salary not exceeding two hundred dollars per annum, to be paid
counties.  out of the tolls collected upon said road, whose duties shall be those of superintendent
of said road, as now directed by the law of this commonwealth, authorizin% the court of
Fayette county to appoint a superintendent, approved the 22d day of April 1856.
Powers of 4. Each of the said superintendents so appointed, shall have over their respective sec-

the superin- tiong of said road all the powers heretofore conferred upon commissioners of said road,
and all the powers conferred upon superintendents by the fourth section of the act to which
this is a supplement,(b) and also all the powers which have heretofore been conferred
upon trustees authorized to he appointed for said road.

Compensa- 5. For compensation, the said superintendents shall each receive a certain per centage
tion. of the gross revenues of their respective sections, which per centage shall be ascertained

and allowed by the court, at the end of each year; at which time it shall be the duty of
Accounts.  the said superintendents to make a full and just exhibit of the receipts and expenditures

on their respective sections, to the court from which he received his appointinent; which
accounts, before they are certified, shall receive the consideration and examination of the
court, and for this purpose the court may appoint an auditor, if necessary. e
6. For the purpose of keeping so much of the said road in repair as lies within the
state of Pennsylvania, and paying the espenses of collection and other _mc)dentul
expenses, the commissioners shall cause to be erected on so much of the said road as
passes within this state, at least six gates; and as soon as said gates and toll-houses
shall be erected, it shall be the duty of the toll-collectors, and they are hereby required to
demand and receive for passing the said gates, the tolls hereafter mentioned ; and they
may stop any person riding, leading or driving any horse, cattle, sulky, chair, phaeton,
PRMIESSES. DNDSMMISESR M essaree

(a) Sce infra 3.

Toll-gates to
be erected.

(b) See act 8 April 1848. P. L. 305-
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