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FEDERA.L REPORTER. VOLUME 129.

JUDGES
OF THE

UNITED STATES CIRCUIT COURTS OF APPEALS AND THE
CIRCUIT AND DISTRICT COURTS.

FIRST CIRCUIT.

Han. OLIVER WENDELL HOL1.iES. Circuit Justice Washington. D. C.
Han. LE BARON B. COLT, Circuit Judge Bristol, R. I.
Han. WILLIAM L. PUTNAM. Circuit Judge ; .. Portiand. Me.
Han. CLARENCE HALE. District Judge. Maine Portland. Me.
Han. EDGAR ALDRICH, District Judge. New Hampshire Littleton. N. H.
Han. FRANCIS C. LOWELL. District Judge. Massachusetts Boston. Mass.
Han. ARTHUR L. BROWN. District Judge, Rhode Island Provldence. It. I.

SECOND CIRCUIT.

Han. RUFUS W. PECKHAM, Circuit Just!ce Washlngton. D. C.
Han. WILLIAM J. WALLACE. Circuit Judge Albany. N. Y.
Hon. E. HENRY LACOMBE. Circuit Judge New York. N. Y.
Hon. WILLIAM K. TOWNSEND, Circuit Judge •• ; New Haven. Conn.
Han. ALFRED C. COXE, Circuit Judge Utica. N. Y.
Hon. GEORGE C. HOLT, District Judge, S. D. New York New York,'N.'Y.
Hon. JAMES P. PLATT, District Judge, Connecticut Hartford. Conn.
Hon. GEORGE W. RAY, District Judge. N. D. New York Norwlch, N. Y.
Han. GEORGE B. ADAMS, District Judge, S. D. New York New York, N. Y.
Han. EDWARD B. THOMAS. District Judge. E. D. New York 29 Liberty St.. New York.
Han. HOYT H, WHEELl'JR. District Judge. Vermont Brattleboro, Vt.
Ho.. JOHN It. HAZEL, District Judge. W. D. New York Bufralo. N. Y.

THIRD CIRCUIT.

HOD. HENRY B. DROWN, Circuit Justice Washlngton, D. 0.
Hon. MARCUS W. ACHESON, Circuit Judge Pittsburgh. Pa.
Han. GEORGE M. DALLAS, Circuit Judge Philadelphia, Pa.
HOD. GEORGE GRAY, Circuit Judge ,Wilmington. Del.
Han. EDWARD G. BRADFORD. District Judge, Delaware Wilmlngton. Del.
Hon. ANDREW KIRKPATRICK. District Judge. New JEll'$ey· Newark. N. J.
Hon. WILLIAM M. LANNING, District Judge. New Jersey • Trenton. N. J.

1 Died May 3, 1904.
• Appointed May 3. 1904, to succeed Kirkpatrick. District Judge.
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Hon. JOHN B. McPHERSON. District Judge. E. D. Pennsylvanla Phl1adclphia. Pa.
Han. J. B. HOLLAND. District Judge. E. D. Pennsylvania Philadelphia. Pa.
Han. ROBERT WODROW ARCHBALD. District Judge. M. D. Pennsylvanla..Scranton. Pa.
Hon. JOSEPH BUFFINGTON. District Judge. W. D. Pennsylvanla l'itt.llburllh, Pa.

FOURTH CIRCUIT.
Hon. MELVILLE W. FULLER. Circuit Justlce Washlngton, D. O.
Hon. NATHAN GOFF. Circuit Judge Clarksburg. W. Va.
Hon. CHARLES H. SIMONTON. Circuit Judge Charleston. S. C.
Hon. JETER C. PRITCHARD. Circuit JUdge --. S. C.
Hon. THOMAS J. MORRIS. District Judge. Maryland Baltlmore. Md.
Hon. THOMAS R. PURNELL. District Judge. E. D. North Carolina Ralelgh. N. C.
Hon. JAMES E. BOYD. District Judge. W. D. North Carolina Greensboro. N. C.
Hon. WILLIAM H. BRAWLEY. District Judge. E. and W. D. South Cll.r ..Charleston, S. C.
Han. EDMUND WADDILl,. Jr.• District Judge. E. D. Virginia Rlchmond, Va.
Han. HENRY CLAY McDOWELL. District Judge. W. D. Virginia Lynchburg. Va.
Han. JOHN J. JACKSON. District Judge. N. D. West Virginia Parkersburg. W. Va.
Hon. BENJAMIN F. KELLER. District Judge. S. D. West Virglnla Branwell. W. Va.

FIFTH CIRCUIT.
Han. EDWARD 1>. WHITE. Circuit Just(ce Wa$hlngton, D. C.
Han. DON A. PARDEE. Circuit Judge Atlanta.Ga.
Hon. A. P. McCORMICK. Circuit Judge Dallas. Tex.
Hon. DAVID D. SHELBY. Circuit Judge Huntsville. AlII.
Hon. THOMAS GOODE JONES. District Judge. M. and N. D. Alabama Montgomery, Ala.
Han. HARRY T; TOULMIN. District judge. S. D. Alabama Moblle. Ala.
Hon. CHARLES SWAYNE. District Judge. N: D. Florida , Pensacola. Fla.
Hon. JAMES W. LOCKE. District Judge. S. D. Florida Jacksonville. Fla.
Han. WILLIAM T. NEWMAN, District Judge. N. D. Georgla Atlanta, Ga.
Han. EMORY SPEER. District Judge, S. D. GE\orgla Macon. Ga.
Han. CHARLES PARLANGE. District Judge. E. D. Loulsinna New Orleans. La.
Hon. ALECK BOARMAN. District Judge. W. D. Louisiana Shreveport. La.
Han. HENRY C. NILES. District Judge. N~ and S. D. Mississippi Kosciusko. Miss.
Han. DAVID E. BRYANT. Dlshlct Judge. E, D. Texas Sherman. Tex.
Han. EDWARD R. MEEK. District Judge. N. D. Texas Ft. Worth, TeL
Hon. THOMAS S. MAXEY. District Judge. W. D. 'I'exas Austln. Tex.
HOD. WALLER T. BURNS. District Judge. S. D. Texas Houston. Tex.

SIXTH CIRCUIT.
Bon. JOHN M. HARLAN. CircuIt Justice Washlngton. D. 0.
Hon. HENRY F. SEVERENS, Circuit Judge Kalamazoo. Mich.
Hon. HORACE H. LURTON. Circuit Judge Nashvllle. Tenn.
Han. JOHN K. RICHARDS. Circuit Judge Ironton. Ohio.
Hon, ANDREW M. J. COCHRAN. District Judge, E. D. Kentucky Covlngton. Ky.
Han. WALTER EVANS. District Judge. W. D. Kentucky LoulsvilJe. Ky.
Han. HENRY H. SWAN. District Judge. E. D. Michigan Detrolt. Mlch.
Hon. GEORGE P. WANTY, District Judge. W. D. Michigan Grand Rapids, Mich.
Han. AUGUSTUS J. RICKS, District Judge. N. D. Ohio Cleveland. Ohio.
HOD. FRANCIS J. WING. District Judge. N. D. Ohio , Cleveland. Ohio.
Hon. ALBERT C. THOMPSON, District Judge. S. D. Ohio Cinclnnatl. Ohio.
Han. CHARLES D. CLARK. District Judge. E. and M. D. Tennessee Ohattanooga. Tenn.
Hon. ELI S. HAMMOND. District Judge. W. D. Tennessee ~ Memphls. Tenn.

• Appointed in accordance with an act of Congress providinll for an additional District
Judge for this District.

• Died April 25, 1904.
• Appointed to succeed Simonton, Circuit Judge,
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SEVENTH CIRCUIT.

vii

Han. WILLIAM R. DAY. Circuit Justlce Washlngton. D. C.
Hon. JAMES G. JENKINS. Circuit Judge Mllwaukee. Wis.
Hon. PETER S. GROSSCUP. Circuit Judge Chicago. Ill.
Hon. FRANCIS E. BAKER. Circuit Judge IndianapoIlB, Ind.
Hon. CHRISTIAN C. KOHLSAAT, District Judge. N. D. IJUnols Chicago, Ill.
Hon. ALBERT B. ANDERSON, District Judge. Indiana Indlanapolls. Ind.
Hon. J. OTIS HUMPHREY, District Judge, S. D. Illinois Springfield, Ill.
Hon. WILLIAM H. SEAMAN. District Judge. E. D. Wisconsin Sheboygan. Wis.
Hon. ROMANZO BUNN. District Judge, W. D. Wisconsin Madlson. Wis.

EIGHTH CIRCUIT.
Hon. DAVID J. BREWER. Circuit Justice Washlngton. D. C.
Hon. WALTER H. SANBORN, Circuit Judge St. Paul, Minn.
Hon. AMOS M. THAYER, Circuit Judge St. LouIs. Mo.
Han. WILLIS VAN DEVANTER, CircuIt Judge Cheyenne. Wyo
Hon. WILLIAM C. HOOK, CircuIt Judge Leavenworth. Kan
Han. JACOB TRIEBER, District Judge, E. D. Arkansas Little Rock, Ark.
Hon. JOHN H. ROGERS. District Judge, W. D. Arkansas Ft. Smith, Ark.
Hon. MOSES HALLETT. District Judge. Colorado Denver. Colo.
Hon. SMITH McPHERSON, Dlstrlct Judge, S. D. Iowa Red Oak, Iowa.
Hon. HENRY THOMAS REED. District Judge, N. D. Iowa Cresco. Iowa.
Hon. JOHN C. POLLOCK, District Judge. Kansas............................. Topeka. Kan.
Hon. WM. LOCHREN. District Judge, Minnesota Minneapolis. Minn.
Hon. PAGE MORRIS. District Judge, Minnesota Duluth, Minn.
Hon. ELMER B. ADAMS, District Judge, E. D. Missouri St. Louis. Mo.
Hon. JOHN F. PHILIPS, District Judge. W. D. Missouri Kansas City. Mo.
Han. W. H. MUNGER. Dibtrlct Judge. Nebrasl<a omaha, Neb.
Hon. CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D.
Hon. JOHN E. CARLAND, DistrIct Judge. South Dakota Sioux Falls, S. D.
Hon. JOHN A. MARSHALL. District Judge, Utah Salt Lake City. Utah.
Hon. JOHN A. RINER. DIstrict judge. WyomIng Chey~nne. Wyo.

NINTH CIRCUIT.
Hon. JOSEPH McKENNA. Circuit Justice WashIngton, D. C.
Hon. WM. W. MORROW, Circuit Juoge San Francisco, Cal.
Hon. WILLIAM B. GILBERT, Circuit Judge Portiand. Or.
Hon. ERSKINE M. ROSS, Circuit Judge Los Angeles, Cal.
Hon. JOHN J. DE HAVEN, District Judge, N. D. California San Francisco. Cal.
Hon. OLIN WELLBORN, District Judge, S. D. California Los Angeles, Cal.
Hon. WILLIAM H. HUNT. District Judge. Montana --, Mont.
Hon. CORNELIUS H. HANFORD, District Judge, Washington Seattle, Wash.
Hon. THOMAS P. HAWLEY. District Judge, Nevada Carson City, Nev.
Hon. CHARLES B. BELLINGER, District Judge. Oregon Portland, Or.
Hon. JAMES H. BEATTY, District Judge, Idaho Bolse Clty. Idaho.

• Appointed April 19, 1904, to succeed Knowles, District Judge•
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CASES

ARGUED AND DETERMINED

or THB

UNITED STATES CIRCUIT COURTS OF APPEALS AND THE
CIRCUIT AND DISTRICT COURTS.

PEYTON et al. v. DESMOND.

(CircuIt Court of Appeals, Eighth Circuit. February 15, 1904.)

No. 1,878.

L VENUE-ACTION TO RECOVEB FOB TRESPASS TO REAL ESTATE-LoCAL OB
TBANSITOBY, ACCORDING TO LAW OF STATE WHERE BROUGHT.

Whether an action to recover pecuniary damages for trespass to real
estate is real and local, or is personal and transitory, is essentially a
matter of state policy or local law, and must be determined by the
view taken of the nature of the action in the state in which it is brought.

2. SAME-MINNESOTA.
In Minnesota an action to recover pecuniary damages for trespass to

real estate in another state is viewed, not as relating to the real estate.
but only as affording a personal remedy, and transitory.

3. SAME-PLEADlNG-AcTION TO RECOVER FOR CUTTING AND REMOVAL OF TIM
BER-WHEN TRANSITORY.

Where the facts stated and the relief demanded show that the grava
men of the action is the conversion of lumber manufactured out of trees
wrongfuIly cut and removed from plaintiff's land by defendant, and that
the purpose of the action is to recover the value of the lumber, and not
damages for any depreciation in the value of the land, the action is transi
tory, although the trespass to the land is stated as illustrating the charac
ter of the conversion, and as bearing upon plaintiff's right to recover the
value of the manufactured lumber.

4. SAME.
The giving of an instruction in such an action, at the request of the de

fendant, that the measure of damages recoverable was the value of the
logs as they stood in the trees, could not change the nature of the action.
whether or not it stated the correct measure of damages; nor can it be
invoked by defendant to defeat the jurisdiction of the court.

5. PUBLIC LANDS-PROCEEDINGS TO ACQUIRE TITLE-JURISDICTION OF LAND
DEPARTMENT.

The jurisdiction of the Land Department over public lands continues
so long as the legal title remains in the United States, and the decisions
and rulings of that department in proc~'edings to acquire title to such
lands, prior to the act which passes the legal title from the government.
are 'interlocutory, and are as much open to review or reversal by the

129 F.-l
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Land Department, while the legal title remains in the United States, as
are the interlocutory decrees of a court open to review upon the final
hearing.

6. SAME-FINAL ACT OF LAND DEPARTMENT-TERMINATION OF JURISDICTION.
The issuance of a patent, or such other act as passes the legal title

from the government, is 1;Jle final act, and the expression and entry of
the final judgment, of the officers of the Land Department, and marks
the termination of the jurisdiction of these officers.

7. SAME-NOTICE OF PROCEEDINGS IN LAND DEPARTMENT.
The power of the Land Department to review its prior rulings, and to

cancel existing entries, while the legal title remains in the United States,
is not unlimited or arbitrary, and can be exercised only ,after notice to
parties in interest and due opportunity for a full hearing.

8. SAME-CONVEYANCE BY ENTRYMAN PRIOR TO PATENT-RIGHTS ACQUIRED.
One who purchases from an entryman, on the faith of a final receipt

or patent certificate, before the issuance of a patent, takes only the equity
of his vendor, subject to the authority of the Land Department to cancel
the entry, while the legal title remains in the United States, if it is found
that the entry is based upon an error of law or a clear misapprehension
of the facts, which, if not corrected, will lead to the transfer of the
government's title to one not entitled to it.

9. SA~lE-DECISION OF LAND DEPARTMENT AS TO MATTERS OF FACT CONCLUSIVE
IN COLLATERAL PROCEEDING.

The Land Department being a special tribunal to which Congress has
confided the administration of the public land laws, the final judgment
of tbat department as to matters of fact properly determinable by it is
conclusive, when brought to notice in a collateral proceeding.

10. SAME-EFFECT OF STATE STATUTE.
A state statute, purporting to regulate the effect of final receipts issued

by the Land Department of the United States, cannot restrict the au
thority of the officers of that department in the disposition of the public
lands, or withhold from the grantees of the United States any of the
incidents of the transfer of the government title.

11. SAME-ApPLICATION OF DOCTRINE OF RELATION.
The doctrine of relation is applicable to public land transa~tions, and.

where necessary to give effect to the intent of the statute or to cut off
intervening claimants, the patent is deemed to relate back to the initia
tory act.

12. SAME-HOMESTEAD PATENTEE-RIGHT TO RECOVER FOR TIMBER CUT AFTER
INITIATION OF CLAIM AND BEFORE ISSUANCE OF PATENT.

A patent issued under the homestead laws relates back to the initia
tion of the claim, and gives the patentee the right to recover the value
of timber wrongfUlly cut and removed from the land after the initiation
of his claim, as established"by the patent proceedings, and prior to the
issuance of the patent.

In Error to the Circuit Court of the United States for the District of
Minnesota.

This action was brought in the Circuit Court of the United States for
the District of Minnesota, Fifth Division, December 29, 1898, by George E.
Desmond, a citizen of Wisconsin, against Hamilton M. Peyton and Levi A.
Barber, citizens of Minnesota, and residents of the lfifth Division of the
Minnesota District. The complaint alleged that the plaintiff made homestead
settlement in 1890 upon a stated quarter section of public land in Wisconsin,
containing merchantable pine timber aggregating 3,600,000 feet, board meas
ure; that continuously thereafter he resided upon and occupied the land, and
obtained a United States patent therefor May Hi, 1898, by full and regular
compliance with the homestead law; that in the winter of 1893 and 1894,

, 11. See Public Lands, vol. 41, Cent. Dig. § 315.
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wbile he was In possession of the land under his homestead claIm, the defend
ants "wrongfully and unlawfully and forcibly entered upon" the land, and cut
therefrom all the pine timber; that they thereafter carried off and removed
all of this timber, and sawed the same into lumber, and thereafter, and before
the issuance of the patent to plaintiff, sold and disposed of the lumber; that
the acts of the defendants were done and performed with full knowledge of
the rights of the plaintiff to the timber, and against his protest; that the
value of the timber prior to the cutting of the trees was $4 per thousand feet,
board measure, and after being sawed into lumber was $12 per thousand feet,
board meaf\ure. Judgment was prayed for $43,200, the value of the lumber,
with interest. The case was soon brought to issue, but a trial was not had
until October, 1902, when a verdict was returned for plaintiff in the sum of
$9,425, with interest, for which judgment was given against defendants. No
objection was made to the jurisdiction until immediately preceding the trial,
when defendants moved that the action be dismissed for the reason, as then
asserted by them, that it was one for trespass to realty in Wisconsin, and
was therefore local, and not within the jurisdiction of the court below. The
action upon this motion was as follows:

"Mr. O'Brien [for plaintiff]: * • * This action is brought to recover
the value of the timber cut and carried away from the land. It is not, under
the statutes of Minnesota, nor under the practice of this state, an action of
trespass. It is an action in trover, pure and simple; and the measure of dam
ages here is the value of the timber when cut from the land, and not the injury
to the land. The resulting injury to the land in this case is not alleged as a
matter of damage, nor would the court permit testimony to be introduced to
show it. It is really an action of trover, because the damages sought to be
recovered is the value of the property when severed from the land. • * *

"Mr. Hayden [for defendants]: I will concede that they could have made
a transitory action out of this matter, by using the same facts, 11' they had
seen fit to bring their action in trover Instead of in trespass.

"The Court: I think I understand your position fully. It is not a mat
ter of words, but it is a matter of the substantive facts, constituting the plain
tiff's right to recover. He seeks to recover in this case--the complaint leaves
no doubt that he so seeks to recover-the value of the timber at the latest
stage when it can be traced into your hands, to wit, the value of the lumber.
He does not seek to recover damages for the depleted value of the land, wWch
is the essential feature of a suit in trespass. The motion is denied."

Other rulings at the trial were to the effect that the title obtained by plain
tifl', by his compliance with the homestead law, and by the issuance to him
of the patent for the land, related back so as to enable him to maintain this
action.

'l'he evidence showed that plaintiff and one Benjamin F. Judd settled upon
the land prior to the passage of the land grant forfeiture act of September
29, 1890, c. 1040, § 2, 26 Stat. 496 [U. S. Compo St. 1901, p. 1599], under which
the land was restored to the public domain; that each claimed to have settled
with a view to obtaining title under the homestead laws of the United States:
that each claimed to be the prior settler, and each presented in due time at
the local land office an application to make homestead entry, but the applica·
tion of Judd, being presented first, was allowed by the local land officers, and
that of the plaintiff rejected; that a contest, based upon plaintiff's claim of
prior settlement, was then commenced in the local land office by plaintifl'
against Judd's entry, the proceedings in which resulted in a decision by the
Secretary of the Interior against the plaintiff, January 7, 1893; that Judd
on July 17, 1893, commuted his homestead entry, and obtained a patent cer
tificate, but no patent was ever issued to him; that plaintiff on October 9,
1893, or possibly when Judd submitted final proof upon his entry, instituted
in the local land office further contest proceedings against Judd's entry, which
resulted in a decision by the Secretary of the Interior May 23, 1896 (Desmond
v. Judd, 22 Land Dec. Dep. Int. 619), declaring that Judd had not in good faith
maintained his residence on the land as required by the homestead law, and
directing the cancellation of his entry; that, following this decision, plaintifl'
made final homestead entry of the land, under the statute requiring five years'
residence, and under that entry obtained a United States patent May 16, 1898;
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that In the meantime, on October 11, 1893, the landa were conveyed by Judd
to defendants; that defendants had knowledge of, and participated in, the
contest proceedings in the Land Department which resulted in the cancella
tion of Judd's entry; and that the cutting and conversion of the timber by
defendants occurred in the winter of 1893 and 1894, while the contest pro
ceedings last named were pending.

Arthur H. Crassweller (Frank Crassweller, on the brief), for plain
tiffs in error.

C. D. O'Brien (Thos. D. O'Brien and P. H. Seymour, on the brief),
for defendant in error.

Before SANBORN, THAYER, and VAN DEVANTER, Circuit
Judges.

VAN DEVANTER, Circuit Judge, after stating the case as above,
delivered the opinion of the court.

By the common law of England, an action for the recovery of dam
ages for injury to land is local, and can be brought only where the land
is situated. This is the law in most of the states of the Union. 1
Chitty, PI. 281; Shipman, Com. L. PI. (2d Ed.) 201, 383; Cooley on
Torts, 471; Livingston v. Jefferson, 15 Fed. Cas. 660, No. 8AII;
McKenna v. Fisk, I How. 241, II L. Ed. 117; Ellenwood v. Marietta
Chair Co., 158 U. S. 105, 15 Sup. Ct. 771, 39 L. Ed. 913. The opera
tion of this common-law rule has been much restricted by legislation in
England (British South Africa Co. v. Companhia de Mocambique
[1893] App. Cas. 602) and in some of the states (15 Fed. Cas. 665,
note; Genin v. Grier, 10 Ohio, 209, 214). There are other states in
which the rule never prevailed. Holmes v. Barclay, 4 La. Ann. 63.
The matter is essentially one of state policy or local law. As was said
by Mr. Justice Gray in Huntington v. AttrilI, 146 U. S. 657, 669, 13
Sup. Ct. 224, 36 L. Ed. 1123:

"Whether actions to recover pecuniary damages 1'01' trespasses to real estate
• • • are purely local, or may be brought abroad, depends upon the ques
tion whether they are viewed as relating to the real estate, or only as afford
ing a personal remedy. * • • And whether an action for trespass to land
in one state can be brought in another state depends on the view which the
latter state takes of the nature of the action."

In Minnesota an action for pecuniary damages for trespass to real
estate in another state is viewed, not as. relating to the real estate, but
only as affording a personal remedy. It is there deemed to be transitory
in nature, and not local. In Little v. Chicago, etc., Railway Co., 65
Minn. 48, 67 N. W. 846, 33 L. R. A. 423, 60 Am. St. Rep. 421, the
Supreme Court of that state, in sustaining the jurisdiction of the courts
of the state over an action brought to recover damages for injuries to
real estate situated in \Visconsin, said:

"The reparation is purely personal, and 1'01' damages. Such an action 18
purely personal, and In no sense rea!."

By the existing judiciary act (Act Aug. 13, 1888, c. 866, § I, 2S
Stat. 433 [U. S. Compo St. 19°1, p. 508]) it is declared:

"That the Circuit Courts 01' the United States shall have original cogni
zance, concurrent with the courts 01' the several states, of all suits of a civil
nature, at common law or in equity, where the matter in dispute exceeds, ex
clusive of interest and costs, the sum or value of two thousand dollars and
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• • • in which there shall be a controversy between cttizens of different
states, • • * but where the jurisdiction is founded only on the fact that
the action is between citizens of different states, suit shall be brought only
in the district of the residence of eitber the plaintiff or the defendant.
* * *"

This action presents a controversy between citizens of different states,
and was brought in the district and division of the residence of the
defendants. It is of a civil nature, is a common-law action, and the
matter in dispute exceeds, exclusive of interest and costs, the sum or
value of $2,000. Being also an action which is cognizable in the courts
of the state, as before shown, it is equally within the concurrent
cognizance of the Circuit Court of the United States, within that state.
It was said by Mr. Justice Field in Gaines v. Fuentes, 92 U. S. 10, 18,
20, 23 L. Ed. 524, in referring to the jurisdiction of the federal courts
of suits at common law or in equity in which there is a controversy
between citizens of different states:

"The Constitution imposes no limitation upon the class of cases involving
controversies between citizens of different states to which the judicial power
of the United States may be extended, and Congress may therefore lawfully
provide for bringing, at the option of either of the parties, all such controver
sies within the jurisdiction of the federal judiciary. • • • There are no
separate equity courts in Louisiana, and suits for special relief of the nature
here sought are not there designated suits in equity. But they are none the
less essentially such suits; and if, by the law obtaining in the state, cus
tomary or statutory, they can be maintained in Ii state court, whatever desig
nation that court may bear, we think they may be maintained by original
process in a federal court, where the parties are, on the one side, citizens of
Louisiana, and, on the other, citizens of other states."

Even if the action be regarded as one for th~ recovery of damages
for injury to land, we think it was cognizable in the circuit court.

But we believe this is an action for the recovery of damages for the
conversion of personal property-one more in the nature of trespass
de bonis asportatis or trover than of trespass quare clausum fregit-and
that it is transitory, and not local, under the common-law distinction.
By the laws of Minnesota (sections 5131, 5228-5231, Gen. St. 1894), the
forms of actions existing at common law are abolished, and the first
pleading or complaint by the plaintiff is required to contain a plain
and concise statement of the facts constituting his cause of action, and
a demand for the relief to which he supposes himself entitled. The
facts stated and the relief demanded, rather than the form of statement,
determine the nature of the action. The facts here stated and the relief
demanded show that the gravamen of the action is the conversion of the
lumber manufactured out of the trees, and that the purpose of the action
is to recover the value of the lumber. There is no direct statement of a
depreciation in the value of the land by reason of the trespass, and there
is no attempt to dwell upon the injury to the land by stating that the re
maining trees or undergrowth were injured, that roads were con
structed through the land, or that the soil was disturbed in hauling
:away the pine timber, or was incumbered with the limbs and to~ of
the trees removed. This, and the fullness and particularity with
which the complaint states the manufacture of the severed trees
into lumber and their conversion, shows that the conversion is deemed

.the principal thing, and that the trespass is stated only as illustratil}g
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the character of the conversion, and as bearing upon plaintiff's right
to recover the value of the manufactured lumber, which, as alleged, is
identical with the amount for which Judgment is demanded. The fact
that the defendants did not question the nature of the action until at the
trial, almost four vears after the action was commenced, and that then
the plaintiff promptly and decisively declared it to be one to recover
the value of the timber when severed from the land, and not damages
for any resulting injury to the land, requires that any doubt or uncer
tainty as to the nature of the action arising from the fullness of state
ment in the complaint be resolved in favor of the jurisdiction; the
case being one where, upon the facts stated, the plaintiff, in commencing
his action, could have made the trespass to the land the gravamen
thereof, or, waiving that, could have relied upon the conversion. When
the timber was severed from the land it became personal property, but
the title to it was not changed. It remained the property of the owner
of the land, as before the severance, and he could have followed and
reclaimed his property into whatever jurisdiction it might have been
taken, or he could have maintained an action in the nature of trespass de
bonis asportatis for damages for its unlawful asportation, or he could
have maintained an action in the nature of trover for damages for its
conversion. United States v. Cook, 19 Wall. 5°1,22 L. Ed. 210; Schu
lenberg v. Harriman, 21 Wall. 44,64,22 L. Ed. 551; United States v.
Steenerson, I C. C. A. 552, 50 Fed. 5°4; McGonigle v. Atchison, 33
Kan. 726, 7 Pac. 550; Nelson v. Burt, 15 Mass. 204; Riley v. Boston
Water Power Co., II Cush. II; Farrant v. Thompson,S B. & Ald. 826;
Richardson v. York, 14 Me. 216; Moody v. Whitney, 34 Me. 563;
Whidden v. Seelye, 40 Me. 247, 255, 63 Am. Dec. 661; Bulkley v.
Dolbeare, 7 Conn. 232; Wadleigh v. Janvrin, 41 N. H. 503, 520, 77
Am. Dec. 78o; Greeley v. Stillson, 27 Mich. 153; Tyson v. McGuineas,
25 Wis. 656, 659; Mooers v. Wait, 3 Wend. 104,20 Am. Dec. 667;
Wright v. Guier, 9 Watts, 172, 36 Am. Dec. 108; Harlan v. Harlan,
IS Pa. 507, 53 Am. Dec. 612; Forsyth v. Wells, 41 Pa. 291, 80 Am.
Dec. 617. The rule for determining the character of the action is well
stated in 2 Waterman on Trespass, § II02:

"Although, as standing trees are part of the inheritance, and the severing
them from it is deemed an injury to the freehold, for which trespass quare
clausum fregit is the appropriate remedy, yet the party may waive that ground
of recovery, and claim the value of timber only thus severed and carried away.
In the one case the entering and breaking of the close is the gist of the action;
in the other, the taking and carrying away of the property. In the latter case
the action is transitory, and not local."

This case is unlike Ellenwood v. Marietta Chair Co., 158 U. S. 105,
IS Sup. Ct. 771, 39 L. Ed. 913, relied upon by the plaintiffs in error,
because there the allegations of the petition made a continuing trespass
upon the land, covering a period of more than 10 years, the principal
thing, and the conversion of the timber only incidental. The case of
Stone v. United States, 167 U. S. 178, 182, 17 Sup. Ct. 778, 42 L. Ed.
127, is more in point. There the petition stated the ownership of the
lands by the plaintiff, and that the defendant "unlawfully, wrongfully,
and willfully cut from the sa~d lands 77.441 trees." It then stated
with much particularity that 'the defendant thereafter manufactured the
trees into lumber and railroad ties and converted these to his own use,
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and, after stating the value of the trees when standing upon ~he landr
and the value of the manufactured products at the time of the conver
sion, demanded judgment for the latter. After distinguishing the case
of Ellenwood v. Marietta Chair Co., Mr. Justice Harlan, speaking for
the court, said:

"In the present case the petition, it is true, avers that the United States
was the owner of the lands from which the trees were cut, but the gravamen
of the action was the conversion of the lumber and the railroad ties manu
factured out of such trees, and a judgment was asked, not for the trespass,
but for the value of the personal property so converted by the defendant The
description in the petition of the lands and the averment of ownership in the
United States were intended to show the right of the government to claim the
value of the personal property manufactured from the trees illegally taken
from its lands. Although the government's [defendant's] denial of the [gov
ernment's] ownership of the land made it necessary for it to prove its owner
ship, the action, in its es&ential features, related to personal property, was of
a transitory nature, and could be brought in any jurisdiction in which the
defendant could be found and served with process."

That case is so nearly identical with the present one that the de
cision of the Supreme Court therein controls the determination of the
question now under consideration, and requires that this action be held
to be transitory and within the jurisdiction of the Circuit Court.

It is said that "the court charged the jury that the measure of dam
ages was not the value of the logs taken, but their value· as it ap
peared in the tree," and because of this we are asked to declare this
action local. This instruction was given at the request of the de
fendants. If it properly states the rule for measuring the damages to
be awarded in an action for the conversion of personal property under
the circumstances shown at the trial (Wooden \Vare Co. v. United
States, 105 U. S. 432, 27 L. Ed. 230; Forsyth v. Wells, 41 Pa. 291,80
Am. Dec. 617; Gentry v. United States, 41 C. C. A. 185, 101 Fed. 51 ;
United States v. Homestake Mining Co., 54 C. C. A. 303, II7 Fed. 481),
it is in harmony with the court's jurisdiction of the case; and, if it states
the rule more favorable to the defendants than they were entitled to
ask, its only effect has been to diminish the damages which otherwise
would have been awarded to the plaintiff-a matter which cannot be
invoked by the defendants to defeat the jurisdiction or otherwise. It
was correctly ruled at the beginning of the trial, and again at its close,
that the action was one for the conversion of personal property and not
for trespass to land. ..

Does plaintiff's title under the patent issued May 16, 1898, upon his
homestead entry, relate back to a time anterior to the cutting of the
timber by the defendants in the winter of 1893 and 1894, and entitle
him to maintain this action? The solution of this question depends
upon the effect to be given in this action to the proceedings in the Land
Department of the United States upon the adverse claims of the plaintiff
and Judd. The land covered by the patent issued to the plaintiff,
while formerly within a land grant made in aid of the construction of
a railroad, was restored to the public domain under the act of September
29, 1890, c. 1040, § 2,26 Stat. 496 [U. S. Compo St. 19°1, p. 1599], with
a direction that actual settlers in good faith at the date of the act should
have a preference right of entry, and should "be regarded as such actual
settlers from the date of actual settlement or occupation." Proceedings
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to acquire the title to this land, instituted and conducted in the Land
Department, with due notice to the parties in interest, and with oppor
tunity for full hearing, resulted in the issuance of a patent conveying
the government's title to the plaintiff. During the pendency of these
proceedings, while the legal title was yet in the United States, and
with notice of plaintiff's claim, the defendants purchased the land from
Judd, cut and removed therefrom the timber, and sold the lumber into
which it was sawed by them. In doing this, the defendants relied upon
a ruling of the land officers which declared Judd's claim to be the su
perior one, and under which he had submitted proof of compliance with
the homestead law, and had obtained a certificate declaring that he was
entitled to a patent. But this ruling and the issuance of this certificate
were not in themselves final acts, and, no patent being issued thereon,
they never became final. The rulings and acts of the officers of the
Land Department of the United States, made and done in the course of
proceedings to obtain the title to public land before the issuance of a
patent, are interlocutory; and, "until the matter is closed by final
action, the proceedings of an officer of a department are as much open
to review or reversal by himself or his successor as are the interlocutory
decrees of a court open to review upon the final hearing." New Or
leans v. Paine, 147 U. S. 261, 266, 13 Sup. Ct. 303, 37 L. Ed. 162. The
issuance of a patent, or such other act as passes the legal title from the
government, is the final act, and is the expression and entry of the final
judgment of the officers of the Land Department; and this is the act
that marks the' termination of the jurisdiction of these officers and the
beginning of the jurisdiction of the courts. Moore v. Robbins, 96 U. S.
530, 533, 24 L. Ed. 848; United States v. Schurz, 102 U. S. 378, 396,
4°1, 4°2, 26 L. Ed. 167; Smelting Co. v. Kemp, 104 U. S. 636, 640, 26
L. Ed. 875; Michigan Land & Lumber Co. v. Rust, 168 U. S. 589, 592,
18 Sup. Ct. 208, 42 L. Ed. 591; Brown v. Hitchcock, 173 U. S. 473, 19
Sup. Ct. 485, 43 L. Ed. 772; Bockfinger v. Foster, 190 U. S. 116, 23
Sup. Ct. 836, 47 L. Ed. 975. "The true rule, drawn from an examina
tion of all of the authorities, is that the jurisdiction of the Land Depart
ment ceases where the jurisdiction of the courts commences, viz., when
the legal title passes, and that there is no hiatus between the termination
of the one and the beginning of the other. Under this rule the land
will always be within a jurisdiction which can administer the law, and
protect.both public and private rights" involved in proceedings for the
acquisition of its title. Parcher v. Gillen, 26 Land Dec. 34,42. So long
as the legal title remains in the United States, the land laws are in pro
cess of administration. Michigan Land & Lumber Co. v. Rust, supra;
Beley v. Naphtaly, I6$) U. S. 353, 364, 18 Sup. Ct. 354,42 L. Ed. 775;
Brown v. Hitchcock, supra. And the extent, character, and validity
of rights claimed under those laws, and of entries made thereunder, are
subject to inquiry, examination, and determination in the Land Depart
ment. See authorities supra, and Orchard v. Alexander, 157 U. S.
372, IS Sup. Ct. 635, 39 L. Ed. 737; Hawley v. Diller, 178 U. S. 476,
488, 490, 20 Sup. Ct. 986, 44 L. Ed. II57 ; Cosmos Co. v. Gray Eagle
Oil Co., 190 U. S. 3°1, 3°9,23 Sup. Ct. 692 , 47 L. Ed. 1064. That
this is necessarily so is shown in the following statement of Mr. Secre
tary Lamar (5 Land Dec. Dep. Int. 494), which received the approval



PEYTON V. DESMOND.

of the Supreme Court in Knight v. United States Lana Association, 142
U. S. 161, 178, 12 Sup. Ct. 258, 35 L. Ed. 974:

"For example, if, when a patent Is about to issue, the secretary should dis
cover a fatal defect in the proceedings, or that, by reason of some newly as
certained fact, the patent, if issued, would have to be annulled, and that it
would be his duty to ask the Attorney General to institute proceedings for its
annulment, it would hardly be seriously contended that the secretary might
not interfere and prevent the execution of the patent. He could not be obliged
to sit quietly and allow a proceeding to be consummated, which It would be

. immediately his duty to ask the Attorney General to take measures to annu!."

But the power of the Land Department to review its prior rulings
and to cancel existing entries is not unlimited or arbitrary (Cornelius
v. Kessel, 128 U. S. 456, 9 Sup. Ct. 122, 32 L. Ed. 482), and can be exer
cised only after notice to parties in interest and due opportunity for a
full hearing (Brown v. Hitchcock, 173 U. S. 478, 19 Sup. Ct. 485, 43
L. Ed. 772; Guaranty Savings Bank v. Bladow, 176 U. S. 448, 453, 20
Sup. Ct. 425, 44 L. Ed. 540; Hawley v. Diller, 178 U. S. 489, 20 Sup.
Ct. 986, 44 L. Ed. II57; Thayer v. Spratt, 189 U. S. 346, 351, 23 Sup.
Ct. 576, 47 L. Ed. 845). One who purchases of an entryman before the
issuance of a patent obtains no greater right or estate than is possessed
by the entryman, and acquires at the most a right or equitable estate,
which is subject to examination in the Land Department while the title
remains in the government. In the absence of a statute providing
otherwise, he is chargeable with knowledge of the state of the title which
he buys, holds it subject to any equities which could be asserted against
it in the hands of the vendor, and takes the risk of losing it if it is
subsequently shown that the entry is based upon an error of law or a
clear misapprehension of the facts, which, if not corrected, will lead to
the transfer of the government's title to one not entitled to it. Hawley
v. Diller, 178 U. S. 485-488, 20 Sup. Ct. 986, 44 L. Ed. II57; Guar
anty Savings Bank v. Bladow, 176 U. S. 454, 20 Sup. Ct. 425, 44 L. Ed.
540 ; Thayer v. Spratt, 189 U. S. 352, 23 Sup. Ct. 576, 47 L. Ed. 845.
The Land Department being a special tribunal to which Congress has
confided the administration and execution of the laws for the disposition
of the public lands, the final judgment of the officers of that depart
ment as to matters of fact properly determinable by them is conclusive,
when brought to notice in a collateral proceeding, such as this is, and
is unassailable, except by a direct proceeding for its correction or annul
ment. Johnson v. Towsley, 13 Wall. 72, 20 L. Ed. 485; Shepley v.
Cowan, 91 U. S. 330, 340, 23 L. Ed. 424; Quinby v. Conlan, 104 U. S.
420, 26 L. Ed. 800; Steel v. Smelting Co., 106 U. S. 447, 1 Sup. Ct.
389, 27 L. Ed. 226; Moss v. Dowman, 176 U. S. 413, 20 Sup. Ct. 429,
44 L. Ed. 526; Calhoun, etc., Co. v. Ajax, etc., Co., 182 U. S. 499, 510,
21 Sup. Ct. 885, 45 L. Ed. 1200; De Cambra v. Rogers, 189 U. S. 119,
23 Sup. Ct. 519,47 L. Ed. 734; Gertgens v. O'Connor, 191 U. S. 237.
24 Sup. Ct. 95, 48 L. Ed. 164; James v. Germania Iron Co., 46 C. C.
A. 476, 107 Fed. 597; Uinta Tunnel, etc., Co. v. Creede, etc., Co., 57
C. C. A. 200, 119 Fed. 164. As was said by Mr. Justice Field in
Smelting Co. v. Kemp, 104 U. S. 636, 640, 26 L. Ed. 875:

"The execution and record of the patent are the tinal acts of the officerl
of the government for the transfer of Its title, and, as they can 'be lawfUlly
performed only after certain steps have been taken, that instrument, duly
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signed, countersigned, and sealed, not merely operates to pass the title, but
is in the nature of an official decIar:ttion by that branch ·ofthe government
to which the alienation of the PUblic lands, under the law, is intrusted, that
all the requirements preliminary to its issue have been complied with. The
presumptions thus attending it are not o'pen to rebuttal in an action at law."

By the application of these established rules to the fa~ts of this case, it
is seen that the proceedings in the Land Department, which terminated
with the issuance of the patent to the plaintiff, were within the jurisdic
tion of that department, and by them it is conclusively determined, so
far as this action is concerned, that the plaintiff, by full compliance
with the requirements of the homestead law, entitled himself to the pat
ent; that he lawfully settled upon the land, and lawfully maintained
his residence thereon for a continuous period of at least five years be
fore the patent was issued, these being conditions precedent to obtain
ing a patent under the statutes (section 2291, Rev. St., Act May 14, 1880,
c. 89, § 3,21 Stat. 140, 141, U. S. Compo St. 19°1, pp. 1390, 1393) under
which this patent was issued; that Judd never entitled himself to a pat
ent; and that his entry was properly canceled, because wrongfully ob
tained. The defendants obtained no right to the land or to the timber
by their purchase from Judd. His entry and his conveyance to the de
fendants have no bearing whatever upon this action, save as they indi
cate whether the defendants appropriated the timber under such an
honest belief in a legal right so to do as affects or limits the damages
which otherwise would be recoverable from them.

After the plaintiff, in the course of asserting a claim adverse to
Judd, had secured the cancellation of the latter's entry and the re
jection of the defendant's claim thereunder, it was entirely competent
for the land officers to give full effect to plaintiff's residence upon the
.and during the existence of that entry, if such residence was actual,
tl.nd was begun and maintained in good faith, with a view to obtaining
title under the homestead law. Counsel for the defendants call atten
tion to a statute of Wisconsin (section 4165, Rev. St. 1898) purporting
to give certain probative force to a final receipt or patent certificate is
sued under the land laws of the United States, and argue from this
that the plaintiff was a mere trespasser during the existence of Judd's
entry, and that his residence upon the land during that time could not
be made the basis of any right, legal or equitable. There are two suf
ficient answers to this contention. One is that, before the plaintiff's
residence during that period was made the basis of issuing a patent
to him, the receipt or certificate issued to Judd had been canceled by
competent authority because it was wrongfully obtained, and by that
cancellation had been deprived of all probative force. Guaranty Sav
ings Bank v. Bladow; 'fhayer V. Spratt, supra. The other is that a
state cannot by its legislation restrict or affect the authority of the of
ficers of the Land Department in the disposition of the public lands of
the United States, or withhold from the grantees of the United States
any of the incidents of the transfer of the government's title. Bagnell
v. Broderick, 13 Pet. 436, 450, 10 L. Ed. 235; Wilcox v. McConnd,
13 Pet. 498, 516, 10 L. Ed. ;264; Irvine V. Marshall, 20 How. 558, 564,
IS L. Ed. 994; Gibson v. Chouteau, 13 Wall. 92, 99, 20 L. Ed. 534;
Langdon V. Sherwood, 124 U. S. 74,84,8 Sup. Ct. 429.31 L. Ed. 344;
Paige v. Peters, 70 Wis. 182, 35 N. W. 329, 5 Am. St. Rep. 156.
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From what has been said, it is clear that the defendants are liabJe to
the plaintiff or to the United States for the conversion of the timber,
and that their only lawful concern is that they be made to respond only
to the rightful claimant. Their liability is as certain as if the cutting
had been a willful trespass; and the measure of the damages for the
conversion is the same, whether the right of recovery is in the plaintiff
or in the United States. We therefore return to the question whether
the plaintiff's title under the patent relates back to a time anterior
to the cutting of the timber, and entitles him to recover for its conver
sion. It will be observed that the question is not whether the doctrine
of relation can be invoked to create a liability where otherwise there is
none, or to defeat or impair an intervening right or equity of an inno
cent third person, or can be invoked by one whose default and laches
will make its application operate unjustly upon another (Evans v. Du
rango Land & Coal Co., 25 C. C. A. 531, 537,80 Fed. 433, 438), or by
a stranger to the title (Gibson v. Chouteau, 13 Wall. 92, 101, 20 L. Ed.
534), or can be invoked to avoid a liability otherwise existing (United
States v. Ball [C. C.] 31 Fed. 667; United States v. Freyberg [C. C.]
32 Fed. 195; United States v. Norris [C. C.] 41 Fed. 424; Teller v.
United States, 54 C. C. A. 349, II7 Fed. 577), or to make lawful an act
which was criminal when done (Teller v. United States, 51 C. C. A.
230, II3 Fed. 273; Teller v. United States, 54 C. C. A. 349, 352, II7
Fed. 577, 580). Nor is the question whether a homestead claimant
may, in advance of perfecting his claim into a full legal or equitable
title, maintain an action against another for the value of timber severed
from the land, which the homestead claimant could not have lawfully
severed for purposes of sale. Shiver v. United States, 159 U. S. 491,
16 Sup. Ct. 54,40 L. Ed. 231. These several matters, whether deter
mined or undetermined by existing decisions, are apart from the matter
now under consideration, save as the principles controlling it may be
applicable to them. While the doctrine of relation is of equitable
origin, it has a well-recognized application to proceedings at law. By
it "is meant that principle by which an act done at one time is consid
ered, by a fiction of law, to have been done at some antecedent period.
It is usually applied where several proceedings are essential to complete
a particular transaction, such as a conveyance or deed. The last pro
ceeding which consummates the conveyance is held, for certain pur
poses, to take effect by relation as of the day when the first proceeding
was had." Gibson v. Chouteau, 13 Wall. 92, 100, 20 L. Ed. 534. Its
purpose is to promote justice and to give effect to the lawful intention of
the parties. Its most frequent application is to conveyances of real
property or interests therein in pursuance of an antecedent contract,
when, to give effect to the intention of the parties, or to protect pur
chasers from the vendee pending the fulfillment of the contract, the title
is considered as having vested in the grantee not merely from the date
of the actual conveyance, but from the time when the contract was
made. The doctrine is also applied to public land transactions, when, to
give effect to the intent of the statute or to cut off intervening claim
ants, the patent is deemed to relate back to the initiatory act. Ross v.
Barland, I Pet. 655, 664, 7 L. Ed. 302; Landes v. Brant, 10 How. 348,
372, 13 L. Ed. 449; Lessee of French v. Spencer, 21 How. 228, 240, 16
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L. Ed. 97; Beard v. Federy, 3 Wall. 478, 491, 18 L. Ed. 88; Grisar
v. McDowell, 6 Wall. 363,380, 18 L. Ed. 863; Stark v. Starr, 6 Wall.
402, 418, 18 L. Ed. 925; Lynch v. Bernal, 9 Wall. 315, 325, 19 L. Ed.
714; .Shepley v. Cowan, 91 U. S. 330, 337..340, 23 L. Ed. 424; Weeks
v. Bndgman, 159 U. S. 541, 546, 16 Sup. Ct. 72, 40 L. Ed. 253; United
States v. Loughrey, 172 U. S. 206, 218, 219, 225-231, 19 Sup. Ct. 153,
43 L. Ed. 420. Thus it was said in Shepley v. Cowan:

"The party who takes the initiatory step in such cases, if followed up to
patent, is deemed to have acquired the better right, as against others, to the
premises. The patent which is afterwards issued relates back to the date
of the initiatory act, and cuts off all intervening claimants. Thus the patent
upon a state selection takes effect as of the time when the selection is made
and reported to the land office, and the patent upon a pre-emption settlement
takes effect from the time of the settlement, as disclosed in the declarator;)'
statement or proofs of the settler to the register of the local land office."

Other applications of the doctrine will be found in Cothrin v. Faber,
68 Cal. 39,4 Pac. 940, 8 Pac. 599; Jackson v. Bull, I Johns. Cas. 81;
Id., 2 Caines, Cas. 3°1; Jackson v. Ramsay, 3 Cow. 75, 15 Am. Dec.
242; Heath v. Ross, 12 Johns. 146; St. Onge v. Day, II Colo. 368,
18 Pac. 278; Musser v. McRae, 44 Minn. 343, 46 N. W. 673. It con
clusively appears, as before shown, that the timber was severed from
the land after the initiation and during the maintenance of the plain
tiff's homestead claim; in other words, while he had a conditional or
inchoate right to the land, which was capable of perfection through
compliance with the homestead law, and which in due course ripened
into a full legal and equitable title before the commencement of this
action. This conditional or inchoate right included an exclusive right
to the possession so long as the plaintiff should comply in good faith
with the requirements of the law controlling homestead claims, and in
cluded a further right to earn and receive the title. This right to the
possession and to earn and receive the title extended to everything
which was part of the land-timber as well as soil. The severance of
the timber· from the soil was a violation or infraction of the plaintiff's
right to the possession, and of his right to earn and receive the title.
It was an injury to both. It may be that the conditional or inchoate
right of a homestead claimant is subject to a power in Congress to
terminate it in whole or in part-as to the land or only as to the timber
-at any time before it is perfected into a vested equitable estate by full
compliance with the requirements of the law, but it is not terminable
or subject to impairment by third persons. Unquestionably, in the ab
sence of the exercise of such a power by Congress-and its exercise here
is not claimed-the plaintiff was entitled, upon perfecting his home
stead claim, to receive a conveyance of the land in the condition in which
it was when his claim was initiated. The defendants made that im
possible. When the patent was issued, the timber was gone. In its
stead there existed a right of action for its conversion. Does not the
promotion of justice-the due protection of the plaintiff's rights-re
quire that his patent be held to relate to the date of his initiatory act.
and thereby to invest him with that which now takes the place of the
timber? We think it does. The terms of the statute are such that the
presence of valuable timber on public land does not exclude it from
homestead settlement or entry. It is therefore probable and reasonable
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that the plaintiff, in selecting this tract from among other:>, was in
fluenced by the value given to it by its timber. It was the intention of
the government, by the homestead law, and was the intention of the
plaintiff, in accepting the provisions of that law, that, upon his compli
ance with its requirements, he should be entitled to the land, with what
ever advantages were incident to its natural condition and character,
whether due to the fertility of its soil, or to its growth of timber. But
for the act of the defendants, that intention would have been effectuated,
and the timber would have passed to the plaintiff by the patent, as did
the soil from which the timber was severed. It does not comport with
the spirit of the homestead law to say that, after the initiation and
partial perfection of a homestead claim, some third person may rob
the land of a substantial part of that which gives it value, and that, on
full compliance with the law by the homestead claimant, the government
may convey to him that which is left of the land, and may recover
from the wrongdoer, and retain to its own use, the value of that which
has been unlawfully taken from the land through no fault or wrongful
act of the homestead claimant. The law does not contemplate anything
so unreasonable. The principles underlying and supporting the doc
trine of relation are such that it may be as readily invoked to remedy or
correct a loss such as is here disclosed, occurring while the claim was
being perfected, as to prevent the loss of the entire right or title through
an intervening claim. The plaintiff's title under the patent relates
back to a time prior to the severance and conversion of the timber by
the defendants, which was after the initiation of his claim, and entitles
him to maintain this action.

The judgment is affirmed.

INTERNATIONAL NAV. CO. v. SEA INS. CO., Limited.

(Circuit Court of Appeals, Second Circuit. March 8, 1904.)

No.113.

1. MARINE INSURANCE-SALVAGE EXPENSES-LAW GOVERNING ApPORTIONMENT.
An English valued policy on a ship contained the provision: "General

average salvage, and special charges as per foreign custom, payable ac
cording to foreign statements, * * * or per rules of port of discharge,
* * * at the option of assured." Held, that under such provision the
law of New York, the port of discharge, governed as to the amount payable
by the insurer on account of salvage arising from stranding, there ad
justed, and the insured was entitled to recover on the policy, in accordance
with the law of the port, a sum which bears the same ratio to the entire
salvage he was compelled to pay as the amount of the policy bears to the
policy value of the ship, although the award was made on a higher valua
tion, and not, as by the law of England, only such part of said sum as
bears the same ratio to the whole as the policy valuation bears to the
valuation on which the adjustment was made.

Appeal from the District Court of the United States for the Eastern
District of New York.

This cause comes here on appeal from a decree of the District Court,
Eastern District of New York, in favor of the libelant, owner of the
steamer St. Paul, claiming loss under a policy of marine insurance.
The opinion of the District Court is found in 124 Fed. 93.
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WHhelmus Mynderse, for appellant.
Henry G. Ward,for appellee.

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges.

PER CURIAM. The St. Paul, on a voyage from Southampton,
stranded on the New Jersey coast, and salvage services were rendered
to vessel and cargo, as the result of which the vessel reached New
York, having sustained physical damage involving serious repairs.
The salvors took legal proceedings against vessel and cargo, and an
award was made separately against each. The St. Paul (D. C.) 82
Fed. ro4, affirmed by this court 86 Fed. 340, 30 C. C. A. 70. The
award against the vessel (exclusive of the share to be borne by the
freight) was $129,914.57. A statement was made up by Johnson &
Higgins, average adjusters, in which the salvage award against the
steamer was claimed as a particular average, being added to the cost
of repairs to the ship caused by stranding; the total amount being
$248,377.28. This statement was presented to the underwriters on the
St. Paul, both in this country and in England. Some of the American
underwriters refused payment of the claim under the said statement.
Suit was brought in the District Court, Southern District of New
York, and libelant recovered. International Navigation Co. v. Atlantic
Mutual Ins. Co. (D. C.) roo Fed. 304. That decision was affirmed. by
this court. ro8 Fed. 987, 48 C. C. A. 181.

The respondent here is a British corporation, and issued the policy
of insurance in London. The vessel was valued in alI her policies at
£275,000, and she was insured for the whole of that amount; the re
spondent underwriting £4,5°0. The salvage award was made on the
basis of actual value in her salved condition, $2,000,000 (£410,256);
and her value in sound condition was $2,roO,000 (£441,025). The libel
ant claimed to recover 45/2HO of the $248,377.28. The insurers con
tend that their liability for the salvage award is restricted to 45/2750

of 275000/441025 thereof. The conceded amount was paid, and this suit
was brought to recover the difference. The question in dispute is
whether, under a valued policy, where salvage has been awarded on
a higher valuation, the insured can recover ratably from the several
underwriters the salvage he has had to pay, or only such part of it
as is in the same proportion to the whole salvage paid as the total policy
valuation is to the valuation on which salvage was awarded.

No question seems to be raised as to the amount to be paid for re
pairs to the vessel. It will be perceived that the question presented is
a single one, and the concessions of the respective parties have greatly
simplified it. The respondent's method of calculation is in accord with
English law. The libelant's is in accord with American law. For
brevity of statement, the one may be called "nominal proportion"; the
other, "actual proportion."

The policy is a British contract, and is to be interpreted accordingly.
It is, however, "competent to an underwriter on an English policy to
stipulate, if he think fit, that such policy shall be construed and applied,
in whole or in part, according to the law of any foreign state, as if
it had been made in and by a subject of the foreign state." Greer v.
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Poole, 5 Q. B. D. 272. The policy of the defendant contains thefol
lowing provision:

"General average, salvage and special charges as per foreign custom. pay
able according to foreign statements or per York-Antwerp rules, or York-Ant
werp rules of 1890, or per rules of port of discharge, if in accordance with
contract of affreightment at the option of assured."

Precisely this form of words is not found in anv of the cases cited
upon the briefs, but it seems to us reasonably easy of interpretation.
As was stated before, without some such clause, the assured on a
valued policy was liable to pay in some foreign port general average
charges at one rate, and when he came to his underwriter for indemnity
would be paid at a different rate, receiving less than he had paid, and
not securing complete indemnity. The same rule applied to claims
for salvage loss as to claims for general average loss. Steamship
Balmoral Company v. Marten, L. R. App. Cases (1902) 511. Naturally
the assured sought to.correct this by some special provision which the
underwriter might be willing to .assent to. A provision quite fre
quently adopted was, "General average according to foreign custom;"
also, "General average as per foreign statement." Such provisions
have been considered by British courts, and in each instance it was
held that the underwriter could not dispute the adjusb)1ent as to the
propriety of particular items, or as to correctness of the apportion
ment, and was bound by the decision of the foreign average stater, or
by the custom of the foreign port, both as to fact and law on the sub
ject of general average. Mavro v. Ocean Ins. Co., L. R. 9 C. P. 595;
The Mary Thomas, Prob. Div. (1894) 123; Harris v. Scaramanga, 1
Asp. Mar. Cas. 344; De Hart v. Campania Anonima, 9 Asp. Mar. Cas.
345, affirmed 8 Commercial Cases, 314. The last citation contains the
following:

"The general effect of the memorandum [to pay general average 'as per for
eign statement, if so made up] is to make the underwriters liable as to gen
eral average for whatever the owners of tne goods might be called upon to
pay on that account by the foreign statement of adjustment * * * If an
adjustment has to be effected in a foreign port, it is obviously convenient that
there should be a provision that in such a case the underwriter should stand
in the shoes of those prim~~i1y liable upon it."

In none of the cases cited was the proposition raised, as it is here,
that, although the assur~d might have paid general average charges
on actual valuation, his claim for such loss should nevertheless be re
adjusted by scaling it down to a "nominal proportion." It would cer
tainly seem that the manifest object of the clause would be defeated
by so narrow an interpretation. "General average as per foreign cus
tom" would be a declaration not wholly lived up to, if foreign custom
made the assured pay on one basis, but the memorandum clause allowed
him to collect only on another. No authority, British or other, is cited
which is persuasive to so narrow an interpretation of a clause obviously
intended to relieve the assured from the' risk of meeting disaster with
out being compelled himself to meet the added risk of the geographical
location of his ship when the loss was incurred and the port· of safety
was reached. Indeed, it would seem that the avoidance of this geo
graphical risk was the genesiS of the clause.
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The phraseology of the clause in the policy now under consideration
is broader than in the cases cited, for it submit5 to "foreign custom,"
whether there be an adjustment or not, "salvage and special charges."
We concur entirely with the District Judge in the conclusion that un
der that clause the settlement of salvage losses under the policy must
be in conformity to the law of the country in which the assured pays
them.

The decree is affirmed, with interest and costs.

DICKINSON et al. v. SAUNDERS et at.

(Circuit Court of Appeals, First Circuit. April 13, 1904.)

No.516.

L FOREIGN CORPORATION-DECREE ApPOINTING RECEIVERS CONSTRUED.
A decree appointing receivers for a foreign corporation, and directing

that they continue to operate the property until otherwise directed, and
from the moneys coming into their hands pay ail sums due to employes
and all expenses of carrying on the business, construed, under the cir
cumstances, as requiring the receivers to pay from the proceeds of the
corporation's property ail claims for wages earned prior to their appoint
ment, as weil as wages earned thereafter.

2. SAME-PRIORITy-WAGES OF EMPLOYES.
Where a federal court could have acquired jurisdiction to appoint re

ceivers for a foreign corporation only by consent of the parties, and no ob
jection was made by any party to such appointment, or to a decree re
quiring the receivers to pay from the proceeds of the corporation's prop
erty ail sums due employes, together with ail the expenses of carrying
on the business, the receivers could not thereafter, under the circum
stances of this case, refuse to pay in fuil claims for wages earned by
employes of the corporation prior to the receivers' appointment, none of
which exceeded $300 in amount, in preference. to other unsecured claims.

Appeal from the Circuit Court of the United States for the Dis
trict of Massachusetts.

Guy Cunningham, for appellants.
Henry T. Lummus (Charles N. Barney, with him on the brief), for

appellees.
Before PUTNAM, Circuit Judge, and ALDRICH and BROWN.

District Judges.

PUTNAM, Circuit Judge. This appeal arose out of a bill in equity
filed in the Circuit Court for the District of Massachusetts on the 7th
day of August, 1902, by the Boston & Gloucester Steamboat Company
and others against the Cape Ann Granite Company, incorporated under
the laws of Maine, but said to have a usual place of business at
Gloucester, in Massachusetts. The bill alleged that the Cape Ann
Granite Company in March, 1894, executed a mortgage of its fran
chises and all its property to secure an issue of bonds, and that all
the complainants were holders of portions thereof, either absolutely
or as collateral security, and also of certain shares of capital stock-
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tbat the mortgage was in default; that the defendant corporation
had an amount of property of various kinds, and was largely in
debted; that its property had been attached by various creditors;
that the corporation was wholly insolvent, and that it was likely that
a race of diligence would, ensue between its different creditors, all
of which would result in a multiplicity of suits, and in dismember
ment and sale of its property by piecemeal and at a sacrifice; that
its personal property, consisting principally of machinery and equip
ment, was of great value as attached to and part of its plant, but of
little value when separated therefrom, and that the value of all its
property consisted largely in its continued working operation as a
unit; and that it was necessary, for the protection of its bondholders
and creditors and for the preservation of its assets, that all its prop
erty within the jurisdiction of the court be taken into its judicial
custody by the appointment ofa receiver. Thereupon the bill prayed
that the rights of the parties in interest might be ascertained and
protected; that the court would administer the entire property of
the corporation, and for such purposes would marshal its assets
and enforce the various rights, liens, and equities; and that a re
ceiver be appointed to take possession of all the assets, with au
thority to manage and preserve the same till the same should be
sold and the proceeds distributed.

Thus the bill looked not merely to a foreclosure of the mortgage
in which the complainants were interested, but to a winding up and
distribution of the assets of the corporation, and the consequent
intervening control and management of its affairs, with the view of
making its assets of most available value. Thereupon, the same day
the bill was filed, the appellants were appointed interlocutory re
ceivers as prayed by the bill, and were authorized to retain posses
sion of all the properties until sold, and to operate and continue
the business until otherwise directed, and from the moneys coming
into their hands to pay all sums due to employes and all expenses
of carrying on the business. No objection to these proceedings
seems to have been taken from any quarter, so that we have no
occasion to consider any question except that which is now ex
pressly before us.

Subsequently to filing the bill, on May 16, 1903, certain petition
ers intervened, setting forth that they were "workmen and serv
ants" employed by the defendant corporation during April, May,
June, July, and August, 1902; that they had claims against it for
the various amounts stated in the schedule attached to the petition,
as wages earned during the months specified for labor necessary to
its business from day to day; that the claims were contracted as
a part of current expenses in the ordinary course; that the receiv
ers had sold and converted into cash a large amount of personal
property which was not covered by the mortgage in question; that
they had applied none of the same to the payment of the claims of
the petitioners, and had refused to do so; and that it was likely that
the property and money remaining in their hands, if distributed
among all the unsecured creditors, would be insufficient to pay in
full. Thereupon they prayed that their claims might be allowed as

129F.-2
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preferred, and have priority over all other unsecured claims, and
that, so faras the petitioners were entitled to priority, the receivers
might be ordered to pay them.

The receivers put in an answer to this petition, and objected to
the granting thereof. There is nothing in the record showing a di
version of assets as alleged. With that exception, the case rests
on the substance of the petitioti as we have given it. The court de
creed that the debts of. the petitioners should be allowed as pre
ferred, and that the receivers should pay the same. From this de
cree the receivers seasonably appealed.

It does not appear that the assets of the defendant corporation
have ever been disposed of under the form of a decree of distribu
tion, but it is admitted that some of the property not covered by
the mortgage has been sold by the receivers and converted into
cash, which at the time of the filing of the intervening petition was
in their hands. It also appears that thus the receivers have in their
hands a sum, not bound by the mortgage, sufficient to pay the pe
titioners in full, but that such payments, if made, would leave almost
nothing for the other unsecured creditors. The claims allowed by
the court cover a period of something more than four months prior
to the appointment of the receivers, and the total of some of them
was in excess of $100, but none in excess of $300. The learned
judge of the Circuit Court filed no opinion, so that the grounds on
which he made his decree are not before us.

The record presents no equity in behalf of the intervening petI
tioners, other than that they were workmen. The defense rests on
the ground that their claims differ in no way from any of the unse
cured liabilities to which they ask to be preferred. The proposi
tion is also made that the defendant is not a quasi public corpora
tion, the continued operation of which is of general interest. The
receivers maintain that the decisions of the Supreme Court allowing
priorities relate to corporatioI;ls which owe duties to the public, on
which account, in order that there may not be a cessation of the
performance thereof, they say special concessions have been made.

There have been numerous voluminous opinions of the Supreme
Court with reference to priorities involved in the administration of
the property of quasi public corporations like railroads, which it
would be laborious and unnecessary to digest and classify. A late
general statement of them will be found in Southern Railway Com
pany v. Carnegie Steel Company, 176 U. S. 257, 20 Sup. Ct. 347, 44
L. Ed. 458. It is true that, so far as such corporations are con
cerned, the court has said that, inasmuch as they owe duties to the pub
lic, their mortgagees acquiring security thereon do it with the implied
equitable undertaking on their part that no summary action by them
shall interfere with the performance of such duties. Therefore it has
been said that if mortgagees, instead of relying upon their strictly
legal rights and legal remedies, see fit to go into equity, they must con
sent to equitable terms in reference thereto. In the same way the
court has recognized another equity in behalf of indebtedness created
from hand to mouth in favor of laborers, mechanics, and dealers sup
plying material for day to day operation, to the effect that, if mortga-
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gees, after a railroad corporation becomes insolvent, accept payment
of interest, and allow to be applied thereto moneys which ought to
have been used in disbursing the cost of the operation of the property,
another equity arises, by virtue of which what has thus been· taken
from the immediate hand to mouth creditors shall be restored to them.
But the equity which is claimed here is of an entirely different char
acter. It is simply a question between different classes of unsecured
creditors; that is, between those who, on the one hand, are understood
to give credit, and those who, on the other, furnish labor with no inten
tion of credit, but with the expectation of immediately being paid from
day to day out of the accruing earnings of the property. Therefore
the questions arise whether there is such an equity, and, if yes, what
is its extent? This equity, if it exists at all, is, of course, applicable to
all classes of employers whose property comes into the hands of chan
cery for administration.

Some courts recognize this equity. Perhaps it never has been put
better than in Jones v. Arena Publishing Company, 171 Mass. 22, 50
N. E. IS. The opinion in behalf of the majority of the court said at
pages 27 and 28, 171 Mass., and page 16, 50 N. E., as follows:

"The questions whether taxes and debts due to workmen for labor are en
titled to priority may be considered together. 'J'he relief sought is merely the
getting in and the distribution of what are known in equity as 'legal assets.'
In the course of the administration of assets, courts of equity follow the same
rules in regard to legal assets which are adopted by courts of law, and give
the same priority to the different classes of creditors which is enjoyed at law:
thus maintaining a practical exposition of the maxim, '1EJquitas sequitur
legem.'

"It would be a plain injustice if a general creditor, by resorting to equity
for the administration of his debtor's goods, merely for the reason that by the
aid of equity the amount to be divided would be larger, could gain a further
advantage by reducing to the level of common creditors workmen whose wages
would have priority if the assets were left to be administered at law, or could
thus place his own debts upon an equality with taxes which would have been
paid in full had not equity interfered. The defendant corporation was sub
jected to our insolvency law by force of 81. 1890, c. 321; and, if equity had not
come in to conserve and distribute its legal assets, the wages of its workmen
and the taxes due from it would have priority in the distribution of its assets
by the usual agencies of common law. Those agencies could not keep its busi
ness going at the time when the bilI was filed. For this reason only, the
creditors, merely to increase the amount of the fund, asked equity to inter
fere in behalf of all creditors alike. It would be unjust if that interference
should be at the sole cost of the workmen and of the public, through depriving
claims for labor and taxes of the priority of payment which they would have
had if equity had not intervened."

At the time the decree appealed from was made there was an ex
isting statute in Massachusetts, now found in Rev. Laws 1902, c. 150,
§ 29, as follows:

"The following claims shall, in the settlement of estates by receivers, be en
titled to priority in the order named:

• • • • • • • • •
"Second. Wages to an amount of not more than one hundred dollars due to

an operative, clerk or servant for labor, either performed within one year last
preceding the appointment of the receiver or for the payment for which a suit,
which was commenced within one year after the performance of the labor, is
pending or was terminated within one year after said appointment."
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The bankruptcy act of July I, 1898, C. 541, § 64b, 30 Stat. 563 [U.
S. Compo St. 1901, p. 3447J, provides priority for wages due to work
men, clerks, or servants, earned within three months before the date
of the' commencement of proceedings in bankruptcy, not to exceed
$300 to any claimant., Turning, therefore, either to the local statute,
or to what, for the federal courts, is the higher authority, a priority in
favor of creditors of the class of the interveners in this case is de
clared as a rule of administration, not only for quasi public corpora
tions, but for all corporations, and in the federal statute for corpo
rations and individuals. Although the statute of the state of Massa
chusetts could not, of course, control proceedings in the federal courts,
and undoubtedly had no direct relation to receivers appointed by those
courts, and although it may be possible for the appellants to claim
that this particular corporation was not within the classes of corpora
tions subject to proceedings under the bankruptcy statutes, yet each
legislative system declares a policy which a chancellor, in hunting
about for some analogy to guide the equitable administration of
his office, might lay hold of under some circumstances. While not
strictly bound by either, he might be justified, if his duty required
it, in taking into consideration each or both in disposing of a question
like that before us.

Judicial discretion, it is true, is subject to rules, and not arbitrary.
It must, of course, be governed by reasonable considerations, and is so
far from involving pure discretion that it may be reviewed on appeal.
The present case, however, is peculiar in such substantial respects that
it does not require that we should sharply determine the questions sug
gested; and it affords little opportunity for our revising the action of
the Circuit Court, unless clearly unreasonable. The defendant cor
poration having its habitat in Maine, the Circuit Court for the District
of Massachusetts had, according to well-settled niles, no jurisdiction
over a bill of the character in question, unless by consent; and that
it took jurisdiction implies that it was by the consent, and, indeed, it
may be said at the request, of all the parties to the proceeding. Noone
intervened to object thereto. The statutes of the state of Maine, where
this corporation was created, provide precise and peculiar methods for
winding it up and distributing its assets, which neither contemplate nor
authorize a proceeding of the kind instituted in the Circuit Court.
Neither do the statutes of Massachusetts provide for proceedings of
this character with reference to foreign corporC\tions. Neither was the
case framed to come within the eighth section of the act of March 3,
1875 (18 Stat. 472, c. 137), providing specially for the administration
of real or personal property within the district. The extent to which
the authorities have given federal courts jurisdiction in their own right
with reference to winding up corporations or marshaling their assets
is in instances where the state statutes provide for their dissolution,
and for equitable proceedings for that purpose, which, of course, may
be adopted by the federal courts, as in Terry v. Commercial Bank of
Alabama, 93 U. S. 454, 23 L. Ed. 620, and in Mellen v. Moline Malleable
Iron Works, 131 U. S. 352, 9 Sup. Ct. 781, 33 L. Ed. 178, or in in
stances of ordinary creditors' bills after judgment and execution re
turned nulla bona, like Central Trust Company v. McGeorge, lSI U.
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S. 129, 14 Sup. Ct. 286, 38 L. Ed. 98, or in instances when called on
to collect and dispose of the assets of dissolved' corporations, domes
tic or foreign. The case, therefore, against the Cape Ann Granite
Company, as made in the Circuit Court, was purely of the parties' own
selection, as well as was the tribunal itself.

But in this case the distinctive feature is that the decree appointing
the receivers contained the following direction which we have already
stated, namely: "From the moneys coming into their hands to pay
all sums due to employes and all expenses of carrying on said busi
ness." That the expression "sums due to employes" means the very
sums in controversy here, follows logically from the fact that all wages
due them, accruing after the appointment of the receivers, were covered
by the words "all the expenses of carrying on said business." There
fore the expression "all sums due to employes" means sums due at
the time of the decretal order appointing the receivers, and which ac
crued before it. It has for a long time been customary, where parties
apply for interlocutory receivers of a going concern, for the court to
insert some provision of this character in the decretal order appointing
them. Sometimes this is done at the motion of the court or of one
of the adversary parties. Under such circumstances, some of the ob
servations in Kneeland v. American Loan & Trust Company, 136 U.
S. 89, 10 Sup. Ct. 950, 34 L. Ed. 379, apply, so that, even though the
order appointing interlocutory receivers designates certain rights of
priority, this will not justify an unreasonable exercise of judicial power
in reference thereto.

The present record, however, shows that the decretal order appoint
ing the receivers was summarily entered on the same day with the
filing of the bill against the defendant corporation; and inasmuch as,
for the reasons we have already stated, the proceedings under the bill
must have been by the consent of all concerned, it is a reasonable in
terpretation of the record that the decretal order, and all the terms
thereof, were simultaneously assented to by all concerned. Under
those circumstances, the observations in Kneeland v. American Loan
& Trust Company have no pertinency, unless there was a clear mistake
or clear injustice, or unless it appeared that new parties, having an
interest not represented before the court when it took jurisdiction and
appointed the receivers, had subsequently intervened. Nothing of ei
~her kind appears here. So far as the record shows, the parties to it
are the same who came into the court originally and voluntarily agreed
to all that occurred. The proceeding was therefore purely voluntary
on all sides. The complainants in the original bill in the Circuit Court
must be assumed to have understood the probability that, unless a pro
vision like that which we have cited was inserted in the decree, the
corporation might be held to be within the statutes of bankruptcy, and
proceeded against accordingly, in which event substantially the same
priorities would have been acquired as are now sought to be enforced.
We must therefore hold that it is in harmony with the reason of the
case, and with the probable intention of the parties, that the provision
which we have cited from the interlocutory order appointing the re
ceivers, with reference to "sums due to employes," is to be construed
as we construe it. As we have already said, we must hold that this ex-
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pression was voluntarily assented to. It follows that, as parties to the
original proceeding have got whatever advantages they could out of it,
they must accept the consequential burdens.

It is not essential that the bankruptcy statutes were not strictly ap
plicable to this defendant corporation, if such were the fact. It is
sufficient that there was a probability that they were. The same is
true as to the fact that the time limit in those statutes for preferred
wages is three months, while the limit in the case at bar appears to have
been four. No amount allowed any employe by the order appealed
from was equal to the maximum permitted by the statutes, so that,
merely on account of the departure as to length of time, it cannot be
said that the policy declared by Congress is inapt or was not sufficiently
regarded. Taking this analogy in connection with the peculiar cir
cumstances of this proceeding to which we have referred, including
the provision which we have cited from the decretal order appointing
the receivers, and the circumstances under which it was assented to, it
is impossible for an appellate tribunal to find that there was anything
unjust in the requirement of the Circuit Court that that provision
should be literally and fully complied with.

Therefore, without definitely deciding that the rules with reference
to receivers of corporations of a quasi public character can be properly
extended to other employers, we are required by the peculiar circum
stances of the case before us to affirm the decree of the Circuit Court.
In this we reach, under substantially the same circumstances, the same
conclusion as was arrived at by the Circuit Court of Appeals for the
Fifth Circuit, with reference to a corporation organized for mere pri
vate gain, in Reinhart v. Augusta Min. & Inv. Co., 94 Fed. 9°1, 36 C.
C. A. 541.

The decree of the Circuit Court is affirmed, and each party will pay
its costs on appeal.

MINNESOTA S. S. CO. v. LEHIGH VALLEY TRANSPORTATION CO. et al.

LEHIGH VALLEY TRANSPORTATION CO. v. MINNESOTA S. S. CO. et al.

(Circuit Court of Appeals, Sixth Circuit. March 22, 1904.)

Nos. 1,229, 1,230.

1. COLLISION-SUDDEN SHEERING OF VESSEL-BURDEN OF PROOF.
A vessel which suddenly sheers from her proper course in ordInary

weather, in a fairly ample space for navigation, and under no apparent
stress of circumstances occurring without her fault, and, In· consequence
of such sheering, comes into collision with another vessel, is presumptively
in fault for the collision, and has the burden of exonerating herself.

2. SAME-STEAM VESSELS MEETING-PROCEEDING ABREAST IN CHANNEL.
~'he steamer Mariposa, with the barge Martha in tow on a line 600

feet long, both heavily laden with iron ore, was coming down the dredged
channel through Lake St. Clair in the evening at a speed of about 7 miles;
the channel being 800 feet wide. When near the south end of the cut,
signals for passing port to port were exchanged between the Mariposa
and the steamers Troy and Wilbur, which were coming up lightly laden,
and were then just below the bend at the entrance to the channel, and
about three-fourths of a mile away. The two steamers came on abreast
the Troy on the starboard side, and the Wilbur about 40 feet away, at a



}nN~ESOTA S. S. co. V. LEHIGH VALLEY TRANSPORTATION CO. 23

speed of 13 miles or more, and passed the Mariposa safely, but about that
time the Wilbur took a sudden sheer to port, and struck and sunk the
Martha. The weight of testimony tended to show that when the signals
were exchanged the Mariposa was about on the range line in the middle
of the channel; that she then ported, and, on seeing that the two meeting
steamers were abreast, ported again, the Martha following each time, and
that at the time of collision they were each about 150 feet to the westward
of the center of the channel; also that the Wilbur passed the Mariposa
at a distance of about 50 feet, and was at no time east of the range line.
She called to the Troy to stand off and give more room, which being re
fused, she slackened speed just before meeting the Mariposa, which
brought her stern within the suction at the stern of the Troy, and caused
the sheer. Held, that neither the Mariposa nor the Martha was in fault,
it appearing that the latter ported again on seeing the Wilbur sheer, 1'>ut
could not then get out of the way, but that the collision was due to the
fault of the Wilbur and the Troy, for coming up abreast, as they did, so
near the center of the channel; the Troy also being in fault for unneces
sarily crowding the Wilbur toward the meeting vessels.

3. ADMIRALTY-TRIAL-ExCLUSION OF EVIDENCE.
In the trial of an admiralty cause, where the testimony is taken before

the court, all testimony offered, although objected to, should be admitted,
subject to the objection for the benefit of the appellate court, unless so
utterly irrelevant or immaterial that there can be no question of its in
admissibility.

Appeal from the District Court of the United States for the Eastern
Di~trict of Michigan.

These are appeals from a decree of the district court, in admiralty, render
ed in a cause of collision between the steamer E. P. Wilbur and the barge
Martha on the evening of October 26, 1900, near the lower end of Lake St.
Ciair, and in a channel or cut extending from a point not far above the place
where the waters of the lake pass down into the Detroit river, upward through
the shoal water of the lake for several miles. The channel is straight, is 20
feet deep, and of the width of 800 feet. The Peche Island Range, running
through its center, makes a course about two points to the left of the last
course below on which vessels come up out of the Detroit river. The western
side of the channel is marked by white lights a mile and a half or more
apart. On the eastern side are red lights opposite to the others, and, of
course, the same distance apart.

The steamer Mariposa, with the Martha in tow, on a line 600 feet long,
both laden with iron ore, was coming down the channel on her way to Lake
Erie ports. The ·Wilbur was going up, lightly laden, and was moving along
side the steamer Troy, also going up, lightly laden; the Wilbur being on the
port side of the ~'roy. Signals were exchanged between the Mariposa and the
Wilbur and the ~'roy in due season, while the two latter Were below the cut,
and nearly three-quarters of a mile distant from the Mariposa, signifying an
agreement to pass on the port hand. ~'he Mariposa was moving at a speed
of about 7 miles an hour, and the up-bound steamers at a speed of 13 miles,
or a little more. '.rhe Wilbur and the Troy passed the Mariposa at a safe
distance and without trouble, but at that time the WilbUr took a sudden sheer
to port, and, striking the :Martha on the bluff of her bow, broke into that ves
sel for a distance of 26 feet, and beyond her collision bulkhead. Tbe bow of
the Martha immediately filled with water and sank to the bottom. Tbe after
part of the vessel floated for a brief time, and then went down. The damage
from the collision to the Martha amounted to $43,000 and over, and the Wilbur
sustained damage to the amount of over $15,000. The collision occurred about
half past 9 o'olock, a half mile above the lights at the lower end of the cut.
'rhe night was somewhat {lark, though the weather was clear, and calm.
There is a current in the cut of about a mile an hour. The Mariposa was 000
feet long. Her breadth of beam was 45 feet, and her draught 17 feet. The
Martha's length was 352 feet, her breadth was 44 feet, and h{)r draught 17 feet
and 6 inches. The Wilbur was 29Q feet long, 4() feet beam, and 14~ feet
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draught The TrOY was 402 feet long, 45 feet beam, and had a draught of
14 feet. More particular details of many of the principal facts are stated in
the opinion, which follows.

The owner of' the Martha, the Minnesota Steamship Company, libeled the
Wilbur and the Troy for her damage; alleging that the misconduct of the
latter contributed to the sheer of the Wilbur, whereby the mischief was done.
The Lehigh Valley Transportation Company" claimants of the, Wilbur, an
swered for that vessel, denying all fault, and, by cross-libel and petition,
charged the Troy, the Mariposa, and the Martha with responsibility for the
damages suffered bY the ·Wilbur. The Western Transit Company, claimants
of the Troy, answered, denying all fault, and by petition brought in all the
other vessels; charging them with various faults, and praying that they be
charged with the damages ensuing in exoneration of the ~'roy. Answers to
the cross-libel and petitions having been filed, and testimony taken, the par
ties were heard thereon. By the decree the Wilbur and the Mariposa were
eondemned, and each decreed to pay one-half of the whole damage. The
~'roy and the Martha were exonerated. The Minnesota Steamship Company
and the Lehigh Valley Transportation Company have severally appealed.

Hermon A. Kelley (Hoyt, Dustin & Kelley, of counsel), for appel
lant Minnesota S. S. Co.

John C. Shaw (Martin Carey and Shaw, Warren, Cady & Oakes, of
counsel), for appellant Lehigh Valley Transportation Co.

Harvey D. Goulder (S. H. Holding and F. S. Masten, of counsel), for
appellee Western Transit Co.

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges.

SEVERENS, Circuit Judge, having made the preceding statement,
delivered the opinion of the court.

The outline of the controversy, as above shown, indicates that we
should first consider the case of the Wilbur, whose sudden departure
from her course was the immediate cause of the disaster. Having re
gard to the general facts already stated, without more, a presumption
of fault on the part of that vessel arises, which she takes the burden of
dispelling. She is bound to explain how it was that, in ordinary
weather, in a fairly ample space for navigation, and being under no
stress of circumstances occurring without her fault, she should have
been suffered to go off on so dangerous a course. The Olympia, 61 Fed.
120,9 C. C. A. 393; The F. W. Wheeler, 78 Fed. 824, 24 C. C. A. 353;
The Mitchell Transportation Co. v. Green, 120 Fed. 49, 6o, 56 C. C. A.
455; Davidson v. American Steel Barge Co., 120 Fed. 250, 56 C. C. A.
86; The Australia, 120 Fed. 220, 222, 224, 56 C. C. A. 568.

She has endeavored to explain, by charging that her sheer was pro
duced by the improper conduct of the Troy and the Mariposa, in that
those vessels wrongfully and unlawfully maintained a course so close to
her, on either hand, that she could not control her own movements.
and was powerless to avoid the disaster to which those vessels impelled
her. But her answer gives color for a belief which is abundantly con
firmed by the testimony that the 'Wilbur and Troy had been coming
up the river ever since they left Detroit, eight miles below, at a rapid
gait abreast of each other, "neck and neck," as one of the officers of the
Troy expresses it in his testimony, apparently struggling for precedence.
It appears that, when the vessels arrived at Detroit, the Wilbur was
ahead, but that she stopped or slackened speed there momentarily, to
pick up the mailboat, and the Troy got by her, or nearly by her, before
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she got under futI speed again. At all events, she drew up alongside
of the Troy, and the vessels maintained that position, at varying dis
tances apart, going up the river at a pace so rapid as to attract the atten
tion and remark of those they passed, and exciting apprehension of
danger to other craft which they met or passed. The court below was
complaisant enough to accept the statement of the officers of the Wilbur
and the Troy that they were not racing. But it matters little by what
expression their conduct is characterized. We are convinced that the
purpose of those on each of the steamers was that the other should
not be allowed to get ahead of her, and that they were more intent on
that purpose than to observe the habits of prudent navigation of their
ships. The officers of the Wilbur say that she came around for the
entrance of the cut only a few feet-30 to so--from the lower white
light on the west side, and the Troy was about the same or a little
further distance off on the starboard hand of the Wilbur. vVe are not
Rrepared to say that, if these vessels had been proceeding separately,
their speed was improper; and there is no reason to suppose in the pres
ent instance that, if the vessels had come up singly, the disaster would
have occurred. But they had no sufficient reason for supposing that
those coming down would know that they were coming up in that form,
and would make preparation to give them a wide berth. The danger
of sudden sheers from passing other vessels, especially when going at
great speed, is well understood; and the danger is increased when two
vessels are moving in the same direction, close to each other, but at
varying speed, so that the stern of the one is liable to fall into the
trough behind the orf;,~r. The result in this instance is one of which
there was risk. A prudent navigator would have taken account of it.
A giddy one, intent on a contest of speed, might not. The captain of
the Wilbur testifies that he was conscious of the risk; that he did not
like to have the Troy so near him; that he felt uncomfortable; that
he checked twice to permit the Troy to go ahead before they entered
the channel, but that she did not, and came up into the cut not more
than 100 feet away from the Wilbur. But he also says that there would
have been no difficulty in checking the Wilbur to the extent necessary
in order to follow the Troy, and it is manifest this was so.

When the captain of the Wilbur testifies, as he does, that his sense of
the danger he was in became so great after the two steamers rounded
to, and were about to meet the down-bound vessels, that he checked
his own vessel, and that she immediately began to sheer, and he was
unable thereafter to stop her until the coHision happened, the imme
diate cause of the disaster becomes clear. The Troy was considerably
larger than the vVilbur. The sterns of the vessels were opposite. The
stem of the Troy was 100 feet in advance of that of the \Vilbur, and
the two vessels were on parallel lines, and about 40 feet apart. vVhen
the Wilbur checked, her stern was sucked into the wake of the Troy
by the inflowing waters at the stern of the latter; and this influence,
combined with the impact of the water displaced by the bow of the
Troy upon the forward starboard side of the Wilbur, and the high
speed at which the vessel's were moving, would naturally effect the
uncontrollable sheer which the captain of the Wilbur says his vessel
experienced. As the speed of the vessels was still nearly alike, these
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influences were not momentary, but were sustained for a time. It is
contended on the part of the Wilbur and the Troy that the Mariposa
produced, or at least contributed to produce, the sheer of the Wilbur.
But that vessel, by the account of the Wilbur herself, was nearly twice
as far away from her as the Troy. Besides, she was a meeting vessel,
and in such case her influence was only momentary; and, her speed
being moderate, the suction at her stem could not have been great
not greater than would be frequently experienced in ordinary naviga
tion.

The influences which operated here, and which are so constantly ob
served by intelligent seamen, were discussed and in great measure ex
plained by this court in the case of The Alexander Folsom, 52 Fed. 403,
3 C. C. A. 165. And in several cases since we have had occasion to
observe their decisive effect in contributing to disastrous collisions.
The Ohio, 91 Fed. 547, 33 C. C. A. 667; The Fontana, 119 Fed. 853,
56 C. C. A. 36S; The Australia, 120 Fed. 220, S6 C. C. A. 568.

When the steamers came around into the channel, they knew what
the position of the Mariposa and her tow was. If there was danger,
they could see it. They were three-quarters of a mile off. But they at
no time gave any signal to the Mariposa of apprehended danger. For
reasons which we shall state hereafter, we are convinced that the Mari
posa and the Martha were for some distance, before they met the up
bound steamers, on the western side of the middle of the fairway or
dredged channel. It is certain, and it is the one thing about which there
is no dispute, that the Wilbur and the Troy were advancing abreast
and very close to each other-not more than 40 feet apart. Those on
the Wilbur called to the Troy to stand off and give the ·Wilbur more
room, or to check her speed. This request was met by an obstinate
refusal. The Troy justifies herself by the allegation that she was
already well over to the eastern side of the channel, and could not pru
dently give more room. Moreover, the captain of the Troy testifies
that there was ample distance between the Troy and the Mariposa
and her tow to allow the \Vilbur free passage by, with proper manage
ment. And here we stop to notice the attitude of the Troy and her
testimony in making her defense. Her officers are responsible for the
story that, at the time the Wilbur sheered off, the Troy was about 40
to 50 feet from the eastern side of the channel; that the Wilbur was
abreast of her (that is, their sterns were opposite each other); that
the Mariposa was on a course 250 feet westward of the Troy. This
would bring the Mariposa considerably east of midchannel. \Ve think
this testimony savors of a self-serving purpose, and, in respect to the
Troy's position in the channel, it is so opposed to the weight of the
testimony, and the probabilities arising from facts which we feel quite
sure of, that we are constrained to regard it as unreliable. We refuse
to believe that the Troy was where she says she was, and are convinced
that the complaint of the Wilbur that during the critical period the
Troy wrongfully crowded her too far over to the westward is well
founded. As will be shown later on, sufficient reasons appear for be
lieving that the collision occurred quite to the westward of the middle
of the channel, and at a place where the Wilbur had no right to be;
and, further, that she has not excused herself for being there. We



MINNESOTA S. S. CO. V. LEHIGH VALLEY TRANSPORTATION CO. 27

think the 'Wilbur was at fault in not taking counsel of her fear, and in
going up alongside of the Troy at the speed they were moving-a men
ace to meeting vessels. We do not say that of itself her checking her
speed in extremis was an actionable fault. But she voluntarily placed
herself in a position where she was liable to be in extremity. She can
not, therefore, plead the peril she came into as an excuse. The Aus
tralia, supra; 7 Cyc. 309.

From the necessity of the case, we have been obliged, in discussing
the conduct of the Wilbur, to deal with the conduct of the Troy also.
We think she shared in the fault of the Wilbur in going up the
channel in the relation with her that she held, and at the speed they
maintained. and that she unnecessarily crowded the Wilbur into too
close proximity with the course of the J\1ariposa and the Martha
whether from perversity or recklessness, we do not say-and refused
to give room, when she had ample opportunity for doing so without
danger to herself, when she knew of the straits the Wilbur was in.
Her fault was even greater than the Wilbur when the final catastrophe
was brought on.

When \ve say the Troy crowded the Wilbur into too close proximity
with the Mariposa and the Martha, we have in mind the speed of the
Troy and the \Vilbur, and their relation to each other.

Counsel for both the Wilbur and the Troy have given considerable
space in their briefs to the question as to which of those two vessels
was to be regarded as the one overtaking the other, with a view to

. claiming for their respective vessels the privilege given by rule 22 (Act
Feb. 8,1895, c. 64, 28 Stat. 649 [U. S. Compo St. 19°1, p. 2891]), to the
one overtaken. The claim of the Troy is that she passed the Wilbur
while the latter was under check at Detroit, and thus gained the favored
position. For the Wilbur it is claimed that the Troy came up only to
a position where she lapped the Wilbur, and did not deprive the Wilbur
of the leading position. vVe do not feel called upon to decide this ques
tion. A disagreement over such a matter furnished no apology for en
gaging in a reckless contest in navigable waters, and putting others
who were exercising their lawful rights therein to hazard and ultimate
loss; nor did it give either the right to obstinately persist in a course
which would bring the other into peril.

It remains to consider what judgment ought to be pronounced in re
gard to the Mariposa and the Martha. If the testimony of the officers
of these vessels is to be believed, there is no reasonable ground for
thinking that either of them was at fault.' From that it would appear
that, in coming down through the cut, they first met the Majestic, a
steamer going up, and, turning to starboard, passed her by the port
hand. Thereupon they swerved back toward the range line, when, the
signals for passing the steamers below having been given and answered,
they again turned out to starboard, and proceeded on that course until
they saw the vessels coming up abreast of each other, when the Mari
posa ported again; the Martha following her. The steamers passed
the Mariposa safely, the Wilbur being rather close and already begin
n~ng to sheer. Nothing could then be done. Only the fraction of a
minute elapsed after the Wilbur passed the Mariposa before the crash
came. Meantime the Martha, seeing the 'Wilbur coming, had vainly
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ported again. The stem of the Wilbur stove in her port bow, and pene
trated to the coI1ision bulkhead. The distance from her bott0111 to the
bed of the channel was only 2;-;; feet, and she sank on her fore foot
immediately. The after part swung around somewhat to port, filled,
and went down. The captain of the Martha did not pay attention to
the range, but kept his vessel properly headed on his steamer. No
fault can be found if he did as he says. For the Wilbur it is urged
that he ought to have seen the sheer of the vessel earlier, and have
taken measures to get out of the way. But the combined speed of the
meeting vessels was 20 miles an hour. vVhen the ·Wilbur was first per
ceptibly sheering off, she was probably not much, if any, more than
1,000 feet from the Martha. They would come together in from one
half to three-quarters of a minute. We do not think it would have
been possible for the l\hrtha to have escaped. Besides, the peril was
extreme from the time the sheer became decisive; .and we should think
the indulgence due to his situation would excuse the master of the Mar
tha, even if he did not do all that he might have done, or did not do it
as quickly as he would but for the excitement of the moment. The
Ohio, 91 Fed. 547, 33 C. C. A. 667; The Bywell Castle, 4 Prob.
Div. 219; The Elizabeth Jones, 112 U. S. 514, 5 Sup. Ct. 468,28 L.
Ed. 812; The Maggie Smith, 123 U. S. 349,8 Sup. Ct. 159, 31 L. Ed.
175·

The testimony of those navigating the Mariposa was given by those
who were charged with that special duty, and they give the course,
which they run with particular reference to the range lights which they
say they all the while observed. It is a standard rule, approved by
many decisions, that "more weight is to be given to witnesses who
testify as to the movements of their own vessel than to witnesses on
other moving vessels or onlookers." 7 Cyc. 397, tit. "CoI1isions," where
numerous cases are cited. There is other testimony, however, to which
we are referred, tending to a different conclusion in reference to some
of the questions involved-mainly, however, to the question on which
side of the channel the coI1ision occurred. This testimony comes from
those not on the Mariposa or the Martha, and who, fr0111 lack of obser
vation or the opportunity of observation, testify from estimates made
from their recollection of the situation. There is nothing based on
certain data which conflicts with the testimony of the officers of the
Mariposa. Moreover, the testimony of these latter, as respects the
point now in question, is corroborated by the position in which the
Martha was found by the wreckers, and this is shown beyond doubt to
have been athwart the channel; her head lying 175 feet west of mid
channel, and her stern extending just over it. This was her position
when she went down. When it is remembered that she was heavily
laden, and the blow of the Wilbur was a violent and crushing one, we
do not think it probable that she was carried by the shock very far out
of her course. Both her captain and the watch testify that the bow
of the Martha dropped instantly, and did not swing after the coI1ision.
These indications point to the conclusion that the fore end of the Mar
tha sank quickly to the bottom, and that her stern was turned around
to port on the pivot of her fore foot by the pressure of the current while
her stern was sinking. If this conclusion is correct, the fair inference
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is that the place where the vessels came together was as much as ISO
feet to the westward of midchannel. The course taken by the \Vilbur
on turning around the lower light on her port side to go up the cut
also tends to confirm the testimony from the Mariposa. As we gather
from the testimony of those concerned with the navigation of the
\Vilbur, she passed about 40 feet distant, and then steadied to a bearing
on the second red light on the eastern side of the channel, 176 miles
distant. As the collision happened only one-third of that distance up,
it seems more than doubtful whether the \Vilbur could have crossed
the range line in the middle of the channel when she sheered off to the
westward. If that be so, the whole departure of her sheer was in the
'vvestern half of the channel, and locates the Mariposa and the Martha
about where they say they were. And in the cross-libel of the Wilbur
she avers that, as they were meeting the Mariposa, the Troy, "instead
of checking or directing her course to starboard in accordance with
the announced intention, kept her speed and held near the center of
the cut." As the Wilbur was on the port side of the Troy, and 40 feet
away, and her own width was 40 feet, and she passed the Mariposa 50
feet distant, the Mariposa having a breadth of beam of 40 feet, it would
follow that the Mariposa's course was ISO feet to the westward of
midchannel.

It is contended for the ·Wilbur that the Mariposa should have known
that the Wilbur and the Troy were coming up abreast, and that they
would need more ample room than she gave them. \Ve think that she
gave them ample room, whether she knew they were coming abreast
or not. But we think, also, that there is no just ground for contending
that while the steamers were below the cut the Mariposa should be ex
pected to know that the steamers were coming abreast. The lights
of other vessels were there. The Troy and the Wilbur had separated
somewhat at that time, and there was nothing in the indication of their
lights from which alone their position could be seen, which should
warn the vessels above of any such intention. After they made the
turn and began to come up, they could, we should suppose, be seen, and
probably were, for the Mariposa ported again. All the while the latter
vessel was entitled to suppose that, passing signals having been given
and understood, the steamers would turn out when it should become
necessary; and this expectation might justly last until it became evi
dent they were not doing their duty. When this did become evident,
the Mariposa could have done nothing to mend the situation. At the
speed the steamers were going up, it was scarcely two minutes from
the time they came around the lower light until they were passing the
Mariposa. If the Troy had ported, as she should, there probably
would have been no trouble. And as it was, it is very doubtful whether
there would have been any collision if the master of the Wilbur had
not incautiously checked his vessel, and thus subjected her to the in
fluence by which she was turned off. Neither the Wilbur nor the
Troy is privileged to charge it as the fault of the Mariposa that she
relied on them to do their duty, so long as they did not clearly show
that they did not intend to do it.

We observe that in a number of instances the district court, upon
objection, excluded testimony tendered at the hearing (which was had
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in open court) upon various grounds which were assigned by the court.
In several of these instances we think the testimony tendered and re
jected was material and competent. But it happens in this case we
are able to form definite conclusions without the aid of that which
was rejected, and that which was rejected was in support of these con
clusions. V.;e think, however, we should call attention to the error
and inconvenience of this practice. If the court of first instance was
empowered to make the ultimate judgment, there might be little or no
objection to the course pursued. But as its determination is subject
to appeal, and the appellate court might have a different opinion in
regard to the competency and materiality of the rejected testimony,
the difficulty becomes obvious. In such circumstances it might be
come necessary to undo all that had been done subsequent to the taking
of the testimony and go over the ground again, and thus involve much
cost and delay. The proper course is to receive the testimony ten
dered, subject to the objection, unless, indeed, it be so utterly irrelevant
or immaterial that there could not possibly be any doubt about it. The
power of the court to punish with the costs the bringing in of flagrantly
indirect and useless testimony should ordinarily be a sufficient deterrent.

We think the district court was right in holding the Wilbur and dis
charging the Martha, but we cannot approve its decree in discharging
the Troy and holding the Mariposa. We are very clear that the Wil
bur and the Troy were the parties who should be held responsible
for the disaster, and should be condemned to pay the damages. Upon
the conclusions already stated, and the reasons given therefor, we think
the Wilbur and the Troy should satisfy the clamages of the former by
equal contribution; the lien of the 'Wilbur to be subordinate to that
of the owners of the Martha for her damage.

The decree of the district court, so far as concerns the responsibility
of the Wilbur and the Martha, is affirmed as herein modified by the
judgment against the Troy, with costs of both courts. So far as it
concerns the responsibility of the Mariposa and the Troy, it is re
versed, with directions to enter a decree charging the \Vilbur and the
Troy with the damages of the Martha and interest, and with the costs
of both courts, to be collected one-half from the stipulators for each,
with the proviso that, if such moiety cannot be collected from each,
recourse may be had upon the other to the extent of its stipulation
above the sum of such other's moiety of damage decreed against her,
and charging the Troy, in favor of the 'Wilbur, with one-half the dam
ag-es of the latter, with interest thereon; each of those parties to pay
its own costs here and in the court below, the lien of the Wilbur to be
subject to that in favor of the Martha upon the Troy for her damage,
interest and costs, as herein decreed.

Following will be found the opinion of the court below:
SWAN, District Judge (orally). The three steamers which figure 11'1. this

case are all charged with fault-the Wilbur, the Troy, and the Mariposa. So
far as the Troy is concerned-for I will commence at the easiest end of the
case-the situation is this: I find, as I stated during the argument, that the
Troy passed the 'Vilbur when nearly abreast of 'Woodward avenue; that the
'Vilbur there renounced her priority of right, and made herself the overtaking
vessel. I think that is the fair weight of the testimony. There is on this



MINNESOT.A S. S. 00. V. LEHIGH VALLEY TRANSPO:kl'ATION CO. 31

point the usual conflict of evidence that attends admiralty cases, and would
attend any case, whatever the subject-matter, where the witnesses must speak
as to matters that are not plainly visible, not 1lluminated by daylight-the
matters occurring in the dark; but I think that the Troy was thenceforth con
tinuously ahead-at some times further ahead than others. If we throw out
all the interested testimony in the case, it fairly appears in the testimony of
the mail carriers-the two witnesses from the mailboat, whose names have
escaped me-that the Troy bad fairly cleared the Wilbur while the latter was
waiting for the mail. That. being the case, the Wilbur was to her an over
taking vessel. That continued to be the relation between them, and gave to
their navigation the appearance of being engaged in a contest of speed. Both
masters deny that their course up the river had any such character, and I
must accept their denial, and believe they were going up there at their or
dinary gait-12 or 13 miles an hour, though I think the man that was ahead
was very glad to keep his position, and the man behind would have been glad
to have exchanged with him. 'l'hey proceeded upon the usual course, both of
them being competent mariners, and I believe both mean to tell the truth
they proceeded upon the course which each regarded as safe. There was noth
ing to intimate danger to them, nothing to induce apprehension. They ran
at a speed of 12 or 13 miles an hour, keeping safely away from each other
and from other vessels, and navIgating without incident until they had en
tered the mouth of the cut or dredged channel of Lake St. Clair, when they
exchanged signals with the steamer Mariposa, which had the schooner Martha
in tow, bound down. 'l'he Mariposa at that time was about midchannel, and
I do not think changed that position. I think she came down with the usual
inclination of a vessel having the ranges and being on the ranges to adhere
to them. I won't use the term commonly applied to that navigation which
monopolizes the ranges, because it is habitually done by most masters, often
from timidity inspired by the size and draft of the vessels-a morbid fear of
possibly grounding if on either hand of midchannel. The signals between the
Mariposa, the Troy, and the E. P. Wilbur were seasonably exchanged. The
mutual relations of the Troy and of tbe 'Wilbur continued safe as they went
up the cut until just before they came abreast of the Mariposa. That is the
testimony of Capt. Gillies. It is the testimony of Capt. ]!'uller. Neither of
them saw any appearance of danger in the situation, and both approved its
safety until just before the collision. Now, each vessel, there is no doubt,
had a right to go up there just as fast as she could, provided she exercised
tbat right with due regard to the interest and safety of others; and the vessel
that was ahead had a right to keep abead, if she could, providing, as I say,
she exercised that right reasonably. Therefore the Troy is not censurable for
keeping ahead, as she was safely away from the Mariposa and Martha. Nor
is the Wilbur to be condemned for getting along as fast as she could, but, as
she was the overtaking vessel, she was bonnd to exercise that right with much
greater circumspection, so as not to approach too closely to the Troy, or bring
herself within the operation of the latter's suction; and, if she did so, she
mnst abide the consequences. She put herself voluntarily in that position.
She could not lawfully attempt to pass the 'l'roy without the latter's consent,
for which she did not ask. According to the testimony, they were at a safe
distance from each other, and there was no sign on the part of either boat that
it was affected by the proximity of the other until they were getting nearly
abreast of the Mariposa. Then it was seen by the master of the Wilbur that
his vessel was dropping off to port and towards the course of the Mariposa.
It then became his instant dUty to check or drop behind the Troy. This he
failed to do, but, in his efforts to avoid the Mariposa, drew in so closely to the
Troy as to get within her suction, When, of course, and as was to be expected,
the Wilbur sheered to port, and held her sheer until she struck the Mariposa's
consort, the Martha. No fault can be imputed to the Troy. I think she was
naVigating properly, and I do not think Capt. Fuller's testimony-any reading
of it-will condemn Capt. Gillies' conduct there. Capt. Fuller, as was pointed
out in the argument, did not question that the Troy was as far east as she could
go, and his judgment upon her course is confirmed by Mr. Montgomery, the
lookout of the Wilbur. The witnesses on the Wilbur agree that the distance
between the vessels was 75 or 100 feet, until they had proceeded up the cut
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some distance, and pronounced that distance safe. When it was reduced to 30
or 40 feet or less by the approach of the Wilbur to the Troy, that was the
voluntary act of the Wilbur, which the Troy could not· prevent, and for the
consequences of which she cannot be condemned. The Troy's wituesses testify
that the steamers were much further apart coming up the cut, and when the
Wilbur took her sheer; but as the duty of keeping clear was, by the White
Law Rule 22. and pilot rule 6, wholly upon the Wilbur, and the Troy, clearly
complied with those rules, the latter is faultless. The Troy neither attempted
to cross the bow or crowd upon the course of the Wilbur, which took all the
risks of her own course, and cannot ask the Troy to share its consequences
with her.

No one who ever tried an admiralty case ever found that the witnesses
on moving vessels, speaking of distances in the nighttime and of moving ves
sels, ever got within any reliable distance of anything. The Troy, I think, was
safely over to the eastward, and when Capt. GlIIies, of the Troy, was called
upon by the master of the 'Wilbur to give him more room, he answered back:
"I cannot I am as far over as I can go." The Wilbur's master then said:
"Why don't you check, then?" Capt. Gillies replied: "Why don't you check
yourself?" or something of that kind. Capt I!'uller responded: "I have
checked." Now, as I haye said, Capt. Fuller voluntarily put himself in that
situation. The checking of the Troy would not have helped the Wilbur at
that time. Perhaps Capt. Fuller thought there was room enough between the
'froy and the Mariposa, and rightly thought so, had it not been that he un
guardedly brought his steamer within the 'froy's suction. That was the spring
head of this disaster. I think that at that time the Troy was nearer the dis
tance stated by Capt. Gillies from the east bank than the witnesses for the
Wilbur have put it, and I do so for these reasons: (1) Gillies was in a bet
ter position to estimate that distance than the master of the Wilbur, who ad
mits that he could not. (2) According to the master of the Mariposa, he
thought that the Wilbur was 75 feet away from him. Add to this estimate
the Wilbur's beam, about 40 feet, and the distance between the Wilbur and the
~'roy, 35 to 40 feet, and the beam of the Troy, 45 feet, would put the Troy
out about 150 or 165 feet from the Mariposa, upon the judgment of the wit
nesses on the part of the Mariposa and the Wilbur alone. The weight of the
testimony satisfies me that the Troy was fUlly 250 feet away, at least, from
the Mariposa, for a nearer position is irreconcilable with admitted facts. (3)
~'he misfortune in the case was the unfortunate move by the Wilbur, which
caused her to sheer off. She went off very rapidly, and when she struclr the
Martha she did not expend all her energy in that blow. The proofs are clear
that she struck the Martha, swung around simultaneously with the blow,
which was delivered at a speed of 12 or 13 miles an hour, recoiled, and swung
right across stream. The 'froy passed her when she had recoiled across the
channel. One of the witnesses says he could have jumped aboard the 'Proy
from the Wilbur. Another says there was a distance of 40 feet there. I don't
care which it Is. It would show that the Troy was considerably further to
the eastward when the Wilbur moved out from the Martha simultaneously
with the impact than the hurried views of the witnesses on the moving Mari
posa and the Wilbur estimated. 'file Wilbur is 290 feet long between per
pendiculars, and probably 310 or 315 feet oyer all. If 250 feet of her length
was across or nearly across the channel-if the 'l'roy cleared her 10 feet when
the Wilbur's bow lay on the Martha, or 40 feet, as the Troy's witnesses state
the Troy was about 300 feet to eastward of midchannel at the collision.
She perhaps could have gone a little further to eastward, but that her master
could not know. His judgment erred on the side of the safety of his own
vessel, and cannot be Impeached because the event showed he might have gone
further. The Star of Hope, 9 Wall. 230, 19 L. Ed. 638; 'fhe City of Antwerp
and The Friederick, L. R. 2 P. C. 25. Especially is this true in the sudden
emergency created by the Wilbur's too close approach. It is incumbent upon
the Wilbur to show that she was brought into contact with the Martha
through no fault of her own. She is prima facie the wrongdoer. I don't think
she has met that burdea. She occupies the same position in this case as did
the Santiago in the case preceding. Through misfortune or fault or the facts
of the case, she is unable to meet that burden, and should be condemned.
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The last question is one of more difficulty, and that is as to the Mariposa
and the Martha. The misfortune fell upon the Martha. I think that the
weight of the testimony shows that certainly the Martha was not further west
than the range line at the time she was struck. She was about the center of
the channel, and perhaps a little to the eastward of it. I think that her chan
ged position and heading were produced by the energy of the blow with which
the Wilbur hit her, which slued her around at that point The Mariposa wall
responsible for her position, and ought to share the consequences of the col
lision. The two vessels which are to be condemned here are the Wilbur, as the
first wrongdoer, and the Mariposa, as the second. The Troy is dismissed from
the action, with costs.

Mr. Shaw: What does your honor do with the Martha?
The Court: The Martha was helpless. I think the damages should be di

vided between the Mariposa and the Wilbur-the Wilbur being chiefiy in fault;
but the Mariposa is blameworthy for not having taken timely and sufficient
action to avoid the up-coming vessels and allow them room. There would
have been no accident had it not been for the sheer of the Wilbur and her
unfortunate navigation, and there probably would not have been any acci
dent if the Mariposa had put her consort in the right place. The Mariposa
did not follow her own signal, and, although she announced that she was
directing her course to starboard, she did not, and therefore I think the dam
ages should be divided between the Wilbur and the Mariposa.

While the navigation of steam vessels at high speed when approaching other
vessels, or under conditions portending possible danger, cannot be too strongly
reprobated, and not infrequently is ground of condemnation of both, when
one only inflicts the injury, yet in this case the active and proximate instru
ment of wrong was the Wilbur, which voluntarily took upon herself the haz
ard of the known danger of too close proximity to the Troy, which, in the
judgment of her master, was running as close to the there unmarked easterly
boundary of the channel as was prudent-a judgment which is not even now
questioned by the master of the Wilbur.

The master of the Troy had a right to navigate his vessel in the belief that
the Wilbur would be properly and prudently navigated, and would not attempt
to pass the Troy without the latter's consent, and, of course, that she would
not draw into dangerous proximity. This fault the Wilbur recklessly com
mitted at a time when no preventive measure could have been taken by the
Troy, and the Wilbur therefore has no right to call upon the Troy for con
tribution.

STONE, Collector, v, WHITRIDGE, WHITE & CO.

(Circuit Court of Appeals. Fourth Circuit. March 14, 1904.)

No. 518.

L CUSTOMS DUTIES-FOREIGN COINS-FLUCTUATION IN VALUE.
Section 25, Tariff Act Aug. 28, 1894, c. 349, 28 Stat. 552, prescribes

that the value of foreign coins shall be estimated in money of the
United States on the basis of the pure metal found therein, as estimated
by the director of the mint and proclaimed by the Secretary of the Treas
ury, subject to the proviso "that the Secretary of the Treasury may order
the liquidation of any entry at a different value whenever satisfactory
evidence shall be produced to him showing that the value in United
States currency of the foreign money specified in the invoice was at the
date of certification at least ten per centum more or less than the value
proclaimed during the quarter in which the consular certification occur
red." Held, that the fluctuation to which this proviso has reference is
that of the metallic value, and not of the exchange or commercial value.

Z. SAME-LIQUIDATION BY ORDER OF SECRETARY OF THE TREASURY-REVIEW
JURISDICTION OF BOARD OF GENERAL ApPRAISERS.

Where, assuming to act under section 25, Tariff Act Aug. 28, 1894, c. 349,
28 Stat. 552, ' authorizing the Secretary of the Treasury to order the
reliquidation of any entry on the basis of a value different from that
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estimated by the director of the mint when satisfied that there has been
a fluctuation of at least 10 per cent. from the proclaimed value of the
currency specified in the invoice, the secretary directs a collector of cus
toms to reliquidate on the basis of the exchange or commercial vaiue of
a ~rtain foreign coin, and not of the metallic value, held, that he goes
beyond his authority, and that the action of the collector pursuant to such
direction may be reviewed by the Board of General Appraisers and the
courts, under sections 14 and 15, Oustoms Administrative Act June 10,
1890, c. 407, 26 Stat. 137, 138 [U. S. Oomp. St. 1901, p. 1933].

3. SAME-BoARD OF GENERAL APPRAISERS-RELATIONS WITH TREASURY DEPART
MENT.

The Board of General Appraisers, acting within its jurisdiction, Is an
independent tribunal, empowered by law (sections 13, 14, Customs Admin
istrative Act June 10, 1890, c. 407, 26 Stat. 136, 137 [U. S. Oomp. St. 1901,
pp. 1932, 1933]) to pass upon certain controversies between the government
and the importer, and in this respect is not subordinate to the Treasury
Department.

Appeal from the Circuit Court of the United States for the District
of Maryland.

This appeal was brought by 'William F. Stone, collector of c'ustoms
at the port of Baltimore, from an affirmance of a decision of the Board
of General Appraisers (In re Whitridge, G. A. suo-T. D. 23,632),
which reversed the collector's assessment of duty on certain mer
chandise imported by Whitridge, White & Co.

John C. Rose, U. S. Atty. (Morris A. Soper, Asst. U. S. Atty., on the
briefs), for appellant.

Albert Comstock and William R. Sears, for appellees.
Before SIMONTON, Circuit Judge, and BOYD and KELLER,

District Judges.

BOYD, District Judge. The facts in this case are substantially as
follows: Stone, the appellant, is collector of customs for the district
and port of Baltimore, Md. In June, 1900, Whitridge, White & Co.,
the appellees, imported from India into the port of Baltimore a cargo
of gunny bagging. The gunnies were purchased by the importers
at Calcutta, and were invoiced in rupees, which is a silver coin of
India. The Barrowmore, in which the gunnies were brought into
this country, arrived in Baltimore on the 18th of June, 1900, and the
goods were entered for consumption on that day. On the 1Ith of
July, 1900, the collector at Baltimore liquidated the duty on the said
goods by converting into United States gold dollars the rupees of the
invoices at the rate of 32 cents for each rupee. To this liquidation the
importers entered a protest in writing on the 16th day of July, 1900,
and on the 29th of May, 19°1, the collector, acting under instructions
from the Secretary of the Treasury, reliquidated the duty on said goods
by converting into United States gold dollars the rupees of the invoices
at the rate of 20.7 cents for each rupee. That thereafter, on the 12th
day of June, 19°1, the collector again reliquidated the invoices, and
placed the value of the rupee at 32 cents. This last action of the
collector was in response to instructions from the Secretary of the
Treasury, relative to these invoices, as follows:

"In this regard I have to inform you that satisfactory evidence has been
produced, to the Secretary of the Treasury, showing that the value, in United
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States currency, of the foreign money of the invoices, namely, the rupee of
India, was 32 cents at the date of certification, which is ten per cent. more
than the value proclaimed during the quarter in which the consular certifica
tion occurred. In view of the fact stated, you are hereby directed to reliqui
date the entries hereinbefore mentioned, on the basis of this latter value, under
the authority conferred upon the Secretary of the Treasury, by the proviso to
section 25 of the act of August 28th, 1894."

To this reliquidation the appellees duly filed a protest in writing with
the collector at Baltimore. The goods imported are dutiable at five
eighths of a cent a pound upon the weight as taken in the reliquidation
of June 12, 19°1, and in addition thereto at the rate of IS per cent
of their dutiable value. It is admitted that the metallic value of the
rupee on April 19, 1900, the date on which the invoices in this case
were certified, was substantially 20.7 cents, and at no time between the
1st of April, 1900, and the 1st of July, 1900, did the metallic value of
the rupee even approximate 32 cents. It is further admitted that the
reliquidation made by the collector on the 12th of June, 19°1, to which
the importers objected, and which is the basis of this proceeding, in
which the Indian rupee was valued at 32 cents, was the exchange value
of the rupee at the date of the certification of the invoices, as shown and
attested by the certificate of the United States consul general at Cal
cutta. On the 1st of April, 1900, acting under the authority of law,
the director of the mint had estimated the metallic value of an Indian
rupee to be 20.7 cents, and this valuation was duly proclaimed by the
Secretary of the Treasury. The action of the Secretary of fhe Treas
ury in directing a reliquidation of the invoices upon which the present
controversy arises was based upon an opinion of the secretary that,
after the estimate of the director of the mint, and the proclamation
thereon, the value of the Indian rupee during the quarter had varied
as much as IO per cent.; that its value had appreciated this much,
or more, and that the invoices of the gunnies imported by the appellees
should be reliquidated for duty at the exchange or commercial value
of the Indian rupee, which was certified by the consul, and not at the
metallic value, which had been estimated by the director of the mint.
As before stated, against the re1iquidation of June 12, 19°1, made by
the collector of Baltimore under the instructions of the Treasury De
partment, the appellees protested, and this protest, with the facts in the
case, was submitted by the collector to the Board of General Appraisers
at New York. This board rendered a decision adverse to the collector,
declaring, in effect, that the metallic, and not the commercial, value
of the Indian rupee at the time of the invoices was the true basis of
liquidation, From this decision the case was brought by petition on
behalf of the collector to the Circuit Court for the District of Mary
land. The Circuit Court affirmed the decision of the Board of Gen
eral Appraisers, and the collector appealed to this court.

The appellant lays down two propositions, namely, that the liquida
tion of June 12, 1901, was the decision of the Secretary of the Treas
ury, and was final, and that the Board of General Appraisers had no
jurisdiction to review it. The question here is, therefore, can these
positions, 61' either of them, be maintained? We think not. The Cus
toms Administrative Act of June IO, 1890, c. 407, § 14, 26 Stat. 137
[U. S, Comp, St. 1901, p. 1933], plainly provides that, when the col-
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lector of customs has liquidated invoices for duty the owner or im
j)orter may, after such liquidation, give notice in writing to the collector
of his objections thereto, and, if the merchandise is entered for con
sumption, shall pay the full amount of the duties and charges ascer
tained to be due thereon; and upon such notice and payment the
collector shall transmit the invoice, and all the papers and exhibits con
nected therewith, to the Board of three General Appraisers, which shall
be on duty at the port of New York, etc., which board shall examine
and decide the case thus submitted, and their decision, or that of a
majority of them, shall be final and conclusive upon all persons inter
ested therein. * * * Section IS of said act provides for an appeal
from the decision of the Board of General Appraisers to the Circuit
Court of the United States on behalf of either party.

The appellant contends that the action submitted to the Board of
General Appraisers was not that of the collector of customs at Balti
more, but was a decision of the Secretary of the Treasury, made in the
discharge of the duties imposed upon him by law, and that the Board
of General Appraisers has no authority in law to review him. It is
insisted on the part of the appellant that Congress could not have in
tended to submit the decision of the Secretary of the Treawry, upon
matters in which the statute imposes upon him the responsibility of
deciding, to review, and possibly reversal, by subordinate divisions of
his own department. \Ve cannot agree that in exercising the powers
of review vested in the Board of General Appraisers by law the board
is a subordinate division of the Treasury Department. On the other
hand, the members of the Board of General Appraisers are appointed
by the President, by and with the advice and consent of the Senate, and,
acting within its jurisdiction, the board is an independent tribunal,
empowered by law to pass upon certain controversies between the gov
ernment and the importer, and in this respect the board is no more
subordinate to the Treasury Department than is any other court. As
bearing upon this view, we may refer to the fact that by section IS
of the administrative customs act it is provided, among other things,
that, if the Secretary of the Treasury is dissatisfied with the action of
the board, his only relief is by appeal to the Circuit Court of the United
States. It may be well at this juncture to give the full text of section
25 of the act of Congress of August 28, 1894, c. 349, 28 Stat. 552, upon
the construction of which the questions involved in this case depend.
That section reads as follows:

"That the value of foreign coin, as expressed in the money of account of the
United States, shall be that of the pure metal of such coin of standard value,
and the values of the standard coins in circulation of the various nations of
the world, shall be estimated quarterly by the director of the mint, and be
proclaimed by the Secretary of the Treasury immediately after the passage
of this act, and thereafter quarterly on the first day of January, April, .July
and October, in each year, and the values so proclaimed shall be followed in
estimating the value of all foreign merchandise exported to the United States
during the quarter for which the value is proclaimed, and the date of the con·
sular certification of any invoice shall, for the purposes of this section. be con·
sidered the date of exportation: provided, that the Secretary of the Treasury
may order the liqUidation of any entry at a different value whenever satisfac
tory evidence shall be produced to him showing that the value in United States
currency of the foreign money specified in the invoice was, at the date of cer·
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tification, at least ten per centum more or less than the value proclaimed dur
ing the quarter in which the consular certification occurred."

In disposing of the questions presented, and especially that in which
it is insisted by the appellant that the reliquidation of June 12, 1901,
was a decision of the Secretary of the Treasury, and therefore final,
withoclt power in the Board of General Appraisers or the courts to
review it, it is perhaps as well to consider the reasons which must have
led to the enactment of the law which we have just quoted, and by this
method we may arrive at the true meaning of the legislation. \Ve find
that for many years in the administration of opr tariff laws great diffi
culties had been encountered in so adjusting the value of goods pur
chased in foreign countries and invoiced in foreign money as to be
altogether fair, in every instance, to the government and to the im
porter. Especially was this true of importations of goods which had
been purchased in countries where silver coin was the standard money.
This condition gave rise to disagreements between the government and
the importers, and often the aid of the courts was invoked to relieve the
situation. The Congress, no doubt appreciating existing conditions,
undertook to set the matter at rest by the act of March 3, 1873, c. 268,
17 Stat. 602, by which it was enacted:

"That the value of foreign coin as expressed in the money of account of the
United States shall be that of the pure metal of such coin of standard value,
and the values of the standard coins in circulation of the various nations of
the world shall be estimated annually by the director of the mint, and be pro
claimed on the first day of January by the Secretary of the Treasury."

This act was plain, and there could be no doubtful construction of
its terms. It provided that the metallic value of foreign coin should be
estimated annually by the director of the mint, and proclaimed on the
1st day of January by the Secretary of the Treasury. When so esti
mated and proclaimed, the value of foreign coin for the purposes of
liquidation of invoices of imported goods was settled, and had the
force of a statute, which controlled the action of the collectors and
other officers of the customs in determining import duties, and it was
in view of this statute that the decisions in Hadden v. Merritt, II5 U.
S. 25, 5 Sup. Ct. 1169, 29 L. Ed. 333, and The United States v. Kling
enberg, 153 U. S. 93, 14 Sup. Ct. 790, 38 L. Ed. 647, were made, as
was also the decision in Cramer v. Arthur, 102 U. S. 612, 26 L. Ed.
259, that the valuations of foreign standard coins made by the director
of the mint and proclaimed by the Secretary of the Treasury were con
clusive and binding both on collectors of customs and on import~rs,

and that evidence to show that such valuations were inaccurate was not
receivable. In the latter case the principle declared in Collector v.
Richards, 23 Wall. 246, 23 L. Ed. 95, was cited and reaffirmed. These
several decisions are upon the ground that the director of the mint,
in basing his estimate upon the metallic value of foreign coin, had acted
within the scope of the authority conferred upon him by the statute,
and, having so acted, his finding of fact became the law as fully as if
his estimate had been incorporated in the statute itself.

Section 25 of the act of August 28, 1894, excepting the proviso, was
a substantial re-enactment of the law of 1873, the only change being
that the director of the mint should make his estimates of the value
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of foreign coin quarterly, instead of annually, as provided in the
previous law. And then comes the proviso:

"That the Secretary of the Treasury may order the liquidation of any entry
at a different value, whenever satisfactory evidence shall be produced to him,
showIng that the value in United States currency of the foreign money spect
fled in the invoice was, at the date of the certification, at least ten per centum
more or less than the value proclaimed during the quarter in which the con
sular certification occurred."

That frequent fluctuations in the metallic value of foreign coins led
to the act of 1894 would seem to be indisputable. The law as it stood
since 1873 empowered tRe director of the mint to make his estimate of
the metallic value of foreign coin on the 1st day of January in each
year, but Congress saw the necessity of having this estimate made
quarterly, instead of annually, but still adhered to the metallic value
as the basis of the estimate. Then where can we find a reason to
conclude that it was the intention of Congress to make a departure
from the metallic principle which permeated its legislation, and confer
upon the Secretary of the Treasury an exclusive power to arbitrarily
adopt another basis? Is it not more in accord with the language of
the statute, the purposes for which it was enacted, the conditions it
was intended to meet, and fair construction, to hold that the proviso
was inserted in the act simply to authorize the Secretary of the Treas
ury, in case there should be a variation in the metallic value of the
foreign coin after the director of the mint had made his estimate
at the first of the quarter, and before, by the terms of the law, he could
make another estimate at the beginning of the next quarter, to order
liquidations when it was made satisfactorily to appear to him that such
variations in the metallic value to the extent of 10 per centum had
taken place? If such is not the law, then under the proviso to section
25 the Secretary of the Treasury is absolutely unrestrained. He is
neither limited by the metallic value nor by the exchange value of the
foreign coin, but he may, at his option, prescribe any value for foreign
coin, and direct its use by officers of the customs in the invoicing of
foreign goods for duty; and, following out the contention of the ap
pellant in this case, the importer would have no remedy wha.tever, either
through the Board of General Appraisers, or the courts. Certainly
Congress did not intend to confer such unbridled power upon the head
of an executive department.

This question is admirably discussed in two very learned opinions
recently delivered, the one in the Circuit Court of the United States
for the District of Massachusetts, in the case of The U. S. v. Beebe,
1: 17 Fed. 670, and the other in the same case in the Circuit Court of
Appeals for the First Circuit, 122 Fed. 762, 58 C. C. A. 562. It is not
necessary for us to go further than to cite the opinions in these two
cases, which we think declare the law as it is, and proceed upon a line of
reasoning which leads irresistibly to the conclusion that, when the Sec
retary of the Treasury undertook to order a reliquidation of the foreign
invoices for duty upon a basis other than the metallic value of the for
eign coin in which such invoices were certified, he went beyond his
authority, and his act had no legal effect.

We then come to the consideration of the question as to whether
the decision of the Secretary of the Treasury and the subsequent ac-
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tion of the collector of customs thereunder can be reviewed by the
Board of General Appraisers and by the courts. We cannot put this
question more forcibly than by quoting from the comprehensive opinion
of Judge Colt in the Beebe Case, 117 Fed. 670, the following language:

"Can the secretary choose any standard of value for the foreign coin he
pleases-as, for example, the exchange value-and will such action be final
although it is outside of the authority and jurisdiction conferred upon him
by the proviso? Can the secretary first adopt an illegal standard of value,
and then make an order or finding based upon such illegal standard which
cannot be impeached? If the doctrine of conclusiveness goes to this extent,
then the importer is no longer governed by the laws which Congress enacts,
but by the secretary's interpretation of them; and the result might be that
under the form of reliquidation the pure metal rule of value in the assess
ment of duties, which has prevailed since the origin of the government, may
to a large extent be nullified."

It is conceded that, if the ascertained metallic value of the silver
rupee of India, either that made by the director of the mint at the
first of the quarter and proclaimed by the secretary, or a metallic
value determined by the secretary under the proviso of section 25:
had been adopted by the collector, in making the reliquidation of in
voices of the appellees' goods on the 12th of June, 1901, under the de
cisions before cited, such action by the collector would have been con
clusive. But the collector did not do this. On the other hand, acting
under instructions from the Secretary of the Treasury, he adopted as
a basis of liquidation the commercial value of the rupee, .as certified
by the American consul at Calcutta, at the date of the invoices. The
instruction was the act of the secretary, but the liquidation ascertaining
the dutiable value of the goods and determining the amount of duty
to be paid by the importer was the act of the collector. "The action of
a collector in declining to accept the proclaimed value of a foreign
standard coin and in adopting another standard, thereby increasing the
amount of duty on imported merchandise, does not relate to a disputed
appraisement, but to the amount of duties; and under Customs Ad
ministrative Act June 10, 1890, §§ 14, 15, is reviewable on the protest
of the importer by the Board of General Appraisers and the Circuit
Court." U. S. v. J. Allston Newhall & Co. (C. C.) 91 Fed. 525. In
the present case the collector ignored the metallic value of the rupee
20.7 cents-which had been proclaimed for the quarter in which the
importation of the goods was made, and adopted the exchange value
of 32 cents, which appeared from the certificate of the consul, and
thus increased the amount of duty upon the importation. The princi
ple declared in the Newhall Case, which we hold to be the law, applies
here, and, in our opinion, the Board of General Appraisers and the Cir
cuit Court of the United States had jurisdiction.

As bearing upon this point, and in entire accord with the position we
take, we quote again from the learned opinion of the Circuit Court of
Appeals for the First Circuit in the case of The United States v. Beebe
& Sons, 122 Fed. 762, 58 C. C. A. 562, in which Judge Putnam, in de
livering the opinion of the court, says:

"The United States raises a question of the jurisdiction of the Board of
General Appraisers. On that point we need add but very little to what was
said in the Circuit Court. The act of Jun(; 10, 1890, c. 407, 26 Stat. 131, is the
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law which established this tribunal. The United States rests on the words
'decision of the colIector,' found in section 14, and they claim that in the case
at bar the 'decision' was not that of the collector of Boston, but of the Secre
tary of the Treasury. 'l'his is a narrow construction of the expression, because
the ultimate tribunal which reliquidated was not the secretary, but the col
lector; so that at common law mandamus would lie only against the latter,
and not against the former. This position, moreover, begs the question, be
cause, if the action of the secretary was unlawful-·as we hold it was-the
collector could rest nothing done by him on that action, and whatever he did
was his own."

The judgment of the Circuit Court is affirmed.

HENNESSY et al. v. TACOMA SMELTING & REFINING CO. et al.

(Circuit Court of Appeals, Ninth Circuit March 9, 1904.)

No. 961.

1. RES JUDICATA-DECREE HOLDING JUDGMENT AN ESTOPPEL-EFFECT OF RE
VERSAL OF JUDGMENT PENDING APPEAL.

A decree based in whole or in part an a plea of res judicata will be re
versed on appeal where pending such appeal the judgment held to consti
tute an estoppel has been reversed, the fact of such reversal being one
of which the appellate court may take jUdicial notice.

2. FEDERAL COURTS-PENDENCY OF PRIOR SUIT IN STATE COURT-CO:\lITY.
In a suit by minority stockholders, the Supreme Court of a state de

cided that a lease of its property by a corporation to a new corporation.
which had acquired a majority of its stock, was ultra vires and void, and
enjoined the old company from recognizing any vote cast by the lessee
as a stockholder, on the ground that, under the laws of the state, it had
no power to hold such stack. Thereupon it transferred its stack to in
dividuals, by whose vote it was determined that the old corporation should
dissolve and sell its property. The minority stockholders then commenced
a second suit in a state court to enjoin such action, for the removal of
the trustees, the appointment of a receiver, and the cancellation of the
stock transferred by the new company; alleging that it was still, in fact,
the owner thereof, and that the proposed action was in its interest, to
enable it to obtain the property. Such suit having been dismissed by the
court, the complainants commenced a second suit in a federal court, in
volving to same extent the same issues. Subsequently the judgment of
the state court dismissing the suit therein was reversed on appeal by the
Supreme Court of the state, and the cause remanded for trial. Held
that, under the circumstances, the federal court should await the final
action of the state courts, which had first obtained jurisdiction, before
proceeding with the hearing of the case before it

Appeal from the Circuit Court of the United States for the 'Western
Division of the District of Washington.

On December 6, 1898, the Tacoma Smelting & Refining Company, a cor
portation owning and operating a smelter near '.racoma, in the state of Wash
ington, made a lease of its entire smelting plant and all its property for a
term of 10 years to the '.racoma Smelting Company, a corporation created for
the purpose of taking the lease. The first company will in this opinion
be designated the "old company," and the second company the "new com
pany." The resolution to execute the lease was approved by the majority
of the stockholders of the old company, but was opposed by a minority repre-

"if 2. Conflict of jurisdiction between state and federal courts, see note to
Louisville Trust Co. v. City of Cincinnati, 22 C. C. A. 356.
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senting from 12 to 15 per cent. of the stock, who filed a written protest
against the same. Shortly after its execution the minority stockholders re
quested the trustees of the old company to take legal proceedings to cancel
the lease on thE' ground that it was ultra vires and void. ~"he request was
denied. Thereafter the minority stockholders commenced an action in the
superior court of the state of 'Yashington for Pierce county, suing as stock
holders and in behalf of their corporation, to set aside the lease. In that
action it was finally determined by the Supreme Court of Washington that
the lease was ultra vires of the old corporation and void, on the ground
that, at the meeting- at which the resolution was adopted authorizing the lease,
the majority of the stock of the old company was held and voted by the
new company, the statutes of the state giving to no corporation created under
its laws the power to hold stock in another corporation; also on the ground
that the articles of the old company contained no expressions of the power of
that company to execute a lease of its property. The judgment of the court
enjoined the old company from recognizing any vote cast by the new com
pany, or by anyone in its behalf. This decision was rendered July 12,
1901. The new company at that time held 5,669 shares of the stock of the
old company, out of a total of 6,776 shares. On July 20th the certificates
of the shares held by the new company were by the trustees of the old com
pany canceled, and new certificates were issued to F. 'V. Bradley, William
Alvord, Henry Bratnober, and W. R. Rust, who were all stockholders of the
new company. On December 21, 1901, these persons assigned all of said
shares to Chester Thorne. 'I'horne took the same with full notice of the
judgment in the said action. Aftel' the decision W. R. Rust, then vice presi
dent of the new company, and at the same time secretary of the old com
pany, bought 255 shares of the stock of the old company, and on January
20, 1002, he transferred 20 shares thereof to 20 persons; giving 1 share to
each, and 235 shares to W. G. Hellar. On :March 7, 1902, Hellar transfer
red 8 of the shares held by him to 8 persons. This distribution of shares
was avowedly made for the purpose of securing a two-thirds majority in
number of holders of shares in the old company, as well as two-thirds of
the stock. TIle purpose was to effect a dissolution of the old company, and
a sale of its property. It was at this point in the course of events that
the minority stockholders, being the same persons who are the appellants
in the case which is now before us, commenced a suit in the superior court
of the state of Washington for Pierce county (Case No. 19,2(9) against the
two corporations and the trustees of the old company, Browne, Oakes, Rust,
Clark, Dally, Craig, and Heilig, alleging in their complaint, in brief, that,
notwithstanding the decision of the Supreme Court of the state of Wash
ington above alluded to, the new company still retained the possession of the
leased property; that the trustees of the old company were merely its tools,
and that as long as they remained in office no action would be taken to
recover the property from the new company; that the stock held by 'I'horne
still belonged to the new companr; and that the transfer to him was a
sham-and praying for relief as follows: That the trustees of the old com
pany, Browne, Rust, Clark, Oakes, Daily, Craig, and Heilig, be restrained
from acting as officers 01' trustees of that corporation, and that they be re
moved from office; that the new company and the aforesaid trustees of the
old companr be enjoined from tearing down or removing from the smelting
plant or buildings of the old company any machinery then in the buildings,
and from interfering with any of the old company's property; that a receiver
be appointed to take charge of and manage the said property; that Thorne
be enjoined from transferring his stock, and that the stock so held by him
be declared void; that the old compan~' and its officers be restrained from
allowing him to vote the same; that an accounting be had with the new
company, and said trustees so named, of all their doings with said property,
and that they be required to restore all of the same to the old company;
and that the new company account for its profits made while in possession
thereof. In that suit a temporary restraining order was issued, and there
after, on motions to extend the order pending the suit and to appoint a re
ceiver, the court, on March 6, 1002, denied both motions and dismissed
the suit for want of equity in the bill of complaint. 'I'he plaintiffs promptly
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'filed theIr motIon to vacate the judgment, on the ground of irregularity in
entering the same. The motion was taken under advisement, and was not
decided until after the entry of the final decree in the court below in the
present suit.

In the meantime, on March 7, 1902, a meeting of the stockholders of the
old company was held, at which it was ordered by the holders of more than
two-thirds of the stock that the corporation be dissolved, and its property
sold and assets distributed. On March 19, 1902, the new company com
menced an action in the superior court of Pierce county, state of Washington,
against the old company, to recover judgment for $141,640.28, upon an al
leged account stated on the adjustment of all matters in dispute between
the two companies. Subsequently one of the minority stockholders, by leave
of the court, intervened in that action, contesting the validity of the claim,
and the right of the plaintiff therein to recover upon said alleged account
stated. That action was still pending at the date of the entry of the de
cree which is appealed from in the present case. On April 25, 1903, on the
motion of the plaintiff in that action, that cause was dismissed. On March
26, 1902, the stockholders who had been the plaintiffs in the action in the
superior court of the state commenced the present suit in the United States
Circuit Court for the District of Washington against the old company and
its then directors, Browne, Oakes, Mottet, Albertson, Hellar, Thorne, and
Fogg. The new company was not made a party to the suit. The bill con
tained many of the allegations that had been embodied in the bill of COIll

plaint in case No. 19,209 in the superior court, and it alleged that the
trustees named were unfit persons to carryon the proceedings of winding
up the corporation; that they were the creatures of the new company, pledged
to secure it the smelting plant, and allow its claim for improvements made
thereon, to which, the bill alleged, it was not entitled. It was alleged
that the new company had been in the possession of the smelting plant and
property of the old company under said void lease a little more than three
years, and bad realized large profits therefrom; that the old company had
allowed a claim in the sum of $141,640.28 in favor of the new company; that
the allowance of that claim and the proceedings looking to a sale of prop
erties were part of a scheme to avoid the effect of the judgment of the
superior court in which it had been declared that the lease was void, and
to enable the new company to acquire the property of the old company. It
prayed that the trustees named be restrained from acting as such officers
of the old company or on behalf of its creditors and stockholders, and from
selling or charging with a lien any of its property, and from carrying out
the sale proposed to be made; that a receiver be appointed of its property;
and that a liquidation of the affairs of the corporation be had through him.
On September 3, 1002, the appellants filed a supplemental bill, alleging that
on August 7, ]902, the board of trustees of the old company held a meeting
at which they considered two bids which they had received for the smelting
plant and property-{)ne a cash bid for $250,000, the other a bid of $250,000
made by the new company; that they had accepted the latter, and had di
rected that a contract of sale be executed in accordance therewith; that in
the contract of sale so executed it was recited that the new company had a
valid claim against the old company for $141.640.28; that the new company
agreed to procure assignments from the holders of not less than 5,931 shares
of the stock of the old company of all dividends that may at any time be
declared thereon; and that the new company was to make payment for the
said purchase by receipting its bill for $141,640.28, by receipting for divi
dends on said 5.931 shares of stOCk, and by paying the sum of $31,799.72 in
cash, provided that, if it should be found that it had paid too much in cash,
the balance sbould be refunded; and, if it had paid too little, it should pay
whatever further sums should from time to time be deemed necessary by the
old company.

The appellees answered, and, among other defenses, pleaded that the de
cree of the superior court of the state of Washington in case No. 19,209
was a judicial determination of all matters and issues stated in appellants'
bill. At the commencement of the suit the appellants moved for the appoint
ment of a receiver, and for a temporary injunction enjoining the appellees
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from going forward with the proposed sale. These applIcations were taken
under advisement by the court. On July 22, 1902, the trustees of the old
company having caused a new notice of sale to be given, the appellants filed
their motion for an injunction to enjoin them from making the sale, and from
charging with any claim the smelting plant and properties of the old com
pany. The motion was denied upon the appellees' giving a bond to the ap
pellants in the sum of $43,000.

TeEotimony was tal,en upon the issues, and on November 26, 1902, a final
decree was entered dismissing the appellants' bill, the court ruling that the
deeree of the superior court in case No. 19.209 was conclusive and binding
upon the parties in the present suit as to all questions whi<;h ,vere or might
have been litigated in that case: that that decision not having, In terms or
in legal effect, annihilated any of the stock of the old company, nor denied
the right of the new company to transfer the stock which it held, nor pre
cluded its vendees fJ:'om voting that stock, but haVing judicially determined
that Thorne acquired a majority of the stock of the old company laWfully, the
issues in the present case were therefore narrowed and limited by the plea
of res judicata to the question whether the appellants were entitled to any
relief In equity by reason of the facts and transactions since March G, 1902,
the date of that decree. 'The court confined its consideration to the relief
sought concerning the election of the new board of trustees of the old com
pany, the attempted settlement of accounts between the old company and the
new, the initiation of proceedings to dissolve the old company, and the sale
of its property, and the application for the appointment of a receiver. As to
all these matters the court was of the opinion that the appellants were en
titled to no relief. Concerning. the allowance of the claim of the new com
pany for $141,640.28, the court made no finding or special adjudication in the
decree, but in the course of the opinion remarl,ed: "All questions as to the
lawfulness and righteousness or unrighteousness of the settlement referred
to are or may be the subject of litigation In an action at law pending in the
superior court, in which the new company is plaintiff, and is asking for a
judgment for the amount of tlle balance so agreed to. The fact that the same
controversy is involved in a pending lawsuit between the same parties in
another court of concurrent jurisdiction does not oust this court of jurisdic
tion, and, although it may uselessly add something to the burdens of the
court, the parties have a right to a hearing and decision." These remarks
were made with reference to the action at law in the superior court of Pierce
county, state of ",ashington, brought by the new company against the old
to obtain judgment upon an account stated for $141,640.28. The court in the
opinion proceeded thereupon to discuss that claim, and, without entering into
the items of the account, expressed the opinion that the adjustment which
was made was neither unfair nor unlawful. The court further said·: "I
have considered the propriety of retaining the case for final liqUidation after
the action still pending In the superior court [the action on the account stated]
shall have been terminated, but to do so will delay an appeal for an indefinite
time; and, in my judgment, it is expedient for the parties to have a final
decree entered, which may be appealed from at once."

T. L. Stiles, E. L. Parsons, A. N. Fitch, and James M. Harris, for
appeIIants.

Charles S. Fogg and W. H. Bogle, for appeIIees.
Before GILBERT, ROSS, and MORROW, Circuit Judges.

GILBERT, Circuit Judge, after stating the case as above, delivered
the opinion of the court.

One of the assignments of error is that the court held that the judg
ment of the state court in case No. 19,209 operated as a bar or as an
adjudication of any of the matters involved in the present case. We
need not enter into a consideration of the disputed questions involved
on this assignment, further than to advert to the fact that, subsequent
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to the final decree rendered by the court below, the judgment so relied
upon as an estoppel was reversed by the Supreme Court of the state of
Washington. On November 26, 1902, the date of the entry of the final
decree which is here appealed from, the suit in the state court was
pending therein on the motion of the plaintiffs for an order to vacate
the judgment on the ground of irregularity in entering the same. On
January 2, 1903, that order was denied. The plaintiffs therein, desiring
to appeal from the order, and having been denied by the trial court a
statement of facts necessary for the prosecution of their appeal, applied
to the Supreme Court of the state of Washington for a mandamus to
the judge of the superior court, requiring him to sign the desired state
ment. On July 2, 1903, that application was allowed. State ex reI.
Hennessy v. Huston, 72 Pac. 1015. The Supreme Court, in rendering
its judgment, disapproved the ruling of the superior court that there
was no equity in the complaint, and held, upon the facts alleged in the
petition for the writ, that the judgment had been irregularly entered.
The court issued the writ, and thereafter the desired statement was
made, and the appeal was presented to the Supreme Court. On De
cember 10, 1903, the decision of that court was rendered thereon.
Hennessy v. 'racoma S. & R. Co., 74 Pac. 584. It was held that the
judgment of the superior court had been prematurely entered, and it
was adjudged that the judgment be reversed, and the cause remanded
to the superior court, with instructions to proceed with the trial on the
issues joined. It has been held that the effect of a reversal of a judg
ment completely destroys its efficacy as an estoppel, and that an ~.ppel

late court may take judicial notice on the appeal of such a reversal oc
curring after the date of the decision appealed from. Butler v. Eaton,
141 U. S. 240, II Sup. Ct. 985, 35 L. Ed. 713. In that case the Supreme
Court had before it for review on writ of error the judgment of the
Circuit Court for the District of Massachusetts, in which it had been
adjudged that a certain prior judgment of the Supreme Judicial Court
of Massachusetts constituted an estoppel as to a portion of the amount
sued for. After the date of the judgment of the Circuit Court the
decision of the Supreme Judicial Court of Massachusetts was, upon
writ of error from the Supreme Court of the United States, reversed.
The latter court, in deciding the case of Butler v. Eaton, took judicial
notice of that reversal, and said that, when the judgment so relied upon
as an estoppel "was given in evidence in this case, it was effective for
the purpose of a defense, but its effectiveness in that regard is now
entirely annulled. * * * It is apparent from an inspection of the
record that the whole foundation of that part of the judgment which is
in favor of the defendant is, to our judicial knowledge, without any
validity, force, or effect, and ought never to have existed. Why, then,
should not we reverse the judgment, which we know of record has
become erroneous, and save the parties the delay and expense of taking
ulterior proceedings in the court below to effect the same object?" The
court therefore reversed the judgment of the Circuit Court, and re
manded the cause, with directions to enter judgment for the plaintiff
in error for the whole amount sued for in the action. On the authoritv
of that case, we entertain no doubt that the decree of the lower court
in the present case mnst be reversed.
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Only one other assignment of error need be referred to. That is
that the court erred in holding that the claim of the new company
against the old in the sum of $14I,64o.28 was a valid and lawful claim.
The determination of the validity of that claim, and all questions con
cerning the allowance or disallowance of credits for the value of the
betterments or improvements placed upon the property by the new
company, and the items thereof, if allowed, are involved in the issues
presented in case No. I9,209 pending in the state court. As that court
had obtained jurisdiction of these issues before the present suit was
begun, and the cause is there pending for final determination, all ques
tions involved in that suit should, we think, be left for the adjudication
of that court, unaffected by any views that have been expressed in the
opinion in the court below. The bill in the present suit prayed for no
relief concerning the allowance or disallowance of the claim for im
provements, or any of the items thereof, except that it prayed that the
appellees be enjoined from charging or suffering to be charged with
any claim, lien, or demand any of the properties of the old company.
This evidently had reference to the allegations in the bill that the pur
pose of the original parties to the action on the account stated was to
suffer a judgment to be taken therein which should become a lien on
the property of the old company. But the case made upon the bill in
the Circuit Court involves issues and seeks relief in addition to those
which are pleaded in the case in the state court. It may be that the
latter court will, in its final decree, afford such relief and so effectually
dispose of all the matters in controversy as to leave no necessity for
further action in the case in the Circuit Court.

We think that, under the circumstances, the decree of the Circuit
Court should be reversed, and the cause remanded, with instructions to
await the tinal disposition of the cause in the state court. Such will be
the order of the court.

The following is the memorandum decision of the Circuit Court:
HANFORD, District Judge. It is the opinion of the court that the final de

cree of the superior court in case No. 19,209 is equally as conclusive and binding
upon the parties as to all questions which were or might have been litigated in
that case as the decision of the Supreme Court in the case which was prosecut
ed by Mr. Parsons in behalf of the minority stockholders. That decision did
not in terms, nor in legal effect, annihilate any of the stock of the Tacoma
Smelting & Refining Company, nor deny the right of the Tacoma Smelting Com
pany lthe new company) to transfer the stock which it held, nor preclude
its vendees from voting that stock and participating in the business of the
old company; and the deC'ree in case No. 19,20lJ is a judicial determination
by a court of competent jurisdiction that Mr. Thorne acquired a majority
of the stock of the old company lawfully. That decree has not been attacked
for fraud, and this court has no power to set it aside. 'l'l.lerefore the issues
in this case are narrowed and limited by the plea of res adjudicata to the
question whether the complainants are entitled to any relief in equity by
reason of the facts and transactions since the date of that decree, viz., March
6, 1002. These transactions include the election of a new board of trustees,
the attempted settlement of accounts between the old smelting company and
the new one, the initiation of proceedings to dissolve the old corporation,
and the sale of its property.

The election of a new board of trustees is not of itself ground for any com
plaint whatever. Minority stockholders are certainly entitled to be protected
in all their legal and equitable rights, but it is equally true that the majol"-
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ity have the right to prevail in the choice of trustees who are charged with
responsibility for managing the business of a corporation. The trustees
elected at the meeting of March 7th are all legally qualified, and each of them
is a business man of good reputation. ·Whilst it is true that they were pre
disposed to be friendly towards the policy of the majority stockholders, and
opposed to the confiscation of the investments made in betterments of the
smelting plant, on the other hand the evidence does not justify the denuncia
tion of these gentlemen as conspirators to defraud the complainants.

After a patient examination of the pleadings and evidence in this case,
and consideration of the arguments and the authorities cited on both sides,
and a b'Teat deal of deliberation, I am not strongly impressed with the appeal
which the complainants are making to a court of equity. The company in
which they are stockholders, as a business enterprise, was not a success;
and, after contending against adverse conditions for years, it reached a point
where it had to give up the struggle, and make a sale of its plant under
conditions which meant a sacrifice, or else make some such arrangement,
as it did make. The promoters of the new organization did not attempt
to "freeze out" tbe minority stockholders. They secured the capital re
ql:ired to improve the plant, and expended it in the hope of avoiding a com
plete wreck of the old company; and, after the lease had been adjudged to
be invalid, they offered to share with them, on a fair basis in proportion to
their holdings, all the advantages of a proposed reorganization of both com
panies. The minority stockholders refused to do anything to help extricate
the old company from its predicament, or to accept any terms offered them,
and have ever since shown a disp()·sition to make themselves obnOXious, so
as to compel their associates to buy their stock at $100 per share, although
when it was originally issued the company only received $·50 per share, and
it has never been worth in the market more than was originally paid for it.

On the 7th of :\larch, 1902, when the new board of trustees were elected,
the company had no friends, and its minority stockholders were actively
hostile. There was no money in the treasury with which to carry on a busi
ness which, to be successful, requires a large amount of ready cash. It
was obvious, therefore, that a sale of the plant and dissolution of the corpora
tion was necessary. This being so, the complainants had a right to apply
to a court of competent jurisdiction for the appointment of a receiver, to
gather up and dispose of the assets, pay debts, and distribute whatever
should remain among the stockholders, and this court might have lawfully
taken the property into its custody, through a receiver, for the purposes
mentioned; but there is a practical as well as a legal side to this case, and
a court of equity is required to exercise a sound discretion in dealing with
property of litigants. '1.'0 illustrate, the value of the property and the price
obtainable for it would necessarily be affected by the continued operation
or shutting down of the smelter, because the actual operation of the smelter
could not be stopped and started again without the loss of a large sum of
money, and the interruption of its business would necessarily depreciate its
value. Taking these matters into consideration, and also considering that
the new trustees were men of good reputation and financial responsibility,
the court considered that it could not choose a receiver who would do bet
ter for the litigants in protecting their interests, in carrying on the business
and disposing of it, than the new board of trustees. The decision of the
court denying the application for the appointment of a receiver, made at the
beginning of the litigation, commends itself to my mind now, after the final
hearing, as being for the best interests of all.

The smelter plant has been sold under the direction of the board of trus
tees. In their argument upon the final hearing, the solicitors fOl; the com
plainants disputed the adequacy of the price obtained, but no showing has
been made of It probability that upon a resale of the property by a com
missioner or agent of this court, under any conditions which might be
prescribed, a better price can be obtained. Therefore it is my conclusion
that the complainants have not made out a case entitling them to have the
court interfere, by the appointment of a receiver or otherwise, with the
disposition of the smelting plant, and the court cannot prevent consum
mation of the dissolution proceedings which have been inaugurated by the
holders of the requisite amount of stock.
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Only one subject of controversy remains to be considered, and that is the
adjustment of the claims of the two companies against each other, in which
the new board of trustees admitted and allowed a balance in favor of the
new eompany of $141,000. All questions as to the lawfulness and righteous
ness or unrighteousness of the settlement referred to are or may be the sub
ject of litigation in an action at law pending in the superior court, in which
the new company is plaintiff, and is asking for a judgment for the amount of
the balance so agreed to. '1'he fact that the same controversy is involved in
a pending lawsuit between the same parties in another court of concurrent
jurisdiction does not oust this court of jurisdiction, and, although it may use
lessly add something to the burdens of the court, the parties have a right to
a hearing and decision. And upon that question it is my opinion that not
Withstanding the rule that an intruder upon real estate, or a tenant unlawfully
holding over after the termination of his tenancy, cannot compel the owner
of the premises to pay the value of improvements made without his consent,
the Supreme Court of the United States has recognized the palpable injustice
of allowing a corporation which is a party to an ultra vires contract to seize
and retain, without paying for it, valuable property transferred or created
upon the faith of the contract In the case of Central '1'ransportation Com
pany v. Pullman's Car Company, 139 U. S. 00, 11 Sup. Ct. 488, 35 L. Ed. 55,
I find the following declaration of the law by the Supreme Court: "A con
tract ultra vires being unlawful and void, not because it is in itself immoral,
but because the corporation, by the law of its creation, is incapable of making
it, the courts, while refusing to maintain any action upon the unlawful con
tract, have always striven to do justice between the parties, so far as could
be done consistently with adherence to law, by permitting property or money
parted with on the faith of the unlawful contract to be recovered back, or com
pensation to be made for it. In such case, however, the action is not main
tained upon the unlawful contract, nor according to its terms; but on an im
plied contract of the defendant to return, or, failing to do that, to make come
pensation for, property or money which it has no right to retain. To main·
tain such an action is not to affirm, but to disaffirm, the unlawful contract."
That was an action to recover rent upon the covenants of a lease..A judg
ment of nonsuit was granted on the ground that the lease was ultra vires, and
the Supreme Court affirmed the judgment. Before the decision of the Supreme
Court holding the lease to be ultra vires had been rendered, the Pullman Com·
pany, which was the lessee, filed a bill in equity for an injunction to restrain
the lessor from bringing other actions to collect rent, and in that suit the lessor
filed a cross-bill asking for a Judgment in its favor for the value of the property
which it had delivered pursuant to the lease; also for the value of certain con
tracts and patent rights assigned, and for compensation for the ruin of its busi
ness. The Supreme Court sustained the cross-bill, but held that "in no way,
and through no channels, directly or indirectly, will the courts allow an action
to be maintained for the recovery of property delivered under an illegal con
tract, where, in order to maintain such recovery, it is necessary to have re
course to that contract. The right of recovery must rest upon a disaffirmance
of the contract, and it is permitted only because of the desire of courts to do
justice as far as it is possible to the party who has made payment or delivered
property under a void agreement, and which, in justice, he ought to recover,"
For the reasons stated in the above quotation, the judgment of the court below,
which was in favor of the lessor, upon its cross-bill, for over $4,000,000, was
reversed; the Supreme Court holding that the recovery should be restricted to
the actual value of the physical property which the lessee had absorbed. With
respect to this branch of the case the court said: "We conclude that the cross
defendant is not liable for the contracts and patents transferred, nor for the
possible damage the Central Company may have sustained, as above stated. It
is liable for the value of the cars, furniture, etc., transferred. It is a liberal
estimate of the value of this property to say that it amounted in 1885 to as
much as it did in 1870, yet we are disposed to deal in as liberal a manner with
the cross-complainant as we fairly may, while not violating any settled prin
ciple of law, in order to give to it such measure of relief as the circumstances
of the case seem to justify. We therefore take the value of the property in
the cars, etc., in 1885 at the sum of $710,846.50. To that, we think, should be
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added the $17,000 cash received from the Central Company, making a total
of $727,84G.50, and interest from January 1, 1885, for which the cross-defendant
is liahle, together with costs." Pullman's Car Company v. 1'ransportation Co.,
171 U. S. 138, 161, 18 Sup. Ct. 808, 817, 43 L. Ed. 108. Upon the principles
of that decision, the Tacoma Smelting & Refining Company had no valid claim
to recover from its lessee the profits of the smelting business while the plant
was being operated by the latter company, nor to recover anything except
property which it parted with on the faith of the contract, or the value of any
part thereof which could not be restored, and I hold that the rights of the
parties were reciprocal; that is to say, the right of the lessor to recover its
property, 01' compensation for it, is not stronger in equity than the right of
the lessee to have compensation for the investments which it made in better
ments on the faith of the ultra vires contract. In the eyes of the law the two
corporations were equally in fault, and a court of equity will not permit
either to appropriate and retain property of the other unconscionably. It is
true that the minority stockholders who protested against the lease are entitled
to special consideration, and their rights are not exactly the same as the rights
of their company. But even they have no standing in a court of equity to
unjustly insist upon profiting by a forfeiture. Equity does not favor for
feitures. '.r'he value of their interests involved is to be measured by the value
of their stock, as it would be unaffected by the ultra vires contract, and they
have no just claim for anything more.

This court would not uphold the trustees of a corporation in giving away its
property or in creating fictitious debts, whereby the assets might be dis
sipated; but, in view of the decisions of the Supreme Court of the United
States referred to, the trustees of the Tacoma Smelting & Refining Company
were not obliged to yield to the demands of the minority stockholders to re
pudiate all liability to pay for permanent and unmovable additions to the
smelting plant which were necessary to the successful operation thereof. The
adjustment which was made is, in my opinion, neither unfair nor unlawful.
I say it is not unfair, because the promoters will get back less than they put
in, deductions were made of estimated depreciation in value of the improve
ments by use thereof, and a set-off for rent was allowed. and the complainants
have not suffered by it in the diminution in value of their stock. They will
not receive as large a dividend as they would if the court would lend itself
to aid in the confiscation of property created by others, but the amount of
their dividend will not be less than the probable value of their stock in 1898
or now, if the ultra vires contract had not been made, unless the amount shall
be further diminished by reason of expensive litigation for which they only
can be held to be responsible.

I have considered the propriety of retaining the case for final liquidation
after the action stlll pending in the superior court shall have been terminated,
but to do so will delay an appeal for an indefinite time, and, in my judgment,
it is expedient for the parties to have a final decree entered, which Illay be
appealed from at once.

By reason of an intimation from the court at the time of denying the ap
plication for appointment of a receiver, the sale of the smelting plant was post·
poned, and the terms of the sale were modified. For this reason, I hold that
the costs should be divided.

Let a decree be entered dismissing the case on the merits, and awarding tc>
the defendants one-half ot their tax8.ble costs.



RADFORD V. UNITED STATES.

RADFORD v. UNITED STATES.

(Circuit Oourt of Appeals, Second Circuit. March 8, 1904.)

No. 55.

49

L FEDERAL COURTS-ApPEAL-RECORD-REDUCTION.
On an appeal to the Circuit Court of Appeals, where there is no question

raised as to the credibility of any witness, or as to the weight of his tes
timony, and it is not important that the court should know just how the
testimony was given, the testimony should not be printed in question and
answer in the appeal record, but should be presented in narrative form.

2. CRIMINAL LAW-INDICTMENT-MoTION TO QUASH-EVIDENCE BEFORE GRAND
JURY.

The denial of a motion to quash an indictment. on the ground that it
was based on incompetent evidence of essential facts before the grand jury
is a matter of discretion, and is not a propel' subject of exception.

3. SAME-AFFIDAVITS.
The affidavit in support of a motion to quash an indictment on the

ground that it was founded on incompetent testimony was to the effect
that no other or different evidence than that given by deponent, which
was objected to, was produced, or taken before the grand jury, pertaining
to the question in issue, and that deponent was present "in and about the
grand jury during the entire session thereof," was insufficient to show
that no other testimony was introduced.

4. SAME-JURORS-oRDER OF CHALLENGE-OBJECTIONS-WAIVER.
Where, in a criminal prosecution in the federal courts, there was a dis

pute between counsel, while the jury was being impaneled, as to the order
in which their respective peremptory challen~s should be used, but nei
ther counsel called the court's attention to it, and the United States at
torney reserved one of his challenges until after talesmen had been drawn,
it was not error to permit the government's attorney to exercise such chal
lenge after defendant's challenges had been exhausted.

5. STATE STATUTES-ApPLICATION.
Code Cr. Proc. N. Y. § 385, providing the order in which jurors drawn

for the trial of criminal cases shall be challenged, is not binding on the
federal courts sitting in that state for the trial of criminal cases.

6. SAME-CONSPIRACY-EvIDENCE-OBJECTIONS.
Where, in a prosecution for conspiracy, the court held that certain evi

dence introduced was admissible as against one of the conspirators oniy,
and called the government attorney's attention explicitly to the fact that
it was inadmissible as against the others, the admission of such evidence
was not subject to exception on the part of the other defendants.

7. SAME.
In a prosecution for conspiracy to defraud the United States by the ex

ecution of straw bail, the introduction of affidavits of justification could
not be objected to under Rev. St. § 860 [D. S. Compo St. 1901, p. 661], pro
hibiting the introduction of evidence obtained from a party or witness
by means of a judicial proceeding, by any of the conspirators except those
who made the affidavits.

8. SAllE-ELEMENTS OF OFFENSE-Loss.
In a prosecution for conspiracy to defraud the United States by the ex

ecution of straw bail, it was not necessary that the government should
prove that the accused did not appear on the day required, since the gov
ernment was defrauded when the accused were reieased on the strength
of a recognizance, apparently good, but worthless in fact.

,. 5. See Courts, vol. 13, Cent. Dig. § 908.
129F.--4
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In Error to the District Court of the United States for the West
ern District of New York.

This cause comes here upon a writ of error to review a judgment of the
District Court, Western District of New York, convicting plaintiff in error
of a violation of section 5440, Rev. St. U. s. [U. S. Compo St. 1901, p. 3676],
which reads as follows: "5440. If two or more persons conspire either to com
mit any offense against the United States, or to defraud the United States in
any manner or for any purpose, and one or more of such persons do any act
to effect the object of the conspiracy, all the parties to such conspiracy shall
be liable to a penalty of not less than one thousand dollars and not more than
ten thousand dollars, and to imprisonment not more than two years." The
two indictments, which were duly consolidated by order of the court and tried
together, charged four persons-Radford, Parrish, McLaren, and James-with
entering into an unlawful agreement and combination and conspiring together
to defraud the United states. The details of the conspiracy were as follows:
Two Chinamen-Moy Dong Gin and Aye Yuh-were under arrest charged with
having unlawfully entered the United States, and were each held for trial
before a United States commissioner. It was charged that the defendants
agreed together that adjournments should be asked for and application made
to admit to bail, and that upon the fixing of the bail Parrish and James should
offer themselves as sureties. All four of them knew that the proposed sureties
were not worth anything above just debts and liabilities, and therefore, in
order to enable them ostensibly to justify by specifying and describing prop
erty as their own, it was agreed that Radford should convey to James and
:\fcLaren should convey to Parrish certain pieces of real estate specifically
set forth in the indictment, which property was so conveyed for no other pur
pose than to be referred to in the sureties' justification. It was further char
ged that the properties so conveyed were not worth any sum above the amount
of the incumbrances thereon, that this was well known to all of the accused,
and that the whole scheme was one to defraud the United States by securing
the release of the Chinamen upon recognizances apparently good, but in reality
worthless, so that upon the failure of the Chinamen to appear for trial the
government would be defraUded of the amount of the recognizances. The acts
charged to have been done in furtherance of the conspiracy were the convey
ance by Radford to James of three lots on St. Lawrence avenue, Buffalo, and
three lots on Stone street, Tonawanda, and by McLaren to Parrish of a lot
on Crowley avenue, Buffalo; also the giving of recognizances by James and
Parrish, with affidavits of justification referring) to the pieces of property so
conveyed. The bail was accepted by the commissioners, and the Chinamen
released. The latter failed to appear for trial, and the recognizances were
duly estreated. The four accused persons were tried together. The jury
found Radford and Parrish guilty, and acquitted McLaren and James.

C. A. Dolson, for plaintiff in error.
Chas. H. Brown, for defendant in error.
Before LACOMBE, TOWNSEND, and COXE, Circuit Judges.

LACOMBE, Circuit Judge (after stating the facts as abo~e). Be-
fore entering upon a discussion of the points raised by assignment
of errors and here argued, we must call attention to the character
of the record presented to this court. It consists of 580 printed
pages and a supplement of 96 pages in typewriting containing ex
hibits. The appeal is by Radford only, and there was no motion to
direct acquittal as to him, or, indeed, as to any of the others. In
view of the issues involved, the testimony is most voluminous, and
it has been presented to us without the slightest effort to assist the
court by concentrating its attention to the parts material to the as
signments of error. Apparently it was thoug-ht that the only labor
required of counsel was to fasten together the stenographer's min-
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utes and the exhibits, and have them certified by the clerk of the
District Court. In a note at the end of this opinion will be found
a fair illustration of the result of such practice. Had this weari
some succession of question and answer been presented in narrative
form, it is altogether probable that the record would have shrunk
to a quarter, at least, of its present size, and this court have been
spared the labor of winnowing wheat from chaff. Of course, there
are many occasions when it is quite important to know just how
the testimony was given, what hesitation there may have been on
the part of a witness, what contradictions, how much of his answer
was suggested by a question, so that there may be proper apprecia
tion of the weight to be given to his testimony. But on this appeal
there is no question raised as to the credibility of any witness or
as to the weight of his testimony. Concededly, at the close of the
case, all such questions were to be left to the jury, and they were
so left. Counsel should appreciate that, although their first duty is
to their client to see to it that everything material to that client's
case, however trivial, is laid before the reviewing court, they also,
as members of the bar practicing before that court, owe it a duty.
\Ve need not expatiate further on this point. It is thought-as it
is hoped-that those who read the footnote and these criticisms will
hereafter be more careful to discharge their full duty as counselors
of this court.

Of the 25 errors assigned a few only have been presented in ar
gument. These only need be discussed here. It is assigned as er
ror that the court denied a motion to quash the indictments, which
was based on the proposition that the grand jury acted upon incom
petent evidence of the essential facts on which the charge was predi
cated, it appearing that a clerk in the office of the county clerk of
Erie county (whose office is in Buffalo) attended before the grand
jury in Lockport, and testified that upon a search of the records
made by him he found certain deeds, mortgages, and judgments on
file. It would be a sufficient answer to this assignment to call at
tention to the well-settled rule that such a motion is ordinarily ad
dressed to the discretion of the trial court. The reason for enter
taining motions to quash on grounds such as that above indicated
is well set out in U. S. v. Farrington (D. C.) 5 Fed. 343:

"No person should be subjected to the expense, vexation, and contumely of
a trial for a criminal offense unless the charge has been investigated, and a
reasonable foundation laid for an indictment or information."

After conviction this reason no longer exists, because an intelli
gent and impartial jury of his peers, after a careful investigation,
at which he has been represented by counsel, with full power to
cross-examine, to introduce evidence, to tell his own story if he so
choose, and to plead his cause, has reached the conclusion not only
that there was a reasonable foundatioll for the charge, but that the
charge was true. "The motion to quash was clearly determinable
as a matter of discretion. It was preliminary in its character, and
the denial of the motion could not finally decide any right of the
defendant. The rule laid down by the elementary writers is that a
motion to quash is directed to the sound discretion of the court,
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and, if refused, is not a proper subject of exception." U. S. Y.

Rosenberg, 7 Wall. 580, 19 L. Ed. 263. But, if this were not so,
the motion to quash would be held to be wholly without merit. By
reason of the circumstance that the one affidavit on which it was
made was among the typewritten exhibits, it did not come to our
attention on the argument, and for the future guidance of counsel
in other causes it should now be referred to. The clerk from the
county clerk's office, after setting forth what he testified to as to
the records he had found on file, avers that no record or document
from that office was taken to the grand jury, and that none were
exhibited to him when he gave his testimony. The remaining por
tion of his affidavit is as follows:

'''l'hat no other or different testimony or evidence [than his own] was pro
duced or taken before said grand .jury pertaining to the deeds, mortgages. or
judgments appearing in the name of or against the said Ernest L. Parrish.
as deponent verily believes; and the reason for his belief is that deponent
was the only person from the said Erie county clerk's office before said grand
jury; that deponent was present in and about the grand jury during the entire
session of the said grand jury at the city of Lockport. as aforesaid; that de
ponent saw no books, records, or documents from said Erie county clerk's
office before said grand jury at Lockport."

The expression, "present in the grand jury during the entire ses
sion," is of dubious meaning, but, if it stood alone, it might be con
strued as averring that he was in the grand jury room from the
beginning to the end of everyone of their meetings when this case
was considered. But the affiant manifestly makes no such claim.
He swears only that he "was present in and about the grand jury."
How a person who is "about" a grand jury thereby becomes quali
fied to state everything which that body did and did not do is not
apparent. How does he know that the grand jury did not have be
fore them duly authenticated copies of every deed, mortgage, and
judgment to which he testified? How does he know what other
evidence they may have had of the transactions on which the charge
was based? The belief of a person "present about a grand jury"
is unimportant, and his assertion as to what took place in the grand
jury room (except when he happened to be in it) is devoid of all
weight. A motion to quash the indictments on such an affidavit as
the one found among the exhibits was preposterous, and the effort
to review the ruling of the trial judge thereon is frivolous.

Error is assigned in that the court permitted the United States
attorney to excuse a particular juryman against objection. The rec
ord is not quite clear a.s to what occurred. It appears that after ex
aminations on the voir dire, and the exercise of all defendants' per
emptory challenges, there were less than 12 men in the box, and the
panel was exhausted. Talesmen were summoned and examined, the
box was filled, and defendants' counsel announced that they were
content with the jury. There is nothing to show that the govern
ment had made a like announcement. Thereupon the United States
attorney proceeded to a.sk some questions of one of the jurymen.
Whether or not he was one of those who entered the box after de
fendants had exhausted their challenges does not appear. Objec
tion was made that the prosecuting officer was "bound to exhaust
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his objec60ns before the defendant takes up the objections." There
seems to have been some dispute between counsel while the jury
were being impaneled as to the order in which their respective per
emptory challenges should be used, but neither of them called the
court's attention to it. Upon hearing the objection above quoted,
the court remarked that, if counsel had asked for a ruling, it would
have made one; but that, not having done so, the challenge to the
juror would be allowed. \Ve see no error in this. Counsel appar
ently relies on section 385 of the New York Code of Criminal Pro
cedure, which provides that "cb.1lenges to an individual juror must
be taken first by the people and then by the defendant." Appar
ently this statute contemplates that when the box is filled with 12
men, who have successfully passed examination on the voir dire,
they shall be taken up one by one in regular order, and as to each
one so taken up the prosecut,or first shall be required to state wheth
er he challenges or not, and, if he do not challenge that juror, then
the defendant shall be required to state whether or not he challenges
him. If either challenge, and the vacant seat be filled by another
juror, then the same order of propounding challenges to him should
be observed; and the challenging should proceed in like order till
the number of peremptory challenges allowed are exhausted, or both
sides are on record as having specifically declined to challenge every
one of the twelve in the box. This seems to be an excellent method
of presenting the challenges, and would no doubt tend in practice
to expedite the selection of a jury by cutting off some of the finessing
with which that operation is so often obstructed. But, though it
may quite appropriately be followed in the federal courts, the state
statute does not lay down the rule for those tribunals in criminal
trials (Logan v. U. S., 144 U. S. 263, 12 Sup. Ct. 617, 36 L. Ed. 429),
and there is no error assignable if the trial judge fails to conform
to state practice. As has been already indicated, there was no error
in the disposition of the case at bar. Certainly upon no reasonable
theory could either side have been compelled to exhaust its chal
lenges until there were 12 men in the box to select from; and, if
either side chose to exhaust its allpvvance without first making some
request of the court as to regulating the order of challenge, it can
not complain if the other side has more prudently reserved one or
more of its challenges to meet the selections from a new panel of
talesmen, of whose names no one was advised until after the trial
had begun, and as to whose antecedents, therefore, there has been
no opportunity for inquiry.

It is next assigned as error that the court admitted in evidence
"the deeds to the Virginia property." The defendant Parrish, in
his affidavit of justification, stated that, in addition to the Crowley
avenue property, he owned 542 acres of land in Virginia, free and
clear of incumbrances. It was sought to be proved that this land
had been conveyed to him by Radford, and that title had been di
vested by certain tax sales. Objection was made to the tax deeds
because it was not shown that the preliminary steps to a tax sale
had been taken. It will be unnecessary to examine any of these
objections. The record shows that the government called a deputy
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clerk of the Virginia court, and asked him some question about the
title. Thereupon objection was taken, and the court ruled that the
evidence would be received on the question of intent against Rad
ford and Parrish. Before the question was answered, a further ob
jection was raised that the witness was incompetent, and he was
withdrawn, the United States attorney stating that he would show
the state of affairs otherwise, and he offered a deed. Before the
deed was received, defendants' counsel said: "If the court please,
you announced this evidence would be received as to Radford. I
think your honor should receive it as to Parrish only." To which
the court replied, "Yes, I will recall that. Correct my ruling in that
regard;" and thereupon three deeds covering the Virginia property
were received, the court again stating, as the third was presented,
that the evidence was received as tending to show that Parr.ish had
no title in the property, and as to characterizing his intent and guilty
knowledge. And as the last of the Virginia deeds-the fourth one
was marked in evidence the court said: "Of course, you under
stand, Mr. District Attorney, that this proof is offered solely as
against Mr. Parrish, and not as against any of the other alleged
conspirators," to which the District Attorney replied that he cer
tainly so understood it. Under these circumstances the plaintiff in
error Radford cannot complain of the admission of this evidence.
If, when the case went to the jury, he had any apprehension that the
jury might forget that the evidence was received only against Par
rish, he should have asked to have them further instructed to dis
regard it as against himself. This he did not do.

Exception was reserved to the admission in evidence of the affi
davits of justification-i. e., ownership of property-which defend
ants Parrish and James submitted with the recognizances they signed
on the ground that such affidavits were "evidence obtained from a
party or witness by means of a judicial proceeding," and as such
within the provisions of section 860, Rev. St. U. S. [U. S. Compo St.
1901, p. 661]. Such voluntary affidavits are apparently not within
the section, but, if they were, the only persons who could invoke
its provisions were those who had made the affidavits-Parrish and
James. The plaintiff in error Radford could not properly object to
their introduction against him.

The sole remaining assignment of error which has been argued is
to a refusal to charge the following proposition:

"It is absolutely necessary to establish under this indictment that the de
fendants agreed that the Chinamen should not appear upon the adjourned
day, because, if they did appear, no loss could occur upon the bond, and it
would be an agreement, by the result of which the United States could not
possibly have a loss. It must therefore be affirmatively proven as one of the
essential elements of the crime charged that the defendants, and each of them,
knew beforehand, and when they made the agreement, that these Chinese
would not appear upon the adjourned day. A loss must occur, or at least there
must be an agreement that could be effectuated."

The exception to the refusal so to charge was unsound. The
United States were defrauded when the release of the Chinamen
was obtained on the strength of a recognizance, apparently good,
but in reality worthless. It was not necessary to go further, and



RADFORD V. UNITED STA.TES. 55

show that the defendants conspired to remove the Chinamen from
the jurisdiction of the commissioner. The jury, from the proof, was
entirely warranted in finding that it was the expectation of the con
spirators that the persons who were left foot-loose when the bail
bonds were accepted would avail themselves of the opportunity to
decamp. The gist of the offense under section 5440 is the conspiracv
to defraud, coupled with a single overt act. Whether or not the
conspiracy is successful is wholly immaterial.

The judgment is affirmed.

NOTE.
Excerpts from Record.

Cross-examination of a witness for the prosecutIon, who had testified that
he had bought a piece of property in Tonawanda, for the consIderation of some
watcbes given to the vendor: "Q. Was it more than one watch? A. I be
lieve so, yes. Q. Are you sure? A. No. Q. Silver watcb, was it? A. No.
Q. Sure? A. Yes. Q. It must have been brass, then? A. No. Q. What?
A. Not necessarily. Q. Copper one? A. No. Q. Do you know what tbe watch
was worth? A. I couldn't tell you now. Q. WiII you swear it was wortb
$10? A. Yes. Q. $12? A. Yes. Q. $15. A. Yes. Q. $20? A. Yes. Q. How
much? A. I couldn't teB you the exact amount, as I said. Q. Could you teB
me within $10? A. I don't think so. Q. Could you tell me within $20? A.
Probably not. * * * Q. Have you ever acted as straw man for anybody?
A. Never. Q. Isn't that part of your business? A. Part of my business? Q.
Generally? A. Indeed, not. Q. Don't laugh at It. Just answer my question.
A. Indeed not. Q. Do you know Samuel H. Cowles? A. I do not. Q. Did
you ever see him? A. Not to my knowledge. Q. Do you know Harry Cowles?
A. Harry Cowles? I do not. Q. Do you know Walter Cowles? A. I know
W. C. Cowles. Q. Well, Walter C. Cowles, do you know him? A. Yes, sir.
Q. Did you take the property as straw man for Walter? A. I did not. Q.
As bis agent? A. I did not. Q. Did you have any interest in the property
-real interest? A. I did. Q. Ever have? A. I did. * * • Q. Wbat is
your business now? A. Gem expert. Q. What? A. Gem expert. Q. Work
ing for any special firm, or generaBy on your own hook? A. Work for a firm
in New York City. Q. What firm? A. J. Dreiser & Son. Q. What is the
name? A. J. Dreiser & Son. Q. What is tbe address? A. 292 5th avenue.
Q. How long have you been at work for them? A. 5 years and a half. Q.
As gem expert? A. I have. Q. For that length of time? A. For that length
of time. Q. Where do you live in New York? A. 31 W. 82d street. Q. Mar
ried man? A. Yes. Q. How long bave you lived tbere? A. About a year.
Q. Where did you live before tbat? A. 1254 Lexington avenue. Q. Keep
bouse there? A. Yes. Q. How long did you live there? A. About 8 months.
Q. Where did you live before tbat? A. 201 W. 106th street. Q. Did you
keep house there? A. Yes, sir. Q. How long did you live there'? A. A year.
Q. Where did you live before that? A. I don't believe I can give you the
number. Q. Well, give me the street. A. 25th street. Q. How long did you
live there? A. I sbould say about a year. Q. Can you be any more definite
than that? A. No. Q. Where did you live before that? A. Several different
places wbere we boarded. Didn't keep house befOl:e that. Q. WeB, you bave
been in New York only since '97. How many places have you boarded at since
you bave been there, before you commenced to keep house? A. Perhaps tbree.
Q. Or more'? A. I don't think so. Q. How long did you stay in each place?
A. I COUldn't tell you exactly; several months, perhaps. Q. And perhaps
not? A. Longer in some; shorter in otbers. * • * Q. DId you ever pay
any taxes on tbe property? A. Never did. Q. Did you ever receive any rents
from anybody? A. Never did. Q. What? A. I never did. Q. That was in
1890? A. 'rhat was in 1890. Q. You remained bere until 1897? A. 1897.
Q. Never paid a doBar taxes? A. Never did. Q. Never paid a penny Interest?
A. Never did. Q. Never received a penny rent'? A. Never did. Q. Never at
tempted to pay any part of the mortgage? A. Never did. Q. Never assumed
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possession of the property'! A. Except as it stood in my name. Q. Well,
you never assumed possession'! You never went there and took possession'!
A. I never went there and took possession, no. Q. No. You never had any
body there in possession for you, so far as you know'! A. No. Q. You a
man of wealth at that time'! A. No. Q. Quite limited circumstances, were
you not? A. Comparatively so."

In the examination of this witness alone there are lllany more pages of sim
ilar evidence without objection to a single question or motion to strike out a
single answer. And the testimony of the other witnesses is presented in the
same slovenly manner.

Excerpt No.2.
The question to the wItness, a searcher in the county clerk's office, asked if

he found a certain deed on record. There is a whole printed page of elaborate
objections, but at the end of the discussion the objections are overruled. and
no exception taken, the witness answering in the negative. This is a sample
of many other pages where multitudinous objections, which challenge atten
tion and analysis, are needlessly presented, since no exception is reserved.

DUGAN v. BECKETT.

(Circuit Court of Appeals, Fifth Circuit. March 8, 1904.)

No. 1,241.

1. CHATTEL MORTGAGES-VALIDITY-FRAUD-FEDERAL COURTS-STATE LAW
RULE OF DECISION.

In determining whether a chattel mortgage executed by a bankrupt
was fraudulent on it.!! face, the federal courts follow the decisions of the
courts of last resort of the state in which the controversy arose, the law
on the subject being regarded as a rule of property.

2. SAME-MoRTGAGOR'S POSSESSION-EFl'ECT.
Where a chattel mortgage on a bankrupt's stock of goods authorized

the mortgagor to continue in possession and sell the goods, but required
that he should deposit to the mortgagee's bank account each day the re
ceipts for sales over the amount of the running expenses of the store, to
be applied on the debt, and that, if he failed so to do, the trustee named
in the mortgage should at once take possession and sell the stock at pub
lic auction, such mortgage was not fraudulent on its face.

Appeal from the District Court of the United States for the Northern
District of Mississippi.

On February 26, 1901, Joe A. Cohen executed and delivered the following
mortgage:

"In consideration of the sum of one dollar, I convey and warrant to J. C.
Baptist, as trustee, the following property now situated in the storehouse now
occupied by J. A. Cohen in the City of West Point, Clay County, Mississippi,
to-wit:

..All the stock of goods, wares and merchandise now in said storehouse, to
gether with all showcases, counters, fixtures and iron safe. Also all goods,
wares and mercllandise to be hereaJ:ter acquired and placed in said storehouse,
on all o:e which this incumbrance shall immediately attach, together with all
notes, securities, accounts and bank [book] debts now made and due him in
the course of his business or hereafter to be made or acquired by him in the
course of said business.

, 1. State laws as rules oJ: decision in federal courts, see notes to Griffin v.
Overman Wheel Co., 9 C. C. A. 548; Wilson v. Perrin, 11 C. C.A. 71; Hill
v. Hite, 29 C. C. A. 003.

,. 2. See Chattel Mortgages, vol. 9, Cent. Dig. § 410.
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"I accept this trust.
Joe A.. Cohen.
J. C. Baptist, Trustee.

"R. C. Beckett."
The mortga~ was duly acknowledged by the parties to it on the day of ia

date, and was duly filed and recorded in the proper office on the same day.
On a petition filed In the lower court December 2, 1901, Joe A.. Cohen was ad
judicated an involuntary bankrupt, and Henry Dugan was appointed his trus
tee in bankruptcy. Cohen having made default in the payment of the mort
gage to secure the debt to Beckett, F. G. Barry, who had been substituted as
trustee In the mortgage, took possession of the mortgaged goods. Barry, as
such trustee under the mortgage, sold the goods under an agreement between
all the parties in Interest that he would deposit the proceeds of the sale in
bank, and that they should be turned over, without deduction, to the trustee
In bankruptcy, subject to the rights of R. C. Beckett and others. On January
29, 1902, R. C. Beckett filed his petition in the bankruptcy court claiming un
der the mortgage the proceeds of the sale of the goods. On February 24, 1902,
Henry Dugan, trustee in bankruptcy, answered Beckett's petition, alleging that
the mortgage was void as to creditors because Cohen was allowed to remain
In possession of the merchandise and to continue to sell the same. Beckett'.
petition was referred to the referee, and on a hearing before him he foun4

"In trust, to !!ecure R. C. Beckett a promissory note trom me to him tor the
sum ot twenty-three hundred and twenty-five ($2,325.00) dollars, of this day
and date, due and payable on the 1st day of November, 1901, bearing interest
at the rate of 8% from date.

"Now the consideration of this deed of trust is that the said R. C. Beckett
has paid on his Indorsement for said J. A. Cohen and for advancements this
day made to said J. A. Cohen to pay his debts, and for money also this day
advanceo to said J. A. Cohen, to enable him to make cash purchases In a re
plenishment of his said stock of goods now on hand, so as to enable him to
sell the same to the best advantage. And the agreement being that the said
J. A. Cohen is te deposit the net proceeds from said business, over and above
running expenses thereof, each day, to the credit of R. C. Beckett In the Bank
of West Point, Miss., until said indebtedness Is full,. paid off and satisfied, and
It being further agreed that aU the purchases hereafter made by the said J.
A. Cohen are to be for cash from the said fund so advanced, and also, that In
the event of auy other purchases being made, or any other purchases being
made on credit, that th~ seller shall first be notified, In writing, of the exlst
~nce of this trust deed.

"Now, therefore, if thl\l s&id J. A. Cohen shall faithfully comply with aU the
provisions of tbl.e trUl'lt, lind pr.y BIi'.id amount at or before maturity, then this
trust is to be VGhl

"But If said J. A. O1>heZl shaH violate any of the provisions of this deed,
or shaU not hav4l' the same fully paid off ltnd discharged at the maturity there
of, together willi. all Interest, then, in either event, the said trustee at the
request of said R. C. Beckett 6~ his assigns or legal representatives, shall im
mediately take char.ge of aU of said property mentioned and Included in this
trust deed, and In thp. true intent and meaning thereof, and shaU proceed to
sell the same at public outcry to the highest bidder for cash, In front of the
Courthouse dlXlf Gf I"eJd county, after giving ten days' notice of the time,
place and t.n-ml'! <.'1 salll by written or printed notices put up in at least three
public pla,~es In sl;l.id county, aud ont of the proceeds shaU first pay aU the
costs and charges ilJmo.ent to the execution of this trust; and shall then pay
whatever blllanc9 is due to) said R. C. Beckett, until the same is fully paid off
and satisfied, and the balance shall be p&.irl to sald J. A.. Cohen or whoever
may at the time be legally entitled theretl>.

"The said J. C. Bllptist accepts the prov131ons of this trust It the said J.
C. Baptist should die, or remove from the state, county or town, or should
become unable or unwilling or fail or refuse to execute this trust, then said
R. C. Beckett, or his assigns or legal representatives, may appoint another
trustee, who shaH have and exercise the same powers and duties, and this
power to appoint e substituted trustee shall exist as oft~n and so long as 8JIJ'
vacancy from any of the above causes shall occur or exist.

"Witness our signatures this Feby. 26, 1901.
"[Signed]
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and reported to the court that the mortgage was not void on its face, and that
it was not invalid as matter of fact. And he thereupon ordered that the pro
ceeds of the sale of the goods to the amount of $2,177.85, with interest thereon,
be paid to R. C. Beckett by the trustee in bankruptcy out of money in his
hands derived from the sale of the property described in the mortgage. The
referee's report was confirmed by decree of the district court, and thereupon
Henry Dugan, trustee in bankruptcy, appealed to this court, and assigns that
the court below erred in the decree rendered.

T. W. Brame (Ivy & Ivy and Brame & Barnes, on the brief), for ap-
pellant.

R. C. Beckett, pro se.
Before PARDEE, McCORMICK, and SHELBY, Circuit Judges.

SHELBY, Circuit Judge, after stating the case as above, delivered
the opinion of the court.

The appellant's contention is that the mortgage to secure the debt to
Beckett is void under the common law and the statutes of Mississippi.
If that is true, although it was executed more than four months before
the adjudication in bankruptcy, it could not be enforced as a valid lien
on the bankrupt's estate against the creditors of the bankrupt. The
appellant contends (I) that the mortgage is void for actual fraud, and
(2) that it is void on its face. There is nothing in the record to sustain
the first contention. The evidence shows without conflict that Beckett
only sought to secure the payment of a just debt. If it be conceded that
Cohen's conduct was fraudulent after the execution of the mortgage,
there is no proof whatever that Beckett, or the trustee named in the
mortgage, was connected with it, or even had any knowledge of it.
Such fraudulent conduct on the part of the grantor, if it be proved,
would not affect the rights of Beckett under the mortgage. Baldwin
v. Little, 64 Miss. 126, 8 South. 168; Emerson v. Senter, 118 U. S. 3,
6 Sup. Ct. 981, 30 L. Ed. 49. The question to be decided is whether,
as matter of law, the mortgage on its face is valid or invalid. More
than 20 years ago a learned writer on mortgages said that whether a
mortgage of the stock of goods of a trader, which permits the mort
gagor to sell the mortgaged property in the usual course of trade, is
necessarily fraudulent, is one of the disputed questions of our juris
prudence. Jones, Chat. Mort. 379. The same conflict of authority
on the question continues, the courts oOast resort in the several states
differing greatly in their conclusions. 6 Cyc. 1104. In deciding the
question the federal courts follow the decisions of the courts of last re
sort of the state in which the controversy arose, the law on the subject
being regarded as a rule of property. Such a mortgage was by the
Supreme Court held void in Indiana (Robinson v. Elliott, 22 Wall.
513, 22 L. Ed. 758), but it would "not be held, as a matter of law, to
be absolutely void or fraudulent as to other creditors" in Michigan
(People's Savings Bank v. Bates, 120 U. S. 556, 561, 7 Sup. Ct. 679,
30 L. Ed. 754); and such a mortgage is valid in Iowa (Etheridge v.
Sperry, 139 U. S. 266, II Sup. Ct. 565, 35 L. Ed. 171). In the latter
case, after deciding the question as one of local law, the court observed
that: "If this were an open question, we could not be blind to the fact
that the tendency of this commercial age is towards increased facilities
in the transfer of property, and to uphold such transfers so far as they



DUGAN V. BECKETT. 59

are made in good faith." There are well-considered authorities that
sustain the position that it is not fraud per se for the mortgagor of
chattels to retain a power of sale, and that the retention of such power
is only a circumstance to be considered by the court or jury, as the case
may be, in determining the question of fraud in fact. Jones on Chat.
Mortgages (3d Ed.) 379; 6 Cyc. 1104. The mortgage before the court,
the validity of which is in question, is not simply a mortgage on a stock
of goods which permits the mortgagor in the usual course of trade to
sell the mortgaged property, but it contains other provisions which must
be considered in connection with this retained power of sale. It per
mits Cohen, the mortgagor, to retain possession of the merchandise
and to continue his business, and as to the disposition of the money,
the proceeds of sales, it is provided: "And the agreement being that
the said J. A. Cohen is to deposit the net proceeds from said business,
over and above running expenses thereof, each day, to the credit of
R. C. Beckett in the Bank of West Point, Miss., until said indebtedness,
is fully paid off and satisfied." It is provided, also, that if the mort
gagor "shall violate any of the provisions of this deed" the trustee, at
the request of the beneficiary, shall immediately take charge of the prop
erty and foreclose the mortgage. In Robinson v. Elliott, supra, in
which, following the local law, a mortgage was held void, the mort
gagor having retained the power of sale in the usual course of business,
the court was careful to say:

"We are not prepared to say that a mortgage under the Indiana statute
would not be sustained which allows a stock of goods to be retained by the
mortgagor, and sold by him at retail for the express purpose of applying the
proceeds to the payment of the mortgage debt. Indeed, it would seem that
such an arrangement, if honestly carried out, would be for the mutual advan
tage of the mortgagee and the unpreferl'ed creditors."

And in Etheridge v. Sperry, supra, Mr. Justice Brewer, speaking for
the Supreme Court, said:

"In neither of those cases [referring to Means v. Dowd, 128 U. S. 273, 9 Sup.
Qt. 65, 32 L. Ed. 429, and Robinson v. Elliott, supra] is it affirmed that a
chattel mortgage on a stock of goods is necessarily invalidated by the fact that
either in the mortgage or by parol agreement between the parties the mort
gagor is to retain possession, with the right to sell the goods at retail. On
the contrary, it is clearly recognized in them that such an instrument is valid,
notwithstanding these stipulations, if it appears that the sales were to be
for the benefit of the mortgagee."

Under the rule indicated by these cases, the mortgage in question
hereclearly should not be held invalid on its face, unless we are required
to do so by the laws of Mississippi. By statute in Mississippi every
conveyance of goods or chattels, by writing or otherwise, contrived of
fraud or collusion with the intent or purpose to hinder, delay, or de
fraud creditors, is void as against creditors of the grantor. Rev. Code
1892, § 4226. But such conveyance is not void as to subsequent credit
ors unless made with the intent to defraud them. Id. § 4228. In Har
man v. Hoskins, 56 Miss. 142, the court held that a mortgage given by
a merchant on his stock of goods, which authorized him to remain in
possession and continue business under the direction of a named trustee,
was upon its face fraudulent and void. An examination of the case
shows that it is not out of harmony with the cases that we have already
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cit.ed. The mortgage evidently on its face showed that it did not serve
as a genuine security. The mortgagor was left in possession of the
stock of goods, with the power to sell the same, and to make purchases
to replenish his stock in the usual course 'of business. It did not pro
vide that a dollar of the money for which he sold the goods should be
applied to the payment of the debt apparently secured by the mortgage.
The court, in declaring the mortgage void on its face, laid stress on the
fact that "nothing is said about cash sales or money thus derived."
In Joseph v. Levi, 58 Miss. 843, 846, the court held that a like mortgage
was void on its face as to creditors, although it provided for monthly
accounts to be rendered to the trustee, and for payment to him of the
money received, to be applied, however, to payment of the current ex
penses of the business and in making purchases to replenish the stock.
It will be noted that it made no provision for the application of the
proceeds of the sale of the goods in payment of the debt secured. The
court said:

"As the money was not to be applied to the discharge of the debt secured
by the terms of the deed of trust. and was to be kept in the business, the ill
strument is not distinguished from those which have been held to be incurably
vicious and void."

In each of these cases it seems clearly implied that, if provision
had been made in the mortgage for an application of the proceeds of
the sale of the goods to the payment of the debts secured, they would not
have been held void on their face. The fact that the mortgage permits
the mortgagor to hold the property and deal with it does not make the
mortgage void. The rule, as announced in Mississippi, is that "it
is only where the conveyance so unmistakably reserves the right to the
mortgagor to deal with the property mortgaged as his own that all
evidence to the contrary should be excluded as contradicting the writing
that a court can declare the deed fraudulent in law." Britton v. Cris
well, 63 Miss. 394, 401. The provision in the mortgage in question
here requiring the proceeds of the sale of the goods to be applied to the
payment of the debt secured by the mortgage makes it unlike the
mortgages which the Supreme Court of Mississippi holds to be neces
sarily invalid. The court is of the opinion that the mortgage, on its
face, is not invalid.

The decree of the District Court is affirmed.

ALEXIS v. UNITED STATES.

(Circuit Court of Appeals, Fifth Circuit. April 5, 1904.)

No. 1,134.

1. LARCENY FROM THE MAlLS-INDICTMENT-STAMPED PACKAGE.
In a prosecution under Rev. St. U. S. § 5467 [U. S. Compo St. 1901, p.

3691], for larceny from the mails, an indictment charging tbat the stolen
package bad been placed in the mail, and came into defendant's possession
in bis capacity as a mail clerk, was sufficient to authorize the admission
of evidence that the package had been stamped, and the manner of such
stamping.
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2. SAME-NAMES OF PERSONS-IDEM SONANS.
Where an indictment charged defendant with extracting from the mails.

embezzling, and stealing the contents of a package addressed to "L. Krow
der," evidence that the package was addressed to "L. Krower" did not
constitute a variance, such names being idem sonans.

8. SAME-TRIAL-REOPENING CASE.
Where there was nothing in defendant's affidavit accompanying his ap

plication to have the case reopened, and to be permitted to introduce
further evidence after the testimony had been closed, either as to the
nature of the evidence sought to be added, as to the witnesses by whom it
was expected to be given, or the reason why it had not been offered sooner,
to require the granting of the application, it was not an abuse of the
court's discretion to deny the same.

4. SAME-REQUESTS TO CRARGE.
'Vhere, in so far as requests to charge were correct, they were given

by the court, either in modifications thereto or in the general charge, and
each of them contained matter that was either erroneous, or not pertinent
to the proof, the requests were properly denied.

5. SAME-INSTRUCTIONS-WITNESSES-CREDIBILITY OF ACCUSED.
Where the court charged that defendant had a perfect right to testify,

and, having done so, his testimony should be treated like that of any other
witness, and that it was for the jury to find whether or not he had told
the truth, it was not error to add that, in considering defendant's testi
mony, which, if true, entitled him to an acquittal, the jury should consider
the very grave interest which he had at stake in the case.

6. SAME-REASONABLE DOUBT.
Where the court properly charged the law relating; to reasonable doubt,

and declared that defendant was presumed to be innocent, and that such
presumption obtained until the government convinced the jury beyond a
reasonable doubt that he was guilty, it was not error to add that, if a
doubt arose which was an unreasonable doubt, the jury should pay no at
tention thereto.

7. SAME-OMITTED INSTRUCTIONS.
The omission of the court to give instructions that were not requested

by defendant was not ground for reversal.
8. SAME-NEW TRIAL-PRESENCE OF DEFENDANT.

A defendant in a criminal case has no right to be personally present at
the hearing of a motion in his behalf for a new trial, and his absence at
such hearing will not invalidate a sentence subsequently passed on him.

In Error to the Circuit Court of the United States for the Eastern
District of Louisiana.

W. W. Howe, U. S. Atty.
W. O. Hart, for defendant.
Before PARDEE, McCORMICK, and SHELBY, Circuit Judges.

McCORMICK, Circuit Judge. The indictment in this case con-
tains two counts, each based on the last paragraph of section 5467 of
the United States Revised Statutes [U. S. Compo S1. 1901 , p. 3691],
which is substantially as follows:

"Any such person (that is, any such post office employ~) who shall steal
any of the things aforesaid (that is, the contents out of any letter, packet,
bag or mail of letters) which shall have come into his possession, either in
the regular course of his official duties, or in any other manner whatever,
and provided the same shall not have been delivered to the party to whom
it is directed, shall be punishable by imprisonment at hard labor," etc.

"If 8. See Criminal Law, vol. 15, Cent. Dig. § 2412.
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The charging part of each of these counts was, substantially, that on
the 16th day of February, 1900, at the city of New Orleans, the de
fendant, being then and there employed in a department of the postal
service of the United States, to wit, as a clerk in the post office at the
city of New Orleans, did unlawfully, willfully, and feloniously steal,
take, and carry away (certain articles named), all being the property
of one F. M. Hamilton, and the (articles named) were then and there
stolen and taken as aforesaid by the said George D. Alexis from and
out of a certain package then lately "put into the mail" of the United
States at the post office in said city of New Orleans, and which then
and there had come into his possession in his capacity as such clerk, as
aforesaid, and by virtue of his said office and employment; and the
said package was directed in the tenor following, that is to say, "John
W. Francis, care of W. R. Irby & Co., New Orleans, La.," and had not
been delivered to the party to whom the same was directed, contrary
to the form of the statute, etc. In the second count the articles named
were different, the ownership laid the same, and the count in other
respects the same, except that it alleges that the said package was
directed in the tenor following; that is to say, "Leonard Krowder,
New Orleans, La." There was a general verdict of guilty on both
counts, and the accused was sentenced to imprisonment at hard labor
for a term of one year and one day. This sentence does not exceed
the punishment that might have been imposed on either one of the
counts of this indictment.

The first, third, and fifth errors assigned relate to the admission of
evidence in reference to the fact of the package having been stamped,
the manner in which it was stamped, and the absence of an allegation
in the count as to its having been stamped at all. These assignments
are not well taken, because it was not necessary to allege that the
package was stamped. Neither the language of the provision of the
statute under which the indictments were found nor the reason of the
statute requires any such allegation. The indictment having charged
that the package then lately put into the mail had come into his pos
session in his capacity as such clerk was sufficient averment on that
point to admit the evidence over defendant's objection taken when the
evidence was offered. United States v. Hall (D. C.) 76 Fed. 568.

The second assignment is not well taken. It is in these words:
"Because the court erred in allowing L. S. 'Woods, a witness on behalf of

the United States, to testify on December 20, 1901, regarding the contents of
the package said to have been addressed to L. Krower, when the indictments
charge defendant with abstracting, embezzling, and stealing the contents
of a package addressed to L. Krowder."

The tenth assignment presents the same question.
"A name need not be correctly spelled in an indictment, if substan

tially the same sound is preserved. The following are cases in which
the variance between the names as alleged and as proven was at least
as great as in the present, and in which it was held that the variance
was not material: Bubb and Bopp [Myer v. Fegaly], 39 Pa. 429 [80
Am. Dec. 534]; Heckman and Hackman [Bergmann's Appeal], 88
Pa. 120; Hutson and Hudson [Cato v. Hutson], 7 Mo. 147; Shaffer
and Shafer [Rowe v. Palmer], 29 Kan. 337; Woolley and Walley
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[Power v. Woolley], 21 Ark. 462; Penryn and Pennyrine '[Elliott v.
Knott], 14 Md. 121 [74 Am. Dec. 519]." Faust v. United States, 163
U. S. 452, 16 Sup. Ct. I I 12, 41 L. Ed. 224.

The fourth assignment of error is directed to the action of the court
in not reopening the case for further evidence after the testimony had
been closed. There was nothing in the affidavit accompanying the ap
plication either as to the nature of the evidence sought to be added
to what had already been received, or as to the witnesses by whom it
was expected to be given, or as to reason why they had not been of
fered sooner, to require the reopening of the taking of proof. The
motion was addressed to the discretion of the trial judge, and his dis
cretion was properly exercised.

The sixth, seventh, and ninth assignments of error are based on the
refusal of the judge to give certain requested charges. So far as
these requests were correct, they were given by the judge, either in cer
tain modifications thereof that he made and gave, or in his general
charge, and for this reason, and also because each of them contained
matter that was either not sound or not pertinent to the proof, they
were rightly refused.

The eighth error assigned is substantially embraced in the seventh.
The eleventh error assigned is because the court erred in the general

charge in giving this part thereof to the jury, to wit:
"Therefore I say to you, in considering the testimony of the defendant,

which, if true, entitles him to acquittal, you are to consider the very grave
interest that he has at stake in this case."

This is only the closing line of the judge's charge on this subject.
This is the context:

"When a defendant in a case of this kind takes the stand (which he has a
perfect right to do), he is subjected to all the obligations of a witness, and
his testimony is to be treated like the testimony of any other witness; that
is to say, it will be for you to say, remembering the matter of his testimony,
and the manner in which he gave it, his cross-examination, and everything
else in the case, whether or not he told the truth. Then, again, it is for you
to remember-you have a perfect right to do so, and it is your duty to do so
-the very grave interest the defendant has in this case. Now, that does not
mean, and you must not understand me to say that it means, that whenever
a man is accused of a crime, and takes the stand in behalf of himself, he
will naturally commit perjury; but, of course, as he places himself as a wit
ness, he stands like any other witness. But his interest, or bias, or anything
else that may affect his testimony, is a matter which, of course, the jury is
bound to take into consideration. Therefore I say to you, in considering the
testimony of the defendant, which, if true, entitles him to an acquittal, you
are to consider the very grave interest which he has at stake in this case."

This charge is not erroneous. Reagan v. United States, 157 U. S.
30I-3 II , 15 Sup. Ct. 6IO, 39 L. Ed. 709.

The twelfth error assigned is:
"Because the court erred in the general charge by giving this part thereof

to the jury, to wit: 'Of course, if a doubt arising in your mind is an unrea
sonable doubt, you should pay no attention to that doubt.' "

The judge had, in the language used by the defendant's counsel in
one of his requests, given the jury the following:

"The case of the United States against the defendant must be made out
completely to your satisfaction, and beyond all reasonable doubt."
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Afterwards, in the general charge, he instructed the jury thus:
"In a case of this kind you cannot find the defendant guilty, unless you are

satisfied of his guilt beyond a reasonable doubt. You must remember that
in a criminal case tIle amount of proof that is required on the part of the
government is different from the amount of proof that is required of the suc
cessful party in a civil suit. In a civil suit the verdict goes in favor of tIle
party who has the preponderance of proof. That means the party who has
more proof than the other side. But in a criminal case you start out with
the presumption that the man brought to the bar of the court is an innocent
man, and the jury sit in their seats, and await the time, if it ever comes,
when the g\)vernment convinces them beyond a reasonable doubt that the Ulan
is guilty. Whenever that condition of things is produced in your minds, then
it is your bounden duty to find the defendant guilty, regardless of what the
consequences may be; and if you are satisfied beyond a reasonable doubt that
the defendant is guilty, then you have no right to withhold that verdict sim
ply because of some qnestion of sentiment on ~'our part, or some question of
mercy, or some question of prejudice. ... ... ... While I have said to you
tlIat you must be convinced be~'ond a reasonable doubt, do not make tIle mis
take to believe that you must be satisfied beyond all possible doubt, because
that is not the law, and it would not be reasonable, either, that you must
be satisfied beyond every possible doubt. There is notlIing certain except in
the domain of mathematics. I do not know what could be proven beyond
all possible doubt All that you are called upon to do is to determine wheth
er or not this defendant has been proven to you to be guilty in such a way
that there is no reasonable doubt arising in your minds. Of course, if tIle
doubt arising in your minds is an unreasonable doubt, you should pay no
attention to that doubt. But if, as reasonable men, considering a matter of
grave importance, you should come to the conclusion that a certain amount
of proof establishes that conclusion in such a manner that you have no rea
sonable doubt about it, then that is the condition of mind in which you must
be before you find this man guilty; but you are not required to go beyond
that and be convinced beyond every possible doubt"

The thirteenth assignment of error is:
"Because the court erred in not specially charging the jury as to their du

ties under each count of the indictment, and that they might acquit as to one
and convict as to the other."

It is no ground for reversal that the court omitted to give instruc
tions that were not requested by the defendant. Isaacs v. United
States, 159 U. S. 487, 16 Sup. Ct. 51,40 L. Ed. 229.

The fourteenth assignment of error presents an action of the trial
judge which is not reviewable in this court.

The fifteenth assignment of error-that the court erred in overruling
the motion in arrest of judgment-is disposed of by the action we have
taken on the previous assignments. The grounds of that motion were
the same as the suggestions of error we have already considered.

The sixteenth and last error assigned is:
"The court erred in hearing and deciding the application made for a new

trial when defendant was not present in court."

"A defendant in a criminal case has no right to be personally present
at a hearing of a motion in his behalf for a new trial; and his absence
will not invalidate a sentence subsequently passed upon him." This is
the syllabus to the case of Commonwealth v. John S. Castello, 121
Mass. 371, 23 Am. Rep. 277. Judge Gray, who delivered the opinion
in that case, uses this language:

"The rule that the defendant has a right to be present at every step of the
proceedings against him in behalf of the commonwealth, from arraignment
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to sentence, does not apply to a motion for new trial, which is not a necessary
step in those proceedings, and is not made by the commonwealth, but by the
defendant himself, and is addressed to the discretion of the court, and is not
followed by any new judgment against him."

Montgomery v. United States, 162 U. S. 410, 16 Sup. Ct. 797, 40 L.
Ed. 1020; Coffin v. United States, 162 U. S. 664, 16 Sup. Ct. 943, 40
L. Ed. II09; Sparf and Hansen v. United States, 156 U. S. 51, IS Sup.
Ct. 273, 39 L. Ed. 343-are referred to in support of the general views
advanced in the foregoing opinion.

Having noticed the numerous grounds of error assigned, we find
them all without merit, and the judgment is therefore affirmed.

AMElRICAN S. S. co. v. AMERICAN STEEL BARGEl CO. et aL

(Circuit Court of Appeals, Sixth Circuit. April 2, 1904.)

No. 1,251-

L COLLISION-CONTRIBUTORY FAULT-BuRDEN AND MEASURE OF PROOF.
Where the fault of one vessel is palpable and adequate to account for a

collision, she cannot impugn the management of another vessel, except on
clear proof of contributory fault.

2. SAME-STEAMER PASSING BETWEEN MEETING Tows.
The Crescent City, a large lake steamer, laden with iron ore, when com

ing down the St. Clair river, at night, overtook and attempted to pass
the steamer Trevor, with two barges in tow tandem, each on a line 750
feet long, just as they were passing round the Southeast Bend. At the
same time the Maricopa, with the large barge Manila in tow, both in
water ballast, was passing up. The meeting vessels were within sight
of each other's lights when the Crescent City started to pass the overtaken
tow, and soon thereafter passing signals were exchanged, and in pursuance
thereof the descending steamer and tow kept toward the western side of
the channel, while the Maricopa and tow were as close as possible to the
eastern bank. As the Maricopa was rounding the bend she was passed
by the Crescent City, which then took a straight course, making toward
the Canadian or eastern shore, and kept it without checking her speed
of about 12 miles by the land until she collided with the Manila, then
sheered off, and struck the towline behind the Trevor, throwing her across
the channel, where she was struck by the first tow before she couid get
out of the way. There was a distance of about 200 feet between the
ascending and descending tows. The Trevor was going at a speed of
9V2 miles by the land, and the Maricopa of 8 miles. '£here was a
wind from the southeast, which tended to drift the Manila toward
the center of the channel. Held, that the Crescent City was clearly in
fault, both because of her excessive speed while trying to pass between
the two tows at such a place, and for the course she took after passing
the Maricopa, directed toward the course of the Manila; that neither of
the other vessels was in fault, the speed of the Maricopa apparently being
necessary to prevent the Manila from drifting, and it appearing that the
latter was following her steamer, and did all that was possible to avoid
the collision.

Cross-Appeals from the District Court of the United States for
the Eastern District of Michigan.

Goulder, Holding & Masten, for appellant.
Hermon A. Kelley (Hoyt, Dustin & Kelley, of counsel), for appellee

American Steel Barge Co.
129 F.---6
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John C. Shaw (Charles B. Warren, William B. Cady, and Herbert
K. Oakes, of counsel), for appellee Minnesota S. S. Co.

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges.

RICHARDS, Circuit Judge. The series of collisions out of which
this case arose took place on the St. Clair river between 8 and 9 o'clock
the night of August 9, 1899. The night was dark, but clear. A wind
was blowing across the channel from about S. S. E., probably strong
enough to drift a slow~going. tow. Six vessels were involved. T~e

wbaleback steamer John B. Trevor, with the barges 131 and 1I8 m
tow, all loaded with are, was bound down, followed by the steamer
Crescent City, also loaded with are, while the steamer Maricopa, with
the barge Manila in tow, both in water ballast, was bound up. The
Trevor was 308 feet long, the "131" was 292 feet, and the "1I8" was 285
feet. The tow lines were each about 750 feet long. The Trevor and
her barges each drew about 18 feet, and were making about 70
miles an hour through the water. The Crescent City was 426 feet
long, drew about 18 feet, and was making about 10 miles through the
water, or 12 miles by the land. The Maricopa was about 428 feet long,
and the Manila about 450 feet long; the towline between being about
800 feet long. The Maricopa drew about IS feet aft and I or 2 feet
forward, the Manila drew about 7 feet aft and 6 feet fonvard, and their
speed was about 10 miles an hour through the water, or about 8 by
the land. The scene of the collisions was what is known as the "South
east Bend," beginning about 2;4 miles above the upper end of the St.
Clair Flats Ship Canal. The river here winds through the low marsh
land known as the "St. Clair Flats." There is nothing on the Canadian
side to obstruct the view. So a vessel entering the upper end of the
bend commands the entire bend and river to the ship canal. The
navigable channel varies in width, being about 900 feet at the points
of collision, but less above, and is very crooked; a descending vessel
turning from a course about northwest to a course almost southwest,
while an ascending vessel swings from a course about northeast to a
course nearly southeast. When the Crescent City reached the bend,
coming down. she was fast overtaking the Trevor and her tow. The
Maricopa and Manila were then approaching or entering the bend, com
ing up, and their lights were in plain view over the flats on the
Canadian side. The Crescent City gave a two-blast signal, which was
answered, and proceeded, without checking her speed, to pass the
Trevor tow to port. While the Crescent City was thus overtaking
and passing the Trevor tow in the bend, the Trevor, and later the
Crescent City, exchanged one-blast signals with the Maricopa, thus
agreeing to pass port to port, which required the Crescent City to
direct her course between the Trevor tow and the Maricopa tow. The
Crescent City met and passed the Maricopa safely. The distance be
tween the Maricopa and the Trevor tow at that time was at least 200
feet, and between the Crescent City and the Maricopa between 50 and
75 feet. The Maricopa was on a curved course, gradually swinging,
under a port wheel, around the bend. The Manila was following her.
About this time the Crescent City adopted a southwesterly course, bear-
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ing towards the Canadian shore, which is described by her captain.
This course was straight, and she kept it without checking her speed
until she collided with the Manila; the port bow of the Crescent
City coming in contact with the port quarter of the Manila. The dis
tance between the Manila and the Trevor at this time was about 200
feet. From this collision the Crescent City sheered sharply to star
board, and brought up in the bight of the towline between the Trevor
and the "131," barely missing the stern of the Trevor. The Trevor
was thrown broadside the channel, heading for the Canadian shore.
She backed, and, as the towline dropped below the stem of the Crescent
City, cut it. The Crescent City then went ahead and under a star
board helm, straightened up, and passed on down. The Trevor imme
diately started her engines, but, before she could get out of the way,
the "131," coming down at a speed of about 6 miles, struck her on the
port side aft, staving a large hole, and making it necessary to beach her
on the Canadian bank. The court below condemned the Crescent City,
the Maricopa, and the Manila-the first two because of their speed, and
the last because of her position; taking the view that the stern of
the Manila was wrongfully in the course of the Crescent City, but that,
if the Crescent City and the Maricopa had checked down after signal
ing to pass, there would have been time, after discovering the danger
ahead, to avoid the collision. The Trevor and her barges were held
blameless. From the decree based on this finding, the parties have ap
pealed.

1. The negligence of the Crescent City was palpable and persistent.
It began with her speed, was aggravated by her course, and rendered
inexcusable by her persistence in both, despite a threatened collision.
When she reached the upper end of the bend,she had a clear view of
the canal. She could see not only the Trevor tow in the bend ahead,
going down, but the Maricopa tow below it, coming up. She should
have considered the danger of trying to pass these tows in that crooked
channel. without checking her speed. But she wanted to pass the
Trevor tow before it should reach the canal, so as not to be delayed
there, and for this reason kept her speed, and hurried headlong between
the descending and ascending tows. As was said in The Syracuse, 9
Wall. 672, 676, 19 L. Ed. 783: "She had no right thus to hurl her
self like a projectile into the midst of the vessels before her, taking the
hazard of the consequences." So much the learned judge below found,
and we concur in this conclusion.

2. But the fault did not end with the speed, for the Crescent City,
before she was out of the bend or had passed the Maricopa, adopted a
straight course, which converged toward the Canadian side, up which
the Maricopa and Manila were then working on a curved course.
The Crescent City had not yet passed the "131." The straight course
taken constituted a short cut across what remained of the bend, inevit
ably carrying the Crescent City close to the course of the Maricopa
tow. Such a course, under the circumstances, was inexcusable, yet
it is clear it was taken. The captain of the Crescent City says that
when they met the Maricopa his boat was going steady on a straight
course. "There is a little curve there, but we were going straight
then." This course was not changed until he struck the Manila. He
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marked this course upon the map, and the point of collision was where
the line approached the Canadian side. The second mate stated they
were working toward the Canadian shore while passing the Maricopa.
The captain of the "131" said the Crescent City was heading a point or
a point and a half further toward the Canadian bank than he was.
The captain of the Maricopa testified that, when the Crescent City
passed him, she appeared to be heading not quite a point on to the
Canadian side. The second mate stated that, when the Crescent City
passed the Maricopa, she was drawing in all the time on their course.
All this makes it plain that the Crescent City took a course which car
ried her over toward the Canadian shore. At this time there was a
space, variously estimated at between 200 and 300 feet, left for her be
tween the descending and ascending tows. All the vessels were in
the bend. The Trevor and her tow were on the American side of
the range,. near the middle of the channel. The Maricopa, with the
Manila 800 feet behind, was gradually swinging around the bend, hug
ging the Canadian bank. She was without cargo, and so was her
tow. The Manila was a very large barge-450 feet long-and was
drawing only 6 feet forward and 7 feet aft. She exposed a broad sur
face to the wind, and the wind was blowing across the channel from
the Canadian side. Under these circumstances, in order to prevent the
Manila drifting to leeward, it may have been advisable not only to tow
her at a good speed, but to some extent to hold her in to the wind.
Such being the situation, it was the plain duty of the Crescent City to
divide the space between the two tows and follow a winding course,
keeping her distance from the ascending tow until she had cleared it.
Instead of doing this, in reckless disregard of the existing conditions,
the Crescent City laid her course a point or a point and a half more
toward the Canadian side than the course of either the descending
or ascending tows, and, with strange persistence, held it until she
struck the Manila.

3. The captain of the Crescent City admitted that when abreast the
stern of the Maricopa he discerned the Manila, and realized she was
across his course. At that time a distance of some 1,200 feet separated
the Crescent City and the aft quarter of the Manila. The captain was
asked whether he tried to change his course or check his speed, and an
swered that he did not. He was asked, "Why not?" and gave three
different excuses: First, that he did not have time; second, that he
did not think it was necessary; and, third, that he did not have room.
None of these excuses are satisfactory. In our opinion, there was
time and opportunity both to check and to port. If this had been done,
we cannot but believe the Crescent City would have cleared the Manila.
Twenty feet to starboard would have taken her by. There was ample
space between the Manila and the Trevor to have made this maneuver.
The captain stated there was at least 200 feet. ·Why nothing was done,
we can hardly conjecture.

4. We come now to consider the conduct of the Manila and the
Maricopa. The lower court conrlemned both-the former on account
of her position, the latter on account of her speed. For the reasons
we have given, the fault of the Crescent City is palpable. Both her
speed and her course were reckless and inexcusable. The doctrine of
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The City of New York, I47 U. S. 72,85, I3 Sup. Ct. 2II, 37 L. Ed. 84.
followed by this court in The Australia, I20 Fed. 220, 224, 56 C. C. A.
S68, is therefore applicable. The fault of the Crescent City being ade
quate to account for the collision, she may not impugn the manage
ment of either the Manila or the Maricopa without clear proof of con
tributing faults on their part. As was said by the Supreme Court in
the case of The Victory, I68 U. S. 4IO, 423, I8 Sup. Ct. I49, ISS, 42
L. Ed. 5I9, quoted by this court in the case of the steamer Philip
Minch, I28 Fed. S78:

"As between these vessels, the fault of the VIctor being obvious and inex
cusable, the evidence to establish fault on the part of the Plymothian must
be clear and convincing in order to make a case for apportionment."

Now, the charge against the Manila (sustained by the lower court)
is that she got into the path of the Crescent City by failing to follow
her steamer, and that against the Maricopa is that she towed the
Manila too fast to permit her to get out of the way of the Crescent
City. But if the Crescent City had no right to take the course she did,
then the Manila did not get into her path. It was not the path of
the Crescent City, but that of the Manila, which was infringed. If the
Crescent City had divided the space between the two tows, she would
not have been against the Manila when the Manila was 200 feet from
the Trevor. The Crescent City made no complaint of the course of
the Maricopa, and the proof fails to show that the Manila was not fol
lowing the Maricopa as closely as prudent navigation permitted. In
rounding the bend with the wind off the Canadian shore, she may have
tailed some-it may have been advisable to hold her up some. But this
should have been foreseen and allowed for by the Crescent City.
The apparent swing of the Manila's stern into the stream was doubtless
the result partly of her proper navigation in rounding the bend with a
wind abeam, and partly of the wrongful course of the Crescent City.
If the Crescent City had been pursuing a course midway between
the two tows, and parallel with theirs, the stern of the Manila would
not have seemed to swing out into the stream. It is conceded that,
when the Crescent City was discovered bearing down upon the Manila,
every precaution was taken on the latter. Her helm was gradually
ported until hard aport, and, when the Crescent City reached her bow,
was put hard astarboard. As to the speed of the Maricopa: This
steamer was proceeding at about IO miles an hour through the water,
or 8 by the land. The signal of the Crescent City compelled her to
take the Canadian side, from which the wind was blowing. It was
necessary not only to keep close to that side, but to keep her tow there;
that is, to keep going at a speed which would prevent the tow from
drifting. Her master testified that he considered it imprudent to check
down, for fear the Manila would sag to leeward. Under the rule, the
proof must satisfy us that the master of the Maricopa was clearly
wrong in not checking down. It does not. Both as to the Manila and
the Maricopa, the evidence fails to meet the rule which we have
quoted. In neither case is it so clear and convincing as to establish the
fault charged. Weare not satisfied that the Manila was where she
had no right to be, nor are we convinced that the Maricopa was tow
ing the Manila at too great a speed.
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5. The second collision-that between the Trevor and the "131"
can be disposed of in a few words. The Crescent City, being at fault
ill the collision with the Manila, must be held responsible for the
collision with the towline between the Trevor and the "131." The sole
question is whether the Trevor or the "131" neglected to do anything
that could have been done to avert or avoid the collision which took
place when the Crescent City got out from between them and passed
on down. We are not satisfied that anything effective could have
been done. The vessels were then in extremis. There was no time for
either the Trevor to acquire headway, or the "131" to respond to a
port helm. They were so close together and the time so limited that
the accident was inevitable.

The decree of the court below is reversed, and the case remanded,
with directions to assess the damages and costs against the Crescent
City.

NATIONAL SURETY CO. v. UNITED STATES.

(Circuit Court of Appeals, Eighth Circuit. March 21, 1904.)

No. 1,936.

1. BOND OF LETI'EB CARRIER-LIABILITY OF SURETy-COLLECTING LETTERS TO BE
REGISTERED.

The bond of a letter carrier and of his surety for the faithful discharge
of the duties and trusts imposed upon the former as a letter carrier,
"either by the postal laws of the United States or the rules and regulations
of the Post-OtIice Department of the United States," binds the surety for
the faithful discharge by his principal of the duty of collecting letters and
packages to be registered which was imposed upon the letter carrier by an
order of the Post-Office Department during the term of the bond.

2. SAME-CONSTRUCTION-AccORDI!m TO LAWS AND REGULATIONS.
The parties to a bond for the faithful discharge of the duties of an

office according to laws and regulations, which the obligee has the right
and power to change at any time, necessarily contemplate and intend to
guaranty thereby the discharge of the duties of the office imposed upon
the principal by the subsequent legislation or regulation of the obligee
during the term of the bond, which are within the scope of the office, and
are germane to, and naturally connected with, its duties when the bond
is made. They do not warrant or intend to guaranty the discharge of
duties beyond the scope of the office, disconnected with its business or
foreign to its duties at the time of the execution of the bond.

3. SAME-DUTY OF COLLECTING LETTERS TO BE REGISTERED GERMANE TO FORMER
DUTIES.

The duty of collecting letters and packages to be registered imposed
upon letter carriers by the order of the Postmaster General of December
5, 1899, is within the scope of the office of a letter carrier, and germane to
previous duties pertaining to it.

4. SAME-UNITED STATES MAY RECOVER OF SURETY FOR THEFT BY PRINCIPAL
BAILEE FOR HIRE.

The United States may maintain an action against the surety on the
bond of a letter carrier who has stolen letters to be registered for the value

'If 1. Liabilities of sureties for acts of officers under color of office, see note
to Chandler v. Rutherford, 43 C. C. A. 222.

11 4. See Bailment, vol. 6, Cent. Dig. §§ 98-100, 136.
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of the contents of the stolen letters, where the contents of no single letter
exceeded $10 in value, although the owners of the letters have made no
claim against the government for indemnity, and notbing bas been paid
to them.

A bailee for bire of services may maintain an action of trespass, trover,
or conversion for the disturbance of bis possession by a wrongdoer, and
may recover the value of the property as damages.

(Syllabus by the Court.)

In Error to the District Court of the United States for the District
of Nebraska.

Ralph W. Breckenridge (Charles J. Greene and James C. Kinsler, on
the brief), for plaintiff in error.

W. S. Summers and S. R. Rush, for the United States.

Before SANBORN, THAYER, and HOOK, Circuit Judges.

SANBORN, Circuit Judge. On April I, 1899, 79 letter carriers at
the city of Omaha in the state of Nebraska, as principals, and the Na
tional Surety Company, as their surety, gave a bond to the United
States in the sum of $79,000, conditioned that if each of the principals
"shall faithfully perform all the duties and trusts imposed upon him
as such letter carrier either by the postal laws of the United States or
the rules and regulations of the post-office department of the United
States and shall faithfully account for and pay over to the postmaster
at Omaha, Nebr., all moneys which shall come into his hands as such
letter carrier, and shall, upon the termination of his office, return to
the proper officer all property of every kind and description which
shall be in his possession as such letter carrier," then the obligation
should be void, but otherwise of force. At the time this bond was
executed these letter carriers were forbidden to collect or receive let
ters or packages to be registered, but it was a part of their duties to
deliver registered mail, and to collect and deliver other letters and
packages. Postal Laws & Regulations 1893, § 1049. In December,
1899, the Postmaster General made an order to the effect that letter.
carriers in the residential districts of certain cities, one of which was
Omaha, should collect certain letters to be registered. Order No. 762,
Dec. 5, 1899; Postal Laws and Regulations 1902, § 805. Under this
order, John Eich, one of the principals in the bond, collected three let
ters to be registered, which contained, respectively, $6, $3.5°, and
$r .50, and rifled them of their contents. The United States has made
no restitution of any of this money to either of the senders or addressees
of the letters. It has, however, brought this action against the surety
company to recover the $11 which the letters contained, and a judg
ment for that amount has been entered in its favor, pursuant to a per
emptory instruction to the jury that the plaintiff was entitled to their
verdict.

The peremptory instruction of the court, and the judgment which
followed it, are challenged in this court upon two grounds: (r) That
the imposition of the duty of collecting letters and packages to be
registered, upon the principal, Eich, after the bond in suit was given,
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added to the duties of the office of the letter carrier a new dutv and a
new responsibility, for which the surety was not liable upon its bond;
and (2) that the United States is entitled to no recovery in any event,
because it has neither incurred any liability, nor suffered any loss, by
the theft of the money by the principal in the bond.

The agreement of a surety must be strictly construed. His respon
sibility may not be extended by implication beyond the terms of his
bond. An additional liability, which his contract does not clearly show
to have been within the reasonable contemplation and intention of the
parties to it when it was made, cannot be imposed upon him by the
subsequent action of the obligee or of the principal in the bond. Miller
v. Ste,vart, 9 Wheat. 680, 701, 6 L. Ed. 189; U. S. v. Singer, 82 U. S.
1II, 122, 21 L. Ed. 49.

But the contract of a surety, like all other contracts, must have a
reasonable construction-an interpretation, which, while it carefully
restricts his responsibility to that which he agreed to undertake, does
not fail to hold him to that liability which, by the plain terms of the
agreement, he contracted to assume. The surety in the case in hand
agreed with the United States to be liable for the faithful discharge
by its principal, Eich, of all the duties and trusts imposed upon him
as a letter carrier either by the posta11aws of the United States, or by
the rules and regulations of the Post-Office Department of the nation.
When this bond was executed the United States had the right and
power, by act of Congress, and the Postmaster General had the right,
by rule or order, to increase, diminish, or modify the duties of the
principal in this bond, as a letter carrier, at any time they saw fit; and
all the parties to this contract were aware of this fact. The proposi
tion has become too well settled to admit of discussion that an obliga
tion of a surety for the faithful discharge of the duties of an office
according to the laws and regulations which prescribe those duties.
made to one who has the right and power to change such laws and
regulations at any time, is, in its true interpretation and meaning, a
contract for the faithful discharge of the duties of the office according
·to the laws and regulations, not only as they are at the time when the
bond is made, but also as they shall subsequently become during the
term of the bond, provided only that subsequent legislation or regula
tion adds no new duty or responsibility which is not germane to the
duties or within the scope of the office at the time of the making of
the bond. All duties prescribed by subsequent legislation or regula
tion which are of the same kind as those previously pertaining to the
office, which are within its scope and which naturally belong to its busi
ness, are within the reasonable contemplation and evident intention of
the parties to such a contract, because they know the necessity and
probability of changes in the duties of the office, and the bond binds
principal and surety alike for their faithful discharge. U. S. v. Singer,
82 U. S. III, 122, 21 L. Ed. 49; U. S. v. Powell, 81 U. S. 493, 500,
20 L. Ed. 726; U. S. v. Gaussen, 25 Fed. Cas. 1267, 1269, No. 15,192;
Postmaster General v. Munger, 19 Fed. Cas. 1099, lI03, No. II ,309 ;
Boody v. U. S., 3 Fed. Cas. 860, 864, No. 1,636; White v. Fox, 22
Me. 341,347; U. S. v. McCartney (C. C.) I Fed. 104, 106, III; Chad
wick v. U. S. (C. C.) 3 Fed. 750, 755; King v. Nichols, 16 Ohio St.
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82; U. S. v. Cheeseman, 25 Fed. Cas. 414, No. 14,79°; Murfree on
Official Bonds, §§ 7I1, 712, 713.

When this bond was executed the collection and distribution of let
ters and packages which were not registered, and which might never
theless contain money or other articles of value, and t?e distributi~)11
of registered letters and packages, were some of the duties of the pnn
cipal as a letter carrier. The collection of letters and packages to
be registered was a duty of the same kind as the duty of the .di~tribu
tion of registered letters and packages. It was a duty wlthm the
scope of and naturally connected with the business of the office. J:Ience
the liability of the surety for its discharge falls within the true mter
pretation of its obligation to answer for the faithful d!scharg~ of the
duties of its principal according to the laws and regulations whIch pre
scribe them.

The second objection to the judgment is that the United States has
neither incurred any liability nor suffered any loss by the theft of the
contents of the letters, and hence it cannot maintain an action for dam
ages on account of it. In support of this contention, attention is called
to the fact that section 3926 of the Revised Statutes [U. S. Compo St.
19°1, p. 268s]·provides that the Postmaster General shall make rules
under which the owners of first-class registered matter shall be indem
nified by the United States for losses thereof through the mails, to
amounts not exceeding $10 for anyone registered piece; that such
rules have been prescribed; that these rules require that claims for
indemnity shall be made within one year from the dates of the losses
(Postal Laws & Regulations 19°2, § 900); that there is no averment or
proof that any claim for indemnity for the loss of any of the moneys
here in question has ever been made; and that the government admits
that it has never paid anything to anyone on account of it. The right
of the nation, however, to a recovery in this action, is not necessarily
limited by the acts or omissions of the owners of the stolen money since
the theft. It depends upon the facts and circumstances when the mon
ey was stolen. \Vhen this was done, the money was in the custody~

the possession-of the United States under its contract with those who
had intrusted the letters to its care to safely carry and deliver them to
their addressees for the valuable consideration which it had received
by virtue of the stamps upon the letters which had been purchased from
it. The contract between the United States and the owners of the
letters was a bailment of the class known as "locatio operis mercium
vehendarum." It was a carrier-a bailee of the letters and their con
tents for hire of labor or services. From this carrier or bailee Eich
took and converted the letters and their contents to his own use. But
a bailee may maintain an action of trespass, of trover, or of conver
sion against a wrongdoer for his disturbance of his possession of the
property. The Beaconsfield, IS8 U. S. 303, 307, 15 Sup. Ct. 860, 39
L. Ed. 993; The New York (D. C.) 93 Fed. 495, 499; Shaw v. Kaler,
106 Mass. 448; Eaton v. Lynde, IS Mass. 242; Burdict v. Murray, 3
Vt. 302, 21 Am. Dec. 588. The United States, therefore, was not
without sufficient interest in the subject-matter to enable it to r~cover

of Eich, the letter carrier, the entire value of the property he took, as
its damages for the conversion of the money. But Eich converted the
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letters and their contents when he was in the act of performing his
duty of collecting and delivering them to the postmaster at Omaha,
and when he and the surety company were under an agreement with
the plaintiff that they would pay. all damages, not exceeding $r,ooo,
which resulted to it from Eich's failure to discharge his duties faith
fully, and to account and pay over to the postmaster all moneys which
should come into his hands as a letter carrier. Since the government
was entitled to recover the value of the letters as its damages for their
conversion, this value was also the measure of the damages it sus
tained under the bond, and a cause of action against the obligors in
the bond to recover these damages arose as soon as the theft of the
letters was completed. As soon as the conversion was effected, the
United States had a complete right of action against the obligors upon
the bond for the value of the property taken by the principal, and each
of the respective owners Of the letters had an indefeasible claim against
the government for the value of the contents of his letter. The right
of action of the United States, however, was not conditioned, created,
released, or affected by the fact that the owners of the letters presented
or failed to present their claims for indemnity to the &overnment, and
this fact constituted no defense to this action.

The judgment below must accordingly be affirmed, and it is so or
dered.

JOHNSTON v. FAIRMONT MILLS et at.

(Circuit Court of Appeals, Fourth Circuit. February 2, 1904.)

No. 478.

1. SALES-CONTRACT MADE THROUGH BROKER-REQUIREMENT OF CONFIRMATION
BY PRINCIPAL.

Where there was an established custom in the cotton trade for both
buyer and seller to confirm to each other in writing a sale made by a
broker, an offer by a broker to sell cotton for future delivery to a cotton
mill, accepted by the mill company "subject to confirmation" by the seller
named in the offer, did not create a contract, and the acceptance was sub
ject to withdrawal at any time before such confirmation.

2. SAME-ACCEPTANCE OF OFFER.
A proposal to accept an offer for the purchase of cotton on terms varying

materially from those offered is a rejection of the offer, and does not create
a contract binding the purchaser.

3. SAME-'VAIVER OF CONFIRMATION.
Where an offer by a broker to sell cotton for future delivery was ac

cepted subject to confirmation by his principal, as customary in the trade,
and before confirmation the seller became insolvent, a demand for security
by the intending purchaser was not a waiver of the requirement of con
firmation.

In Error to the Circuit Court of the United States for the District of
South Carolina.

For opinion below, see rr6 Fed. 537.
~'his is a writ of error to a judgment of the CircuIt Court of the United

States for the District of South Carolina rendered on the 4th day of August,

,r 2. See Sales, vol. 43, Cent. Dig. § 47.



JOHNSTON V. FAIRMONT MILLS. 75

1902, dismissing at the cost of the plaintiff a certain action at taw instituted
in said court against the defendants. The facts may be briefly stated as fol
lows: The appellant instituted this action for the recovery against the Fair
mont Mills, a corporation of the state of South Carolina, and L. Guy Harris,
as receiver of said corporation, damages for the breach of two alleged contracts
entered into between the said Fairmont Mills and himself on or about the 10th
and 15th days of October, 1900, under which the plaintiff contracted to sell and
deliver to the Fairmont Mills 500 bales of cotton, 100 of said bales to be deliv
ered during each of the months of February, March, April, May, and June,
1901, to be paid for as follows: For the cotton delivered in February, March,
and April, 1901, 10% cents per pound; for the remainder, 10% cents per pound.
That after the making of said contracts cotton declined rapidly, and on or
about October 28, 1900, the Fairmont Mills notified the plaintiff that it can
celed the contracts, and would not accept, receive, or pay for the cotton. That
the plaintiff was always ready to carry out the contract on his part, and was
prevented from so doing by the action of the defendant. That, owing to the
decline in the price of cotton, plaintiff was prevented from placing t1le cotton
at the price agreed upon, and, as a consequence, was damaged in the sum of
$4,687.50. The defendants deny the existence of the ~ontracts, and, while con
ceding that there were negotiations through one C. P. Mathews, a cotton broker,
looking to such contracts, they insist that the broker did not submit to the two
parties the same terms, and never reached an agreement as to the terms, and
the contracts were never consummated. Defendants further assert that, while
negotiations were pending, plaintiff became insolvent, whereupon they warned
him, unless he furnished a proper guaranty that he could perform the contract
on his part, if completed, by noon of the 27th of October, lUOO, they would not
conclude the same; that the plaintiff failed to do this, and the defendant mills
notified him that the deal was off, and sought cotton elsewhere.

A jury trial being waived, pursuant to the act of Congress, the case was sub
mitted to the judge of the court below, who, after stating the facts to be:

"The transaction occurred through the agency of C. P. Mathews. Mr.
Mathews is a cotton broker residing in Spartanburg, South Carolina, doing
business in the Carolinas, chiefly with cotton mills. On 10th October, 1900, Mr.
Harris, president of the Fairmont Mills, made an offer to him, as such broker,
to buy cotton, 100 bales for each of the months of February, March, and April,
at 10% cents. He communicated the offer by telegram to the plaintiff, at Me
ridian, Mississippi, and received by telegram, the same day, authority to accept
the offer of 300 bales at 10%, shipments named. He communicated by telephone
to )11'. Harris the receipt of this authority, and on the next day (11th October)
wrote Mr. Harris as follows:

"'1 beg to confirm sale to you of 300 B-C to you at 10% landed Moore's So.
Ca., for alc of A. S. Johnston, Meridian, Mississippi. 'l'he cotton to be half
each, st. and good mid., to be shipped 100 B-C each in February, March and
April; wts. guaranteed within three pounds. Please confirm sale and oblige,

.. 'Yours truly, C. P. Mathews.'
"It does not appear, except by this letter, that Mr. Harris knew who wO'l1ld

furnish the cotton. On receipt of this letter, Mr. Harris replies:
"'1 have your letter of this date [llth October] confirming sale to us of

300 B-C, landed at Moore's, So. Ca. The cotton to be half each st. and good
mid., and 100 bales delivered each month of l)'ebruary, March and April next,
wts. guaranteed within three pounds, and hereby accept offer of same subject
to A. S. Johnston's confirmation.

.. 'Yours truly, W. I.,Harris, Pres.'
"On the 15th October, 1900, Mr. Harris made another offer to C. P. Mathews

for the purchase of 200 bales of cotton at 10%, deliverable 100 bales each in
months of May and June, 1901. This was communicated also to A. S. Johnston,
at Meridian, Miss., by wire, and Johnston, by wire, answered, 'Confirm sale
100 bales, each May and June, st. mid. to good mid., 10%.' On its receipt,
Mathews notified Harris, and on the next day he wrote a letter identical in
terms, except as to number of bales and the price, with his former letter. To
tl1is Harris replies, using the same terms as his reply to the former letter,
varying only as to the number of bales and the price, and ending, as in his
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former letter, 'sold to us by A. S. Johnston, Meridian, l\fiss., and subject to hi1f
co~firmation.' The usage of the mills is always to require confirmation by the
prmcipal of contracts made through the broker, and this confirmation is made.
to the purchaser direct-sent either by mail or through the broker. In the
present instance, Mathews requested .Johnston to confirm direct to Harris. After
the 15th, and between that day and the 25th, of October, unpleasant rumors
were in circulation as to the solvency of Johnston. Whereupon Mr. Harris, on
25th October, demanded from Mathews security for the performance of these
contracts by Johnston. Mathews wired this demand to Johnston, who replied,
referring to C. W. Robinson and .-~hn Kenyon. Mathews telegraphed to these
gentlemen to confirm this, but got no reply. On 27th October, Mathews not fur
llisbing the security demanded, Harris canceled the contracts. On the ~9th

October, I!lOO, Mathews inclosed to Harris letter of Johnston confirming the
contract of 10th October, except that the place of delivery was stated to be
Spartanburg, S. C., instead of Moore's, as stated by Mathews. On or about
1st November, 1900, Johnston went to Spartanburg, and, in company with
Mr. Bozeman, his attorney, and Mr. Caine, of Mississippi, offered Mr. Caine
as his surety for delivery of the cotton as per contracts. Mr. Harris made no
objection to the character and sUfficienc~; of the security, but refused to accept
it, as the contracts were canceled. Mr. Mathews says that in this transaction
he acted merely as agent of each party in making the sale, and assumed no re
sponsibility."
-Announced his findings thereon, and conclusions of law, as follows:

"Findings of Ifact.
"(I) The plaintiff is a citizen and resident of the state of Mississippi, and the

defendant -corporation, the Fairmont Mills, and L. Guy Harris, receiver, are
citizens and residents of the state of South Carolina.

"(2) C. P. Mathews is a cotton broker at Spartanburg, South Carolina, doing
business in the Carolinas. -

"(3) On 10th October, 1900, negotiations were entered into between W. J.
Harris, president of Fairmont Mills, and C. P. Mathews, for the purchase of
three hundred bales of cotton, strict to good middling, at 10% cents per pound,
deliverable 100 bales each in the months of I!'ebruary, March and April, 1901.
at Moore's, S. C. And on 15th October, 1900, other negotiations were entered
into between the same parties for the purchase of 200 bales of cotton at 10%
cents per pound, deliverable 100 bales each in the months of May and .Tune,
1901, at Moore's, S. C.

"(4) These negotiations culminated in a written offer on the part of Mathews,
acting for A. S. Johnston, the plaintiff, for the delivery of the above-mentioned
bales of cotton at the prices and terms and place specified. one-half of each
delivery to be good, and one-half strict middling, with the terms added; weights
guarantied not to lose more than three pounds per bale.

"(5) Pending these negotiations, telegrams had been passed between :.\Iathews
and Johnston, in which the outlines of the proposition were stated. The offer
of Mathews gave the offer in detail, and for the first time.

"(6) The detailed offer of Mathews was accepted by Harris, subject to con
firmation by Johnston. This is the usage of the trade in Spartanburg by the
mills in purchasing cotton for future delivery.

"(7) 1'he confirmation by Johnston not having been received, on 27th October,
1900, Mr. Harris, president of Pairmont Mills, canceled the transaction.

"Conclusions of Law.

"The contract between plaintiff and defendant, never having been completed,
was not binding, and the verdict must be for the defendant"

C. P. Sanders and S. J. Simpson, for plaintiff in error.
William M. Jones (Nicholls & Jones, on the brief), for defendants

in error.
Before GOFF, Circuit Judge, and WADDILL and McDOWELL,

District Judges.
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WADDILL, District Judge (after stating the facts as above). There
are a number of assignments of error in this case, but they all relate,
in one form or another, to three questions involved: First, whether
or not valid contracts were ever entered into between the parties, as
set up in the pleadings; second, whether or not, under the circum
stances of this case, the defendant the Fairmont Mills was justified in
imposing upon the plaintiff the requirement of a guaranty of his ability
to carry out the alleged contracts, his insolvency being admitted; and,
third. what was the effect of this requirement, as bearing upon the
question of the existence of the prior contracts?

This case turns upon the question of fact as to whether the alleged
contracts were in fact entered into between the plaintiff and the de
fendant the Fairmont Mills. Upon that point the learned judge of the
lower court decided that they had not, and, after a most careful review
of the entire evidence, with the light of the arguments of able counsel
thereon, we have reached the same conclusion.

That the minds of parties must meet, and give mutual assent to all
of the essential and material features of a contract, is elementary. It
cannot be said that such was the case here. The transaction was con
ducted between the parties through C. P. Mathews, a broker, and he
clearly did not have the right, under the facts of this case, to bind either
party without their assent; and certainly he had no such authority to
speak for the defendant the Fairmont Mills. The evidence conclusive
ly shows that the custom in the trade was for both buyer and seller to
each confirm to the other the broker's action in writing. This is
testified to by the broker himself, who says:

"When :Mr. Harris submitted the offer, I submitted the offer to Mr. Johnston.
I had no authority until I got authority from Mr, Johnston to confirm the con
tract. .. .. .. It was always customary for the mill to confirm to the buyer,
and the buyer to the mill. I was acting only as intermediary, and each side
wanted the contracts confirmed. .. .. .. 'l'here was probably something in
the offer that Mr. Johnston would confirm the sale by letter. It was under
stood that Mr. Harris was to receive written confirmation from Mr. Johnston,"

'While sundry letters and telegrams passed between Mathews and
Johnston, and some between Mathews and Harris, the president of
the mill, still it is entirely clear from the whole correspondence that
Harris was to receive written confirmation of the sale from Johnston.
l'vlathews' reply to the telegram from Johnston to him confirming the
sales of February, March, and April, concludes, "Please confirm con
tract to W. 1. Harris, president, Spartanburg, South Carolina;" and
Harris' letter of the 11th of October acknowledging the receipt of the
letter from Mathews, relative to confirming the sale concludes,
"'vVeights guaranteed within three pounds, and hereby accept offer of
same subject to A. S. Johnston's confirmation." The subsequent let
ters written by Johnston direct to Harris, president, but received after
the cancellation of the contract by Harris, likewise show that Johnston
was to have given a written confirmation. In addition to this, the
correspondence between Mathews and Johnston also shows that this
confirmation was to have been given, and on the day before the can-

, cellation of the contract, October 26, 1900, Mathews wrote:
"If you had only confirmed.these sales promptly, there would have been no

trouble. A lawyer told one of the mills that the only ground he had for getting
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out,would be that you had failed to confirm the sale. Even now I have never
been able to get the sales properly confirmed by you. I returned the confirma
tions to you on the 17th for correction; since then I have not had a line from
you."

And on the 27th of October, the day on which the notice was given
that the contracts would be canceled if no guaranty was given, Mathews
wrote Johnston:

"I will say, however, that all the sales have been confirmed to me regularly,
and only awaited your confirmation to the mills for them to confirm. I do not
consider you have treated me fairly in the matter."

Johnston thus clearly failed to confinn, in writing, the contracts to
Harris. But this is not the only particular wherein the transaction
was not consummated. Their minds never met upon other material
and essential portions of the undertaking. They agree as to the quan
tity of the cotton and the price, but in other essentials entirely differ.
Harris understood that the cotton was to be delivered at Moore's,
S. C. Johnston's confirmation, in so far as it designates a place at all,
is at Spartanburg; and it is not entirely clear that he obligated him
self to do more than ship the cotton from the place of sale, Meridian,
Miss., within the time named. Harris prescribed that the cotton was
to be half each strict and good middling, and emphasized in his second
letter by stipulating for strict to good middling cotton, one-half each
grade. Johnston agreed only that the cotton should be strict good
middling, and not one-half each grade. Harris required the delivery
of roo bales each for the months of February, March, April, May, and
June; weights to be guarantied within three pounds. Johnston gave
no undertaking as to weight, and, as above stated, had in view mani
festly shipments, rather than deliveries-at least, his telegrams and
letters are liable to this interpretation-which might have resulted dis
astrously to Harris, but showed clearly that in this, as in other par
ticulars, there was an utter failure of the minds of the parties to meet
on these essential features of the undertaking. To bind Harris on his
offers, it was necessary that the same should be accepted in the identi
cal terms in which they were made; otherwise his offers imposed no
obligation upon him; and a proposal to accept, or an acceptance on
terms varying from those offered, is a rejection of the offer.

In Minneapolis Ry. Co. v. Columbus Rolling Mills, 119 U. S. 149,
7 Sup. Ct. 168, 30 L. Ed. 376, it is said:

"As no contract is complete without the mutual assent of the parties, an
offer to sell imposes no obligation until it is accepted according to its terms.
So long as the offer has been neither accepted nor rejected, the negotiation re
mains open, and imposes no obligation upon either party. The one may decline
to accept, or the other may withdraw his offer, and either rejection or with
drawal leaves the matter as if no offer had ever been made. A proposal to ac
cept, or an acceptance upon terms varying from those offered, is a rejection of
the offer, and puts an end to the negotiation, unless the party who made the
original offer renews it or assents to the modification suggested. The other
party, having once rejected the offer, cannot afterwards revive it by tendering
an acceptance of it."

In I Chitty on Contracts (II Am. Ed.) it is said at page 15:
"Where an agreement is sought to be establisbed by means of letters, such

letters will not constitute an agreement, unless the answer be a sil1'nle ac
ceptance of the proposal, without the introduction of any new term. And
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again: "It the original offer leave anything to be settled by future arrange·
ment, it is merely a proposal to enter into an agreement. • • * The agree
ment is not complete until there is upon the face of the correspondence a clear
accession on both sides to one and the same set of terms."

In 1 Parson on Contracts (6th Ed.) p. 476, it is said:
"The assent must comprehend the whole of the proposition, it must be exactly

equal to its extent and provisions, and it must not qualify them by any new
matter."

Applying these principles to the facts in this case, it is manifest that
no valid contracts were entered into between the parties, unless it be
that Harris' requirement of a guaranty on or before the 27th of Oc
tober should be treated as a confirmation of the incomplete contracts
theretofore existing. This action of Harris clearly should have no
such effect, since it is apparent from the entire evidence that he was
acting in good faith in what he did. He made the offers as early as
the loth and 15th of October, which were never accepted, and pending
this condition of affairs it developed that Johnston had failed in busi
ness-his insolvency being admitted, as of the 20th day of October,
1900; and he had the right to withdraw the offer, or otherwise ter
minate the transaction, which he did not do in undue haste, but insisted
that a proper guarantee of the ability of Johnston to perform the con
tracts on his part should be given him, designating a day beyond which
he would not wait. Johnston promised to give this guaranty, and en
deavored to do so; but, as is apparent from the correspondence be
tween himself and Mathews, he was unable to furnish the guaranty, and
Harris, on the day indicated, declared the transaction at an end. Sev
eral days after this date, Johnston was enabled to furnish the guaranty ;
but Harris then declined to reopen the negotiations, and the transac
tion thus ended. Harris was under no obligation to conclude his
offers, the same never having been accepted; and hence, when there
was a failure to comply with the condition that he generously made, he
was legally and morally relieved from any liability to Johnston by rea
son of the transactions in question.

From what has been said, it follows that the action of the lower
court should be affirmed.

LA.MAR et aI. v. HALL & WIMBERLY et at
(Circuit Court of Appeals, Fifth Circuit. Mal"Ch 1, 1904.)

No. 1,274-

1. TBUST FUND-PBOTECTION-COMPENSATION.
One jointly interested with others in trust funds, who in good faith

maintains for himself and others interested like him necessary litigation
to secure or protect them, is entitled to reimbursement out of the funds
protected or secured. The' principle on which such allowilnce is based
is that the plaintiff represented the others for whom he sued. But a
solicitor cannot make another person his debtor by renderin~ services in
his behalf without his express or implied assent.

2. COBPOBATIONS-DISSOLUTION-RECEIVEBS-TBUST FUNDS-A.TTOBNEY'S FEES
-ALLOWANCE.

Suits having been brought by lien creditors against a corporation, and
a receiver having been appointed, petitioners, as attorneys for a minori~
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stockholder, filed a bill on his behalf, and on behalf of all others simI
larly situated who should come in and become parties and share in the
expense of the proceedings, alleging that the former suits had been brought
in bad faith, etc. The bllI contained a prayer for the appointment of a
receiver to operate the property, pay the debts, and thereafter to turn
over to the stockholders the property remaining. A co-receiver was ap
pointed on such petition, the suits consolidated, and after trial, in which
the allegations of fraud of the minority stockholder's bill were not proved,
the court ordered a sale of the property for the payment of debts. A
sale was had, and, on petitioners' application, was set aside for inade
quacy of price, and another sale ordered, and an upset price fixed, which
was $40,000 higher than the alllount bid at the previous sale, and the
property was subsequently sold to the lien creditors for such sum, which
was insufficient to pay the liens. Held, that the petitioners were not en
titled to attorney's fees, payable out of the proceeds of such sale.

Appeal from the Circuit Court of the United States for the Southern
District of Georgia.

Wm. K. Miller, for appellants.
Marion Erwin, John 1. Hall, and Olin J. Wimberly, for appellees.
Before PARDEE, McCORMICK, and SHELBY, Circuit Judges.

SHELBY, Circuit Judge. Hall & Wimberly and Erwin & Calla
\vay, attorneys and solicitors, filed a petition in the court below pray
ing that fees for services rendered by them be fixed and allowed, and
paid out of a trust fund which was in court for distribution. The pe
tition was referred to a special master, who made a report adverse to
it; but, on exceptions filed by the petitioners, the report of the spe
cial master was disapproved by the court, the exceptions sustained,
and a decree entered allowing the petitioners $1,500 as compensation
for their services as solicitors, and directing that the same be paid
by the receiver out of the trust funds in court. William Firth
Co. v. Millen Cotton Mills, 129 Fed. 141. This appeal was taken
from that decree, and it is assigned that the court erred in sustaining
the exceptions to the master's report, because the solicitors named were
not entitled to have their fees paid out of the trust fund in court.

In order to understand the question to be decided, it is necessary to
make a statement of the facts:

Three bills in equity were filed in the court below:
(1) William Firth Company et al. v. Millen Cotton Mills. This was

a suit brought January 6, 1902, by creditors having liens upon the
property of the Millen Cotton Mills, a corporation. The bill described
the debts and liens, and prayed for their enforcement by a sale of
the property of the defendant corporation, and a distribution of the
assets among the lien creditors. There was a prayer, also, for the
appointment of a receiver of the property of the defendant. The cir
cuit court on January 6, 1902, appointed John R. L. Smith receiver,
who took possession of the property of the defendant corporation.

(2) C. E. Riley & Co. et al. v. Millen Cotton Mills et al. In this
suit, brought April II, 1902, it was asserted that the complainants had
furnished machinery to the defendant corporation, and the complain
ants claimed liens therefor, and sought to enforce them. It was al
leged that the court was already in possession of the defendant corpo-
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ration's property, and that the complainants' liens were superior to the
mortgage debts; that defendant corporation was insolvent; and that
the stockholders had no interest in the property of the defendant cor
poration "until they payor cause to be paid off its debts."

(3) Southern Cotton Mills & Commission Co. v. Millen Cotton Mills
et at. The bill beginning this suit was filed on January 23, 1902, after
a receiver had been appointed under the first bilI, and after he had
taken possession of the property of the defendant corporation. In this
suit the complainant's solicitors were HaIl & Wimberly and Erwin &
CaIlaway, the petitioners in the court below, whose compensation is
involved in the present appeal. The complainant in this suit, a mi
nority stockholder in the Millen Cotton MiIls, aIleges that the first suit
was-
"A part and parcel of a fraudulent and wrongful scheme, purpose, and con
spiracy on the part of the defendants herein llamed to wreck the said Millen
Cotton Mills, and cause its properties to be sold and purchased for the ben
efit of the majority stockholders of the Millen Cotton Mills, to the utter de
struction of the rights and interest and property of the minority stockholders
therein."

The third paragraph of the bill is as follows:
"Your orator, the Southern Cotton Mills & Commission Company, is a mi

nority stockholder in said Millen Cotton Mills, and brings this bill against
the said Millen Cotton Mills and its officers, directors, and majority stock
holders, and the other defendants named, colluding and confederating with
them; and your orator brings this as a stockholders' bill, for the benefit of
itself and all other stockholders similarly situated who may come in and be
made parties hereto, and share the expense and costs of this proceeding."

The details of the wrongful scheme are stated, but it is unnecessary
to repeat them. It is alleged that the mill properly operated could
reduce ,and in time pay its indebtedness, and that in that way the
property could be saved to the stockholders. In brief, the purpose
of the bill was to prevent the sale of the Millen Cotton Mills, on the
ground that the suit brought by the vViIIiam Firth Company and oth
ers was a fraudulent scheme between the complainants in that suit
and the majority stockholders of the defendant corporation, and to
provide for the payment of its debts by operating the mills. The
prayer was for the appointment of a receiver or receivers, and that
the court "may, through its receiver, hold said property until said
property can be turned over to the stockholders who are not partici
pants or guilty of any of the fraudulent acts or wrongs hereinbefore
complained of."

This bill was presented to a judge of the court below on January
21, 1902, and an order was made appointing Tracy 1. Hickman and
John R. L. Smith temporary receivers to take charge of all the prop
erty and assets of the MiIlen Cotton Mills, and its books and papers,
"and continue the possession now exercised by John R. L. Smith as
temporary receiver." It was further ordered that the receivers in
vestigate the condition of the property, and report to the court the
practicability of operating and paying- off the debts, in accordance with
the "declared purpose of the bill." The defendants named in the sev
eral bills filed their several answers. On April 12, 1902, it was ordered

129F.-6
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that "the said several cases [referring to the three chancery suits]
be consolidated and tried as one cause," and that the temporary re
ceivers be made permanent receivers. On June 7, 1902, an order was
made in the cases directing the sale of the property of the Millen Cot
ton Mills. It provided that the successful bidder should deposit a
certified check for $10,000 on account of his bid. The property was
purchased for $50,000 by Joseph R. Lamar, trustee for the lien credit
ors. He made the deposit of $10,000 required by the order. The
sale having been reported to the circuit court, the Southern Cotton
Mills & Commission Company, represented by Hall & Wimberly and
Erwin & Callaway, filed objections to the confirmation of the sale.
These objections were sustained, the circuit court refusing to confirm
the sale. The circuit court directed the commissioners, who were there
tofore ordered to sell the property, to advertise for bids, and to en
deavor to procure a bid for it at "an upset price" of $9°,000. Under
this order Joseph R. Lamar, trustee for the lienholders, increased his
bid to $9°,000, and at that price the sale was confirmed. Lamar, as
trustee, having deposited $10,000 in court under the order, paid the
remainder of the purchase money ($80,000) by crediting the amount
on established liens against the property. After paying costs and other
allowances out of the money deposited in court, and applying the bal
ance of the purchase money to the lien creditors, there was due to
them and unpaid $7,888.76. Under the or<ier of the circuit court,
$2,000 of the $10,000 deposited in court was retained in the hands of
the commissioners to await the decision of the court on the solicitors'
petition for fees.

The single question to be decided is whether or not the solicitor's
fees due to Hall & Wimberly and Erwin & Callaway for services
which we have described are a proper charge on the trust fund in court.

We wish to say in the beginning that we do not doubt the distin
guished attorneys who have made the claim on the trust fund for fees
have done so in good faith and under full conviction 6f the rightful
ness of their claim, that the record shows they have rendered services
for which they should be compensated, that the amount claimed by
them and allowed by the circuit court is not unreasonable, and that
we would not hesitate to allow the sum to be charged on the trust fund,
if, under established .equitable principles, it were a proper charge on
that fund. .

It may be stated as a general and unquestioned principle that each
client should compensate his own solicitor, and that an attorney can
not make another person his debtor by voluntarily rendering services
in his behalf without his express or implied assent. The cases which
allow compensation to attorneys out of a trust fund are not in con
flict with this principle, but are founded upon it, for they depend on
the principle of agency; the actual plaintiff being the representative
of the beneficiary of the trust. The application of this principle is of
everyday occurrence in the courts. Executors, administrators, guard
ians, receivers, and other trustees, being the agents and legal repre
sentatives of the beneficiary or beneficiaries of the trust, are alIowed
credit for necessary and reasonable charges, including attorney's
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fees, incurred by them in the protection and administration of the
trust fund. The same principle is extended 'to other cases. One joint
ly interested with others in trust property, who in good faith main
tains for himself, and others interested like him, the necessary litiga
tion to save it from waste and to secure its proper application, is
entitled to the reimbursement of his costs, as between solicitor and
client, out of the fund to be administered. Trustees v. Greenough,
105 U. S. 527, 26 L. Ed. II57; Central Railroad v. Pettus, 113 U. S.
II6, 5 Sup. Ct. 387, 28 L. Ed. 915. In such cases the counsel who is
employed by certain creditors or other beneficiaries of the trust, and
who sues for them and others situated as they are, in a sense represents
all of them; those suing having assumed to retain him for all. There
is usually an express promise by the parties plaintiff to pay their so
licitor, and, if not, a promise to pay him is implied by the performance
and the acceptance of the solicitor's services. It seems equally clear
that the creditors or other beneficiaries of the trust who come into
court and accept a part of the proceeds of' the property recovered or
preserved by the litigation are bound by an implied promise to payout
of the proceeds of the trust fund received by them their proportion
ate part of the reasonable compensation allowed the solicitor who
successfully conducted the litigation. The underlying principle upon
which those who do not appear as plaintiffs are charged with a pro
portionate part of the solicitor's fees, or upon which such fees are
charged on the fund, is that the plaintiffs represented the others for
whom they also sued (Farmers', etc., Trust Co. v. Green, 79 Fed.
222, 24 C. C. A. 506; Hand v. Railroad, 21 S. C. 162); and this
agency, and the ratification of the course taken, are usually shown by
the appearance in court of the other creditors or beneficiaries, and
their claiming to share in the results of the suit.

The solicitors whose claim for fees is before the court represented
minority stockholders in the defendant corporation. Before they filed
the bill for the minority stockholders, lien creditors of the corporation
had brought suit to enforce their liens and to have a receiver appoint
ed, and the court's receiver already had possession of the corporation's
property. The minority stockholders did not, therefore, by their bill,
bring the property into court. The purpose of the bill was antagonis
tic to the lien creditors, and to the majority stockholders controlling
the Millen Cotton Mills. In fact, both were charged with a fraudulent
!!Cherne to sacrifice the property. This charge was not sustained, and
we are justified in saying that it was unfounded. The property was
sold pursuant to the prayer of the creditors' bills, and contrary to the
prayer of the minority stockholder's bill. These facts seem conclusive
against petitioners' claim on the trust fund. Hobbs v. McLean, 117
U. S. 567, 6 Sup. Ct. 870, 29 L. Ed. 940. It is true that, by the opposi
tion of the minority stockholder to the confirmation of the first sale, the
bid was increased from $50,000 to $9°,000. But at both sales it was
purchased by the trustee for the lienholders, and at both sales it failed
to bring enough to pay the lien debts. It made no difference whether
the property sold for $50,000 or $9°,000. It was paid for in either case
by a credit on debts which were worthless, so far as any balance was
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cOlJcerned which was left, unpaid after the application of the amount
of the bid as a credit. The interposition of the minority stockholder
was of no benefit to the lien creditors. On the contrary, it was to their
detriment more than $2,000, the amount of the increased costs of the
litigation. The appellants should not be required to payout of the
fund for services which diminished the fund. Buckwalter v. Whipple,
I I 5 Ga. 484, 41 S. E. IOlO. But if the interposition of the minority
stockholder had been of incidental advantage to the lien creditors, it
would not make its attorney's fees a proper charge upon the trust fund.
Farmers', etc., Trust Co. v. Green, supra. There is no implied prom
ise to pay an attorney whom one has not employed, because of inci
dental benefits derived from his services. Grimball v. Cruse, 70 Ala.
534, 544; Roselius v. Delechaise, 5 La. Ann. 481.

But it is urged that after the cases were "consolidated" the solicitors
for the minority stockholders aided in obtaining the orders to sell
the property and in the administration of the fund. Vie think that is
immaterial. In Hubbard v. Camperdown Mills, 25 S. C. 496, I S. E.
5, the defendant corporation's property was sold pursuant to the prayer
of the minority stockholders' bill; but, the property being insufficient
to pay the debts, the court held that the fees of the solicitors for the
minority stockholders were not a proper charge on the trust fund. In
the case at bar the minority stockholders failed to sustain their bill.
And it was a bill opposing the sale of the property and charging fraud.
It imposed on the lien creditors the expense of answering it. We are
unable to see that it recovered, increased, or protected the trust fund,
or that it benefited the lien creditors of the corporation, or that the
minority stockholder, the complainant in the bill, for whom the peti
tioners appeared as solicitors, represented in any way the interest of the
lien creditors.

The court is of opinion that the claim of the petitioners, the appellees,
is not within the principle which authorizes compensation for their
services to be made a charge upon the trust fund in court. The decree
of the circuit court, therefore, must be reversed, and the cause re
manded, with instructions to dismiss the petition and proceed in con
fonuity to the opinion of this court.

THORNTON et ux. v. MAYOR, ETC., OF CITY OF NATCHEZ.

(Circuit Court of Appeals, Fifth Circuit. April 5, 1904.)

No. 1,253.

1. DEEDS-USE OF PROPERTy-CONDITION SUBSEQUENT•
.A deed, for a consideration alleged to have been nominal, conveying land

to a city to be used as a burying ground, and forever kept, used, and in
closed in a decent and substantial manner, and for no other use or purpose
wllUtsoever, in which the grantors made no record of any intention on their
part that the land should ever under any circulllstances revert to them or
their representatives, should not be construed as requiring the land to be
maintained as a public burying place literally in perpetuity, without re
gard to the welfare of subsequent generations; and hence such prOVision
was not a condition subsequent, the breach of which would terminate the
title of the grantees.
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2. SAME-BILL-DEMURREB.
Where the members of a firm conveyed land to a city, to be used as a

public burying ground forever, a bill by the legal representatives of the
members of such firm to recover the land on the ground that its use had
been illegally changed, which failed to show that plaintiffs were entitled
to the reversion, or that they had any interest or right In the further
carrying out of the purpose of the grant, was demurrable.

8. SAME-LACHES.
Lands sued for had been conveyed by plaintiffs' decedents In 1817 to a

city for cemetery purposes, and for no other use whatsoever. In 1890 the
city took up the remains of the bodies previously buried therein, and de
posited them in a mound in a remote portion of the land, marked with a
plain stone, and thereafter Improved and used the land conveyed as a pub
lic parle Held, that since the personal representatives of the grantees,
by the exercise of reasonable diligence, could have had knowledge of such
change of use shortly after it occurred, and before 1901, when suit was
brought to recover the land, they were barred by laches from maintaining
the same.

Appeal from the Circuit Court of the United States for the Southern
District of Mississippi.

On July 25, 1902, M. E. Thornton and his wife, averring themselves to be the
sole surviving legal representatives of William Rutherford and of William
Rutherford and John P. McNeel, who in the year 1817 composed the commercial
firm of William Rutherford & Co., filed their bill in the lower court, in which,
inter alia, they alleged that Rutherford and McNeel in the year 1817, for the
nominal conRideration of $500, conveyed to the president and selectmen of the
city of Natchez, and to their successors, forever, certain lots in the city of
Katchez, which were then the property of said commercial firm, to have and
to hold the same "for the uses and purposes of a burying place and so to be
forever kept, used and enclosed in a decent and substantial manner and to and
for no other use or purpose whatsoever"; that the. land continued to be used
for the purposes to which it was dedicated by the grantors until about the year
1890, when the board of mayor and aldermen of the city of Natchez, without
the knowledge or consent of complainants, who then resided in North Carolina,
and without notice to them, contriving and intending to defeat the said trust,
and to convert the land to another and a different purpose, but at the same
time to deceive the complainants, and to preserve the semblance of the trust,
while defeating the intent of the grantors without an actual, apparent re
pudiation of the trust, caused the remains of the deceased persons interred
in said land, with the tombstones, coffins, and all other evidences of the use
of the land as a burying ground, to be dug up and removed, and the land to be
graded down and leveled and converted into a public parI" for the purposes
of diversion and recreation, for the use of the city of Natchez, and ceased alto
gether to use the land for the purpose of a burying ground, but that, for the
purpose of deceiving complainants, or others who might have notified them,
said city authorities caused an excavation to be dug in a remote part of the
land, and the remains of some of the deceased persons formerly buried in
said land to be placed therein, and a small mound of earth to be placed thereon,
with a plain slab of stone, and then contended and still contend that in so
doing they are executing the trust in conformity to the terms of the grant;
that, by reason of the fraud so attempted to be practiced on them, complainants
had no notice of the breach of trust and of the fact that the lands had ceased
to be used for the purpose of a burying place, and had been converted to
another and entirely different use, until the year 1901; that by the misuser
and nonuser of the land, which is of the value of $10,000, the same has re
verted to the complainants. The prayer is that the land be decreed to have re
verted to the complainants, and that the defendants pay rents and revenues
at the rate of $1,000 per annum from January 1, 1890, or, in the alternative,
that defendants be perpetually enjoined from further user of the land for any
other different purpose than that of a burying place. A demurrer was inter
posed on a number of grounds, among which are the following: Want of equity
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in the bUt Want of jnrisdiction in the court, because the suit Is an action of
ejectmeut; and, if it be a bill to remove clouds from title, it cannot be main
tained, because complainants are not, and the defendants are, in possession.
That complainants do not show that they have acquired or hold the _interest
of McNeel in the iand. That by the terms of the deed, as shown in the bill,
the fee passed absolutely and unconditionally to the city of Natchez, and that
no provision was made in the deed by which the grantors, their heirs or legal
representatives, could be reinvested with the title. That complainants are
barred by their laches. That the suit is barred by the 10-year statute of limi
tations. That the bill does not show that complainants' cause of action was
fraudulently concealed. That the bill shows that defendants exercised such
public ownership over the land as to render it impossible that complainants.,
had they exercised reasonable diligence, would not have known of their rights
more than 10 years before the tiling of this suit. That complainants' alleged
want of knowledge will not excuse them from the bar of the statute of-limita
tions. The demurrer was sustained, the bill was dismissed, and the complain
ants have appealed.

Wade R. Young, for appellants.
McWillie & Thompson, for appellees.
Before McCORMICK and SHELBY, Circuit Judges, and PAR

LANGE, District Judge.

PARLANGE, District Judge. We are satisfied, after full considera
tion of the matter, that the grant was not made on condition subsequent.
Such a condition is not favored in law. 4 Kent's Com. margo p. 129.

Even when a provision is stated in terms to be a condition, a court
will determine for itself, not from the statement alone, but from
the whole deed or grant, whether a condition was really intended. In
this case no condition was stated in terms. A consideration of $500
was paid the grantors, 'and the grant was not made purely and ex
clusively from motives of charity or benevolence. No provision what
ever was made for re-entry by or reversion to the grantors or their
heirs or legal repesentatives. The land was maintained as a public
burying place for nearly three-quarters of a century. There is noth
ing averred in the bill from which we could gather that the grantors
intended that the land should be maintained as a public burying place
literally in perpetuity, and without regard to the necessities and welfare
of all the generations which were to follow. In the absence of any
declaration of such an intention, and of anything in the grant from
which it could be reasonably inferred, we are to conclude that the
grantors meant that the land should be used for the purposes for
which they desired it to be used, as long as it was right and proper to
do so, in view of the nature of the grant and of its purposes.

But, in any event, it is beyond question that the grantors made no
record of any intention on their part, either expressed or intimated,
that the land should ever under any circumstances revert to them or to
their representatives. The appellants have not stated a case entitling
them to the reversion. They have not even shown that they have an
interest or a right in the further carrying out of the purposes of the
grant.

The matter in hand was carefully considered in the able opinion in
Rawson V. Inhabitants of School District NO.5 in Uxbridge, 89 Mass.
125, 83 Am. Dec. 670. Also see Greene v. O'Connor (R. 1.) 25 AtL
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692, 19 L. R. A. 262 (see notes); Sohier v. Trinity ChurcTi, 109 Mass.
1-19; Episcopal City Mission v. Appleton et al., 117 Mass. 326; Barker
et al. v. Barrows, 138 Mass. 578; Stanley v. Colt, 5 Wall. 119, 18 L.
Ed. 502.

We are furthermore fully satisfied, after consideration of the statutes
of limitations of Mississippi, that the appellants have by their laches
debarred themselves from prosecuting this action. The conversion of
a public burying ground into a public park, and the other acts which the
appellants averred in support of the fraud and concealment alleged by
them, could not but have been open, public, and notorious. Conceal
ment of those acts would have been impossible. The bill, it is true,
avers that the appellants had neither notice nor knowledge. But such
an allegation, in a matter like the one in hand, is a mere conclusion
of the pleader, not binding on demurrer, unless facts are stated from
which the court can determine for itself whether the conclusion was cor
rectly drawn. See Wood v. Carpenter, 101 U. S. 135-140, 25 L. Ed.
8°7·

The acts complained of took place in the year 1890. Either the ap-
pellants knew of those acts prior to the year 1901, or else they could
have had the knowledge by exercising reasonable diligence. The ap
pellants, having allowed such a lapse of time to occur before bringing
their action, cannot be heard to complain at this late hour. In view
of the statutes of limitations of Mississippi, we do not understand that
the appellants' counsel contends that the appellants were entitled to
actual notice. But see Elder v. McClaskey et aI., 70 Fed. 529, 17 C. C.
A.251.

There are other matters avetred in the demurrer which have much
force. But we deem it sufficient to rest our affirmance of the decree
appealed from on the two grounds stated.

The decree of the lower court is affirmed.

BRISTOL v. UNITED STATES.

(Circuit Court of Appeals, Seventh Circuit. April 12, 1904.)

L PAUPERS-PROSECUTION OF SUITS-COMMON LAw.
St. 11 Hen. VII, c. 12, providing that every poor person having a cause

of action against another shall have writs, according to the nature of his
cause, without payment of fees, and assignment of counsel by the court,
who shall act for him without reward, had reference only to a plainti1f
prosecuting a civil action, and did not apply to criminal appeals.

2. SAME-FEDERAL STATUTES-CRH.UNAL CASES-WRITS OF ERROR.
Act Congo July 20, 1892, 27 Stat. 252, c. 209 [U. S. Compo St. 1901, p. 706],

providing that any citizen entitled to commence any action or suit in any
court of the United States Dlay commence and prosecute to conclusion any
such suit or action without being required to prepay fees or costs, or give
security therefor, before or after bringing suit or action, does not entitle
a defendant in a criminal case to prosecute a writ of error out of the
maited States Circuit Court of Appeals in forma pau((Jeris. such writ con
I!lfituting a continuation of the original litigation, and not a commence
ment of a new action.

In l!:rror to the District Court of the United States for the Northern
District of Illinois.
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J. J. McClellan, for plaintiff in error.
S. H. Bethea, U. S. Dist. Atty.

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges.

JENKINS, Circuit Judge. The plaintiff in error, having been con
victed in the court below upon an indictment charging the use of the
post-office department for a fraudulent purpose, and thereupon sen
tenced to a term of imprisonment, has sued out a writ of error from
this court, and now moves the court, upon a conceded showing of
poverty, for leave to prosecute such writ of error in forma pauperis.
At the common law no plaintiff has the right to sue in forma pauperis.
Any such right must rest upon statute. By II Hen. VII, c. 12, every
poor person having a cause of action against another could have writs
according to the nature of his cause without payment of fees, and
assignment of counsel by the court, who should act for him without
reward. This statute came to us as part of the common-law existing
at the time of the Revolution. It is followed as well by the federal
as the state courts, unless the matter is otherwise regulated by the
Congress of the United States or by the Legislature of the respective
states. It is clear that this statute had reference only to a plaintiff
prosecuting a cause of action. It comprehended only civil actions,
there being at the time of its adoption, and for five centuries thereafter,
no review in England of a criminal action. If, then, this application
can be sustained, it must be by force of some statute of the United
States. Section 691, Rev. St., provides for review, by appeal or writ
of error, of civil actions. This provision was adopted in 1789. I Stat.
84, c. 20, § 22. No review of a criminal cause, except upon a certifi
cate of division of opinion among the judges of the Circuit Court (2
Stat. 159, Rev. St. §§ 651,697), was allowed until' the act of February
6, 1889, 25 Stat. 656 [U. S. Compo St. 1901, p. 569], and then only
in cases of conviction of a capital crime. United States v. Sanges,
144 U. S. 310,321, 12 Sup. Ct. 6°9, 36 L. Ed. 445. The first act allow
ing generally a review in criminal cases is that of March 3, 1891, 26
Stat. 826, c. 517 [U. S. Compo St. 1901, p. 549]. Prior to that time
erovision had been made in aid of poor persons indicted for an offense.
The court was authorized to issue subpcenas for his witnesses, who
were to be paid by the government (Act 24th Sept. 1789, I Stat. 91,
Rev. St. U. S. § 878 [U. S. Compo St. 1901, p. 668]), and the court,
by virtue of its inherent power, could appoint counsel to defend the
poor prisoner. The act of July 20, 1892, 27 Stat. 252, C. 209 [U. S.
Compo St. 1901, p. 7°6], provides that any citizen "entitled to com
mence any action or suit in any court of the United States, may com
mence and prosecute to conclusion any such suit or action without be
ing required to prepay fees or costs or give security therefor before
or after bringing suit or action," and upon filing a statement under oath
that because of his poverty he is unable so to do, and his belief that
he is entitled to the redress sought, and setting forth briefly the na
ture of his alleged cause of action. There exists a divergence of opin
ion in the federal courts whether this act embraces an appeal. or writ
of error in civil causes. First Circuit: Yolk v. B. F. Sturdeva:lt,99
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Fed. 532, 39 C. C. A. 646; Sixth Circuit, Reed v. Pennsylvania Com
pany, III Fed. 714, 49 C. C. A. 572, upholding that contention, and
The Presto, 93 Fed. 532, 35 C. C. A. 534, denying it. The first two
cases hold that proceedings on appeal or writ of error are within the
spirit of the statute, and are not excluded by the letter, the act au
thorizing a poor person to "commence and prosecute to conclusion his
cause of action." The last case limits the act to the proceeding in
the court of original jurisdiction. All of the cases to which we have
been referred or which we have been able to find which construe the
act are civil causes, where the plaintiff mak~s the application claiming
to have a meritorious cause of action to enforce. \Ve have searched
in vain for any federal decision construing this act with reference to
its application to criminal cases. It is clearly the design to permit a
poor person who is "entitled to commence any action or suit" to "com
mence and prosecute to conclusion" upon a showing of poverty, and
his belief that he is entitled to the redress sought, and setting forth the
nature of his alleged cause of action. Can such an act be applied to a
defendant in a criminal prosecution? This act does not give him a
right to defend as a poor person in the court of original jurisdiction.
He obtains that right from prior law. The statute, then, has no refer
ence to criminal cases in the court of original jurisdiction, for the ac
tion is not commenced or prosecuted by the defendant, and does not
involve a cause of action existing in him. If the statute be applicable,
it can only be applied upon the suing out of a writ of error to review a
conviction. Is such a writ of error the "commencement of an action
or suit" within the meaning of the act, or is it not rather the continua
tion of the old suit in which he is defendant, and to obtain a new trial
therein? The office of a writ of error, said Chief Justice Marshall, is
simply to bring the record into court, and to submit the judgment of
the inferior tribunal to re-examination. A writ of err.or has been
called an original writ, because it issued out of a reviewing court and
was directed to the trial court; but it acts upon the record rather than
upon the parties, removing the record into the supervising tribunal.
The Supreme Court declares it to be "rather a continuation of the
original litigation than the commencement of a new action." Nations
v. Johnson, 24 How. 195, 205, 16 L. Ed. 628; In re Chetwood, 165
U. S. 443, 461, 17 Sup. Ct. 385, 41 L. Ed. 782. We do not think
that it can properly be said that a writ of error is a suit or action with
in the statute so far as respects a writ of error in a criminal case.
Were it not for the words "prosecute to conclusion," we doubt if any
court would hold that the act applied to an appeal or writ of error in a
civil cause. The applicant by the statute must declare the nature of
his cause of action. Surely an erroneous ruling by the trial court can
not be held to furnish a "cause of action," as that phrase is commonly
understood. The statute by that term, in our judgment, refers to a
legal demand by one against another, not to the rulings of a trial court.
Under a somewhat similar statute of the state of New York, its Su
preme Court, speaking through Judge Cowen, held that the provisions
of the statute do not extend to writs of error. Moore v. Cooley, 2

Hill, 412. The law is generous, giving to a poor defendant in a crim
inal cause full right of defense, producing in court his witnesses, giv-
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ing him the services of experienced counsel, and that without expense
to him. It provides for him a full and fair trial before an impartial
court and jury. If the Congress designed to give him the opportunity
of a review of that trial at the further expense of the government, it
should have expressed such design in unambiguous terms.

The motion is denied.

UNITED STATES v. DOWNING et al.

(CIrcuit Court of Appeals, Second Circuit February 25, 1904.)

No. 70.

1. CUSTOMS DUTIES-CLASSIFICATION-CARBONS FOR ELECTRIC LIGHTING
EARTHY OR MINERAL SUBSTANCES.

Sticks of carbon intended and adapted to be used in electric lighting,
but requiring to be cut into shorter lengths and to have the ends shaped
before they are suited for such use, are dutiable under the provision in
paragt'aph 97, Tariff Act July 24, 1897, c. 11, Schedule A, 30 Stat. 156
[U. S. Compo St. 1901, p. 1633], for "articles and wares composed wholly
or in chief value of ... ... ... carbon, not specially provided for, * ... *
if not decorated," and not under paragraph 98 of said act, 30 Stat 156
[U. S. Comp, St. 1901, p. 1633], as "carbons for electric lighting."

Appeal from the Circuit Court of the United States for the South
ern District of New York.

This is an appeal by the United States from a reversal (120 Fed.
1014) of a decision of the Board of General Appraisers (G. A. 5,020,
T. D. 23,353), which affirmed the assessment of duty by the Collector
of Customs at the port of New York on merchandise imported by
R. F. Downing & Co"

D. Frank Lloyd, for appellant.
Albert Comstock, for appellees.
Before WALLACE, LACOMBE, and TOWNSEND, Circuit

Judges
,

WALLACE, Circuit Judge. The question in this case is whether
the importations in controversy were dutiable as "carbons for elec
tric lights," under Tariff Act July 24, 1897, C. II, § 1, Schedule A, par.
98, 30 Stat. 156 [u. S. Compo St. 1901, p. 1633], or as "carbon, not
specially provided for" under paragraph 97 of that act. They were
sticks of carbon intended and adapted to be used in electric light
ing, but not yet completed for such use when imported. They were
of different lengths, but required to be cut into shorter lengths, and
to have the ends pointed or ground, before they could be adapted
to use in electric lighting. Paragraph 97 reads as follows:

"97. Articles or wares composed wholly or in chief value of earthy or min·
eral substances or carbon not actually provided for in this act, if not deco
rated in any manner, thirty-five per centum ad valorem; if decorated, forty·
five per centum ad valorem."

The Board of General Appraisers were of opinion that the im
portations were dutiable under paragraph 98 by similitude, because
they were not enumerated in paragraph 97. The question was de-
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cided by this court in United States v. Reisinger, 94 Fed. 1002, 36
C. C. A. 626, a case where the importations were precisely like those
now in controversy, and the question arose under the same two par
agraphs of the tariff act. We held that, because it was necessary
to bestow further labor on them in order to fit them for use in elec
tric lighting, they were not included in paragraph 98. We said:

"Inasmuch as they are not specifically provided fop in paragraph 98, they
come within the general phraseology of paragraph 97, being articles or wares
composed wholly of carbon. This paragraph, it should be noted, is changed
from a similar one in Act Aug. 27, 1894, c. 349, § 1, par. 86, 28 stat. 513, Sched
ule B, which was recently considered by us in United States v. Reisinger, 91
Fed. 112, 33 C. C. A. 395, by the insertion of the word 'carbon.' "

In the Reisinger Case, previously decided, the court considered
the question whether carbon points for arc lights were dutiable un
der paragraph 86 of the act of 1894, which reads as follows:

"All articles composed of earthen or mineral substances, including lava tips
for burners, not specially provided for in this act, if decorated in any man
ner, forty per centum ad valorem j if not decorated thirty per centum ad
valorem."

In its opinion the court held that carbon points were not enumer
ated in this section, because the broad and general phrase "articles
composed of earthen or mineral substances" should be restricted to
articles susceptible of decoration, or, more accurately expressed, to
articles of a class which sometimes are decorated and sometimes
are not. The court deemed this construction the correct one, be
cause of the collocation of paragraph 86 with other paragraphs of
the schedule, and because otherwise Congress would not have
deemed it necessary to provide specially for "lava tips," as they would
be included in the general phrase. The majority of the Board of
General Appraisers in the present case seem to have been misled
by this decision, and to have overlooked the distinction between the
old provision and the new, created by inserting "or carbon," and to
which we adverted in the later Reisinger Case. The earlier deci
sion was, in effect, that, reading paragraph 97 as though the words
"or carbon" had been omitted, it would not cover the importations
in controversy. The later decision was that, reading it as it stands,
with the words "or carbon" inserted, it covers the importations be
cause they are articles made wholly of carbon, not decorated. There
is no inconsistency in the two decisions, as is clearly shown in the
opinion of Mr. Appraiser Somerville, dissenting from the decision of
his colleagues.

The decision of the court below reversing the decision of the Board
of General Appraisers is affirmed.
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THOMAS, Collector of Customs, v. WANAMAKER.

(CircuIt Court of Appeals, Third Circuit. February 17, 1904.)

No.33.

1. CUSTOMS DUTIES-CLASSIFICATION-DRESS GOODs-EMBROIDERED WOOLEN
ARTICLES-WEARIl'W ApPAREL.

Held, that so-caLed wool "dress robes" or "dress patterns," consisting
of women's dress goods of wool, embroidered with silk, imported in single
patterns in separate lengths and pieces, each pattern comprising the ma
terial for the body and trimming of a dress, are "dress goods," and are
dutiable under the provision in paragraph 369, Tariff Act JUly 24. 1897,
c. 11, § 1, Schedule K, 30 Stat. 184 CU. S. Compo St. 1901, p. 1667], for
"women's * * * dress goods * * * composed wholly or in part
of Wool," which is limited by the expression "not specially provided fol'
in this act," and not under paragraph 371 of said act, c. 11, § 1, Schedule
K, 30 Stat. 185 CU. S.Comp. St. 1901, p. 1667], which provides, witlJout
such limitation, for "articles embroidered, * '" '" made of wool." nor
under paragraph 370 of said act, c. 11, § 1, Schedule K, 30 Stat. 184 CU.
S. Compo St. 1901, p. 1667], relating to "articles of wearing apparel of
every descriptiOll; * • • manufactured • • • in part, '" • *
composed wholly or in part of wool."

Appeal from the Circuit Court of the United States for the Eastern
District of Pennsylvania.

For opinion below, see 123 Fed. 193.
This appeal was brought by C. Wesley Thomas, Collector of Cus

toms at the port of Philadelphia, from an affirmance (123 Fed. 193),
by the Circuit Court of two decisions of the Board of General Apprais
ers covering importations by John Wanamaker, and reversing the as
sessment of duty.

Following is one of the opinions filed by the board, which fully cov
ers the issues in the case:

De Vries, General Appraiser. Thl's merchandise consists of wool robes or
dress patterns. It was assessed for duty at the rate of 50 cents per pound
and 60 per cent. ad valorem, under the provisions of paragraph 371, Tariff
Act July 24, 1897, c. 11, § 1, Schedule K, 30 Stat. 185 [D. S. Compo 8t. 1901,
p. 1667], as "embroideries" or "articies embroidered by hand or machinery,
• • • made of wool, or of which wool is a component material." 'l'he pro
test claims as follows: "We claim that said goods should have been assessed
at 44 cents per pound and 55 per cent. ad valorem under paragrllph 3G8, 369,
or 366, 30 Stat. pp. 184, 185 (U. S. Compo St. 1901, pp. 166G, 16(7); or at 11
cents per square yard and 55 pel' cent. ad valorem under paragraph 369;
or that the appraiser should have segregllted the values of the plllin dress
goods and the embroidered pieces, and classified the plain pieces of the dress
goods at 44 cents per pound and 55 per cent., or at 11 cents per square yard
and 55 per cent. ad valorem, under the provisions of above paragraphs; and
should have classified the embroidered pieces at the rate of 50 cents per pound
and 60 per cent. ad valorem under paragraph 371, or at 60 per cent. ad valorem
under paragraphs 390 and 339, 30 Stat. pp. 187, 181 (U. S. Compo St. 1901, pp.
1670, 1(62), or 44 cents per pound and. 55 per cent. ad valorem under para
graphs 368, 369, or 366." The protest was submitted without the introduc
tion of any evidence in support thereof, and no appearance was made in be
half of the importers. The return of the collector recites, among other things:
"I beg to state that the merchandise in question consists of women's dress
goods in single patterns, each pattern comprising material for the body of the
dress and material for trimming the same, in separate lengths or pieces. All
of said material, both for the foundation or trimming, is embroidered in silk;
and the claim that only a llortion of the material is embroidered, and should
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be so assessed, Is without foundation." In default of contradictory evidence
the presumption of correctness attending the return of the collector prevails.
We assume for the purpose of decision, therefore, that that return is true.
The important fact which it introduces into this record as true is that the
whole of the merchandise covered by this protest was embroidered, and that
with silk. In the case of In re Crowley, 55 Fed. 283, 5 C. C. A. 109, merchan
dise exactly similar to this was the subject of decision. 'Che paragraph inter
preted by that decision was 398 of the tariff act of 1890 (Act Oct. 1, 1890, c.
1244, § 1, Schedule K, 26 Stat. 597). The gist of the decision was that woolen
dress patterns embroidered with silk or silk and metal are not dutiable as
woolen "embroideries," but were dutiable as woolen "dress goods," under para
graph 395 of said act (26 Stat. 597). Paragraph 371 of the tariff act of 1897
(Act July 24, 1897, c. 11, § 1, Schedule K, 30 Stat. 185 [V. S. Compo St. 1901, p.
1667]), is the one corresponding to plll'agraph 398 of the tariff act of 1890. The
former was enacted since the decision cited was rendered, and differs in im
pOl·tant particulars from said paragraph 398. Said paragraph 398, so far as
pertinent, reads: "398. On webbings '" '" '" and embroideries '" '" '" made
of wool '" • • or of which wool is the component material, the duty shall
be • • .... Said paragraph 371 reads as follows: "371. Webbings, '" * '"
embroideries and articles embroidered by hand or machinery, '" '" '" made
of wool or of which wool is a component material, * * * fifty cents per
pound and sixty per centum ad valorem." It will be noted that Congress, in
the act of 1897, has added the words. "and articles embroidered by hand or
machine." While it may be true that under the text of paragraph 398, the
subject of said decision, there may be no escape from the conclusion that only
woolen embroideries, or embroideries made in part of wool, are meant, and
while it may be equally true that that meaning attaches to the word "em
broideries" as used in paragraph 371, the addition of the words, "and arti
cles embroidered by hand or machinery," therein, presents the question wheth
er or not this language is intended to embrace a larger class of merchandise,
to wit, woolen articles embroidered by whatsoever material the embroidery
may be composed of, as well as woolen embroideries. Whatever our conclu
sion might be on that point, we think this case is concluded by the fact that
the protestant invokes the application of paragraph 369 of the act of July
24, 1897, c. 11, § 1, Schedule K, 30 Stat. 184 [V. S. Camp. St. 1901, p. 1667],
as covering the merchandise in question. 'l'he language of that paragraph, in
so far as pertinent, is: "369. On women's and children's dress goods '" * '"
and goods of similar description or character '" '" '" composed wholly or
in part of wool, and not specially provided for in this act, the duty shall be,"
etc., "according> to weight, value," etc., thereby asserting the claim that the
merchandise is properly described as "women's and children's dress goods"
and dutiable as such under said paragraph. In G. A. 4890 (T. D. 22,893) a
precisely similar question arose. The issue there was whether or not cer
tain articles of wearing apparel were dutiable under said paragraph 371 as
"articles embroidered by hand or machinery," or paragraph 370 of the tariff
act of 1897, as "articles of wearing apparel of every description." This board
held that the said provisions of said paragraph 370 were more specific than
the said provisions of paragraph 371. In conformity with the board's decision
in that case, we hold that the provisions of paragraph 369, relating to "wom
en's and children's dress goods," which are descriptive of the merchandise the
subject of this protest, are more specific than the provisions of paragraph 371
assessing duty upon "articles embroidered by hand or machinery." The con
joint provisions of the proviso to paragraph 339 and paragraph 390 of said act
are a part of protestant's claim. These provisions, however, when read to
gether, prescribe merely a minimum rate of duty upon such merchandise, which
is much less in this case than that prescribed by paragraph 369, found appli
cable. 'l'he protest, therefore, claiming the merchandise properly dutiable
under paragraph 369, according to the value and the weight thereof, is sus
tained. In all other respects the protest is overruled, and the decision of the
collector affirmed. R€liquidation will follow.

In support of the collector's appeal from the circuit court it was
argued (I) that the merchandise is not known commercially as "dress
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goods," but as "dress robes," and is therefore not included within the
enumeration of the former in said paragraph 369; (2) that it is dutiable
under said paragraph 370 as "wearing apparel * * * made up
* * * in part"; and (3) that, conceding the merchandise to be
dress goods, within the meaning of paragraph 369, it is specially pro
vided for in said paragraph 371 as "articles embroidered," and is there
by removed from the former paragraph, which contains the qualifying
expression "not specially provided for," and which in this respect differs
from paragraph 371, which contains no such limitation.

James B. Holland and Wm. M. Stewart, for appellant.
Frank P. Prichard and Thomas S. Gates, for appellee.
Before ACHESON, DALLAS, and GRAY, Circuit Judges.

DALLAS, Circuit Judge. Nothing need be added to the opinion of
the Board of Appraisers. We think it adequately supports the decision
made by the board, and the decree of the Circuit Court sustaining that
decision is therefore affirmed.

RUTLEDGE v. NEW ORLEANS & N. E. n. CO.

(Circuit Court of Appeals, Fifth Circuit. April 5, 1904:.)

No. 1,317.

1. CARRIERS-INJURIES TO PASSENGERS-TUIE TO ALIGIIT.
Where a train stopped for a passenger to alight, and wben he was in

the act of doing so, and without allowing a reasonable time for that pur
pose, it was suddenly started with a jerk, whereby he was thrown from
the car and injured, he was entitled to recover therefor.

2. SAME-CONTRIBUTORY NEGLIGENCE-EvIDENCE.
In an action for injuries to a passenger while attempting to alight, there

being conflict in the evidence on the issue as to his alleged contributory
negligence in stepping off the train while it was moving, it presents a
question for the jury.

Pardee, Circuit Judge, dissenting.

In Error to the Circuit Court of the United States for the Southern
District of Mississippi.

This action was brought in the state court by William Rutledge, a citizen
of Mississippi, against the New Orleans & Northeastern Railroad Company,
a Louisiana corporation, and was, on petition of the defendant company, re
moved to the court below. Plaintiff claimed $25,000 damages, alleging that he
was a passenger on one of the defendant's trains, having paid his fare from
Hattiesburg, Miss., to Ellisville, MiSS., and that the train was scheduled to
stop at Ellisville for passengers to get off, and that it did stop, or come prac
tically to a stop; and that plaintiff was alighting from the train, but that, while
he was in the act of alighting, the train, by the negligence and carelessness of
the defendant, through its servants, was suddenly jerked and moved forward,
whereby the plaintiff was thrown down and under the train, and so injured
as to deprive him of an arm and a leg, and cause him much suffering. De
fendant pleaded "Not guilty," and, for further plea, alleged that the in
juries complained of were brought about by the plaintiff's own negligence.
There is no conflict in the evidence that the plaintiff was injured to the extent

,. 1. See Carriers, vol. 9, Cent. Dig. § 1228.
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of losing his arm. When the car first stopped at the station, the plaintt1f faIled
to get off. There is conflict in the evidence as to whether his failure to alight
was caused by the press of other passengers getting into the train, and the
crowd that was getting off, or whether he unnecessarily delayed alighting.
The train left the station without his alighting, and the pivotal question in the
case is whether he got off the train while it was mOVing so as to make his act
dangerous to hIm, or whether the cars were stopped for the purpose of letting
him off, and started again with a sudden jerk at the instant that he attempted
to alight On that subject he testified as follows: "Q. And by the time you
had passed through coach and got to platform, the train had started? A. Yes;
the train had started, and I couldn't get off. I wouldn't get off before the
train stopped. Q. You wouldn't get off till the train stopped agaIn? A. No, sir.
Then the flagman or some one told me, 'Old man, get off,' and I told hIm I
wouldn't get off till the train stopped; and I thougbt it had stopped, and went
to step off, and did step, but they gave a sudden jerk, and I fell. Q. Jerked
what? The traIn? A. Yes, sir; just as I went to step off, they moved or
jerked the train, and I fell· down. • • • Q. And when It came to a stop
again, you stepped off, and the train gave a jerk, and you fell? A. The train
came to a stop, and as It came to a stop I stepped off, and, as I was stepping
off, the train gave a sudden jerk, which threw me down." The plaintiff was
corroborated by J. E. Sharbrough, who also got off the train at Ellisville. He
testified that, "when we had gotten out and taken a few steps, thl" train started
-pulled out-and then the train came to a little stop." Several other witnesses
testified that the train did not stop a second time, and that the plaintiff got off
while the train was moving. The trial court instructed the jury to return a
verdict for the defendant, and it is assigned that the court erred in directing
the verdict

A. J. McLaurin, for plaintiff in error.
Harry H. Hall, John W. Fewell, and Thomas G. Fewell, for defend

ant in error.
Before PARDEE, McCORMICK, and SHELBY. Circuit Judges.

SHELBY, Circuit Judge, after stating the case as above, delivered
the opinion of the court.

If the plaintiff jumped or stepped off the train while it was moving at
such a rate as to make his act obviously dangerous, he was unques
tionably guilty of contributory negligence, and would not be entitled
to recover. 2 Wood on Railroads (Minor's Ed. 1894) § 305; Watkins
v. Birmingham, etc., Company, 120 Ala. 147, 24 South. 392, 43 L. R.
A. 297. But if it be true that the train was stopped to let him get off,
and when he was in the act of getting off, and without being allowed
a reasonable time for that purpose, it was suddenly started again with
a jerk, whereby he was injured, he would be entitled to recover. Bar
tholomew v. New York Central Railroad Company, 102 N. Y. 716,
7 N. E. 623; Jeffersonville Railroad Company v. Hendricks Adm'r, 26
Ind. 228--233. We are of the opinion that the evidence in the record
shows that the question of contributory negligence should have been
submitted to the jury. Nelson v. New Orleans, etc., Railroad, 100
Fed. 731, 40 C. C. A. 673, and cases there cited; Mexican Central Rail
road v. Townsend, II4 Fed. 737,52 C. C. A. 369.

The judgment is reversed, and the cause remanded for a new trial.

PARDEE, Circuit Judge, dissents.
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CHRISTENSEN ENGINEERING CO. v. WESTINGHOUSE AIR
BRAKE CO.

(Circuit Court of Appeals, Second Circuit. ]J'ehruary 13, 1904.)

No. 64.

1. CONTEMPT-PROCEEDINGS FOR VIOLATION OF INTERLOCUTORY INJUNCTION
REVIEW.

Under the rule laid down by the Supreme Court in the case of In re
Debs, 158 U. S. 564, 15 Sup. Ct. 900, 39 L. Ed. 1092, an order in an equity
suit adjudg1l.ng the defendant guilty of contempt for violating an inter
locutory injunction restraining infringement of a patent cannot be re
viewed hy the Circuit Court of Appeals, except upon an appeal from the
final decree in the cause.

In Error to the Circuit Court of the United States for the South-
ern District of New York.

See 123 Fed. 632; 126 Fed. 764.
Wm. A. Jenner, for plaintiff in error.
Frederic H. Betts, for defendant in error.
Before WALLACE, TOWNSEND, and COXE, Circuit Judges.

WALLACE, Circuit Judge. This is a writ of error to review an
order of the court below adjudging the defendant in an equity suit
brought to restrain the infringement of a patent guilty of contempt
for violating an interlocutory injunction restraining such infringe
ment.

This court has decided that such an order cannot be re-examined
here, unless upon an appeal from a final decree in the cause. If it
can be reviewed in the court in which it was made at the final hear
ing of the cause, it is not a "final decision," within the meaning of
section 6 of the act conferring jurisdiction upon this court. We
reviewed such an order in Gould v. Sessions, 67 Fed. 163, I4 C. C.
A. 366, but that case was decided before the decision of the Su
preme Court in Re Debs, 158 U. S. 564, 573, IS Sup. Ct. 900, 39 L.
Ed. 1092. After the decision in Re Debs, the question arose again
in Nassau Electric R. Co. v. Sprague Electric Co., 95 Fed. 41 5, 37
C. C. A. 146, and we dismissed the writ of error with this observa
tion: "Upon the authority of the Debs Case, we are constrained
to hold that the order cannot be reviewed, except upon an appeal
from the final decree in the cause." In Cary Manufacturing Com
pany v. Acme Company, 108 Fed. 873, 48 C. C. A. u8, we reviewed
on writ of error an order imposing a fine upon the defendant in an
equity suit for the violation of an injunction. The injunction, how
ever, was not interlocutory, but was granted by the final decree.
This circumstance was not referred to in the opinion, but explains
the apparent conflict between the decision and that in Nassau Elec
tric R. Co. v. Sprague Electric Co. The order was final, in the sense
that it was a judgment in a criminal case, which was independent
of and separate from the original suit, and which could not be re
viewed on an appeal from the final decree in that suit. Ex parte
Kearney, 7 Wheat. 38, 5 L. Ed. 391; New Orleans v. Steamship
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Co., 20 Wall. 387, 392, 22 L. Ed. 354. In Butler v. Fayerweather,
;)1 Fed. 458, 33 C. C. A. 625, 63 U. S. App. 120, the question wheth
er an order like the present could be reviewed by this court was not
involved. The order reviewed there was made in a cause to which
the plaintiff in error was not a party, and committed him for his re
fusal to answer certain questions propounded to him as a witness:
and the decision was placed upon the ground that in such a case the
aggrieved party "has no opportunity to be heard when the cause is
before the court at final hearing, and as to him the proceeding is
finally determined when the order is made."

'Whether the present order can be re-examined at the final hearing
of the cause, at which time all previous interlocutory orders are open
for review, is a question which we are not now called upon to de
cide. Unless it can, there can, of course, be no review by an appeal
from the final decree. In Worden v. Searls, 121 U. S. 14, 7 Sup.
Ct. 814, 30 L. Ed. 853-an equity cause to restrain the infringement
of a patent-two orders fining the defendant for contempt for the
violation of a preliminary injunction were reviewed and reversed up
8n an appeal from the final decree. In that case, however,. the court
regarded the orders as only nominally proceedings in contempt.

The hardship of compelling a party to wait until he can appeal
from a final decree to obtain a review, especially in cases in which
the defendant has been committed and is suffering imprisonment,is
manifest, and we should be glad to be able to see our way dear to
depart from our former decision. That decision, however, was con
strained by the decision in the Debs Case, and the Debs Case is an
authority which cannot be disregarded. This was an equity cause in
which some of the defendants were adjudged guilty of contempt for
the violation of a preliminary injunction and sentenced to imprison
ment. Having been committed to jail, they applied to the Supreme
Court for a writ of error, and also for one of habeas corpus. The
court denied the writ of error, and it is stated by the reporter that it
was denied "upon the ground that the order of the Circuit Court
was not a final judgment or decree." When the application was
made, the act establishing Circuit Courts of Appeals (Act March 3,
1891, c. 517, § 5, 26 Stat. 827 [U. S. Compo St. 1901, p. 549]) author
ized the Supreme Court to review by writ of error convictions in
cases of infamous crime; and if the denial had been placed upon
the ground that the case was not one of a conviction for an in
famous crime, and therefore was reviewable only upon a certificate
of division of opinion, there would have been no conflict between
the decision and that in New Orleans v. Steamship Co., 2 Wall. 387,
22 L. Ed. 354, in which the court held that contempt of court is a
criminal offense, and the imposition of a fine is a judgment in a crim
inal case. We are not at liberty to assume that the Supreme Court
overlooked its former decision in New Orleans v. Steamship Co.,
or that its reporter incorrectly reported the later decision.

The writ of error is dismissed.
129F.-7
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THE DUMPER NO.8.

(Circuit Court of Appeals, Second Circuit. Janu'ary 25, 19M.)

No. 54.

1. SALVAGE-NATURE OF SERVICE BY MASTER AND CREW-EFFECT OF TOWAGE
CONTRACT BY OWNER.

A contract by an owner of tugs, to tow dumpers from their dumps in the
city to sea and return imposed no obligation on the master and crew of
one of the tugs to go to the rescue of a dumper which had been abandoned
by another tug, and had drifted out to sea; and where they did so, and
at considerable peril to themselves rescued her, and. brought her safely
to port, the service was voluntary, and they are entitled to compensation
as salvors.

2. SAME-AMOUNT OF A W ABD.
A salvage award of $1,175 to the master and crew of a tug, consisting

of nine men, for the rescue of a dumper worth $8,000 to $10,000, which
had become derelict, and drifted 25 miles out to sea in a gale, and would
probably have been a total loss, held not excessive, where the service was
entirely successful, and was performed at considerable personal risk.

Appeal from the District Court of the United States for the Eastern
District of New York. '

This cause comes here upon appeal by claimants from a decree of
the District Court for the Eastern District of New York awarding libel
ants salvage to the amount of $1,175.

Le Roy S. Gove, for appellant.
Peter S. Carter, for appellee.
Before LACOMBE, TOWNSEND, and COXE, Circuit Judges.

TOWNSEND, Circuit Judge. At :,lbout half past 10 o'clock on
the morning of February 8, 19°2, the master of the steam tug De Witt
C. Ivins, having been notified by its owner, Michael Moran, that two
of claimant's dumpers, which had been in tow of one of Moran's steam
tugs, were adrift, and in danger, started to rescue them. On arriving
at Sandy Hook he learned that they had last been seen about 1 I o'clock.
After proceeding in an east southeast course for some 25 miles he
found the two dumpers abandoned by their tug, with no one on board,
and drifting out to sea. The wind was blowing northwest, 50 or 60
miles an hour, there was a heavy sea on, and it was freezing weather.
Dumper No.8, the one saved by libelants, was covered with ice four
inches thick all over her bow and sides. The mate of the Ivins volun
teered to go aboard said dumper, provided the tug could be put along
side of her. The proposed undertaking involved risk to the tug of col
lision with the dumper, and risk of drowning to anyone attempting to
board the dumper. The risk was assumed, the undertaking was suc
cessfully accomplished, involving damage to the tug to the amount of
$200, and the dumper was made fast and towed back to New York,
reaching there the following morning at 7 o'clock. Another tug, the
Ellis, also belonging to Moran, went down to look for the dumpers, and

~ 2. Salvage awards in federal courts, see ilote to The Lamingtoll, 30 C. C.
A.280.
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found the other one, but her master testified that he was unable to get
anyone aboard of her, on account of the danger involved in rough sea
and other conditions as stated above. The Ivins was worth $3°,000;
the dumper some $7,000 to $10,000. The owner of the !vins having
released the dumper and her owners from any claim of said tug for
salvage, the court awarded salvage to the libelants as follows: To the
captain of the vessel, $300; the mate, $200; the two deck hands, $100
each; the two engineers, $100 each; the two firemen, $100 <. ch; the
steward, $75-a total Of$1,175.

There is no question as to the existence of two of the elements neces
sary to constitute a valid salvage claim, namely, a marine peril and suc
cess. The claimants rest their appeal on the contention that these serv
ices \vere not voluntary, but were included under the contract between
the claimants and Moran. This contract provided that Moran should
tow the dumpers from the different dumps around New York and
Brooklyn to sea, and return them to the different dumps, or to the foot
of Court street if they needed repairs, for a stated price. Counsel for
claimants insists that these libelants were not volunteers because they
were only occupied in the usual service for which they were employed
and paid. There is nothing in the contract to support this contention.
It was a mere contract of towage. The evidence fails to show any
obligation resting on Moran, or on the crews of his tugs, to undertake
to save a dumper when derelict. When the Ivins reached the dumper,
under conditions already shown, the sole question was one of a vol
untary service on the part of the master and crew. They were under
no obligation to risk their lives and the safety of the tug in an attempt
to rescue the dumper. The mate volunteered, the master acquiesced,
and all voluntarily participated in the danger incident to the marine
peril. The rule invoked by counsel for claimants that a master and
crew thus employed are not volunteers is generally confined to those
aboard the ship in peril. 3 Parsons, Contracts, 317, and cases noted.
There it is generally held that the services must be considered a'S ren
dered under contract, because it would be unwise to tempt the sailors
to let the ship incur perils, and afterwards allow them compensation
in the nature of a reward for success in averting such perils. The
Clara and Clarita, 23 Wall. 1-16,23 L. Ed. 146. Mr. Justice Clifford
says:

"A salvor is defined to be a person who, without any particular relation to
the ship in distress, proffers useful service, and gives it as a volunteer ad
venturer, without any pre-existing contract' that connected him with the duty
of employing himself for the preservation of the vessel." Page 16.

The test as to whether services are voluntarily rendered is whether
such services are rendered by those who are under n9 legal obligation
to render them. Hughes, Admiralty, 129. '

In The Connemara, I08 U. S. 352, 2 Sup. Ct. 754, 27 L. Ed. 751, a
tug was employed to tow a ship, and both came to anchor at night.
A fire broke out in the night, and the officers and crew of the tug
assisted in extinguishing the flames, and were awarded salvage there
for. The Supreme Court held that the contract of the towboat and of
her crew was to tow the ship, and that for such other services as res
cued the ship from an unforeseen and extraordinary peril the owner,
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0fficers, and crew of the tug boat were entitled to salvage. vVe ~on

elude that the services rendered were the proper subject of a salvage
award.

It is further contended that the a'vvard is excessive. Whether the
amount was determined upon a valuation of the dumper at $8,000 or
$10,000 is immaterial. The evidence shows that the other dumper
was never found; that this one was derelict, and drifting out to sea,
and would probably have been a total loss except for the efforts of
these salvors. vVe think the award was reasonable.

The decree of the District Court is affirmed, with interest and costs.

SAWYER v. ATCHISON, T. & So F. R. CO. et at

(Circ\lit Court of Appeals, Second Circuit. February 25, 1904.)

No. 29.

1. RAILROADS - PROPERTY - TRANSFER-BONDHOLDERS - EQUITY - RE?rEDY AT
LAw.

Where the property of a railroad company was acquired by another
railroad company under foreclosure proceedings which were void as against
a holder of bonds guarantied by the mortgagor company, such bondholder
was not entitled to sue the purchasing company in equity to apply the
assets so transferred to the payment of his bonds, until he had exhausted
his legal remedies against the mortgagor.

2. SAME-RECOVERY OF BONDS-AcTIONS-JOINDER.
Where a holder of bonds guarantied by a railroad company deposited

them with a trust company for specific uses, and thereafter such company
wrongfully refused to deliver the bonds on demand, the owner could not
join an action to recover them with a suit against another corporation,
which had acquired the assets of the guarantor company under void fore
closure proceedings, to apply such assets in payment of the bonds; such
company being in no way responsible for the trust company's withhold
ing of the bonds.

S. SAME-DAMAGES-PROOF.
Where railroad bonds were deposited for specific uses with a trust

company, which afterwards wrongfully refused to return the same on
demand, the fact that, because the bonds were not dealt in on the ex
changes, and were obligations of a corporation which had become prac
tically defunct, it was rendered difficult to establish their value, did not
justify plaintiff in resorting to a court of equity to recover the same.

Appeal from the Circuit Court of the United States for the South-
ern District of. New York.

For opinion below, see 119 Fed. 252.

John Ford, fo~ appellant.
Alfred Opdyke, for appellee Atchison, T. & S. F. R. Co.
A. H. Van Brunt, for appellee Central Trust Co.
Before WALLACE and COXE, Circuit Judges.

WALLACE, Circuit Judge. The material facts set forth in the
very voluminous bill of complai~t in this cause, and the prayers for
relief, are concisely and adequately summarized in the opinion of the
court below, and any recapitulation is unnecessary. The propositions
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of law which control the case are so plain as to requil,"e no amplification
or citation of authority. .

An analysis of the bill shows that the complainant is a creditor of
the Atchison, Topeka & Santa Fe Railroad Company, by reason of the
guaranty by that company of the payment of 20 negotiable bonds
made by the Colorado Midland Railroad Company, the guaranty being
indorsed upon the bonds; that these bonds are in the possession of
the Central Trust Company, having been placed there by the complain
ant for certain specific uses, and the trust company wrongfully re
tains them and refuses to return them to complainant; and that the
Colorado Midland Railroad Company and the Atchison, Topeka &
Sante Fe Railroad Company have denuded themselves of all their
property, and the same has been acquired by the Atchison, Topeka &
Santa Fe Railway Company by proceedings which, as against the
complainant, were a nullity.

After recovering a judgment against the railroad company, and
upon the return of his execution unsatisfied, the complainant will be
in a position to pursue the property in the hands of the Atchison,
Topeka & Santa Fe Railway Company, which was formerly the prop
erty of the railroad company; but it has no equitable cause of action
against the railway company until these remedies have been exhausted.
His cause of action is purely a legal one as against the defendants
the trust company and the railroad company, and. he has as yet no
equitable cause of action against the defendant the railway company.
His remedy against the trust company is by an action at law in trover
or replevin, and his remedy against the railroad company is by an ac
tion at law upon the guaranty. No action can be maintained against
the trust company and the railroad company jointly, because the
latter has taken no part in the conversion of the complainant's bonds,
and the former is not a party to the guaranty. The fact that it may
be difficult to prove the value of his bonds or of the guaranty in an
action against the trust company does not supply a reason for resort
ing to a court of equity to recover of the trust company. It is always
difficult to establish the value of the obligations of an extensive corpora
tion which has become practically defunct, because they are not dealt
in on the exchanges; but it can be established, and not infrequently is,
in actions where the question is in controversy.

The court below properly held that the demurrers of the trust com
pany and the railway company upon the grounds of want of equity
and multifariousness were well taken, and the decree is

Affirmed, with costs.
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STAR BRASS WORKS v. GENERAL ELECTRIC CO.

(Circuit Court of Appeals, Sixth Circuit April 2, 1904.)

No. 1,317.

1. ApPEAL-INTERLOCUTORY DECREE GRANTING INJUNCTION-ADVANCEMENT OF
CAUSE. .

A decree on the merits, finding infringement of a patent, awarding a
permanent injunction, and directing a reference to ascertain damages
and profits, is an interlocutory decree granting an injunction, appealable
under section 7 of the act creating the Circuit Courts of Appeals (Act
March 3, 1891. c. 517, 26 Stat. 828), as amended by Act June 6, 1900, c.
803, 31 Stat. 660 [U. S. Compo St. 1901, p. 550], and the appeal is entitled
to precedence, as provided in said section, and to be advanced on the cal
endar for hearing, subject, however, to the rules of the t'ourt as to the
filing of briefs, unless for reasons of exigency shown a p,pecial order is
made for an earlier hearing~

On Motion to Advance Cause.
See 109 Fed. 950.
Fred L. Chappell, for appellant.
Betts, Betts, Sheffield & Betts and Joseph Wilby, for appellee.
Before LURTON, SEVERENS, and RICHARDS, Circuit Judges.

LURTON, Circuit Judge. This is an appeal from a decree upon the
merits, finding infringement, awarding a permanent injunction, and
directing a reference to ascertain damages and profits. It comes on
now to be heard upon the motion of the appellant to advance the cause
under section 7 of the Court of Appeals act (Act March 3, 189l, c. 517,
26 Stat. 828) as amended June 6, 1900 (31 Stat. 660, c. 803 [D. S. Compo
St. 1901, p. 550]). That section,as amended, reads as follows:

"Sec. 7. That where, upon a hearing in equity in a District Court or in a
Circuit Court, or by a judge thereof in vacation, an injunction shall be grant
ed or continued or a receiver appointed, by an interlocutory order or decree,
in a cause in which an appeal from a final decree may be taken under the
provisions of this act to the Circuit Court of Appeals, an appeal may be taken
from such interlocutory order or decree granting or continuing such injunc
tion or appointing such receiver to the Circuit Court of Appeals: Provided,
that the appeal must be taken within thirty days from the entry of such order
or decree, and it shall take precedence in the appellate court; and the proceed
ings in other respects in the court below shall not be stayed, unless otherwise
ordered by that court, or by the appellate court or a judge thereof, during the
pendency of such appeal: Provided further, That the court below may in its
discretion require as a condition of the appeal an additional bond."

Although the injunction order appealed from is not a preliminary
injunction intended to operate only until a hearing upon the merits,
it was nevertheless an "interlocutory decree," inasmuch as the decree
was not final in an appealable sense. This appeal was taken within
30 days. The cause is therefore one which is entitled to take "pre
cedence" upon the calendar of this court. But this does not mean that

~ 1. Review of interlocutory decr~es granting or continuing injunctions in
patent cases by Circuit Court of Appeals, see notes to Consolidated Piedmont
Cable Co. v. Pacific Cable ny. Co., 3 C. C. A. 572; Southern Pac. Co. v. Earl,
27 C. C. A. 189; New York, N. H. & H. R. Co. V. Sayles, 32 C. C. A. 484.
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the rules of the court with reference to the filing of briefs are to be
ignored. Precedence is given by advancing the cause upon the calen
dar over other cases not advanced, so that it may be called when ripe
for hearing under the rules, or earlier if counsel shall choose to expedite
the preparation of the cause, or upon a special order made by the court
for special reasons of exigency made to appear.

The motion to give this cause precedence is allowed; and it will be
set down for hearing as soon as the briefs are due under the rules,
or so soon as the record shall be printed and the briefs filed, if counsel
shall by diligence file same before due.

THE ANSON M. BANGS.

(Circuit Court of Appeals, Second Circuit. March 2, 1904.)

No. 125.

1. COLLISION-STEAM TUG AND SCHOONER.
A tug held solely in fault for a collision with a schooner on a crossing

course for persisting in her course, on the theory that the schooner would
not run out her tack which she was privileged to do, with tile duty rest
ing on the tug to keep out of her way.

2. SAME-DAMAGES-EvIDENCE.
Hearsay testimony introduced on a hearing before a commissioner to

determine the damages caused by collision must be treated as of no pro
bative force, although not objected to until the filing of exceptions to the
commissioner's report, and will not warrant a finding not supported by
other evidence.

Appeal from the District Court of the United States for the Eastern
District of New York.

Le Roy S. Gove, for appellant.
Chas. C. Burlingham, for appellee.
Before WALLACE and COXE, Circuit Judges.

WALLACE, Circuit Judge. The concise opinion of Judge Thom
as in the court below covers the facts and the law of the case as
regards the responsibility of the tug for the collision so adequate-.
ly that little further need be said. We have carefully examined the
record and concur in his conclusions. It will not be useful to dis
cuss the evidence. The primary fault which led to the collision
was the persistency of the tug in keeping her course along the
westward side of the channel upon the theory that the schooner
would not run out her starboard tack, when a slight change of her
course to port at the time she made a slight change of her course
to starboard would have carried her astern of the schooner. The
schooner was privileged to run out her tack, and it was her duty in
doing so not to change her course unless required by the exigencies
contemplated by the twenty-fourth rule of navigation, and it was obli
gatory upon the tug as a steam vessel to keep out of the schooner's

,; 2. See Admiralty, vol. 1, Cent. Dig. § 618.
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way. Althoughtne schooner held her course for a short time after it
was apparent that she would strike the tug's hawser or scow unless the
tug made a decisive change of course, that conduct is not to be deemed
a fault. It was her duty to hold her course until it was plain that
the tug could not so maneuver as to avert the peril. The absence of
a lookout on the schooner, or one who was attending to his duty, did
not contribute in the least to the collision, as the collision took place
in the daylight, and the master of the schooner, who was in charge of
her navigation, was himself keeping a lookout, was otherwise unoccu
pied, and observed the tug vigilantly for the half or quarter of an hour
which intervened before the risk of collision and actual collision.

Vve must assume, from the assignments of error and argument at
the bar, that the appellants seriously care to contest the award of dam
ages. Eliminating the hearsay testimony which was introduced by the
libelants before the commissioner, the amount of the loss was not suf
ficiently established, and, although no objection was taken to this testi
mony until exceptions were filed to the report of the commissioner, it
must be treated as of no probative force.

The decree will be reversed, without costs in this court, and with in
structions .to the District Court to ascertain the amount of damages,
and decree for the libelants, with costs of that court.

LOPEZ v. COLLIER.

(Oircuit Court of Appeals, Fifth Circuit. April 5, 1904.)

No. 1,331.

1. ApPEAL-FINDINGS OF TRIAL COURT-CONFLICTING EVIDENCE-REVIE'V.
A finding of fact by the trial court based on conflicting evidence will

not be reversed on appeal where it is not clearly erroneous.

Appeal from the District Court of the United States for the Southern
District of Florida.

J. M. Phipps and George G. Brooks, for appellant.
G. Bowne Patterson and Joseph Paxton Blair, for appellee.
Before PARDEE, McCORMICK, and SHELBY, Circuit Judges.

PER CURIAM. This is a suit for a balance due for work done
upon a naphtha launch belonging to Lopez, defendant in the court be
low, and appellant here, and for materials furnished in the course of
the work. The total alleged cost of the material, work, etc., was $1,693.
Payments on account and credits amounted to $803. The balance
claimed was $889.61. The defendant claims that it was agreed and
understood that the work was not to cost more than $1,000; that it was
not good work; that the payments made, added to the amounts paid
out, subsequent to the return of the boat by Collier, to have work done
which should have been done by Collier, leave nothing due to libelant.
There was a decree in favor of the libelant for $604.67, from which this
appeal is taken.
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The case presents simple questions of fact. The evidence is C01:
flicting. Several witnesses testified for libelant, and proved up 111s
case. They were contradicted by several witnesses produced by defend
ant to prove up his case. The testimony was aU taken in presence of
the trial judge, who thus had an opportunity to see the witnesses and
observe their demeanor while testifying; and, on the evidence, we are
not able to say that he reached an erroneous conclusion.

The decree appealed from is affirmed.

BULLOCK ELECTRIC & MFG. CO. v. WESTINGHOUSE ELEC
TRIC & MFG. CO.

(Circuit Court of Appeals, Sixth Circuit. March 8, 1904.)

No. 1,242.

1. CONTEMPT-VIOLATION OF INJUNCTION-NATURE OF PROCEEDINGS TO PUNISH.
The willful violation of an injunction by a party to the cause is a con

tempt of court, which constitutes a criminal misdemeanor, and the pro
ceeding to punish therefor is in its nature a criminal proceeding, entirely
independent and distinct from the suit in which the injunction decree
was entered, and a judgment of conviction therein is reviewable by writ
of error, and not by appeal.

2. SAME-REVIEW-JURISDICTION OF CIRCUIT COURT OF ApPEALS.
A judgment of a CircuitCourt imposing a fine on.a party for contempt

for the violation of an injunction is a judgment in a criminal case, and
if unconditional and absolute, so that nothing remains but to execute it,
is final and reviewable by the Circuit Court of· Appeals on a writ of error.

3. CONTRIBUTORY INFRINGEMENT.
The making and selling of a single element of a patented combination,

with the purpose and expectation that such element should be sent to
a foreign country and be there used in combination with other elements,
or in the practice of a method covered by the patent, is oot contributory
infringement, inasmuch as there was no intent that the element should
be put to an infringing use; the protection of the patent not extending
beyond the limits of the United States.

4. PATENTS-INJUNCTION AGAINST INFRINGEMENT-ACTS CONSTITUTING IN
FRINGEMENT.

A preliminary injunction was granted restraining the defendant in an
infringement suit from "the making, using, or selling of any apparatus
embodying the inventions recited or specified" in the claims of three pat
ents. The first two covered combinations of mechanical elements, one
element in each being a motor which operated by the method of the third
patent, cQvering such method alone. Pending the suit defendant made
and shipped to a customer in Canada the motor of the patent, with the
expectation and intent that it would be there used in the devices of the
combination claims of the first two patents and in the practice of the
method of the third patent. Held, that defendant was not chargeable
with infringement nOl' guilty of a violation of the injunction, since (1) the
making or selling of a single element of a combination is not an infringe
ment of a patent covering the combination, but not the elements sepa
rately; (2) the making or selling of a machine adapted to practice the
method of the third patent was not an infringement of such patent; and
(3) the use of the patented combinations, or the practice of the patented
method, in Canada, was not an infringement of the United States patents,
and consequently defendant was not chargeable with contributory in
fringement.
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In Error to the Circuit Court of the United States for the Southern
District of Ohio.

The Westinghouse Electric & Manufacturing Company flied an original bill
against the Bullock Electric & Manufacturing Company to restrain the in
fringement of certain letters patent granted to Nikola Tesla, being patents
Nos. 381,968, 382,279, and 382,280. Upon the pleadings and upon certain affi
davits the court below, upon motion and notice, granted an injunction pendente
lite, restraining. the defendant, its officers, agents, and servants, "from in
fringing upon claims 1 and 3 of Patent 381,968, claims 1, 2, and 3 of patent
382,279, and the claim of patent 382,280, or any of them." The injunction as
actually issued a~d served commanded the defendants to "desist from making,
using, or selling any apparatus· embodying the inventions recited or specified
in claims 1 and 3 of patent 381,968, claims 1, 2, and 3 of patent 382,279, and
the claim of patent 382,280, or any .of them, or in any manner infringing upon
the rights of the complainant thereunder." Subsequent to the service of this
injunction the defendant made and shipped a certain motor to Canada to be
there used as an element in the combinations covered by the claims involved
of patents Nos. 381,968 and 382,279, and in the method claim of patent No.
382,280. Upon a motion supported by affidavits, and upon the admission of
counsel representing the defendant that the motor complained of had been
made and shipped to Canada to be there used in the devices of the patent, and
that it was installed and so used, the court adjiJdged that the claims of the
patents involved had been thereby infringed and the preliminary injunction
violated, and that the defendants were in contempt, and ordered to pay a fine
of $500. A bill of exceptions was allowed, and this writ of error sued out to
reverse this judgment.

Arthur Stem, George Heidman, and Clarence E. Mehlhope, for plain
tiff in error.

FredericH. Betts, Thomas B. Kerr, and C. Hammond Avery, for
defendant in error.

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges.

LURTON, Circuit Judge, after making the foregoing statement of
the case, delivered the opinion of the court.

I~ The willful violation of an injunction by.a party to the cause
is a contempt of court constituting a specific criminal offense. Ex parte
Kearney, 7 Wheat. 38, 42,5 L. Ed. 391; Crosby Case, 3 Wilson, 188;
New Orleans v. Steamship Co., 20 Wall. 387, 392, 22 L. Ed. 354;
Hayes v. Fischer, 102 U. S. 121, 26 L. Ed. 95; 4 Ency. PI. & Pro 766
et seq.

It is immaterial to consider the distinction sometimes noticed be
tween criminal and civil contempts, inasmuch as both kinds involve the
vindication of the authority of the court, whether the remedy inci
dentally inure to the benefit of a party or not. Cyclo. Law & Proc. 6
et seq.

The proceeding to punish for a contempt is in its nature a criminal
proceeding, whether the result be partially remediable or not, and the
same rules prevail which govern in the trial of indictments, the de
fendant being entitled to the benefit of any reasonable doubt. Ac
cumulator Co. v. Consolidated Electric Co. (C. C.) 53 Fed. 793; In re
Acker (C. C.) 66 Fed. 291; Harwell v. State, 10 Lea, 544; 4 Ency. Pl.
& Pro 768 et seq.; U. S. v. Jose (C. C.) 63 Fed. 951.

Although the contempt consist in the violation of an injunction
granted by a court of equity, the proceeding for its punishment "is
a new and distinct proceeding, and is quite independent of the equities
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of the case on which the decree is founded," and "an appeal is not an
appropriate remedy for obtaining a review." City of Frankfort v.
Deposit Bank of Frankfort (decided at February session of this court)
127 Fed. 812; New Orleans v. Steamship Co., 20 Wall. 387, 392, 22
L. Ed. 354; In re Chetwood, 165 U. S. 443, 17 Sup. Ct. 385, 41 L. Ed.
782. .

Is it reviewable by a writ of error? A contempt proceeding is classi
fied as a misdemeanor and not as a felony. In re Acker (C. C.) 66 Feel.
291. Misdemeanors are reviewable by this court upon writ of error
by virtue of the broad appellate powers conferred by the act of March
3, 1891, c. 517,26 Stat. 826 [U. S. Camp. St. 1901, p. 547], establishing
Circuit Courts of Appeal, and defining and regulating the appellate
powers of United States courts. If, therefore, the imposition of the
fine complained of "was a judgment ina criminal case" as it is de
fined to be in New Orleans v. Steamship Co., 20 Wall. 387, 392, 22
L. Ed. 354, it was a judgment in a misdemeanor case; for contempts
are universally classified as misdemeanors, and not felonies. In re
Acker (C. C.) 66 Fed. 291. If a judgment in a misdemeanor case,
it is reviewable upon writ of error by this court. This conclusion was
reached by the Circuit Court of Appeals for the Second Circuit in
Gould v. Sessions, 67 Fed. 163, 14 C. C. A. 366. But in Nassau Elec
tric R. Co. v. Sprague Electric Co., 95 Fed. 415, 37 C. C. A. 146, and
Christensen Engineering Co. v. Westinghouse Air-Brake Company
(decided Feb. IS, 1904) 129 Fed. 96, writs of error were dismissed
upon the authority of In re Debs, 158 U. S. 564, 573, 15 Sup. Ct.
900, 39 L. Ed. 1092.

In the statement of the Debs Case, at page 573, 158 U. S., and page
903, IS Sup. Ct., 39 L. Ed. 1092, it is stated that the defendants in that
case had "applied to this court for a writ of error, and also one of
habeas corpus. The former was denied, on the ground that the order
of the Circuit Court was not a final judgment or decree." The only re
port of the decision on the writ of error is found in 159 U. S. 251, 15
Sup. Ct. 1039, where the statement is, "Petition denied."

The Supreme Court had no jurisdiction in respect of writs of error
in misdemeanor cases, and the writ of error upon this ground was
necessarily denied. The reporter's statement that it was denied be
cause the order "was not a final judgment or decree" is doubtless an
error. Certainly we do not feel justified in departing from the well
settled doctrine, so often enunciated in former cases, in respect of the
distinctness of a judgment imposing a fine for a contempt from the case
in which the disobeyed order was made, upon so slender an authority.
If the judgment, as in this case, was in fact unconditional and, absolute,
so that nothing remained but to execute it, it was in every sense a final
judgment.

The claim that a defendant in such circumstances must await the
final result of the cause in which the injunction was granted before he
can have the judgment inflicting fine or imprisonment reviewed upon
the theory that the judgment is not final is absolutely unsupportable.
If it be an independent and distinct proceeding from the residue of
the case, it will be no more final after that case has reached a final de
cree than when the fine was imposed. To say that he may pay his fine
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or endure his imprisonment and review the legality of the matter at
son:e indefinite time in the future is to deny, in effect, the right of
reView at all. The motion to dismiss the writ is denied.

Was the defendant, on the conceded facts of the case, guilty of con
tempt as matter of law? Upon this writ of error no question as to
whet~1er the injunction was rightly or wrongly, providently or im
providentl~, issued can arise. The court confessedly had jurisdiction
o~ the partles and of the subject-matter, and the bill of exceptions re
Cites that the temporary injunction was issued upon bill, answer, ex
hibit, affidavits, "and upon the agreement of the defendant."

\ Neither is the result to turn upon any question of conflicting fact,
tor it is not the province of a reviewing tribunal to weigh the facts
upon a writ of error.

The claims which defendant was enjoined from infringing were
the first and third of patent No. 381,968, granted to Nikola Tesla,
May I, 1888, and read as follows:

(1) "The combination, with a motor containing separate or independent cir
cuits on the armature or field magnet, or both, of an alternating current gen
erator containing induced circuits connected independently to corresponding
circuits in the motor, whereby a rotation of the generator produces a pro
gressive shifting of the poles of the motor, as herein described."

(3) "The combination with a motor having an annular or ring-shaped fleld
magnet and a cylindrical or equivalent armature, and independent coils on the
field magnet or armature, or both, of an alternating current generator hav
ing correspondingly independent coils and circuits including the generator coils
and corresponding motor coils, in such manner that the rotation of the gene
rator causes a progressive shifting of the poles of the motor in the manner
set forth."

The first, second, and third claims of patent No. 382,279, granted
May I, 1888, to Nikola Tesla, and are in these words:

(1) "The combination, with a motor containing independent indUcing or en
ergizing circuits and closed induced circuits, of an alternating current gene
ratorhaving indllced or generating circuits, corresponding to and connected
with the energizing circuits of the motor; as set forth."

(2) "An electro-magnet motor having its field magnets wound with inde
pendent coils and its armature with independent closed coils, in combination
with a source of alternating currents connected to the field coils, in combina
tion with a source ofl;llternating currents connected to the field coils and capa
ble of progressively shifting the poles of the field magnet, as set forth.

(3) "A motor constructed with an annular field magnet wound with inde
pendent coils and a cylindrical or disk armature wound with closed coils, in
combination with a source of alternating currents connected with the field
magnet coils, and acting to progressively shift or rotate the poles of the field
as herein set forth."

And the single claim of patent No. 382,280, granted May I, 1888,
to the same patentee, which reads as follows:

"The method herein described of electrically transmitting power, which con
sists in producing a continuously progressive shifting of the polarities or
either or both elements (the armature or field .magnet or magnets) of a motor
by developing alternating. currents in independent circuits, including the mag·
netizing coils of either or both elements, as herein set forth."

Confessedly the five claims of the first two patents are combination
claims. The single claim of the third patent is not a. mechanical
claim, but a claim for a method of electrically transmitting po\ver. A
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motor constructed according to the specifications of the patent is one
of the elements in each of the combination claims, and the evidence
tended to show that such a motor must operate by the method of the
third patent.

The plaintiff in error was adjudged to be in contempt because,
pending the injunction, it made and shipped to a customer in Canada
the motor of the patent, with the expectation and intent that it would
be there used in the devices of the combination claims and in the
practice of the method of transmitting electrical power protected by
the claim of the method patent. \,yas this, as matter of law, a con
tempt of the authority of the court?

The injunction forbid "the. making, using, or selling of any ap
paratus embodying the inventions recited or specified" in the claims
of the three patents heretofore set out. The monopoly of a patent
extends to the making or selling, as well as the using, of the patented
device within the United States. Adams v. Burks, 17 Wall. 453, 456,
21 L. Ed. 700; Heaton-Peninsular Button Fastener Co. v. Eureka
Specialty Co., 77 Fed. 288, 291, 25 C. C. A. 267, 35 L. R. A. 728;
Dorsey Rake Co. v. Bradley M. Co., 12 Blatchf. 202, Fed. Cas. No.
4,015·

While it is true that the monopoly of the plaintiff's patents did not
extend beyond the limits of the United States, yet it would be no
defense to say tLt the patented article had been made in the United
States only for the purpose of being sold and used in a country to
which the protection of the laws of the United States did not extend.
The patentee is entitled to monopolize the making of his device in
the United States as well as a monopoly of there selling or using it.
Dorsey Harvester Co. v. Bradley Co., 12 Blatchf. 202, Fed. Cas. No.
4,015; Ketchum Harvester Co. v. Johnson Co. (C. C.) 8 Fed. 586;
Adrian Platt Co. v. McCormack Co. (C. C.) 55 Fed. 288. Gould v.
Sessions, 67 Fed. 163, 14 C. C. A. 366, is not in conflict, for in that
case the only question concerned the alleged violation of an injunc
tion against the future making, selling, or using of the patented article.

The articles sold in supposed violation of the temporary injunction
had been made before the injunction was granted, and pending the
injuQction were shipped to Canada and there sold. There had been,
therefore, no violation of the injunction, because there had been no
making or selling or using of the patented device after the allowance
of the injunction, within the limits of the United States. But it is
elementary that neither the making, selling, nor using of one element
of a combination is infringement. Prouty v. Ruggles, 16 Pet. 336,
10 L. Ed. 985; The Corn Planter Patent, 23 Wall. 181, 224, 23 L.
Ed. 161; Rowell v. Lindsay, II3 U. S. 97, 101, 5 Sup. Ct. 507, 28
L. Ed. 906. In the corn planter patent Mr. Justice Bradley said:

"Where a patentee, after describing a machine, claims as his invention a
certain combination of elements, or a certain device, or part of the machine,
tbis is an implied declaration as conclusive, so far as that patent Is concerned,
as if it were expressed that the specific combination or thing claimed is the
only part which the patentee regards as new. True, he or some other person
may have a distinct patent for the portions not covered by this; but that will
speak for itself. So far as the patent in question Is concerned, the remaining
parts are old or common and pubUc."
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In Rowell v. Lindsay, Mr. Justice Wood said:
"The patent of the plaintiffs is for a combination only. None of the separate

elements of which the patent is composed are claimed as the invention of the
patentee; therefore none of them, standing alone, are included in the mo
nopoly of the patent."

It must follow, therefore, that, unless there be something to take
this ease out of the general rule, the making or seIling or using of a
single element of a combination patent does not per se constitute an
infringement of a combination claim. Neither can it be said, in a
legal sense, that anyone element of a combination patent is an "ap
paratus embodying the invention," within the meaning of the injunc
tion which the defendant is supposed to have disobeyed.

It may be true, as claimed, that the Tesla motor constitutes the
real essence of the three Tesla inventions covered by the claims of
the patents in suit. Tesla, however, neglected to claim the motor
as a separable device. He deliberately elected to claim it only as he
claimed the other elements of his combination claims, and thereby
abandoned any claim to its novelty or to a monopoly of its use, ex
cept as a part of one or other of his combination claims. The method
claim is not for any apparatus at all. The mere fact that the Bullock
Company made and sold such a motor does not per se constitute an
infringement of such a method claim. Weare not now dealing with
the question of contributory infringement for that will be considered
later. What we decide is that the mere fact that one has made and
sold an apparatus adapted to be used in following the methods of
Tesla's method claim does not constitute infringement. He is not
entitled to extend that claim so as to include apparatus adapted to its
practice. A licensee thereunder may practice the method with any
motor adapted to such method, and we see no reason, if the motor
itself is not patented, why such a licensee might not supply himself
with a motor adapted to so operate from any manufacturer.

But the Circuit Court found that after the granting of the injunc
tion pendente lite the defendant company made and shipped to one
John McDougal, of the Caledonia Iron Works, Montreal, Canada, a
motor made according to the description of the Tesla patents in suit,
and that this was done with the intent and expectation that the motor
would be there installed and used in the devices of the patents in suit.
Judge Thompson held upon these facts that the defendants "had not
only infringed the plaintiff's patents by contributing to the device set
up in Canada, but directly infringed the claim of patent No. 382,280."

But did the defendants infringe either of the combination claims,
or disobey the injunction of the court, by making and sending to Cana
da a single element of those claims with the intention and for the pur
pose of being there used in one or ·other of the combinations of the
patent. The monopoly of the patents did not extend to Canada. The
patented devices were open to be there made or sold or used because
the monopoly of the patent isIimited to the United States and its terri
tories. Unless, therefore, the making and selling of a single element
of a patented device, within the limits of the Unit.ed States, with the
intention that it shall be sent without the United States, and there used
in association with the other elements of the combination, constitutes
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infringement, the defendants did not disobey the order of the court.
But unless the making and sale of the single element was with the in
tention and purpose of aiding and abetting another to infringe there
would be no contributory infringement under the well-settled law upon
that subject.

No better definition of contributory infringement can be found than
that given by Judge Taft when speaking for this court in Thomson
Houston Electric Co. v. Ohio Brass ·Works, 80 Fed. 712, 721, 26 C. C.
A. 107, where that learned judge said:

"It is well settled that when one makes and sells one element or a combina
tion covered by a patent with the intention and rorthe purpose or bringing
about its use in such a combination he is guilty or contributory infringement,
and is equally liable to the patentee with him who in ract organizes the com
plete combination. • • • An infringement or a patent is a tort analogous
to trespass or trespass on the case. From the earliest times, all who take part
in a trespass, whether by actual participation therein, or by aiding and abet
ting it, have been held to be jointly and severally liable for the injury inflicted.
There must be Some concert of action between him who does the injury and
him who is charged with aiding and abetting, before the latter can be herd
liable. When that is present, however, the joint liability of both the principal
and accomplice has been invariably enforced."

The intent and purpose that the element made and sold shall be
used in a way that shall infringe the combination in which it is an
element constitutes the necessary concert of action between him who
furnished the single part and he who actually does the injury by the
assembling and using of all the parts in such a way as to be an infringe
ment. This principle runs through all the cases upon contributory
infringment. Heaton~Peninsular Button Fastener Co. v. Eureka
Specialty Co., 77 Fed. 288, 297, 25 C. C. A. 267, 3S L. R. A. 728 ;
Saxe v. Hammond, Fed. Cas. No. 12,411; Wallace v. Holmes, 9
Blatchf. 65, Fed. Cas. No. 17,100; Thomson-Houston Co. v. Kelsey
Electric Co., 75 Fed. 1005, 22 C. C. A. I; German-American Filter
Co. v. Loew Filter Co. (C. C.) 103 Fed. 303, affirmed 107 Fed- 949,47
C. C. A. 94.

In Snyder v. Bunnell (C. C.) 29 Fed. 47, Judge Coxe gave his em
phatic approval to the principle laid down by Judge Shipley in Saxe
v. Hammond, cited above, where it was said that "the mere manufac
ture of a separate element of a patented combination, unless such manu
facture be proved to have been conducted for the purpose and with
the intent of aiding infringment, is not in and of itself infringement."
That the single element was made and sold was with the intent and
purpose of aiding another in infringing must appear, or the necessary
concert of action will be missing. This may be shown presumptively,
as it is when the article is incapable of any other USe than an infringing
one. If, on the other hand, it be adapted to other uses "the intention
to assist in infringement must be otherwise shown affirmatively."
Thomson-Houston Co. v. Ohio Brass Works, 80 Fed. 712, 723, 26
C. C. A. 107. These principles we think determine this case.

The finding that the intent and purpose in making and selling this
motor was that it should be used in the patented devices in Canada
is a finding against any infringing purpose. It would not be an in
fringement to put the motor to the use intended, because that use was
beyond the protection of the patent. The defense is as complete as
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if the intent had been to furnish the motor to one having a license to
make, sell, and use. In neither case would there be an intent to assist
in an infringement, and without such intent the plaintiff in error was
not infringing the patents or disobeying the order of the court.

\Vhat we have said applies as well to the method patent as to the com
bination claims. There must be shown an intent to assist another in an
infringing use of the patented method. There being no intent to pro
vide means by which another might unlawfully use the Tesla method,
there is no contributory infringement.

The judgment, for these reasons, must be reversed, with directions
to discharge the rule to show cause.

Following will be found the opinion of the court below (THOMP
SON, District Judge):

This suit was brought to enjoin defendant of letters patent Nos. 381,968,
382,279, and 382,280 and for an accounting, etc. On the 2d day of August,
1902, an injunction was issued pendente lite restraining the defendant, its ofti
eel'S, etc., "from making, using, or selling any apparatus embodying the inven
tions recited or specified in claims 1 and 3 of patent No. 381,968, claims 1, 2,
and 3 of patent No. 382,279, and claims of patent No. 382,280, or any of them, or
in any manner infringing upon the rights of the complainant thereunder."
Afterwards, to fill an order previously given by John McDoug-al, of Montreal,
Canada, the defendant made, at its works, in the United States, near Cincin
nati, in the state of Ohio, and on the 27th day of April, 1903, shipped to John
McDougal, at Montreal, Canada, a 500 horse power induction motor, 13 feet
in diameter, with 44 poles and operated from a "60 cycle, 2,200 volt, 3 phase
circuit," the factory cost of which was $11,265.20.

This defendant admits that his motor was made and shipped to McDougal
for the express purpose of being used in the device of the patents in suit, and
that it was so used, but insists that the plaintiff's patents were not infringed
thereby, because the making of the device took place in Canada. This claim
is based on the assumption that there can be no making of a combination de
vice, within the meaning of the patent laws, until all its parts are assembled
and joined together, in accordance with the teachings of the letters patent, and
as the assembling of the parts and the completion of the device in question
took place in Canada, where the patent laws of the United States are inop
erative, the patents of the plaintiff' are not infringed. If this be true, the
defendant, in evasion of the patent laws of the United States, may make all
the parts of the device in the United States, ship them to Canada, and there
assemble them and sell the device to .its customers in disregard of the plain
tiff's rights-may thus appropriate the plaintiff's invention to its OWl! use
without making compensation therefor.

But is this true? In issuing the patents in snit the government of the United
States granted to the plaintiff "the exclusive right to make, use, and vend
the invention or discovery throughout the United States and the territories
thereof," and any making, use, or sale thereof within the territory of the
United States, against the will of the plaintiff, is an infringement of its mo
nopoly, and a violation of the patent laws of the United States. Neither the
defendant nor McDougal were Iic,ensees of the plaintiff, but, on the contrary,
joined in appropriating the plaintiff's invention to their own use without the
plaintiff's consent and against' its will., What the defendant did was done
in the United States for the express purpose of enabling McDougal to com
plete the appropriation in Canada, not as the licensee of the plaintiff, but against
the plaintiff's '9vill, and was an infringement of the plaintiff's patents, and the
wrong is not lessened by the fact that McDougal is not amenable to the laws
which the defendant has violated. In making tbe motor the defendant not
only infringed the plaintiff's patents by contributing to the device set up in
Canada, but directly infringed the claim of letters patent No. 382,280, which
V,r0vides that "the method herein described of electrically transmitting power,
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which consists in producing a contin1l0llSI;v progressive shifting of the polari
ties of either or both elements (the armature or field magnet or magnets) of
a motor by developing alternating currents in independent circuits, including
the magnetizing coils of either or both elements, as herein set forth."

The cases of Hobbie v. Jennison, 149 U. S. 355,13 Sup. Ct. 879, 37 L. Ed. 766,
and Gould v. Sessions, 67 Fed. 163, 14 C. C. A. 366, cited by the defendant's
counsel, do not support defendant's claim. In Hobbie v. Jennison the assignee
of the patent for Michigan sold the patented articles in Michigan, knowing
that the purchaser intended to use them in Connecticut. As assignee of the
patent for Michigan, he had the exclusive right to make, use, and vend the
patented articles in Michigan without reference to where they might after
wards be used. The assignment contained no provision forbidding him to sell
the patented articles to persons who might or would use them in other states.

In Gould v. Sessions, Judge Shipman says: "The record, which consists
of the affidavits, without a finding of facts, shows that, after the injunction
order had been served upon the plaintiffs in error, they shipped to Canada a
quantity of the infringing articles, which had been made before the injunction,
without previously offering them for sale, or notifying anyone of their wish
to sell. The goods were followed by one of the defendants, who sold them to
a trunk dealer in Montreal, who had been a customer of Sessions', and had
been in the habit of buying the noninfringing articles. Upon this naked state
of facts, we are of opinion that there was no violation of the injunction order.
The sale was made in Canada, of trunk catches then in Canada, to a Canadian
trunk manufacturer, to be there placed upon trunks in the ordinary course of
business, and, so far as is known, no one of the articles was thereafter used
in the United States." In that case the infringing articles were made before
the injunction was issued, and were afterwards shipped to Canada, and sold
and used there. They were not sold or used in the United States, and were
not made in the United States after the injunction order was issued. Judge
Shipman further said: "Inasmuch as the articles were made before the in
junction, the manufaf'turer was not in contempt of the court's order, and, as
no preliminary arrangements for the sale were made in the United States,
the sale did not come within the prohibition. It is probable that the Circuit
Court had misgivings in regard to the good faith of the affiants, but, as there
is no contradiction of their statements, we regard the question as one of law,
upon a state of facts not in substantial controversy."

Here there is an intimation that if there had been a preliminary arrange
ment made in the United States for the sale of the infringing articles in Can
ada the sale would have come within the prohibition of the injunction. In
the case at bar there is evidence which would perhaps justify the court in
finding that the sale of the motor was made in the United States. The order
for the motor was received by the defendant through its agent in Canada, but
the contract was not made until the order was accepted by the defendant.

Upon the evidence presented by the affidavits and the admissions of the
defendant, through its counsel, the court finds that the defendant made the
motor in violation of the order of injunction, thereby committing a contempt
of court, for which it should be punished.

It is urged in mitigation of the penalty to be imposed that the defendant
acted under the advice of counsel and believed that it might lawfully make
the motor. The defendant, however, made the motor in deliberate disregard
of the plaintifr's rights. The defendant knew that it was to be used in the
device of the patents in suit, and made it expressly for that purpose. The
defendant may have believed that it was acting outside of the scope of the
order of injunction, but did not hesitate to violate the rights of the defendant.

The court cannot permit litigants to construe orders of injunction to suit
their own convenience and interest. If they be in doubt as to what is required
of them, they must come to the court for instruction or for such modifications
or amendments of the order as will make their duty plain. Writs of injunc
tion are issued to meet emergencies and to prevent irreparable injury, and
these purposes may be defeated if the courts permit them to be trified with
or disobeyed. It must be understood that the court will require prompt and
implicit obedience to such orders. A fine of $500 wlll be imposed upon the
defendant, which must be paid within 10 days.

129F.--8
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NATIONAL CASH REGIS'l'ER CO. v. NEW COLUMBUS WATCH CO. et al.

SAME v. HALLWOOD CASH REGISTER CO. et aI.

(Circuit Court of Appeals, Sixth Circuit. March 22, 1904.)

Nos. 1,220, 1,221.

1. PATENTS-AsSIGNMENT-INSTRUMENTS ENTITLED TO REGISTRATION.
An instrument which does not purport to convey any present interest

in an existing patent, or one for which an application is pending, is not
an "assignment, grant, or conveyance," within the meaning of Rev. St.
U. S. § 4898 [D. S. Compo St. 1901, p. 3387], and its registration does not
operate ·as constructive notice to an assignee of a patent subsequently
applied for, and granted to the person executing the same.

2. SAME-~OTICE TO ASSIGNEE OF EQUITABLE RIGHTS OF THIRD PERSONS.
Where the attorney for an inventor, having been requested by com

plainant to ascertain whether his client would sell a pending application
for a patent, bought such application himself, without disclosing the fact
that he was acting for anyone else, and then resold and assigned the
same to complainant for more than double the price he paid, complainant
was not affected by his knowledge that others ha(l. an equitable interest
therein.

3. SAME-BoNA FIDE PURCHASE WITHOUT NOTICE.
Evidence of a fraudulent purpose, or conduct amounting to moral

turpitude, is not necessary to deprive a purchaser of a legal title of the
advantage of his position. If he is shown to have been aware of such
facts as to put a reasonabl:r prUdent man upon inquiry, he is chargeable
with all the facts which would have been developed if inquiry had been
prosecuted with reasonable diligence.

4. SAME-FAC'IS TO PUT ASSIG:'I'EE ON INQUIRY.
Complainant purchased and took an assignment of an application for

a patent which had been pending in the Patent Office for some four years.
Six months before the filing of such application,complainant had been
in negotiation with the applicant and two other persons for the purchase
of prior patents for inventions made by him relating to the same kind of
machines, and issued to the three, and was then informed of an agree
ment between them by which, so long as it continued in force, the other
two persons furnished the capital necessary to perfect and patent all in
ventions made by the, inventor relating to such subject-matter, and were
to have an equal inte'rest in the patents therefor. In fact, the applica
tion bought by complainant' covered an invention made under such agree
ment, and the two persons who furnished the capital were each the equi
table owners of a third interest therein. Held, that the facts were such
as to put complainant on inquiry, and to charge it with notice of all that
might have been learned bj' such inquiry prosecuted with reasonable dili
gence, and that it did not acquitea title to the patent subsequently issued
'''hich would support a suit for its infringement.

Appeal from the Circuit Court of the United States for the South-
ern District of Ohio.

Edward Rector, Frank P. Davis, and J. B. Hayward, for appellant.
Paul A. Staley and Border Bowman, for appellees.
Before LURTON, SEVERENS, and RICHARDS, Circuit

lW:lges.

LURTON, Circuit Judge. These bills were brought to restrain
infringement' of patent No. 599,625, issued to the complainant, as
assignee of Harry M. Neer, for improvements in cash registers.
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The defendants separa4:ely pleaded that the complainant was not the
owner of the entire and complete interest in said patent, and that
Thos. Reynolds and Oliver W. Kelly were each the owners of an
undivided one-third interest in the inventions covered by said patent.
Issue was taken upon the said plea, and the cases heard together
upon the pleadings and evidence by District Judge Thompson, who
sustained the pleas and directed the bills to be dismissed.

The invention involved was completed in July, 1893, and an ap
plication for a patent made by the inventor in September, 1893. In
July, 1897, Neer assigned his pending application to W. H. Chamber
lain, and the latter assig'ned to the complainant, which prosecuted
the application and obtained a patent in February, 1898. When
Neer made this invention, and when his application was filed, he
was associated with Thos. Reynolds and O. M. Kelly under a con
tract by which the parties were to develop and finally manufacture
cash registers and adding machines. Neer was a man of marked
mechanical ability and inventive genius, but was without money or
credit. Kelly and Reynolds obligated themselves to pay all expenses
of prosecuting his inventions, including cost of patents, etc., and to
allow him $10 per week for his individual maintenance. Neer agreed,
upon these considerations, to assign to Kelly a one-third interest
in every invention he should make while this contract lasted, and to
Reynolds a like interest. This arrangement seems to have orig··
inated as far back as 1890, and prior to 1893 at least three patents
had been taken out by Neer for improvements in cash registers;
the patents issuing to Neer and to Kelly and Reynolds, assignees,
of one-third each. To better secure his interest in all future im
provements Reynolds took from Neer, under date of July 22, 1893,
a document in these words:

"July 22, 1893.
"Received of Thos. Reynolds $30.00, in consideration of which I assign to

him a one-third interest in all my improvements and inventions in Cash Reg
isters or Adding Machines which I have been working on and yet uncomplete.
Those completed, those for which application have been made for Pat. or I
contemplate making application for Patent upon. In short, it is understood
and agreed that he must be given a % interest in all such patents conceived
by me. Harry Neer.

"Witness, W. M. Wise.
"Recorded Aug. 2, 1893."

This was recorded in the Patent Office August 2, 1893. The
money thus receipted for was on account of expenses incurred by
Neer in the invention here involved.

Neither Reynolds nor Kelly had parted with their equitable in
terest in this invention when Neer assigned the application in July,
1897, and we agree with the court below in its finding that Kelly
and Reynolds were each the equitable owners of an undivided inter
est in said invention when Neer assigned in 1897, and when the
patent issued to his assignees in 1898. The controversy turns wholly'
upon the question as to whether the complainant company was a
bona fide purchaser, without knowledge or notice of this equitable
interest of Kelly and Reynolds. This so-called assignment by Neer
to Reynolds of July 22, 1893, is undoubtedly valid between the par-
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ties, as an assignment of· a one-third interest in any future inven
tions made by Neer. But it was not an assignment of any existing
patent or pending application, for Neer had long before assigned a
one-third interest in each of his inventions to Reynolds, and the
patents had been issued according to the assignment. Neer having
by his prior recorded assignments, which did not include improve
ments, conveyed to Reynolds the one undivided third in all existmg
patents, and there being no application pending for any patent, there
was nothing upon which this document could operate which en
titled it to registration as an assignment, grant, or conveyance, un
der section 4898, Rev. 81. D. S. [D. S. Camp. St. 19°1, p. 3387] ;
Robinson on Patents, §§ 4TI, 70, 785; Wright v. Randel, 8 Fed.
591; Carpenter v. Dexter, 8 Wall. 513, 532, 19 L. Ed. 426; Lynch
v. Murphy, 161 U. S. 247, 16 Sup. Ct. 523, 40 L. Ed. 688.

That an assignment of a patent, together with any future improve
mcnts thereon, is rccordable and operative as a notice to subsequent
assignees of patents for improvements, may be conceded. Littlefield
v. Perry, 21 Wall. 205, 22 L. Ed. 577; Aspinwall Co. v. Gill et al.
(C. C.) 32 Fed. 07. But none of these former assignments included
improvements, so that no question of the effect of such an instru
ment upon later assignecs .exists. What we decide is that an in
strument which was not intended to convey any present interest in
.any existing patent is not an "assignment, grant, or conveyance,"
within the meaning of the statute, and that its registration did nof,
therefore, operate as constructive notice to the complainant com
pany.

Neither do we think the complainants are charged with notice
through the knowledge of Chamberlain. Chamberlain was Neer's
attorney, and had charge of his application. He was asked to find
out whether Neer would sell, and at what price. He bought the
application from his client for himself, not disclosing to his client
that he was buying for complainant, and then assigned the appli
cation to complainant at more than double the price he had paid.
In the whole transaction he was acting in his own interest, and in
such circumstances there is no presumption that he would disclose
his information to his ostensible principal. Thomson-Houston Co.
v. Capitol Electric Co. (C. C.) 56 Fed. 849; Pine Mountain Co. v.
Bailey, 94 Fed. 258, 36 C. C. A. 229.

That the complainant did. not have technical notice of the equi
table interest of Kelly and Reynolds in this invention may also be
conceded. The real contention is that it had information of facts
which put the company upon inquiry, and that they are therefore
chargeable with knowledge of all the facts which inquiry would have
disclosed. Cordova v. Hood, 17 Wall. 8, 21 L. Ed. 587; Jonathan
Mills Co. v. Whitehurst, 72 Fed. 496, 19 C. C. A. 130. At the date
of the acquisition of this invention by the National Cash Register
Company, it had not culminated in a patent. The right to a patent
was pending upon a mere application. This application was filed
September 9, 1893, and complainants are undoubtedly chargeable
with knowledge of the contents of the file bearing upon that appli
cation. Mr. Frank ]. Patterson, the general manager of the com-
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pany, and its vice president, actively represented his corporation,
and, upon an examination of the application, personally directed its
purchase. Some steps to this end had been taken by Mr. Rector,
the general counsel of the company at Chicago, and the opinion of
local counsel at Dayton was subsequently taken as to the claims,
and the value of the invention to the complainant; but neither of
these gentlemen had, or in the course of their connection with the
matter acquired, any knowledge of facts which would in any degree
affect their client. Nor is either of them in the slightest degree
chargeable with any negligence or bad faith to their client or any
one interested in the matter.

Mr. Patterson was the responsible head of his corpor::ttion in
respect to all such matters, and was the corporation in all that he
said and did about the matter. The result must turn upon hi"
knowledge of facts, and the sufficiency of the facts known to him
when he brought this application to cast upon him the duty of
inquiry. In February and March of 1893 an effort was made to
sell to the complainant patents No. 476,295, of June 7, 1892, 490,304,
January 24, 1893, and No. 491,020, of January 31, 1893, issued to
~eer and to Kelly and Reynolds, assignees of N eer, for one-third
each. Mr. Patterson was first approached and th~ negotiation
opened in behalfof Neer by Mr. A. W. Cochran, a relative of Neer's.
Patterson was then distinctly informed that Neer and Kelly and
Reynolds were associated together for the purpose of devising all
improved cash register, and also adding machines; that Neer was
the inventor, and Kelly and Reynolds the capitalists; that Neer
was under an engagement to assign to them an undivided one-third
interest, each, in all of his inventions while in their employment.
Cochran was greatly interested in securing. for Neer a more favor
able employment than he had with Kelly and Reynolds, and testifies
as follows:

"I told them my cousin was a poor inventor, and· that Kelly and Reynolds
had plenty of money, and he was not liable to get his share of his inventions.
Mr. Patterson asked me why I did not bring the machine. I told him the
machines were at my house (the two cash registers, one in the metallic case,
the other in the wooden case, now before us), but. that, if he would come to
Chicago, Harry would show him the machines. I also told hiln that Harry
would sell with the consent of Kelly and Reynolds, and would come with them
on a salary, and they could get the benefit of all his future inventions, of
which he had several now in contemplation. Mr. Patterson said 'Yes,' he
could see that Harry would not get as much out of it as he would if he had
the money to put in it himself, but, of course, Kelly and Reynolds should
have the benefits as long as they were furnishing the capital. Q. Did you
say anything at that time as to whether Harry Neer could go with the Na
tional Company, and give them the benefit of his future improvements or in
ventions, without the company buying the machine; and, if so, state what
you remember about this? A. I told the Pattersons that Harry could not leave
Kelly and Reynolds, without these machines were sold first, and that then
he would be free to come with them and give them the benefits of his future
improvements. Q. Was anything said to the Pattersons about Neer's con·
tract with Kelly and Reynolds as to inventions that he would make or im
provements that he would get up in cash registers? A. Certainly. I already
explained to the Pattersons that so long as he was with Kelly and Reynold:'>
they would get the full benefit of his inventions, and I wanted them to buy
this machine in order to get the benefits of very valuable improvements
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which helllready had in mind. r wanted to get them out of the way com
pletely, as we l;1ad to get them out of the way before we could do anything
with the Pattersons. Q. Who do you mean by 'them,' when you say you
wanted to get them out of the way? A. Kelly and Heynolds, because Harry
was to them under contract, and could not leave until these machines were
sold, and the Kelly and Heynolds business was cleaned up."

As a result of this interview, Mr. Frank J. Patterson went to
Chicago to see the model of the machine made under these three
patents. Under date of March 8, 1893, he wrote to A. VV. Cochran.
declining to buy, and saying that Neer's machine infringed the patents
of the company, though he did not then point out wherein. Shortly
thereafter, and during the same month, the complainant company
invited a further conference. For this purpose, Mr. Samuel Coch
ran, the father of A. VIf. Cochran, and an uncle of Neer's, together
with Neer himself and O. VV. Kelly, went to Dayton, and to the
shops of the complainant company, and there exhibited and operated
the Neer machine. This negotiation extended through parts of
three days. Mr. Cochran's principal purpose seems to have been
to secure for N eel' an engagement as inventor, and he testifies that
he told Patterson that he was anxious to get Neeraway from Kelly
and Reynolds, who were paying him only $10 per week. He had
drawn UD a proposed contract between Neel' and the complainant,
by which the complainant was to have the exclusive right to all of
Neer's improvements and future inventions. This contract, he says,
was exhibited to and read by Patterson, and also certain cOl)tracts
between Neer, Kelly, and Reynolds in respect to the formation of a
company to make machines. The witness testifies that he told Pat
terson that Reynolds and Kelly were to have all the benefits of
Harry M. Neer's future inventions and improvements in the cash
register business, and "that the benefits that I had put in their con
tract [referring to proposed contract for services of N eer] was the
same that was in the contract between Kelly, Reynolds, and Neer."
This contract was only proposed in the event the cash register com·
pany bought the Neel' patents, for Patterson was told that any em
ployment of Neer was dependent upon the sale of the patents owned
by the Neer Company. This witness also says that he told Mr.
Patterson th'at Neer had quite a number of improvements in cash
registers, "but that I did not want to let Kelly and Reynolds kww
of those improvements, because 1" knew they would not raise his
salary sufficiently for him to spend his time and remain with them,"
He also says that Neel' showed Mr. Patterson certain "small dia
grams, drawn on paper, of improvements, and a way by which he
could get around some of the difficult questions that was raised in
regard to opening the drawers and raising the tablets."

The sale of the patents and the employment of Neer were coupled
together by Mr. Cochran, who demanded for Neer $600 per month,
and a contract for five years. Representing, as he ostensibly did,
all of the owl1ers of the patents, he manifested a willingness to sacri
fice the N eel' Company, in the price of its patents, in order to secure
greater advantages for his nephew in the matter of wages, and he
confesses to using arguments of this character.
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Without going further into the details of the conference and nego
tiations for the sale of the earlier Neer patents, it is enough to say
that, upon the great weight of the evidence, Patterson was during
those negotiations fully made aware of the relations between Necr
and Kelly and Reynolds, and of their interest in all future improve
ments Neer might make in cash registers, so long as that association
should continue. The negotiations came to nothing, Mr. Patterson
claiming that the Neer automatic drawer and indicator infringed two
patents owned by his company.

The evidence establishes that, after this failure to sell, Neer at
once went to work upon an improved cash register which should
obviate the infringements in respect to the drawer and indicating
tablets pointed out or claimed by Patterson, and soon produced a
model of the machine here involved. This model was sent to Mr.
W. H. Chamberlain, a patent lawyer at Chicago, in July, 1893, for
the purpose of preparing specifications and claims, and an applica
tion for a patent was filed September IS, 1893. All of the expenses
incident to this new machine were borne by Kelly and Reynolds.
This application hung in the Patent Office, and in 1895 an inter
ference was declared with a pending application owned by the com
plainant in respect to certain claims common to both, in which the
complainant company won out. This interference necessarily called
attention to this new invention. As before stated, this appiication
hung along until July, 1897, when, upon the suggestion of Mr.
Rector, the complainant's general patent solicitor, who had repre
sented complainant in the Erlach interference mentioned above, Mr.
Patterson examined Neer's new application, and bought it for his
company, without making any inquiry as to whether Kelly and
Reynolds had any interest therein or not. The invention which was
involved in the Neer application did not ih express terms assume
to be an improvement upon his earlier patents. In fact, however,
it was an improvement by which Neer had attempted to obviate the
infringement claimed by Patterson in respect to the automatic drawer
and tablet. The character of the improvement was in itself adapted
to recall the information he had received when Neer's earlier ma
chine was offered to him. In addition to this, Mr. Rector, in his
letter suggesting the purchase of this application, called attention
to the Neer earlier patents, and suggested that, if "we take the Neer
application, we had better take the entire lot."

Mr. Patterson does say that he cannot recall his having read any
papers in connection with the effort made in 1893 to sell his com
pany the three existing Neer patents. He does, however, admit a
recollection of so much which occurred in that negotiation that it is
difficult to believe that he had forgotten the relation of Neer to
Kelly and Reynolds. He admits that he recalls the fact that the
younger Cochran first came to open the way, that the elder Cochran
and Neer then came, and that finally he saw the elder Cochran and
Kelly and Neer on the third visit to his factory. Reynolds, it is
conceded, had no part in the negotiations which then occurred,
though Cochran says he explained to Mr~ Patterson the reasons for
his absence. Asked by his counsel to explain what occurred on the
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occasion of the visit of Meer, KellYi'and the elder Cochran at the
time the machine was exhibited, he says :

"Tbese gentlemen came to visit tbe factory upon an invitation from me to
exbibit tbeir macbine, and, as I understoodtbe situation, Mr. Cocbran was
the promotor of tbe NeeI' Company. Mr. NeeI', tbe inventor of tbe machine,
came to apparently offset any remarks wbich migbt be made, calculated to
keep Mr. Kelly from investing any money in their company; and, as Mr.
Kelly was .financially able to carry out any commercial enterprise into which
he might engl!-ge, I endeavored to convince him that this machine "Of Neer's
could not be made cheap enough or simple enough to ever become a successful
cash register.. I did not pay any attention to Mr. Neer or to Mr.Cochran,
as I knew they would not pay any attention to anything I might say deroga
tory to their enterprise or machine. From subsequent events, Mr. Kelly de
clined to go into the enterprise at all. The cash register company was appar
ently abandoned. Mr. Cochran was very anxious to sell the NeeI' device and
secure for N'eer a good position, but, not being successful, he returned to Chi
cago, and I have heard nothing from him since. Tbe details of all of these
conversations, it is not necessary to relate, even if I could remember them.
Suffice it to say that these same kind of interviews are constantly held with
promoters. and inventors of cash registering devices, and for that reason, after
the interview was over, I do not often retain more than a casual memory of
the circumstances."

While he does say that he has no recollection of ever examining
any contracts, or of their contents, or of hearing the name of Reyn
olds mentioned, he does not in terms deny that he was then in
formed in respect of the engagement between Neer and his asso
ciates, arid of the interest of the latter in his subsequent improve
ments. Neither is it claimed by counsel that he had forgotten what
occurred during the 1893 negotiations. Indeed, the very able and
frank solicitor for complainant resents the suggestion that he de
fends upon the ground that Mr. Patterson had forgotten in 1897 the
facts which he knew in 1893 in respect of Neer's relations to Kelly
and Reynolds. The contention, on the contrary, presented by the
briefs, is, first, that complainant had no definite information at any
time "that Kelly and Reynolds had or were to have any interest in
Neer's future inventions, and that, whatever the character of the
information possessed in 1893, the subsequent events known to it
were such as, in the absence of knowledge of facts now disclosed by
the record, but which were unknown to complainant, to create a
reasonable presumption, upon which complainant was justified in
acting, that .four years later, at the time it purchased, in 1897, Neer
was the sole and exclusive owner thereof."

We can see no ground for regarding the information possessed
by Mr. Patterson as either vague or indefinite in respect of the in
terest of Kelly and Reynolds in any further improvements which
Neer should patent in respect to cash register machines. The prin
cipal object of the negotiations, so far as they were conducted by
the two Cochtans, was to secure for Neer with the cash register
company a better contract than he then had with Kelly and Reyn
olds; and, if those witnesses are to be believed, they informed Pat
terson fully as to the interest of Kelly and Reynolds in his future
inventions so long as his existing r.elations should last. Now, what
were the "subsequent events" known to Patterson, when he bought,
which are relied upon to create a presumption upon which he was
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jl1stified in assuming that the application was the "sole and exclu
sive property of Neer"? They are substantially as follows: (I)
That this application had been on file four years without any as
signment to Kelly and Reynolds being filed in the office, whereas
such an assignment of his earlier patents had been filed either with
the application or shortly thereafter; (2) that the contract between
Neer and associates was terminable at will or upon 10 days' notice,
and the interest of Kelly and Reynolds was only in such improve
ments as should be made while those relations lasted; (3) that in
fact this partnership was terminated soon after the Dayton nego
tiations, and that Neer engaged in a different line of inventions; (4)
that in April, 1894, a patent issued to Neer and Cochran upon an
application filed in April, 1893; (5) that Neer represented that he
had made no assignment, and so covenanted in his assignment to
Chamberlain.

It is to be borne in mind, in giving due weight to the circum
stances mentioned, that Patterson is chargeable with the knowledge
that the application he was buying had been filed within about six
months of the close of his negotiations for the purchase of the earlier
Neer machil'le. The question he had to ask himself in 1897 was not
whether the arrangement between Neer and his associates had con
tinued up to that time, but whether it had not continued up to the
time of an application for an improvement made, which had been
filed within six months of the close of his former negotiations. Now,
he did not know, and could not know, for the fact was otherwise,
that Neer had ceased to work with and for Kelly and Reynolds when
this application was filed. Neer finished the model for his improved
machin~ in July, 1893, with their means, and placed it in the hands
of an attorney to obtain a patent; the application being filed Sep
tember IS, 1893. Some time about the time of this application, Neer
and associates did dissolve, and he took work with the father of O.
W. Kelly, and took up a new line of inventions. But the actual fact
that the relations of these three men had terminated even in 1897
was not even then known to Patterson. All that he knew 'about the
abandonment of the cash register business consists in the fact that
he had heard nothing more about it, and had been told by a Mr.
Mast, some two or three years after the negotiations of 1893, "that
he [Mast] was of opinion that Mr. Kelly saw no outcome in the
cash register, and had decided not to go into the field." This, of
course, referred to the scheme of getting up a factory to make the
Neer machines, which was a part of the purpose of the Neer Com
pany made known to Patterson in 1893. But counsel frankly do
not claim that he knew in 1897 that the Neer Company had broken
up, and modestly only insist that Patterson had a right "to assume
that it had been abandoned"-a correct assumption if the question
was as to its continuance up to 1897, but <tn in<..lJrrect one if it be
an assumption that the relation did not exist when the invention in
question was made. The assumption that Patterson knew that in
1894 a patent had issued to Neer and Cochran upon an application
made within a month after the close of the 1893 negotiations is un
authorized. The fact is true. But it does not appear that Patterson
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knew it when he bought the later application. It was in fact a pat
ent in which Kelly and Reynolds were interested, but it was taken
out to Cochran and NeeI' because Cochran was dominating Neer,
and wished it done to secure him in some advance he had made
about it. As he was the lJ-gent for all the parties, he held it in trust.
and so recognized himself as a trustee. That patent was not in the
line of the title of any of the complainants' patents, and hence there
is no constructive notice about its issuance. If Patterson did not
himself know that such a patent had issued to NeeI' and Cochran,
it could not mislead him, and could have cut no figure whatever in
leading him to presume the relation of the parties ended when the
application in question was filed in September of 1893. That he
knew the contract between NeeI' and Kelly and Reynolds was to
endure only so long as the parties wished, must be conceded. But
why he should assume that an application for a patent, made so soon
after he had declined to buy the first NeeI' machine, and which was
to him manifestly intended to escape the charge of infringement
which he had brought against the first NeeI' machine, should be
the sole property of NeeI', is not explained. Reasonably the pre
sumption, under the facts known to him, was that such an improve
ment would be. for the benefit of the partnership; and, in the ab··
sence of very clear evidence otherwise, he should have so assumed.
The representation by NeeI' that he had made no assignment, and
his covenant to that effect, is of no importance whatever. He did
not even repre.sent that no one had any equitable interest in his in
vention, and said nothing and was asked nothing about the disso
lution of his partnership with Kelly and Reynolds. In view of the
facts known to Patterson, the natural inquiry would have been, not,
"Have you made any assignment?" but, "Are you equitably under
any obligation to do so by reason of your contract with them? When
did your agreement to give them an interest in your inventions come
to an end?" But if he had cau.sed these questions to be put to
him, he would have acted with great negligence if he had failed to
inquire of' Kelly and Reynolds as to their claim of interest in this
particular invention. The assumption that they had no interest in
this invention, in view of the facts with which Patterson is :harge
able with knowing, rests at last upon the fact that this application
had been pending four years, and that no assignment had been re
corded 01 which he was obliged to take constructive notice. In
actual fact, an assignment, under date of July 22, 1893, had been
spread upon the registry of the Patent Office, by which he had as
signed to Reynolds a one-third interest in all of his improvements
and inventions in cash registers which he had been working on, and
for which he contemplated filing applications. This assignment did
not operate as a constructive notice, because it was not such a grant
or conveyance as was entitled to registration. Lynch v. Murphy,
161 U. S. 247, 16 Sup. Ct. 523, 40 L. Ed. 688; Carpenter v. Dexter,
8 Wall. 513, 532, 19 L. Ed. 426; Prentice v. Duluth Storage Co.,
58 Fed. 437, 7 C. C. A. 293, 302; Robinson on Patents, § 785;
Wright v. Randel (C. C.) 8 Fed. 591. Neither did it request the
commissioner to issue any particular patent to an assignee, and the
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commissioner therefore properly ignored it when he came to issue
this patent. Rev. St. § 4895; Robinson on Patents, §§ 4II, 769,
785; Wright v. Randel (C. C.) 8 Fed. 591. Neither is it shown
that Patterson or any of the agents or attorneys of the complainant
corporation had any actual knowledge of this document. But on
the other hand, it is not shown that any search of the record was
ever made to see if any assignment had been recorded. Such an
actual search would undoubtedly have disclosed this assignment.
There was therefore no actual misleading by the failure of the record
to disclose any assignment, for the proper place for such an as
signment would have been upon the registry, and not in the file.
Rev. St. U. S. § 4895.

The court below, after an exhaustive examination of all the facts
and circumstances of the case, reached the conclusion that the facts
known to the complainant company at the time of its purchase were
such as to put it upon inquiry. The facts which the complainant
must be taken to have known pointed plainly to the probable exist
ence of a right or title in conflict with that which they were about
to buy. It became complainant's duty, therefore, to make inquiry
as to the existence and extent of this probable outstanding equitable,
but prior, right; and an inquiry of Neer only was not a reasonable
compliance with this duty. The failure to make reasonable inquiry
under such circumstances convicts complainant of a degree of neg
ligence inconsistent with the claim to be a bona fide purchaser with·
out notice. The knowledge which its representative in this trans
action had did not consist of vague rumors as to the possible rights
of another. It was knowledge that tended strongly to show that
Kelly and Reynolds were interested in the invention he was about
to buy, and was not materially weakened by any subsequent facts
known to him at the time he was called upon to act. It may be
that Mr. Patterson did not have at the time any purpose to de
liberately shut his eye.s to the facts which inquiry might disclose,
for that would amount to mala fides or fraud, and we do not attribute
any evil purpose to him. The price he was asked to pay was a
small one for a great concern, such as that he represented. When
asked about the extent of his examination of the appliCation before
buying, he said:

"I mayor may not have examined the file wrapper, and cannot state posi
tively upon this point. If the case was an important one, I should probably
have an opinion submitted, or read it over myself. In this case I am under
the impression that, the amount involved being so small, that I told Mr. Ma
cauJc~' he might buy the patent if the amount did not exceed $200. That is
about all I remember about it."

Under such circumstances, he may \vell say, as he does, that he
at the time had no knowledge that anyone beside Mr. Neer owned
or claimed any interest in the invention. But he did have informa
tion which made it his duty to inquire whether others did not have
an interest in this inchoate property, and this he doubtless woulrl
have done but for the comparative insignificance of the matter, which
induced a very negligent method of action, which justly deprives his
corporation of its claim to be a bona fide purchaser without notice.
Evidrcnce of a fraudulent purpose or conduct amounting to moral
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turpituqe is. not necessary to deprive a purchaser of a legal title of
the advantages of his position.

The English cases for a time seemed to tend toward a rule re
quiring evidence indicating a deliberate shutting- of the eyes to avoid
light, and amounting to what some of the judges styled fraud. :2

Pam. Eq. § 606, and notes, and cases there cited. But the latest
announcement seems to repudiate this extreme view. Oliver v. Hin
ton, 2 L. R. Ch. D. 1889, 264. The test of the American courts has
not been so extreme. The inquiry has generally been whether tne
facts known were such as to put a reasonably prudent man upon hi~

guard, and whether an inquiry has been prosecuted, with reasonable
diligence. 2 Pam. Eq. § 606, and notes. The latest announcement
of the Supreme Court of the United States is that found in Stanley
v. Schwalby, 162 U. S. 255, 276, 16 Sup. Ct. 754, 763, 40 L. Ed. 960,
where Justice Gray said:

"But in order to charge a purchaser with notice of a prior unrecorded con
veyance, he or his agent must either have knowledge of the conveyance, or at
least of such circumstances as WOUld, by the exercise of ordinary diligence
and judgment, lead to that knowledge; and vague rumor or suspicion is not
a sufficient foundation upon which to charge a purchaser with knowledge of
a title in a third person."

The decree of the court below must be affirmed.

NATIONAL METER CO. v. NEPTUNE METER CO. et aI.

(Circuit Court of Appeals, Third Circuit February 22, 1904.)

No. 14-

1. PATENTS-J\'OVELTy-WATER METERS. •
The Nash patents, No. 527,534 and No. 527.537, for improvements in

disk water meters, are void for lack of novelty, and also because the
claims of the former are so broad as to cover practically everything in
the prior art.

Appeal from the Circuit Court of the United States for the District
of New Jersey.

For opinion below, see 122 Fed. 82.
J. Edgar Bull and Edmund Wetmore, for appellant.
Alfred W. KiddIe and Wil'liam A. Redding, for appellees.
Before ACHESON, DALLAS, and GRAY, Circuit Judges.

ACHESON, Circuit Judge. This bill was brought to restrain in-
fringement of two letters patent, No. 527,534 and No. 527,537, for im
provements in disk water meters, granted on October 16, 1894, to the
National Meter Company (complainant-appellant), as assignee of Lew
is Hallock Nash. At the date of the making of the improvements in
question, water meters of the disk type were old and in successful use.
The structure described and shown in and by each of these patents, in
shape, size, constituent parts, arrangement, and mode of operation,
was old. The form and function of each of the constituent parts of
the described structure are identical with those which had long been
in common use prior to the all'eged inventions. Moreover, all the ma-
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terials specifically mentioned in these patents had previously been em
ployed in various combinations in the manufacture of water meters.
The learned judge below, in the course of his opinion, after particular
reference to certain prior patents, justifiably said:

"It will thus be seen that metals and nonmetallic substances of the charac
ter specified, for one or the other of the different parts of a nutating meter,
have been freely suggested and employed by other prior inventors, until there
is hardly a combination of them which could be devised that would be in any
respect new."

Patent No. 527,534 is much the broader of the two patents in suit,
patent No. 527,537 being merely for one species or a particular form
of the alleged invention of the other patent. The following explana
tory paragraph of the specification of No. 527,534 sets forth alleged
advantages possessed by the described structure:

"The disks of nutating pistons heretofore made have been comparatively
fragile and liable to break. By making the disk of metal I altogether avoid
difficulty. However, if both piston and case were made entirely of metal, the
friction and wear occurring would make the structure of little or no value
as a practical water meter. As the principal friction surfaces are at the ball
of the piston and its seat in the case, by making these parts of different ma
terials-for instance, one of metal and the other of nonmetallic material-the
friction and wear become very slight. 'l'hus the maximum strength and the
minimum friction and wear are obtained, and a durable and efficient meter
is made. Such a piston can be used in any suitable case. If the piston, as
I prefer to make it, have a disk of metal and a ball of nonmetallic material,
it may be used in a case composed of any material or materials, for but little
friction and wear will be developed in the ball bearing, even if the seat in
the case be of the same or similar nonmetallic material~as, for example, if
both be made of hard rubber. When the walls of the case as well as the disk
of the piston are made of metal, while the seat and ball are either both of
nonmetallic material, or one is of nonmetallic material and the other is of
metal, the wear on the opposing metallic surfaces, particularly between the
spherical walls of the case and the rim of the piston, wlli, other things being
equal, be faster than at the other parts, and hence the weight of the pistoll
will always be supported on the ball bearing, where friction is least, and fric
tion contact between the edge of the piston and the spherical walls of the case
avoided." ,

The specification contains the further statement:
"In the claims I employ the words 'coefficient of abrasion' to indicate the

rapidity with which wear will take place between opposing surfaces."

The widest claims of this patent and the ones particularly ,relied on
by the complainant are the first and second claims, and those only we
deem it necessary to quote. They are as follows:

"(I) In a water meter, a nutating piston, composed of ball and disk, com
bined with a case provided with seats for the piston ball, the disk of the pis
ton and the spherical walls of the case being composed of substances having
a larger coefficient of abrasion than the substances composing the ball of the
piston and its seats in the case.

"(2) In a water meter, the disk of a nutating piston and the opposing case
walls, made of similar materials, combined with the ball of said piston and
the ball bearings in the case, made of dissimilar materials."

The specification of patent No. 527,537 repeats the statement that:
"As the principal friction surfaces are at the ball of the piston and its seat

in the case, by making the ball of metal and its seat in the case ot a nonme·
tallic material the friction and wear become very slight."
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The single claim of this patent reads thus:
"In a water meter, the combination of a piston composed of a ball and disk,

both made of metal, with a case made of metal and a seat for the ball made
of nonmetallic materiaL"

The charge of infringement made against the defendants below (the
appellees) is based upon their manufacture and sale of two slightly
different types of disk water meters, the structures of both of which,
in form, constituent parts, and method of action, are conformable to
tbis art as practiced before the q,lleged inventions. of the patents in
suit. One of the meters complained of is constructed with an all-metal
case having all-metal seats for the ball of the piston, and a metal disk
having a rubber ball for its journal. The other meter complained of
is made under the Thomson patent, No. 568,642, of September 29,
1896, and has for the lower bearing of the metal ball of the piston a
skeleton of metal provided with concentric blocks of graphite mounted
in recesses in the metal socket. The alleged infringement lies in the
combined use of the materials mentioned. Do these constructions, or
either of them, violate any exclusive rights vested in the complainant
by virtue of the patents in suit? The conclusion of the Circuit Court
was adverse to the complainant's pretensions, and we think rightly so.

According to the explicit statement of both the patents in suit, the
principal place of friction is at the ball of the piston and its seat in
the case. Upon this assumption the patents rest. It is the basis of
the alleged invention. The problem was to secure the minimum of
friction and wear between the ball of the piston and its seat. That
being obtained, the invention is realized. The specification of No.
527,534 states that by making the ball of the piston and its seat in
the case "of different materials-for instance, one of metal and the
other of nonmetallic material-the friction and wear become very
slight"; and "thus the maximum strength and the minimum friction
and wear are obtained, and a durable and efficient meter is made."
What the patents unmistakably prescribe is an antifriction bearing for
the ball. But that was an old and common expedient in water-meter
construction. This is abundantly shown by the evidence. The speci
fications here do not disclose any new means for reducing friction be
tween the ball of the piston and its seat in the case. It was a well
known fact that friction and wear between a journal and its bearing
can be reduced by making these parts of dissimilar materials. This
principle ,vas of common application in machine construction before
the date of the. alleged inventions. The nonmetallic materials spe
cifically mentioned in the complainant's patents are lignum vita:, hard
rubber, and vulcanized fiber. Now, the use of lignum vita: for pre
cisely the same purpose is described in Nash's patent, No. 379,805, of
1888; and the use of hard rubber for a piston ball working in a me
tallic seat is described in the same patent, and also in the Davies
patent, No. ::;84,024, of 1888, and the British patent to Davies, No.
13,571, of 1886. The prior Nash patent above mentioned discloses
a water meter almost identical with the structt1re of the patents in suit
composed of an all-metal case with an all-metal piston, or of a hard
rubber case with a hard rubber piston; the ball of the piston, whether
of metal or hard rubber, having for its lower bearing or seat a plug of
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lignum vitre. Upbn a fair review of earlier patents, the judge below
made the clearly warrantable deduction that the very combination of
materials suggested in the complainant's patent is to be found in the
prior art, not as a matter of accident or undesigned, but definitely and
distinctly indicated and provided for.

The brief of the appellant puts forward the proposition that "the
gist of the patents in suit resides in the discovery that the piston can
be made to maintain automatically the necessary clearance at its rim
by putting there materials which wear away or abrade faster than
the materials forming the ball and its socket," and it is said that the
invention consists in the "paradoxical expedient" of increasing friction
and abrasion between the edge of the piston and the chamber walls.
It is difficult, if not impossible, by searching, to find out anything in
the specifications tending to support this ingenious theory. As we
have already seen, the inventor states that the principal friction sur
faces are at the ball of the piston and its seat in the case, and that, by
making these parts of different materials, the friction and wear be
come very slight. "Thus," the specification goes on to say, "the
maximum strength and the minimum friction and wear are obtained
and a durable and efficient meter is made," and it is added that "such
a piston can be used in any suitable case." It is true that further on
in the specification occurs the rather obscure statement that:

"When the walls of the case, as well as the disk of the piston, are made
of metal, while the seat and ball are either both of nonmetallic material, or
one is of nonmetallic material and the other is of metal, the wear on the op
posing metallic surfaces, particularly between the spherical walls of the case
and the rim of the piston will, other things being equal, be faster than at the
other parts, and hence the weight of the piston will always be supported on
the ball bearing, where friction is least, and friction contact between the edge
of the piston and the spherical walls of the case be avoided."

If, however, friction contact between the edge or rim of the disk
of the piston and the walls of the case be avoided, there can be no
automatic clearance by abrasion. There may be friction without abra
sion, but there cannot be abrasion without physical contact. This is
a self-evident proposition. Even the appel'lant's expert assents to this.

But furthermore we are convinced by the proofs that the theory of
automatic maintenance of adequate clearance between the rim of the
disk of the piston and the walls of the case by abrasion is incapable
of practical realization. We think that the patents themselves are
opposed to such theory. As we read the specifications, the main thing
to be done is to minimize the friction and wear between the ball of
the piston and its seat, to the end that the piston shall "always be sup
ported on the ball bearing," and. "friction contact between the edge of
the piston and the spherical walls of the case be avoided." Aside,
however, from the patents, the clear weight of evidence is against the
real'ization, in practice, of the appellant's theory of operation. Mr.
Thomson, an engineer and a manufacturer of water meters, out of
his large experience testifies thus:

"I do not believe, nor have 1 ever seen in practice, nor have I ever seen a
practical demonstration in which, once the periphery of the disk is brought
into contact with the spherical wall of the casing, it will then automatically
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produce 'an adequate clearance.'.. •. No such result would be obtaIn
able in practice."

It is very significant that the complainant deliberately abandoned the
construction shown and described in its patent No. 527,537. In its
catalogue of 1900 it is said:

"A third plan is to use an all-metal disk, which is a combination long ago
clbandoned as being thoroughly unsatisfactory, botha.s to durability and close
registration."

Moreover, it appears that the complainant had adopted and exclu
sively employs in its manufacture of disk water meters a construction
in which the meter has an all-metal case, with all-metal sockets, and
a piston composed of a hard rubber ball and disk, the disk being re
enforced with metal embedded in and completely covered by the rub·
ber, and shaped at its periphery into the form of a knife-edge com
posed wholly of rubber. Obviously, this construction is designed to
diminish friction and wear between the rim of the piston and the
chamber wall, not to increase friction and abrasion at that place. It
will be noted that, in this construction, reliance is put upon the me
chanical conformation of the periphery of the disk. This construc
tion of disk water meters is made under a later patent, No. 527,539,
granted to the complair~ant as assignee of Nash.

The claims of the patents in suit have an extraordinary sweep. They
take in the whole range of substances or materials fit for water-meter
construction whether heretofore used or not. They also embrace an
unlimited number of combinations. The compl'ainant's expert ex
pressed the opinion that, "where the construction is such that the wear
between the ball and its seat is less or more retarded than between
the periphery ofthe disk and the inside wall casing, the alleged inven
tion would be realized." He also expressed the opinion that a water
meter of the knife-edge form of disk, made under patent No. 527,539,
falls within the claims of the principal patent in suit, No. 527,534.
If these views, which the appellant urges, be sound, and the defend
ants' water meters also are covered by those claims, it is safe to say
that no practicabl'e disk water meter can be made which could escape
this monopoly, for an antifriction bearing at the ball of the piston
is necessary to successful working-a fact which has always been recog
nized in this art.

'vVe are of opinion that the learned judge below was entirely right
in dismissing the complainant's bill, and the decree of the circuit court
is affirmed.

McCARTHY v. WESTFIELD PLATE CO.

(Circuit Court of Appeals, Second Circuit. February 25, 1904.)

No. 127.

1. PATENTS-INFRINGElfENT-'--CASKET HANDLES.
The McCarthy patent, No. 478,168, for improvements in casket bandIes,

claim 1, construed, and held not infringed by the devicp. of the Klein
patent, No. 559,898, in which the improvement, while having the same
generaI purpose of strengthening the handle, does so by means which op
erate on a different principle.
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Appeal from the Circuit Court of the United States for the District
of Connecticut.

For opinion below, see 124 Fed. 897.
Howard P. Denison, for appellant.
Harold Binney, for appellee.

Before WALLACE, LACOMBE, and TOWNSEND, Circuit
Judges.

WALLACE, Circuit Judge. We agree with the conclusions of
tbe court below that the 'defendant's coffin handles, made conformably
with letters patent No. 559,898 (granted to Klein, assignor, May 12,
1896), do not infringe the complainant's patent; and this being so, it
will not serve any useful purpose to consider whether the claim in
controversy is void for want of patentable novelty, or void because
the alleged invention had in all essentials been previously patented by
the complainant.

The patent in suit is for an improvement in folding-down handles,
more particularly burial casket handles, which consists in providing an
auxiliary support to the handle by· means of a relief-bar connected
with the handle-bar. In a prior patent to the complainant (No. 469,
975, granted March I, 1892) a cognate improvement was described and
claimed, the general nature of which was stated to consist "in provid
ing the handle with an auxiliary support or brace which will remove a
part of the strain from the hinge-pins by which the handle arms are
connected to the body-plates, and which, in case said pins break, will
constitute the main support of the casket." The present patent covers
a modification of the auxiliary support of the prior patent, and, with
out any other reference to the prior art, that patent itself imposes a
limitation upon the construction of the present patent which restricts
the application of the doctrine of equivalents.

In the folding-down handle in common use previous to either of the
McCarthy patents the handle was carried by an arm attached to the
body-plate of the casket by a hinge-pin pivoted in the ears of the
body-plate. These ears projected from the sides of a recess in the
body-plate formed to receive and afford a bearing to the end of the
arm. The end of the arm was provided with a shoulder extending
rearwardly beyond the hinge-pin, which when the arm was raised en
gaged with the top of a wall at the rear of the recess so as to limit the
upward movement of the handle. The specification of the patent in
suit describes the old folding-down handle with an additional recess
in the body-plate consisting of an elongated slot through its outer face.
It also describes a supplemental arm, called a relief-bar, which is se
cured rigidly or pivotally to the main arm near the handle, and extends
beneath the main arm to and through the slot in the body-plate, where
it engages with the inner face of the body-plate. To effect this en
gagement, it is provided with a head larger than the width of the slot.
This bar is arranged and constructed so as to move with the main
arm, but to have independent bearing connections with the body-plate.
In operation when the handle is moved downwardly the bar will slide
under the body-plate, and when the handle is raised the bar is drawn

129 F.-9
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out through the slot until its head engages with the inner face of the
body-plate. By this engagement the bar relieves the strain on the
hinge-pin, and if the hinge-pin breaks receives the whole strain and
supports the casket. Thus the folding-down handle of the patent is
the old device with an additional handle-arm movably attached to the
bl!ldy-plate by a slot and head engagement; the main arm and its hinge
attachment to the body-plate are the main arm and attachment of the
old device, and do their work precisely as they did in the old device;
and the bar or new arm, and its attachment, do their work precisely
as they would if the bar was rigidly or pivotally fastened to the handle
instead of the main arm and there were no main arm.

The claim is as follows:
"The combination, with the handle, the arm carrying it, and the body-plate

to which said arm is hinged, ot a relief-bar connected to said arm and passing
through a slot in said plate, and provided on its inner end with a head."

The only novelty in the combination of the claim resides in the pe
culiar organization of the relief-bar and the body-plate, and except in
this respect it is the same combination described in the earlier patent
to complainant. In the earlier McCarthy patent one form of the aux
iliary support consists ~f an additional arm at one end pivotally con
nected with the handle-arm and at the other end provided with a
T-shaped head which slides in a T-shaped groove in the body-plate.
In this construction the supplemental arm moves with the main arm,
and when the handle is raised to the extent permitted by the hinge
connection of the main arm it engages in the end of the groove, and
thus relieves the strain on the hinge-pin, and receives the whole strain
in case the hinge-pin breaks.

The defendant's handle contains the parts employed in the old fold
ing-down handle, and as therein combined, together with parts which
re-enforce and strengthen the handle-arm and its bearings at the hinge
joint; but it does not contain the relief-bar of the claim, nor the slotted
body-plate of the claim. Its handle-arm is strengthened throughout
its entire length by a piece of sheet steel incorporated within the arm
which at the body-plate end has a projection which extends beyond the
pivot and rests upon one of the walls in the recess when the handle is
raised. In all the parts except those that were employed in the old
folding-down handle the defendant's handle differs so greatly in de
tails of construction from the complainant's handle that it is difficult
to compare them; but the most accentuated differences are those of
principle. It contains no parts which relieve the strain upon the hinge
pin when the handle is raised, or which provide a support for the casket
in the event of the breaking of the hinge-pin. Both McCarthy and
Klein by their several endeavors have sought to improve upon the old
folding-down handle, McCarthy endeavoring to do so by what is prop
erly a secondary arm with independent body-plate connections, and
Klein by strengthening the old arm and its hinge connections. As was
said in the opinion of the court below by Judge Platt:

"The former departs in one direction, and the latter in another. The pat·
ent in suit is the outcome of a struggle to relieve the hinge-pin. The Klein
patent is the outcome of a struggle to so strengthen the handle as to Qvercome
the natural strain at the vital point."

The decree is affirmed, with costs.
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GEORGIA PINE TURPENTINE CO. v. BILFINGER et aL

(Circuit Court, W. D. North Carolina. March 14, 1904.)

1. P ATF!NTS-SUIT FOR INFRINGEMENT-RIGHT OF COMPLAINANT TO DISMISS.
Complainant, in a suit for infringement of a patent, who obtained a pre

liminary injunction, will not be permitted to dismiss without prejudice
after all the proofs have been taken, which show that the charge of infringe·
ment was wholly unfounded. In such case the defendant is entitled to
a decree adjUdicating the questions at issue on the merits.

2. SAME-INFRiNGEMENT-ApPARATUS AND PROCESS FOR WOOD DISTILLATION.
The Bilfinger patents, No. 658,888, for a wood-distilling apparatus, and

No. 674,491, for a process of distilling wood for the manufacture of char
coal and the saving of by-products, to be carried on by the use of such
apparatus, construed, and held not infringed.

In Equity. Suit for infringement of letters patent No. 658,888 for
a wood-distilling apparatus, and No. 674.491 for a process of distilling
wood for making charcoal and saving the by-products, granted to Carl
W. Bilfinger on a division of the same application. On final hearing.

Dickerson, Brown, Reagener & Binney and R. D. Douglas, for com
plainant.

Schreiter & Mathews, W. P. Bynum, Jr., W. C. Douglass, and Henry
Schreiter, for defendants.

BOYD, District Judge. This is a suit in equity, by the Georgia
Pine Turpentine Company v. the Naval Stores Supply Co. and Carl
W. Bilfinger, for infringement of letters patent No. 658,888 and No.
674.491, granted to the defendant Bilfinger for an improved apparatus
and process for manufacture of charcoal and saving of by-products,
which said letters patent, the same having been granted in the years
1900 and 1902, were thereafter, with all rights and privileges there
under, as alleged in the bill, duly sold, assigned, and transferred to the
complainant, who, at the commencement of this suit, was the sole owner
thereof. The further allegation in the bill is that, after complainant
became the owner of said patents, the defendant Bilfinger organized
the Naval Stores Supply Company, and in conjunction with the said
company, and in violation of plaintiff's rights, was unlawfully using
the same. Each of the defendants filed a separate answer, denying an
infringement of the patent owned by plaintiff, and averring the right
to have and use the apparatus and process connected with their business.
The pleadings have been completed, both parties have taken proofs,
and the case has been set down for final hearing upon the pleadings
and the proofs. I·

At the final hearing complainant moved to have its bill dismissed,
without prejudice, upon payment of defendants' costs. This motion
must be denied. It is well settled by authorities that complainant can
not dismiss his bill at will after all proofs are taken and the case is set
for final hearing. Such motion is addressed to the sound discretion
of the court, but will not be granted in a case where "such proceedings
have been taken as entitle the defendant to a decree." Chicago, etc.,

'111. See Patenlos, vol. 38, Cent. Dig. § 551.
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R. CO. v. Rolling Mill Co., 109 U. S. 702, 3 Sup. Ct. 594, 27 L. Ed.
1081. In other cases it is held that such motion will not be granted
where the adverse party would be prejudiced or put to a disa(lvantage.
Johnson v. Bailey (C. C.) 59 Fed. 670, Callahan v. Hicks (Co C.) 90
Fed. 539, and the cases cited there. In this case no reason i~ stated
why complainant desires to dismiss its bill, except as it appears from
the proceedings that complainant realizes the complete failure to make
out a case against the defendants, though its proofs cover every fea
ture of defendants' apparatus and the process carried on therein, show
ing that complainant's counsel and expert witness have diligently and
skillfully exploited every path to that end. On the other side, defend
ants establish by their proofs, affirmatively, that the apparatus they
use and the process they carry on in their plants at Biscoe and Aber
deen are fundamentally different from those set forth in the patents
in suit. Would it, then, be just and equitable here to grant com
plainant's motion now, after defendants have been subjected to the
trouble and expense of defending the suit and bearing the detrimental
consequences of the litigation until it could be submitted for final de
cision? Would it be just and equitable to nullify their efforts and ex
pense incurred in producing the proofs showing that the charge of in
fringement made against them was and is wholly unfounded?

Defendants are charged in the bill with infringement of letters pat
ent; they were served with the process of the court, required to appear,
answer, and to produce proofs in support of their answer. \iVhether
complainant commenced this action on misinformation or from error
of judgment, or for other reasons, the institution of the suit, the charge
of infringement, the publicity given by the complainant to the pendency
of the same, to the injunctive orders of the court, and to the proceed
ings in this case throughout the entire territory where defendants'
business extends, must have had a detrimental effect on defendants'
business. This effect is of such nature as would not be removed if
the bill of complainant herein be merely voluntarily dismissed by
an order on such motion as complainant now proposes. Such damage
to defendants' reputation and business standing can only be removed
by a judgment of the court deciding the controversy on the merits.

The bill of complainant should not be dismissed, as complainant
now proposes, also because of the pendency of similar suits in other
districts, involving the same apparatus, the same process, as in the
case at bar, and based on these same patents. The pendency of at
least one other suit of this kind (in the Western District of Georgia)
is shown by the proofs in the case at bar, the fact having been
brought out by the cross-examination of defendants' witness Bilfinger
by complainant's counsel. This other suit was commenced after de
fendants answered here, and no proofs have yet been taken. If this
suit here should now be merely dismissed by an order on request of
complainant, the same issue will be required to be litigated in the other
case. This procedure may be repeated by complainant as often as it
may succeed in inducing the courts to dismiss its bills before judg
ment, and withbut prejudice after the proofs are taken and the case
set down for final hearing. Such proceeding would certainly be vexa
tious to the utmost, and work irreparable injury to defendants' inter-
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ests. Por these reasons, complainant's motion is denied, and the case
will be considered and decided by the court on the proofs, and a judg
ment entered therein.

The first of the two letters patent, No. 658,888, is for improvements
in wood distilling apparatus; and the second, No. 674.491, is for a
process of distilling wood for the manufacture of charcoal, and sav
ing of by-products, to be carried on in the apparatus set forth in the
first patent. The second letters patent were granted on a subdivi
1>ional application of the first. Originally only one patent was applied
for-for the apparatus and the process; thereafter, the subject-matter
of the process was embodied in a subdivisional application, under
which the second patent (No. 674,491) issued. In the specification of
the process patent, the inventor says (page I, line 34) as foHows:

"The objects of my improved process are, first, to decompose wood into (1)
solids, (2) volatile and (3) nonvolatile liquids, and (4) gases; second, to sepa
rate these ingredients from each other; and, third, to prevent decomposition
of any of the ingredients in the process of decomposing the raw material."

The several products shall also be recovered separated from each
other; the solid ingredient as charcoal; the volatile and nonvolatile
liquids as wood turpentine, oils, and tar; the gas as illuminating gas.
Thus we may say that in these particular respects the process of the
patent differs from other processes for distilling wood, and the appa
ratus for carrying on this process is particularly designed for it.
This is the apparatus of the Bilfinger patent No. 658,888, and it is
with respect to this apparatus that the inventor says, at the outset of
the specification of his process patent:

"The apparatus necessary for the carrying on of the process is more fully
described in my United States letters patent No. 658,888, granted October 2,
1900," etc.

This statement has an important bearing on the issue of infringe
ment involved in the case at bar. It shows that the inventor realized
that the process cannot be carried on in any other apparatus except
the particular apparatus that he specifically sets forth in the other
patent as an integral part of his invention. Defendants' exhibit "Bil
finger Plans of Defendants' Plants at Biscoe and Aberdeen," and as
explained in the testimony of the defendant Bilfinger, shows clearly,
on comparison with the drawings and descriptions of the Bilfinger
patent No. 658,888, that the apparatus employed in defendants' plants
at Biscoe and Aberdeen do not contain a solitary feature of that which
is set forth in the patent as the improvement or invention designed
for the purpose of carrying on the process, the subject-matter of the
other Bilfinger patent, No. 674.491. The evidence shows that without
these specific means-the sectional flues, dampers, outlets, and valves
-the process cannot be carried on, or such results obtained as set
forth in the patent. Defendants' plants comprise apparatus distinct
from the ordinary wood-distilling plants in several respects, but every
one of the specific features is also wholly different from what is dis
closed in the Bilfinger patent No. 658,888, and these improvements,
embodied in defendants' plants, are the subject-matter of another
patent (defendants' exhibit, "Bilfinger & Hallock 1903 Patent"). They
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serve for tne carrying on of a process wholly different 'from tne pro
cess specified in the Bilfinger patent No. 674>491, and producing wholly
different results. The fact that the improvements embodied in the
apparatus of defendants' plants at Biscoe and Aberdeen are covered
by a subsequent patent is prima facie proof that defendants' plants
are patentably different from the apparatus set forth in the patent
in suit. That they are different also in every material or substantial
respect was proved by the testimony for the defendants, and by the
letters patent introduced in evidence at the close of defendants' proofs.
Neither the proofs that the improvements embodied in the apparatus
of defendants' plants at Biscoe and Aberdeen are the subject-matter
of this patent, nor the proof made by the testimony of defendant Bil'
finger that these apparatuses are differently constructed for a different
process, and that, in fact, a wholly different process is carried on in
defendants' plants at Biscoe and Aberdeen, was contradicted or rebut
ted in any manner. It must therefore be accepted as established by
the proofs:

(I) That defendants' plants are not constructed according to the Bil
finger patent No. 658,888, in suit herein; and,

(2) That no such process as set forth and claimed in the Bilfinger
patent No. 674,491, in suit herein, is carried on in the plants of the
defendants.

A decree will be entered for defendants, dismissing the bill of com
plaint herein, with costs.

PERKINS ELECTRIC SWITCH MFG. CO. v. BUCHANAN & CO.

(Circuit Court, E. D. Pennsylvania. March 24, 1904.)

No. 51.

1. PATENTS-INFRINGEMENT-INCANDESCENT LAMP SOCKETS.
The Perkins patent, No. 626,927, for an incandescent lamp !locket, Wall

not anticipated, and, while the parts were old, covers a new combination
of utility, and discloses patentable invention. Claims 3, 4, and 9 also held
Infringed.

2. SAME-COMBINATION AND AGGBEGATION DISTINGUISHED.
Elements ot the patent considered, and held to constitute, not a mere

aggregation ot separate elements, but a composite construction, in which
the several parts co-operate to produce a common and combined result,
which the law accepts and sustains.

In Equity. Suit for infringement of letters patent No. 626,927, for
an incandescent lan1p socket, granted to Charles G. Perkins June 13,
1899. On final hearing.

Howson & Howson, for plaintiffs.
Marcellus Bailey and Curtis B. Johnson, for defendants.

ARCHBALD, District ]udge.1 The issues in this case are few, and
comprised within a narrow compass. While infringement is denied in
the answer, it was not seriously disputed at the argument, and could

I Specially assigned.
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not successfully be on the proofs. The socket manufactured by the
defendants, in its general structure, is closely patterned after that of
the complainants, and, whatever may be the incidental improvements,
infringes upon it, for which, of course, the patent held by the defend
ants covering these improvements affords no excuse. Neither, in view
of this, can they very well question its utility, having copied it. If it
had no advantage over other existing structures, why not follow them
instead?

The novelty of the invention is contested, but the references cited
against it are few, and, however they may limit, do not otherwise seri
ously affect, it. The patent held by the complainants was issued to
Charles G. Perkins June 13, 1899, and is for an incandescent electric
lamp socket. The claims relied upon in this suit are as follows:

"(3) In combination in a lamp socket, a cap, a shell, two blocks of insulating
material, with recesses arranged to form two insulating-chambers, a plate
with a binding-screw located in one of the chambers, and having its ends se
cured to the respective blocks, a plate with a binding-screw located in the
other of the chambers, and having its ends secured to the respective blocks, and
grooves in the edges of the upper block for the passage of the circuit-wires of
[to] the respective binding-screws, substantially as specified.

"(4) In combination in a lamp socket, a shell, two blocks of insulating ma
terial with recesses arranged to form insulated chambers, a plate with a bind
ing-screw located in one of the chambers, a plate with a binding-screw located
in the other of the chambers, and a switch-block located in one of the cham
bers, and adapted to make contact with the end of the plate in the same cham
ber, substantially as specified."

"(9) In combination in a lamp-socket, a cap, a shell, two blocks of insulating
material located within the shell, insulated chambers formed by recesses in
the insulation, and plates bearing outwardly-extending binding-screws located
in the recesses, and having their ends secured by screws to the respective in
sulating-blocks, SUbstantially as specified."

But four references are produced from the prior act, and of these
the Snow and the Hubbell patents may be classed together. Both, in
addition to a cap and shell, are made up of two blocks, or more prop
erly disks, of insulating material, secured together by metal plates on
either side. to which the circuit wires-introduced in the Hubbell
through grooves on the edge of the upper block-are attached by out
wardly extending binding-screws. So far there is a correspondence
with the plaintiffs' device, but there it stops. Between the blocks or
disks is a large, single, open chamber, in which the key or switch
mechanism is set, and across which there is an uninterrupted course
for the electric current in case a short circuit happens in any way to
be induced, while in the Perkins the two blocks are brought close to
gether, and separate contact chambers, insulated from each other,
carved out of them, to obviate the danger which the others invite. Ad
mittedly, this differentiates the two constructions, and does so with ef
fect. The Wirt socket has little relevancy. It consists of a single
block-for strength-between which and the screw extension for the
lamp base a large, open chamber is left, to accommodate the switch
mechanism, the same as in the others mentioned, with the additional
danger that the bearded ends of the circuit wires may get in contact
with the metal of the screw extension below, there being nothing in
between to prevent. The Pass and Seymour-the only one remaining
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to be noticed-is porcelain throughout. It is made up of two main
parts-a base and a body-so assembled and fastened together as to
leave an arcing chamber between them, in which, side by side, the two
legs of the electric circuits end, separated by a projecting wall or cur
tain. It must be confessed that, in the separation in this way of the
two contact plates, the device approaches somewhat closely to the one
in suit. The idea, to a certain extent, may be said to be there; but
there is a difference, amounting to a distinction, in developing it. In
the Pass and Seymour the ends of the circuit wires are left in close
proximity in the same chamber, with nothing but a low and narrow
rib of porcelain intercepting them, which there is constant danger that
the frayed strands may bridge over and short-circuit. But in the Per
kins this is doubly prevented-first, by locating the contact plates at
diametrically opposite sides of the blocks; and, second, by giving to
each a separate recess or chamber therein. It is true that the wall
between the chambers is slight, and that the imperfect contact of the
upper and lower blocks leaves a small air space, which divides it; and
in a badly fitted socket, like that produced by Mr. McIntire, this may
be so great as to do away in great part with the benefit to be derived
from this construction. But in the ordinary and proper form, made
in accordance with the patent, the two-chamber feature has an im
portant and distinctive function, which is not anticipated by anything
to be found in the Pass and Seymour, any more than in the rest of the
preceding art.

The patentability of the device, however, is questioned. The in
ventor, it is said, took a two-block socket, which was old (Hubbell),
united the blocks with metal contact plates or standards on opposite
sides, also old (Wirt), and then insulated the plates by an intermediate
wall of porcelain-an expedient not only common, but expressly em
ployed in the prior art (Pass and Seymour). But the merits of the
invention, and the inventive skill involved, are not to be written down
in any such way. The problem of providing an electric lamp socket
which should be at the same time mechanically strong and easily han
dled, electrically safe, and commercially cheap, was by no means easy
and obvious, as the many attempts at it, which have produced more
than 300 patents in the last 20 years, abundantly show. An entire
porcelain socket, such as the Pass and Seymour, has certain electrical
advantages, but is bulky, liable to break when exposed to rough usage,
and not readily connected up or handled. The use of metal, on the
other hand, in cap, shell, and screw extension, while conducing to light
ness and durability as well as strength and cheapness, detracts from it
electrically. In the device in suit there is apparently a more complete
solution of these difficulties than in anything which had preceded it.
and, even though accomplished by the use of known expedients, the
combination being a novel one, and the beneficial result obtained a sub
stantial gain to the art, it must be regarded as involving the exercise
of invention, such as the law was designed to protect. If not, then
not only is this wanting in the other devices which have been put in evi
dence, which stand on no higher plane, but there would seem to be
nothing further left that was patentable along existing lines in this
branch of the electric art; and improvements therein must be relegated
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to the unstimulated skill of the common artisan, rather than the genius
of the inventor-a conclusion which we should be slow to reach.

It is further urged that the elements drawn together in the patent
amount to a mere aggregation, but this loses sight of that which is
involved. The object of the invention is the production of an electric
lamp socket-an important commercial appliance, which, to meet the
demands upon it, must have certain characteristics and qualities. It is
necessarily made up of different parts, designed for different purposes,
some of which contribute one thing, and some another. The cap, the
shell, the upper and lower blocks, the insulating chambers, are nothing,
apart and in themselves; but together they unite to form a complete
socket, to be taken and used as a whole. This is not an aggregation of
separate elements, each acting or standing by itself, but a composite
construction in which the several parts co-operate to produce a common
and combined result, which the law accepts and sustains.

Let a decree be drawn in the usual form in favor of the plaintiffs, and
referring the case to a master to take an account, with costs.

GENERAL GASLIGHT CO. v. MATCHLESS MFG. CO.

(Circuit Court, S. D. New York. February 26, 1904.)

1. PATENTS-INVENTION-DESIGNS.

Originality and the exercise of the inventive faculty are as essential
to give validity to a patent for a design as for a mechanical invention.

2. SAME.

Whenever ingenuity is displayed in producing a new design which im
parts to the eye a pleasing impression, even though it be the result of
uniting old forms and parts, such production is patentable.

3. SAME-INFRINGEMENT-DESIGN FOR LAMP.

The Humphrey design patent, No. 35,481, for a cluster gas lamp, shows
a novel design and discloses invention. Also hela infringed

4. SAME.

"Vhere it appears that, by uniting old elements perceivable in other
lamp designs, a new lamp of different contour and construction is pro
duced, and where the collocated elements also impart an ornamental and
graceful appearance, not possessed by prior lamp designs, the conception
is beyond what an ordinarily skilled workman is able to achieve.

In Equity. Suit for infringement of letters patent No. 350481, for
a design for a gas lamp, granted December 24, 1901, to Alfred H.
Humphrey. On final he,;·ring.

Dallas Boudeman, W. P. Preble, Jr., and Charles W. Culver, for
complainant.

Edward C. Davidson, for defendant.

HAZEL, District Judge. This is a bill for an alleged infringement
of design patent No. 35,481, dated December 24, 190i, issued to Alfred
H. Humphrey, and by him assigned to the complainant corporation.
The specifications state that the invention relates to a design for gas

, 1. See Patents, vol. 38, Cent. Dig. § 33.
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lamps known as "cluster lights." The defenses chiefly relied upon are
want of novelty and noninfringemerit. It is not seriously controverted
that the design embodies features familiarly known, nearly all of
which may in some form be found in pre-existing lamps. The proofs
do not disclose the prior use of ari ornamental lamp similar in design
to that described in the specifications. On the contrary, the evidence
establishes that no lamp having the shape, configuration, or ornamenta
tion of the lamp design in suit was previously known to the trade. The
design patent in question is not for an ornament, pure and simple. The
shape and configuration of the lamp also permit its classification as a
useful article of manufacture. According to section 4929 of the Re
vised Statutes [U. S. Compo St. 1901, p. 3398], the design must be a
new and original invention produced by the industry, genius, effort,
and expense of the inventor. Whether the design possesses the char
acteristics of originality and newness must largely, if not altogether,
be determined by the visual impressions resulting from its appearance.
Matthews & Willard Mfg. Co. v. American Lamp & Brass Co. (C. C.)
103 Fed. 634; Pelouze Scale & Mfg. Co. v. American Cutlery Co., 102
Fed. 916, 43 C. C. A. 52; Smith V. Stewart (C. C.) 55 Fed. 481; Unter
meyer V. Freund (C. C.) 37 Fed. 342. The shape and configuration
of the lamp, in its entirety; the collocation of its mechanical features;
the arrangement of the cluster lights and mantels; the contour and
proportions of the bulbous globe; the two metal bands, with their twist
ed, plaited, and filigree ornamentation-contribute to the creation of a
symmetrical form and pleasing appearance. The defendant contends
that the prior art discloses substantially similar designs. It is also
asserted that any additional elements or substituted features constituting
complainant's patent accomplish an artistic result due solely to an
assembling of parts obvious to any skilled designer, and not entitled
to the dignity of invention. This contention is entitled to careful con
sideration. It is quite well settled, upon the authority of Smith v.
Whitman Saddle Co., 148 U. S. 674, 13 Sup. Ct. 768, 37 L. Ed. 606,
that the law which applies to a mechanical patent does not differ mate
rially from that applicable to design patents. Hence originality and
the exercise of the inventive faculty must be present in both instances.
The mere adaptation of that which was old and familiarly known to
new purposes is not invention, nor would the mere aggregation of
known parts of other substantially similar designs to produce that un
der consideration constitute patentability. Perry v. Starrett, 3 B. &
A. 485; Simpson v. Davis (C. C.) 12 FecL 144, 20 Blatchf. 413;
Gorham Co. v. White, 14 Wall. 511, 20 L. Ed. 731. It is quite true
that the record shows many lamps of ornamental and graceful ap
pearance, which were known prior to the conception of the design
lamp in suit. Furthermore the collocation of diff~rent parts of such
designs is frequently used to enhance their appearance and salability.
The caprice of. fashion constantly demands something novel in the
art under consideration. However that may be, the principle" as
applied to design patents, is unassailable, that whenever ingfT:.uity is
displayed in producing something new, which imparts to the eye a pleas
ing impression, even though it be the result of uniting old forms and
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parts, such production is a meritorious invention and entitled to pro
tection. The evidence establishes beyond doubt that the lamp under
consideration met with immediate favor from the public on account of
its artistic construction. It appears from the evidence of the patentee
that his object was to design a lamp peculiarly appropriate for a gas
arc lamp of ornate appearance, which would resemble an electric lamp.
He began his design in August, 1900, completing the same in October
of that year. No other similar lamp, which when lighted appeared like
an electric light, was then known. A number of witnesses familiar
with gas lighting and the sale of gas lamps testified that there were no
lamps on the market resembling the Humphrey design, which insures
the illumination of large areas, while its ornate appearance and novel
shape quickly achieved popularity. I have looked in vain through the
illustrated catalogues submitted in evidence for lamps like that in suit.
The prior art does not disclose a lamp in its entirety (and that must be
the test of anticipation) which justifies declaring void the Humphrey
patent, and thus negativing the presumption of patentability secured to
the inventor by the issuance of the patent. Every part used in the
Humphrey design is trimmed and united in its construction with the
sole object of forming a symmetrical and harmonious whole. This
object was achieved as a result of effort, study, and skill, and it is
therefore entitled to the dignity of invention.

The question of infringement: The defendant's lamp is apparently
identical with that of complainant. There are a few minor differences
in detail, but such differences are thought to be immaterial. Gorham
Mfg. Co. v. Watson (C. C.) 74 Fed. 418; Whittall v. Lowell Mfg. Co.
(C. C.) 79 Fed. 787; Sagendorph v. Hughes (C. C.) 9S Fed. 478; Hut
ter v. Broome (C. C.) II4 Fed. 655. The configuration, shape, and out
line are the same, and only the closest inspection will disclose the slight
difference of construction pointed out by the defendant at the argu
ment.

Let a decree be entered for an injunction and accounting as prayed
for in the complaint, with costs.

BRILL et al. v. PECKHAM MFG. CO.

(Circuit Court, S. D. New York. January 11, 1904.)

1. P ATENTS-PREL1l>IINARY INJUNCTION AGAINST INFRINGEMENT-EFFECT OF
PRIOR DECISION.

Where a patent has been held valid and infringed by a court of another
circuit after a contested hearing, it is the practice to grant a preliminary
injunction on such decision unless new evidence is produced which is of
such character that it may fairly be supposed that it would have changed
the decision if it had been before the court in the prior suit

, 2. SAME-STREET CAR TRUCK.
A preliminary injunction granted against infringement of the Brill

patents, No. 627,898 and No. 627,900, for a truck for stre,et cars, on a
prior decision involving practically the same issues.

"1. See Patents, vol. 38, Cent. Dig. § 488.
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In Equity. Suit for infringement of letters patent No. 627,898 and
N~. 627,900, for a truck for electric street cars, granted to George M.
Bnll June 27, 1899. On motion for preliminary injunction.
~dmund Wetmore, Francis Rawle, 4nd Joseph L. Levy, for com

plalllants.
Chas. H. Duell, for defendant.

I LACOMBE, Circuit Judge. The patents in suit and similar in
fringing devices to those complained of were before the Circuit Court
in the District of New Jersey on final hearing. 124 Fed. 778. Nearly
all the prior patents now presented were then submitted, although the
opinion does not specifically enumerate them. Under such circum
stances the practice here is to inquire, first, whether the record con
tains anything not before the New Jersey court, and, if something new
is found, to inquire whether it is of such a character that it may fairly
be supposed that such court would have reached a different conclusion
had it been presented in the earlier case. Badische Anilin & Soda
Fabrik v. Klipstein (C. C.) 125 Fed. 543. There is nothing new here
except prior patents to Beach and to Davenport and Bridges, and the
file wrapper and contents. Neither of these patents shows the precise
combination which would anticipate, and the old elements they show
were already shown in the patents which were before the court in the
other cause. It is not thought that any different result would have
been reached had these and the file wrapper been originally put in proof.
The Circuit Court in New Jersey, however, stayed the issuance of in
junction until its decision could be passed upon by the Court of Ap
peals, and a similar disposition would seem proper in the case at bar.
The ordinary injunction order will therefore be signed. Immediately
upon its entry defendants may take an order suspending operation of
the injunction upon defendant filing a bond for $20,000 and sworn state
ments of bimonthly sales of the infringing trucks; the suspension,
however, to be limited to the time required to secure decision of appeal
in the Third Circuit, with provision that in the case of any delay by ap
pellants in that case complainants here may move to vacate the order
suspending stay.

An injunction order will be signed in the suit against the old com
pany, Peckham Motor Truck & Wheel Company, but no suspending or
der will be granted in that case.

WESTINGHOUSE ELECTRIC & MANUFACTURING CO. T. STANLEY
INSTRUMENT CO.

(Circuit Court, D. Massachusetts. March 11, 1903.)

No. 1,084.

L PATENTS-ANTICIPATION-ELECTRIC MOTORS.
The Tesla patents, Nos. 511,559 and 511,560, for It method and means

of operating electric motors, held void for anticipation by the Ferraris
publication at Milan, on evidence which failed to carry the date of Tes
la's invention back of such publication.
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In Equity. Suit for infringement of letters patent Nos. SII,559 and
SII,S60, for a method and means of operating electric motors, granted
to Nikola Tesla, December 26, 1893. On final hearing.

Kerr, Page & Cooper and Frederick P. Fish, for complainant.
Mitchell, Bartlett & Brownell, for defendant.

COLT, Circuit Judge. Upon careful consideration of the evidence,
I have reached the conclusion that the complainant has failed to estab
lish, by sufficient proofs, the conception by Tesla of the inventions in
suit prior to April 22, 1888, the date of the Ferraris publication. In
complainant's supplemental brief I find no reasons stated or authorities
cited which should lead the court to any different conclusion.

Since the hearing in the case at bar, the Circuit Court of Appeals for
the Second Circuit, in a suit, involving the same patents, brought by
this complainant against the Catskill Illuminating & Power Company,
upon the same evidence which was before us, has held that the proofs
were insufficient to establish invention by Tesla prior to April 22, 1888.
This decision, which was passed down February 26, 1903, renders un
necessary an extended opinion by this court, since it would be only a
repetition of the views so clearly expressed by Judge Townsend in the
opinion of the court in the Catskill Case, 121 Fed. 831.

A decree may be entered dismissing the bill, with costs.

WILLIAM FIRTH CO. v. MILLEN COTTON MILLS. SOUTHERN
COTTON MILLS & COMMISSION CO. v. SAME. C. E

RILEY & CO. v. SAME~.

(Circuit Court, S. D. Georgia, N. E. D. May 4, 1903.)

L COBPOBATIONS-LIENS-SALE OF ASSETS-ATTORNEYS FOB STOCKHOLDER&
FEES.

Suit having been brought to foreclose liens on a new cotton mill, the
property of a corporation, petitioners filed a bill on behalf of certain stock
holders, alleging that the suit to sell the property was in aid of a collu
sive combination to deprive such stockholders of their interest, and prayed
that the court take charge of the property, and operate the same for the
payment of the corporation's debts. The bill was consolidated with the
prior proceedings without objection, and, on petitioners' initiative, an ex
pert was appointed, who made a valuable report to the court as to the
property and the advisability of operating the same, after which a decree
of sale was ordered on the combined bill, at which only $pO,OOO was bid
for property worth $160,000. This sale was set aside on petitioners' ob
jection, and a resale ordered at an upset price of $90,000, for which the
property was sold. Held, that petitioners, having rendered valuable serv
ices both to the court and to the creditors, were entitled to a fee of $1,500
out of the proceeds of the sale.

In Equity. Petition of Erwin & Callaway and Hall & Wimberly, for
attorney's fees. Exceptions to master's report.

• Reversed on appeal. See 129 Fed. 79.
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Marion Erwin, Merrel P. Callaway, John 1. Hall, and Olin J. Wim-
berly, for petitioners.

William K. Miller, for J. R. Lamar, trustee, purchaser.
E. H. Callaway, for Millen Cotton Mills.

SPEER, District Judge (orally). The equity of solicitors for the
applicant here is based upon the following facts: There was a bran
new cotton mill of modern construction, with. modern machinery,
complete and ready for operation. It cost $160,000. Some of its
directors were also creditors. They were entering into negotiations
with other creditors for the purpose of bringing about a sale of the
property at much less than its real value. There can be no doubt
about these facts. One of these creditors, namely, the William Firth
Company, brought an original bill seeking to foreclose certain liens
and sell the property. The stockholders who had put their means
in large amount in this venture saw that their all therein invested
was threatened, and they brought a separate bill with a view to have
the court take charge of the property, protect it from collusive com
binations which threatened to ruin all except those in the alleged
combination, and if possible have such an investigation made as
would enable the court to determine if it could be operated profit
ably, and th11s work itself out of debt. This bill, without any ex
ception from any quarter, was by order of the court consolidated
with the original bill for foreclosure, and thereafter the cases pro
ceeded together. The sale was had under the consolidated bills.
Adequate compensation, $1,500 in amount, was by the purchasers,
and through a private agreement of which the court was not ap
prised until the hearing, paid the solicitors, who filed the original
bill. It was stated in judicio by one of the solicitors for the pur
chasers, who were also the lienholders, that it was deemed safer to
payoff these solicitors than to fight them, but all compensation is
refused to Messrs. Hall & Wimberly and Erwin & Callaway, who
brought the bill intended to conserve the properties, and who now
apply for an allowance. In addition to these proceedings, C. E.
Riley & Co. filed another bill to foreclose mechanics' liens, and their
solicitors were paid. It is quite safe to conclude that their fees were
deducted from the large values these purchasers secured by this liti
gation; in other words, from the fund in court. We, however, have
no knowledge of the amount paid these gentlemen, who now repre
sent the purchasers resisting the claim of Hall & Wimberly and
Erwin & Callaway. Mr. E. H. Callaway, counsel for the Millen Cot
ton Mills, has also been paid by private understanding, presumably
from the same fund. It is to be observed that his client through
answer filed by him expressly approved the effort of the solicitot3
now seeking compensation to save the property by their attempt to
have the receivers work it out of debt. Upon the averments of thi"
bill such investigation was made, an expert was appointed, the re
ceiver under the original bill of William Firth Company not having
the requisite technical knowledge, and the expert Mr. Tracy 1. Hick
man made a careful investigation into the status and character of
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the property and the facilities for operation, and with the co-receiver
made a joint report to the court. This report was of undeniable
value, not only to the court, but to all of the creditors. The re
ceivers, it is true, reached the conclusion that the property could
not be operated profitably by them, and that, in itself, was a matter
of very great value to all the parties at interest, because otherwise
the court might have gone forward in the effort to keep the enter
prise a going concern, and might for the lack of information have
entailed greater loss on the creditors. The investigation thus made
by the receiver appointed under the bill filed by the attorneys mak
ing application for counsel fees was generally of great value to the
court, and his general participation in the management and con
servation of this property, he being an experienced mill man, was
also advantageous to the trust fund. Finally, however, the property
was brought to sale. It was alleged that the combination had been
made to sell it for $40,000, and it is significant that the bid as made
for it, in which the local directors and the other lien creditors were
interested, was for $50,000, and those parties who were charged as
combining to sell it in the first instance were in large measure
intended to be the beneficiaries of this bid. The solicitors now seek
ing compensation filed objections to the price offered, and upon full
hearing the bid was held inadequate. These gentlemen attended
the hearing of the motion to confirm the sale, and made a full show
ing why it should not be confirmed. A resale was ordered, and the
property brought the sum of $90,000, an increase of 44 per cent.
over the bid originally made. This sale was approved.

Now, it cannot be questioned that the conduct of these solicitors
was meritorious. They did not succeed in accomplishing all that
they set out to do in the first instance, but it seems a just conclusion
that they contributed to increase the aggregate value of the fund
in court from $50,000 to $90,000. They appeared at all the trials
of the various issues in the cause. These were numerous. Their
counsel assisted the court in every way possible, they took part in
all the efforts to resuscitate this venture which was earnestly and
persistently attempted by the court with a view to save the creditors
and stockholders as well, and to bestow upon the community where
the mill was situated the great benefits to result from the operation
of such an establishment.

In the exercise of the equitable discretion in such cases justified
by the authorities, it seems justifiable to allow these gentlemen com·
pensation for· their services. Besides, there will be no great hard
ship on the syndicate of creditors and directors of the Millen Cotton
Mills, who, as. the result of these proceedings, have obtained a clear
title to a new mill, with the most modern and costly machinery,
worth $160,000, for $90,000 of their claims. The actual price they
paid, reduced to a money basis, is in fact much less. It is apparent
to the court that but for the action of the solicitors now seeking
compensation the mill would have been sacrificed ,for a little more
than half this sum, with utter ruin to every interest save the pur
chasers thus favored, and leaving $40,000 of liens unpaid, with the
inevitable delay, litigation, and diminution of the trust .fund which
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must have resulted by the efforts of those parties to recoup them
selves.

We conclude, therefore, that the solicitors before the court asking
an allowance are entitled to compensation, under the circumstances;
and since it is conceded on all hands that, if entitled at all, a fee of
$1,5°0 will be entirely reasonable, that sum will be allowed.

KALAMAZOO CORSET CO. v. SIMON.

(Circuit Court, E. D. Wisconsin. March 20, 1903.)

1. CONTRACTS-CONSTRUCTION-USAGE.
While proof of a general usage is admissible to explain a contract, In

the absence of express stipulations, or where the meaning of the parties
is uncertain, from the language used, usage cannot be shown to vary the
legal import of the contract as made, or to add new terms thereto.

2. SAME-ApPLICATION OF USAGE.
Where numerous lots of corsets were offered for sale by letter as a

"job lot" .and as an entirety, the letter stating that "the enclosed stock
sheet shows the quantity of each style and color," and that "the proportion
of sizes," as shO\vn, "is nearly perfect," which offer defendant declined,
but selected and offered to take three of the lots as specified in the stock
sheet, the acceptance of defendant's offer made a contract based on ex
press stipulations, which was not within a usage that, in the purchase of
job lots, the buyer is not obligated if the variation in the deliveries is con-'
siderable, and that it rests with the buyer to determine whether the dis
crepancy is reasonable or unreasonable.

3. SAME-VALIDITy-DEFINITENESS.
A usage that, in sales of job lots of goods, the buyer is not obligated it

the variation in the quantity delivered is considerable, and that it rests
with the buyer to determine whether the discrepancy is reasonable or un
reasonable, no definite test being recognized, is invalid for uncertainty.

4. SAME-PERFORMANCE OF CONTRACT-SUBSTANTIAL VARIATIONS.
Where defendant purchased three job lots of corsets, represented on

plaintiff's stock list as containing 251 10!t2 doz., 20411/12 doz., and 809!t2

doz., and the deliveries offered contained 266V3 doz., 2671/12 doz" and 78
doz., the variance was substantial, and entitled the buyer to refuse ac
ceptance.

5. SAME-QUESTION FOR COURT.
Where, in an action for breach of a contract of sale, the facts were

undisputed, and a verdict for plaintiff would be unsupported by testimony
or legitimate inference from any fact in evidence, it was proper for the
court to determine the same without sUbmitting it to the jury.

6. SAME-WAIVER.
Where defendant agreed to purchase certain job lots of corsets accord

ing to a stock sheet showing the quantities, he did not waive his right to
refuse to accept because of a material variance in the quantities delivered,
by his mentioning only his own mistake in ordering one of the lots, wben
he intended to order another, which the seller refused to permit him to
correct.

On Motion for New Trial.
Durant, Price & Cowen, for plaintiff.
Winkler, Flanders, Smith, Bottom & Vilas, for defendant.

SEAMAN, District Judge. The suit is for breach of contract of
purchase, by refusal to accept the goods tendered as a delivery. The
contract is in writing for the purchase of a large quantity of corsets
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from the manufacturer, designated in the pleadings as a "job lot" or
"job lots," and the facts are undisputed. Verdict was directed in fa
vor of the defendant upon the ground that the goods tendered for de
livery greatly exceeded the terms of the order in two of the lot num
bers, and were slightly deficient in the other number. As the goods
varied in size and color in each lot, and came intermingled, so that
several days' work was involved in checking and storing, the defend
ant was justified in the rejection, if the letter of the contract governs
the issue. The plaintiff made an offer by letter to close out numerous
lots of corsets, each bearing a descriptive number, at prices named for
each, inclosing a "stock sheet," which, the letter stated, "shows the
quantity of each style and color. You will observe the proportion of
sizes is nearly perfect." The defendant answered with an offer for
three of the lots-Nos. 79, 20 and 249--referring to the stock list, at
prices named by him, but refusing the others, and this was accepted.
In the stock list, No. 79 contained 2511°/12 doz.; No. 20 contained
20411/12 doz.; and No. 249,809/12 doz. The plaintiff sent instead of
No. 79, 266;1 doz.; of No. 20, 2671/12 doz.; and No. 249, 78 doz.
Under well-settled rules, this tender is not performance of the con
tract, unless (I) the contract terms are subject to modification by the
proof admitted of general custom in respect of job-lot transactions;
and (2) the performance appears to be within a valid general custom or
usage applicable thereto.

I. Proof of a general usage is admissible to explain a contract, either
"in the absence of express stipulations, or where the meaning of the
parties is uncertain upon the language used, and where the usage of the
trade to which the contract relates, or with reference to which it was
made, may afford explanation and supply deficiencies in the instru
ment." Oelricks v. Ford, 23 How. 49, 63, 16 L. Ed. 534, 5 Rose's
Notes (u. S.) 966. So it may be that reference to a "stock sheet" in a
simple offer and acceptance of a job lot may thus be open to explana
tion where no express stipulations appear to govern the interpretation.
Nevertheless the rule stated by Mr. Justice Story in The Reeside, 2
Sumn. 567, Fed. Cas. No. II,657-approved in De Witt v. Berry, 134
U. S. 306, 312, IO Sup. Ct. 536, 33 L. Ed. 896-appears to prevail,
namely, "that it can never be proper to resort to any usage or custom
to control or vary the positive stipulations in a written contract, and a
fortiori not in order to contradict them. An express contract of the
parties is always admissible to supersede or vary or control a usage or
custom." As stated in De Witt v. Berry, supra, "While parol evidence
is sometimes admissible to explain such terms in the contract as are
doubtful, it is not admissible to contradict what is plain, or to add new
terms." Usage cannot be shown to vary the legal import of the con
tract as made. 27 Am. & Eng. Encyc. 862. In the light of these prin
ciples I am of opinion that the terms of reference to the stock sheet in
each of the letters constituting the contract in question exclude the
custom from consideration, even if the custom as shown is otherwise
applicable to the transaction.

2. On the other hand, the custom stated by the witnesses cannot af
fect the contract for two reasons, at least: (I) Because the transaction

129F.-I0
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was not the ordinary job-lot sale to which the testimony of usage re
lates; and (2) because the terms of the usage are either too uncertain
to admit of its consideration, or exclude the case of large excess shown
in two of these lots. (I) The only transaction to which the testimony
of usage can be deemed applicable is one of simple offer and acceptance
of a recognized job lot upon the mere exhibition of a stock sheet, usually
in the hands of a traveling salesman for that purpose. Here numerous
lots were offered by letter, as a job lot and as an entirety, stating that
"the enclosed stock sheet shows the quantity of each style and color,"
and that "the proportion of sizes," as shown, "is nearly perfect." The
defendant declined this offer, but selected and offered to take three of
the lots as specified in the stock list. Acceptance of this offer made
the contract upon that basis as one of express stipulations, and not
within the alleged usage. (2) In any view, however, the testimony con
curs in the requirement that the stock sheet must show approximately
the quantity of goods in the lot offered for sale, the only variations
being for diminution or increase naturally arising in due course of the
business before the sale is consummated; and the two disinterested
witnesses concur in testifying that the buyer is not obligated under
the custom if the variation is considerable, and that it rests "with the
buyer to determine whether the discrepancy is reasonable or unrea
sonable," no definite test being recognized. On the last-mentioned ver
sion of the custom-shown on legitimate cross-examination, as I un
derstand its import-uncertainty in its terms and obligation clearly bars
it from entering into the alleged sale. Oelricks v. Ford, 23 How. 62,
16 L. Ed. 534. There was no meeting of the minds of parties upon the
subject-matter to make an executory contract. It is true that a valid
contract could be made for a specific lot, though the quantity was unde
termined; that it could be made for such quantity as was produced
or remained on hand at a given time or event. The quantity would
then be determined by the event. But no such contract is made by
the alleged usage. No such test is made binding. The question
whether the quantity conformed to the offer and acceptance was con
tingent upon the buyer's view whether the variance was reasonable or
unreasonable, and in any aspect no definite test was provided. Treated
as "an absolute contract for a specific quantity within a reasonable
limit" (Cabot v. Winsor, I Allen, 546, 551), it is plain that the variance
is substantial. The facts being undisputed, the question thereupon was
rightly determined by the court without submission to the jury. Cabot
v. Winsor, supra. A verdict contra would be unsupported by testi
mony or by legitimate inference from any fact in evidence.

The contention that the defendant waived this defect by mentioning
only the mistake made by him in ordering No. 79, when he intended
No. 179, is not tenable. It is probable that he would have waived if
that correction had been allowed, but it is clear that he did not do so
when they refused, and he had ascertained the true state of facts.

The motion for a new trial is denied, and judgment will enter upon
the verdict.
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In re LEWIS.

(DIstrIct Court, D. Delaware. Aprll 5, 1904.)

No. 95.

14:7

1. BA.NKRUPTCy-INVOLUNTARY PETITION-DISMISSAL.
An involuntary petition in bankruptcy, in due form, by three creditors,

will not be dismissed on the application of two of them, against the objec
tion of the third, on the ground merely that the two "desire and consent
that said petition and proceedings be dismissed."

(Syllabus by the Court)

In Bankruptcy.
Robert H. Vandyke, for petitioners.
C. L. Ward, for Champion Mfg. Co., one of original petitioners.

BRADFORD, District Judge. An involuntary petition in bank-
ruptcy, containing the proper averments and in due form, was filed
March 26, 1904, by the Supplee Hardware Company, Samuel M. Mal
lalieu and the Champion Manufacturing Company against Louisa S.
Lewis. On the same day a receiver of the estate of the alleged bank
rupt was appointed, who has since qualified, and entered into posses··
sion thereof. Process issued pursuant to the prayer of the petition
and was served March 28th. Two of the three petitioning creditors,
namely, the Supplee Hardware Company and Mallalieu, have this
day filed a petition praying that the petition in involuntary bank
ruptcy in which they joined, and the proceedings thereon, "be dis
missed, and that notice be given to the creditors as provided by the
bankruptcy law." On the presentation of this petition in open court
the Champion Manufacturing Company, the remaining original peti
tioner, through its counsel, objected to the granting of the prayer
thereof, and insisted that the case in bankruptcy should not be ar
rested. There are several independent objections fatal to the grant
ing of the prayer of the petition for dismissal. It is unnecessary,
however, to consider in this opinion more than one. The petition
wholly fails to state any ground justifying a dismissal as prayed.
The sole reason assigned is "that your petitioners desire and consent
that said petition and proceedings be dismissed." Such a reason is
palpably insufficient, even were there no other objections to the grant
ing of the prayer for dismissal. The petition does not show how a
dismissal could inure to the general benefit of the creditors, nor, in
deed, does it aver that it would be of such benefit. To dismiss the
proceedings in bankruptcy on the ground alleged would establish a
harmful precedent. In the language employed in another connection
by JudgeBlodgett in the case of In re Heffron, Fed. Cas. No. 6,321,
decided under the bankruptcy act of 1867, "It would lead to under
hand and secret negotiations between the debtor and a portion of the
creditors, and be a strong incentive for showing favors to a few
creditors at the expense of the many." Therefore, if it be assumed
that the petition for dismissal has not been prematurely presented, no
list of creditors having been filed in the case, and if it be further as
sumed that the court could properly order a dismissal of the proceed-
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ings in bankruptcy on the application of two of the original petitioners
against the protest of the third, and if it be further assumed that the
prayer for dismissal sufficiently discloses an existing pecuniary inter
est on the part of the Supplee Hardware Company and Mallalieu, or
either of them, in the subject to which it relates, the court would still
be obliged to deny the present application.

SOCIAr. REGISTER ASS'N v. MURPHY.

(Circuit Court, D. Rhode Island. :.\I:\rch 9, 1904.)

No. 2,617.

1. COPYRIGHT-INFRINGEMENT-DAMAGES RECOVERABLE IN EQUITY.
In a suit in equity for infringement of copyright there can be no re

covery in the way of damages beyond the gains and profits which the de
fendant is shown to have realized from the infringement.

In Equity. On motion for entry of decree.
See 128 Fed. 116.
Gifford & Bull, for complainant.
Matteson & Healy, for defendant.

BROWN, District Judge. This is a motion for the entry of a de
cree for infringement of copyright. The complainant is entitled to an
account of the profits, gains, and advantages which the defendant has
received. It is not entitled to damages other than this. The complain
ant relies upon section 4964 of the Revised Statutes, which provides
that an infringer shall "pay such damages as may be recovered in a
civil action by such proprietor in any court of competent jurisdiction."
This does not enlarge the jurisdiction of a court of equity. It is not
analogous to section 4921, which confers upon the courts power, in
patent causes, to render a decree for damages in addition to profits to
be accounted for. The general principles governing courts of equity
in such matters a.re explained in Root v. Railway Co., 105 U. S. 189,
207-215, 26 L. Ed. 975; Chapman v. Ferry (C. C.) 12 Fed. 693; Cal
laghan v. Myers, 128 U. S. 663, 9 Sup. Ct. 177, 32 L. Ed. 547. See,
also, Stevens v. Gladding, 17 How. 447, IS L. Ed. ISS; 7 Am. & Eng.
Ene. Law (2d Ed.) 590. This point was not involved in the decision
of Belford v. Scribner, 144 U. S. 488, 12 Sup. Ct. 734, 36 L. Ed. 514.
The decree simply awarded profits, and no distinction was made be
tween profits and damages. While in some cases the profits to be ac
counted for are spoken of as damages, yet in no case that has been pre
sented is it held that damages, as distinct from or additional to profits,
can be decreed in equity in a copyright case, as in patent causes.
V.,Thile the word "damages" is used in decrees, it is used synonymously
with "profits." Confusion can be avoided by omitting the word "dam
ages," since the word "profits" is more accurate, and sufficient. The
waiver of forfeiture removes all objection to the examination of the
defendant on the accounting. The only proofs of infringement of

, 1. See Copyrights, vol. 11, Cent. Dig. §§ 81, 83.
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specific copyrights that have been presented are those contained in the
complainant's exhibit "Parallel Columns." The decree should be limit
ed by striking out all copyrights other than those referred to in that
exhibit. Clause 3 should be amended by striking out the words "one
or more of the copyrights," and inserting a reference to the specific
copyrights which the defendant has infringed as appears by said ex
hibit.

I find no sufficient reason for the denial of the usual costs to the
complainant.

Let a draft decree be prepared accordingly.

DAVIS v. KANSAS & TEXAS COAL 00. et al.

(Circuit Court, W. D. Arkansas, Ft. Smith Division. April I, 1904.)

L FOREIGN CORPORATIONS-SERVICE OF PROCESS-CONSTITUTIONALITY OF' STAT
UTE.

Act Ark. Feb. 26, 1901 (Acts 1901, p. 52, § 1), which provides that where
a right of action shall accrue in favor of a resident or citizen of the s14te
against a foreign corporation, w/Jether arising on contract or in tort, alll
such corporation shall not have an agent in the state or have designated
a person on whom service may be made, process may be served on the
Auditor of State, and shall be sufficient to give jurisdiction of the person,
when construed in connection with previous legislation requiring foreign
corporations doing business in the state to designate agents therein on
whom process might be served, is constitutional and valid, as applied to
corporations which were doing business in the state after the passage
of the act and at the time the cause of action sued on accrued therein in
favor of a citizen, and a corporation cannot evade service in such case
by thereafter withdrawing from the state and canceling the appointment
of its designated agent.

On Motion to Quash Service.
T. B. Pryor, for plaintiff.
Ira D. Oglesby, for defendants.

ROGERS, District Judge. This suit was brought in the state
court, and removed by the defendants to this court. A motion is
now made by the defendant the Kansas & Texas Coal Company to
quash the service. The service was made upon the Auditor of State,
and the motion alleges that the service upon the Auditor was un
authorized, illegal, and insufficient, and conferred no jurisdiction to
render personal judgment against said defendant, because no war
rant or authority of law exists for the service of such process upon
the Auditor; second, because the service of the process upon the
Auditor of the state of Arkansas under the act under which the
service was made is in violation of section 8, art. 2, of the Consti
tution of Arkansas, and of the fifth and fourteenth amendments to
the Constitution of the United States. The provision of the Con
stitution of Arkansas referred to is the one which provides that no
person shall be deprived of life, liberty, or property without due

, 1. Service of process on foreign corporations, see note to Eldred v. Amer
ican Palace Car Co., 45 C. C. A. 3.
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process of law; being, in substance, the same as article 5 of the
federal Constitution.

It was conceded in the argument that, at the time the injury com
plained of occurred, the Kansas & Texas Coal Company was doing
business in the state of Arkansas, and in the Ft. Smith division of
the Western District thereof. It was also conceded that, at the time
the suit was brought. the Kansas & Texas Coal Company had ceased
to do business in the state, and had no agent in the state upon
whom service could be made. It also appears from the record that
up to the 28th of July, 19°2, Thomas R. Tennant was the designated
agent of the Kansas & Texas Coal Company for the service of sum
mons and other process, and that hi.s agency was revoked on the
28th day of July, 19°2, and that prior to the 28th of July, 1902, the
Kansas & Texas Coal Company had ceased to do business in the
state of Arkansas, and was not engaged after that time in any busi
ness in the state, and that at the time of service of process in this
case Thomas R. Tennant was not the agent of the Kansas & Texas
Coal Company, or in any way connected with or employed by it.
It .also appears from the record that service had been had upon the
slirid Tennant, and had been quashed by the state circuit court, be
fore the removal of this case into this court, to which action the
defendant the Kansas & Texas Coal Company at the time excepted.
The service was had under the act approved February 26, 1901 (Acts
1901, p. 52), section I of which is as follows:

"In all cases where cause of action shall accrue to a resident or citizen of
the state of Arkansas, by reason of any contract with a foreign corporation.
or where any liability on the part of a foreign corporation shall accrue in
favor of any citizen or resident of this state. whether in tort or otherwise.
and such foreign corporation has not designated an agent in this state upon
whom process may be served, or has not an officer continuously residing in
this state upon whom summons and other process may be served so as to au
thorize a personal judgment, service or summons and other process may be
had upon the Auditor of State, and such service shall be sufficient to give
jurisdiction of the person to any court in this state having jurisdiction of the
subject-matter, whether sitting in the township or county where the Auditor
is served, or elsewhere in the state."

If this act stood alone, the court would be compelled to quash the
service. Manifestly this statute, standing by itself does not author
ize service upon the Auditor, which would be binding upon the de
fendant corporation, if it was not doing business in Arkansas at the
time the cause of action accrued, or where the cause of action grew
out of a transaction outside of the state. The act is broad enough,
however, to cover that class of cases. It must be construed, if it
can be upheld at all, to apply only to causes of action against cor
porations growing out of transactions while such corporations were
doing business in the state; and, if this act stood alone, it could
not be upheld at all, as against the Kansas & Texas Coal Company,
but it does not stand alone. The act of the Legislature of Arkan
sas approved February 16, 1899 (Acts 1899, pp. 18-21), is as follows:

"Section 1. Every corporation formed in any other state, territory or coun·
try, before it shall be authorized or permitted to transact business in this
state, or to continue business therein, if already established, shall by its cer
tificate, under the hand of the president and seal of such company or corpo-
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ration, filed in the office of the Secretary of State of this state, designate an
agent, who shall be a citizen of this state, upon whom service of summons and
other process may be made. Such certificate shaJi also state the principal
place of business of such corporation in this state. Service upon such agent
shall be sufficient to give jurisdiction over such corporation to any of the
courts of this state. Any corporation so filing such certificate in the office
of the Secretary of State shall pay therefor a fee of one dollar ($1.00) for
such filing, and a like fee for each subsequent appointment of an agent so
filed.

"Sec. 2. E,ery company or corporation incorporated under the laws of any
other state, territory or country, now or hereafter doing business in this state,
shall file in the office of the Secretary of State of this state, a copy of its
charter, or articles of incorporation or association; or, itl case such company
or corporation is incorporated merely by a certificate of incorporation, duly
authenticated and certified by the proper authority. The Secretary of State
shall cause all such charters, articles of incorporation or association so filed
to be duly recorded in a book kept for that purpose. And such corporation
shall be required to pay into the treasury of the state, incorporating and oth
er fees equal to those required of similar corporations formed with and under
the laws of this state. Upon compliance with the above provisions by said
corporation, a copy of such charter, or articles of incorporation, or certificate
so filed, properly certified under the seal of his office, shall be taken by all
the courts of this state as evidence that the said corporation is entitled to
all the rights and benefits of this act And such corporation shall be entitled
to all the rights and privileges, and subject to all the penalties conferred and
imposed by the laws of this state upon similar corporations formed and ex
isting under the laws of this state: provided, that the provisions of this act
requiring copy of original charter, and certificate naming an agent, and to
pay certain fees therefor, shall not apply to railroad or telegraph companies
which have heretofore built their lines of railroad or telegraph into or through
this state: provided further, that the provisions of this act are not intended
and shall not apply to 'drummers' or traveling salesmen soliciting business
in this state for foreign corporations which are entirely nonresident.

"Sec. 3. On and after the going into effect of this act, any foreign corpora
tion, as defined above, which shall refuse or fail to comply with this act, shall
be subject to a fine of not less than one thousand dollars ($1,000.00), to be
recovered before any court of competent jurisdiction; and it is hereby made
the duty of the prosecuting attorneys of the different judicial districts of this
state to see to the proper enforcement of this act All such fines so recovered
shall be paid into the general revenue fund of the county in which the cause
shall accrue. In addition to which penalty, or after the going into effect of
this act, no foreign corporation, as above defined, which shall fail to comply
with this act, can maintain any suit or action, either legal or equimble, in
any of the courts of this state, upon any demand, whether arising out of con·
tract or tort.

"Sec. 4. Any foreign corporation that has heretofore engaged in business,
or made contracts in this state, may within ninety days after the passage
of this act, file such copy of articles of incorporation, together with certificate
of appointment of an agent upon whom service of summons and other legal
process may be had, in the office of the Secretary of State, and pay the req
uisite fees thereon, as provided by this act, then all their contracts made
before this act goes into effect are hereby declared as valid as if said arti
cles of incorporation and certificate, as herein defined, had been filed before
they began business in this state.

"Sec. 5. That all laws and parts of laws in conflict herewith be and the same
are hereby repealed, and that this act shall take effect and be in force from
and after its approval."

By an act approved March 18, 1899 (Acts 1899, pp. II6, II7), it is
provided:

"Section 1. That section 1323 be amended so as to read as follows: Before
any foreign corporation shall begin to carryon business in this state, it shall,
by its president and seal of said company filed in the office of the' Secretary
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uf State, designate an agent who shall be a' citizen of this state, upon whom
service of summons and other process may be made. Such certificate shall
state the principal place of business of said corporation in this state, and
service upon such agent at any place in this state shall be sufficient service
to give jurisdiction over such corporation to any of the courts of this state,
whether the service was had upon said agent within the county where the
suit is brought or is pending or not.

"Sec. 2. All acts and parts of acts inconsistent with this act are hereby re
pealed, and this act shall take effect and be in force from and after its pas
sage."

By an act of the Legislature of Ai-kansas (Acts 1899, pp. 305-307),
section 2 of the act of February 16, 1899, was amended so as to read as
follows:

"Section 1. That section two (2) of said act be and the same is amended so
as to read as follows: Every company or corporation incorporated under the
laws of any other state, territory or country, now or hereafter doing business
in this state, shall tile in the office of the Secretary of State of this state, a
copy of its charter, or articles of incorporation, or association, or in case such
company or corporation is incorporated merely by a certificate, then a copy
of its certificate of incorporation, duly authenticated, and certified by the
proper authority. The Secretary of State shall cause all such charters, arti
cles of incorporation, or association, so tiled to be duly recorded in a book
kept for that purpose. And such corporation shall be required to pay into the
treasury of the state, incorporating and other fees equal to those required
of similar corporations formed within and under the laws of this state. Upon
compliance with the above provisions by said corporation the Secretary of
State shall cause to be issued to said corporation, a copy of such charter, or
articles of incorporation, or certificate so filed, properly certified under the
seal of his office, and a copy of such charter, or articles of incorporation or
certificate, certified to by the Secretary of State shall be taken by all the
courts of this state as evidence that the said corporation has complied with
the provisions of this act, and is entitled to all the rights and benefits therein
conferred. And such corporation shall be entitled to all the rights and privi
leges, and subject to all the penalties conferred and imposed by the laws of
this state upon similar corporations formed and existing under the laws of
this state: provided, that the provisions of this act requiring copy of orig
inal articles of incorporation, or charter,and certificate naming an agent,
and to pay certain fees therefor, shall not apply to railroad companies which
have heretofore built their lines of railroad into or through this state: pro
vided further, that the prOVisions of this act are not intended and shall not
apply to 'drummers' or traveling salesmen soliciting business in this state for
foreign corporations which are entirely non-resident."

All these acts must be construed together, so that the provisions of
each of them may be permitted to stand, and from the whole the pur
pose and object of the Legislature is to be deduced. It may be noted
in this connection that as early as the 25th of April, 1873 (Acts 1873,
p. 258, § 13), the Legislature of Arkansas enacted the following stat
ute:

"No insurance company, not of this state, nor its agents. shall do business
in this state, until it has filed with the Auditor of this state a written stipu
lat~on, duly authenticated by the company, agreeing that any legal process
affecting the company, served on the Auditor or the party designated by him,
or the agent specified by said company to receive service of process for the
company, shall have the same effect as if served personally on the company
within this state. And if such company should cease to maintaIn such agent
in this state, so designated, such process may thereafter be served on the
Auditor; but so long as any liability of the stipulating company to any res
ident of this state continues, such stipulation can not be revoked, or modified,
except that a new one may be substituted, so as to require or dIspense with
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service at the office of said company within this state, and that such Bervlee,
according to this stipulation, shall be sufficient personal service on the com
pany. The term 'process' includes any writ, summons, subpcena, or order,
whereby any action, suit or proceedings shall be commenced, or which shall
be issued in or upon any action, suit or proceedings."

It will be noted that this last statute differs in some important par
ticulars from the statutes quoted above, which apply to other corpo
rations than insurance companies. For instance, by the last statute,
before an insurance company could legally do business in the state,
it was required to file a written stipulation "agreeing that all legal
process affecting the company, served on the Auditor or the party
designated by him or the agent specified by said company to receive
service of process for the company, shall have the same effect as if
served personally on the company within this state." It is also pro
vided that if such company should cease to maintain such agent in
the state, so designated, such process may thereafter be served on
the Auditor; and it prohibited the revoking by insurance companies
of such stipulation, except by substituting a new agent for the one
revoked. It is also provided specifically that service on the Auditor
or such agent according to the stipulation shall be sufficient personal
service on the company.

Reviewing these several statutes, it appears that by a provision of
the original Code of this state, which provision is now found in sec
tion 5672 of Sandel & Hill's Digest of the Statutes of Arkansas, a
foreign corporation having an agent in this state, could be brought
into court by making service upon such agent. Service could not be
had upon a foreign corporation in this state at that time in any other
way. It was therefore within the power of a corporation, if it saw
fit, at any time, to withdraw its agents from the state, and in that
way avoid suit. Afterwards, by an act of the Legislature approved
April 4, 1887 (Acts 1887, p. 234), incorporated in sections 1323-1325,
inclusive, of Sandel & Hill's Digest, the Legislature sought to cor
rect this evil, and provided that, before any foreign corporation shall
begin to carryon business in the state, it shall, by its certificate under
the hand of the president and seal of such company, filed in the office
of the Secretary of State, designate an agent, who shall be a citizen
of the state, upon whom service of summons and other process may
be made. Such certificate shall also state the principal place of busi
ness of such corporation in the state. Service upon such agent shall
be sufficient to give jurisdiction over such corporation in any of the
courts of the state. And by such stipulation the failure by such cor
poration to comply with this provision rendered all its contracts with
all the citizens of the state void, and the state courts were prohibited
from enforcing the same in favor of such corporation. Corpora
tions doing business in the state were also given 90 days within which
to comply with the statute. The purpose of this act was manifest.
It was to prohibit the corporation doing business in the state until
it had first designated an agent upon whom process might be served
in favor of any citizen of the state who might have a cause of action
against it. The act of February 16th, quoted supra, was intended to
carry out the same idea, and also to further regulate the doing busi-
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ness in this state by foreign corporations. The act of March 18th,
supra, which amends section 1323 of Sandel & Hill's Digest, referred
to supra, was intended to authorize suit to be brought against foreign
corporations by service on the designated agent, whether the service
was had upon said agent within the countv where the suit was brought
or is pending, or not. The act of May 8th amending the second sec
tion of the act of February 16th, supra, in no wise affects the method
previously provided for service upon corporations. It may be noted
that the Legislature of the state, up to this date, made no provision
for service upon a foreign corporation, except upon an agent found in
the state, or a citizen of the state designated as an agent upon whom
service might be had under the acts above referred to. But the act
of February 26, 19°1, which is now assailed, and under which the
process in this case was had, went a step further, and provided that:

"In all cases where cause of action shall accrue to a resident or citizen of
the state of Arkansas, by reason of any contract with a foreign corporation.
or where any liability on the part of a foreign corporation shall accrue in
favor of any citizen or resident of this state, whether in tort or otherwise.
and such foreign corporation has not designated an agent in this state upon
whom process may be served, or has not an officer continuously residing in this
state upon whom summons and other process may be served so as to author
ize a personal judgment, service of summons and other process may be had
upon the Auditor of State, and such service shall be sufficient to give juris
diction of the person to any court in this state having jurisdiction of the sub
ject matter, whether sitting in the township or county where the Auditor is
served, or elsewhere in the state."

Up to the passage of this act a foreign corporation doing business
in the state might, at its pleasure, cease to do business in the state,
recall its agents, and revoke the authority conferred under the acts
above referred to upon a citizen of the state upon whom service could
be made; and, this being done, no suit could be brought against it
in the state. If the same is true under the provisions of the act of
February 26th, to which I have just referred, what was the object
and purpose of the provision authorizing service to be made upon the
Auditor? The company could not withdraw the agency of the Au
ditor, because that was conferred by the terms of the statute, and
when it did business in the state after the passage of the act of Feb
ruary 26, 1901, that section of the statute became in the nature of a
contract between the company and the state, to the effect that service
might be had upon the Auditor of State in all cases where suits accrued
against the company while doing business within the state; and it
is beyond the power of the defendant company to revoke that pro
vision of the statute. If the object of the statute was not that the
company might be sued after it had ceased to do business in the state,
and had recalled its agents and revoked the agency of the person
designated, then what could have been the purpose of the Legislature
in designating the Auditor as a person upon whom service might be
had? It may be said that the object of designating the Auditor as
a person upon whom process might be served was to provide against
the failure of foreign corporations to designate agents as previous
statutes required; but it must be remembered that, by the provisions
of the previous statutes, foreign corporations were absolutely forbidden
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to do business in the state at all until they had designatea agents, anr:1
their contracts had been rendered void, and they themselves subjected
to criminal prosecution, for their failure to comply with the statutes.
I think, therefore, it is fair to say that the Legislature intended that
a foreign corporation doing business in the state should not escape
suit in the state for contracts entered into by it or torts committed
by it by simply ceasing to do business in the state, recalling its agents,
and revoking the authority of the person designated by it under the
law to receive process.

I am of the opinion that the principles laid down in the case of
Collier v. Mutual Reserve Life Association (C. C.) II9 Fed. 617, are
alike applicable to the case at bar, and that the motion to quash the
process ought to be overruled. Of course, this opinion must be lim
ited to the facts before the court, and has no application whatever to
contracts entered into or torts committed by corporations not doing
business within the state at the time the cause of action accrued, Be
cause the act of February 26, 19°1, is broad enough to cover the acts
and doings of foreign corporations beyond the territorial limits of
the state, which never at any time did business within the state, and
therefore, as to such corporations, is unconstitutional, it does not fol
low that the act should be held to be void as to the class of cases
which arise out of transactions of foreign corporations doing business
in the state at the time such cause of action accrued.

The motion to quash the process in this case is overruled.

In re BREINER.

(District Court, N. D. Iowa. April 22, 1904.)

1. BANKRUPTCY-CONCEAL}[ENT OF ASSETS-DISCHARGE.
Where, at the time of filing a voluntary petition in bankruptcy, the

bankrupt knew that he had an interest in his grandfather's estate, and
knowingly omitted to list the same in his schedules, for the purpose of
concealing it from his creditors, and knowingly made a false oath to such
schedules in expectation of receiving a discharge from his debts and aft
erwards enjo~'illg the property, he was not entitled to discharge.

2. SAME-AMENDMEl'iT OF SCHEDULES.
'Vhere a bankrupt knowingly omitted certain assets from his schedules,

the fact that he listed the property and amended his schedules after his
attempt to conceal such assets, and after the fact that he had made a
false oath had been discovered, was insufficient to relieve him of the con
sequences of such acts and entitle him to a discharge.

On Petition of the Bankrupt for Discharge, and Objections of Cred-
itors Thereto.

Kelly & Kelly, for bankrupt.
E. A. Morling and Geo. B. McCarty, for opposing creditors.

REED, District Judge. On November 27, 1903, Dallas D. Breiner,
of Emmetsburg, Palo Alto county, was adjudged a bankrupt upon his
own petition, which was filed November 25th, but sworn to by him

, 1. See Bankruptcy, vol. 6, Cent. Dig. §§ 733,735.
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November 13, 1903. On December 28th following he filed his peti..
tion for discharge, and certain of his creditors, within the time allowed
therefor, have filed specifications of grounds in opposition thereto,
which are substantially (I) that the bankrupt has concealed, while a
bankrupt, from his trustee, property belonging to his estate in bank
ruptcy; and (2) that he has made a false oath to his schedules attached
to his petition. From the evidence adduced in support of these speci
fications it appears that Joseph Breiner, the father of the bankrupt,
died December 26, 1902; that Francis J. Breiner, father of Joseph
Breiner, and grandfather of the bankrupt, died testate in McDonough
county, Ill., August 18, 1903. On March 9, 1900, the grandfather
made his will, whereby he devised 80 acres of land and bequeathed cer
tain personal property to one of his daughters, and the remainder of
his estate, real and personal, in equal shares to six other children (of
whom Joseph Breiner, the bankrupt's father, was one) and the children
of a deceased son; thus leaving to the father of the bankrupt onc
seventh of the remainder of his estate. After the death of the bank
rupt's father, and on January 13, 1903, the grandfather made a codicil
to his will, the material parts of which are as follows:

"1st. It is my wlll that my former wlll, executed March 9th, 1900, shall
stand in all particulars except as hereinafter mentioned. Since my above will
was executed, my son Joseph Breiner departed this life. It is my wlll, anll
I hereby bequeath said Joseph Breiner's share to the children of said Joseph
Breiner, after the death of their mother Hester Breiner. During the natural
life of said Hester Breiner my executors are directed to pay to said Hester
Breiner, the income derived from said share, and my executors are directed
to keep said share invested in some secure manner for that purpose. 2nd.
After the death of said Hester Breiner, my executors are directed to pay to
said children of said Joseph Breiner, their said shares in equal parts share
and share alike."

On August 25, 1903, the executors named in the will of the grand
father filed the same in the probate court of McDonough county, 111.,
together with a petition praying that probate thereof be granted. This
petition recites that the deceased (the grandfather of the bankrupt)
died seised of real estate valued at about $18,000, and possessed of
certain personal property estimated to be worth about $20,000, and
names the heirs of the deceased, with their places of residence; and
among them is that of the bankrupt, Dallas D. Breiner, his place of
residence being given as Emmetsburg, Iowa. About August 26th the
clerk of the probate court of McDonough county, Ill., mailed to the
bankrupt at Emmetsburg, Iowa, a certified copy of this petition, which
recites that October 5, 1903, has been fixed as the time for the hearing
proof of said petition. The bankrupt admits that he received this
copy through the mails, at Emmetsburg, about September I, 19°3; and
it appears that the will and codicil were duly proven and admitted to
probate October 31, 1903, at a term of court which began October 5,
190 3.

In Schedule B-4, attached to the bankrupt's petition (which we have
seen was signed and sworn to by him November 13, 1903), under the
head of "Rights & Powers, Legacies and Bequests," he answers,
"None." The bankrupt testified on January 19, 1904, that he is one
of nine children or heirs of the said Joseph Breiner, and entitled to
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one-ninth of his estate; that his mother, Hester Breiner, was still liv
ing, and probably 67 or 68 years old; that he does not know her exact
age. He was questioned closely in regard to the above-mentioned
statement in his schedule, and testified that it was true so far as he
knew. In answer to questions as to his knowledge of his grandfa
ther's will, he says:

"I supposed he left a will. Don't know positive that he did. Supposed that,
with the amount he had, probably he did. Q. Haven't you been informed by
letter from McDonough county, Illinois, that he did leave a will'! A. I had
a letter from Illinois. I thought it was a letter. I don't know what you
would call it. I guess it was a petition. Q. What information did this paper
give you'! A. Well, I couldn't tell you. There was a good deal on that paper.
I couldn't give you a statement of what was on that paper. * * * I haven't
received a copy of my grandfather's will. I sent for it, and waited quite a
while, but didn't get it. Sent to my uncle, and he said he didn't know what
a copy would cost. That is the last I heard of it. * * • Q. Did you not,
through him or some other source, learn that you had an interest in your
grandfather's estate'! A. I don't know as I did. All I know about it would
be that my grandfather died, and left what he had. I supposed it would be
left to the family. Q. Haven't you said to parties in this county that you
had an interest in that estate, but it was subject to your mother's life estate'!
A. I expect I have said that probably. I said that, if my mother was to die,
I supposed, if there was anything left, I would get my share of it. Q. Didn't
the paper sent you from Illinois inform you that y:>u had an intereflt in your
grandfather's estate'! A. Well, I don't know for su.re that it did or didn't.
I told you before I don't know what was on that paper; that is, I don't know
now. I think I read the paper I received from Illinois. • • * Q. This
paper did inform you of the amount of your grandfather's estate'! A. Yes, sir;
I think it said what it was. I don't recollect what it was. Q. After you re
ceived that paper, didn't you know that j'OU had an interest in your grand
father's estate'! A. I have forgot how the paper read, but I don't see how
I could know neither, because I didn't know, from the way that paper read,
if I understood the paper. I don't say that I understood that paper. I don't
understand the way it reads myself."

Further questions in regard to this paper were not freely nor frankly
answered by the bankrupt, and when requested to produce the paper
he declined to do so, or at least did not do so (claiming that he had
left it at home, some six miles distant from where he was being ex
amined) until he was ordered by the referee to produce it. In pursu
ance of such order, he later produced a duly certified copy of the peti
tion of the executors for the probate of the grandfather's will. It
gives the estimated value of the estate as hereinbefore stated, is in
writing and print, and gives the bankrupt's name and address in type
writing as one of the heirs of the testator. The envelope in which it
came to the bankrupt shows that it was received at Emmetsburg Au
gust 28, 1903, and he says that he got it within two or three days there
after. The bankrupt was then shown a copy of the will and codicil of
his grandfather, and asked:

"Are you now willing to amend your schedule in the bankruptcy proceedings,
and add the legacy herein bequeathed to you, and list it as one of your assets1
A. Surely, if I have a right to. I don't know anything about that paper my
self, and don't know if I have a right to do such a thing."

After conferring with his counsel, he was again asked:
"After having consulted with your attorneys, I will now ask If you will pr<>

ceed to amend your schedule, and file the legacy and expectancy described in
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the codicil read to you as one of your assets in the bankruptcy proceedings?
A. Yes, sir, I do. Listed it before if I had known it. Wrote for it, but didn't
get it. ~'hat is what I wrote for, with that intention."

Cross-examined by his attorneys, he says:
"Q. State whether or not you endeavored to procure and secure any infor

mation concerning your grandfather's estate? A. Why, only just by sending
for the Will, or sending for a copy of it. I didn't receive the copy. Q. You
may state why you sent for the will. A. I sent for it with the intention of
this bankruptcy proceeding. Q. \Vhat did you intend to do in the bankruptcy
proceeding with reference to that will, or your interest, if any you had? A.
I intended to list it. Q. And how long did you wait from the time you reo
ceived this notice until you commenced bankruptcy proceedings? A. The 27th
of November, I believe, was the day the papers were acknowledged. Q. That
is, from about the 1st of September until the 27th of November? A. Yes, sir.
Q. Did you get any information, directly or indirectly, that you had any in·
terest in the estate of your grandfather? A. Not anything more than what
was on that petition. * '" '" Q. At the time you signed the petition for
bankruptcy and all schedules thereto attached, did you have any intention 01'
desire to secrete 01' hide or in any other manuel' cover up any property in
which you had an interest? A. No, sir."

Afterwards, and on January 29, 1904, an amendment to the schedule
was filed with the clerk as follows:

Amendment to Schedule B-4.
Rights & Powers One of the eight or nine legatees who are

Legacies and Bequests. to inherit their father's share of their
grandfather's estate, now held and to be
held for life by petitioner's mother,
supposed valuation $500.00.

This amendment was not verified, and no leave was asked or granted
to file the same. No explanation is made or offered of the failure of
the bankrupt to list this mterest in his grandfather's estate in his orig
inal schedules, unless it be his equivocal statements that he did not
know, when he made such schedules, that he had such interest.

It satisfactorily appears from this testimony that at the time the
bankrupt made and filed his petition he had an interest, as legatee un
der his grandfather's will, in the latter's estate. That he knew at
such time that he had such interest cannot, under his own testimony,
be doubted. When his attention was first called to its omission from
Schedule B-4, he says "that his schedule is true, so far as he knows."
The copy of the petition for the probate of the will which he produced
names him as one of the heirs, and he admits having received this
copy about September 1st (six weeks before he signed and swore to
the petition). Afterwards, in answer to questions by his attorney, he
says that he sent for a copy of the will in order to list whatever in
terest he might have thereunder in this bankruptcy proceeding. This
is inconsistent with the former part of his testimony, in which he en
deavors to maintain that he did not know that he had an interest un
der that will. The value of this interest does not appear, except from
the recital in the petition for the probate of the will. It is a fair infer
ence, however, from the testimony of the bankrupt, that his grand
father's estate was of considerable value; and in the amendment to
his schedules which he has filed he says the supposed value of his in
terest in that estate is about $500. The bankruptcy law is designed
to afford relief to the unfortunate debtor; but to receive the benefits
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of that law in a full discharge from his liabilities he must lay before
his creditors all of his property except such as may be exempt to him
under the laws of the state in which he lives, and make true oath that
he has done so. If he knowingly fails to do this, a discharge from
such debts will be denied him. The conclusion from the whole testi
mony is unavoidable that this bankrupt did know that he had an in
terest in his grandfather's estate at the time he made and filed his pe
tition in bankruptcy; that he knowingly omitted listing such interest in
his schedules of his property for the purpose of concealing it from
his creditors; and that he knowingly made a false oath to such sched
ules in expectation of receiving a discharge from his debts, and after
wards enjoying the benefits of this property freed from liability for
such debts. The fact that he listed the property after his attempt to
conceal the same and after the making of the false oath by him had
been discovered will not relieve him from the consequences of such
acts; neither will his denial, then made, of any intent on his part to
secrete, hide, or otherwise cover up such property. The right to a dis
charge is forfeited if the bankrupt knowingly conceals his property, or
knowingly makes a false oath in the bankruptcy proceedings; and it
is not restored when his wrongful acts are discovered, or attempts
frustrated.

It follows that the petition for discharge must be denied, and it is so
ordered.

UNITED STATES v. MOORE.

(District Court, W. D. Missouri, Central Division. March 22, 1904.)

No. 3,262.

1. POST OF~'ICE-NoNMAILABLE MATTER-QBsCENE LETTER-STATUTES-CON
STRUCTION.

Rev. St. U. s. § 3893 [D. S. Compo St. '1901, p. 2658], provides that every
obscene, lewd, or lascivious book, pamphlet, writing, or other publication
of an indecent character shall be nonmailable. Held, that where the nec
essary inference from the language used in a letter was obscene, and
tended to offend the sense of decency, purity, and chastity of society,
it was immaterial that the words used were not themselves obscene.

2. SAME.
A letter was written by a married man to a married woman, not his

wife, whom he had never met, suggesting that he hoped the same would
come to her as "a ray of sunshine on a cloudy day"; that his attention
had been called to her "by a friend of ours," and asked her to meet him
on an afternoon at the house of an old lady who kept rooms to rent "for
such meetings"; that his proposition was "all straight goods," and that
he would be "a good friend" to her, and, though he had never been at
such proposed meeting place, he knew others who had been there, and had
been informed by them that it was "all O. K." Held, that the purpose
of such letter was an invitation and solicitation to the addressee to meet
the writer for illicit intercourse, and was therefore obscene, within Rev.
St. U. S. § 3893 [D. S. Compo St. 1901, p. 2658], prohibiting the sending
of any obscene writing through the mails.

,; 1. Obscene matter as nonmailable, see note to Timmons v. United States,
30 C. C. A. 79.

See Post Office, vol. 40, Cent. Dig. § 50.
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On Demurrer to 'Indictment.
William Warner, U. S. Dist. Atty.
C. D. Corum and J. G. Slate, for defendant.

PHILIPS, District Judge. The defendant stands indicted under sec
tion 3893, Rev. St. U. S., I Supp. Rev. St. p. 621 [U. S. Compo St. 1901,
p. 2658], for writing and placing, or causing to be placed, in the post
office of the United States at Jefferson City, Mo., an obscene, lewd,
and lascivious letter, of an indecent character. The letter is in words
and figures as follows:

"October 7, 1903.
"Deal' Mrs. Thomas: I know you will be surprised to get this letter but

I hope it will be a glad surprise. I hope it will come to you as a ray of sun
shine on a cloudy day, I do not know you personally, but I have heard you
spoken of by a friend of ours. I have been wanting to meet you, but so far
have failed. I have taken this method of trying to get acquainted with you.
I don't know whether my suggestion will meet with your approval or not.
are whether you will want to meet me or not. If you do and will do as I
tell you, we can meet each other and no one will ever know it. And we can
pass some pleasant afternoons together. There is an old lady by the name
of Mrs. Willard that keeps rooms to rent for such meetings. She lives West
of Elston House up stairs on the first floor over the book bindery. Go up
the stairs between the book bindery and the Saloon. Tell her that you have
a 'gentleman friend' that you want to meet there. Say twice a week and
that he is alright, and will treat her right. I have never been at her place
but I know some parties that go there and they tell me it is all O. k. I want
to meet you there at about 3 o'clock Thursday afternoon. You go about 2 :30
and talk to the old lady and get on the good side of her. I want you to be
sitting at the front window with your hat on, so I will know that you are
there and that you want to see me. I will come up on the opposite ~ide of
the street and will tip my hat so you will know it is me comming, and yOIl
(~an meet me at the top of the stairs. This is all straight goods. And I will
be a good friend to you. If you cannot go on 'l'hursday afternoon, go Friday.
But I will look for you 'l'hursday. Will not sign my name. Will tell you
all about myself when I see you. A friend.

"Don't fail me."

The defendant bas demurred to the indictment on the ground that,
the letter being admitted, it does not come within the purview of the
statute. Reliance for this contention is predicated of the ruling in
United States v. Lamkin (C. C.) 73 Fed. 459. The correctness of the
ruling in that case can be conceded without affecting the validity of this
indictment. The character of the letters upon which that indictment
was based is materially different from the letter in question. But
the reasoning of the learned judge in his opinion in that case does not
wholly accord with my view of the statute. The trend of the opinion,
if I read it aright, is that unless the language employed in the letter
is per se coarse, obscene, lewd, lascivious, or indecent, although it is
discernible on the face of the letter that it was written for the immora\
purpose of inviting and stimulating illicit intercourse with a woman, it
is not within the denunciation of the statute. It may be conceded that
the forbidden character of the book, pamphlet, picture, paper, letter,
etc., is to be found on its face. If the terms employed do not, in and
of themselves, reasonably convey the suggestion of obscenity, lewdness,
or lasciviousness, they cannot be eked out by evidence aliunde; that is to
say, the court cannot, with strained eyes, read into the letter a hidden
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purpose its language does not naturally import. But it is as equally
true that the obscene, lewd, lascivious, indecent character of the writing
is not to be made to depend upon the fact that the language employed
must be coarse, blunt, and bald. Language is a vehicle of thought.
"Chaste words may be applied so as to be understood in an obscene
sense by everyone who hears them." Edgar v, McCutchen, 9 Mo:
768. Words, abstractly considered, may be free from vulgarism, yet
they may, by reason of the context, manifest to the intelligent appre
hension the most impure thoughts, and may arouse a libidinous passion
more effectually in the mind of a modest woman than the coarse ver
nacular of the bawd and the pimp. The poison of the asp may lie be
neath the honeyed tongue, just as a beautiful flower may contain a
deadly odor. The statute does not say that every bock, pamphlet, pic
ture, paper, letter, writing, etc., containing obscene, lewd, or lascivious
language, is prohibited to the use of the mails; but it is the "indecent
character," obscene, lewd, or lascivious in its nature and import, against
which the statute is leveled. In other words, it is the effect of the lan
guage employed, conveying obscene, lewd, or lascivious suggestions,
tainted with immorality and impurity, which is struck at by the statute.

Judge Thayer, in United States v. Clarke (D. C.) 38 Fed. 732, in dis
cussing this statute, when it was directed only against the admission to
the United States mails of books, pamphlets, pictures, papers, writings,
and prints, said:

"'I.'he word 'obscene,' • • • when used, as in the statute, to describe
the character of a book, pamphlet, or paper, means containing immodest and
indecent matter, the reading whereof would have a tendency to deprave and
corrupt the minds of those into whose hands the publication might fall, whose
minds are open to such immoral influences."

In United States v. Harmon (D. C.) 45 Fed. 414, 417, the word "ob
scene" was discussed, and, quoting from Chief Justice Cockburn in
Rex v. Hicklin, L. R. 3 Q. B. 360, "where the tendency of the matter
charged as obscene is to deprave and corrupt those whose minds are
open to such immoral influences, and into whose hands a publication of
this sort may fall, and where it would suggest to the minds of the
young of either sex, or even to persons of more advanced years,
thoughts of the most impure and libidinous character," the court said:

"Rather is the test, what is the judgment of the aggregate sense of the
eommunity reached by it? What is its probable, reasonable effect on the sense
of decency, purity, and chastity of society, extending to the family, made up
of men and women, young boys and girls?"

In United States v. Martin (D. C.) 50 Fed. 918, the letter in question
was written by a married man to an unmarried woman, the substance
of which was a solicitation by him to her to take a trip with him to
Lynchburg, Va., with a proposition to pay her expenses and $5 besides,
with the suggestion that, "if you will go, I will promise you a nice
time," and that she would contribute to his happiness, and would
never regret it, etc. The court, after adverting to the foregoing cases
of the United States v. Clarke and United States v. Harmon, said:

"Taking these definitions, and applying them to the letters on which this
indictment was found, the court cannot see how any other construction can
be put upon them, than that they are obscene, within ithe meaning ot the

129F.-ll
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statute. The expressions used In the letters can leave no doubt as to their
lewd and lascivious character. It is difficult to conceive what can be more
shocking to the modesty of a chaste and pure-minded woman than the prop"
osition contained in these letters. It is no less than a proposition from a
married man to an unmarried woman, proposing a clandestine trip to the city
of Lynchburg for a grossly immoral purpose."

In Dunlop v. United States, 165 U. S. 486, 500, 17 Sup. Ct. 375, 380,
41 L. Ed. 799, it appears that the trial court, in charging the jury, inter
alia, said:

"Now, what are obscene, lascivious, lewd, or indecent publications, is large
ly a question of your own conscience and your own opinion. .. .. .. it must
come up to this point: that it must be calculated, with the ordinary reader,
to deprave him, deprave his morals, or lead to impure purposes."

In passing upon this instruction, Mr. Justice Brown, speaking for
the court, said:

"The alleged obscene and indecent matter consisted of advertisements by
a woman, soliciting and offering inducements for the visits of men, usually
'refined gentlemen,' to their rooms, sometimes under the disguise of 'baths'
and 'massage,' and oftener for the mere purpose of acquaintance. The court
left it to the jury to say whether it was within the statute, and whether per
sons of ordinary intelligence would have any difficulty in divining the inten
tion of the advertiser. We have no doubt that the finding of the jury was
correct upon this point."

In United States v. Wroblenski (D. C.) II8 Fed. 496, the court said:
"In either case [that is, of publication or sealed private latter] the question

of violation of the statute rests upon the import and presumed motive, and
not upon the mere terms of the communication. Thus its tendency depends
upon circumstances, and unexceptionable language may convey vicious infor
mation within the statute. In the case of a private letter there is no pUbli
cation, and no presumption arises of intention to give pUblicity, or that it
will be read by others than the addressee. The language or communication
may be free from the condemnation of the statute in one instance, while it
would clearly fall within it when addressed to other persons. So the inquiry
as to the tendency of the letter must be narrowed to its liability to corrupt
the addressee."

'furning to the letter in question here, what is its plain purport? It
was written by the defendant, admitted to be a married man, to Mrs.
T., with whom he had never met, with the suggestion that he had hoped
his missive would come to her as "a ray of sunshine on a cloudy day" ;
that his attention had been called to her "by a friend of ours."
He expressed some apprehension lest his advance might not meet with
approval. He therefore essays to beguile her by suggesting that if
she will meet him, and "do as I tell you, we can see each other and no
one will ever know of it; and we can pass some pleasant afternoons to
gether." Indeed, he suggests broadly in the letter an assignation house
favorable "for such meetings," and enters into details for signals for
such clandestine meeting; that, while he has never been on this "hap
py meeting ground," he knows parties who say it is O. K.; winding up
with the suggestive assurance that "this is all straight goods, and I
will be a good friend to you. I will not sign my name. Will tell you
about myself when I see you." Can two intelligent minds reach any
other conclusion on reading this letter than that its purpose was an
invitation and solicitation to Mrs. T. to meet the writer for illicit inter-
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course? The very secrecy and safety of the method of meeting was
calculated to excite in the mind of the addressee libidinous thoughts
and indulgence, if there was any such lurking tendency in her character.
In short, it was a seductive letter-as much so as if the writer had em
ployed broader and balder indecent expressions for bringing about adul
terous intercourse with this woman. At all events, it certainly is a
question for the jury to pass upon, under proper instructions from the
court.

The demurrer is overruled.

ELLIOTT v. CANADIAN PACIFIC RY. CO.

(Circuit Court, D. Vermont. April 5, 1904.)

1. MASTER AND SERVANT-RAILROADS-CAR INSPECTORS -WRONGFUL DEATH
QUESTION FOR JURY.

In an action for the wrongful killing of a car inspector by his being
run over by a car started by other cars violently switched against the
same, evidence as to defendant's negligence held to present a question for
the jury.

2. FELLOW EMPLOYES-INCOMPETENCY.
Where, in an action for wrongful death of a car inspector, it was claim

ed that his injuries res:ulted from the negligence of an incompetent brake
man, evidence tending "to show that the person acting for defendant in
employing such brakeman shortly before the accident was the brakeman's
cousin, and that he had doubt as to the brakeman's proper command of
himself when braking cars, he not having been so previously employed,
was sufficient to justify a finding that defendant was negligent in em
ploying such brakeman.

3. SAME-CONTRIDUTORY NEGLIGENCE.
Where, before going in front of a car to test the knuckle of a coupling,

a car inspector saw an engine and certain other cars a considerable dis
tance away, and if they had been moved at the ordinary speed of cars in
switching they could not have reached the car he was' inspecting until
long after he had accomplished his object, he was not guilty of contribu
tory negligence as a matter of law in placing himself in front of the car,
which might be run against and over him.

4. SAME-FEDERAL COURTS-DEFENSES.
In an action for wrongful death in the federal courts, contributory neg

ligence is a matter of defense, unless the proof shows an absolute act of
negligence so plain that the minds of reasonable men would not differ
concerning it

5. S.s.ME-PLEADING.
In an action in the federal courts for wrongful death, the declaration

need not allege absence of contributory negligence.
6. S.s.ME-{)BJECTIONS AFTER VERDICT.

Where the gist of an action for the wrongful death of a car inspector
was the running of several cars without control, by an incompetent brake
man, and the declaration alleged the running of such cars against other
cars, witpout any proper control, at a high rate of speed, on a down grade,
in charge of but one inexperienced and incompetent brakeman, so negli
gently, and without proper control, that plaintiff's intestate was suddenly
thrown violently down under the car which he was so inspecting, dragged
for a long distance, and then killed, it was sufficient as against a motion
in arrest of judgment.

, 5. See Death, vol. 15, Cent. Dig. § 62.
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7. SAME,
Rev. St. § 954 ru. S. Compo St. 1901, p. 696J, provides that no declara

tion shall be quashed for any defect or want of form, but the court shall
give judgment according as the right shall appear, without regarding
any such defect, except those specially set down as grounds of demurrer,
and that the court shall amend every such defect other than those
specially demurred to, and may at any time permit the pleadings to
be amended. Held, that where no objection was made to the declara
tion until the close of the evidence, and everything that defendant claimed
should have been alleged was proved, and the jury found the facts in favor
of the plaintiff, a jUdgment on the verdict will not be set aside for defects
in the declaration.

At Law. On motions to set aside a verdict in favor of plaintiff
and in arrest of judgment. Motions denied.

Max L. Powell and Wilder L. Burnap, for plaintiff.
Frank E. Alfred and William B. C. Stickney, for defendant.

WHEELER, District Judge. The plaintiff's intestate was a car
inspector employed in the defendant's yard at Richford, which was
on an unusual grade for a railroad yard. He went to the lower end
of one of two cars standing on one of the tracks, and held by a
brake, for the purpose of testing the knuckle of the coupling, which
would take but a few seconds. Five heavily loaded cars were sent
down the same track toward these two at a' rapid rate, struck them,
pushed them along, and ran them over him and killed him. This
suit is brought for that cause of his death; and since the verdict the
defendant has moved to set it aside as against the evidence, and
moved an arrest of judgment for the insufficiency of the declaration.
The ground upon which the plaintiff recovered was the inefficiency
of the brakeman on the five cars whereby the death was caused.

The intestate was entitled to a reasonably safe place in which to
work, and to reasonably competent and safe fellow workmen. One
principal ground for setting aside the verdict relied upon is the lack
of sufficient evidence of the incompetency of the brakeman to the
knowledge of the defendant. The grade of the yard made it a diffi
cult place for switching cars in making up trains. Whatever lack
of safety there was about that would be well known to the intestate,
who had been employed there for some years; but the grade of the
yard, according to the evidence, required a more experienced and
efficient brakeman than an ordinary yard would. The proof tended
to show that the brakeman had no proper control of the five cars;
that they ran at two or three times the usual speed for cars being
switched in that way, and drove against the two cars with great
force, and thereby sent them along the track. This was contra
dicted, but the effect of it was for the jury.

An important requisite was the control of the cars, which would
include the control by the brakeman of himself. The evidence tend
ed to show that one who acted for the defendant in employing this
brakeman then lately before, was a counsin of the brakeman who had
not before been employed as such, was acquainted with him, and
had some doubt as to his proper command of himself when braking
on the cars. This was a very important matter for a brakeman who
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was to do what this brakeman was doing at the time when the intes
tate was killed. Lack of control of himself would be a very seri
ous defect in the ability of a brakeman to properly control cars in
such connections. The evidence in regard to that seemed at the
trial to be sufficient to lay before the jury as to the competency
of the brakeman, and seems so now. The question is not as to how
the court would find the fact, but as to whether there was enough
from which the jury might find the fact, and there seems to have
been enough. This brought the defect to the attention of those act
ing for the company in employing this brakeman, and tends to show
that the company was aware of his actual capacity such as it was.
This is a little different from what it would have been if a compe
tent brakeman had grown incompetent. Here the question was as
to hiring a suitable brakeman, which would involve proper inquiry
as to his capacity. There the question would be as to notice of the
failure of capacity.

Another question made is as to contributory negligence of the in
testate. It is argued that he placed himself at the end of the car,
which might be run against and pushed over him. Unless this was
so plain that there could be no question about it in the minds of
reasonable men, it would be a question for the jury, and the cir
cumstances were such that there might well be such a question.
The testing of the knuckle would involve so short a time that he
could easily do it and move away before any cars which were in
sight would reach the two cars at the ordinary rate of speed for
switching cars.. If these cars were sent at twice the usual speed,
he would only have one-half the usual time; if at three times the
usual speed, he would have only one-third the usual time. The com
ing so much quicker than he expected may have misled him into
going there and remaining long enough for testing the knuckle.
rhe switch engine and the five cars were away up the track. At
the ordinary speed of cars in switching, according to some witnesses,
they would move but a few feet-about seven or eight-in a second,
which would give many more seconds before they would reach there
than \vere necessary to accomplish his object. This is a matter of
defense in this court, which could not be taken from the jury unless
it was an absolute act of negligence, and could not apparently be
properly disposed of without being submitted to the jury as it was.
The motion to set aside the verdict as being against the evidence
must, according to these views, be denied.

The principal fault found with the declaration is the lack of alle-
gations of the incompetency of the brakeman to the knowledge of
the defendant and without the knowledge of the intestate. As con
tributory negligence is in this court a defense, no allegation of wani.
of knowledge or proper conduct on the part of the intestate was
necessary. It would be sufficient to allege in the proper manner
the defect in the brakeman, whereby the injury resulting in death
was caused. The declaration alleges the running of the five cars
against the two cars negligently, "without any or proper control,
at a high rate of speed, on said down grade, alone and free from
any locomotive or engine, and in charge of an insufficient and of
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but one inexperienced and incompetent brakeman, * * * and
so negligently, improperly, imprudently, and without control that
the plaintiff's intestate was suddenly, helplessly, and without fault
on his part thereby struck, thrown violently down, and thrown un
der said car, which he was so inspecting, and dragged for a long
distance, to wit, ninety feet, by means whereof he was then and
there killed." This is not a technical, artificial, and apt statement
of the insufficiency of the brakeman, whereby the intestate was struck.
The question is not as to the correctness, accuracy, and fullness of
the averments, but whether in any, even defective, manner, the sub
stance of what is necessary to a right of recovery is set out. The
running of the five cars was, of course, the act of the defendant.
The running them in charge of an insufficient, inexperienced, and
incompetent brakeman would involve knowledge of the incompeten
cy such as would make the defendant responsible for the act of the
incompetent man. The gist of the action was the running of the
five cars without control of any but an incompetent brakeman. What
ever charged that was a sufficient charge of that negligent act, and in
that view the declaration seems, upon this motion in arrest of judg
ment, to be sufficient to found a judgment upon.

The statute of jeofailes applicable (section 954, Rev. St. [U. S.
Compo St. 1901, p. 696]) provides that no summons, writ, declara
tion, return, etc., shall be abated, arrested, or quashed for any de
fect or want of form, but the court shall give judgment according
as the right of the cause and matter in law shall appear, without
regarding any such defect or want of form except those which in
cases of demurrer the party especially sets down, and the court
shall amend every such defect and want of form other than those
the party demurring so expresses, and may at any time permit either
of the parties to amend any defect in the process or pleadings upon
such conditions as it may prescribe.

This saves everything to the party that can be saved. This dec
laration was not challenged by any demurrer, special or otherwise,
and no point was made upon it until the close of the evidence in
the case. It seems to, although in a somewhat defective manner,
have stated sufficient of the grounds of the cause of action to war
rant the taking of a verdict. Upon the submission of the case to
the jury everything that defendant now claims should have been al
leged was laid before the jury, who have found the facts for the
plaintiff, and judgment on the verdict now would conform to the
requirements of that statute.

Motions overruled. Judgment on verdict.
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UNITED STATES v. ONE BLACK HORSE et aL
(District Court, D. Maine. April 8. 1904.)

No. 96.
1. l::!l1UGGUNG-HoRSES AND VEHICLEs-FoRFEITURES-INTENT OF OWNEB.

Rev. St § 3061 [U. S. Compo St 1901. p. 2006J, makes it the duty of a
revenue officer to search any vehicle on which he suspects there is mer
chandise subject to duty, or which has been introduced into the United
States contrary to law, whether by the person in possession or upon such
vehicle; and, if such merchandise is found on the vehicle. the officer is
required to seize and secure the same. Section 3062 [U. S. Comp. St 1901,
p. 2007J provides that such vehicle shall be liable to seizure and forfei
ture; and section 3063 [U. S. Compo St. 1901, p. 2007] declares that vehi
cles used by common carriers shall not be subject to forfeiture unless it
shall appear that the agent of the carrier in charge of the vehicle at the
time of the unlawful importation or transportation was a consenting
party thereto. Held, that section 3063 should be construed as excluding
vehicles other than those used by common carriers from its application,
and hence a vehicle owned and let by a liveryman, and used wholly with
in the United States for the purposes of transporting liquor illegally
brought across the Canadian border, was subject to seizure and forfei
ture. though the liveryman had no knowledge of the purpose for which
the team was to be used.

Isaac W. Dyer, U. S. Dist. Atty.
Foster & Hersey, for claimant, Wm. E. Foss.

HALE, District Judge. This case comes before the court on a
libel by information of the United States of America against one
black horse, one harness, and one wagon, alleged to have been
used by one William Elliott in conveying four bottles of liquor from
the Province of New Brunswick into the Judicial and Collection
District of Houlton, in the District of Maine, and to have been so
used at the time of the illegal importation aforesaid.

William E. Foss, of Houlton, appears as claimant for said horse,
harness, and wagon. The case is presented on an agreed statement,
as follows:

"The following facts are agreed upon by counsel, and are found as facts in
the case:

"First The first fact found is that the said William Elliott did smuggle the
four bottles of Ilquor on the 8th day of August, 1903, and that said Elliott has
since been convicted and sentenced for said act of smuggling.

"Second. That on the said 8th day of August said Elliott hired the horse,
carriage. and harness, described in the information, of William E. Foss, the
claimant, who was then and there engaged in the business of a livery stable
keeper at said Houlton, and in letting horses for hire.

"Third. That said Foss at the time of letting the team to said Elliott had
no knowledge or information that said team was to be used for any violation,
or to aid in any violation, of the customs revenue laws of the said United States
by said Elliott.

"Fourth. That said Elliott. having hired the team as aforesaid, did drive
to a point very near the line, but on the United States side of it, and left the
team in a shed within the United States, and within the town of Houlton.
That said Elliott immediately went over the line, purchased the four bottles
of liquor, returned. placed them in the carriage, and started to drive towards
Houlton village. Before he had completed his return journey the said four
bottles of liquor and the said team were seized, as stated in the informatlon."
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·The statutes of the United States (sections 3°61-3°63, Rev. St. [U.
S. Compo St. 19°1, pp. 2006,2007]) are as follows:

"Sec. 3061. Search of Vehicles and Persons. Any of the officers or persons
authorized to board or search vessels may stop, search. and examine, as well
without as within their respective districts, any vehicle, beast, or person, OIl

which or whom he or they shall suspect there is merchandise which is sub
ject to duty, or shall have been introduced into the United States in any
manner contrary to law, whether by the person in possession or charge, or by,
in, or upon such vehicle or beast, or otherwise, and to search any trunk or
envelope, wherever found, in which he may have a reasonable cause to sus
pect there is merchandise which was imported contrary to law; and if any
such officer or other person so authorized shall find any merchandise on or
about any such vehicle, beast, or person, 01' in any such trunk or envelope,
which he shall have reasonable cause to believe is subject to duty, or to have
been unlawfully introduced into the United States, whether by the person in
possession or charge, or by, in, or upon such vehicle, beast, or, otherwise, he
shall seize and secure the same for trial.

"Sec. 3062. Forfeitures. Every such vehicle and beast, or either, together
with teams or other motive-power used in conveying, drawing, or propelling
such vehicle or merchandise, and all other appurtenances, including trunks,
envelopes, covers, and all means of concealment, and all the equipage, trap
ping'S, and other appurtenances of such beast, team, or vehicle, shall be subject
to seizure and forfeiture. If any person who may be driving or conducting,
or in charge of any such carriage or vehicle or beast, or any person travelling,
shall willfully refuse to stop and allow search and examination to be made
as herein provided, when required so to do by any authorized person, he shall
be punishable by a fine of not more than one thousand dollars, nor less than
fifty dollars.

"Sec. 3063. Privity of Owner. No railway car or engine or other vehicle, or
team. used by any person or corporation, as common carriers, in the trans
action of their business as such common carriers, shall be subject to forfeiture
by force of the provisions of this title unless it shall appear that the owner,
superintendent, or agent of the owner in charge thereof at the time of such
unlawful importation or transportation thereon or thereby was a consenting
party, or privy to such illegal importation or transportation."

Under the decisions of our courts, this and all other statutes re
lating to forfeitures in revenue cases must be construed fairly and
reasonably, to arrive at the intention of the lawmaking body. In
coming to this construction the court must remember that the con
struction is made in a civil case in a matter relating to forfeiture of
property, and not relating to the punishment of an offender. It is
the duty of the court to discover what was the intention of the
lawmakers in framing this law. This belongs to a class of cases
where the Legislature might undoubtedly declare an act criminal
without respect to the motive of the doer of the act. The courts
have repeatedly decided that in respect to statutory offenses an evil
intent is not necessarily an ingredient. It is then necessary for us
to inl[uire, not what was the intention of the claimant in this case,
but what was the intention of the lawmaking power. ·Where the
intention is left in any way obscure, the courts have repeatedly said
that the forfeiture of goods for violation of revenue laws would not
be imposed, unless the owner of the goods or his agent has been
guilty of an infraction of the law. Peisch v. Ware, 4 Cranch, 347
362, 2 L. Ed. 643; United States V. Bags o~ Kainit (D. C.) 37 Fed.
326; United States v. Certain Celluloid, 82 Fed. 627, 27 C. C. A.
231; United States v. Two Barrels of Whiskey, 96 Fed. 479, 37 C.
C. A. 518; The Lady Essex (D. C.) 39 Fed. 767; Six Hundred and
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Fifty-One Chests of Tea v. United States, Fed. Cas. No. 12,916 ;
United States v. Two Horses, Fed. Cas. No. 16,578. In the (:ase of
United States v. Two Barrels of Whiskey, 96 Fed. 479, 37 C. C. A.
S18, a full examination of authorities is given, and much light is
thrown upon the general subject of forfeitures in revenue cases.
That case deals with a statute different from the statutes in the case
at bar. In the statutes which were before the court in that case,
the court found that there was no intention of the Legislature to
forfeit property, except the property of owners, on account of the
misconduct of strangers over whom the owners could have no con
trol. Such has been the general construction of revenue statutes.
In Boyd v. United States, 116 U. S. 616, 6 Sup. Ct. 524, 29 L. Ed.
746, the court, Mr. Justice Bradley, says:

"We are clearly of the opinion that proceedings instituted for the purpose
of declaring forfeiture of a man's property by reason of an offense committed
by him, though they may be civil in form, are by their nature criminal.
" * * The information, though technically a civil proceeding, is in sub
stance and effect a criminal one. It is his breach of the law which has to be
proved to establish the forfeiture, and it is his property which is sought to be
forfeited. * * * Goods, as goods, cannot offend, forfeit, unlade, pay du
ties, or the like; but men whose goods they are."

In this case, and in the cases which we have cited, the court was
able to find some language in the statute which enabled it to con
strue such statute as implying that the Legislature did not intend to
forfeit the goods, unless knowledge was shown on the part of the
owners. It is claimed that in the case at bar the court should find
that these statutes above quoted should be so construed as to mean
that the claimant of goods must be charged with knowledge that
his property is to be used in a manner offensive to the statutes, and,
further, that it is not enough for the court to find that the property
has been used in transporting smuggled property, but that, in order
to create a forfeiture, the horse, wagon, and harness must be found
to have assisted in the importation itself of the property. By the
agreed statement it appears clearly that the horse, wagon, and har
ness were used in the transportation of the liquors within the United
States, and not in bringing them over the line; and, further that
they were used without the knowledge or consent of the owner.
~ow, let us examine the statutes. Section 3061 makes it the duty

of the revenue officer to search any vehicle on whicll he suspects
there is merchandise subject to duty, or which has been introduced
into the United States contrary to law, whether by the person in
possession or upon such vehicle; and if the officer shall find mer
chandise on such vehicle which he shall have reasonable cause to
believe is subject to duty, or to have been unlawfully introduced into
the United States, whether by the person in charge of the vehicle
or upon the vehicle, or otherwise, then he, the said officer, shall
seize and secure the same. The clear intention of Congress in mak
ing this law was to provide for the seizure of property which had
been smuggled into the United States, either by the person in charge
of it or upon the vehicle. Upon any reasonable and fair construc
tion of the statute, it was clearly the intention of the Legislature to
seize a vehicle which has been used either in the importation or the
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transportation of smuggled property. Indeed, this clear intention
of the Congress is gathered without recourse to "construction," but
by a reading of the unambiguous language of the law. Where "there
is no ambiguity, there is no room for construction." U. S. v. Mor
ris, 14 Pet. 464, 10 L. Ed. 543. The above case is cited with ap
proval in the opinion in the Northern Securities Case (just pub
lished, by the Supreme Court) 24 Sup. Ct. 436, 48 L. Ed. -.

Section 3062 provides that "such vehicle," namely, a vehicle which
has been found by an officer to be in use in transporting or convey
ing smuggled property, shall be liable to seizure and forfeiture.
This statute should be construed, as all such statutes should be,
with a view of giving the full force to all the language of the stat
ute, under the principle that words are to be taken in a statute or
in a contract under the rule of noscitur a sociis. The meaning of
words is undoubtedly to be derived from the company in which they
are found; but when this rule is applied in the interpretation of
these statutes, no construction can be arrived at which is favorable
to the claimant's contention. The duty of the officer in seizing is
to seize property which is subject to duty, or has been introduced
into the United States in any manner contrary to law. This statute
is not one of the laws where doubt can be found as to the intention
of holding offending property which has been used in smuggling
without the knowledge of the owner. In such cases of doubt the
courts have properly given the construction favorable to the claim
ant, and have imported the claimant's knowledge into the statute.
In the statutes which are now before us in the case at bar, the court
cannot find that there is any room left, after an intelligent reading of
the law, to import such knowledge of the claimant into it.

Section 3063 provides that, in case of vehicles used by common car
riers in the transaction of their business, such vehicles shall not be
subject to forfeiture, unless it shall appear that such agent of the com
mon carrier in charge of the vehicle at the time of such unlawful im
portation or transportation was a consenting party to the illegal
importation or transportation. This section is very important in ar
riving at the intention of Congress in reference to the whole law
before us. It provides distinctly that common carriers should be
charged with knowledge before their property can be forfeited. The
Legislature has clearly shown that it did not have such intention
with reference to the vehicles of others besides common carriers.
The rule "Expressio unius, exclusio alterius," is very important in
the construction of statutes of this nature. The Congress has shown
clearly in these statutes before us that it regards property as of
fending when used not only in the importation, but in the trans
portation, of smuggled goods. The case at bar is like the case of
United States v. Two Bay Mules (D. C.) 36 Fed. 84, although th!:'
statute in this case makes the contention of the government much
more reasonable than in the Case of the Two Bay Mules.

The court has well said, in such case, that "Congress has been induced
to enact very comprehensive, specific, and stringent measures for the
prevention and punishment of frauds" in revenue matters. The law
which we are construing in the case at bar is much more comprehensive
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and stringent than the law which was being enforced in the Case of
the Two Bay Mules. In this case, as in that, the redress of the inno
cent claimant must be from the wrongdoer himself, or by application
to the officers of the government invested with the authority to remit
forfeitures. It is the clear duty of the court, although it may seem
a harsh one, to construe the law reasonably and fairly, giving clear
effect to the ordinary use of the English language.

Let a decree of condemnation be drawn in conformity with this. . .

0pl111On.

THE SOUTHWARK.

(District Court, E. D. Pennsylvania. March 10, 1904.)

No. 16.

1. ADMIRALTy-SUIT IN REM-RECOVERY OF INTEREST AND COSTS FROM CLAIM
ANT.

The claimant of a ship who contests a suit in rem against it to recover
damages, whether for a maritime tort or for breach of a contract of car
riage. is liable for interest and costs, although the damages awarded to
the libelant, together with the interest, may exceed the amount of the
stipulation given for the vessel's release; the decree in such case to be
entered against the stipulators to the extent of their contract liability,
and against the claimant for the remainder of the interest and the costs.

2. SAME.
A libelant is not precluded from asserting his right to recover interest

and costs from the claimant in a suit in rem, in excess of the stipulation
given, by the fact that his application for leave to amend his libel by in
serting a claim in personam for the damages sued for was denied on the
ground of laches.

In Admiralty. On motion for entry of decree.
See 128 Fed. 149.
Horace L. Cheyney and John F. Lewis, for libelant.
Biddle & Ward, J. Rodman Paul, and Howard H. Yocum, for re

spondent.

J. B. McPHERSON, District Judge. Unless the present case
can be distinguished from The Wanata, 95 U. S. 600, 24 L. Ed. 461,
I think the libelants are entitled to a decree against the claimants
for the damages agreed upon, and for interest and costs, even al
though the amount of such decree exceeds the sum named in the
stipulation. The decree against the surety, however-the City Trust,
Safe Deposit & Surety Company-is to be limited to the principal
sum for which it agreed to be bound. An effort is made to distin
guish the cases, first, on the ground that The Wanata was an action
for collision, in which the claimant was taking advantage of the stat
ute permitting a limitation of liability; and, second, on the ground
that permission to amend so as to prosecute the present action
against the claimants in personam has been refused on the ground
of undue delay, and therefore that the libelant should not be per
mitted to accomplish, by this form of motion, what the court has
denied him permission to accomplish by another.

As it seems to me, neither ground is well taken. The reasoning
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of the court in The Wanata was intended, I think, to cover other
actions than those of collision, for there is no effort to confine it
to torts of that class, where the claimant is seeking to limit his lia
bility. In that case the damages awarded, $16,000, were precisely
the amount of the stipulation for value, but the District Court added
interest and costs thereto in the decree that was entered against the
offending schooner. No decree was entered in the District Court
against the stipulators for costs or the stipulators for value, the sign
ers of each stipulation being the same persons, and these uniting
also in an appeal bond for the sum of $2,000. In the Circuit Court,
on appeal, a decree was entered against the schooner, and at the
-same time the court (page 608, 95 U. S., 24 L. Ed. 461) "entered a
decree against the stipulators for value in the sum of $16,000, and
against the stipulators in the other stipulation and the sureties in
the appeal bond in the sum of $1,4°7-47, the two sums being exactly
equal to the amount of the decree entered against the schooner,
which includes the $16,000 recovered as damages in the District
Court, together with the costs taxed in the District Court, and in
terest on the sums recovered in that court to the date of the decree
entered in the Circuit Court, and the costs taxed in the Circuit
Court, amounting in all to the sum of $17,407-47." Thereupon the
claimants, who were also among the stipulators, appealed to the
Supreme Court, and one of the positions taken by the libelants-ap
pellees-was (page 612, 95 U. S., 24 L. Ed. 461) "that the owners
defending the suit are liable for costs, even where the damages are
equal to the stipulated value of the property, and the costs taxed
exceed the amount of the stipulation for costs filed when the owners
appeared in the District Court." The Supreme Court approved this
position, saying: "Doubtless the rule was so prior to the passage
of the act of Congress limiting the liability of shipowners. 9 Stat.
635. Since the passage of that act the question arises whether costs
can be allowed in such a case, where it appears that the decree for
damages exhausts the whole amount of the stipulation for value."
Reference is then made to the British statute upon the subject of
limiting liability, and to the cases, such as The Volant, 1 Rob. A.
383, which have held that, where the proceeds of the ship were in
sufficient to make good the loss, "the court cannot decree against
the owner for the excess of damage beyond the proceeds of the
ship." And it is then said that, although this may be true, "it is
settled law that the defending owners in such a case are liable for
costs, even though the damages recovered exhaust the whole amount
of the stipulation for value." The John Dunn, 1 Rob. 160.

Turning to the subject of interest, the court proceed to say (page
613, 95 U. S., 24 L. Ed. 461): "Interest in such a case is allowed,
as well as costs; and in case of an appeal, the interest is cast upon
the whole amount of the decree in the court below, including costs,
as well as the amount of the damage. The Dundee, 2 Hagg. 137."
Referring further to The Dundee, the court approve the rules there
laid down by Lord Stowell:

"Due objection to a decree settled in that form was made in that case; but
Lord Stowell held that the allowances were correct, that the cost to which
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the party is put to recover his just damages is a part of hIs loss, and that
the costs in such a case are properly added to the damages in the computation
of interest. Objection was also made in that case to the allowance of inter
est, as the damages were equal to the value of the ship; but the same learned
judge answered that the sufferer is entitled to such costs as he shall incur in
recovering the value of the ship, and to interest if payment is delayed-mean
ing, of course, that the party causing the delay is liable in such a case; and
he added that the suffering party is entitled to remuneration for the costs to
which he is driven for recovering his loss, as the costs constitute a part of the
same; that the act of Parliament is not guilty of the injustice which would
ensue if it excluded the costs, which are necessary for replacing the sufferer
in a just state of compensation. Such a party, if he is reinstated in the value
of the property without litigation, is not entitled to costs; but if he cannot
obtain the benefit of the regulation in respect to compensation without being
driven to the necessity of a suit, the statute would be chargeable with great
injustice if it did not allow him to recover costs; and these remarks apply
with equal force to the charge of intervening interest arising from delay occa
sioned by such litigation.

"Coillmon-law authorities support the same construction of the act of Par
liament referred to, and show to a demonstration that the rule is firmly es
tablished in all the courts of the parent country. Ex parte Rayne, 1 Gal. &
Dav. 377; Gall v. Laurie, 5 B. & C. HiS."

From this outline of the relevant portions of the opinion in The
vVanata, I think it will be seen that the court's discussion proceeded
along general lines, and was not intended to apply solely to the
class of maritime torts. No principle is perceived that requires the
rule announced by the court to be so limited. If the libelant has
been injured, what difference does it make whether the harm has
been done by sinking his ship, or by breaking a contract to carry
safely? In either event he has suffered a money loss, and whatever
rule may exist that seeks to make him whole, so far as possible, in
the one case, ought also to be applied in the other.

The second ground of objection, as it seems to me, is also not
tenable. I refused the motion to amend the libel, because the great
weight of authority seemed to be in favor of refusal, and I was un
willing to depart from a well-established rule. But the present ap
plication seems to be supported by the highest authority in the land,
and, while it is true that I have a discretion on this motion also
(The Maggie J. Smith, 123 U. S. 349, 8 Sup. Ct. 159, 31 L. Ed. 175),
I am disposed to exercise it in favor of the libelants. The same
reason that influenced my decision on the petition to amend, namely,
that decisive authority is on the side of the appellant, influences me
now, and supports the position that the libelants should ,be compen
sated in full, so far as the power of the court may go, for the loss
they have sustained, and for the cost of carrying the litigation to an
end. The fact that the libelants will thus obtain by one method
what they were unable to obtain by another does not seem to me to
be importanL Both remedies were available if the court permitted;
the remedy by amendment and suit in personam, and the remedy by
such a decree as is now asked for. These remedies were not depend
ent upon each other, and the considerations that are pertinent upon
the subject of their allowance are not the same. It is not accurate,
I think, to say that the libelants ask the court to do indirectly what
the court has just refused to do directly. Doubtless the same result
will be reached, but it will be reached directly, although by another
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road than the road of amendment. I can see no reason why these
two remedies may not be successively invoked.

The following decree will be entered:
And now, the mandate of the Supreme Court of the United States

having been filed, directing a reversal of the decree of this court
dismissing the libel, and directing a decree to be entered in favor
of the libelants for the amount of damages sustained with costs;
and it further appearing, by agreement of the proctors for the par
ties filed of record, that the damage sustained by the libelants for
the cause of action set forth in said libel amounts to the sum of
$6,036, with interest thereon from August I, 1894, and that the li
belants' costs amount to the sum of $711.16; and it further appear
ing to the court that the interest upon the said sum of $6,036 to date
amounts to the sum of $3,473.72, making the total claim of the libel
ants $9,509.72; and it further appearing that the claim was made
for said steamship Southwark by H. C. Bye, agent of the Interna
tional Navigation Company, owner of said steamship, and that an
swer to the libel was filed by the said International Navigation Com
pany, owner of said steamship, and that the payment of the libelants'
claim has been contested and resisted by the said International Navi
gation Company up to this time:

Now, upon motion of Horace L. Cheyney and John F. Lewis,
proctors for the libelants, the damages of the said libelants are here
by assessed at the sum of $9,509.72, being the amount of said claim,
as set forth in the libel, together with interest thereon from August
I, 1894, to this date; and it is ordered and decreed that Joseph ].
Martin, Alfred M. Fuller, and Thomas B. Shriver, copartners trad
ing as Martin, Fuller & Co., libelants, shall have and recover from
the City Trust, Safe Deposit & Surety Company and H. C. Bye,
agent of the International Navigation Company, stipulators, the sum
of $7,5°0, being the said sum of $6,036 damages, with the sum of
$1,464, a portion of the interest thereon; and that the libelants shall
further have and recover of the International Navigation Company,
owner and claimant of said steamship Southwark, the sum of $2,
009.72, being the balance of said interest; and shall further have and
recover of said International Navigation Company their costs,
amounting to the sum of $71 I.I6. And it is further ordered and de
creed that this decree shall bear interest from its date at the rate of
6 per cent. per annum.

SAMUEL H. COTTRELL & SON v. SMOKELESS FUEL CO.

(Circuit Court, E. D. Virginia. January 16, 1904.)

1. SALES-CONTBACTS-ExcUSES FOB ]J'AILUBE TO DELIVEB.
Where a contract for the sale of such coal as the buyer might need,

approximating 3,000 tons, during the year from April 17, 1902, to April
17, 1903, contained a provision that deliveries should be subject to strikes,
accidents, interruptions to transportation, and other causes beyond the
seller's control, the existence of a miners' strike did not avoid the con
tract, but only suspended its operation during such strike.
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2. SAME--DAMAGES.
Where defendants agreed to deliver such coal as plaintiff should need

between April 17, 1902, and April 17, 1903, approximating 3,000 ton3, in
such quantities and at such times as plaintiff should direct, except that
deliveries should be subject to strikes, and by reason of a strike deliveries
were prevented from June 7, 1902, to March 1, 1903, and plaintiff only
demanded two car loads after that date, plaintiff could only recover dam
ages on such amount.

In Assumpsit for Breach of Contract.
On the 17th day of April, 1902, the Smokeless Fuel Company entered into

a contract with S. H. Cottrell & Son, by which the fuel company agreed to
furnish and deliver to Cottrell & Son, at Richmond, Va., all of the New River
R. O. M. steam coal from Collins Colliery Company, they might need from the
17th of April, 1902, to April 17, 1903, approximating 3,000 tons, more or less,
and to ship the same in such quantities and at such times as Cottrell & Son
might from time to time direct during the continuance of said contract, at
prices therein mentioned, but subject to the following provision: "Deliveries
of coal under this contract are subject to strikes, accidents, interruptions to
transportation, and other causes beyond the control of the party of the first
part [the fuel company], which may delay or prevent shipment." Cottrell &
Son called for and received under said contract up to the 10th day of June,
1902, a total of 563 tons, at the price of $2.57 per ton, the contract price. On
the 7th day of June, 1902, there was a general strike throughout the mining
district, including the mines from which the coal under this contract was to
be shipped. From that time on no coal was shipped to Cottrell & Son during
the continuance of the contract, though during the pendency of the strike they
frequently called for the same; and after it ended, and during the running
of the contract, made one request of two car loads of coal, none of which
was furnished. '.rhis action was brought to recover damages for breach of
the contract for failure to furnish the undelivered 2,437 tons of coal thereun
der, said damage being estimated on the average of ruling prices for such
coal from November, 1902, to April, 1903, which showed a loss to Cottrell &
Son of $1.7H!.l per ton, as they claim, and for which the verdict of the jury
was rendered in their favor.

Henry R. Pollard, for plaintiffs.
Sands & Sands, for defendant.

W ADDILL, District Judge. This case is now before the court up
on a motion to set aside the verdict of the jury rendered herein on the
2d day of December, 1903, because, among other things, it is contrary
to the law and the evidence, and unsupported by the evidence. After
mature consideration of said motion, having carefully reviewed the
evidence and heard the arguments of cotnlsel thereon, the conclusion
reached by the court is that the verdict rendered in favor of the plain
tiffs should be set aside, because the same is unsupported by and con
trary to the evidence. The crucial point involved is whether or not the
-:onditions at the mines of the defendant during the continuance of the
contract were such as to relieve it from the obligationof the same un
der the clause in the agreement known as the "strike clause." In other
respects the facts may be said to support the finding of the jury. That
abnormal conditions prevailed during the fall of 1902 and the winter of
1902-3 is a matter of common knowledge, and forms a part of the
history of the times; but reliance need not be had upon this, as the
evidence conclusively establishes that from the 7th of June, 1902, cer
tainly for a period of four months, conditions at the mines were such
that the ordinary and usual operation of them was out of the question.
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Indeed, out of 60 mines in the coal district, comparatively few were
operated at all, and those few under the protection of a military force.
Normal conditions were not resumed until about the 1st of March,
1903. This is established by the evidence of the plaintiffs' own wit
ness Mr. Morris O. Brooks, a gentleman of intelligence, who had ample
opportunity of knowing the conditions existing, and who testified with
such frankness, fairness, and clearness, and showed such familiarity
with the entire situation, that none could fail to be impressed by hi9
evidence; and as to the conditions mentioned he is fully sustained by
the evidence of the defendant company. At an early stage of the strike
little or no coal was mined, but the defendant never discontinued
work entirely, though conducting its business by means of an armed
force, employed as well at the mines as in the effort to transport coal
therefrom. The output was comparatively small. and produced at
greatly increased expense; so much so that the coal more than doubled
in value. Even after the return to normal conditions, the cost of
mining and the price of coal were never anything approximating those
existing at the time of entering into the contract. The strike clause in
the contract was manifestly inserted for the purpose that when condi
tions existed which placed it beyond the control of the party of the first
part to the contract, the defendant here, to carry out the same, it should
operate to relieve it from the provisions thereof. That such conditions
did exist during the life of this contract which placed the mining and
transportation of coal in the usual course of business beyond the de
fendant's power, is too apparent to admit of serious doubt. Indeed.
it is the one thing in which the evidence of the plaintiffs and the defend·
ant concur; and to allow the verdict of the jury to stand based upon
the failure of the defendant to furnish coal during the strike would,
in effect, be to annul that important qualification and condition in the
contract, and to give to it no effect whatever. The language in refer
ence to strikes is: "Deliveries * * * are subject to strikes, acci
dents, interruptions to transportation, and other causes beyond the
control of the party of the first part, which may delay or prevent ship
ments." The existence of the conditions do not avoid the contract,
but only suspend the operation of the same during their pendency,
which in this case was from the 7th of June, 19°2, to the 1st of March,
1903. For the failure to deliver coal during that period, no recovery
should be had, and the plaintiffs can only recover for such coal as they
called for under their contract, after the restoration of normal condi
tions at the mines-that is, after the 1st of March, 1903, to the 17th of
April, 1903-which, according to the evidence, consisted of two car
loads ordered by the plaintiffs on the 2d of March, 1903.

The court's attention has been called to the case of Hull Coal & Coke
Co. v. Empire Coal & Coke Co., II3 Fed. 256, 51 C. C. A. 213, which
bears upon the general subject under consideration, but otherwise
throws no special light on this case, as the same turns entirely upon
the sufficiency of the evidence adduced to support the, finding of the
jury.

The verdict, as rendered, will therefore be set aside, and a new tdal
awarded herein,
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CA.RY BROS. & HANNON v. MORRISON.

rClrcuit Court of Appeals, Eighth Circuit. March 18, 1904.)

No. 1,928.
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L EXPLOSIYES-BLASTING-RIGIIT TO USE TO GRADE RAILROAD.
Blasting by the use of gunpowder or dynamite is an appropriate and

justifiable mode of removing rock from the right of way of a railroad in
order to bring it to grade, and a railroad company or its grading con·
tractors may lawfully employ it, with reasonable care.

2. SAME-THROWING ROCKS UPON XEIGllBORING PROPERTy-WARNING.
While a contractor may lawfully use blasting with gunpowder or dyna

mite to remove rock in the right of way of a railroad company, he has
no right by its use to throw rocks upon persons rightfully occupying or
using neighboring property. Such an act is a trespass, and it is his duty
to give such persons reasonable warning of coming explosions.

3. SAME-UNHEEDED WARNING-CONTRIBUTORY NEGLIGENCE.
It is the duty of one who is lawfully using property near to that upon

which another is legally engaged in blasting, and who is warned of a
coming explosion, to use reasonable diligence to escape from danger on
account of it; and a failure to exercise such care, which concurs in pro
ducing his injury, waives his right of action for the trespass, and const"
tutes contributory negligence, which is fatal to his action for damages
for the injury.

4. CONTRIBUTORY NEGLIGENCE-QUESTION FOR JURy-EXCEPTION.
The question whether or not one is guilty of contributory negligence is

ordinarily for the jury. It is only when the facts which condition the
question are stipulated, or are established by testimony which is free from
substantial conflict, and the inference from the facts is so certain that all
reasonable men, in the' exercise of a fair and impartial judgment, must
agree upon it, that the question of contributory negligence may be law
fUlly withdrawn from the jury.

6. EXPLOSIVES-BLASTING-CONTRIBUTORY NEGLIGENCE-QUESTION FOR JURY.
The defendants were lawfully engaged in blasting rock out of the right

of way of a railroad company at a point about 150 feet from a river. The
decedent was rightfully walking along the bank of the river a short dis
tance below a point opposite the place of blasting, holding the prow of a
ferryboat away from the bank with a pole, while the ferryman was walk·
ing ahead of him, pulling the boat up the stream, in the customary way,
preparatory to poling it across. The decedent had engaged his passage
across the river upon the boat. The custom of the defendants was to
send men out, shouting "Fire," at short intervals for a period of 12 or
15 minutes before exploding a charge of gunpowder or dynamite, and the
charges had been so heavy that rocks had fallen all around the place
where the decedent and the ferryboat were, and had broken limbs and
stripped foliage from the trees of the forest which intervened between
the right of way and the river, and concealed the boatmen from those en
gaged in blasting, who were not aware of their presence before the explo
sion. The decedent had worked for the defendants, and knew these facts
and this custom. Seven witnesses heard the cry of fire 12 to 15 minutes
before the explosion. Three heard it from 2 to 5 minutes before. When
the ferryman heard it, he shouted "Don't shoot," and he and the decedent
continued to ascend the stream within 200 or 300 feet of the place of
blasting. The ferryman heard it again, and answered it again, and they
continued up the river. The ferryman heard it a third time, answered
again, the signal to explode the blast was given, the charge was fired,

12. See Explosives, vol. 23, Cent Dig. §§ 9, 10.
129F.-12
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and a rock fell upon the decedent and killed him. The defendant's wIt
nesses testified that they did not hear the cry "Don't shoot."

Held, the question whether or not the decedent was guilty of contribu
tory negligence was for the jury.

Thayer, Circuit Judge, dissenting.
(Syllabus by the Court.)

In Error to the Circuit Court of the United States for the Western
District of Arkansas.

G. B. Rose (U. M. Rose and W. E. Hemingway, on the brief), for
plaintiffs in error.

Ira D. Oglesby (W. E.Atkinson and Geo. O. Patterson, on the brief),
for defendant in error.

Before SANBORN, THAYER, and HOOK, Circuit Judges.

SANBORN, Circuit Judge. This writ of error questions the pro
ceedings at the trial of an action for negligence brought by Mrs. T.
Jane Morrison, the administratrix of the estate of W. L. Morrison,
against Cary Bros. & Hannon, a partnership composed of the defendants
below, which resulted in a judgment against the defendants for $6,000.
In her complaint the plaintiff alleged that her husband, W. L. Morrison,
was killed by a blow from a rock which was carelessly thrown from a
blast by the defendants, who were then engaged in grading the Little
Rock & Ft. Smith Railroad. The defendants denied that they were
guilty of negligence, and alleged that the injury and death of Morrison
were caused by his own carelessness, in that he disregarded warnings
that the explosion was about to occur, and refused or neglected to
seek a less dangerous place. At the close of the trial the court, in effect,
charged the jury that Morrison was free from negligence, and that, if
they believed that the defendants were guilty of carelessness which
caused his injuries and death, the plaintiff was entitled to a verdict.
This instruction is challenged, and its consideration necessitates a
review of the facts disclosed by the evidence at the trial, which were
these: Cary Bros. & Hannon had been engaged at the place where the
accident occurred in blasting heavy rocks out of the right of way of
the Little Rock & Ft. Smith Railroad Company for about two weeks.
At the place where they were at work the right of way ran east and
west parallel to, and about 150 feet distant from, a river 1,200 feet
wide. The surface of the ground along the right of way was higher
than that of the river, and between them was a forest, which, with its
foliage, made it impossible to see the river from the surface of the
ground along the right of way, although there was testimony that it
was visible from a pile of timber and brush some 20 to 90 feet distant
from the explosion. On the bank of the river, and about 700 feet below
and east of a point upon the river directly south of the place of the
blasting, was a landing place for a ferry; and between these two points,
and about 350 feet from the landing, was a mill. The country was
sparsely populated, and there was but one house, aside from the mill,
within 700 feet of the place of the fatal blast. The contractors had
been using heavy charges of powder, and had thrown rocks in every
direction, some of them 700 feet from the place of the explosion, but
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naturally many more had fallen nearer to the place of the blasting
than at a greater distance. Between the place of the explosion and the
river much .foliage had been stripped from the trees, and their limbs
had been broken by falling rocks. The custom of the defendants had
been and was to send their employes out 12 or IS minutes before a
charge of powder was to be fired, shouting the word "Fire" at short
intervals, for the purpose of warning all persons in the vicinity of the
coming explosion, so that they might retire out of danger. Morrison
was a laborer, a farmer, and a minister, who earned annually about $100
by the first, about $300 by the second, and about $75 by the third
occupation. He had been an employe of the defendants at the place of
the explosion within two weeks before the accident occurred, had seen
heavy charges of powder exploded, was aware of their effect, and knew
how the warning of a coming blast was given, and all the facts which
have been recited. The customary method of operating the ferry
boat at this time was to tow it up the stream, so that the current would
not carry it below the opposite landing, and then to pole it across the
river. But the defendants' witnesses testified that they were not aware
that the ferryboat ever came up along the bank in that way. At a time
when the defendants had a charge of powder nearly ready for explosion,
about 2 or 3 o'clock in the afternoon of October 5, 1902, Morrison came
from the north to the landing place of the boat for the purpose of cross
ing the river upon it. When the boat was ready to cross the river, it
was loaded with a team of mules, a wagon, and one Davis, the owner
of the mules. Thereupon the ferryman walked up along the north
bank of the river, and dragged the boat after him by means of a rope
attached to it, while Morrison walked along the bank behind him,
and pushed the prow of the boat away from the bank with a pole.
\Vhen they had arrived at a point above the mill, but below a point
opposite the place of the blasting, Davis heard the cry of fire, the ferry
man shouted "Don't shoot," and they proceeded on their way up the
river. After a short interval Davis again heard the shout "Fire," and
the ferryman again cried "Don't shoot," while they continued on their
way. And after another interval Davis heard the cry of fire again,
the ferryman again cried "Don't shoot," Davis heard the words "All
right," the explosion occurred "right then," and a rock from the blast
fell upon Morrison and killed him. The defendants' witnesses testified
that they did not hear the cry "Don't shoot," did not know that Mor
rison and his companions were near their place of work, and that the
words "All right" were addressed to the operator of the battery, and
constituted the signal for the explosion. The course of proceeding of
the defendants and their employes up to this time had been this:
About 12 or IS minutes before the explosion, men had been sent out,
crying "Fire," and they continued to repeat the cry at short intervals
until the explosion occurred. One of the employes of the defendants
stepped on some logs about 100 feet from the river, faced it, and
shouted "Fire." After he had done this he walked 500 feet to the bat
tery before the explosion. Seven witnesses testified that they heard the
cry of fire 12 or IS minutes before the explosion. Three witnesses
only, and they were on the opposite side of the river, testified that they
first heard the cry from 2 to 5 minutes before the explosion. The
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witness Hines testified that he was sitting on the north bank of the river,
opposite the mill, when he first heard the warning; that this was 12
or IS minutes before the explosion; that the ferryboat was then no
more than 200 feet above him (and that would have been about ISO
feet below a point opposite the place of the blasting); that he heard
the cry of fire five times, and that after he first heard it he went north
and east 1,000 feet, in order to get out of danger before the explosion
occurred. Yandell, another witness, who was on the opposite side of
the river, and who did not hear the cry until from 2 to 5 minutes of the
explosion, walked 120 feet away from the river after he heard it, and
before the explosion, in order to place himself '\vithout the range of
danger. And Prendergast, who was also on the other side of the river,
testified that he heard the cry IS minutes before the explosion, and went
under a shed for shelter. Davis was the only one of the men who
were with the boat at the time of the accident who appeared at the trial,
and he testified that when he first heard the cry of fire the boat was a
little below a point opposite the place of explosion, and that the ferry
man dragged it up the river two boat lengths, or 90 feet, and commenced
to roll up his lines to start to cross the river before the blast came.

In this state of the evidence the court below instructed the jury,
in effect, that there was no question of contributory negligence for their
consideration, and that, if the defendants were guilty of negligence,
the plaintiff was entitled to their verdict. It refused to charge, at the
request of the defendants, that if Morrison was a passenger on the
ferryboat, but was walking along the bank of the river, pushing the
boat from the bank, and if he heard the warning, and made no effort
to get out of danger, but continued to walk along the bank, he was guilty
of contributory negligence. It also refused the request of the defend
ants to instruct the jury that it was the duty of Morrision, when he was
made aware of the fact that a blast was about to be fired, to use reason
able diligence to get out of danger. It charged them that it was not
the duty of Morrison to abandon the boat in the event that he was cross
ing the river and was a: passenger when the warning wa.s given. These
rulings present the question to be considered in this case.

The railroad company and its contractors, the defendants, had the
right to grade its road along its right of way. The right to accomplish
a result includes the right to use the appropriate means to produce it.
In a sparsely settled country, blasting by means of gunpowder or dyna
mite is a reasonable and justifiable way of removing ledges and rocks
for the purpose of bringing a railroad to a proper grade, and a corpora
tion and its contractors have the right to use this method, provided they
exercise reasonable care to protect others from injury. Dodge v.
County Commissioners of Essex, 3 Mete. (Mass.) 380, 383; \Vhitehouse
v. Androscoggin R. Co., 52 Me. 208; Brown v. Providence, etc., R.
Co., 5 Gray, 35, 40; Blackwell v. Lynchburg, etc., R. Co., III N. C.
151,153,154,16 S. E. 12, 17 L. R. A. 729, 32 Am. St. Rep. 786; Watts
v. Norfolk & W. R. Co., 39 W. Va. 196,205, 19 S. E. 521,23 L. R. A.
674,45 Am. St. Rep. 894; Gates v. Latta, 117 N. C. 189, 190, 23 S. E.
173, 53 Am. St. Rep. 584; Mitchell v. Prange, 110 Mich. 78, 67 N. W.
1096, 34 L. R. A. 182, 64 Am. St. Rep. 329.

While a railroad company has the right to blast rock from its right
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of way by means of gunpowder or dynamite, it has no right, without
warning, to throw rocks upon persons who are lawfully occupying or
using neighboring property, and such an act is a trespass. Sullivan v.
Dunham, 161 N. Y. 290, 55 N. E. 923,47 L. R. A. 715, 76 Am. St. Rep.
274; Hay v. Cohoes Co., 2 N. Y. 159, 51 Am. Dec. 279; Wright v.
Compton, 53 Ind. 337; St. Peter v. Denison, 58 N. Y. 416, 423, 17 Am.
Rep. 258; Colton v. Onderdonk, 69 Cal. 155, 159, 10 Pac. 395, 58 Am.
Rep. 556.

It is, however, the duty of one who is lawfully using neighboring
property, and who is warned of a coming explosion by another, who
is rightfully engaged in blasting, to use reasonable diligence to escape
from danger from the approaching explosion; and a failure to exercise
such care, which concurs in producing his injury, waives the right of
action for the trespass, constitutes contributory negligence, and is fatal
to an action for the recovery of damages on account of the injury.
Sullivan v. Dunham, 10 App. Div. 438, 440, 41 N. Y. Supp. 1083;
Wright v. Compton, 53 Ind. 340, 341; Graetz v. McKenzie (Wash.)
35 Pac. 377, 378; Mills v. Wilmington City Ry. Co. (Del. Super.) 40
Atl. I II5; 2 Shearman & Redfield on Law of Negligence, § 688a.

In the case at bar, therefore, the defendants had the right to remove
the ledges and rocks from the right of way of the railroad company by
explosions of gunpowder or dynamite. The decedent, Morrison, had
the right to walk along the bank of the river for the purpose of accom
panying the boat to its starting point, and crossing upon it to the oppo
site side. It was the duty of the defendants to warn Morrison and
every other person within the circle of danger of the coming explosion
they were about to cause. It was the duty of Morrison and of every
one thus warned to exercise reasonable diligence to escape from the
danger from the explosion and from the threatened injury, and if they
failed to exercise this diligence, and their failure contributed to their
injury, it was fatal to an action for damages on account of it. The
evidence is conclusive that Morrison was warned of the danger, and
the conclusion is inevitable that the court below fell into an error when
it refused to instruct the jury that it was his duty, after he was thus
warned, to exercise reasonable diligence to escape from the threatened
injury, unless the necessary deduction from the undisputed evidence
was such that all reasonable men, in the exercise of an impartial judg
ment, would be compelled to conclude that he exercised reasonable care
or diligence to escape from the impending danger. The question of
contributory negligence, like every question of negligence. is ordinarily
for the jury; and it is only when there is no substantial conflict in the
evidence which conditions it, and when, from the undisputed facts, all
reasonable men, in the exercise of a fair judgment, would be compelled
to reach the same conclusion, that the court may lawfully withdraw it
from them. St. Louis, 1. M. & S. R. Co. v. Leftwich, 54 C. C. A. I,
2, II7 Fed. 127, 128; Railroad Co. v. Jarvi, 3 C. C. A. 433,53 Fed. 65;
Pyle v. Clark, 25 C. C. A. 190, 192, 79 Fed. 744, 746; Railroad Co. v.
Ives, 144 U. S. 408, 417, 12 Sup. Ct. 679, 36 L. Ed. 485; Railroad Co.
v. Converse, 139 U. S. 469, I I Sup. Ct. 569, 35 L. Ed. 213.

In the case at bar neither of these conditions existed. The evidence
which conditions the question of contributory n~gligence is not free
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from substantial conflict, and, if the view of it most favorable to the
defendants is taken, as it must be in this case, where the instruction
which took the question from the jury was for the plaintiff, reasonable
men might well conclude that the decedent was not free from negligence
which contributed to his injury. The crucial fact in the case is the
time when Morrison first heard the cry of fire. That time is not fixed
by the testimony of any witness, but it must be found from the evidence
of the witnesses who heard the cries. No one testifies when Morrison
first heard them. The great preponderance of the testimony is that
the shouts of fire were made at short intervals for a period of from 12

to 15 minutes before the explosion. Seven witnesses heard them at
least 12 minutes before the blast was fired. One of these witnesses was
about 200 feet below Morrison, on the same bank of the river, and
another was on the opposite side of the river, 2,200 feet from the place
of the explosion. Three witnesses who were on the other side of the
river testified that they first heard the cry of fire, and the ferryman's
answer, "Don't shoot," from 2 to 5 minutes before the explosion. The
natural and rational inference from all this testimony is that the shouts
of fire were given for at least 12 minutes before the blast, but that the
three witnesses on the other side of the river did not hear the earlier
shouts. Did Morrison first hear the warnings when the seven witness
es, many of them farther from the place of blasting than he was, first
heard them, or when the three witnesses on the other side of the river
first perceived them? The evidence is certainly ample to sustain a
finding that Morrison first heard them when the majority of the wit
nesses first perceived them, 12 or 15 minutes before the explosion. The
preponderance of the evidence points to that conclusion. If he heard
this warning 12 or 15 minutes before the explosion, all reasonable
men would not be compelled, in the exercise of a sound judgment,
to conclude that remaining within the circle of danger, or advancing'
into greater danger, when he was on the bank of the river and free to
escape from all danger, was the exercise of reasonable care or diligence.

Again, there is sufficient evidence in this record to warrant a finding
by the jury that the ferryboat was at least 150 feet below a point oppo
site the place where the explosion occurred when the ferryman first
cried "Don't shoot." Three witnesses testify that this cry was first
heard by them from 2 to 5 minutes before the explosion. Davis says
that the ferryman was walking fast, drawing the boat up the river,
and then rolling up his lines to start across the river, during this time.
A man walking slowly-walking only 3 miles an hour-travels 528
feet in 2 minutes; and the boat sank only 800 feet above the landing,
and not more than 100 feet above a point opposite the place of blasting.
Davis testifies that the boat was a little below a point opposite the place
of the explosion when he first heard the cry of fire. Hines says that it
was at least 150 feet below that point when he first heard the cry, and
that he was within 200 feet of it. Davis says that the boat went
about 90 feet after he first heard the warning, and the testimony of
two witnesses on the other side of the river is that the boat seemed to
be about opposite the place of the blasting when they first heard the
cry "Don't shoot." But Davis' estimates of distance were demon
strated by the measurements to be erroneous. He thought the dis-
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tance from the place of the explosion to the point where the boat sank
was 450 feet. It was 198 feet. He said he heard the first cry of fire
about 900 feet above the landing. But the distance from the landing
to the place where the boat sank was only 800 feet. Thus it appears
that the evidence was substantial and sufficient to sustain a finding
that the boat was IS0 feet below the place of blasting when the ferry
man first cried "Don't shoot," and when Morrison must have been
aware of the danger.

Moreover, wherever the boat may have been, there were at least 2
minutes-time enough for one to go on a slow walk 528 feet, and on
a brisk walk 700 feet, after the ferryman first cried "Don't shoot,"
and before the explosion occurred. It was only about 700 feet from
the point on the river opposite the place of blasting to the landing.
Every step down the river, away from the place of explosion, dimin
ished the danger of injury. Every step towards it increased the dan
ger. Would a person of ordinary prudence and diligence under
such circumstances remain in the imminent danger or advance into
increasing danger? Or would he flee from the point of greatest dan
ger, when every step down the river would diminish the chance of his
injury? Some reasonable men might well conclude that a person of
ordinary prudence and diligence would, under such circumstances,
move away, instead of advancing toward or remaining near the point of
greatest danger. That was the course pursued by every person within
hearing of the warning, except the men about the ferryboat. Five
of those who thus retired upon hearing the warning were much farther
away from the place of the explosion than Morrison was, and four of
them were on the opposite side of the river. Hines, on the same bank,
200 feet below Morrison, traveled 1,000 feet north and east after he
heard the cry, and before the explosion occurred. Prendergast, 2,200
feet away, on the other side, took shelter under a shed. Yandell,
Pointer, and Travers, on the opposite side of the river, and at least a
quarter of a mile distant, turned and walked farther away. The ferry
man had the care of his boat. Davis had the care of his mules. Morri
son had the care of nothing but himself. He was walking on the bank
of the stream, with no responsibility, care, or duty, save the duty to
heed the warning and use ordinary care to retire from the impend
ing danger. This w<1s not a case where the facts which conditioned
the question of contributory negligence were stipulated, or where
they were established by undisputed testimony. It was not a case
where, from the facts which the evidence tended to establish, no rea
sonable men could have rightfully drawn the conclusion that Mor
rison failed to exercise ordinary care and diligence to escape from
the impending danger after he received the warning of it, and the
question of his contributory negligence should have been submitted
to the jury. It was a debatable question-one upon which the minds
of reasonable men might honestly reach opposite conclusions-and
hence one peculiarly appropriate for the determination of a jury of
men of the vicinage, who are necessarily familiar with the methods
of. life and action in the country where the accident occurred, and
of the course of action which men of ordinary sagacity usually pursue
when they are notified that a heavy charge of powder to blast out
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rock, which has been falling from such blasts all about the place they
are occupying, is about to be exploded. 'fhe facts were not so clearly
established, nor the inference from them so conclusive, that the court
below should have instructed the jury either that if Morrison was a
passenger, and was walking along the bank, pushing the boat away
from the land with a pole, when he heard the warning, and made no
effort to escape, but continued to walk up the river until the explosion,
he was guilty of contributory negligence, or that it was not his duty
to abandon the boat in the event that he was crossing the river and
was a passenger when the warning was given. The court gave the
latter instruction. It was erroneous, because the evidence was undis
puted that Morrison was not crossing the river when he heard the
warning, but was walking on its bank, and because, when he heard the
warning, he owed no duty to the boat, nor to the men about him, which
was not subordinate to his positive duty to immediately use reasonable
diligence to decrease, and if possible to entirely avoid, the impending
danger.

There are other specifications of error, but the discussion of those
which have been already considered sufficiently indicates the law appli
cable to the case, and determines the disposition which must be made
of it in this court.

The judgment below is accordingly reversed, and the case is remand
ed to the Circuit Court, with instructions to grant a new trial.

THAYER, Circuit Judge (dissenting). The defendants below, who
are the plaintiffs in error in this court, requested the trial court to give
four instructions on the subject of contributory negligence, all of which
were refused, and the sole question before this court is whether a re
versible error was committed in refusing these instructions, or any of
them. The first of the four instructions was as follows:

"The evidence shows that at the time of hearing the warning, and until he
was killed, Morrison was not in the boat, but was walking on the bank; that
he was a passenger, and under no obligation to 1001,;: out for the safety of the
boat or its contents; and you are instructed that when he heard the alarm it
was his duty to proceed down the bank in search for a place of safety, and
that, if he did not do so, he was guilty of contributory negligence which pre
cludes of recovery in tbis case."

The second and third instructions embodied the same idea, namely,
that if Morrison heard the alarm of fire while walking along the bank
and poling the ferryboat offshore, and made no effort to get out of
danger after he heard the alarm, he was guilty of contriputory negli
gence.

The fourth instruction was a mere abstract proposition of law, to
the following effect:

"The court, in this connection, instructs you tbat it was tbe duty of the de
cedent, Morrison, when he was made aware of the fact that a blast was to
be fired, to use reasonable diligence to get out of danger."

I have not been able to conclude that the refusal of either of these in
structions constitutes a reversible error. The first three of these in
structions were palpably wrong and misleading, in that they ignored
material facts which the testimony for the plaintiff below strongly tend-
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ed to establish. This testimony was to the effect that no warning of
the blast which was about to be fired was given until the ferryboot
had started on its voyage across the river, and had proceeded upstream
from ISO to 300 yards above the landing; that, when the alarm of
fire was given, the captain of the ferryboat immediately hallooed back
as loud as he could, two or three times, not to fire until the boat got
away, or "Don't shoot until we get away," and that the reply immediate
ly came back from some person in the vicinity of the blast, "All right."
In other words, the testimony for the plaintiff below showed that the
persons on the ferryboat and alongside of it, including the deceased,
were led to believe, by the reply "All right," which was made to the
captain's exclamation "Don't shoot," that the firing of the blast would
be deferred until the boat had got out of danger. Obviously, then, if
such was the fact, and the jury had so found, as they might well have
done, under the testimony, it could not be said that the deceased was
guilty of contributory negligence, as these instructions declared, be
cause he did not drop his pole and search for a place of safety imme
diately after the alarm of fire was given. The first three instructions
that were asked on the subject of contributory negligence wholly ig
nored this phase of the testimony, and the trial court properly refused
these requests for that reason.

The fourth instruction, above quoted, stated merely an abstract
proposition of law, giving the jury no precise direction as to what
the deceased's conduct should have been on the occasion in ques
tion. If the deceased heard the alarm of fire, and also heard the
captain's exclamation "Don't shoot," and the response "All right,"
and understood from such response, as he probably did, that the blast
would not be fired until the boat was out of danger, no one can say
that he did not exercise reasonable diligence in acting as he did. On
the other hand, if he did not hear such response, and was not given to
understand that the blast would not be fired, the exercise of reasonable
diligence might, in the estimation of the jury, have required him to act
differently than he did. The fault with this instruction, in my judgment,
was that it was too general in its terms, not adapted to the different
phases of the testimony, and was not calculated to give the jury any
information concerning their duty in the premises. Instructions ought
always to be adapted to the various hypotheses of fact which may be
found by a jury, and a judgment ought not to be reversed because the
trial court fails to give an instruction, as respects some abstract rule
of law, however accurate it may be, which is not calculated to aid the
jury in reaching a correct conclusion. There is abundant evidence
in the record to support the conclusion that the plaintiffs in error were
guilty of negligence. Indeed, I do not understand that fact to be chal
lenged by the majority opinion. The testimony shows that the blasts
which they were in the habit of firing from this cut were very heavy.
'When fired they showered the surrounding country with rock, and
put the lives of everyone who was within the vicinity in peril. It
was shown that only a day or two previous to the accident in ques
tion a blast had been fired which threw a rock weighing 20 tons en
tirE:1v across the river. Under these circumstances. it was the duty
of tl;e defendants below to have taken greater care than they appear to
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have taken to ascertain, before firing a blast, whether all persons within
the danger line had been duly notified of the expected explosion, and
were in a place of safety, or had been given time to reach a place of
safety. Certainly such blasts as the one in question ought not to be
fired in proximity to a ferry landing, and near a public highway, with
out taking such precautions as are fully adequate to protect human life.
In the present instance the area of danger was so large that if the
decedent, when he first heard the warning cry, "Fire," had dropped his
pole and run in any direction, he might not have reached a place where
he would have been any safer than by remaining where he was; but,
conceding it to be true that it was his duty to have made some effort
to reach a place of safety after he heard the warning cry of fire, yet the
plaintiffs' evidence, if credited by the jury, was of such a character as
excused him from making any such effort. I think that no instruction
on the subject of contributory negligence, such as was requested, ought
to have been given, and that the record discloses no reversible error.

HARGROVE et al. v. CHEROKEE NATION.

(Circuit Court of Appeals, Eighth Circuit. February 27, 1904.)

No. 1,866.

1. JUDGMENT-PERSONS BOUND-PURCHASER PENDING SUIT.
In a suit under section 3 of Act June 28, 1898 (30 Stat. 495, c. 517),

which authorizes a suit by a tribe in the Indian Territory to recover lands
held by those claiming membership in the tribe, but whose membership
or right has been disallowed by the commission or the United States court,
and the judgment has become final, the general rule applies that a stran
ger cannot, by a conveyance or transfer of possession froin the defendant
pendente lite, acquire any rights which are not subject to the judgment
subsequently rendered in the suit, whether or not he is made a party
thereto; and where such a purchaser or transferee is brought in by an
amended complaint it is not necessary to allege that his membership in
the tribe has been disallowed.

2. INDIANS-ACTION TO DISPOSSESS INTRUDER ON LANDS OF TRIBE-NOTICE BE
FORE SUIT.

Act June 28, 1898 (30 Stat. 495, c. 517), provides for the bringing of
suits by any tribe in the Indian Territory to dispossess intruders on lands
of the tribe, and authorizes such suit by any member of the tribe where
the chief or governor fails or refuses to bring it. Section 5 requires the
party bringing such suit to serve notice on the adverse party to leave the
premises at least 30 days before the suit is commenced; and by section
2 it is provided that when, in the progress of any civil suit in a court of
the territory, it shall appear that the property of any tribe is affected by
the issues, it sllall be the duty of the court to make such tribe a party
by service on the chief or governor. Hela that, where a suit to dispos
sess an intruder was originally brought by a member of a tribe who had
served the required notice, such notice was sufficient, although the Cher
okee Nation afterward joined, and became the plaintiff in the suit.

8. SAME-DAMAGES FOR DETENTION OF PROPERTY.
Where, in such a suit, it appeared tllat a defendant brought in by an

amended complaint, by an agreement with the original defendants, ob
tained possession of the premises and improvements after the bringing
of the suit, and wrongfully withheld possession from the tribe, a judgment
may properly be rendered against him for the damages caused by his
wrongful detention, as well as for possession of the property.
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In Error to the United States Court of Appeals in the Indian Ter
ritory.

For opinion below, see 69 S. W. 823.
An act of Congress approved on .June 28, 1898, entitled "An act for the pro

tection of people of the Indian Territory, and for other purposes" (30 Stat.
495, c. 517), contains, among others, the following provisions:

"Sec. 2. Thnt when in the progress of any civil suit, either in law or equity,
pending in the United States court in any district in said territory, it shall
appear to the court that the property of any tribe is in any way affected by
the issues being heard, said court is hereby authorized and required to make
said tribe a party to said suit by service upon the chief or governor of the
tribe, and the suit shall thereafter be conducted and determined as if said
tribe had been an original party to said action.

"Sec. 3. That said courts are hereby given jurisdiction in their respective
districts to try cases against those who may claim to hold as members of a
tribe nnel whose membership is denied by the tribe, but who continue to hold
said lands and tenements notwithstanding the objection of the tribe; and If
it be found upon trial that the same are held unlawfully against the tribe by
those claiming to be members thereof, and the membership and right are dis
allowed by the commission to the Five Tribes, or the United States court, and
the judgment has become final, then said court shall cause the parties charged
with unlawfully holding said possessions to be removed from the same and
cause the lands and tenements to be rest()]'ed to the person or persons or
nation or tribe of Indians entitled to the possession of the same: provided al
ways, that any person being a non-citizen in possession of lands, holding the
possession thereof under an agreement, lease, or improvement contract with
either of said nations or tribes, or any citizen thereof, executed prior to Jan
uary first, eighteen hundred and ninety-eight, may, as to lands not exceeding
in amount one hundred and sixty acres, in defense of any action for the pos
session of said lands show that he is and has been in peaceable possession
of such lands, and that he has, while in such possession made lasting and
valuable improvements thereon, and that he has not enjoyed the possession
thereof a sufficient length of time to compensate him for such improvements.
~'hereupon the court or jury trying said cause shall determine the fair and
reasonable value of such improvements and the fair and reasonable rental
value of such lands for the time the same shall have been occupied by such
person, and if the improvements exceed in value the amount of rents with
which such persons should be charged the court, in its judgment, shall specify
such time as will, in the opinion of the court, compensate such person for the
balance due, and award him possession for such time unless the amount be
paid by claimant within such reasonable time as the court shall specify. If
the finding be that the amount of rents exceed the value of the improvements,
judgment shall be rendered against the defendant for such sum, for which
execution may issue.

"Sec. 4. That all persons who have heretofore made improvements on land
belonging to any· one of the said tribes of Indians, claiming rights of citizen
ship, whose claims have been decided adversely under the Act of Congress
approved June tenth, eighteen hundred and ninety-six, shall have possession
thereof until and inclUding December thirty-first, eighteen hundred and ninety
eight; and may, prior to that time, sell or dispose of the same to any member
of the tribe owning the land who desires to take the same in his allotment:
provided, that this section shall not apply to improvements which have been
appraised and paid for or payment tendered by the Cherokee Nation under
the agreement with the United States approved by Congress March third,
eighteen hundred and ninety-three.

"Sec. 5. That before any action by any tribe or person shall be commenced
under section three of this act it shall be the duty of the party bringing the
same to notify the adverse party to leave the premises for the possession of
which the action is about to be brought, which notice shall be served at least
thirty days before commencing the action by leaving a written copy with the
defendant, or, if he cannot be found, by leaVing the same at his last known
place of residence or business with any person occupying the premises over
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the age ot twelve years, or, if his residence or business address can not be
ascertained, by leaving the same with any person over the age of twelve years
upon the premises sought to be recovered and described in said notice; and
if there be no person with whom said notice can be left, then by posting same
on the premises.

"Sec. 6. That the summons shall not issue in such action until the chief 01'
governor of the tribe, or person or persons bringing suit in his own behalf.
"hall have filed a sworn complaint, on behalf of the tribe or himself, ,'?ith the
court, which shall, as near as practicable, describe the premises so detained.
and shall set forth a detention without the consent of the person bringing said
"uit or the tribe, by one whose membership is denied by it: provided. that
if the chief or governor refuse or fail to bring suit in behalf of the tribe then
any member of the tribe may make complaint and bring said suit."

Pursuant to the provisions of the foregoing act of Congress, one Claude S.
Shelton, who was an Indian, and a member of the Cherokee tribe of Indians.
appears to have brought an action against J. S. Hargrove et aI., the plaintiffs
in error, in which action the Cherokee Nation subsequently joined as a party
plaintiff. The original complaint, which was filed by Shelton. is not fOUIH!
in the present record, but the action so brought was tried, resulting in a judg
ment in favor of the plaintiffs, whereupon the defendants prosecuted an appeal
to the United States Court of Appeals in the Indian Territory. 'l'he latter
(~ourt reversed the judgment of the lower court for reasons fully disclosed in
its opinion. Vide Hargrove v. Cherokee Nation (Ind. T.) 58 S. W. GG7. On
the return of the record to the lower court, the defendants filed a motion to
dismiss the action, which motion was overruled. 'l'he plaintiffs thereupon
asked leave to amend the complaint by making one Samuel H. Conklin a
party defendant, and leave to that effect was granted. An amended complaint
was thereupon filed, and afterwards a second amended complaint, on which
the judgment now before this court for review was subsequently rendered.
By the second amended complaint Conklin was made a party defendant, and
with leave of court Shelton's name was stricken out as a party plaintiff, so
that the action was thereafter prosecuted to final judgment by the Cherokee
Nation as the sole plaintiff. To this second amended complaint the defendants
below, who are the plaintiffs in error here, interposed a demurrer on the fol
lowing grounds: First, that the court had no jIII'isdiction of the person of the
defendant Conklin, or of the subject of the action as to said defendant Conk
lin; second, that the plaintiff had no legal capacity to sue the defendant
Conklin; third, that there was a defect of parties defendant; and, fourth, that
the amended complaint did not state facts sufficient to constitute a cause of
action. 'rhe trial COIII't overruled the demurrer. The defendants declined to
plead further, whereupon a judgment was rendered against them, which was
SUbsequently affirmed on a second appeal to the United States Court of Ap
peals in the Indian Territory (69 S. W. 823), and the judgment which was so
affirmed is before this court for review on a writ of error.

IV1. M. Edmiston, for plaintiffs in error.
James S. Davenport, for defendant in error.

Before SANBORN, THAYER, and HOOK, Circuit Judges.

THAYER, Circuit Judge, after stating the case as above, delivered
the opinion of the court.

As there was no trial below except on demurrer, and as the record
contains no bill of exceptions, the questions for consideration by this
court are those which arise on the face of the record, and are in the
main those which are presented by the demurrer to the second amend
ed complaint.

The reason assigned in support of the first ground of demurrer,
namely, that the court had no jurisdiction of the case as respects the
defendant Conklin, and no right to render a judgment against him,
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appears to be this: that the amended complaint contains no allegation
that Conklin's right to the improvements in controversy had been dis
allowed by the decision of the commission to the Five Tribes, or a
judgment of the United States court in the Indian Territory, which
had become final at the time he was made a party defendant. It is
urged, in substance, that under the provisions of the third section of
the act of Congress above quoted, under which the action is brought,
the court before whom the case was tried had no power to cause Conk
lin to be removed, and the premises in controversy to be restored to
the Cherokee Nation, until his membership in the tribe "and right" had
been (as the act says) "disallowed by the commission to the Five Tribes
or the United States court, and the judgment had become final"; and
that, as the complaint showed no such disallowance of his member
ship and rights by the commission or the United States court, the
lower court had no jurisdiction over him in this statutory proceeding.
This contention is founded, apparently, upon a misconception of the
reasons which caused the Cherokee Nation to make Conklin a party de
fendant. Its second amended complaint alleged that the defendants
other than Conklin were claimants to citizenship in the Cherokee Na
tion, whose claim had been decided adv::-:.::·ly to them by the United
States courts and the Dawes commission, and that the judgment had
become final; that said defendants were, at the time of the institution
of this action, holding the improvements in controversy as claimants
to citizenship in the Cherokee Nation; that the defendant Conklin, on
or about and since the institution of the suit, had taken possession of
the improvements in controversy jointly with the other defendants
that is, with the Hargroves; that he so took possession under an ar
rangement with the other defendants for the purpose of defeating the
Cherokee Nation of its right to the improvements; that at the time of
the institution of the present action Conklin had a suit pending against
the other defendants to obtain possession of the identical improvements
now in controversy; that the Cherokee Nation had filed its interplea
in said case for the protection of its rights; and that subsequent to
the filing of such interplea Conklin, through his attorney, had dis
missed his action to recover the improvements from the other defend
ants, doing so in pursuance of a combination or agreement with the
other defendants for the purpose of holding the improvements in con
troversy contrary to and against the will of the Cherokee Nation. The
complaint contained another allegation to the effect that the defend
ants were at the time in unlawful possession of the lands and improve
ments in controversy, that they were not the owners thereof or entitled
to the possession, and that the Cherokee Nation was the absolute own
er, and as such entitled to the immediate possession of the same.

Fairly construed, these allegations of the complaint must be under
stood to mean that Conklin acquired such possession as he had sub
sequent to the commencement of the present action against the other
defendants, who were in possession of the improvement in controversy
when the suit was instituted, and whose claim and right thereto had
been disallowed by the commission, and that such possession as he
had gained was obtained by collusion with the other defendants to pre
vent the Cherokee Nation from recovering the possession of the im-
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provement in this action, which was then pending. In view of the
foregoing averments, it is manifest, we think, that Conklin was named
as a party defendant to the second amended complaint upon the theory
that he could not, by collusion with the Hargroves, take possession of
the land and improvements in controversy subsequent to the institution
of the action, and by so doing defeat the purpose of the suit, although
such claim to the improvement as he may have had had not been dis
allowed by the commission or the United States courts. This view
of the case appears to us to be well founded. It is a general rule of
law, and one which is absolutelv essential to the effective prosecution
of an action for the recovery of the possession of real property or to
enforce a lien against the same, that one who acquires possession of
property from a person against whom a suit is at the time pending for
the possession thereof or to enforce a lien against the same takes it
subject to the outcome of the pending action, and may be dispossessed
precisely as the person from whom he acquired the possession might
have been dispossessed had he retained the possession, whether such
intruder is made a party to the suit and has his day in court or not.
Any other rule would render suits for the recovery of real property in
effectual, as they might be defeated by repeated transfers of possession
during the pendency of the action. Tilton et al. v. Cofield, 93 U. S.
163, 168, 23 L. Ed. 858; Whiteside v. Haselton, lIO U. S. 296, 3°1, 4
Sup. Ct. I, 28 L. Ed. 152; Burleson v. J\1cDermott, 57 Ark. 229, 21
S. W. 222; Bailey v. Winn, 113 Mo. ISS, 165, 20 S. W. 21. See, also,
Am. & Eng. Ency. of Law, vol. 21 (2d Ed.), p. 595, and cases there
cited. We perceive no reason why this doctrine should not be held
applicable to a case like the one at bar, which is an action by the
Cherokee Nation to recover an intruder's improvement on land belong
ing to the nation, although it is a statutory proceeding authorized by
an act of Congress. The same reasons exist in such a case as in ordi
nary cases why an action which is brought by the nation in pursuance
of the statute to recover an improvement, provided it is brought against
the parties who are in actual possession at the time the suit is instituted,
should not be affected, or in any manner interrupted, by a subsequent
transfer of the possession to a third party. The facts alleged in the
complaint as against Conklin are fully admitted by the demurrer, and
inasmuch as it appeared that he acquired possession of the improve
ment subsequent to the institution of the suit against the Hargroves,
he could have been ousted by the nation under a judgment against
them, even if he had not been made a party. vVe are of opinion, there
fore, that he has no right to complain because he was made a party
and given an opportunity to assert his rights if he had any; and we
entertain no doubt of the jurisdiction of the court as respects Conklin,
or of its power to enter a judgment against him for the restoration
of the land and the improvements thereon to the Cherokee Nation.

The other objections to the amended complaint, which are specified
in the demurrer, are that there "is a defect of parties defendant," and
that "said amended complaint does not state facts sufficient to con
stitute a cause of action." The first of these objections only chal
lenges the right of the plaintiff to make Conklin a party defendant,
as it saw fit to do. It therefore presents the same question which has
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already been considered and decided. As Conklin acquirea possession
from the other defendants after the suit was brought, we are of opin
ion that the Cherokee Na.tion had the right to make him a party de
fendant if it thought proper to do so, and that he has no cause for
complaint on that ground.

The next objection-to the sufficiency of the amended complaint
raises but one question, and that is whether such a notice was given
to the defendants as is required by the fifth section of the act of June
28, 1898, supra. The complaint shows that the original defendants
were served with the statutory notice by the original plaintiff, C. S.
Shelton, but it does not aver that the nation itself served or caused
such a notice to be served on the defendants prior to its becoming a
party plaintiff; and the question to be determined is whether the no
tice which was given by Shelton is sufficient to sustain the action. The
act of Congress above quoted clearly contemplates that actions for the
recovery of intruder's improvements in the Indian Territory shall be
brought by the tribe to whom the lands belong, but the proviso to the
sixth section of the act declares "that, if the chief or governor refuse
or fail to bring suit in behalf of the tribe, then any member of the tribe
may make complaint and bring said suit." The fifth section of the
act in terms permits the party who institutes the suit, whether it be
the tribe or a member of the tribe, to serve the prescribed notice, and
the second section of the act makes it the duty of the court, when it
appears that the property of the tribe is "in any way affected by the
issues being heard" in a suit pending before it, "to make said tribe a
party to said suit." It further declares that "the suit shall thereafter
be conducted and determined as if said tribe had been an original
party to said action." Now, if the original action which was brought
by Shelton had come to trial before the Cherokee Nation had elected
to join in the proceeding, it would have been the duty of the court be
fore whom the case was tried, under the second section of the act, to
have made the nation a party, and in that event it could hardly be
claimed that the nation would have been under an obligation to serve
a second notice before it could have been made a party and allowed to
take part in the prosecution of the suit. Moreover, the notice which

. the fifth section of the act requires to be served is merely intended to
advise the intruder that his claim is contested, and to give him a fair
opportunity to abandon his holding before any costs are incurred. One
notice to this effect, by a person entitled to give it, is certainly as ef
fective as many. In view of these considerations and the various pro
visions of the act, we feel constrained to hold that, when a member of
a tribe gives the requisite notice to an intruder, and subsequently brings
a suit on the strength thereof, and thereafter the nation elects to join
in the suit, it may do so without giving another notice in its own be
half; in other words, we are of opinion that it may properly adopt
or ratify the action of one of the members of the tribe, who, in bringing
a suit to dispossess an intruder in the Indian country, really acts in be
half of his tribe and for its benefit. \Ve conclude, therefore, that the
second amended complaint was not fatally defective because it failed to
show that a notice had been given by the nation itself, and, as the com
plaint contains all the other allegations necessary to the establishment
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of a cause of action in "Iiehalf of the Cherokee Nation, the demurrer to
the complaint was properly overruled.

While the point is not argued in the brief of counsel for the plaintiffs
in error, yet we have considered the question whether the lower court
acted properly in rendering a judgment against the defendant Conklin
for the damages occasioned by the unlawful detention of the improve
ment as well as for the possession of the property. It may be assumed,
we think, that this question is fairly raised by the demurrer to the sec
ond amended complaint, which challenges the jurisdiction of the court
to render a judgment against Conklin of any kind. After due con
sideration of this question, we have concluded that the judgment
against Conklin for damages can be upheld as well as the judgment for
possession. It stands admitted by the demurrer to the complaint that
he joined with the other defendants in withholding possession of the
improvement from the Cherokee Nation, in consequence of which the
damages were incurred; and, while the complaint alleges that he en
tered into possession of the improvement subsequent to the institution
of this suit, yet it further aver's that his entry was on or about the time
the action was commenced, from which we must infer that the wrongful
and collusive entry was almost coincident with the institution of the
suit. \Ve are aware of no sufficient reason why one who wrongfully
intrudes upon the possession of property after a suit to recover it has
been brought by the true owner should not be held responsible for the
rents and profits of the property from and after the date of his entry.
A judgment against such a person for the damages incident to a deten
tion of the property, in which he participated, would seem to be as
proper as a judgment against him for the possession. In the present
instance the record discloses that the damages which were awarded
were assessed by a jury which was called to assess the damages after
the demurrer to the amended complaint had been overruled, and, as
there is no bill of exceptions bringing the testimony upon the record,
we must presume that the assessment rests upon adequate evidence, and
is in all respects correct.

Finding no error in the proceedings which, in our judgment, would
warrant a reversal of the judgments below, they are each hereby af
firmed.

nTIOUGHT et aI. v. CHEROKEI'J NATION.

(Circuit Court of Appeals, Eighth Circuit. }1'ebruary 27, 1904.)

No. 1,867.

1. INDIANS-SUIT TO DISPOSSESS INTRUDER ON LANDS OF TRIBE-PARTIES.
A suit under Act June 28, 1898 (30 Stat. 495, c. 517), to dispossess an

intruder on lands owned by an Indian tribe or nation, although brought
by a member of the tribe, as permitted by such act, when the tribe fails
or refuses to bring it, is based primarily on the right of the tribe, and the
court may properly permit it to be substituted as plaintiff, and to allow
the name of the original plaintiff to be stricken out, with his consent.

2. SAME-PLEADING-VERIFICATION OF COMPLAINT.
It is sufficient compliance with the requirement of such act that a "sworn

complaint" shall be filed if the complaint is verified by the authorized
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attorney of the tribe or nation which is plaintiff, who states that the
facts alleged are within his knowledge.

3. JUDGMEN~CON~'ORMITY TO PLEADINGs-EXCESSIVE DAMAGES.
A judgment for damages in a sum greater than is alleged or prayed for

in the complaint cannot be sustained, although it may be supported by the
evidence.

4. INDIANS-SUIT TO DISPOSSESS INTRUDER ON LANDS-PLEADING.
Where the defendants in a suit by an Indian tribe to dispossess an in

truder on its lands and recover damages for wrongful detention do not
plead the value of their improvements, or ask to recover for the same, the
court is without authority to set off such value against the damages
awarded plaintiff.

In Error to the United States Court of Appeals in the Indian Terri
tory.

For opinion below, see 69 S. W. 937.
M. M. Edmiston (W. S. Stanfield, on the brief), for plaintiffs in

error.
James S. Davenport, for defendant in error.
Before SANBORN, THAYER, and HOOK, Circuit Judges.

THAYER, Circuit Judge. This is an action which was originally
brought in the United States Court in the Indian Territory on May
30, 1899, by Andrew McAffrey against C. G. Brought, Mrs. C. G.
Brought, J. H. Balfour, and J. Reamer, three of whom are the present
plaintiffs in error, to recover an intruder's improvement, as authorized
by the third section of the act of Congress of June 28, 1898 (30 Stat.
495, c. 517). The case is very similar to the case of Hargrove et al.
v. The Cherokee Nation, 129 Fed. 186, which has just been decided,
and reference is here made to the various provisions of the act of Con
gress of June 28, 1898, which are set forth in that opinion. After the
suit at bar was instituted, leave was obtained to file an amended com
plaint making the Cherokee Nation a party plaintiff, and such a com
plaint, making the nation a party, was thereafter filed in the month of
November, 1899. The complaint was again amended on February I,
1901, this latter complaint being the one on which the case was even
tually tried. When the complaint was last amended, the name of An
drew McAffrey, the original plaintiff, was stricken out by leave of court,
and the case was thereafter prosecuted by the Cherokee Nation as
the sole plaintiff. The complaint showed, by proper averments, that
the defendants proceeded against were intruders in the Indian Terri
tory, and were holding and occupying land belonging to the Cherokee
Nation, on which they had made improvements, which lands were de
scribed with sufficient certainty to identify them; that the commission
to the Five Tribes had previously reported and decided that the improve
ments in question were intruder improvements; that the persons who
made the same, to wit, C. G. Brought and Mrs. C. G. Brought, had
been tendered the money for the value of the improvements, but that
they had declined to accept the tender, and had continued to hold and
occupy the premises, contrary to the laws of the Cherokee Nation and
of the United States; that in conformity with the act of Congress of
June 28, I8g8, a notice had been served upon the defendants to vacate

129F.-13
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the premises, and that more than 30 days had elapsed prior to the bring
ing of this action since the notice was served; that, notwithstanding
such notice, the defendants refused to vacate the premises; that the
Cherokee Nation was the owner of the land and the improvements there
on, and had been since the tender of their value to the defendants and
their refusal to accept the same; that the plaintiff, the Cherokee Na
tion, had been made a party to the action by leave of court; and that the
annual rental value of the place was $400 per year, and that the Chero
kee Nation had been entitled to the rents and profits of the place since
the institution ofthe action. The Cherokee Nation accordingly prayed
judgment for the possession of the lands and the improvements there
on, and for the annual rental value of the same at the rate of $400
per year until the termination of the action. To the complaint thus
filed the defendants interposed a demurrer, but the demurrer was over
ruled, and, as the defendants elected to stand upon their demurrer, and
as both parties waived a jury, the case was submitted to the court, which
rendered a judgment in favor of the Cherokee Nation, which judgment
is before this court for review on a writ of error. As no bill of excep
tions was filed bringing such testimony as may have been heard upon
the record in an authentic form, the questions presented to this court
for review are those which arise and are presented by the demurrer
to the complaint. \Vhile the complaint on which the case was tried
was demurred to for several reasons, yet we understand that the
grounds relied upon to obtain a reversal of the judgment-that is to
say, the grounds specified in the brief with which we have been favored
-are these: That the Cherokee Nation was erroneously substituted as
plaintiff in place of McAffrey; that the name of McAffrey was erro
neously stricken out as a party plaintiff; that the amended complaint
was not sworn to by the chief or governor of the Cherokee Nation;
and that the notice to leave was not served by the nation, but by
McAffrey. For all of these reasons, as we understand, the plaintiffs
in error insist that the demurrer to the amended complaint should have
been sustained, and the action dismissed.

'Vvie have already held, however, in Hargrove et a1. v. The Cherokee
~<,.tion, 129 Fed. 186, that when a member of the tribe serves a notice
urJon an intruder to leave the premises which he wrongfully occupies,
and the improvements thereon, and subsequently sues for the recovery
of the same, as he is permitted to do by the proviso to section 6 of the
act of June 28,1898 (30 Stat. 497,c. 517), and the nation thereafter elects
to join in the action by making itsel£a party plaintiff, it need not serve
a second notice, but may adopt the notice already given by the member
of the tribe who originally sued. If the nation does not join of its
own volition in an action by one of its citizens to recover an intruder's
improvement, it would be the duty of the court, under the second section
of the act of June 28, 1898, to issue process against it, and make it a
{)arty, as we pointed out in the case of Hargrove et a1. v. The Cherokee
Nation, supra. We perceive no sufficient reason, therefore, why its
voluntary appearance without process and making itself a party, should
not place the nation in the same position which it would have occupied
had the court caused it to be made a party; and in the latter event the
act expressly declares that "the suit shall thereafter be conducted and
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determined as if said tribe had been an original party to said action."
The truth is that suits to recover intruder's improvements are based
primarily upon the right of the nation to have and recover such im
provements as have been wrongfully erected by an intruder upon its
land, and authority is conferred on individual members of a tribe to
bring such actions and give the requisite notice because the nation may
at times be dilatory in the assertion of its rights. We perceive no error,
therefore, in the action of the trial court in permitting the Cherokee
Nation to become a party and to proceed with the suit, or in striking out
the name of the original plaintiff. At all events, if anyone is entitled
to complain because the original plaintiff was dropped when the nation
became a party, it would seem to be McAffrey himself, and he is not
complaining, and has not appealed.

Relative to the contention that the amended complaint was not sworn
to by the chief or governor of the Cherokee Nation, this may be said:
That the sixth section of the act of June 28, 1898, does not, in terms,
provide that the complaint filed in such cases shall be sworn to by the
chief or governor of the tribe in person. The provision of the act is
that "a sworn complaint" shall be filed; not that the complaint shall
be verified by the chief or governor of the tribe in person. The amend
ed complaint on which the case was tried was sworn to in due form by
"one of the attorneys for the Cherokee Nation in this action." The
affidavit made contains the further statement that the affiant "knows the
facts contained in the within and foregoing amended complaint, and the
same are true." vVe are of opinion that this was a sufficient verifica
tion, it having been made by an agent and authorized attorney of the
Cherokee Nation to satisfy the requirements of the statute.

Another point was made by counsel for the plaintiffs in error on tne
oral argument of the case, although it is not mentioned in the brief;
the point being that the trial court erred in entering its judgment in
awarding damages against the defendants for a greater sum than was
prayed for in the complaint. This point seems to be well taken, and it
appears upon the face of the record. The amended complaint alleged
that the rental value of the premises in controversy was $400 per an
num, and that the nation was entitled to the rents and profits "since the
institution of this suit." The suit was brought on May 30, 1899, and
the judgment was rendered on February 8, 19°1, so that in no event
was the plaintiff entitled to recover in this action a greater sum than the
value of the rents and profits for one year eight months and nine days,
or, in the aggregate, the sum of $677.77. The trial court in fact al
lowed the plaintiff, as damages, a sum sufficient to cancel the nation's
indebtedness to the defendants for the appraised value of their im
provements, to wit, the sum of $1,344, which sum had been tendered to
them before the suit was brought, but was not accepted; and it also
rendered a judgment against the defendants for the sum of $337.50.
In other words, the trial court appears to have awarded damages
amounting in the aggregate to $1,681.50, and to have entered the judg
ment in such a form as to cancel and extinguish the defendant's claim
against the nation for the appraised value of their improvements. A
judgment to this extent, and having such an effect, was not authorized
by the pleadings, since a judgment in a legal proceeding for an amount
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greater than is claimed by the plaintiff in his complaint is erroneous,
and will be reversed on appeal, although the judgment may be sustained
by the evidence. Cauthorn v. Berry, 69 Mo. App. 404, 412; Moore v.
Dixon, 50 Mo. 424; Wright v. Jacobs, 61 Mo. 19; Armstrong v. City
of St. Louis, 3 Mo. App. roo, 106; Corning v. Corning, 6 N. Y. 97,
105. Moreover, as the defendants did not plead the value of the im
provements that had been tendered to them by the nation as a counter
claim or set-off against the demand for the rents and profits of the
land, we fail to perceive that the trial court, in the absence of such a
plea, had any power to allow such a set-off in this proceeding, thereby
extinguishing the claim of the defendants against the nation for the
appraised value of their improvements. Because of this error we think
the existing judgments should be reversed and annulled, and that
the case should be remanded to the trial court, with directions to that
court to enter a judgment in favor of the Cherokee Nation for the
possession of the land and improvements in controversy; also a judg
ment in its favor against the defendants for the rental value of the prop
erty from May 30, 1899, to February 8, 19°1, in the sum of $677.77;
leaving the parties at liberty to adjust the claim for the assessed
value of the improvements as they may be advised.

It will be so ordered, and that the costs in this case on appeal be taxed
against the Cherokee Nation.

=
CALLISON v. BRAKE.

(Circuit Court of Appeals, Fifth Circuit April 8, 1904.)

No. 1,319.

L WRONGFUL DEATH-AcTION FOR DAMAGES-INSTRUCTIONS.
Instructions in an action by an administrator to recover damages for

wrongful death under the statute of Florida considered and approved, as
in conformity with a prior decision of the coui·t.

2. STATUTES-~fANNER OF ENACTMENT-CONSTITUTIONAL REQUIRE1IENTS.
Where a bill introduced into the Florida Senate was regularly passed

by a call of the yeas and nays and referred to the House, where on its
second reading a substitute was introduced by the judiciary committee,
regularly passed, and forwarded to the S~nate, the fact that the Senate
treated the substitute as an amendment of the original bill, and concurred
in it without the formality of a roll call, did not invalidate the act on the
ground that it was not passed in conformity with the state Constitution,
which requires the yeas and nays to be taken on the final passage of a bill.

a. WRONGFUL DEATH-AcTION FOR DAMAGES-JOINDER OF CAUSES OF ACTION
UNDER DIFFERENT STATUTES.

Rev. St. Fla. 1892, §§ 2342, 2343, authorize actions for wrongful death
to be brought, among others named, by the executor or administrator of
the deceased; the measure of damages in such case being the loss to the
estate. Such sections were supplemented by J~aws 1899, p. 114, c. 4722,
which authorizes an action for the wrongful death of a minor child by the
father or mother of such child, in which the plaintiff "may recover, not
only for the loss of services of such minor child, but, in addition thereto,
such sum for the mental pain and suffering of the parent or parents as

, 3. See Death, yol. 15, Cent. Dig. § 22.
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the jury may assess." Held that, where the father of a minor who was
kllled was also the administrator, he might sue for the death in both ca
pacities in the same action, joining counts under each statute in the same
declaration.

In Error to the Circuit Court of the United States for the Southern
District of Florida.

For opinion below, see 122 Fed. 722.

This is an action by the plaintiff, as administrator of the estate of Gerard
H. Brake, deceased, to recover damages from the defendant for alleged wrong
ful act or acts, or negligence, or default on the part of the defendant, alleged
to have been the cause of death of Gerard H. Brake. The statement of the
plaintiff's case is set forth in his declaration in four separate and distinct
counts; that is, each of these four separate counts is a statement of a claim
contended for by plaintiff against defendant, Callison. In the first count,
plaintiff alleges in substance that the defendant, as the lessee of county con
victs for the county of Alachua and state of Florida, had, in the month of
November, 1901, Gerard H. Brake, son of the plaintiff, aged at that time about
16 years, in his custody as lessee, said Brake having been committed as a
prisoner of said county, and that the defendant, as such lessee of the county
convicts, became obligated to furnish support, care, and maintenance to the
said Brake, and that the said Brake was during such time sick and ailing,
and in feeble and infirm health, all of which is alleged to have been well
known to the defendant, and that the defendant failed and neglected and re
fnsed to permit decedent proper opportunity for rest, and compelled him to
toil immoderately, and failed and neglected to furnish said Brake with neces
sary medicine and medical attendance and personal care, in consequence
whereof said Brake languished and died, whereby the plaintiff has lost and
been deprived of the services of the said Brake to the value of $5,000, and that
the plaintiff and the plaintiff's wife, mother of the said Brake, have been
submitted to great mental pain and suffering, to their damage in the sum of
$20,000. This count of the deelaration in brief claims that, by reason of
the neglect of the defendant to furnish proper clothing, medical attentioll, and
eomfortable quarters, and by reason of having compelled said Brake to work
immoderately the said Brake died, to the damage of the plaintiff as alleged.
The third count in substance sets forth substantially the same facts as were
set forth in the first count as to the decedent, Gerard H. Brake, being in the
cnstody of the defendant as lessee of the county convicts of the county of
Alachua, E'la., and then alleges that the said Brake, at the time of such im
prisonment by the defendant, was sick and ailing, and in feeble and failing
bealth, and unfit for work, and that the defendant, knowing said Brake was
sick and ailing, urged and insisted that the said Brake engage in labor dis
proportionate to his strength, and by way of coercing the said Brake to labor
the defendant caused and procured said Brake to be immoderately beaten and
bruised upon and about the body and limbs, in consequence whereof the said
Brake languished and died, to the damage of the plaintiff for loss of services
of the said Brake of $5,000, and for mental pain and suffering of the plaintiff
and plaintiff's wife to the sum of $50,000. The second count of the declara
tion, after setting up the same facts as to the imprisonment of Gerard H.
Brake in the county convict prison of Alachua county, and his custody by the
defendant as lessee of the said convicts, and after alleging it to be the duty
of the defendant to furnish support, care, and maintenance to the said Brake,
and stating that during such imprisonment the said Brake was sick, ailing.
and in feeble and infirm health, to the knowledge of the defendant. alleges
that the said defendant failed and neglected to provide the said Brake with
comfortable quarters, good bedding and blankets, and wholesome food, and
also refused to permit Brake to have proper rest, and compelled him to toil
immoderately, and also failed to furnish decedent with necessary medicine
and medical and personal attendance, in consequence of which the said Brake
languished and died, to the damage of the plaintiff, as administrator, by the
loss of earnings which the decedent in his lifetime would have made, to the
extent of $25,000. The fourth count of the declaration, after setting up the
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facts of the imprIsonment of Brake and his custody as such prisoner by the
defendant, then alleges that the said Brake, while thus imprisoned, was
sick, ailing, and in feeble and infirm health, and unfit for work, that the de
fendant urged and insisted that the decedent engage in labor disproportionate
to his strength, and by way of coercing the said Brake so to labor defendant
caused and procured Bral,e to be immoderately beaten and bruised upon and
about the body and limbs, in consequence whereof Brake languished and died,
and by said wrongful acts of the defendant the plaintiff, as administrator,
suffered great damages by loss of earnings which the said Brake in his life
time would have made, to wit, $25,000. The plaintiff claims as total damages
for the causes of action set forth in all counts of the declaration $75,000.

The defendant is charged, therefore, with two classes of torts: First, of
fenses of omission, 01' rather a failure to provide suitable and satisfactory sub
sistence. quarters. bedding, and blankets, proper opportunities for rest, neces
sary medicine and medical attendance and personal care. ~'he testimony is
conclusive of the relations existing between the deceased and the defendant.
The deceased was a convict, and the defendant was, in accordance with the
law, the keeper and custodian of the deceased, and as such custodian of the
deceased, and as such custodian and keeper, it was his duty to furnish the
deceased with all reasonable means and opportunity for health and welfare,
as far as the circumstances would justify. ~'he defendant cannot be held re
sponsible for the position of the deceased as a convict, in which he was found;
but it was his dnty to provide him ,suitable quarters, bedding, and blankets,
necessary medicine, and attendance, such as might be required by the phys
ical condition of the convict. The foregoing statement of the case we have
adopted from the opening paragraphs of the charge given to the jury by the
trial judge.

Bisdee & Bedell, for plaintiff in error.
Evans Haile, S. Y. Finley, E. P. Axtell, C. D. Rinehart, and Hora

tio Davis, for defendant in error.
Before PARDEE, McCORMICK, and SHELBY, Circuit Judges.

McCORMICK, Circuit Judge (after stating the facts as above), In
the opinion of the majority of this court, the judgment of the Circuit
Court in this case should be affirmed. We do not deem it necessary
to notice in detail, and in the order in which they have been presented
by the respective counsel, the questions which were raised on the trial
and have been sqbmitted to us on the hearing of this writ of error.
We notice only a few of the points, which we deem require some atten
tion.

The trial judge, amongst other things, in the charge which he gave
the jury on his own motion, instructed them substantially that the lia
bility of the defendant, under the declaration, is based upon two stat
utes, under one of which this suit is brought by the plaintiff as admin
istrator, and under which the defendant may be liable for any act of a
servant, agent, or employe, acting by the authority of the defendant;
but in such case the damages are limited to the actual injury suffered
by the plaintiff in such character of administrator-that is, the value
of the estate. Later on, he instructed further to the effect, substan
tially, that under the second and fourth counts of the declaration the
defendant would be liable for any act or negligence of any agent or
employe of his, acting in the line of duty to which he had been ap
pointed, or for which he had been employed; but for such act or neg
ligence nothing could be recovered for mental suffering or for the
services of the deceased before he reached the age of 21. So, if you
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find the defendant liable under these counts, the only damages that
can be given would be such as would be coming to the plaintiff as ad
ministrator; that is, the present worth of what you find the deceased
would have accumulated during his natural life, considering his prob
able earnings, expenses, and savings, and the probable length of his
life. Of these matters you are the sole judges according to your best
judgment. The jury should take into consideration the age, occupa
tion, habits, character, and ability, mental and physical, of defendant,
and the probable continuance of his life, in arriving at this estimate.

In reference to the other counts under the declaration, the trial judge
instructed the jury to the effect that, if you find for the plaintiff upon
the issues of either of these counts, it will be necessary for you to
determine the damage that plaintiff has suffered. Under these counts
the defendant can only be held liable for his own personal acts or neg
ligence. If you find the death of the deceased was caused by such
personal act or negligence, damage may be allowed the plaintiff, as
parent, for the net services of deceased until he reached the age of 21
years, making allowance for all expenses of his education and sup
port, and for the mental pain and suffering of his parents. There is no
rule by which these can be determined, except by your own judgment
under the light of all the circumstances and the evidence in the case.
You are to take into consideration all the facts and circumstances, and
upon the testimony, tested by your own general knowledge of human
nature, determine in your own mind what was the distress and an
guish of mind, the mental pain and suffering, of these parents, caused
by the death of their son under these circumstances; and upon your
deliberate judgment and individual conscience make such an award as
you deem just. -

The statutes of Florida, to which the trial judge referred, and under
which the action was brought, are sections 2342 and 2343 of the Re
vised Statutes of the State of Florida of 1892, and chapter 4722, p.
114, of the Laws of Florida, approved June 3, 1899. The provisions
of these statutes, so far as they affect this case, are as follows:

"Sec. 2342. Whenever the death of any person in this state shall be caused
by the wrongful act, negligence, carelessness or default of any individual,
* * * and the act, negligence, carelessness or default is such as would, if
death had not ensued, have entitled the party injured thereby to maintain an
action for damages in respect thereof, then, and in every such case, the person
who would have been liable in damages, if death had not ensued, shall be
liable to an action for damages, notwithstanding that the death shall have
been caused under circumstances as would make it in law amount to a felony.

"Sec. 2343. Every such action shall be brought by, and in the name of, the
widow or husband, as the case may be, and where there is neither widow nor
husband surviving the deceased,then the minor child or children may maintain
an action; and where there is neither widow, nor husband, nor minor child
or children, then the action may be maintained by any person or persons de
pendent upon such person killed for a support; and where [there] is neither
of the above classes of persons to sue, then the action may be maintained by
the executor or administrator, as the case may be, of the person so killed, and
in every such case the jury shall give such damages as the party or parties
entitled to sue may have sustained by reason of the death of the party killed."

Chapter 4722, § 1. "Whenever the death of any minor child shall be caused
by the wrongful act, negligence, carelessness, or default of any individual,
* * • the father of such minor child, or if the father be not living, the
mother, as the legal representative of such deceased minor child, may maintain
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an action against such individual, * * * and may recover, not only for
the loss of services of such minor child, but in addition thereto such sum for
the mental pain and suffering of the parent or parents as the jury may assess."

In this case the issues which were presented and decided by the
Circuit Court, affecting so much of the action as looks to sections 2342
and 2343 of the Revised Statutes of Florida of 1892, are substantially
the same as those which were presented in the case of Sullivan, by
administrator, v. The Florida Central P. R. Co., which was heretofore
tried in the same Circuit Court, and brought by writ of error to this
court under the stvle of "Florida Central & P. R. Co. v. Sullivan." and
here affirmed, as ~ppears from the report afoul' action thereon in 120
Fed. 799, 57 C. C. A. 167, 61 L. R. A. 410. In the case we are now
considering the learn€d judge of the Circuit Court, who had formerly
tried the Sullivan Case, followed substantially herein the rulings that
he made therein, and which we had affirmed, as to the right of the
administrator to sue, the right to recover under these statutes, and the
measure of damages; and, as we have seen no occasion to change the
views then expressed, we must, on the authority of that case, hold that,
as to so much of this case as rests on those sections of the Revised Stat
utes, the Circuit Omrt did not err in its rulings and action.

The effort herein to recover under the act of June 3, 1899, occasioned
the presentation of two questions which we ought to notice:

First, whether that act was constitutionally passed by the Legislature
of Florida? The counsel for the plaintiff in error, assuming, on the
authority of State v. Hocker, 36 Fla. 358, 18 South. 767, and Ottawa
v. Perkins, 94 U. S. 260, 24 L. Ed. 154, that this court takes judicial
notice of the journals of thco. Legislature of Florida to ascertain whether
or not a bill has been constitutionally passed into a law, prints in his
brief "extracts from the journals of the Legislature of Florida for its
session of 1899, showing all the entries relating to the supposed passage
of chapter 4722, p. 114, of the Laws of Florida, the act on which the
first and third counts of the declaration are based." vVe have examined
these journal entries with minute care, and, in connection therewith,
the decisions of the Supreme Court of Florida in the case of State v.
Hocker, supra, and State v. Dillon, 42 Fla. 95, 28 South. 781, and we
conclude that the record of the action of the Legislature, read in the
light of the decisions of the Supreme Court of Florida, does not sup
port the objection made by the plaintiff in error to the validity of the
act in question.

The other question is whether recovery under both statutes may be
sought and had by the administrator in his character as legal representa
tive in one action? The later statute is recent, and no decision under
it is reported. Its language appears to authorize recovery under both,
when the administrator is the father or the mother of the deceased.
The damages in each case grow out of the same transaction. The
proof, in the very nature of the case, must be substantially the same
in each as to the wrong done and as to the liability of the defendant.
The action is by one natural person as the legal representative of one
intestate decedent, and against one natural person, to recover damages
for wrongfully causing the death of the deceased. The later statute
seems to supplement the earlier one, and to carry the remedy, in the
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same direction, farther towards completion. The time, place, and
circumstances of the wrong alleged to have been done are the same.
The nature of the relief sought is the same. It seems to us that to
conclude and hold that in such suit there is a misjoinder of parties
plaintiff, or a misjoinder of causes of action, would involve the sur
render of our faculties to the duress of distinctions which, in the olden
time, learned experts in the science of pleading treated ~s substantial,
but which in their essence are shadowy and highly techmcal.

The judgment of the Circuit Court is affirmed.

BRAKE v. CALLISON.

(Circuit Court of Appeals, Fifth Circuit. April 8, 1904.)

No. 1,332.

1. BANKRUPTCy-AcT OF BANKRUPTCY.
A conveyance of property by a debtor to creditors cannot be charged as

an act of bankruptcy, where he had at the time no other creditors.
2. SAME-INYOLUNTARY PROCEEDINGS-WHO MAY MAINTAIN.

A judgment creditor camlot maintain a petition in bankruptcy against
his debtor on an allegation that the latter made a C<Tnveyance of property
to creditors which constituted an act of bankruptcy before the rendition
of the judgment, where it does not appear that the demand on which it
was rendered was one provable in bankruptcy, so as to make him a creditor
at the time the conveyance was made.

Petition for Revision of Proceedings of the District Court of the
United States for the Southern District of Florida, in Bankruptcy.

Bisbee & Bedell, for petitioner.
E. P. Axtell, C. D. Rinehart, and Jno. E. Hartridge, for respondent.
Before PARDEE, McCORMICK, and SHELBY, Circuit Judges.

McCORMICK, Circuit Judge, delivered the opinion of the court.
On May 16, 1903, the respondent, N. A. Callison, for a recited con

sideration of $12,000 to him in hand paid, conveyed to H. F. Dutton,
J. G. Nichols, and W. G. Robinson, as partners, a large amount of real
and personal property. The deed was filed for record on the day of
its date, and recorded May 18, 1903. On May 29, 1903, the pe
titioner, Vv-iIIiam J. Brake, as administrator of the estate of Gerard H.
Brake, deceased, recovered a judgment at law against the respondent
in the Circuit Court of the United States for the Southern District
of Florida, for the sum of $6,000 damages and $189.25 cost, whereupon
execution issued out of that court, and the judgment remains in full
force and effect, unsatisfied, and in no wise reversed or made void. On
September 9, 1903, the petitioner presented to the District Court, as a
court of bankruptcy, his petition against the respondent, making the
formal allegations necessary to show the jurisdiction of the court, in
cluding the averments as to the nature and amount of his claim, as
substantially recited above, and charging that the respondent is in
solvent, and within four months had by his certain deed (above re
ferred to) conveyed, transferred, concealed, removed, and permitted to
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be concealed and removed, a part of his property, with the intent to
hinder, delay, or defraud his creditors, or some of them; that the re
spondent was, on the day of the date of the deed, indebted to the
grantees therein, and made the conveyance with the intent to prefer such
creditors over his other creditors; and that the deed was, in effect, a
general assignment for the benefit of creditors. To this petition the
respondent, by counsel, submitted a demurrer, and for grounds thereof
alleged: First, it does not appear from the petition that the respondent,
on the 16th day of May, 1903, had any creditors, within the meaning
of the bankrupt act, who are entitled to complain of the transaction
complained of in the petition; second, because it appears from the state
ments contained in the petition that the petitioner was not a creditor
of the respondent at the time of the transfer complained of, and is not
entitled to file a petition in bankruptcy, within the meaning of the bank
rupt act (Act July 1, 1898, c. 541, § 1, 30 Stat. 544, 545 [D. S. Compo
St. 19°1, p. 3419]). Three other grounds are assigned, but it is not
necessary that they should be specially considered. The District
Court sustained the demurrer on each of the grounds above stated, with
leave to the petitioner to amend as advised. No amendment was
tendered, and this petition for review was allowed.

The counsel for the petitioner submits that the case presents the
question whether a creditor, having a provable claim, may file a peti
tion, irrespective of whether he had sl,lch claim at the time of the com
mission of the act of bankruptcy complained of. Redacting this propo
sition, and dispensing with its abstract features, the case presents
to us the question whether, under the conditions shown by the petitioner
at the date of the conveyance by the respondent, his conveyance of his
property constituted an act of bankruptcy. So far as shown by the
petition, ,the grantees in his deed were his only creditors at that time.
It could not be an act of bankruptcy as to them. As to the parties to
that deed,it was manifestly a valid conveyance. It is said in Horbach
v. Hill, 112 U. S. 144, 5 Sup. Ct. 81, 28 L. Ed. 670 (we quote the sylla
bus) :

"A creditor of a grantor of real estate, attacking the conveyance as made
to defraud creditors, should show affirmatively that he was a creditor of the
grantor when the alleged fraudulent conveyance was made."

Referring to the grantor in that case, the concluding sentences of the
opinion are in these words:

"He had a right to dispose of his property in the ordinary course of business
for a valuable consideration, and the defendant (the grantee) had a right to
purchase it. The complainant, not showing that he was at the time a cred
itor, cannot complain. Even a voluntary conveyance is good as against sub
sequent creditors, unlefls executed as a cover for future schemes of fraud,"

The petition to the bankrupt court alleges no facts, other than those
already stated, showing or tending to show that the conveyance in
question ,vas executed as a cover for future schemes of fraud. There
is no allegation that the petitioner had any claim of any kind against the
respondent prior to the date of the rendering of the judgment which
he obtained. The allegation is simply that it was a judgment for dam
ages, without indicating whether they grew out of a breach of contract,
express or implied, or were recovered on account of a tort. As de-
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fined by the bankrupt act, the term "creditor" includes anyone who
owns a demand or claim provable in bankruptcy, and the term "debt"
includes any debt, demand, or claim provable in bankruptcy. It not
appearing that at the time of the respondent's conveyance there were
any other creditors than those to whom he conveyed, and it appearing
expressly that the petitioner was not a creditor of respondent at that
time, we conclude that the demurrer to the petition was well taken
on the first and second grounds. Beers v. Hanlin (D. C.) 99 Fed.
695; In re Brinckmann (D. C.) 103 Fed. 65. As this disposes of the
case, it is unnecessary to notice the other grounds.

The petition for revision is dismissed.

OAREY v. BILBY et al. (two cases).

(Circuit Court of Appeals, Eighth Circuit. March 7, 1904.)

Nos. 1,929, 1,930.

1. TORTS-JOINT TORT FEASOR-RELEASE OF ONE-CONSTRUCTION-EFFECT.
Plaintiff, claiming a right of action for damages against C. and B.

jointly for alleged fraudulent misrepresentations in the sale of cattle, ac
cepted a certain amount of money from H., and executed a release di&
charging him from any and all liability by reason of snch misrepresenta
tions, and agreeing to indemnify him from being compelled to pay any
further snm by reason thereof. The release, however, expressly pro-
vided that plaintiff did not relinquish or release any action or cause of
action against C. by reason of the premises, but reserved his right to sue
C. or the firm of C. Bros. on such cause of action. Held, that such in
strument should not be treated as a technical release terminating plain
tiff's cause of action against all the joint tort feasors, but as a covenant
not to sue H., and was therefore no defense to an action against C.

In Error to the Circuit Court of the United States for the District of
Nebraska.

John S. Bilby and Russell r. Bilby, the defendants in error in case No.
1,929, brought an action against John L. Carey, the plaintiff in error, to re
cover certain damages for injuries which they claimed to have sustained in
consequence of their being induced by the defendant, Carey, to purchase from
him certain Texas cattle through false representations. John S. Bilby and
John E. Bilby, the defendants in error in case No. 1,930, brought a similar
action against John L. Oarey, plaintiff in error. The complaints in the two
cases were substantially alike, except that in case No. 1,929 the damages
claimed by the plaintiffs below were $13,611, whereas the damages claimed
in case No. 1,930 was the sum of $3,809. The complaints stated, in substance,
that in the month of May, 1897, the defendant, Carey, and one C. J. Hysham
were the owners of 755 head of cattle, which had been shipped by them from
the state of Texas to the city of St. Joseph, Mo.; that said Carey and Hy
sham offered to sell to the plaintiffs below certain of said cattle, and, to
induce them to buy, represented that the cattle had been kept during all of
the preceding winter and spring in a part of the state of Texas, which was
entirely free from, and not infected with, a certain contagious disease COOl
monly known as "Spanish Fever," and that they had not been driven over
or in the vicinity of any territory in the state of Texas which was infected
by said disease, and had not been exposed thereto, but were in a sound and
healthy condition; that, relying on this representation, and believing the
same to be true, they purchased a certain number of the cattle from Carey

VJ.. See Release, vol. 42, Cent. Dig. §§ 68, 71.
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andqHysham, and paid them therefor; that the representations aforesaid.
at the timetbey were made, were known to the vendors of the cattle to be
untrue; that tbey also knew that the purchasers of the cattle would pasture
them on lands in the state of Missouri with a large number of Missouri and
other native-born northern cattle; that they were so pastured by the vendees,
after they were purchased, with other northern-bred cattle; that, in conse
quence of their being affected with the contagious disease aforesaid, thE'Y
(~ommunicated the disease to other cattle with whom they were herdE'd.
which belonged to the plaintiffs below, and that in consequence thereof the
plaintiffs lost a large number of cattle of great value, and that they were
damaged in the one case to the amount of $15,840 and in the other case to
the extent of $4,580, in consequence of the disease in question being commnni
l'ated to their respective herds. The plaintiffs below further alleged that they
had been paid by C. J. Hysham, on account of the damages claimed in case
~o. 1,929, the sum of $2,229, and that they had been paid by C. J. Hysham,
on account of the damages claimed in case.No. 1,930. the sum of $771, leaving
a balance of damages due to them in the one case in the sum of $13,Gll and
a balance due to them in the other case in the sum of $3,809.

Among other allegations contained in the defendant's answer it was ad
mitted that the plaintiffs had received from C. J. Hysham the sums of money
alleged in the complaints, and it was alleged that the sums so paid to the
plaintiffs by H;ysham were received and accepted b~' said plaintiffs in full
release, satisfaction, and discharge of the pretended causes of action sued
upon in said actions, and in full release of said Hysham from all liability
lhereon. On the trial of the cases the receipt which was signed by the plain.
tiffs when the sums of money were paid to them by C. J. Hysham was intro
duced in evidence, and was of the following purport:

"'Vhereas, on or about the --- day of May, 1897, T. J. Hysham acting
for C. J. Hysham or G. J. Hysham & J. L. Carey, as partners or either of
them, purchased for said C. J. Hysham or G. J. Hysham & J. L. Carey as
partners, or either of them, certain cattle of Comer Bros., in the State of
Texas, and

"Whereas, said cattle were shipped from the State of Texas and were sold
and delivered by said C. J. Hysham or C. J. Hysham and J. L. Carey as part
ners, or either of them, to J. S. Bilby in St. Joseph, Missouri, on or about
the -- day of May, 1897, and

"Whereas, said J. S. Bilby, did on the day last above named receive from
said C. J. Hysham, or C. J. Hysham & J. L. Carey as partners, or either of
them, at St. Joseph, Missouri, about 756 of said cattle, and did at said time
execute and deliver to the said C. J. Hysham his certain promissory note for
the purchase price of said cattle, together with a chattel mortgage on said
cattle thus bought by him securing said note, and

"Whereas, the said J. S. Bilby bas since paid off and discharged said note
and mortgage, and

"Whereas, after buying said cattle said Bilby took the saUle to his farms
described in said chattel mortgage, and

"Whereas, after taking said cattle to his farm, the said BlIby claims that
many cattle owned by him or others have died, and that many other cattle
became sickened and impoYerished, and

"Whereas, the said Bilby claims that the said cattle thus dying and the
others thus becoming sickened and impoverished was caused by reason of
what is commonly called the Spanish or Texas fever, and

"Whereas, the said Bilby claims the said Spanish or Texas fever was im·
parted or conveyed by the cattle that he thus bought at St. Joseph, Missouri,
as aforesaid recited.

"Now, therefore, in consideration of the sum of $3,000.00 to me in hand
paid by T. J. Hysham and C. J. Hysham, and the further consideration of
the said T. J. Hysham and C. J. Hysham haYing assigned to me all clnim'3
and causes of action that they, or either of them have against the said COllier
Bros., growing out of or in any way connected with the said purchase of said
eattle from said Comer Bros., I, J. S. Bilby, fully release and discharge him,
the said T. J. Hysham, and the said C. J. Hysham from any and all liability
by ,reason of each, all and every of the foregoing matters and things, and re·



CAREY V. BILBY. 205

lease him, the said T. J. Hysham and the said C. J. Hysham from any and
all liability in any way connected with or growing out of the aforesaid mat
ters. And I will indemnify, protect and save harmless the said T. J. Hysham
and the said C. J. Hysham from paying any further sum to any person or
persons whatsoever, on account of any or all the matters set forth in this
contract.

"But it is expressly and specificalIy understood in the execution and de
livery of this paper that I do not relinquish or release any action or causes
of action that I may now or hereafter have against him, the said J. L. Carey,
or them, the said Comer Bros., or either of them by reason of any of the
matters or things hereinbefore recited, expressly and specifically reserve to
myself the right to maintain in said action or actions against him, the said
J. L. Carey, or them, the said Comer Bros., or either or alI of them by reason
of said matters and things or any of them that I now have or may hereafter
have. .

"Signed this second day of August 1898. John .s. Bilby."
The trial below resulted in a verdict in favor of the plaintiffs in case No.

1,929 for the sum of $2,229 and in a verdict in favor of the plaintiffs in case
No. 1,930 for the sum of $771, on which verdicts judgments were subsequently
entered. The defendant below has brought the cases to this court on writs
of error.

John C. Cowin, for plaintiff in error.
. James W. Hamilton (H. E. Maxwell, on the brief), for defendants
10 error.

Before SANBORN, THAYER, and HOOK, Circuit Judges.

THAYER, Circuit Judge, after stating the case as above, delivered
the opinion of the court.

At the conclusion of the evidence on the trial below, counsel for the
defendant requested a peremptory instruction to find a verdict in favor
of his client. This instruction was asked, as it seems, on the sole
ground that the release which had been executed by the plaintiff Bilby
in favor of T. J. Hysham and C. J. Hysham operated as a release of
the defendant, Carey, although it was not so intended, and that no
action could be maintained against him in consequence of the execu
tion of this instrument. The trial court denied the request, holding
that the release in question did not have the effect claimed for it. It
is conceded by counsel for the plaintiff in error that the only question
for determination by this court is whether the trial judge was right
in his view that the release did not operate as a discharge of the cause
of action against Carey.

It is an old and well-established rule of law that the release of a
cause of action as against one of two or more joint tort feasors or
joint obligors operates as a release of all. This is upon the theory that
when one has received full compensation for a wrong, no matter from
which wrongdoer or from what source, the law wiII not permit him
to recover further damages. Lovejoy v. Murray, 3 \Vall. I, 17, 18
L. Ed. 129. When a release of a cause of action for a tort is given
by the injured party to one of two or more persons who committed
the wrong, the release is construed most strongly against the party
executing it. The law indulges in the presumption that the release
was given in full satisfaction for the injury, and upon a sufficient con
sideration, and will not permit the presumption to be overcome bv
oral proof to the contrary. Ellis v. Esson, SO Wis. 138,6 N. W. 5IS,
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520, 36 Am. Rep. 830; Bronson v. Fitzhugh, I Hill, 185, 186. Some
times, however, as in the case in hand, a release executed in favor of
one wrongdoer is accompanied with the reservation of the right to sue
others who were jointly concerned in the wrong, and in such cases the
question has frequently arisen, how shall such an instrument be inter
preted? Shall the reservation of the right to sue others be ignored,
and the instrument treated as raising a conclusive presumption that
full compensation for the wrong has been made, as though it were a
technical release under seal, or shall the reservation of the right to
sue others be taken to mean that full compensation has not been re
ceived by the injured party, and that he merely intended to agree with
the released party not to pursue him further, but without releasing
his cause of action against the other wrongdoers, or admitting that
he has received full compensation for the injury? With reference to
this question the authorities are not in accord. Some courts are dis
posed to hold, and have held, that when such an instrument contains
apt words releasing one of the joint wrongdoers, it operates to release
all, and that any clause inserted therein reserving a right to sue others
after one has been released is repugnant to the release, in that it de
feats or attempts to defeat, the natural legal effect of the instrument;
and that it should therefore be ignored. McBride v. Scott et a1.
(Mich.) 93 N. W. 243, 61 L. R. A. 445; Abb v. Northern Pacific Ry.
Co. (Wash.) 68 Pac. 954, 58 L. R. A. 293, and cases there cited. Other
courts hold, however, that such an instrument should be given effect
according to the obvious intent of the person executing it, and that it
should not be treated as a technical release operating to destroy his
cause of actiop as against all of the joint tort feasors, but rather as a
covenant not to sue the party in whose favor the instrument runs. Gil
bert v. Finch (N. Y.) 66 N. E. 133, 61 L. R. A. 8°7; Matthews v.
Chicopee Mfg. Co., 3 Rob. 712; Ellis v. Esson, 50 Wis. 138, 6 N. W.
518, 36 Am. Rep. 830; Hood v. Hayward, 124 N. Y. I, 16, 26 N. E.
331; Sloan v. Herrick, 49 Vt. 327; McCrillis v. Hawes, 38 Me. 566;
Miller v. Beck (Iowa) 79 N. W. 344, 345; Price v. Barker, 4 E1. & B1.
760, 776, 777.

\Ve are of opinion that the doctrine enunciated in the cases last
cited is supported by the greater weight of authority, and is founded
upon the better reasons. It has the merit of giving effect to the in
tention of the party who executes such an instrument, which should
always be done when the intention is manifest and it can be given
effect without violating any rule of law, morals, or public policy. Be
sides, we are not aware of any sufficient reason which should preclude
a person who has sustained an injury through the wrongful act of
several persons from agreeing with one of the wrongdoers, who de
sires to avoid litigation, to accept such sum by way of partial compen
sation for the injury as he may be willing to pay, and to discharge him
from further liability without releasing his cause of action as against
the other wrongdoers. The law favors compromises generally, and it
is not perceived that an arrangement of the kind last mentioned should
be regarded with disfavor. The release which was read in evidence in
the case at bar plainly shows that the sum paid by Hysham was not
accepted by the plaintiffs as full compensation for the injury which
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they had sustained; that it was not in fact full compensation for the
injury; and that they had no intention of releasing their cause of ac
tion as against Carey. Why, then, should it be given an effect con
trary to the intent of the one who executed it? 'vVe perceive no ade
quate reason for giving it such effect, and accordingly agree with the
lower court that it did not release Carey.

The judgments below are therefore affirmed.

RIGGS et al. v. UNION LIFE INS. CO. OF INDIANA. SAME v. AMERICAN
CENT. LIFE INS. CO. SAME v. FIDELITY MUT. LIFE INS. CO.

SAME v. NORTHWESTERN NAT. LIFE INS. 00.
SAME v. HARTFORD LIFE INS. CO.

(Circuit Court of Appeals, Eighth Circuit. March 23, 1904.)

Nos. 1,947-1,951.

1. INSURANCE POLICY-FRAUD-REMEDY AT LAW BEFORE LoSS-JURISDICTION IN
EQUITY.

Before a loss under a policy of insurance, the company which issued it
has no adequate remedy at law for fraud, false representations, or conceal
ments which procured its issue, and a federd court has jurisdiction in
equity of a suit for the surrender and cancellation of the policy.

2. SAME-REMEDY AT LAW AFTER Loss.
After a loss under a policy of insurance, the company which issued it

ordinarily has an adequate remedy at law for fraud, false representations,
or false concealments which procured its issue by presenting them as a
defense to any action that may be brought upon the policy, so that a suit
in equity for its surrender and cancellation, commenced after the loss.
cannot be maintained in the federal courts in the absence of special facts
or circumstances invoking jurisdiction in equity.

3. SA}IE.
The fact that the action at law on the policy will be brought tn a state

court does not render the remedy of the company at law in the federal
court so inadequate that a suit in equity to avoid the policy, commenced
after the loss, may be maintained, where the company has the right to
remove the action at law from the state to the federal court.

4. SAME.
, Nor does the fact that the license of the company to do business in the
state in which the action at law is to be commenced will be revoked if the
company removes that action to a federal court render its remedy 'at law
in the federal court so inadequate as to give that court jurisdiction in
equity of a suit to cancel the policy.

(Syllabus by the Judge.)

Appeals from the Circuit Court of the United States for the Western
District of Missouri.

For opinion below, see 123 Fed. 312.

Kendall B. Randolph and R. A. Hewitt, Jr. rN. H. Haynes, James
T. Blair, and William M. Fitch, on the brief), for appellants.

W. A. Kerr, Augustin Boice, and Stephen S. Brown Oahn E. Dol
man, on the brief), for appellees.

Before SANBORN, THAYER, and HOOK, Circuit Judges.

, 1. See CancelJation of Instruments, vol. 8, Cent. Dig. § 13.
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SANBORN, Circuit Judge. These are appeals from orders of th('
Circuit Court, which granted to the insurance companies interlocutory
injunctions against the executors of the last will of Eber B. Roloson
and others, who were defendants in these suits in the court below. The
injunctions forbid the executors or their codefendants to bring actions
at law upon or assign their claims against the insurance companies
which are based upon policies of insurance issued by the latter upon
the life of Eber B. Roloson, who died on February 28, 1903. The bills
in these cases were first exhibited after the death of Roloson. In them
the complainants, the insurance companies, allege that they are cor
porations organized under laws of states other than the state 'Of Mis
souri, that the defendants are citizens of the latter state, that the
amount in controversy in each of the suits is more than $2,000, that the
defendants in each case conspired together to procure and did pro
cure the complainant in that case to issue a policy or policies of in
surance which constitute the subject of that suit by fraudulent rep
resentations and concealments, that the complainants have procured
their licenses to do business in many of the states upon the condition
that they will not remove actions or suits brought against them in the
courts of the states to the courts of the nation, and that the executors
will, if not enjoined by the court, assign their claims under the policies.
and cause actions to be brought upon them in the courts of some state,.
so that the insurance companies cannot remove these actions to the
federal courts without incurring the penalty of a revocation of their
licenses to do business in that state. No demurrers or answers were
interposed in these suits, and the cases stand upon the bills and upon
the orders for the injunctions. These orders are challenged by the
defendants on the ground that the complainants had an adequate rem
edy at law, so that the court below was without jurisdiction of the
suits in equity, because, if the insurance companies are sued upon the
policies, they may remove the actions to the federal courts, and the
fraudulent representations and concealments which induced the issue
of the policies will constitute perfect defenses to those actions.

Whatever doubt there may have been of the jurisdiction in equity
of the court below over these suits when the learned District Judge
considered that question and issued the injunctions has been dispe11ed
by the later decision of the Supreme Court in Cable v. U. S. Life Ins.
Co., 191 U. S. 288, 24 Sup. Ct. 74, 48 L. Ed. 188. Before the loss
under an insurance policy occurs, a company has no adequate remedy
at law for the fraudulent representations or concealments which induce
its issue, because an estoppel from denying its validity may arise in
favor of third persons who advance their money in reliance upon it,
and because the time when an opportunity will be offered to establish
the fraud as a defense to an action upon the policy is so remote and
uncertain that indispensable witnesses and evidence may, and probably
will, disappear before the opportunity will be offered. Hence a fed
eral court sitting in equity has jurisdiction of a suit instituted before
the loss under a policy occurs to compel its cancellation and surren
der on account of fraud or misrepresentation in its procurement, and
after the court has thus acquired jurisdiction by the commencement
of the suit before loss it may proceed to a final decree, although the
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loss occurs during the pendency of the suit, and before the final heal'
ing. Bacon on Benefit Societies and Life Insurance, § 285; Hamilton
v. Cummings, I Johns. Ch. 517; Home Ins. Co. v. Stanchfield, 12
Fed. Cas. 449, No. 6,660; Benefit Ass'n v. Parks, 81 Me. 79, 16 At!.
339, 10 Am. St. Rep. 240.

But the decision of the Supreme Court in Cable v. U. S. Life Ins.
Co. has placed this proposition beyond doubt or debate: After a loss
under a policy the remedy of the insurance company at law for fraud,
false representations, or concealments which induced its issue by pre
senting them as a defense to the action that may be brought upon the
policy is not inadequate because that action may be brought in a state
court, where the defendant will have the right to remove it to a fed
eral court, although its removal to the latter court may result in a
revocation of the license of the insurance company to do business in
that state, nor because a defendant has no choice of the time or place
of the commencement of such an action, and less control of its con
duct than the plaintiff, and a suit in equity to cancel the policy and to
prevent an action at law upon it cannot be maintained in the federal
courts upon these grounds. The jurisdiction of the court below in
equity is invoked for no other reason that is worthy of consideration
or discussion, and the orders which granted the injunctions must be
reversed, and the cases must be remanded to the Circuit Court for
further proceedings not inconsistent with the views expressed in this
opinion, upon the authority of Cable v. U. S. Life Ins. Co., 191 U. S.
288,24 Sup. Ct. 74, 48 L. Ed. 188; and it is 50 ordered.

THE EDITH L. ALLEN.

(Circuit Court of Appeals, Second Circuit. March 11, 1904.)

No. 132.

. L SALVAGE-RESCUE OF STRANDEn SCHOONER-REDUCTION OF AWARD.
A salvage award of $6,500 for the rescue of a schooner valued, as saved,

with her cargo and freight, at $32,800, which was stranded on the coast
of New Jersey, reduced on appeal to $4,500; it appearing to have been
increased to some extent by a misapprehension by the trial judge of the
facts shown by the evidence as to the peril of the etranded vessel.

Appeal from the District Court of the United States for the South
ern District of New York.

For opinion below, see 122 Fed. 729.
This cause comes here upon appeal from a decree of the district court,

Southern District of New York, awarding to Neal, as owner of the tug Som
ers N. Smith, and to the American Salvage Company, which had a crew on
board said tug, the sum of $6,500 salvage for pulling the schooner Edith 1...
Allen off the eastern edge or Brigantine Shoal, on the coast of New Jersey,
and towing her to the port of New York. The decree further awarded to Neal
the sum of $1,700 for damages alleged to have been sustained by the tug dur
ing the salvage operation. The appellant contends that the court erred in
awarding anything for damages to the tug, and that the amount of salvage
llwarded Is excessive. It is not disputed that salvage service was rendered.
The value of the schooner, as saved, her cargo and freight, was $32,800. 'rhe

~ 1. Salvage awards in federal courts, see note to The Lamington, 30 C. O.
A. 280. .

129F.-14
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'Value of the tug, specially equipped with the best appliances fOr wrecklnr.
was $50,000.

Edward G. Benedict, for appellant.
Henry G. Ward, for appellees.
Before WALLACE, LACOMBE, and COXE, Circuit Judges.

LACOMBE, Circuit Judge. The opinion of the District Court will
be found reported in 122 Fed. 729. It sets forth the facts so fully that
it is not necessary to undertake to restate them here. It will be under
stood that the conclusions of this court are based thereon, with such
modificatiGns only as are hereinafter set forth.

While hauling on the schooner, February 3, 19°2, the tug struck bot
tom, certainly twice, possibly three times. These blows were very se
vere ones. The engineer testified that he was at the throttle, handling
the engines, at the time, and that the blow came very near throwing
him down off his feet, and made the tools rattle in the fireroom, and
also shook the coal bunkers, boilers, and pipes in the engine room.
There were big swells running at the time, and she struck. twice, at
least, between swells. So they paid out the hawser, and got into
deeper water. The day before, while near another stranded vessel, and
before the salvage service of the Allen was undertaken, the tug also
touched bottom, but that was a very slight contact-~he "just nudged
the bottom"-whereas, when she struck while hauling on the Allen, Hit
was a harder strike. She came down on something, and it jarred her
all over." The tug is a steel boat, with a double bottom; the spaces
between the floors being filled up with cement and pig iron, making a
very solid structure. No leak developed after the blows testified to, and
no survey of her bottom was made till she was put on dry dock, two
months later, for her usual spring overhauling. It was then discov
ered that her port side was damaged about amidships under the boilers.
some of the garboard streak plates were bent, and had to be taken off
and renewed, and the vertical floor under the forward fireroom bulk
head was bent, buckled, and distorted so that several frames had to
be straightened. No 'holes were punched through the plates, but they
were fractured on the inside and at the rivet holes. The mechanic who
made the repairs had attended to the tug at her overhauling the
spring before, and testified that these injuries did not then exist. Her
master testified that he had been by the tug the whole of the time since
the prior overhauling-Hevery day, never been off her two hours"
and that she never struck bottom during that period, except on the
occasions above set forth. Upon this uncontradicted evidence, the
district judge was warranted in finding that the injuries to the tug's
bottom were sustained during the salvage service, and his award there
for was proper.

The amount awarded for salvage rests usually in the discretion of the
court awarding it. Nevertheless, in The Bay of Naples, 48 Fed. 739,
I C. C. A. 81, we held that:

"Appellate courts will look to see it that discretion has been exercised by
the court of first instance in the spirit of those decisions which higher trio
bunals have recognized and enforced, and will readjust the amount if the
decree below does not follow in the path of authorty, even though no prin·
ciple has been violated or mistake made."
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And a readjustment will more readily be made if the award below
appears to have been enlarged through some misapprehension of the
facts.

It is apparent that the salvors have been awarded a very high per
centage of the amount salved. The appellant has submitted a list of
all salvage cases found in the Federal Reporter down to date (say
volume 124), where wooden vessels have been rescued from a stranded
situation on the Atlantic Coast. They are given in a note, as a con
venient supplement to the list given in the note to The Lamington, 86
Fed. 675, 30 C. C. A. 271. In the case at bar an important circum
stance is the condition of the tide at stranding and until rescue. The
schooner stranded on the eastern edge of the shoal during a strong
squall from the northwest (offshore), which blew her headsails to pieces,
so that she came up to the wind; and, before they could get her off,
she was ashore. This was on Sunday, February 2d, at about 5 :30 p. m.
The wind had been easterly, but by 11 a. m. it had shifted to the west,
and blew from the west and northwest until the stranding, increasing
in violence. It had been blowing hard offshore for certainly four hours
before the "living gale" in which the master of the schooner says she
went ashore, with the natural result of somewhat flattening the sea
and holding back the water. There is conflict between the weather rec
ords at Atlantic City, six miles distant, and the witnesses from the life
saving stations near Brigantine Shoal; but it may fairly be assumed,
as libelants contend, that during the night of Sunday, and during Mon
day and Monday night until near midnight, there was a heavy offshore
blow. The heaviness of the blow was not an especial peril to the
schooner, since she was was not far enough offshore for the wind to
make much of a sea; and, had she been blown off, she would not have
sunk, because her leaks, as the event showed, were not beyond the con
trol of the pumps. This strong offshore wind, however, prevented the
natural rise of the tide. In consequence the tug strove in vain to
haul her off-for two hours at high tide Monday afternoon, and again
for a like time at the next high tide, early Tuesday morning. There
after, however, there came a change in the wind, which ceased to
operate to hold back the water, and in consequence the next tide came
in with an unusual rush; and on the third pull, which began about
1 p. m. Tuesday, February 4th, the schooner came off the shoal about
2 :30 p. m., without any difficulty, and when the tide was only half high.
If this change in the wind had been one from offshore to onshore, the
schooner's position, would have been serious, because, being without
headsails and heavily iced, as the water lifted her the wind would have
driven her aground higher up on the shoal. A change, ho\vever, only
from a heavy to a light breeze, would not tend to produce such result,
and might allow her to get afloat by the use of her own anchor and
capstan. The evidence is uncontradicted that this was the only change.
The wind fell to less than six miles an hour, and, although for a brief
space it backed around to northeast, it remained westerly not only until
the schooner was pulled off, but during all the rest of the week. It
would seem, however, that the district judge was under the impression
that the wind changed in direction as well as in velocity. He says:

"There can be little doubt that * * * the schooner was in great danger
of becoming a total loss, from a change of t!.le wind to the eastward, which
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was impendIng, and in fact occurred before the schooner was floated." And
again: "The change in the wind, which brought a normal state of the tide,
was, of course, an extremely important feature in the proceeding. • • •
It appears here that, in all probability, without the opportune intervention of
the salvors, the change of wind, with the consequent increase of depth of
water, though it might have caused the schooner to float temporarily, would
eventually have driven her higher up on the beach, and led to her total loss."

Manifestly this understanding of situation operated to increase the
award bevond what would otherwise have been made, and we think the
salvage should be reduced from $6,500 to $4,500.

The decree is reversed, with costs of this court to appellant, and
cause remanded to the District Court, with instructions to decree in
accordance with this opinion; costs of district court to libelants.

XOTE. Salvage cases cited on argnment, being all those in the first 124
volumes of Federal Heporter where a wooden vessel has been rescued from a
fltranded situation on the Atlantic Coast:

:Mary E. Long (D. C.) 7 Fed. 364•••••••••••••••••••••••.•••••••••
Maggie Ellen (D. C.) 19 Fed. 221. .
Andrew Adams (D. C.) 36 Fed. 205 ..
Nellie Floyd (D. C.) 36 I<'ed. 221. .
1'he Eleanor (D. C.) 42 Fed. M3 .
1'hos. B. Garland (D. C.) 83 Feel. 1018 .
Agnes 1. Grace (D. C.) 49 Fed. 6G2 ...•••••••••.••••••••••••••••••
The Penobscot (D. C.) 103 Fed. 205 ..•..••••.••.•••••••••••••••••
'l'hos. L. James (D. C.) 115 Fed. 56G .••.••••.•••••••••••••••••••••

In re GOLDMAN.

In re GILBEHT.

(Circuit Court of Appeals, Second Circuit March 10, 1904.)

No. 188.

1. BANKRUPTCy-REOPENING ESTATE-DISCRETION OF. COURT.
While a court of bankruptcy has power to reopen the estate of a bank.

rupt to permit the trustee to maintain an action to recover concealed as
sets, the granting of an application therefor rests in its discretion, and
its action will not be reversed except for an abuse of discretion.

Petition to Review Order of the District Court of the United States
for the Southern District of New York.

J. C. Bushby, for petitioner.
Nathan D. Stern, for respondent.
Before WALLACE, LACOMBE, and COXE, Circuit Judges.

PER CURIAM. We have no doubt of the power of the court to
reopen the estate of the bankrupt or of the tight of the trustee to
maintain action necessary to recover concealed assets. But the motion
was addressed to the sound discretion of the District Judge, and we
are not satisfied that it was not properly exercised, in the interests of
preventing litigation of insignificant importance. Had the application
been made by the original creditors it would be regarded with more
·(avor.
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WESTINGHOUSE ELECTRIC & MFG. CO. v. MUTUAL LIFE INS. CO. OF
NEW YORK et al.

,
(Circuit Court, W. D. New York. February 9, 1904.)

No. 188.

L PATENTS-ANTICIPATION-INFRINGEMENT-ELECTRIC MOTORS.
The Tesla patents, Nos. 511,559 and 511,560, the former covering a

method, and the latter certain apparatus or means of operating electric
motors by means of alternating currents from a single original source
known as the "split-phase" system, held not anticipated by the publication
in Milan of a lecture by Prof. Galileo Farraris April 22, 1888, on evidence
which clearly and satisfactorily carries the invention back to September,
1&~7. Such patents also held valid, and both claims of the former and
claims 1 and 2 of the latter infringed by the Gutmann recording watt
meter.

2. SAME-SUIT FOR INFRINGEMENT-PARTIES.
An agent is not properly joined with his principal as a defendant in a

suit for infringement because of acts done in his capacity as such agent,
in the absence of special circumstances.

3. SAME-DEFENSES.
It is not a defense to a suit for infringement against a user that a de

cree has previously been obtained against the maker, from whom the de
fendant bought the infringing article.

In Equity. Suit for infringement of letters patent Nos. SII,SS9 and
SII,S60, relating to electric motors, granted to Nikola Tesla December
26, 1893. On .final hearing.

Kerr, Page & Cooper, for complainant.
Martin Carey and Seward Davis (Charles A. Brown, of counsel), for

defendants.

HAZEL, District Judge. This suit in equity is brought to establish
infringement by the defendants of two United States letters patent
granted to Nikola Tesla, of which complainant is the owner by assign
ment. The applications for both patents were filed December 8, 1888,
but, on account of interference proceedings in the Patent Office, they
were not granted until December 26, 1893~ Their numbers are SIl,
5S9 and 5II ,560, respectively. The infringements consist in the use
by the defendants of an alternating split-phase motor in an instrument
for measuring the amount of electric energy supplied to a consumer.
The instrument containing the motor is technically known as a "re
cording watt meter." The infringing apparatus used by the defend
ants in a building at Elmira, N. Y., is the Gutmann meter. The de
fense is want of patentability, noninfringement, and anticipation. Pat
ent No. SII,SS9 has two claims, both of which are said to be infringed.
They read as follows:

"(i) The method of operating motors having independent energizing circuits,
as herein set forth, which consists in passing alternating currents through both

, 2. See Patents, vol. 38, Cent. Dig. §§ 459, 471.
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of the said circuits, and retarding the phases of the current In one circuit to
a greater or less extent than in the other.

"(2) The method of operating motors having independent energizing circuits,
as herein set forth, which consists in directing an alternating current from
a sIngle source through both circuits of the motor, and varying or modifying
the relative resIstance or self-induction of the motor circuits, and thereby pro
ducing in the currents differences of phase, as set forth."

The first clairp relates broadly to the method and extent of retarda
tion of the phase of the current. The second claim refers specifically
to the method of accomplishing in the electric currents a difference of
phase. Infringement is also charged of claims I and 2 of the patent
No. SII,S60, which read as follows:

"(1) The combination, with a source of alternating currents and a circuit
from the same, of a motor having independent energizing circuits connected
with the said circuit, and means fol' rendering the magnetic effects due to said
energizing circuits of different phase, and an armature within the influence
of said energizing circuits.

"(2) The combination, with a source of alternating currents and a circuit
from the same of a motor having independent energizing circuits connected
in derivation or multiple arc with the said circuit, the motor 01' energizing
circuits being of different electrical character, whereby the alternating currents
therein will have a difference of phase, as set forth."

These claims with particularity refer to an apparatus for effecting'
the object of process patent No. SII,559, and specifying the devices
constituting the split-phase motor with a single line or circuit. It is
practically conceded that infringement of either of the claims involves'
the complete use of the entire system described in the specifications.
The patents in suit are improvements on a series of five earlier patents
which are the basic inventions for a class of motors called the poly
phase motors for power transmission, or rotating field alternating mo
tors. They are operated by alternating currents of electricity. The
improvement patents here considered relate to the split-phase motor.
It is not intended to discuss the scope of these patents in detail, for the
reason that the claims involved have been uniformly construed in one
form or another in a variety of litigations which have followed the
Tesla polyphase and the split-phase patents from the time of their
issuance. The patents in suit especially have been attacked with well
directed, vigorous, and resolute pertinacity. The fundamental prin
ciples upon which a difference of phase in circuits is based have been
set forth with elaborate detail in prior opinions by Circuit Courts and
Circuit Courts of Appeals, notably by Judge Townsend in the case of
Westinghouse v. New England Granite Co. et al. (C. C.) 103 Fed. 951,
which was a suit upon the broad Tesla patents of May I, r888, Nos.
381,968, 382,279, and 382,280; by Judge Shipman in the same case

. for the Circuit Court of Appeals, IIO Fed. 753, 49 C. C. A. 151; by
Judge Brown in Westinghouse Co. v. Royal Weaving Co. (C. C.) 115
Fed. 733; by Judge McPherson in Tesla Electric Co. v. Scott &
Janney et aI. (C. C.) 97 Fed. 558; by Judge Thompson in Westing
house Co. v. Dayton Fan & Motor Co. (C. C.) 106 Fed. 724, and in the
same case by Judge Severens, who wrote the opinion for the Circuit
Court of Appeals for the Sixth Circuit, 118 Fed. 562, 55 C. C. A.
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390; by Judge Lacombe in Westinghouse Co. v. The Catskill Illumi
nating Co. (C. C.) IIO Fed. 377, and in the same case by Judge Town
send for the Circuit Court of Appeals, reversing the decision of the
Circuit Court, 121 Fed. 831, 58 C. C. A. 167; and recently by Judge
Colt in Westinghouse Co. v. Stanley Electric Co., and by Judge Arch
bald in Westinghouse Co. v. Hiram C. Roberts (C. C.) 125 Fed. 6. It
would, indeed, be a work of supererogation to here attempt an analysis
of the involved claims and their scope, specially in view of the ex
tremely technical character of the abstruse questions involved, and their
previous exhaustive and comprehensive consideration by the courts.
In the Catskill case the Circuit Court, considering the Tesla patents
in suit and the defenses there raised, sustained their validity, and un
qualifiedly concurred in the decisions of Tesla Electric Co. v. Scott &
Janney et al. and Westinghouse Co. v. Dayton Fan & Motor Co.,
supra. The Circuit Court of Appeals, however, reversed the deci
sion upon the ground that the publication of a magazine article on April
22, 1888, by Prof. Galileo Ferraris, fully described and disclosed the
system covered by the patents in suit. This publication upon the evi
dence in that case was found to be prior to the date of the inventions in
suit, and constituted an anticipation. It is quite apparent that the
Circuit Court of Appeals did not intend to disaffirm or disapprove the
conclusion of the Circuit Court upon any other ground, although no
other issues were expressly discussed. By implication, at least, the
novelty and validity of the patents Nos. SII,5S9 and SII,S60, as found
by the Circuit Court, were concurred in and sustained. Upon that
point the opinion of the Circuit Court of Appeals states:

"By the method and means therein described, Tesla dispensed. with one of
the line circuits, and was able to run the motor by means of alternating cur
rents from a single original source. This was accomplished, as appears from
the foregoing claims, by means which retarded the phases of the current in
all circuits, or so varied the relative resistance of the motor circuits as to
maintain the necessary difference in phase in the currents. Such utilization
of a single original source by thus splitting a single current into two currents
was an improvement of great practical value."

This construction will be adopted by this court. The conclusions
in patent cases by courts of concurrent jurisdiction, though the parties
are different, are in themselves strongly persuasive of their soundness;
but, when these questions have been reviewed on appeal and sustained,
the doctrine of res adjudicata, provided no new evidence upon the sub
ject is shown, has undoubted application.

I am now brought to the question of anticipation. Are patents Nos.
5II,SS9 and SII,S60 invalid because anticipa~ed by the admitted pub
lication of Prof. Galileo Ferraris on April 22, 1888, in Turin, Italy?
It is not controverted that this publication completely described the
process and method of operating motors, as set out in the specifications
and claims in suit. The Tesla split-phase patents, as has been stated,
were granted December 23, 1893, upon applications filed December
8, 1888, eight months after the Ferraris publication. Upon careful
consideration of the proofs, I have arrived at the conclusion that the
actual date of the Tesla inventions is prior to this publication, and that
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the patents were not void for anticipation. According to the evidence.
Tesla conceived his invention in his laboratory, No. 89 Liberty street,
New York City, and completed the same in the month of September,
1887. He made disclosure thereof to others during the fall of 1887,
especially to Mr. Brown and Mr. Nellis, witnesses for complainant,
and subsequently in the month of April, prior to the Ferraris publica
tion, to his solicitor, NIr. Page. The defense of anticipation raises a
question of much importance. Evidence in support of the claim of
earlier conception than the date of the application, disclosure of the
invention, and its actual reduction to practice must be received with
great caution. Unless such inventions were actually made and per
fected before the date of the Ferraris publication, the patents cannot
be sustained. The burden is upon the complainant, under the cir
cumstances, to establish by clear, unequivocal, and convincing proof
that the anticipation has been anticipated. 'Westinghouse Co. v. Sara
nac Lake. Electric Light Co. (C. C.) 108 Fed. 221; Thayer v. Hart
(C. C.) 20 Fed. 693; St. Paul Plow Works v. Starling, 140 U. S. 184,
I I Sup. Ct. 8°3, 35 L. Ed. 404. Has the complainant complied with
the rule? Tesla, to sustain an earlier date of invention than the date of
the application, and as a part of the complainant's prima facie case,
gives testimony tending to establish the following facts: In the au
tumn of 1887, assisted by Mr. Szigeti, he was engaged in his laboratory
at No. 89 Liberty street, New York, in perfecting different types and
sizes of alternating current motors. Complainant has been unable to
locate Szigeti, which tends to explain his failure to corroborate Tesla
upon this point. In July, 1888, Tesla sold his polyphase and split
phase patents to the complainant corporation, and, entering its employ,
took up a temporary residence in Pittsburg, where complainant's fac
tory was located. During his absence of one year from New York,
the laboratory was moved by his assistant from Liberty street, and
later, after his return to New York, agaill moved to South Fifth ave
nue, where in 1895 it was consumed by a fire which destroyed all his
motors, except the "Exhibit Tesla Motor." This apparatus had been
reduced to practical form, according to the evidence, in September,
1887, and was in the Patent Office at Washington at the time of the
fire. It had been used as an exhibit in proceedings in interference
with Ferraris, and was produced as new evidence upon the hearing
of this case. It is shown to be capable of successful operation by two
wires, as indicated in the specifications of patent No. 5 I 1,560. The
transaction to which Tesla's narrative relates occurred fully IS years
ago. Examination and consideration of all the testimony disclosed by
the record satisfies me, even after this lapse of time, of its truthfulness
and its accuracy. The conclusion is not reached without some degree
of hesitation, solely due, however, to the views expressed by the Cir
cuit Court of Appeals of this Circuit, in the Catskill Case, regarding
the proof there submitted upon this question. This proof constitutes
a portion of the evidence here, and will be treated hereafter. The
standard of proof required, where anticipation has been clearly shown,
to carry the invention back to a date earlier than the application, has
been abundantly supplied in the present record. Here the testimony
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of Tesla, emphatically and unequivocally narrated, sufficiently sup
ported by other witnesses, as to the specific construction· of the exhibit
motor and its operativeness as a split-phase derivative motor in the
month of September, 1887, impels me to the conclusion that its actual
invention is prior to the date of the Ferraris publication. In the case
at bar, the circumstances surrounding the earlier date of invention and
the subsequent facts indubitably lead to the conclusion that an earlier
date of invention has been definitely fixed and established. Accord
ing to Tesla, the experimental motor in evidence was one of the earliest
constructed, and was operated by him almost daily in September, 1887,
upon the split-phase derivation system. His description of the way
in which the two circuits were connected preparatory to securing the
necessary difference of phase for the operation of the motor is entitled
to weight, and is fairly corroborated by the testimony of Mr. Brown,
to whom, with others, the single-wire system of motor operation was
disclosed and explained. Tesla testifies further that subsequently, and
early in April, 1888, he disclosed the invention to his solicitor, Mr.
Page, who was then engaged in preparing an application for an im
provement patent upon one of Tesla's earlier inventions. This com
munication is corroborated by Mr. Page, who testifies that the subject
of such application was thereafter fully and frequently discussed.
The two-wire induction motor was regarded by them as being the
n'1ost important type of motors, and accordingly was fully describer}
in the application filed May IS, 1888, without mentioning the derivation
feature. Nellis, witness for complainant, testifies to the practicability
and operativeness of the Tesla exhibit motor in the years 1887 and
1888. His testimony is to be received with caution, as he was not
an electrician. It appears from the proofs that the experimental mo
tor admittedly was capable of use in various ways, either as a trans
former or polyphase motor, and therefore the testimony of Nellis,
aside from his observations, which would be entitled to no probative
effect, ought not to be entirely disregarded. So far as such testimony
shows an independent recollection of facts and details, it is entitled
to weight. I am unable to perceive any sufficient reason why his
narrative of what he saw at particular times should not be given cre
dence. Certainly his opportunity for observation was enticing; the
laboratory was guardedly closed to the public and open to few, and
the experiments of a trained expert in the intricate subject of eIec··
tricity, fascinating to a mechanic, may well have made an impression.
He testifies that he furnished power at night whenever Tesla tested
his apparatus. It appears that Tesla showed him the method of op
erating with two wires the exhibit motor, which the witness says was
thus revolved and reversed. The testimony leaves an undoubted im
pression upon the mind that, however unskilled this witness may have
been shown, he had a clear recollection that the armature was revolved
and reversed by the manipulation of two wires. Such operation of
the apparatus, crudely and superficially stated, was substantially the
discovery described in the Tesla patents in suit. It is argued that lit
tle stress ought to be placed upon this evidence in the absence of facts
showing that the experimental motor was capable of operation with··
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out the use of auxiliary devices. As already observed, standing alone
it would not be entitled to consideration, but, when considered with
the testimony of Tesla and Brown, it cannot be denied some degree
of weight. The complainant's witness Brown, by his admission, was
financially interested in the patents of Tesla, and this fact undoubt
edly tends to detract from the force of his testimony, but no sufficient
reason is apparent to disregard it. He testifies substantially that the
motors of the derivative split-phase type were first made by Tesla in
his laboratory in the summer or fall of 1887, and that the exhibit
"Tesla Motor" was successfully operated many times in his presence.
He says:

"It was operated by means of an alternating current, from which were
taken two derived currents, one passing through one winding and the other
through the other. It was operated as an induction motor, or by means of
putting external resistance in one of the derived circuits."

The witness had some skill in the practical application of· electricity,
and his description of the apparatus conforms to the appearance of
the exhibit motor. It was prior to or during September, 1887, that
Tesla communicated to him the method of effecting a retardation to
produce a difference in phase by putting an inductive resistance on
one of the two derived circuits from the main circuit. Tesla also com
municated to his solicitor that the rotary field motor was capable of
direct operation from a single circuit, as well as from two or more
independent circuits from the current source. To one who had thus
recently drawn specifications covering the polyphase system of motors,
the communication that such motors were capable of successful opera
tion from a single circuit by a method of "splitting" or "derivation,"
thereby dispensing with one of the circuits, must have been not only
interesting but surprising. I quite agree that it was astonishing that
the disclosure by Tesla to his solicitor was not made earlier; but the
reason assigned by Mr. Tesla himself deserves more than passing at
tention. Upon this point he testifies that he did not wish to apply for
a patent for the later invention until the patents for his polyphase
system were granted, being apprehensive that the later would minimize
the importance of the earlier. It appears from the evidence of Mr.
Page that, upon receiving the disclosure early in April, he became
apprehensive that the applications then filed, and for which patents
were S0011 to be granted, were not sufficiently specific to include the
later method. Accordingly, he advised with his associates at home,
and later in Washington, in relation to modifying or amending the
pending claims, and in devising a future course to protect the later
invention. The conclusion reached was that an earlier patent covered
the invention, and hence the delay in not at once filing application.
Attention is called to a written charge for services rendered by Mr.
Page, under date of April 27th, upon which stress is laid by complain
ant, and to which Judge Archbald, in his opinion in the Roberts Case,
attached much significance. I do not attach like emphasis to this point.
In my mind, it is quite probable that the said charge, as well as the
trip to Washington, may have related to the application of May 15th,
which, as I understand the evidence, had reference to the inductive
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split-phase feature. and not to a motor "connected in derivation or
multiple arc with the circuit." Irrespective, therefore, of the entry in
Mr. Page's lost diary of a charge for services rendered, the result of
all the evidence establishes the disclosure by Tesla,in the manner and
at the time stated by him, clearly, directly, and persuasively. This con
clusion is strengthened by many other facts and circumstances, disclosed
by the record, tending to corroborate an earlier date for the invention.
The testimony of Mr. Stanley, witness for defendant, deserves to be
noted. On his direct examination he testifies that between May 15
and June 15,1888, he had an interview with Mr. Tesla in his laboratory;
that nothing was said on the subject of a two-wire motor, nor were
any experiments made by Tesla in his presence. Later, when con
fronted with a letter addressed to George \Vestinghouse, written by
him under date of June 24, 1888, he admitted the truth of its con
tents. The letter states that Tesla spoke of having run the motors
by one circuit with a retarding coil in one set of circuits, and mention
is made of the manner in which the result is achieved, namely, by
"changing the lag in one set of .circuits, and using the difference in
phase between direct and indirect magnetization." True, this letter
was written and the interview took place two months after the Ferraris
publication, but it is a circumstance which has weight in support of
complainant's contention. It certainly dissipates the argument, based
upon the witness Darlington's testimony, that when Tesla was in Pitts
burg he was ignorant of the derivation method. Furthermore, Tesla
has satisfactorily explained his failure to disclose his invention to
Prof. Anthony, while at the factory of the Mather Electric Company,
whereby two currents of different phase could be derived from a single
source. It appears that he was admonished by Mr. Brown and Mr.
Peck, both financially associated with him, to remain silent, and later,
upon the advice of counsel, he again declined to furnish information
sought regarding his invention. These are all significant facts, which
in my judgment supply the definiteness and certainty on the question
of priority of invention which the court found absent in the Catskill
Case. For these reasons, the date of the inventions in suit is carried
back to September, 1887.

As to infringement. It was held by Judge Lacombe in the Cats
kill Case, and by Judge Archbald in the Roberts Case, cases in which
the infringing devices were equivalent, that, inasmuch as the meter
armature of the defendant's apparatus "rotates against the action of
a permanent magnet, and turns the spindle which operates the regis
tering device," the production of some power is necessarily involved,
and accordingly it was held to be immaterial that the structures of
the patent involved power transmission systems, while that of the de
fendant involved a meter. The defendant's apparatus in the Roberts
Case being practically identical with the defendant's device in this case,
the conclusion and reasoning of the court in that case upon the ques
tion of infringement wiII be followed here. It is contended by the
defendant that the disk or armature of its apparatus is rotated as a
result of the energizing out of phase currents acting in unison upon it;
that the position of the disk in the defendant's apparatus is horizontal,
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having two electro-magnets placed in relation thereto in such a way
that the magnetism intersects the same on the same radius; that one
of the magnets located near the disk's edge receives a "shunt" cur
rent-that is, a current derived from the main circuit-and the other
is energized by the "series" or main current. It is further contended
that the said electro-magnets are so arranged in the meter as to pro
duce electric currents of differing phase, namely, that the construction
of the shunt magnet and the coils which surround it produces a cer
tain amount of self-induction, while, on the other hand, the function
of the series magnet, which has little or none of the retarding effect
mentioned, is to create a magnetic force in the plane of the disk, and
by their joint action cause it to rotate. The rapidity of its rotation,
according to defendant's view, is "arranged to be proportional to the
flow of the current employed by the consumer, passing through the
series coil, and also proportional to the electrical pressure between the
mains or the flow of current through the shunt coil." This descrip
tion, and the manner of operating defendant's meter, in my opinion
does not differentiate the same from Tesla's primary patents, to which
references are made in the patents in suit, and which describe a mode
of operation depending entirely upon a rotation or "whirling field of
force," in which the magnetic pole shifts from point to point about the
periphery of the armature, resulting in its rotation. No evidential
value is attached to the defendant's theory upon this point in view
of the indisputable proof that the effect of the achievement by the de
fendant's. meter practically consists in the utilization of the Tesla
method of producing a difference of phase in the energizing circuits.
In the Roberts Case the armature consisted of a hollow vertical cylinder
having slanting slots, while in the case at bar the armature in the form
of a horizontal disk has spiral slots, and the poles of different phase
are so constructed in relation thereto, as has already been pointed out,
as to deflect through the radial slots of the disk the magnetic effect
produced by the poles. I concur in the analysis of this feature of the
defendant's apparatus, as stated by Judge Archbald. In referring to
the eddy curents formed in the armature under the field poles, he says:

"The field poles, AA, at one end, are deflected by the slots in the cylinder.
so as to come under the influence of the field poles, BB, of differing phase at
the other end, and that it is the resultant magnetic effect of the two that
causes the rotation of the armature. That it is this resultant effect that is
sought and obtained is manifest, else why the deflecting slots, the only func
tion of which is to extend the eddy currents from one to the other'! Cut this
off, or dispense with one set of poles, and you have no rotation, or only a most
feeble one, explainable on other principles."

The record discloses that the Tesla patents describe armatures as
disks wherein field poles are presented radially to their periphery, while
in the defendant's motor the poles are perpendicular to the disk. These
structural differences are immaterial. Other differences have been
pointed out, but it is thought that they are merely a difference in form,
and not such as affect the merits of the patents in suit. The Gutmann
meter without the registering attachment, is appropriately described by
the following diagram prepared by complainant's expert witness Water
man:
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liD represents a disk of aluminum, which serves as the armature. BB are
two coils of coarse wire with short iron cores which are placed on opposite
faces of the disk near its center, and C is a magnetic core carrying a fine wire
coil, A, and having its poles presented to opposite faces of the disk at a p·oint
near the edge of the latter. The coarse-wire coils, B, constitute one energiz
ing circuit, while the fine-wire coil, A, Is the other energizing circuit. These
two circuits form paths through which the current proceeding from an alter
nating current generator, G, divides, and as the path or branch including the
coils, B, has but a few turns of coarse wire surrounding a small amount of
iron, while the path including the coil, A, has very many turns of fine wire
surrounding a large iron core, the latter path will have a very high self-in
duction as compared with the first, and hence the current which passes
through It will be greatly delayed in phase with respect to that in the other
or coarse-wire path."

It is wholly unnecessary to comment upon the inventions of Caba
nellas, Dumesnil, and others relied on in anticipation, or to again
construe with greater particularity the claims in suit. This has been
exhaustively and comprehensively done in the later adjudications in
the Circuit Courts, to which attention has been called. Furthermore,
the distinguishing features described in the alleged anticipatory patents
have often with great particularity been explained by the courts. It is
enough that it is satisfactorily shown by the proofs that the apparatus
of the defendant is constructed by a method of applying the energiz
ing circuits in different phases, and that the effective results of the
armature or disk are achieved in the defendant's motor by the mode
of operation described by both claims of patent No. SII,SS9 and claims
I and 2 of patent No. SII,S60. Those claims, therefore, are held to be
infringed.

"Two other points pressed at the argument, viz., that the defendant
Mandeville is not a proper party defendant, and that the meters which
are the subject of this suit were sold to the defendant insurance com-
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pany by the Western Electric Company, against which this complain
ant has already had a decree, need to be decided. The first point is
sustained. The defendant Mandeville, in the absence of special cause,
is not chargeable with infringement in his capacity as agent, especially
as the real substantial infringer is before the court, and hence the bill
as to him is dismissed with costs. The second point is overruled on
the authority of Birdsell v. Shaliol, II2 U. S. 485, 5 Sup. Ct. 244, 28
L. Ed. 768; Kelley v. Ypsilanti Mfg. Co. (C. C.) 44 Fed. 19, 10
L. R. A. 686; Electric Gas-Lighting Co. v. Wollensak (C. C.) 70
Fed. 790.

It follows that the patents in suit are valid. The defendant has
failed to establish any of the grounds upon which complainant's right
to sue for infringement depends, and complainant is therefore entitled
to a decree in the usual form, with costs and disbursements.

WATTS et aI. v. UNITED STATES.

(District Court, S. D. New York. April 8, 1904.)

1. COLLISION-DAMAGES-FINDINGS OF COMMISSIONER.
The finding of a commissioner as to the value of a vessel sunk in col

lision, made on conflicting evidence, will not be disturbed unless error
or mistake is clearly apparent.

2. SAME-SUIT AGAINST UNITED STATEs-Il'\TEREsT.
A court of admiralty, in a suit brought against the United States, UD

der a special act of Congress, to recover damages for the loss of a Brit
ish vessel through collision with a naval vessel, has no authority to allow
interest as a part of such damages, where the special act is silent on the
subject; the general rUle being that interest is not recoverable against
the government, and such being the statutory rule governing suits in the
court of claims.

In Admiralty. On exceptions to commissioner's report.
See 123 Fed. 105.

\Ving, Putnam & Burlingham, for the exceptions.
Henry L. Burnett, U. S. Dist. Atty., and Arthur M. King, Asst. U.

S. Dist. Atty.

ADAMS, District Judge. The first three exceptions relate to the
value of the steamship Foscolia. They are:

"First. l!'or that the Commissioner found the value of the Foscolia at the
time of the collision at only $60,000 instead of £17,000 ($82,730) or £15,000
($72,997) as testified to by the London witnesses, Burgess and Gordon respect·
ively; also that the Commissioner by said valuation rejected in effect the
estimates of the three New York witneSJ3es called for the libellants, namely,
Saunders, who proved a value at £14,538 ($70,654.68), Clark, who showed a
valuation of £14,500 ($70,542.50), and Garmey, who appraised the ship at $63,
611.94.

Second. For that the Commissioner did not regard, or did not give due and
sufficient weight to, the high rates of freight proved to be prevailing in May
1898, which enhanced the earning power of cargo steamers like the Foscolia,
and necessarily increased the market value thereof.

'[ 1. See Collision, vol. 10, Cent. Dig. i 306.
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Third. For that in h1s valuation the Commissioner assumed that the Fos
colia could as readily be sold here as in England, whereas the value of such
a vessel in her home port, to wit, in London, is the correct measure of the
owners' loss."

The finding of the Commissioner is not in accordance with the esti
mate of anyone witness but his report shows that he reached his result
through a consideration of all of the testimony. His conclusion was
arrived at from conflicting evidence and should not be disturbed unless
error or mistake is clearly apparent-Panama R. Co. v. Napier Shipping
Co., Ltd., 61 Fed. 4°8, 9 C. C. A. 553; The Elton, 83 Fed. 519, 31 C. C.
A. 496-which is not the case here. On the contrary, the award is a
conservative one, taking into account the testimony adduced both here
and in England and is consistent with the weight of the evidence.

The following is his report upon this subject, which I adopt:
"There is testimony on the part of her owners to the effect that the Fos

eolia had been a very profitable vessel, and some of the testimony taken by
them in England on the question of value appears to have been largely influ
enced by this fact. Libellants' counsel argues that the value of the vessel
to the owners is a better measure of damages than the estimates of experts,
and quotes from the opinion of Mr. Justice Barnes in the Harmonides. 9 Asp.
Mar. Cases, 354, in which this view iB apparently taken. But the decisions
of our courts are to the effect that this is not the proper test, and that in the
abl!;ence of special circumstances the amount for which the vessel would have
sold in the open market is the true test of value. Nor do I think that because
of our navigation laws greater weight should be given to the London testi
mony than to that taken in New York, since one of the witnesses examined
here stated that the value given by him was that of London, and the other
New York witnesses did not take the navigation laws into consideration as
affecting the value, it being assumed that, for the purposes of the enquiry,
the Foscolia could be as readily sold here as in England.

The Foscolia was an iron steamship built at Newcastle, England, in 1879,
at a contract price of £23,074. Some of the Government witnesses considered
this a large sum to pay for her at that time, and it appears that bids were not
asked for when she was built; but Mr. Burgess, one of the owners, testified
that he knew what values were at that time and believed he got the lowest
rates:. Witnesses for the owners testified that iron vessels have more en
durance than steel vessels, and this has not been disputed by the Government.
The Foscolia was of the double-deck type, with three tiers of deck beams, had
one iron deck and one deck partly iron and partly wood, high forecastle solid,
bridge and high poop. She had compound engines, and her average speed
was 9 knots when loaded, on a coal consumption of 12 tons per day. She was
classed 100 A 1 with a star, in the British Lloyds, which is the highest class
and indicates that she was built under a special survey. She had retained
that class from the beginning, passing the periodical surveys, and she was
entitled to be continued in it as long as her owners complied with the Lloyds
requirements. Her last survey was in September, 1897, about seven months
before her loss, and under it the vessel would have retained her class for
four years, barring accidents. The engines and boilers were the same that
were originally placed in her, but they had been subject to annual inspection,
and in September, 1897, were certified for 12 months. From the time she
was built her owners had spent £12,136/9/6 on her in repairs and renewals,
and the testimony shows that she had been thoroughly kept up.

To prove value, two witnesses were examined in London on behalf of the
owners, and one on behalf of the Government, besides the witnesses who tes
tified here. Their values were given as of May, 1898, when the vessel was
lost.

Mr. Burgess, one of the English owners, whose business and experience
qualified him to testify on the subject, placed the value at £17,000. 'rhis is
the highest estimate given by any witness, and his interest in the matter may
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have led him to place too great a value on the vessel. Moreover, this appears
to be his estimate of her commercial value to his firm, since he says: ''fo
us, a going concern, the steamer was worth at least £17,000.' .

Mr. Gordon, the other London witness for the owners, was an officer of a
company owning a large number of steamships, and had a long experience
in the purchase, ownership and management of steamships. He valued the
Foscolia at £15,000. He states that there was a demand for ships of her
class at that time, not in England, but from foreigners, who were buying
largely; such vessels were well adapted for the Baltic and Black Sea trades,
but were not then being built in England. Mr. Gordon had never been aboard
the vessel, although he had seen her some years before her loss. In explain
ing his method of fixing the value, he said that he took into consideration
his own steamers of similar build·and age, their insured values for that year,
and their earning capacity. He also states that for this particular year,
'the earning quality of the boat is an absolute test of value.' Elsewhere,
however, he disclaimed taking the insured value into consideration as an
element, and said that his estimate was based upon his knowledge of ships
of similar type and size. He seems to have been in error as to the age of
the vessel, since he refers to her as 'practically new' in 1892, when in fact
she was 13 years old. \Vhen asked what, under normal conditions, would
be the percentage of deterioration for a vessel costing £23,074 in 1879, he said
that he could not answer the question with reference to the Foscolia, since
she was probably worth nearer £30,000 than £23,000 in 1881, and in the neigh
borhood of £29,000 when she was 5 years old, because vessel values increased
enormously during that period. .

Mr. Thompson, the London witness examined on behalf of the Government,
was not a vessel owner, but was a surveyor and appraiser of vessels, and a
naval architect and engineer; his experience, extending over some 40 years,
included superintending the construction of ships and frequently testifying
as to ship values in the admiralty courts. He valued the Foscolia at £11,000.
He says, however, that if the owners had gone into the market in May, 1898,
to contract for the building of a similar steamer, the cost would, in his judg
ment, have been about £23,000. He has no knowledge of the vessel beyond
the records in Lloyds' Reb'ister. He said that in fixing the value, he assumed
that she was a good dead weight carrier, that she was in a condition for sea;
that her original boilers were still in her, and that no large structural re
pairs had been recently made; he had kept informed as to actual sales, and
such sales had entered into his computation; the fact that the vessel's boilers
had neover been renewed materially affected his valuation.

Five witnesses were examined in New York on the question of value.
These were Herbert B. Saunders, John Garmey and Arthur H. Clark on behalf
of the owners, and Horace See and Thomas Congdon on behalf of the Gov
ernment. Their estimates ranged from $70,654.68 to $52,500.

Mr. Saunders is a marine appraiser and surveyor for underwriters, and has
acted in this port about 4 years. His knowledge of the Foscolia was derived
from Lloyds' Register, altbough he said that he had seen the vessel and 'went
across her' on one occasion. 'rhere is some confusion in his figures, since
he changed his result once or twice because of inaccurate data on which he
had made his calculations, and enors in computing, but after making his cor
rections he testified that the value was £14,538, or $70,654.68. He worked
out this result by applying a system of deductions for depreciation at various
stages in the life of the ship.

Mr. Garmey is superintendent of the Prince Line, which has a large number
Df cargo steamships plying in various parts of the world, he has bought and
sold vessels and had occasion to value and appraise them. His knowledge
Df the Foscolia was confined to shipping records and other information brought
out in the testimony. He valued her at $63,611.94. His method was to make
a deduction of a certain percentage from her original cost at the date of each
Df the periodical surveys which she underwent, so that when she passed her
last survey, in 1897, these deductions amounted to 40% of her original ~ost;

and finally, on ascertaining that the vessel had run in the iron ore trade in
the last years of her existence, he took off 10% more, for the wear and tear
which hE: considered inddental to this l'ough trade. He said that he ap-
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proached the subject in the attitude of an intending purchaser, and valued
the vessel at what he would have been willlng to pay for her; his estimate
had not been influenced in any way because of the fact that the United States
was at war and was procuring vessels.

Mr. Clark was at one time a master mariner, but has been Lloyds' agent
in New York for the past 8 years; he was in London from 1877 to 1890 as
agent for New York and Boston Underwriters, and has also been chief sur
veyor to the Record of America and Foreign Shipping; he has had to do with
the valuation of vessels in London and keeps posted about vessels in New
York. He valued the vessel at £14,500 or $70,542.50. He had never seen her,
but based his estimate on the surveys and data furnished him. He took the
original cost of £23,000, which, with the repairs, renewals and other expenses
amounting to £12,000, made a total of £35,000, which the owners had spent
on the ship; but in the £12,000 there were a good many items which, although
necessary, did not increase the intrinsic value of the ship, such as survey
ors' fees and dry docking; for this reason he rejected 50% of the £12,000, re
ducing it to £6,000, which, deducted from £35,000, left £29,000; bearing in
mind the high class of the vessel, and the fact that her earning capacity was
not impaired (since she could earn as much money for her owners as a new
ship of her size and type could) but considering that she was 19 years old, he
thought it would be fair to strike of!' half of the amount expended on her, or
£14,500: he was also mindful of the fact that in 1898 ship property was any
where from 25 to 30% more valuable than at present; he also took into ac
count the fact that she had her original boilers, but he found that they did
not carry a very high pressure of steam, and for that reason they would
probably outlast boilers carrying a higher pressure; they had evidently been
kept in good repair, because they were surveyed every year by Lloyds' Reg
ister and still held their highest class as they had originally.

:Mr. See has been a marine engineer and naval constructor for 40 years and
has been connected with well known ship-building and steamship firms as su
perintending and constructing engineer, and from this, and other experience
which he set forth, has become familiar with steamship construction and
values, although he said he never had to do with the actual purchase or sale
in the market of vessels like the Foscolia. He placed the market value at
£10,500, 'or $52,500.' This was based on the surveys, her original cost and
the amount spent on her upkeep. He did not figure on an annual deprecia
tion, but a general depreciation, taking all the elements into consideration;
the boilers showed a depreciation which reduced the working pressure from
GO to 80 lbs., and that should be con:>idered in relation to the hull, also; the
efficiency of the boilers would be impaired, and with the reduced pressure
and a greater coal consumption she would go slower and it would take longer
to make the voyage.

1\11'. Congdon has had an experience as a marine surveyor, extending over
a period of 45 years. Early in life he went through such training as was nec
essary to become certified as a shipwright and ship builder, afterwards was
a Lloyds' surveyor at various ports in England for many years, and for 21
years was principal surveyor for Lloyds' Register in the United States. He
has seen the Foscolia many times, and passed her on one of the surveys, which
he thought was in 1895. He placed the market value at $52,500. He says
that he worked out the percentage of depreciation up to the vessel's 13th
year, at which time he considered her worth from $60,000 to $65,000, and
added: 'Beyond that I think it is unsafe to go, because I don't think there
is any scale, or any man's experience, that will place a percentage of depre
ciation, year by year, for any series of years over that time on comparatively
old vessels. You have to fall back then on what is termed the market value,
what a vessel would fetch if sold, by comparison with other vessels that have
been sold.' He received circulars containing records of sales of vessels abroad,
and it was by comparison with these and with vessels which he himself
had valued that he determined the market value; he had also considered the
condition of the freight market at the time and given the vessel the benefit
of it; she was a fairly good cargo steamer but there was nothing special
about her; in fixing the value, he had given her the advantage wherever he
could, because she was old and not very marketable.

129F.-15
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Where there is such a wide ditrerence· among experienced appraisers, it is
not unreasonable to assume that some of them were biased to a. certain ex
tent in favor of the parties calling them, and that their estimates were un
consciously influenced more or less by a desire to present a favorable case for
their clients. . But it will be seen that the lowest estimate of any witness for
the owners is that of Mr. Garmey, $63,600, and that the highest given by a
witness for the Government is that of Mr. '.rhompson, £11,000, or $53,531.50;
a ditrerence of some $10,000. I am satisfied that the fair market value lies
somewhere between these two estimates. In the three years immediately pre·
ceding the loss of the Foscolta, Mr. Garmey had an experience in the actual
purchase and sale of vessels, which I think gives his testimony a practical
value beyond that of the other experts examined before me. He testified on
cross-examinaton as follOWS:

'Q. Mr. Garmey, have you bought and sold iron vessels'! A. Yes, sir.
'Q. Could you say, roughly. how many'! A. Well, between 1895 and 1898.

for one firm I bought 7. sold 9 and built 3, ranging from 3,000 tons to 6,000
tons deadcweight.'

Under all the circumstances, I think that $60,000 is a fair value for the
Foscolia. and I accordingly allow that sum."

The exception upon which most stress was laid in the argument
was the one relating to interest, as follows:

"Fourth. For that t~e Commissioner did not allow interest upon all the
items of the libellants' damages at the rate of six per cent. from the 28th
day of May, 1898."

It is contended that the disallowance of interest is unjust and ex
cludes the libellants from a full recovery of the damages sustained.
Such appears to be the fact. Without interest, the recovery is only
partial but it is too well established to admit of argument that the
Government is not liable for interest on damage claims in the ab
sence of an express statutory provision or stipulation covering it.
Bunton v. U. S. (C. C.) 62 Fed. 171; U. S. v. Sherman, 98 U. S.
565. 25 L. Ed. 235; Tillson v. U. S., roo U. S. 43, 25 L. Ed. 543;
Harvey v. U. S., 113 U. S. 243, 5 Sup. Ct. 465, 28 L. Ed. 987; An
garica v. Bayard, 127 U. S. 256, 8 Sup. Ct. II56. 32 L. Ed. 159;
U. S. v. North Carolina, 136 U. S. 211. 10 Sup. Ct. 920, 34 L. Ed.
336.

Formerly, Congress adjudicated upon private claims against the
Government, through its Committees, but the great and increasing
volume of claims necessitated some other method of providing for
their investigation and the Court of Claims was established for such
purpose-Act of February 24, 1855, c. 122 (10 Stat. 6I2)-but gen
eral authority was never granted to pass upon collision cases, as
they sounded in tort, and special legislation remained necessary in
each case of such character. St. Louis & Miss. Valley Transp. Co.
v. U. S., 33 Ct. C1. 251, 265. When Congress acted upon such
claims, the Court of Claims was usually selected as its instrument
to ascertain the facts and, in case of liability upon the part of the
Government, to assess the damages. Interest, however, was ex
pressly excluded. Rev. St. p.200 [U. S. Compo St. 19°1, p. 747] :

"Sec. 1091. No interest shall be allowed on any claim up to the time of the
rendition of judgment thereon by the Court of Claims, unless upon a contract
expressly stipulating for the payment of interest."
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The claimants here, while conceding that if the matter had been
referred by Congress to the Court of Claims, interest would not be
recoverable, urge that as it has been sent to an admiralty court,
which ordinarily allows interest as part of the damages, interest
should be granted. The question turns upon the intention of Con
gress. It would seem that under the authorities cited, interest is
not allowable, unless expressly provided for, and there being a com
plete absence of any allusion to interest in the Act, under which the
action has been tried here, it should not be granted. The Commis
sioner says in this connection:

"Libellants claim interest on the various sums allowed. The District Attor
ney insists that interest cannot be allowed, sinre the act under which the suit
was brought did not expressly award interest in the event of recovery by libel
lants.

It is undoubtedly true. that the sovereign cannot be sued without his con
sent, and that interest cannot be allowed against the United States where it
has not manifested its consent that it should be awarded. The act by which
Congress authorized this suit to be brought does not in express terms author
ize the Court to award interest, but libellants' counsel contends that it does
so by implication, inasmuch as it provides that the claim of the owners of
the Foscolia be submitted to this Court 'under and in compliance with the
rules of said court sitting as a court of admiralty,' and that if it should ap
pear that the fault was with the Columbia, the court should determine the
amounts to be paid to the owners of the ship and cargo 'in order to reim
burse them for the losses so sustained.'

It is argued that the reference to the rules of admiralty may be either to
the practice on the instance side of the court or to the procedure in prize
causes, and that in either view interest should be allowed.

Were this a collision suit against an individual, there is little doubt that
libellants would be entitled to interest under the settled practice in this court;
and perhaps it would also be so if the procedure in prize causes were followed.
although the only instance cited in which interest was allowed against the
United States in a prize cause was the Paquete Habana, 189 U. S. 453 [23
Sup. Ct. 593, 47 L. Ed. 900], and there, as counsel states, the admission of the
court that interest was allowable against the Government was only implied.
In the other cases cited, the Government was not a party, and two out of the
three captures were by privateers.

In regard to that portion of the Act which provides that the libellants shall
be reimbursed for their losses, I agree with libellants' counsel that for losses
which occurred six years ago, it cannot fairly be said that the libellants are
reimbursed when they receive the bare principal without the least compensa
tion for the loss of the use of their property or its value during that period;
and I should allow interest for that reason, if I thought interest could be al
lowed against the United States under an Act which does not expressly award
it.

Besides 9. number of decisions of the Supreme Court, the DistrIct Attorney
quotes many expressions from opinions of the Attorney Generals and Comp
trollers of the 1'reasury which he contends support his position. Some of the
opinions of those officials undoubtedly go so far as to say that the award of
interest must be express, that it is never given by construction under an Act of
Congress, and it seems clear that the practice has long prevailed in the depart
ments, of disallowing interest on claims presented for payment. I think that
the Supreme Court has also gone to this extent. It is true that some of these
cases (as in Tillson v. U. S., 100 U. S. 43 [25 L. Ed. 543]), are appeals from the
Court of Claims, and that the subject of interest on claims prosecuted in that
court has been regulated by an Act of Congress to the effect that no interest
shall be allowed on any claim up to the time of the rendition of the judgment
thereon by the Court of Claims, unless upon a contract expressly stipulating
for the payment of interest. Act March 3, 1863, c. 92, § 7, 12 Stat. 706 [U. S.
Compo S1. 1901, p. 747]. But I am referred to no case in which the federal courts
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have allowed Interest against the United States by construction under an act
of Congress; and I have been unable to find any and the Supreme Court has
expressed its views in language so positive that in my opinion an allowance
of interest under the act which permitted this suit would be unauthorized.
In Angarica v. Bayard, 127 U. S. 251 [8 Sup. Ct. 1156, 32 L. Ed. 159], which
was not an appeal from the Court of Claims, the court referred with approval
to the long line of opinions rendered by the Attorney Generals against the
allowance of interest, including those in which it was stated that interest
cannot be allowed unless expressly granted by Act of Congress. The Court
also said:

'The case, therefore, falls within the well settled principle, that the United
States are not liable to pay interest on claims against them, in the absence
of express statutory provision to that effect. It has been established, as a gen
eral rule, in the practice of the government, that interest Is not allowed on
claims against it, whether such claims originate in contract or in tort, and
whether they arise in the ordinary business of administration or under pri
vate acts of relief, passed by Congress on special application. The only rec
ognized exceptions are where the government stipUlates to pay interest and
where interest is given expressly by an act of Congress, either by tile name
of interest or by that of damages.'

I therefore disallow interest"

I consider that these views are sound and should not be disturbed.
Moreover, there is persuasive evidence that Congress intended to

exclude the recovery of interest. While this matter was pending,
another claim for the recovery of damages caused by collision with
a Government vessel was introduced simultaneously in the Senate
and House of Representatives. The Senate bill which especially
provided for the recovery of interest and costs, was first passed.
When the matter was taken up for consideration by the House
Committee on Claims, a report was made as follows:
"56th Congress, House of Representatives.

1st Session.
The Brooklyn Ferry Company of New York.

March 20, 1900.-Committed to the Committee of the Whole House and or
dered to be printed.

Mr. Otey, from the Committee on Claims, submitted the following
Report.

(To accompany H. R. 9499.)
The Committee on Claims, to whom was referred the bill (H. R. 9499) for

the relief of the Brooklyn Ferry Company, of New York, report the same
favorably, and recommend that the same do pass, with an amendment striking
out the words 'with costs and interest', on page 2, line 5.

The claim, amounting to $12,188.04, arises out of a collision which occurred
in the Ea8t River, New York, on the 1st day of August, 1899, between the
ferryboat New York and the U. S. S. Dolphin, a little after 6 o'clock in the
morning. The Dolphin was bound through the East River to Newport, R. I.,
and the ferryboat was proceeding from the foot of East Twenty-third street,
;\>Ianhattan, to her Brooklyn slip, at the foot of Broadway. A serious colli
sion between the vessels happened off about South Third street, Brooklyn.
The ferry company alleges that faults on the part of the Dolphin caused the
disaster in violating a New York law, which is recognized and enforced by the
United States courts, requiring steam vessels navigating the East River, when
not bound to any of the docks or landing places therein, to keep as near as
possible in the center of the river, and not to be propelled in excess of a rate
of speed of 8 miles an hour; also, in violating the United States laws for the
prevention of collisions in not keeping a proper lookout on the forward part
of the vessel, in not stopping and backing her engines when danger of collision
became apparent, in not giving the proper signals with her steam whistle, and
in not navigating in conformity with those she did give.
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The action of the committee in reporting the bill favorably is regarded as
consistent with the policy of Congress, heretofore manifested in extending re
lief to citizens suffering loss from alleged negligence of Government's agents
in this class of cases by giving them an opportunity to establish their claims,
if found to exist, in the United States courts, and as this collision happened
within the limits of the jurisdiction conferred by law upon the United States
district court for the eastern district of New York, and as that court has
had a very large experience in dealing with cases of collision upon the water,
it is deemed the proper forum for the determination of the questions of law
and fact involved in this case. A further reason for conferring jurisdiction
.Ipon that court in this case is found in the legal residence of the claimant
within the district. The policy of Congress to permit citizens having claims
against the Government to sue in their own districts finds expression in sec
tion 2 of the act of March 3, 1887, entitled 'An act to provide for the bringing
of suits against the Government of the United States.' "

After this report, the Senate bill was amended to conform to it,
by striking out the provision for interest and costs, ;n.d a bill was
passed by both houses, of which the following is a copy:
"56th Congress,

1st Session. H. R. 9499.
(Report No. 723.)

In the House of Representatives
March 12, 1900.

Mr. Fitzgerald, of New York, introduced the following bill; which was reo
ferred to the Committee on Claims and ordered to be printed.

March 20, 1900.
Reported with an amendment, committed to the Committee of the Whole

House, and ordered to be printed.
(Omit the part struck through.)

A Bill
For the relief of the Brooklyn Ferry Company, of New York, owner of the

steam ferryboat New York.
Be 'it enacted bll the Senate and House of Representatives of the United

States of America in Congress assembled,
That a claim against the United States of the Brooklyn Ferry Company, of

New York, a corporation organized and existing under the laws of the State
of New York, with its principal place of business in the borough of BrooklyIl,
city of New York, owner of the ferryboat New Yor!" for damages caused ty
collision between the said ferryboat and the United States steamer Dolphin,
in the East River, neal' BrooklJ'n, on the first day of August, eighteen hundred
and ninety-nine, may be sued for by the said ferry company, in the United
States district court for the eastern district of New York, sitting as a court
of admiralty and acting under the rules governing such court, and said court
shall have jurisdiction to hear and determine such a suit and to enter a judg
ment or decree for the amount of such damages, if any shall be fouild to be
due, against the United States in favor of the said ferry company, upon the
same principles and measure of liability, .,.,-itll BSSts l}r:d-i-::.t~1'~::t as in like
cases in admiralty between private parties, and with the same rights of appeal.

Sec. 2. That such notice of the suit shall be given to the Attorney-General
of the United States as may be provided by order of the said court, and it shall
be the duty of the Attorney-General to cause the United States attorney in
such district to appear for and defend the United States.

Sec. 3. That should damages be found to be due the said ferry company, the
amount of a final decree therefor shall be paid out of any money in the United
States Treasury not otherwise appropriated."

The matter under consideration covering the Columbia-Foscolia
collision, was introduced in the Senate and House of Representa
tives before the one covering the Dolphin-New York collision but
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was enacted into a law subsequently. The report of the Senate
Committee on Claims was as follows:

"Calendar No. 112.
Senate.56th Congress,

1st Session.
British Ship Foscolia.

January 17, 1900.-0rdered to be printed.
Mr. Warren, from the Committee on Claims, submitted the following

Report.
(To accompany S. 189.)

The Committee on Claims, to whom was referred the bill (S. 189) for the
relief of the owners of the British ship l!'oscolia and cargo, having carefully
considered the same, submit the following report:

A similar bill to the one now under consideration was favorably reported
by this committee last session and passed the Senate. The Senate bill was
also favorably reported by the HOuse Committee on Claims.

As the committee's report (Senate report No. 1(25) made last session fully
sets forth the facts in the case, your committee adopt said report as their re
port and recommend the passage of the bill.

The report is as follows:
The Committee on Claims, to whom was referred the bill (S. 5000) for the

relief of the owners of the British ship Foscolia and cargo, beg leave to rec
ommend the passage of the bill for the reasons set forth in the letter of the
Secretary of the Navy and accompanying papers.

Navy Department, Washington, January 11, 1899.
Sir: In response to the committee's request, contained in its letter of the

9th instant, for the views and recommendation of the Department in regard
to the Senate bill 5000, for the relief of the owners of the British ship Fos
calia and cargo, I have the honor to state that on the 28th of May last, at
7.30 p. m., the U. S. S. Columbia, while engaged in patrol duty just outside
the harbor of New York and about 12 miles southerly and easterly from the
Fire Island light-ship, came into collision with the British merchant steamer
Foscol'la. The Oolumbia was not seriously injured, but the Foscolia suffered
much damage and sunk nine hours after the collision. There was no loss of
life, the officers and crew of the Foscolia being taken on board the Oolumbia
and cared for and brought into port, but the Foscolia and her cargo were a
total loss.

It appears from the finding of a naval board of inquirJ', convened to inves
tigate and report upon the circumstances attending the collision, that at the
time it occurred and for an hour and a half preViously a thick fog had pre
vailed; that the vessels were both running at reduced speed on account of the
fog; that a proper lookout was kept on both vessels; that the Foscol'la was
exhibiting the usual lights and sounding the fog signal, but that the Oolumbia
had all her lights screened and was sounding no fog signal. It also appears
from the finding of the court that no fault is imputed to any of the officers
or men on board the Oolumbia, and that, aside from the screening of lights
and discontinuance of the sounding of fog signals, everything that could have
been done by them to avoid the catastrophe and to minimize its consequences,
when it became ineVitable, was done.

The testimony adduced shows that the lookouts on each vessel sighted the
other at about the same time, the two· vessels being about 100 yards apart,
and that the Oolumbia was so manamvred that a glancing blow only was re
ceived from the l!'o8colia, and doubtless little injury would have been caused
either vessel but for the fact that the bow of the merchant steamer was
caught upon one of the projecting after sponsons of the cruiser.

Upon careful consideration of the facts reported by the naval court of in
quiry, above mentioned, the Department is satisfied that there is at least
reasonable ground for the contention advanced by the owners of the F08colia
that the collision might have been avoided had the Oolumbia shown the lights
and sounded the fog signals usual under such conditions. The lights and
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signals were, however. dispensed with by the Oolumbia on this occasion for the
reason that the Spanish fleet under the command of Admiral Cervera had not
at that time been located and the ~uiser was then engaged in patrol duty in
the vicinity of the most important ports of the country, New York and Phila
delphia, the points between which she was cruising being Fire Island llght
ship and Delaware Breakwater, and that it was deemed essential to take ex
traordinary precautions, even to the extent of incurring some hazard, in guard
ing against possibilities which might have developed at any moment.

A collision with one of our war ships having occurred under such circum
stances when, for publlc reasons deemed sufficient to justify such action, our
vessel was disregarding the rules of the road at sea, and a valuable merchant
steamer and cargo belonging to a friendly power being destroyed, apparently
without contributory negligence on the part of her officers and crew, it would
seem proper that the losses incident thereto should not be allowed to rest
upon the owners of a private vessel, but that such losses should, on the con
trary, be borne by the United States, provided, of course, that it shall be ju
dicially determined in the courts of the United States that the facts are as
hereinbefore outlined.

Entertaining these views, and inasmuch as it appears that the bill (S. 5000)
prOVides simply for the submission of all matters of fact in the case to the
United States district court for the southern district of New York, sitting as
a court of admiralty, and for the payment of such amount only as may be
adjudged to the claimants by decree of such court, the Department recommends
the bill to the favorable consideration of the committee, section 2 of the bill,
making provision for the prompt payment of the aillount which the court may
find to be due, being deemed proper in view of the fact of the foreign owner
ship of the vessel lost and the desirability of avoiding in such a case the delay
which would result from a resubmission of the matter to Congress for the
necessary appropriation.

In this connection I desire to state that, under date of the 21st of June last,
this Department addressed letters to the Committees on Naval Affairs of the
Senate and House of Representatives, respectively, recommending favorable
action in the matter of the claim of the owners of the F08colia and cargo.

The inclosures of your communication are herewith returned.
Very respectfully, John D. Long, Secretar1J.

Hon. H. M. Teller,
Chairman Senate Committee on Claims, United States Senate.

Navy Department, Wa8hington, June 20, 1898.
Gentlemen: Complying with the request contained in your communication

of the 14th instant, I transmit herewith a press copy of the findings of the
court of inquiry which recently investigated the collision between the U. S.
S. Oolumbia and the steamer F08colia. The Department's action of this date
upon the case is as follows:

'The findings of the foregoing court of inquiry are approved.
'With respect to the claim of the owners of the F08colia for damages, the

Department will request Congress to authorize the submission of such claim
to the United States district court for the southern district of New York for
determination. '

Very respectfully, John D. Long, SeCffetarll.
Messrs. Cowen, Wing, Putnam & Burlingham,

45 William Street, New York OitV.

Finding.
On the evening of May 28, 1898, the U. S. S. Oolumbia, on patrol duty, was

in latitude 40° 20' north, longitude 73° (?)' west, and about 12 miles southerly
and easterly from Fire Island light-ship. At 7.30 p. m. the course was S. W.
~ S., and her speed 6 knots per hour. A thick fog had prevailed since 7 p. m.
and the Oolumbia had all her lights screened and was sounding no fog sig
nal. The British merchant steamer F08colia was at the same time approach
ing on a course E. % S., at a speed which had been reduced to 7% knots on
account of the fog. At 7.38 p. m. the loolwut on the Oolumbia and the man
in the forward chains sighted the F08colia on the starboard bow.
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The officer of the deck of the Oolumbia sounded the steam whIstle twIce, put
the helm to starboard, and sIgnaled the engine rOOIl\ for full speed alwad.
The commanding officer of the OOluntbia, coming quickly from the emergency
cabin, repeated the order for full speed ahead and sounded the siren, the col
lision occurring at the same moment. When the Foscolia was sighted the
two vessels were about 100 yards apart. She had her starboard, port, and
masthead lights set, yet none of these were visible to the Columbia until after
the Foscolia's hull was seen. This i~'accounted for by the fact that the fog
was very dense and daylight had not yet entirely disappeared. The Foscolia
sighted the Oolumbia at about the same time that she herself was seen. The
Poscoria's engines were at once reversed and given full speed astern. Her
helm was put hard aport for starboard, but the distance was so short that
her headway was probably not stopped until the collision occurred. The Fos
colia struck the Oolumbia at the aft sponson on the starboard side, her stem
cutting into five compartments aJ;love the protective deck. ..1. considerable por
tion of her stem was left in the Oolumbia's side.

Measures were promptly taken for the temporary repair of the danwges to
the Oolmnbl:a, and two of the Oolumbia's boats were sent to the asslstanee of
the Foscolia. The Oolumbia remaIned in the locality nine hours, until the
Poscolia sank. There was no loss of life, the crew of the Foscolia being taken
on board the' Oolumbia and cared for and brought to port. The damage;:; to
the Foscolia, occurring through the collision, caused her to sink. The court
finds that the fog whistle of the Fosoolia had been sounded for upward of half
an hour previous to the collision, and that the whistles were not heard on board
the Oolumbia until after the vessel· was sighted. The evidence sho1,fs conclu
sively that the captain, officers, and men of the Oolumbia were attentive to
their duties preVious to and at the time of the collision. The same is true of
the master, officers, and men of the Foscol'ia·.

Opinion.
The court is of the opinion that when the two vessels sighted each other

the distance between them was so small and their speed and relative positions
were such that a collision was unavoidable. If the lights of the Oolumbia
had been displayed it is impossible to state positively whether they would
have been visible to the lookouts on the Foscolia before the Oolwnbia's hull
was in sight, but the court is of the opinion that the hull would have been
first diseovered. 1.'he opinion of the court is, therefore, that the absenee of
the Oolumbia's lights is not an element in the causes which produced the col
lision. Notwithstanding that the fog whistle on board the FoscoUa was not
heard on board the Oolumbia, the court is of the opinion that the Oolwnbia'8
fog whistle might have been heard on board the F08colia had it been sounded.
The court cannot, however, express a positive opinion on the SUbject, owing
to well-known instances of sound being diverted under certain atmospheric
conditions.

The court hav~ng taken into consld€!ration the instructions in the ('ase of
the loss or grounding of a ship of the Navy, as directed by the precept, did
not consider it necessary to call all the officers and crew before it, because of
the fact t1Jat there had been no loss or grounding of a navy vessel. Capt.
James H. Sands, of the Oolumbia, had received positive orders from his su
perior officer in command of the northern patrol fleet to. cruise without lights.
The object of this order was to conceal the presence of his ship from the n's
sels of a nation with which the United States was at war. [See article 445
of the United States Navy Regulations.] Captain Sands directed fog signals
to be suspended for the same purpose. The court is of the opinion that he
was justified in so doing. The court is of the opinion that the collision be
tween the Oolumbia and the Foscolia was, under the circumstances of war,
in no respect due to the fault or negligence of any of the officers or member"
of the crew of the U. S. S. Oolumbia, and therefore it Is of the opinion that no
further proceedings should be had in the matter.

. William P. McCann.
Commodore, United States Navy, Retired, President.

Douglas Roben,
United States Navy, ReUred, JUdge-Advocate."
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S.189.
(Report No. 739.)

In the House of Representatives.
February 22, 1900.

Referred to the Committee on Claims.
March 21, 1900.

Committed to the Committee of the Whole House and ordered to be printed.
An Act

For the relief of the owners of the British ship Foscolia and cargo. Ai..

Be it enacted by the Senate and House of Representatives of the United
States of America in Oongress assembled, .
']'!Hlt the claim of the owners of the British steam$hip FosGQlia, sunk by

collision with the United States steamship Columbia on the evening of May
twenty-eighth, eighteen hundred and ninety-eight, near Fire Island light-ship,
Jor [lnll on account of the loss of said vessel and cargo, may be submitted to
the Unite<1 States district court for the southern district of New York, under
,md in compliance with the rules of said court sitting as a court of admiralty;
aad sllid court shall have jurisdiction to hear and determine and to render
:iudgment thereupon: Provided, however, That the investigation of said claim
;;hlllI be made upon the following basis: First, the said court shall find the
facts attenlling the loss of the said steamship Foscolia and her cargo; and sec
ond, if it shall appear that the responsibility therefor rests with the United
States steamship Columbia, the court shall then ascertain and determine the
amounts which should be paid to the owners respectively, of the Foscolia and
her cargo, in .order to reimburse them for the losses so sustained, and shall
render a decree accordingly: Provided further, That the amounts of the
losses sustained by the master, officers, and crew of the Foscolia may be in
cluded in such decree.

Sec. 2. 'rhat should such decree be rendered in favor of the owners of the
Foscolia and her cargo, the amount thereof may be paid out of any money in
the Treasury and not otherwise appropriated."

It will be seen that when the provision for interest and costs is
stricken out of the Dolphin-New York bill, there is no material
difference between the two bills with respect to interest. Under such
circumstances, it is not perceivable how interest can b.e allowed on
the Foscolia losses, even though it is apparent to the court that
strict justice can not be achieved in any other way. It certainly
was not the intention of Congress to allow interest to foreign own
ers, when refused to citizens of this country under somewhat simi
lar circumstances.

The exceptions are overruled.
[The decision on the merits in this action will be found in 123 Fed.

105.]

The folbwing is a copy of the bill which was subsequently adopted
by both houses:
"'56th Congress,

1st Session.

MORSE et al. v. ST. PAUL FIRE & MARINE INS. CO.

(Circuit Court, D. Maine. April 25, 1904.)

No. 27.
1. MARINE INSUBANCE-UNSEAWORTHINESS-NEW TRIAL.

'tVhere, in an action on a marine policy, a new trial was granted after
verdict in favor of plaintiff on the uncontradicted testimony of two wit
nesses who testified that after the loss they made an examination by bor
ing through the vessel's waterways into the ends of the beams between
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the main and 'fore masts, and found no solid wood, but only mud and
dirty wood, and on the second trial such evidence was again introduced,
and there was no other evidence offered tending to obviate its effect, a
second verdict in favor of plaiiltiffshould be set aside, and a new trial
ordered.

A. Nathan Williams, for plaintiffs.
Charles E. Littlefield. and Arthur S. Littlefield, for defendant.

HALE, District Judge. This suit has already been twice before the
court. It first came before the court on a question raised at a trial
before the jury. Judge Putnam rendered an oral decision, which ap
pears in lZZ Fed. 748. The ,case proceeded, and the plaintiffs re
covered a verdict. The defendant moved to have that verdict set
aside on the ground that it was against the weight of evidence. Judge
Putnam, speaking for the Circuit Court, rendered his decision upon
that question in 124 Fed. 451, granting anew trial. The case then
went to trial a second time before a jury, and the plaintiffs again re-

. covered a verdict. The defendant now moves to have this second
verdict set aside, on the ground that it,. also, was against the weight
of evidence.

The suit is upon an open policy of marine insurance, upon a cargo,
on a voyage from Calais, Me., to Philadelphia. The only defense sub
mitted to the jury was that the vessel was unseaworthy at the time
the risk was to commence. At the second trial of the case, more tes
timony was submitted; but the language of Judge Putnam, in rela
tion to the issues before the jury, and as to the general character of the
defense, is true, also, with reference to the case at its second trial.

'The court granted a new trial for reasons stated at page 454. After
referring to the testimony of two men who examined the vessel, the
court says:

"What we rest on is the evidence furnished by them of particular facts of
a fundamental and serious character, which the plaintiffs made no attempt to
.contradict by proofs, the .force of which, also, they have not undertaken to
obviate at bar, or in the brief which has been submitted to us. One of these
witnesses tllstified as follows: 'We bored down through the waterways, strik
ingintd the ends of the lower deck beams,and, if I remember aright, into some
of the timbers, too; and we couldn't find any sound wood at all-nothing but
mud and rotten wood.' The other one testified as follows: 'And we bored
down in the waterway till we struck the end of the beams, and we couldn't get
any sound wood whatever. It was a kind of mud and dirty wood, that came
right up into the barrel of the auger, and stayed there. They bored from the
mainmast to the foremast.' WelaY.aside the characterization of what came
up out of the borings, but we are compelled to accept the uncontradicted state
ments that the vessel was bored through her waterways, through the ends of
the beams, and at some points into the timbers from the mainmast to the fore
mast, and that no sound wood was found. We also observe on the fact that
the recol'd is absolutely lacking in evidence of any other borings made either
by the plaintiffs or by the defendant,a:qd we cannot reject the well-known
<:onsideration that this is the ordinary' and most efficient way of determining
whether or not a vessel is sound. Notwithstanding the observations we
Inade with reference to the jury, it will be borne in mind that this evidence,
as the result of boring the vessel, stands uncontradicted and unexplained;
'and, whatever' may be the condition of her planking, a vessel with a frame
'such as was exhibited by these borings cannot be regarded as seaworthy.
Consequently either the jury failed to properly note this evidence, or to con
nect it with the definition of 'seaworthiness' as given by us. Public policy
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requIres that courts shall not encourage the navigation of the ocean by eraft
in such a condition as this evidence shows this vessel to have been In. There
fore, on the strength of the testimony of these two witnesses, disclosing a fact
which speaks for itself, and overlaps all the other facts in the record, and
which stands absolutely uncontradicted, either directly, indirectly, or by in
ference, we are compelled to grant the defendant's motion. Of course, it is
to be understood that our decision is based strictly on the case as it now
stands, so that on a new trial the proofs which now control us may be di
rectly met or avoided in such manner as to put this particular portion of it
beyond the reach of the court on another motion for a new trial, if one is
made; precisely as all the rest of it is beyond such control of the present
record."

The testimony on which the new trial was granted by Judge Putnam
was that of John 'vV. Cann, a surveyor and inspector, and Alexander
Fisher, a repairer and builder, of towboats, RCOWS, and yachts. The
testimony of these witnesses consisted of depositions, and was the
same at the second trial as at the first. As will be seen from the quo
tation which we have made from the former decision of the court, it
consisted of testimony of Cann and Fisher that they bored through
the waterways into the ends of the lower deck beams, and into some
of the timbers from the mainmast to the foremast, and that no sound
wood was found. They also testified to further examinations at the
"bottom part of the vessel"; but, confining ourselves only to the tes
timony commented upon by the court at the former trial, it is sufficient
to say that no proofs were submitted at the second trial to contradict or
explain that testimony, or in relation to the distinct subject-matter upon
which the new trial was granted. Testimony was offered tending to
show that the vessel had been new sealed and other repairs had been
made below her under deck in 1897, and that there had been repairs
from time to time upon her, and that she had been kept in repair.
But all this testimony appears to relate to her condition before the
examination made by Cann and Fisher; and no proofs are presented
of any boring into her timbers below her lower deck or near the places
testified to by these gentlemen; so that it still remains true that the
testimony which is commented on by the court in the first application
for a new trial is the only testimony relating distinctly and expressly
to the condition of the vessel's lower beams and to the lower part of
her frame. The decision of the court in the former trial is the de
cision of a judge not only of great learning in the law, but of great
experience in all matters relating to vessels and maritime affairs. He
found distinctly that "a vessel with a frame such as exhibited by these
borings cannot be regarded as seaworthy." He laid great stress upon
the condition of the lower part of the vessel, as shown by the testi
mony upon which he based his decision.

After a careful examination of all the testimony presented to the
jury at the second trial, we are compelled to decide that the record
does not show anything relating to the subject-matter on which the
new trial was granted to materially change the facts which were be
fore the court at the former hearing, and which led the court to grant
a new trial. We must come to the same conclusion to which the
court then came. Judge Putnam in his opinion gives a summary of
the rulings of the court in this circuit with reference to new trials.
From that summary, and from the current of decisions in the federal
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courts, it is dear that a court, in order to set aside a verdict-espedan,.
a second verdict-should be without any doubt as to what it ought to
do in the premises.

In Wright v. Southern Express Co., 80 Fed., at page 91, Judge
Hammond, speaking for the Circuit Court, said:

"Notwithstanding there have been two verdicts in this case in favor of the
plaintiff, the court is constrainedly of the opinion that the jury may be en
tirely wrong in its finding. * * * Unquestionably this case is not one for
the direction of a verdict, but, on the contrary, is distinctly a case which
ought to be submitted to a jury. But it does not follow, because it ought to
be submitted to a jury, that the court should let the verdict stand, nor even
two verdicts, possibly not three or more, if at each succeeding trial the proof
should be precisely the same, and no stronger for the plaintiff at the last than
the first trial."

In Felton v. Spiro, 78 Fed., at page 582, 24 C. C. A. 327, Judge Taft,
speaking for the Circuit Court of Appeals, said:

"We come, then, to the question whether a federal court in which a jllrr
has rendered a verdict has the power to set aside a verdict, when, in it,
opinion, it is contrary to the decided or overwhelming weight of the evidence,
and, in the exercise, of a legal discretion, may properly do so. Upon this
point we have not the slightest doubt In an elaborate and most carefUlly
considered opinion, Judge Lurton, speaking for the court, points out the dis
tinction between that insufficiency in law of evidence to support an issue
which will justify a peremptory instruction by the court, and that insufficiency
in fact of evidence, when weighed with opposing evidence, which, while not
permitting a peremptory instruction, will justify a court in setting aside a
verdict based on it, and sending the parties to another trial before another
jury." •

He then quotes the opinion of Judge Lurton found in Mt. Adams
Co. v. Lowery, 74 Fed. 477, 20 C. C. A. 609:

"We do not think, tllerefore, that it is a proper test of whether the court
should direct a verdict that the court, OJ;l weighing the evidence, would, upon
motion, grant a new trial. A judge might, under some circumstances, grant
one ne\v trial and refuse a second, or grant a second and refuse a third., In
passing on such motions, he is necessarily required to weigh the evidence,
tlJat he may determine whether the verdict was one which might reasonably
have been reached~ ,But in passing upon a motion to direct a verdict, his
functions are altogether different. In the latter case we think he cannot
properly undertake to weigh the evidence. His duty is to take that view of
the evidence' most favorable to the party against whom it is moved to direct
a verdict, and from that evidence, and the inferences reasonably and jus
tifiably to be drawn therefrom, determine whetl1er or pot, under the law, a
verdl.ct might be found for the party having the onus."

In the case before us there was much more evidence submitted at
the second trial than at the first. There was much testimony of ex
aminations of the ship and of borings, but at different parts of the
ship from that covered by the testimony of Cann and Fisher, upon
which the new trial was ordered. The new testimony related to ex
aminations and borings, but not to the condition of the ship below the
lower deck, in her lower beams and lower framework. The proofs
which seemed vital to Judge Putqam have not been met by any testi
mony offered at the second trial.

The verdict is set aside. A new trial is ordered.
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In re GEISER.

In re McGRATH.

(District Court, D. Montana. April I, 1904.)

1. BANKRUPTCY-CONSTABLES-LEVY-SURPLUS-PAYMENT.
A constable, after having sold a debtor's property on execution, re

turned the execution as satisfied, and alleged that he had returned the
surplus to the purchaser at the sale. The debtor having become bank
rupt, his trustee demanded such surplus. The constable, on being cited
to show cause why he should not pay the money, testified that he had
never received the same. Held, that if he sold the property on credit,
or failed to collect the amount bid, he was prima facie liable for the
surplus to the execution debtor, and was therefore properly adjudged to
pay the same to tile trustee..

In Bankruptcy.
Sanders & Sanders, for Drake, trustee.
Davies & Haskins, for McGrath.

KNOWLES, District Judge. In this case it appears that there was
a suit brought in the justice's court of Silver Bow township, Silver
Bow county, Mont., before John Doran, a justice of the peace, by W.
M. Montgomery & Co., against said George F. Geiser. The com
plaint and an affidavit and undertaking in attachment were filed Au-'
gust 27, 1903, and the summons and writ were duly issued and placed
in the hands of John McGrath, constable, for service, and he executed
the writ of attachment by levying the same, and taking into his pos
session certain personal property belonging to the said defendant,
George F. Geiser, consisting of fixtures, tools, and appliances used by
said defendant in connection with a butcher shop and business, and
also upon some perishable goods, consisting of fresh and salt meats,
fis]" etc. During the pendency of this suit and before a judgment was
entered therein, said McGrath, as constable, sold certain of the prop-
erty as perishable, and realized $67.50 from the sale thereof. Out
of the sum realized, he paid $8 as compensation to a keeper of the
property, and the balance, $59.5°, he paid over to Justice Doran, to
await the final disposition of the suit. On September 2, 1903, a
judgment was made, given, and entered in favor of said 'vV. M. Mont
gomery & Co., plaintiffs in said suit, and against said George F. Geiser,
defendant, for the sum of $19749 damages and costs, and on September
2, 1903, an execution was duly issued upon said judgment and deliver
ed to the said John McGrath, constable, and under it said McGrath
sold the remaining personal property of the defendant at public sale on
September 8, 1903, to one A. P. Henningsen, for $400, who was the
highest and best bidder therefor, and said McGrath delivered said
property to said Henningsen. Pending the suit one Charles Hartneck
filed his labor or wage claim under the statute, which claim was al
lowed in the sum of $62.50. Out of the moneys realized from said
sale under said execution, the said McGrath paid in the sum of $209.19,
the amount of said judgment, costs, and interest, and retained $19.64
for his expenses and costs, and paid the labor claim of said Hartneck,
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in the sum of $62.50, and returned said execution as satisfied. The
total amount of the judgment, costs, interest, accruing costs, and of
said labor claim was $291.33. This would leave a balance in his hands
of $176.17, and this amount, in hi~ return made by said McGrath, he
alleges, was paid back to said A. P. Henningsen. In the meantime, and
on the 23d day of September, 1903, upon a petition in involuntary bank
ruptcy proceedings fil'ed in this court by certain of his creditors, said
George F. Geiser was duly adjudged a bankrupt, and Frederick H.
Drake was on the 12th day of October, 1903, duly appointed as the
trustee of the estate of said bankrupt, Geiser; and, upon qualifying
as such trustee, said Drake made demand upon said McGrath for the
payment to him of the said sum of $176.17, as a part of the estate of
said bankrupt. Said McGrath failed, neglected, or refused to pay said
sum, or any part thereof, to said Drake, who made complaint to'Thomp
son Campbell, one of the referees in bankruptcy of this court, to whom
the said bankruptcy matter had been referred; and thereupon said
Campbell issued an order to show cause, requiring said McGrath to
appear before him and show cause why he should not pay over and
surrender to said Drake the balance of $176.17 in his hands as the pro
ceeds of his execution sales. This order was duly served upon said
McGrath, and he appeared in person and by attorney before the ref
eree and answered, and asked to have the proceedings on said order
continued, in order that he might make amendment of his return on
said execution. As to what matters he expected to amend, said return
does not appear. He seems to have had plenty of time in which to
amend his return, but no amended return was presented to the court.
Upon the hearing had before the referee, said McGrath was ordered
to pay said balance to the trustee. He again failed to pay over this
balance, and thereupon he was adjudged to be in contempt, and the
matter was certified to this court by said referee. The evidence of
the defendant shows that he received the sum of $67.50 specified above,
and that he sold the remainder of the bankrupt's property for $400.
He denies, however, that he received this $400, or any part thereof. It
also appears that he delivered the said property so sold by him to said
Henningsen.

A sheriff who fails to collect the amount of a bid made at an execution
sale is prima facie liable to the execution debtor as for a neglect of duty.
Murfree on Sheriffs, § 999a. If an officer sells the property on credit,
without authority, he and his sureties are liable for all loss. Murfree,
supra, § 993a. To the same effect is Maddox v. Rader, 9 Mont. 126,
22 Pac. 386. It appears from these authorities that if the defendant in
this case sold the property to Henningsen on credit, or in any other
way than for cash, he made himself liable personally for the amount
of the bid made by said Henningsen. In fact, he would be estopped,
under such circumstances, to claim that he never received any money
for the property. The effect of this would be to place the defendant in
the same position in which he is found by his return upon the execution,
and I am not called upon to determine whether or not defendant, as
between himself and the trustee of the bankrupt's estate, was not ab
solutely bound by his return. In law, the defendant would be found
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to have $176.17 of money in his possession, which, under the statute
law, he is required to account for. He did not pay the same over to
the bankrupt, Geiser, nor to the justice's court in which the aforesaid
action was pending, and he has not paid the same over to the trustee
of the bankrupt's estate. Having been ordered to pay said sum to the
trustee by Thompson Campbell, Esq., one of the referees in bank
ruptcy of this court, and, having failed to do so, adjudged in contempt,
and the matter certified up to this court. The defendant now urges
that he should not be punished for contempt, because he is a poor man,
with a large family, and unable to comply with the orders of the court.
The defendant's affidavit upon this point is unsatisfactory. In his re
turn to the execution he stated that he had paid the money over to Hen
ningsen. In his evidence before the referee he swears that he never
received the money. If he paid this $176.17 over to Henningsen with
out any order of court, or if he failed to collect this sum from Henning
sen at the sale made to him, he has voluntarily placed himself in a
position where he cannot comply with the orders of the court, and thus
becomes liable to its command to perform his duty. See Rapalje on
Contempts, § 17; Galland v. Galland, 44 Ca1'. 475, 13 Am. Rep. 167;
People v. Salomon, 54 Ill. 39. It does not appear that the defendant
cannot collect this money from Henningsen, and there is no reason why
he should not make some endeavor to do so. Henningsen has no right
to this money, according to his statement. I think, therefore, the judg
ment and order of the referee that the defendant be found guilty of
contempt must be affirmed. If at any time it should satisfactorily ap
pear that the defendant is absolutely unable to pay over this money, the
court will consider it.

I t is therefore ordered that the defendant, John McGrath, be, and
he is hereby, required to pay the said balance of $176:17 to Frederick
H. Drake, the trustee of the estate of George F. Geiser, bankrupt,
within five days, or if he shall fail within said time to make such pay
ment, that said John McGrath be committed to the custody of the
United States marshal for the District of Montana, and be imprisoned
until he shall fully comply with this order; and that said McGrath pay
the costs of this proceeding.

Ex parte HOUGHTON.

(Circuit Court, D. Maine. April 9, 1904.)

No. 162.

1. ARMY AND NAVY-ENLISTMENT OF MINOBS-~ECESSITY OF PARENTS' CON
SENT.

Under the laws of the United States a minor cannot lawfully be en
listed in any branch of the niilitary or naval service without the consent
of his parents, and one who has so enlisted by misrepresentingbis age
will be discharged by writ of habeas corpus at suit of his.. parents.

2. SAME-DISCHARGE ON HABEAS COBPUS-J"UBISDICTION OF CIVIL. COUBT
FIRST ATTACHING.

Where a petition for habeas corpus for the discharge of a minor from
the military service on the ground that he enlisted without the con-
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sent of his parents has been served, the court Is not deprived of juris
diction to discharge the minor by his subsequent arrest by the military
authorities on the charge of fraudulent enlistment.

Habeas Corpus.

Frank D. Marshall, John C. Stewart, and J. M. Maloney, for peti
tioner.

Isaac W. Dwyer, U. S. Dist. Atty.

HALE, District Judge. This is a petition of Patrick Houghton
for habeas corpus. It is heard on an agreed statement of facts, as
follows:

"It is agreed on behalf of the petitioner and of the United States that Wil
liam Houghton was enlisted at Kittery, Maine, June 6, 1903, by Captain R. N.
Lane, for four years; that at the date of said enlistment he represented his
age to be twenty-one years and six months; that he has been in the service
of the United States from said 6th day of June, and is now in said service;
that he is the son of Patrick Houghton and Mary T. Houghton, citizens of
Massachusetts; that said William HOllghton was born in Boston, August 10.
188'±; that he enlisted without the consent of his parents or guardian; that
said William Houghton is now under arrest pending charges of fraudulent
enlistment, and that said arrest was made and charges preferred since the
service of the petition for habeas corpus in these proceedings."

The statutes of the United States make it clear that it is the will
of Congress that minors shall not be enlisted in any branch of the
service without the consent of their parents. In the case of Mc
Nulty and Clement, 2 Low. 270, Fed. Cas. No. 8,917, Judge Lowell,
in this circuit, held that under the laws of the United States a minor
cannot be lawfully enlisted in the marine corps without the consent
of his parents. Under section 1117, Rev. St. U. S. [U. S. Compo
St. 1901, p. 813], Congress requires the written consent of parents
for the enlistment of minors in the militarv service. Under the stat
utes r<';.ferred to in Judge Lowell's decision, just cited, Congress has
made clear its intention that the consent of the parents is necessary
for the enlistment of minors in any branch of the United States
military or naval service. The decision of Judge Lowell, which we
have quoted, applies distinctly to the enlistment of minors in the
marine corps. It appears by the agreed statement in the case at
bar that the minor, William Houghton, is now under arrest pend
ing charges of fraudulent enlistment, and that said arrest was made
and charges preferred since the service of the petition for habeas
corpus in these proceedings. This arrest refers clearly to an arrest
by the military authorities, but it appears affirmatively that such ar
rest was made and the charge preferred since the jurisdiction of
the United States attached in these proceedings. The rule of the
federal courts in this circuit touching this matter of jurisdiction is
settled by Judge Putnam in Re Carver (C. C.) 103 Fed. 624, where,
at page 626, Judge Putnam says:

"True it is that it seems to be well settled by the decisions, and it is also
consonant with the rules of law framed to prevent unseemly conflicts between
different judicial tribunals, that, ordinarily, where charges have been pre
ferred, and the court-martial having jurisdiction has been ordered, and the
person charged has been held to answer, the jurisdiction which attaches in
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favor of the court-martial will exclude that of a civIl tribunal In which pro
ceedings for a writ or habeas corpus may afterwards be commenced. Under
such circumstances the civil tribunal must wait until the court-martial has
concluded its proceedings, and even until the sentence, it any, imposed by the
court-martial, has been worked out."

But in the case at bar the military authorities did not take any
action until the jurisdiction of this court under these proceedings
had attached. In the case of George F. Harris, petitioner for writ
of habeas corpus, recently decided in the Supreme Court of the Dis
trict of Columbia, the court found that when Harris, the minor, en
listed in the marine corps of the United States, he was a minor 19
years old, and was living at home with his father; that the arrest
by the military authorities did not occur until after the service of
the writ of habeas corpus had been made. The court discharged
the minor. In the case before us it is clearly the duty of this court
to exercise its jurisdiction and to grant the prayer of the petitioner.

The decree must be: Prayer of petitioner granted; writ of ha
beas corpus to issue, returnable forthwith.

UNITED STATES v. CLARK et aI.

(Circuit Court, D. Montana. April 1, 1904.)

No. 209.

1. LANDB-ENTRY-FRAUD-PLEADING.
A bill by the United States alleged that public land in controversy had

been entered by certain persons, acting in collusion with defendant C.,
for the purpose or obtaining title to the land and conveying the same to
defendants; that the entries were made by fraud and misrepresentation,
to which C. was a party; that C. acted for himself and the other defend
ant, who well knew, at the time the land was conveyed to him by C., all
the facts constituting the fraud, and that the land had been entered in
violation of the laws of Congress, and that the entrymen had entered the
Bame for hire, on speculation, for the purpose or enabling defendants to
obtain title In violation or the laws of Congress. Held, that such bill
stated a sufficient cause of action against both defendants.

2. SAME-PARTIES.
The entrymen by whom the land had been conveyed to defendants be

fore patents issued were not necessary parties to the bill.
3. SAME-MULTIFARIOUSNESS.

Where several entrymen on public land conspired with defendant C. to
make their entries for the benefit of C. and his codefendant, to whom the
land was subsequently conveyed, a bill to set aside such entries as fraud
ulent was not multifarious in that each of such entries was a separate
transaction.

See 125 Fed. 774.
P. C. Knox, Atty. Gen., M. C. Burch and F. A. Maynard, Special

Asst. U. S. Attys., and Carl Rasch, U. S. Atty.
W. M. Bickford and W. A. Clark, Jr., for defendants.

KNOWLES, District Judge. The United States, as complainant,
sues the defendants, William A. Clark and Robert M. Oobban, in

129F.-16
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this. action, to declare void, and to declare canceled arid held for
naught, certain patents for certain lands situated in the District of
Montana, and purchased by some 50 persons from the United States
under the so-called "Timber and Stone Acts"; and also to compel
the said Clark to release and convey his purchased title, and all in
terest claimed by him in and to said lands, to the United States.

To the bill of complaint filed herein the said defendants have in
terposed separate demurrers, the grounds thereof being substan
tially the same, and are: (I) That said bill of complaint does not
state facts sufficient to constitute a cause of action, either at law
or in equity in favor of the complainant and against the defendants.
(2) That there is a want of proper parties defendant to said bill, in
this: That the said bill charges a joint conspiracy between several
different parties, and alleges an agreement and contract withcer
tain parties who made entry or entries under a law of the United
States approved June 3, 1878, 20 Stat. 88, whereby the said parties
agreed to sell and transfer their lands before making eptries of said
lands under said law. That Susan Alford and 49 others are named
as parties who entered said lands under said law, and that each com
mitted a fraud against the United States in the making of their said
entries. (3) That thebill is multifarious and improperly confounds
distinct demands, in that each of the entry men and women men
tioned in said bill of complaint made a separate and distinct entry
of a particular tract of land, which is set forth and described in said
bill, and that each of the said entries is based upon a separate and
distinct set of facts, and has no relation to any other entry men
tioned in said bill.

Sufficient facts are set forth in the bill to show that the several
parcels of land entered by. the entry men and women named in the
bill were procured from the United States by fraud and misrepre
sentation, and that the said Cobban was a party to these frauds;
and it is also stated that the said Cobban acted for himself, and for
the use and benefit of Clark. It is also charged that. the defendant
Clark well knew, in a general way, if not in detail, at the time the
said conveyances to all of said lands were made to him by the said
Cobban, the facts constituting the frauds alleged to have been com
mitted by the said entry men and women and said Cobban, and
well knew, and had good cause to know, that the said lands had
been entered in violation of the laws of Congress under which the
·said entries were made, and that the said several parties had entered
the same for hire and upon speculation, and for the purpose of en
abling him, the said defendant Clark, through the said Cobban, to
procure title from the United States to the same by evasion and vio-

. lation of said laws of Congress. Under these allegations it would
appear that there is a good cause of action against both Clark and
Cobban. Cobban, it appears from the bill, obtained a conveyance
of the said lands from the entry men and women, and conveyed
the same to Clark, and it is claimed they were acting together in
the procuring of title to these lands. . Considering these allegations,
I hold that the bill does state facts sufficient to constitute a cause of
action.· .
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Under the second ground, that there is a want of proper parties
defendant to the bill, the claim is made that all the persons who
made the entries named in the bill should have been joined with
Clark and Cobban as defendants. The bill shows that patents were
issued to these parties, that before patents issued they conveyed the
lands to Cobban, and that Cobban subsequently conveyed the same
to Clark. Under and by virtue of the statute law of Montana, the
title subsequently obtained by these parties inured to the benefit of
Clark. A fraudulent grantor of land, as he has no further interest
therein, is not deemed a necessary party to a suit brought to set
aside the conveyance. I Beach, Mod. Eq. Pro § 72; Dunn v. Wolf
et al. (Iowa) 47 N. W. 887. In the case of Northern Pacific R. R.
Co. v. Kindred (C. C.) 14 Fed. 77, an action was brought to set aside
certain deeds fraudulently obtained for certain lands of the North
ern Pacific Railroad Company. In that case it was insisted that the
parties who first received a conveyance of these lands, and after
wards conveyed them to Kindred, should have been made parties.
In considering this matter, Judge McCrary said:

". • • The only necessary parties are the persons who have some pres
ent interest in the controversy, and against whom the complainant has a right
to decree for relief. The persons who are alleged to have been used as the
instruments of the frauds, and who have, in pursuance of the conspiracy, con
veyed to others the title which was once vested in them, are not necessary
parties."

See, also, Cherokee Nation v. Hitchcock, 187 U. S. 294, 23 Sup.
Ct. II5, 47 L. Ed. 183.

The next point presented is that the bill is multifarious. The
claim is made that each one of the entries made by each one of the
parties making the same is a separate and distinct act, based upon
a separate and distinct set of facts, and has no relation to the other
entry mentioned in said bill. In the case of Hayden v. Thompson,
71 Fed. 60, 17 C. C. A. 592, it was held that, where a bill charged
that separate stockholders of an insolvent national bank had received
eeparate dividends, they could be charged in a bill in equity by its
receiver with holding the money each had received in trust for the
creditors of the bank. In that case each stockholder had received
a separate dividend upon a separate amount of stock. That, upon
the facts, would seem to be a stronger case in support of the conten
tion of the defendants than the one at bar. The Circuit Court, on
the argument on the demurrers, held, in favor of the defendants, to
the effect that the bill was multifarious (67 Fed. 273); on appeal,
the decision of the court below was reversed. In N. P. R. R. CO.
V. Kindred, supra, it was held that, where the bill charged a con
spiracy entered into for the purpose of obtaining the complainant's
lands for less than their value, through the fraud of its agents, a
bill was not multifarious because each particular transaction charged
is several in character and distinct from all the others. In the case
at bar a conspiracy is alSO! charged. In 1 Beach, Mod. Eq. Pro §
134, the author says:

"There is no such general principle that distinct matters between the same
parties, and who sue or are sued, cannot properly be united in tpe same bill.
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On the contrary, there are several cases in whfch It has been held that matters
of the same nature and between the same parties, although arising out of dis
tinct transactions, may be joined in the same suit,"

See, also, Id. § 129.

The suit in this case is against two defendants, while the transac
tions by which title was obtained from the United States were sepa
rate; still the cases are all much alike; the grounds for relief in
each case are the same, and the uniting of all of them in one action
prevents a multiplicity of suits, and I can see no good reason for
requiring 50 separate suits when one will accomplish the same purpose
fully. As to multifariousness it is said: "It is almost universally
declared that every case must be governed by its own circumstances,
and the question is left to the discretion of the court." Section II5,
Beach, supra.

For the foregoing reasons, the defendants' demurrers must be,
and the same are hereby, overruled.

McFARLAND v. STATE SAVINGS BANK et aL

(Circuit Court, D. Montana. April 1, 1904.)

No. 225.

1. DECREE PRO CONFESSO-VACATION.
'Where a bill was taken pro confesso on demurrers being treated as

insufficient for failure of the parties to make the affidavit required by eq
uity rule 31, but no final decree could have been entered in favor of the
complainants until one of the defendants who had not been served had
been brought in, and defendants' failure to have the demurrer verified
was the result of a mistake caused by lack of knowledge as to the proper
mode of procedure in equity, defendants, on presenting answers on the
merits, should be entitled to have the decree pro confesso vacated on pay
ment of the costs of the suit to the date of their application.

Alex Mackel, for plaintiff.
McBride & McBride, for defendants.

KNOWLES, District Judge. The complainant, G. O. McFarland,
filed his bill of complaint in this court on October 12, 1903. All of the
defendants named in the bill, except Lulu F. Largey, were duly served
with process, and appeared in the case, and filed demurrers to the
bill, alleging several grounds of objection to the same. The solicitors
for the appearing defendants certified that, in their opinion, their de
murrers so interposed were well founded in point of law; but no affi
davit was made by any of the defendants that said demurrers were not
interposed for delay, as required under the provisions of equity rule 31
of the Supreme Court.

Complainant caused these demurrers to be set down for a hearing.
Subsequently, however, but during the present term of court, he en,
tered an order for taking the bill pro confesso. This action on the
part of complainant treated the demurrers as of no force, on account
of the failure of the parties to make the affidavit required by equity
rule 31, supra. The appearing defendants now ask to be let in to file
answers to the merits of the suit.
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It is evident from an inspection of the bill that no decree fully de
termining all the rights of all the parties to this controversy can be
had until Lulu F. Largey, one of the defendants herein, has been served
with process. Under these circumstances, the complainant, at present,
can have no final decree as against these appearing defendants.

As to the 1,000 shares of stock which it is charged should be held
in trust for complainant, it does not appear as to who holds the same,
be it Lulu F. Largey, Thomas M. Hodgens, or the State Savings
Bank. It appears that this stock was assigned to Lulu F. Largey, and
that she was to use the same as collateral security in obtaining a loan
of money from the State Savings Bank. Whether it was so used is
not disclosed by any allegations contained in the bill. \Vhether the
State Savings Bank now holds said stock as a pledgee is also not dis
closed by the bill.

There are certain interrogatories propounded in the bill to be an
swered by the defendants, but, in the matter of presenting these inter
rogatories, complainant fails to conform to the requirements of equity
rule 41. No memorandum is found at the foot of the bill, requiring
each of the defendants to answer any specific interrogatories. There
are a good many other defects in the bill that might be noticed, which
might cause some confusion in making answer to the same.

The defendants claim to have been surprised and to have made a
mistake on account of rule II of this court, which requires a demurrer
to be certified to by counsel, as in equity rule 31, but does not require
an affidavit of good faith by one of the parties interposing the de
murrer. This rule is placed under the head of common-law rules, and
should not have been confounded by counsel with the rules governing
equity proceedings. On account of the confusion made by this rule.
it has been abrogated by the Circuit Court several years ago. Still it
has been quite a common mistake on the part of attorneys who have
been educated under the code system of pleading to fall into this er
ror. In S Ency. PI. & Pro IOq, it is said: "Mere orders pro con
fesso are opened, much as a matter of course, upon a showing of sur
prise and a meritorious defense." Again, Id. p. lOIS: "A decree pro
confesso may be opened, and the defendant let in to answer, where his
failure to appear or ans\ver was due to the negligence of his solicitor."
\Vhilst I cannot say in this case that there was any negligence on the
part of the solicitors for these defendants, still there was a mistake,
by reason of a lack of knowledge as to the proper mode of procedure
on the equity side of this court, occasioned, perhaps, by the aforesaid
common-law rule 11 of this court. The defendants have presented
separate answers on the merits, and I think the case ought to be heard
on the merits. It is a case involving a very considerable amount, and,
under the circumstances presented, calls for some leniency and liberal
ity on the part of the court. Leave is therefore given to the defend
ants to file their answers, upon the condition, however, that they pay
the full amount of the costs thus far incurred in this suit.
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MIDVALE STEEL CO. v. CAMDEN IRONWORKS.

(Circuit Court, E. D. Pennsylvania. March 30, 1904.)

No. 53.

1. PLEADING-SUFFICIENCY OF DECLARATION-MoTION FOR JUDGMENT.
A plaintiff is not entitled to judgment on the pleadings for tbe price

of articles which plaintiff was to manufacture and deliver to deft'udant.
where it appears from the face of the letters alleged to constitute the
contract, which are set out, that the price was not to be due until a
certain time after the articles were delivered, and it does not appear that
they ever were so delivered.

On Rule for Judgment for Want of a Sufficient Affidavit of Defense.
Thomas Leaming, for plaintiff.
H. Gordon McCouch and R. C. Dale, for defendant.

"Accepted subject to specifications
accompanying this propolSal,"

J. B. McPHERSON, District Judge. Upon this motion I cannot
take into account the correspondence that passed between the parties a
year and a half after the contract was made. It may be competent
evidence on the trial for SOme purpose, but it certainly does not form
part of the contract itself, and is not properly on the record. Confining
myself, therefore, to the other writings that are attached to the plaintiff's
statement, I find an apparently unqualified agreement that the price
of the forgings was not to be due until 90 days after they were delivered
f. o. b. at Cincinnati, Ohio. As it is undisputed that no such delivery
has been made, the plaintiff's suit seems, therefore, to be premature.
Of course, a different situation may develop on the trial of the case. I
am speaking now only of the effect of the two letters dated January 27
and February 20, 1902, and of the specifications dated January 25,
1902. The letters are as follows:

"Philadelphia, January 27, 1902.
"The Camden Ironworks, Camden, N. J.-Gentlemen: Referring to your

valued favor of the 3rd instant. in which you enclose blue prints of shafts
and connecting rods, your Nos. 8314, 8320 and 8301, which are duplicates of
drawings furnished us some time ago, also a duplicate copy of the specifica
tions for shafts and rods, all as requested by us of your Mr. Lewis. We have
gone carefully over the verbal quotation made by our Mr. Bowen, and we now
submit the following prices: 4 Crank shafts, finished complete, as per B/P
e-830l, 13%.c. per lb. 4 1. P., 4 H. P. and 4 L. P. connecting rods; finished
complete as per B/Ps # 8320 and # 8314, 23'Ulc. per lb.

4 Connecting rods, finished complete, as per B/P 0-8297
24 Pistcn rods, """ "" 8334
48 Distance rods, "" 8334
12 Couplings, "" 8334

4 Shafts 'A', ".. 44/80 lOc. per 11>.
4 " 'B', "" .. 44/80

12 Main crosshead pins, " " 44/81
4 Air pump crosshead pins, " " +:1/81

"The above prices are for forgings delivered Cincinnati. O.
"Hoping they will warrant you placing your order with us, we are,

"Very trUly yours, The Midvale Steel Co.
"Terms: Cash 90 days. by Henry D. Booth.

"Camden Iron "'Yorks,
H. G. H. Jarr."
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"Order No. 3764. Camden, N. J. 2/20 1902
"Midvale Steel Co., Nicetown, Pa.: Please send the following with a Bill,

numbered as above: 4-Crank shafts finished and fitted up complete as per our
print C24-8301 herewith, price $.13%, per lb. F.O. B. Cincinnati, Ohio. Term~

cash 90 days after delivery. As per your quotation of January 27th, 1902.
Patterns when used to be the property of C. I. W. and delivered Camden Iron
works, Camden, N. J.

"All the above to be strictly in accordance to specifications. For delivery
see specifications. For Camden Ironworks

"HamUn."
The relevant parts of the specifications are as follows:
"The whole of the above to be of first-class material and workmanship, and

must be to the complete satisfaction of the Camden Ironworks and the en
gineer of the City of Cincinnati or his representatives. * * * All the
above to be delivered f. o. b. cars at California Pumping Station, City of Cin
cinnati, Ohio."

"Accepted accompanying proposal to the Camden Ironworks dated January
27th, 1902, and accepted by Camden Ironworks.

"Accepted for the Midvale Steel Company,
"by Henry D. Booth

"Camden Ironworks,
"H. G. H. Jarr."

The rule for judgment for want of a sufficient affidavit of defense is
discharged.

In re LINCOLN.

(District Court, N. D. California. February 8, 1904.)

No. 13,216.

1. INDIANS-ALLOTTED LANDS-CRIMES-STATE COURT-JURISDICTION.
Where land was aUotted to an Indian under Act Congo Oct. 1, 1890 (26

Stat. 658), providing for the reduction of the Round Valley Indian Reserva
tion, and authorizing the agricultural lands therein to be surveyed and
allotted to Indians residing thereon in severalty, such allotment did not
operate to exclude the land from the reservation so as to confer jurisdic
tion on the courts of the state in which it was located to prosecute the
allottee for a violation of the state's game laws committed on the land
allotted to him.

Marshall B. Woodworth, U. S. Atty., for petitioner.
Pillsbury, Madison & Sutro, for respondent.

DE HAVEN, District Judge. The petitioner is an Indian ward of
the government residing upon the Round Valley Indian Reservation,
situate in the county of Mendocino, in this state. On January 9, 1904,
in the justice's court of :Round Valley township, county of Mendocino,
state of California, he was convicted of the alleged offense of having
deer meat in his possession on the 14th day of November, 1903, in said
Round Valley township, contrary to the Penal Code of this state. It
is conceded that the alleged offense, if any, was committed at the home
of the petitioner, on land which has been allotted to him by the govern
ment, under the provisions of the act of Congress approved October I,
1890, entitled "An act to provide for the reduction of the Round Valley
Indian Reservation, in the state of California, and for other purposes"
(26 Stat. 658), and that such land was within the boundaries of the



248 129 FEDERAL REPORTER.

Round Valley Indian Reservation as they existed at the date of the
passage of said act.

The petitioner is a ward of the government, and the legal title to the
land which has been allotted to him is still in the United States. and the
act of allotment did not have the effect of excluding such land from the
limits of the Round Valley Indian Reservation. Such being the facts,
there can be no doubt that the justice's court was without jurisdiction
to enter the judgment under which the imprisonment of the prisoner
is sought to be justified. In re Blackbird (D. C.) 109 Fed. 139; State
v. Campbell et aI., 53 Minn. 354, 55 N. W. 553,21 L. R. A. 169; United
States v. Kagama, 118 U. S. 375, 6 Sup. Ct. 1109, .w L. Ed. 228.

Petitioner discharged.

HORAN v. HUGHES.

(District Court, S. D. New York. May 15, 1903.)

1. CONTRACTS-DEFENSE OF AGENCY.
Defendant, to sustain the defense against his contract with plaintiff'

that he was acting as agent, must prove that he disclosed the name of
his principal. It is not enough that plaintiff supposed he was acting for
some one not disclosed.

In Admiralty.
Peter S. Carter, for libelant.
James J. Macklin, for respondent.

HOLT, District Judge. Hughes made the contract with Horan.
He is therefore presumably responsible on it. His defense is, in sub
stance, that he was acting as agent for a principal. To maintain such
a defense, he must prove that he disclosed the name of his principal.
It is not sufficient that he was acting as agent, or that the other party
to the contract suppo~ed he was acting as agent, if he did not know who
the principal was. De Remer v. Brown, 165 N. Y. 419, 59 N. E. 129;
Tew v. Wolfsohn (Court of Appeals) 66 N. E. 934. The evidence in
this case, in my opinion, preponderates that Hughes either chartered
Horan's boat himself, or that, if Horan supposed Hughes was acting
as agent, he did not know who Hughes' principal was.

There should be a decree for the libelant for the amount demanded in
the libel, with costs.

,. 1. See Principal and Agent, voL 40, Cent. Dig. 55 501, 522.
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(Circuit Court, D. Oregon. March 5, 1904.)

No. 2,784.

1. CUSTOMS DUTIES-CLASSIFICATION-REFINED COCOANUT OIL-COCOA-BUT
TERINE.

As to certain cocoanut oil of the melting point of 70' to 75' F., which
has been purified and rendered suitable for culinary purposes and the
mannfacture of high-grade soaps, and which is not susceptible of the
same uses as cocoa-butter, held, that the article is not subject to duty
as "cocoa-butterine," under paragraph 282, Tariff Act July 24, 1897, c.
11, § 1, Schedule G, 30 Stat. 172 [D. S. Compo St. 1901, p. 1652], but is free
of duty under paragraph 626 of said act (section 2,Free List, 30 Stat.
199 [D. S. Compo St. 1901, p. 1685]) as cocoanut oil.

2. SAME-COCOA-BuTTERINE.
Cocoa-butterille, as provided for in paragraph 282, Tariff Act July 24,

1897, c. 11, § 1, Schedule G, 30 Stat. 172 [D. S. Compo St. 1901, p. 1652],
consists of products made in imitation of cocoa-butter, and adapted for
use as a substitute therefor.

Edwin Mays, for the Government.
P. L. Willis and Guy G. Willis, for defendant.

BELLINGER, District Judge. The tariff act provides that cocoa
nut oil, with other enumerated commodities, "when imported shall
be exempt from duty." Act July 24, 1897, c. I I, § 2, Free LisI, par.
626, 30 Stat. 199 [U. S. Compo St. 1901, p. 1685]. The defendant im
ported 46,912 pounds of refined cocoanut oil, which was so classified
by the customs officers at this port, but which, after analysis by the
United States chemist at New York, was reclassified by them, under
instructions from the Secretary of the Treasury to the Board of Gen
eral Appraisers, as "cocoa-butter or cocoa-butterine." Paragraph 282,
Tariff Act July 24, 1897, c. II, § I, Schedule G, 30 Stat. 172 [U. S.
Compo St. 1901, p. 1652]. When so reclassified, the merchandise im
ported became liable toa duty aggregating $1,641.92, for the recovery
of which this action is brought.

Cocoa-butter is produced from the beans of the cacao or chocolate
tree; the word "cocoa," used in this connection, being a corruption of
the word "cacao." The importation in question is made from the fleshy
part of the cocoanut, a product of the cocoa palm. All products made
in imitation of cacao or cocoa-butter, and adapted to its use, are classi
fied as cocoa-butterine, and are dutiable.

It is conceded by the government that the importation in question
is refined cocoanut oil. The reason given for classifying it otherwise
is that it is in fact cocoanut oil deodorized and prepared for edible pur
poses, that the refining process has rendered it agreeable to the taste
and edible, and that it is not placed on the market under the name of
"cocoanut oil," but under various names indicating a .different product
and use from cocoanut oil, such as "Mannheim butter," "vegetable but
ter," etc. Such is the effect of the report of the United States chemist
at New York, which has been admitted in evidence on behalf of the
government. Two cases are cited in this report in support of the con-
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clusion reached. In one of these cases the merchandise in question was
invoiced as "nucoabutter," an article used chiefly by confectioners as a
substitute for cocoa-butter. It is described as a hard butter, manufac
tured from cocoanut oil by subjecting the oil to hydraulic pressure until
the soft oils are expressed from it, when the hard oil remaining is re
fined by careful washing with steam, according to a patent process.
The extra-refined oil resulting is then colored with yellow coloring
matter;presumably to give it a resemblance to cocoa-butter. The melt
ing point of this product is 87° F. It is represented that it is "as good
and genuine an article for chocolate thinning as cocoa-butter itself";
that it is successfully used instead of cream in the manufacture of
caramels, and renders wax and wrappers unnecessary. The Board of
United States General Appraisers found that this manufacture was not
the cocoanut oil of commerce, but a product of that oil, and dutiable,
and this decision was affirmed in the Circuit Court of Appeals for the
Seventh Circuit. Apgar v. United States, 78 Fed. 332, 24 C. C. A.
113. In the other case the article imported was a product of cocoanut
oil obtained by "eliminating the softer oils and the free fatty acids, thus
raising the melting point and removing the rancidity found in the
cocoanut oil of commerce." The Board of General Appraisers held
that this product had been advanced beyond the condition of an oil,
and was a substitute for cocoa-butter. Decision of General Appraisers,
In re Wood, G. A. 5,353 (T. D. 24.495). A sample of the merchandise
which was the subject of this decision (No. 5,353) was procured by the
attorney for the United States, and is made an exhibit in this case, to
gether with a sample of unrefined cocoanut oil, and one of the mer
chandise which is the subject of this action. These three samples are
marked as Exhibits 1,2, and 3, respectively. They were marked by the
examining chemist as 2,661, 2,662, and 2,663, respectively, and the
references to them in the testimony are by these numbers. Prof.
Knisely, chemist at the State Agricultural College in this state, at the
instance of the attorney for the United States, made an analysis of these
three products in order to determine by comparison whether Exhibit
NO.3 (Chemist's No. 2,663), the merchandise imported, has been by
process of manufacture advanced beyond the condition of an oil, so
as to constitute it a cocoa-butterine, under the decisions of the Board
of General Appraisers in the cases referred to. Tried by all of these
tests, some 12 in number, no appreciable deviation was found in the
imported merchandise from the unrefined oil. The two articles differed
equally in character from Exhibit NO.1 (Chemist's No. 2,661), the arti
cle held to be a cocoa-butterine in the later of the two cases upon which
the report of the chemist at New York is based.

Mr. Loebell, chemist and manager for the oil mills at Singapore,
where the importation was refined, testifies as a witness in defendant's
behalf that his company manufactures three classes of cocoanut oil l

designated as No. I, No.2, and NO.3. The last is an inferior grade
of oil, and is chiefly used in the country where manufactured for lighting
purposes. None of it is exported. NO.1 is white, free from rancidity,
smell, and taste, and is used for culinary purposes and for making
high-grade soap. No. 2 is used for culinary purposes by the Chinese
and for soap-making. There is only slight variation in the melting
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point of these three oils, such as will be found in all cocoanut oils-the
melting point being from 70° to 75° F., while the melting point of
cocoa-butter is 85° to 95°. This witness testifies that the No. I oil
the oil involved in this action-is not produced by the elimination of
the softer oils, as was the case with the manufacture involved in the
cases cited; that this oil is "the entire cocoanut oil in the same state
as it is contained in the fresh cocoanut, without any of the lower or
higher melting parts having been removed"; that cocoa-butter is made
from the bean of the cacao or chocolate tree, by heating it up between
60 and 80 degrees centigrade, and pressing it under hydraulic pressure,
thus separating' the fat, which comprises 40 to 45 per cent. of the whole,
from the nonfatty part. The remaining dry substance is ground up and
sold as cocoa. This witness further testifies that he has made experi
ments to determine whether the imported product could be adapted
to the purposes for which cocoa-butter is used, by trying to raise its
melting point far enough (some IS° F.) to make it a suitable substitute
for such butter; that this can only be done by adding certain higher
melting substances to it, or removing some of the lower melting parts
from it; that neither of these methods is practicable in Singapore,
since, owing to the high temperature of that climate, the employment
of a refrigerating plant would be necessary, while it can be done in
other countries at ordinary temperature at a considerably less expense.
The witness explained the process of separating the high and low melt
ing parts of the fats included in the cocoanut oil. He exhibited a
sample of Cochin oil, a kind of cocoanut oil that comes from Cochin,
and that comes in free of duty. He testifies that this is exactly the
same thing as the merchandise imported by the defendant, with the
exception of having a little more free fatty acids.

The elimination of free fatty acids and the softer oils from the cocoa
nut oil of commerce adapts it for use as a substitute for cocoa-butter.
This has been decided. No board or court, so far as I am advised, has
gone the length of holding that removal of the free fatty acids without
raising the melting point of the oil adapts it for use as such substitute.
It renders it edible and adapts it to general culinary use. But edible
oils are not necessarily butter, or imitations of it; nor is rancidity,
which is a manifestation of free fatty acids, a characteristic of cocoanut
oil. The oil made from the fresh nut is free from it, sweet and edible.
The so-called cocoanut oil of commerce contains it in varying degrees,
depending on the condition as to cleanness and freshness of the copra,
or dried kernel of the nut, from which it is made. The refining pro
cess, which constitutes what is called the "manufacture" of the oil,
merely removes from it the impurities due to the manner in which the
kernel is handled and dried, and to its partial decay. There is no stand
ard of purity by which the cocoanut oil of commerce is known.
That oil, for anything that appears to the contrary, may be a pure and
edible oil An edible cocoanut oil is not a butter because it is edible.
Other vegetable oils, like olive oil and cotton seed oil, are edible, and,
with butter, are used in cooking as substitutes for the fat of swine.
The unreRI',ed cocoanut oil is used for culinary purposes by Chinamen
in the Straits Settlements. It must be assumed that whether an oil
is an oil or a butterine does not depend upon the degree of rancidity
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it has, by which its general culinary use is affected. A product, to be
dutiable as cocoa-butterine, must be useful as a substitute for cocoa
butter. It must be an artificial substitute for cocoa-butter. Such is
the holding of the Board of General Appraisers.

As already appears, cocoa-butter is a product of the bean of the
cacao or chocolate tree. The oil from cocoanuts, to be classed as
cocoa-butterine, must be an imitation of this cacao or cocoa butter.
It must, in other words, be an artificial cocoa-butter. The testimony in
the case shows a wide difference between the two articles. One of
the witnesses, a dealer who has sold cocoanut oil of the manufacture
in controversy for a year and a half, testifies that he never offered it for
sale, or knew of anyone else offering it, as cocoa-butterine; that it dif
fers in appearance from cocoa-butterine; that there are, of the import
ed butterines and those manufactured here, some 12 or 15 different
cocoa-butterines; that they are all solids, with a melting point of
about 90° F., and are usually sold in cakes, wrapped in paper, and
packed in cases, while the oil in question melts at about 80° completely
and becomes a liquid, and is sold in hermetically sealed packages;
that the two products differ in color, in texture, and in the uses to
which they are applied; that cocoa-butterine is sold to confectioners
and pharmacists as a substitute for cocoa-butter; that in the pharma
ceutical trade the cocoa butter and butterines are largely used for
suppositories; that they are similar in color, in texture, in the nature
of the fracture when broken, and in the degree of melting; that in
many cases the odor of the cocoa-butter is attempted to be introduced in
the butterines, not always successfully, but that they are put up in the
same manner, packed in the same weight of packages, and bear, as near
ly as an imitation may bear, all the characteristics of cocoa-butter; that
they are readily recognized by everyone in the trade; that confection
ers refuse to buy the oil in question because its low melting point makes
it entirely unsuitable as a substitute for cocoa-butter. The testimony
of the confectioners is that the importation in question is not used
as a substitute for cocoa-butter; that any sweet, clean fat can be used,
to a limited extent, in thinning chocolate; that most fats dissolve at
a very low degree, while cocoa-butter, because it melts at a higher de
gree, is more suitable for thinning chocolate, "so the chocolate won't
dissolve and spread"; and that, in the confectioner's business, cocoa
butter is chiefly used for this purpose. Some of these witnesses testi
fied that they had used the cocoanut oil in question, but it was not suc
cessful; that it was no more suitable for their use than lard or cotton
seed oil. From the testimony in the case it appears that this cocoanut
oil is used chiefly for soap-making, and that more than three-fourths of
the importation on account of which this action is brought was pur
chased by one manufacturer for such use.

From these facts, I conclude that the merchandise in question is not
an imitation of, nor a substitute for, cocoa-butter, and that it is not
dutiable under the tariff act.
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GRAHAM v. PLANTERS' COMPRESS CO.

(District Court, S. D. New York. April 14, 1904.)
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1. SRIPPING-DEMURRAGE-LIABILITY OF CONSIGNEE.

Where a consignee is interested in the cargo, and accepts It under a
charter party made between the vessel and the consignor which provides
for demurrage, he is liable therefor in case of his default

1!. SAME-BILLS OF LADING.
Where a part of the freight had been paid by the consignor, and the

consignee was required by the charter party to pay the balance, a pro
vision in the bill of lading requiring the consignee to pay freight at the
rate agreed on, in accordance with the terms of the charter party, re
ferred to freight alone, and did not obligate the consignee to pay demur
rage.

S. SAME-FAILURE TO ACCEPT CARGO.
Where, though a consignee was not liable for demurrage under the bill

of lading or charter party, he improperly refused to take part of the
cargo within a reasonable time after arrival, he thereby became liable
for damages arising from the delay.

Martin A. Ryan, for libellant.
Simpson, Thacher, Barnum & Bartlett and Graham Sumner, for re

spondent

ADAMS, District Judge. This action was brought by Stephen Gra
ham, as owner of the boat Six Brothers, against the Planters' Compress
Company, to recover a claim for freight, with demurrage and other
charges, on a quantity of hay transported from Montreal to New York
in August, 1903. The freight, amounting to $185, was admittedly due
and an offer was made to pay it, with custom house charges, but refused
and the action was instituted to recover $3J8.60, which included the
custom house charges mentioned, amounting to $4.7°, towing charges
in New York Harbor, amounting to $4, demurrage for 32 days at $4
each, amounting to $128, and wharfage charges in New York for 31
days, amounting to $8.90. An offer was made on the 22nd of January.
J904, to allow judgment for $150 and costs to date.

The dispute arises out of the condition of 51 bales of damaged hay
and the responsibility therefor, the contention of the libellant being
that it was the duty of the shipper to furnish proper covering for the
cargo to protect it from the weather while en route and the damage
occurred because it did not do so. The respondent claims that the
damage arose through a leaky condition of the boat and that the
libellant should be held responsible for it, which would require a dis
missal of the libel, in view of the offer to pay.

The testimony is to the effect that the damage was principally away
from the side of the boat, where some slight leaks existed. My im-

, 1. Demurrage, see notes to Harrison v. Smith, 14 C. C. A. 657; Randall
v. Sprague, 21 C. C. A. 337; Hagerman v. Norton, 46 C. C. A. 4

See Shipping, vol. 44, Cent. Dig. § 571.
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"Charter Party.
Concluded at Montreal this 30th day of July 1903

Between
The Canadian Baling Co. Ltd Merchant of Montreal

and

Stephen Graham Captain of boat Six Brothers
It Is This Day Mutually Agreed:
1. That said boat Six Brothers being tight, staunch, and in every way fitted

to carry hay, shall be at the port of Montreal Quebec on the St. Lawrence
River, on the day of July 31st 1903, ready to receive a cargo of pressed hay,
not to exceed what can pass under all bridges safely, and when loaded shall
proceed with all reasonable speed for New York, and there deliver said cargo
as ordered by Planters Compress Co. at the port of New York.

2. Boat to give, free of charge, eight full working days to load & unload
said cargo, Sundays and Holidays excepted, after which demurrage shall be
paid by shipper at the rate of $4.00 per day. -It-ig-~n;lG:'-flt33;l-j;k*j;~
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3. Cargo to be loaded at the expense of The Canadian Baling Co. Ltd Mer
chant.

4. Boat to pay all canal tolls and towages to New York and one towage
In New York Harbor within lighterage limits.

5. Freight to be paid at the rate of Three hundred and ten. dollars for the
full cargo.

6. Captain to receive, as an advance, when the cargo is loaded, the sum
of One hundred & twenty five dollars.

Balance of freight to be paid by consignee, free of commission, on right
delivery of cargo at New York.

7. The Company to unload said cargo at New York.
8. 'l'he boat to allow eight full daYS for discharging & loading, Sundays

and Holidays excepted, after which demurrage shall be paid at the rate of
$4.00 per day; lay days commencing immediately after Captain enters his
boat at the Custom-house, New York City, and reports to the consignee.

pression formed on the trial, that in all probability the damage was
caused through defective coverings, has not been disturbed but rather
confirmed by a perusal of the testimony, in connection with a considera
tion of the improbability of leaks, located as these were, damaging the
cargo. The libellant's claim should, therefore, be sustained, but the
respondent insists that if such conclusion is reached, the respondent
being merely a consignee is not liable, and in any event is entitled to $25
for the detention of 4 Canadian tarpaulins, which the libellant received
in Montreal and failed to deliver promptly in New York.

The question of when and how far a consignee is liable for demur
rage depends upon the particular facts in each case. A mere consignee,
who is not interested in the goods carried, is not liable for demurrage
Merritt & Chapman Derrick & Wrecking Company v. Vogeman (D. C.)
127 Fed. 77o-But where the consignee is interested in the cargo and
accepts it under a charter party made between the vessel and the
consignor, which provides for demurrage, he becomes liable in case of
his default. Sutton v. Housatonic R. Co. (D. C.) 45 Fed. 507.

In this case a shipment of 5000 half bales of hay was ordered from
the respondent by Thebaud Bros, of New York. The respondent ob
tained the hay at Montreal from the Canadian Baling Company, Ltd.
and it was forwarded under a charter, of which the following is a
copy:
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Witness:
E. BriseboIs.
(Endorsed)

"Captain to report to
Planters Compress Co

675 West 33rd St.
New York.

9. The Merchant agree to furnIsh sutlicient tarpaulins to cover the hay on
deck.

10. Captain to deliver tarpaulins at point of discharging to the consignee.
Canadian Baling Company Ltd.

per Will J S Burns,
Merchant.

Stephen Graham
Captatn."

Pier 115
Prentice Stores

Brooklyn."

The bill of lading was as follows:
"Shipped in good order and condition by Canadian Balfng Co Ltd on board

the boat Six Brothers Whereof Stephen Graham is master, now lying at the
port of Montreal
- .
No. of Bales. Weight in Pounds

2686' •••••.•••••••••••••••••• .j:J.·a'y •••••••••••••••••••••••••••••.. 259630' ..
For Export to Yucatan lbs.

to be delivered In like good order and condition at the port of New York (the
act of God, fire and every danger and accident of the seas, rivers, canals and
navigation, of whatsoever kind excepted), Consigned to Planters Compress
Co he or they paying freight at the rate of as agreed, In accordance with
the terms of the charter party.

In Witness Whereof the master of said boat hath signed 3 Bills of Lading,
all of this tenor and date, one of which being accomplished, the other to stand
void.

Dated at Montreal, this 1st day of August 1903
Stephen Graham, Master."

(On margin)
"Notify Planters Compress Co

675 West 33rd St
New York

Planters Compress Co
New York

2686 Bales hay
259630lbs

4 Canadian
Tarpaulins

to be retd
Captain paid $4 70/00
Customs Charges on Cargo

F. W. Myers & Co.
Freight advanced

$125 00/00
Captains copy"

(Endorsed)
"Captain to report to

Planters Compress Co
675 West 33rd St

New York,," ,
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When the boat 'readied New York, the cargo was taken charge of
by the respondent, which procee4ed to unload it., As above appears,
some of the cargo was damaged, without fault on the part of the boat,
and the testimony of the libellant shows that he was ordered back to
piers 4 and 5, where he had been lying before going to Stat~n Island
to, discharge, under a promise from the respondent that the balance
of the hay and the covers would be taken off. But the hay was not re
moved and the boat was detained with the covers until the 21st of
September, when they were taken possession of by the respondent
and the libellant was informed that the hay was his. On the 23rd
of September, he sold it for $15, and gives the respondent credit
for that amount. During the period he was detained, the wharfage
mentioned accrued.

Bills of lading requiring the consignee to pay the freight, only hold
him liable for such provision alone. Burrill v. Crossman (D. C.) 65
Fed. 104; Id., 69 Fed. 747, 750, 16 C. C. A. 318; Crossman v. Burrill,
179 U. S.I00, 109, 21 Sup. Ct. 38, 45 L. Ed. roo. Here, $r25 of the
freight were paid by the consignor and the consignee was by the charter
required to pay the balance. The provision in the bill of lading:
"in accordance with the terms of the charter party" evidently referred
to the freight alone; . I must hold, therefore, that there was no liability
on the part of the consignee as such, under the charter party.

If the consignee had been entitled to reject the damaged hay, there
would be no liability on its part, but as it improperly refused to take
part of the cargo, the case seems in this respect, to fall under the
principle that where a consignee fails to take the cargo within a rea
sonable time after arrival, he remains liable for the damages arising
from undue delay, according to the ordinary rules of law, which govern
in the absence of'a specific agreement. Crossman v. Burrill, supra.

I conclude that the consignee should be held for the delay incident to
the refusal, including the wharfage necessarily incurred during such
period, less $r 5, and unless the parties can agree upon the amount
of damages, there will have to be a reference to ascertain them.

Decree for the libellant, with an order of reference.
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SIMPSON v. FIRST 'NAT. BANK OF DENVER.

FIRST NAT. BANK OF DENVER v. SIMPSON.

(Circuit Court of Appeals, Eighth Circuit. March 22, 1904.'

Nos. 1,828, 1,829.

1. ApPEAL-ASSIGNMENT OF ERRORS-FILING BEFORE ALLOWANCE OF ApPEAL
INDISPENSABLE.

The filing of an assignment of errors before or' at the time of the allow
ance of an appeal is indispensable, under the eleventh rule of the Circuit
Courts of Appeals (91 Fed. vi, 32 C. C. A. lxxxviii), and the appeal wlll
be dismissed if the assignment is not thus filed.

2. SAME-CONDITIONAL ALLOWANCE.
An allowance of an appeal on condition that the petitioner give a bond

in a fixed amount does not become an aIlowance of the appeal until the
bond is given and accepted, and the filing of an assignment of errors before
or at the time of the giving and acceptance of the bond is a filing within
the time prescribed by the rule.

8. ApPEAL MATTER OF RIGHT-ALLOWANCE OF WRIT OF ERROR MATTER FOR
JUDICIAL DETERMINATION.

An appeal is a matter of right, secured by act of Congress upon com
pliance with the statutes relative to security and with the rules of thP
courts.

The allowance of a writ of error is a matter for judicial determina
tion upon a consideration of the sufficiency of the grounds for the writ
stated in the petition and assignment of errors.

The reason for the rule requiring the filing of an assignment of errors
before the allowance of an appeal is to give notice to opposing counsel
and the appellate court of the questions of law to be discussed~ In an
action at law there is the additional reason that the presentation of an
assignment of errors to the judge who allows or issues a writ of error is
essential to his decision of the question whether or not it should be issued.

4. EVIDENCE-AcCOUN1~EACH SIDE PRIMA I!'ACIE EVIDENCE OF ITS CONTENTS.
'l'he introduction in evidence without qualification of an account con

taining debit and credit items makes each side evidence of its contents.
In the absence of all other eVidence, the debits and credits of such an

acconnt ofIset each other, and the account proves its balance only. An
admission must be taken with its qualifications as an entirety.

But where there is other evidence the court or jury is not required to
give equal credit to each side of the account, to the admissions against
interest, and to the self-serving statements contained in it. They may.
and they should. determine the fact for or against the evidence contained
in the account as the preponderance of all the evidence ip. the case and the
rules of law require.

(Syllabus by the Court.)

Appeals from the Circuit Court of the United States for the District
of Colorado.

See 93 Fed. 309, 35 C. C. A. 306; 115 Fed. 1019, 52 C. C. A. 683.
Simon M. Simpson exhibited his bill against the First National Bank of

Denver to procure an accounting from it of the proceeds of certain personal
property, which he averred that he had pledged to the bank to secure his in
debtedness to it. The bank denied that a portion of the goods were pledged,
and alleged that its cashier had bought and paid for th!!m. A decree to that
effect was rendered in the court below, and this suit was dismissed. Upon an
appeal to this court that decree was reversed, and the case' was remanded to
the court below, with directions to take an account of the proceeds of all the
personal property which the complainant claimed to be pledged. That account

129F.-17
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has been taken, and a decree has been rendered upon the accounting. Each
of the parties t() the suit ha-s appealed frOID this decree.

T. J. O'Donnell, for plaintiff..
Charles J. Hughes, Jr. (Barnwell S. Stuart, on the brief), for defend

ant.

Before SANBORN, THAYER, and HOOK, Circuit Judges.

SANBORN, Circuit Judge (after stating the facts as above).. The
first question which the record in this case presents is whether or not
the assignments of error were filed in stlch time that the merits of the
case may be reviewed in this court. On June 23, 1902, each of the
parties to this suit prayed in open court for an appeal from the decree,
and orders were made that the appeal of the defendant was allowed,
"but upon the condition, nevertheless, that the respondent give bond
on such an appeal.in the sum of fifty thousand dollars ($5°,000)," and
that the appeal of the complainant was allowed, "but upon condition,
nevertheless, that he give bond on said appeal in the sum of five
hundred dollars ($5°0)." On August IS, 19°2, the defendant filed an
assignment of errors, an approved bond in the sum of $50,000, and a
citation dated on that day. On August 20, 1902, the complainant filed
an a~signmentof errors, an approved bond for $500, and a citation dat
ed on that day. The bonds were approved and the citations were signed
by the judge who heard the case and made the conditional orders of
allowance of the appeals. In this way the question is presented wheth
er or not an assignment of errors is filed at or before the allowance of
the appeal, within the meaning of rule I I of this court (91 Fed. vi, 32
C. C. A. lxxxviii), when it is filed at the time when the judge signs the
citation and approves the bond which he has made a condition of the
allowance of the appeal.

The acts of Congress provide that "there shall be annexed to, and
returned with any writ of error for the removal of a cause at the day
and place therein mentioned an authenticated transcript of the record,
an assignment of errors and a prayer for reversal with a citation to
the adverse party," and that "appeals * * * shall be subject to
the same rules, regulations and restrictions as are or may be prescribed
in law in cases of writs of error." Rev. St. §§ 997, 1012; 1 U. S.
Compo St. 1901, pp. 712, 716. Rule II, so far as it is relevant to the
question now under consideration, reads:

"The plaintiff in error or appellant shall file with the clerk of the court
below, with his petition for the writ of error or appeal, an assignment of er
rors which shall specify separately and particularly each error asserted and
intended to be urged. No writof error or appeal shall be allowed until such
assigmnent of errors shall have been filed."

The acts of Congress did not require the filing of an assignment of
errors before the allowance of a writof error or of an appeal. This re
quirement rests upon rule I I of this court, which is the same in terms
and in effect as rule 34 of the Supreme Court of the United States.
There are two reasons for this rule: One is that the judge to whom
the application for the allowance or issue of a writ of error is presented
may be informed what the alleged errors are upon which the petitioner
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relies, so that he may intelligently decide the question whether or not
the writ should be issued. The other is that opposing counsel and the
appellate court may be informed by a statement which becomes a part
of the record what questions of law are presented for their consideration
and determination.

The first reason applies to the allowance of a writ of error only.
It is inapplicable to the allowance of an appeal. The filing of the peti
tion for a writ of error, with its accompanying assignment of errors, is
the institution of a suit in the appellate court. The petition and the as
signment set forth the grounds for the issue of the writ, and the duty
of deciding whether or not these grounds are sufficient to warrant its
issue, and of issuing or refusing to issue it in accordance with his de
cision of this question, is imposed upon the judge to whom they are
presented.

It is not so in the case of an appeal. The right to appeal is an abso
lute right granted to the defeated party by the acts of Congress. No
court or judge has any jurisdiction or power to condition the allowance
of an appeal upon his consideration or determination of the question
whether or not the applicant presents alleged errors which form reason
able grounds for the review of the decision below. That question is
reserved for the consideration of the appellate court exclusively. The
petitioner has the same right to the allowance of his appeal, in the ab
sence of error or of the appearance of it, as when he presents the most
conclusive reason for the belief that the decision against him was erro
neous. The only question for the consideration of the court or of the
judge to whom an application for an appeal is made is the sufficiency
of the security offered for the costs and damages, or for the costs alone;
and if the petitioner presents satisfactory security, and prays an appeal
in accordance with the statute and the rules of the courts, the duty of
the court or judge to whom he presents his application is imperative
to allow it. Brown v. McConnell, 124 U. S. 489, 490, 8 Sup. Ct. 559,
31 L. Ed. 495; Pullman's Palace Car Co. v. Central Transp. Co. (C. C.)
71 Fed. 809. The result is that the assignment of errors is not required
to be filed before an allowance of appeal for the benefit or information
of the court to whom the application for its allowance is made. The
only reason for its filing at that time is that the alleged errors upon
which the petitioner relies may be made a part of the record for the in
formation of opposing counsel and of the appellate: court; and that ob
ject is as well attained by filing it at any time before the security is
approved and accepted as by filing it before the order is made which al
lows the appeal only upon the giving of the security.

Again, no formal order of allowance of an appeal is requisite to its
perfection. The acceptance of security in open court at the same time
at which the decree challenged is rendered, or the acceptance of security
and the issue of a citation by the proper court or judge at any proper
time or place within the period limited for an appeal, in themselves con
stitute its allowance, without any other or further order regarding the
matter. Sage v. Railroad Co., 96 U. S. 712, 715, 24 L. Ed. 641; Draper
v. Davis, 102 U. S. 370, 371, 26 L. Ed. 121; Brandies v. Cochrane, 105
U. S. 262, 26 L. Ed. 989; National Bank v. Omaha, 96 U. S. 737, 24
L. Ed. 881.
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What, then, in the light of these principles and rules, was the legal
effect of the orders of the court below, made on June 23, 1902, to
the effect that the appeals of these parties should be allowed upon
condition that they give bonds in the amounts there specified? That
court had no jurisdiction or power to determine 'whether or not the ap
peals of these parties should be allowed if the applicants complied with
the rules of the court and gave the security required by the acts of
Congress. If they effected this compliance and the court accepted their
security, its further order allowing or disallowing their appeals would
boe utterly futile. Their appeals would be as effective, upon their com
pliance with the rules and upon the acceptance of their security, if the
court made an order that they were disallowed, as they would be if it
made an order that they were allowed. The only judicial discretion
and the only function of the court upon the application for the appeals
was to determine the amount and sufficiency of the security which
the parties were to present when they took them. This discretion it
exercised. It fixed the amounts of the bonds, and it ordered that the
appeals should be allowed upon the express condition that these bonds
were ,given. If the bonds had not been given, that court would not
have lost, and this court would not have gained, jurisdiction of this case.
The appeals would not have been perfected, and the case would have
remained in the Circuit Court. Draper v. Davis, 102 U. S. 370, 371,
26 L. Ed. 121; Aspen Mining & Smelting Co. v. Billings, 150 U. S.
31,35, 14 Sup. Ct. 4, 37 L. Ed. 986.

The legal effect of the conditional orders of allowance, therefore,
was exactly the same that the effect of an order that the amounts
of the bonds for appeals were fixed at $50,000 for the defendant
and $500 for the plaintiff would have been. Under such an order the
acceptance of the bonds and the issue of the citations would have al
lowed the appeals, without any order of allowance whatever. Under
the conditional order actually made the acceptance of the bonds and the
issue of the citations could have no other effect. These acts allowed the
appeals, and our conclusion is that the appeals were not allowed until
the bonds were accepted. The orders of allowance were expressly con
ditioned upon the giving of the bonds, and until they were given and
accepted the appeals were not allowed, because, until then, the condi
tions of their allowance were not fulfilled. As the assignments of error
were filed before or at the time of the acceptance of the security and the
issue of the citations, they were filed within the time fixed by rule II
of this court and the merits of the cases presented by the appeals are
open for our consideration.

The cases of Radford v. Folsom, 123 U. S. 725, 727, 8 Sup. Ct. 334,
31 L. Ed. 292, Brown v. McConnell, 124 U. S. 489,49°,8 Sup. Ct. 559,
31 L. Ed. 495, and Hewitt v. Filbert, n6 U. S. 142, 6 Sup. Ct. 319,
29 L. Ed. 581, have been read and considered; but they do not appear
to us to be inconsistent with the conclusion at which we have arrived.
Neither of them presents a conditional order of allowance. It may
be, as the Supreme Court held in Radford v. Folsom, that, where a
bond is given and accepted under an order which absolutely allows
an appeal and fixes the amount of the bond, that the appeal relates
back to the date of the order of allowance, for the purpose of deter-
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mining the term of the appellate court at which the case should be
docketed. That question is nQt before us, and its decision either way
does not determine the issue whether or not a conditional allow
ance becomes an absolute allowance before the condition is fulfilled.
In Brown v. McConnell and Hewitt v. Filbert the Supreme Court in
effect held that where an appeal is absolutely allowed and the case is
docketed in that court, without the taking of security or without the
issue and service of a requisite citation, that court has the power in its
discretion to allow security to be given, or to issue a citation and permit
it to be served, and then to proceed to hear the case upon the merits.
But it is not perceived that these decisions answer the question whether
or not an appeal, permitted only upon an express condition, is allowed
before the condition is complied with. The opinions of this court have
declared, and it is our purpose to adhere strictly to the rule which they
announce, that rule I I of this court is just and reasonable, that it will
be enforced, and that under it we cannot consider or decide issues of
law which are not raised by assignments of error filed before or when
the writ of error or appeal is allowed. In actions at law the assignment
of errors must be filed and presented to the judge before the writ of
error is issued or allowed, because he must determine, from an ex
amination of it and of the petition for the writ, whether or not they
set forth any substantial grounds for the issue of the writ. Frame v.
Portland Gold l\1in. Co., 108 Fed. 750,47 C. C. A. 664; U. S. v. Good
rich, 54 Fed. 21, 22, 4 C. C. A. 160; Union Pac. R. Co. v. Colorado East
ern R. Co., 54 Fed. 22, 4 C. C. A. 161; City of Lincoln v. Sun Vapor
Street Light Co., 59 Fed. 756, 759, 8 C. C. A. 253, 256; Flahrity v.
Railroad Co., 56 Fed. 908, 6 C. C. A. 167; Crabtree v. McCurtain, 61
Fed. 808, 10 C. C. A. 86.

The rule applies with equal force to cases brought to this court by ap
peal. In Webber et al. v. Mihills, 124 Fed. 64,59 C. C. A. 578, an appeal
had been taken in a case in which the allowance was made on November
19, 19°2, was absolute, and there was no claim or suggestion that it was
not perfected on that day, so far as it could be completed without the
filing of an assignment of errors. But the assignment was not filed
until November 26, 1902. The appeal was dismissed because the assign
ment of errors was not filed before the appeal was allowed. The con
clusion in the case at bar that the appeals here were not allowed until
the conditions on which the court permitted them were fulfilled, and that
the assignments of error were filed within that time, is consistent with
the decision in the Webber Case. The opinion in Lockman. Adm'r,
v. Lang et al. (filed November 30, 1903) 128 Fed. 279, was rendered up
on what was then supposed to be a state of facts similar to those present
ed in Webber v. Mihills, and the decision followed the conclusion in
that case. A re-examination of the record in the Lockman Case. how
ever, discloses the fact that the order of allowance of the appeal in that
case contained a condition similar to those in the orders in the case at
bar. The order of allowance was conditioned upon the giving of the
bond for $100, and when this bond was presented and accepted by the
court a petition for a writ of error to which an assignment of errors
was attached was filed with the trial court. A motion for a rehearing
has been made in this court in that case, and the final decision of it
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will be made to conform to the views which have been expressed in
this opinion. \Ve turn to the consideration of the merits of the case.

These are appeals from the decree of the Circuit Court upon the
accounting directed by this court in Simpson v. First National Bank,
93 Fed. 309, 35 C. C. A. 306. In that case we found, from the evidence
which had then been produced, that on March 2, 1887, Simpson owed
the bank $33,685.31, and that for the purpose of securing the payment
of this indebtedness he conveyed and delivered to S. N. Wood, the
cashier of the bank, and to R. Z. Salomon, its agent, his house and
three lots in the city of Denver, which were worth about $12,500, his
stock of cigars, which was worth about $21,000 and was called the
"cigar store," and his bonded goods, which were worth about $25,000,
under an agreement with them that they should convert this property in
to money, pay the debt he owed to the bank, and return the surplus
to him. The bank had admitted by its answer and testimony that Wood
received the bonded goods for the purpose of securing the payment
of $23,000 of the debt of Simpson to the bank, but it had alleged and
claimed that Wood bought the house and lots for $7,500, which he
applied in payment of Simpson's debt, and that he also purchased the
cigar store for a like amount, which he also applied to the payment of
the same debt and to the purchase of a certificate of deposit in the
name of the president of the bank. The claims of the defendant that
the transactions with Wood constituted a sale to him of the real estate
and of the cigar store were not sustained by the proof; but as the com
plainant, Simpson, had not alleged that the real estate had been con
veyed to secure his debt, and had not asked for an accounting of its pro
ceeds, the conveyance of the house and lots to Wood and the reduction
of the debt of Simpson by the application of the $7,500, which the bank
alleged that Wood had paid for this real estate, was allowed to stand
as a sale, and the Circuit Court was directed to take and state an ac
count of the proceeds received and of the expenditures made by the
bank and by its agents, Wood and Salomon, in the management and
disposition of the store and of the bonded goods. This account has
been taken, and the court below has found, and rendered a decree to
the effect, that the bank has received from these goods $22,061.93 more
than the sum of its expenditures and of the indebtedness of Simpson
to it, and that the latter is entitled to recover this amount from the bank,
with interest from January 19, 1893. Both parties have appealed from
this decree. The alleged errors presented for our consideration by the
ban\<: will first be considered.

The cigar store was operated by Salomon from March 7 to March
25, 1887, when he sold it for cash and notes from which the bank
realized $19,541.66. Salomon then proceeded to sell many of the
bonded goods, which had been at first delivered to Wood by Simp
son, and he concluded his relations with this transaction during the
last days of January, 1888. During this time the bank kept an ac
count with him, styled "R. Z. Salomon Cigar Store Account," in which
Salomon deposited the proceeds of the sale of the store and of the bond
ed goods which he handled, and out of which he drew various amounts
by checks or orders upon the bank. During the same time Wood,
the cashier of the bank, was expending money to pay duties and freight
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upon the bonded goods, and was selling to others and was himself col
lecting the proceeds of some of these goods. The proceeds which he
obtained from these sales to others than Salomon he deposited in his
individual account with the bank. Out of this account he checked the
amounts which he paid for duties, freight, and other expenses incurred
in disposing of the bonded goods. These two accounts, and much
testimony concerning many of the items which appear in them and
concerning the amount and character of the goods in the store and in
bond, were introduced in evidence at the first hearing for the purpose
of proving that the cigar store was pledged, but was not sold. In this
state of the case, and after the decision of this court, the Circuit Court
on June 8, 1899, ordered the accounting. The seventy-ninth rule in
equity requires parties accounting to bring in their respective accounts
in the form of debtor and creditor, and provides that any of the other
parties to the proceeding who are not satisfied with the account shall
be at liberty to examine the accounting party in the master's office.
The burden and duty was therefore upon the bank to bring in an ac
count in the form of debtor and creditor, which would show upon its
face the items which the bank claimed it had received and those which
it claimed to have rightfully expended on account of the store and of the
bonded goods, together with the respective dates at which it received
and paid them out. On October 22, 1900, more than a year after the
accounting had been ordered by the Circuit Court, the bank had pre
sented no account whatever to the master. Thereupon counsel for
Simpson submitted to the master the evidence that had been taken at
the first hearing, and asked that the accounting might be had upon that
record. On March 21, 1901, counsel for the bank submitted an account
upon which two of the items credited to Simpson were: "Balance ret'd
by S. N. Wood from cigar store, $12,366.4°. Collateral in hands of
S. N. Wood sold, $26,273.82."

The items from which these balances were derived were not specified
in the account, but witnesses for the bank by their subsequent testimony
identified them. This account disclosed a balance due from Simpson
to the bank of $9,813.17, and its witnesses testified that it was a correct
statement compiled from its account books of all the moneys received
and expended by it or by its agents on account of the store and the
bonded goods. It had, however, stated in its original answer that Simp
son owed the bank only $2,742.98, upon the theory which it then main
tained that the store was not pledged, but sold, and that he was entitled
to a credit of only $7,500 on account of the store, from which the
bank actually received $19,541.66. At a later period during the hear
ing before the master the bank filed another account, verified by the
testimony of one of its witnesses, which shows Simpson in debt to the
bank in the sum of $42,466.67. This account contains an item of $10,
500 for goods placed in the cigar store and of $22,230.86 interest, which
appear here for the first time. Testimony was introduced which identi
fied the items of receipts and expenditures on account of the pledged
goods which passed through the individual account of Mr. Wood, and
they stand in the master's report free from exceptions.

The first specification of error questions the action of the master and
of the court below relative to the cigar store account. That account
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practically balances. Some of the items which appear in it to the credit
of the cigar store were explained and verified by testimony, and some
were not. This is also true of the items charged against the cigar
store in that account. The master, in making the statement of account
upon which the decree below rests, charged the bank with the unex
plained items on the credit side of that account, which amount to about
$23,000, on the ground that they were admissions of the bank against
its interest; and he refused to credit it with the unexplained items on
the debit side, which amount to about $20,000. Upon this subject he
said:

"By the decision of the Court of Appeals Mr. Salomon is held to be in thh;
transaction the agent of the defendant, and this account must therefore be
considered as the account of the bank; and the defendant must. be charged
with the entire amount of receipts as shown by the account, and can take credit
only for such items of disbursement as are shown to be proper and necessary
to the execution of the trust. There can be no reasonable doubt but a portion
of the disbursements appearing on the account were expenses necessarily in
cUlTed in the transaction of the business, but they are not identified, nor the
purpose of the expenditure shown."

This decision and action of the master was affirmed by the court be
low, and it is the subject of bitter complaint. The cigar store account
was offered in evidence by the complainant upon the accounting as a
part of all the evidence taken at the first hearing. It was a single ac
count, composed of debit and credit items. There was testimony to
the effect that Salomon deposited the proceeds of the pledged goods
in the bank to the credit of the cigar store in this account, that he
checked out of this account many thousand dollars to Wood, which the
latter applied to pay the debt of Simpson, and that he used the moneys
deposited in this account to run the business of the cigar store. This
testimony was uncontradicted. This was an account between the bank
and its agent, Salomon, and it was undoubtedly evidence that the bank
received from Salomon, on account of the cigar store and on account of
the bonded goods, the amounts which were credited to the store in that
account, and that it paid out upon the orders or checks of its agent
the amounts which are debited to the store therein. Where one
introduces in evidence an admission, it must be taken in its entirety,
with the qualifications which limit or destroy its effect. The whole ad
mission, together with the limitations and qualifications it contains,
must be taken together, because, unless these are all received, the true
import and meaning of the admission may not be discovered, and
the truth, which is the great object of the inquiry, may not be ascer
tained.· But although the entire admission, including the parts favor
able as well as the parts unfavorable to the party who makes it, must
be received in evidence, they are not all necessarily equally conclusive
or worthy of credit, and it is the province and the duty of the trior
of the fact, in the light of all the evidence in the case, to determine how
much of the entire statement he will believe and how much he will
discredit. Greenleaf, Ev. § 201; Bristol v. Warner, 19 Conn. 7, 18;
Kallman v. His Creditors, 39 La. Ann. 1089, 1090, 3 South. 382. This
rule applies to statements of account which are introduced in evidence
without qualification to secure the benefit of the admissions against in
terest which they contain. In the absence of all other evidence, each
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side of such an account qualifies and limits the other. Both sides must
be taken, weighed, and considered together. The items· upon one side
offset the items upon the other, and the account proves its balance
only. Morris v. Hurst, Fed. Cas. No. 9,832; Bell v. Davis, Fed. Cas.
No. 1,249.

But, where other evidence relative to the matters referred to in the
account is presented for the consideration of the court or jury, they are
not required to give equal effect to all parts of the account-to the
admissions against interest and to the self-serving statements; but it
is their province and their duty to consider each side of the account,
together with all the other evidence germane to it, and to give to each
part of it such credit as they believe it to be fairly entitled to receive.
Neither side of the account in such a case is conclusive evidence of the
facts which it discloses. The evidence presented by either side may be
rebutted and overcome by testimony aliunde, and the triors of the fact
may and should determine the question at issue for or against the evi
dence contained in the account as in their opinion the preponderance
of all the evidence in the case and the rules of law require. I Jones
on Law of Evidence, § 295; Walden v. Sherburne, IS Johns. 409, 424;
Veiths v. Hagge, 8 Iowa, 163, 174; Gildersleeve v. Landon, 73 N. Y.
609. The cigar store account, therefore, was prima facie evidence of
the receipt by the bank, on account of the bonded goods and on ac
count of the cigar store, of the items upon its credit side, and prima
facie evidence of the payment by the bank, upon the same account,
of the items on its debit side. But, as there was much other evidence
upon this subject, it was not conclusive proof of either fact, and neither
the master nor the court was required to give the same credence and
effect to the self-serving statements on the debit side that they gave
to the admissions against interest upon the credit side of the account.
The effect of the application of this rule of law to the evidence in this
case will be considered later in this opinion, after the effect of the other
specifications of error which affect the master's statement has been de
termined.

The second specification of alleged error made by the bank is that
the master and the court below found that the cigar store was sold for
$21,000, when the fact was that the selling price was only $r9,900.
This specification is without foundation in fact, because the account of
the master shows that the amount charged against the bank on account
of this sale was only $r9,54I.66. There was, however, an error in
the charge, which the master made against the bank, of $8r7.ro under
date of March 25, r887. This item was a check of S. N. Wood to
Salomon, given to reimburse the latter for the payment of duties upon
the bonded goods which he had made. This $817.10 is credited to the
bank by the master in the item of $r.035.8< l111derthe same date. The
charge of the $817.10 offsets the credit to that amount, and th~ effect of
it is to deprive the bank of any credit for this amount of $817.io, which
it paid for duties on the goods. The debit side of the master's ac
count should accordingly be reduced by the sum of $817.10.

The next complaint is that the master and the court below refused
to credit the bank with $ro,500 on account of imported cigars of that
value, which the counsel for the bank insisted were placed in the cigar
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store after it had been delivered to Salomon and just before he sold
it. The bank also complains that the master refused, after the testi
mony was closed, to permit it to prove that these cigars were thus in-·
troduced into the store. The fact, if it be a fact, that these cigars were
placed in the store, and the evidence offered to establish that fact, are
alike immaterial, in the absence of any proof, and of any offer to prove,
that these cigars were bought by, or were the property of, the bank.
The decision of this court at the former hearing was that the cigar
store and the bonded goods were the property of Simpson, and that
the bank must account for their proceeds. If the bank, or its agent,
Salomon, bought, paid for, and put into the cigar store, while it was in
the hands of the latter, more cigars, the bank would undoubtedly be en
titled to a credit for the amount which was realized from the sale of
those cigars to Hyman, when it produced fair proof of the proportion
of $19,541.66 which was obtained at the sale that was realized from
the cigars which it bought and placed in the store. The burden, how
ever, would in any event be upon the bank to establish these facts, and
in the absence of proof of them the complainant would be entitled to all
the proteeds of the stock. If the bank had purchased and mingled its
own cigars with Simpson's, it would have done so at its peril. In the
case as it stands, the proof utterly fails to show that the cigars in ques
tion were ever the property of the bank or of Salomon, or that either
of them ever bought or paid for them. There is neither proof nor
offer of proof of these essential facts. The probability is that, if any
cigars were ever added to the stock in the cigar store during the in
cumbency of Salomon, they were the cigars of Simpson which have
not been otherwise accounted for by the bank, and there was no error
in the refusal of the master to credit it with their supposed value, nor
in his refusal to permit it to prove that such cigars were placed in the
store, in the absence of evidence that they were the property of the
bank, or the property of any other person than Simpson.

On November 6, 1888, Simpson indorsed and delivered to the bank
the promissory note of the Only Chance Mining C0IT!pany for $5,000.
At a later date such entries were made in the books of the bank as
strongly indicate that the bank treated this note as paid by the surplus
above $7,500 which it received from the sale of the real estate it had
obtained from Simpson. It is assigned as error that no credit was
given to the bank for the amount of this note. As the complainant did
not attack the sale of the real estate to Wood for the sum of $7,500, and
that transacction stands unimpeached, nothing was ever in fact paid
upon this note, and credit for it should be given to the bank. The
second note for $5,000 made by the Only Chance Mining Company
was not indorsed by Simpson, and for that reason it was properly
omitted from the charges against him.

Other specifications of error are that the master and the court below
refused to receive in evidence the bill of sale and other documents and
testimony which tended to show that the transfer of the cigar store to
Salomon was a sale, and not a pledge, and that they did not hold that
inasmuch as the cigar store account appeared to balance, and Wood
testified that in 1889 he delivered up to Salomon the Only Chance
Mining Company's notes, a complete and conclusive settlement of the



SIMPSON V. FIRST NAT. BANK. 267

transactions between Simpson and the bank was thereby effected. But
there was neither error of law nor mistake of fact in these rulings.
The second hearing below. was not a new trial of the issues which were
presented at the first hearing. It was not a rehearing of the questions
whether the transaction between Simpson, the bank and Salomon was
a sale or a pledge, and whether or not the accounts between them had
been conclusively settled in 1888 or 1889. Those issues were tried and
adjudicated by this court upon the appeal from the first decree. That
adjudication was the law of the case, and the only questions open at the
second hearing were those involving the state of the account between
Simpson and the bank and its agents, \Vood and Salomon, who took
and held the cigar store and the bonded goods in trust to pay Simpson's
debt to the bank and to return the surplus to him. The former adjudi
cation determined the issue whether the accounts between these par
ties had ever been finally rendered and settled. No correct account had
ever been rendered, because the bank had never given to Simpson credit
for more than $7,Soo, when he was entitled to credit for $I9,54r.66 on
account of the cigar store; and, even if the question were open for con
sideration, the evidence does not satisfactorily sustain the claim that
any settlement was ever made between these parties, even upon the
erroneous theory upon which the bank originally insisted.

We turn to the complaints of Simpson. He insists that the charge
against him of $2,000 for the services of Salomon in handling and sell
ing the pledged goods is excessive, and that it ought not to be allowed
to the credit of the bank. But Salomon took possession of, and with
the aid of Simpson sold and collected the proceeds of, property of the
value of more than $So,ooo. He did this with the consent and pursu
ant to the agreement made by Simpson with the bank. For these serv
ices the bank has paid him $2,000. The only question here is whether
or not the services of Salomon were worth that amount. The master
and the court below were competent, upon the disclosure of the facts
that Salomon had rendered these services and that the bank had paid
him for them, to deternline their reasonable value, and their decision of
this question should not be disturbed, in the absence of error of law or
of mistake of fact. There is no evidence of either, and their finding
upon this subject is affirmed.

The next complaint is that the bank was credited with the payment
of $2,000 for the services of its attorney in defending the title to the
bonded goods against an action brought by one Mura, who claimed to
be the owner of them. The evidence is conclusive that the action was
brought, that the bank retained the attorney to defend it, that he did
defend it, and that his services were worth $2,000. The bank insists
that on May 17, lS9s, it paid the attorney this amount, and Simpson'
denies it. The evidence upon the question of payment is not very satis
factory. It is such that a finding either way could not be said to be
without substantial support in the record. The master and the court
below agree that the fee was paid, and that finding ought not to be
disturbed, in view of the state of the evidence upon this issue, and of
the fact that the issue involves nothing but interest upon the $2,000. It
involves interest upon the $2,000 only, because, if the bank did not pay
that amount to its attorney, the evidence conclusively shows that it
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incurr~d the liability to pay it, and Simpson, who appeals to this court·
of .eqUIty for the proceeds of his property, ought, as a condition of the
~eltef he seeks, to pay the liability of his pledgee necessarily incurred
In defending the title to it. He who seeks equity should do equity.

The action brought by Muro was settled on January 19, 1893. But,
according to the report of the master, there was in the coffers of the
bank a surplus of the proceeds of the pledged property, after the pay
ment of the debt of Simpson, at all times subsequent to the year 1887.
It is assigned as error that in the statement of the account the bank
is not charged with any interest upon this surplus from 1887 until the
settlement of the Muro action on January 19, 1893. This balance,
however, was derived from the sale of the goods to a large part of
which Muro claimed the title. If he had succeeded in his action, the
bank would have been required to pay to him the value of these pledged
goods. It would have been relieved from paying their proceeds to
Simpson. It would have been entitled to apply those proceeds to satis
fy the claim of Muro. It was the surplus which the bank should re
ceive after properly administering the trust, after defending the title to
the pledged goods, and after paying the debt of Simpson, and that sur
plus only, which the latter was entitled to receive from the bank. It
was impossible to determine whether or not there would be any surplus,
and, if there should be, how much that surplus would amount to, until
the action which Muro had brought was determined. Until that time
nothing became due from the bank to Simpson, no action to recover
the surplus could be maintained, and consequently no liability to pay
interest upon the amount which the bank held in trust and had the
right to retain, at least for a reasonable time, in order to dispose of the
litigation against it, arose. The specifications of error regarding the
interest cannot be sustained.

Reference has been made to all the specifications of error, and the
result is that if the unexplained items on the debit side of the cigar store
account should be disallowed, as they were by the master and the court
below, the $22,061.93 which was found by them to be due from the
bank to Simpson should be reduced by the deduction of $5,817.10 to
$16,243.83 and interest from January 19, 1893. If, on the other hand"
those unexplained items should be allowed and credited to the bank, a
decree should be rendered in favor of the bank and against Simpson,
because the aggregate of these items exceeds $16,243.83 by several
thousand dollars. We return to the consideration of this, the most im
portant question in this case.

The cigar store account was introduced before the master as a part
of the evidence at the first hearing, from all of which this court de-

o duced the finding that on March 2, 1887, Simpson owed the bank $33,
685.31, that he paid it $7,500 by the conveyance of his residence, and
pledged to it to secure the remainder of his indebtedness bonded goods
of the value of about $25,000 and a cigar store of the value of about
$21,000, leaving the bank indebted to him on the face of this finding
in the sum of about $19,814.69. 93 Fed. 310. The evidence at the
fonner hearing, in other words, so strongly indicated that there was
some amount of money due to Simpson on account of the pledged
goods that in the opinion of this court it overcame the evidence of the
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debit side of the cigar store account, and induced a finding to the effect
which has been stated. It necessarily follows that when the counsel
for the appellee, Simpson, introduced before the master all the evi
dence at the former hearing, he made a prima facie case to the effect
that his client was entitled to recover about $19,000 from the bank, and
the burden was placed upon the appellant bank to overcome this con
clusion by means of the accounting. Does all the evidence, when
fairly considered, establish the fact that the bank was not justly liable
to pay to the complainant an amount approximating this sum? The
case imposes upon the court the duty of answering this q~estion, and
it has been a difficult task to do so satisfactorily. The evidence is not
so clear that it is possible to state an account with the certainty that
every item in it is correct. If, however, when all the evidence is taken
together, it indicates with reasonable certainty what the general bal
ance of the account between these parties must have been on January
19, 1893, the court is not relieved of the duty of finding this amount
and rendering a decree accordingly by minor doubts and uncertainties
which the record leaves undetermined. If there was any probability
that more or better evidence could be produced, the case might be re
turned to the master for farther testimony; but the witnesses have gen
erally testified that they have now presented all the evidence under
their control. Salomon, the chief actor in the drama, is dead. His
books and vouchers have been destroyed, and there is no hope of a more
satisfactory record from a prolongation of this litigation. This suit
has been pending for more than a decade. Its continuance would serve
only to deprive the ultimate victor of the benefit of the decree, and to
inflict unnecessary loss upon the defeated. In view of these facts, all
the testimony, including especially both sides of the cigar store account,
has been carefully read and thoughtfully considered. Much of the
evidence has been read many times, and an earnest effort has been made
to justly determine the main issue remaining in this case-the issue
whether the bank is justly indebted to Simpson for an amount ap
proximating $16,000, or Simpson is indebted to the bank, as claimed
bv counsel for the latter, for tens of thousands of dollars. The estab
li;hed facts which persuade to the conclusion that has finally been reach
ed upon this question will be briefly stated. No attempt will be made,
however, to itemize the amounts to be mentioned, or to make them ex
act, because the significance of the facts is not in the specific amounts
with which they deal, but in their general character and effect.

Conceding to the debit side of the cigar store account its effect as
prima facie evidence, the case before the master opened, as we have
seen, with that evidence rebutted and a prima facie case against the bank
established for the recovery of about $19,000, based upon all of the evi
dence at the first hearing and the finding of this court thereon. When
the subsequent evidence upon the accounting had been introduced, the
fact was established, by the cigar store account and by the testimony of
Simpson and Wood, that Salomon received from the pledged goods
and deposited with the bank in that account about $55,000, and that
out of this account he paid to \Vood amounts which aggregated $24,
766.40 to pay the debt of Simpson, $7,543 to pay a note which Salomon
gave to the bank when he took the cigar store, and $2,000 to Salomon
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for his services in handling the pledged goods, leaving a balance of
about $20,000, which the debit side of that account shows that Salomon
had checked out for other purposes which are not established or indi
cated by the record. Now, the only other purpose to which this $20,
000 could have been legitimately applied was to pay the necessary ex
penses of operating the store, which had a stock of about $20,000, for
23 days, and the reasonable expenses of selling the bonded goods, which
were worth about $35,000. The fact that Salomon checked this amount
of about $20,000 out of the bank through his cigar store account, and
that it was charged to him in that account, does not seem to us to be
convincing evidence that it was either reasonable, just, or necessary to
expend so large an amount to dispose of property which realized only
about $55,000. It is true that in the foregoing statement of the ac
count, which finds the amount realized by Salomon from the goods he
sold to be $55,000, the cigar store account and the testimony of Simp
son that Salomon deposited the proceeds of his goods in that account,
and that as the money accumulated he gave checks to Wood to apply
on Simpson's debt and to run the business, has been esteemed sufficient
proof, in the light of the other evidence in the case, that the unexplained
items on the credit side of this account, which amount to about $23,000,
represent proceeds of the pledged goods received by the bank from
Salomon, while the debit side of that account is not given sufficient
probative force to establish the proper expenditure of the unexplained
items on that side of the account, which amount to about $20,000. But
there are substantial reasons for this conclusion, derived from the rela
tions of the parties and the other evidence in the record. The bank
held these goods in trust as pledgee. It had the control of the gcods,
of its agent, Salomon, of the account of the sales, and of the expendi
ture of the moneys derived from them. Simpson had none of these
things. He participated in, perhaps conducted, the negotiations for the
sale of the goods under the supervision of Salomon; but he had no
control of the account or of the moneys deposited in the bank. It was
the duty of the bank to keep a correct account of the receipts from the
proceeds of the trust estate, of the necessary expenses of selling it, to
render this account to Simpson, and to pay to him the surplus remain
ing after his debt and the necessary expenses of turning the pledged
goods into money had been paid. It kept an account with its agent,
Salomon, but none with Simpson or with the trust estate. The credit
side of this account is an admission against interest, while the debit
side is a self-serving statement, and in the presence of other persuasive
evidence upon. this subject the former naturally induces more credence
than the latter.

Again, this was not an account between a creditor and his debtor.
In such an account the debtor himself generally orders the payment of,
or receives, the items charged to him, and, if they are erroneous, he
has the knowledge and the testimony to disprove them. It is not so in
this cigar store account. This was an account between the bank, a·
trustee, and its agent, Salomon. So far as this record discloses Simp
son had no knowledge, nor means of knowledge, of the purposes for
which the $20,000 here in question was expended, or of the items
through which it was drawn from the bank, while the latter, after the
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motiey was deposited with it, had the power and· was charged with the
duty to see and to know how this fund was used.

Again, this account was written by the bank, if the testimony of its
officers was true, at a time when they were acting upon the theory that
Salomon owned the cigar store, and had the right to use its proceeds
for his own benefit, or otherwise, as he saw fit. It may, therefore, well
be convincing evidence that the unexplained items on its credit side
were derived from the pledged goods and were deposited with th~ bank.
But how can it be very persuasive evidence of the just application of
$20,000 of these trust funds which are included in the unexplained items
on its debit side?

There is another class of evidence in this case which strongly con
firms the conclusion that the unexplained items on the credit side of the
cigar store account represent the proceeds of the pledged goods, while
those on the debit side do not represent a proper application· of those
proceeds to the discharge of the trust. It is the evidence of the action
of the bank before this controversy had arisen. Neither the account
of Wood nor the cigar store account shows any surplus or balance due
to Simpson. The action of the bank demonstrates the fact that there
was such a surplus. While in 1887 it was treating the transfer of the
cig:- r store to Salomon as a sale, and was giving Simpson credit for
only $7,5°0 on account of it, instead of allowing him a credit for its
proceeds, $19,541.66, it nevertheless acknowledged full payment of
Simpson's debt from the proceeds of the pledged goods on October S,
1887. If upon that theory the debt was paid on that·day, Simpson is
now entitled to recover of the bank at least-
The amount of the certificate of deposit to Moffat, which he had

bought with his property, and which the bank was holding for
him ...........................................••..•......... $ 4,314 69

The difference between the $7,500 the bank had credited him for the
cigar store and $19,541.66, its proceeds.......................... 12,041 66

The amount deposited in the cigar store account after October 5,
1887 5,683 99

$22,040 34
Less the amount paid Salomon for his services ...••••••.. $2,000 00
The amount paid for the settlement of the Muro action and

for the attorney's fees therein .........•••••• ~ . • • • • •• 4,230 00
And the amount of the Only Chance note................ 5,000 00

Making in all . $11;23000

And leaving a surplus due him of. $10,810 34

These considerations have forced our minds to the conclusion that
the evidence clearly establishes the fact that the bank received about
$55,000 from the proceeds of the pledged g&ds which were handled
by Salomon. The receipt of this money by the bank charged it with
a trust in favor of Simpson, and made the bank liable to him for every
dollar of it which it did not lawfully expend in dischargihg its trust.
Concede that the cigar store account is evidence that the bank paid out
the $20,000 evidenced by the unexplained items on the debit side of the
account upon the checks of Salomon. That fact is not enough to ex
onerate it. It must go farther and establish the fact that it paid this
sum out either in satisfaction of the debt of Simpson to it or in dis-
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charge of'the necessary expenses of converting the ptedgea goods into
money. The proof is plenary that Simpson's debt and Salomon's note
and Salomon's services were paic;l' with about $35,000 of this fund.
But there is no evidence to show what was done with the other $20,000.
The duties upon the goods, the freight, the insurance, the taxes upon
them were paid by Wood and are credited to the bank in the master's
account If other duties, other freight, other taxes, other insurance,
had be,en paid, the proof of it would doubtless have been forthcoming;.
for it would not have been difficult to obtain, and the witnesses for the
bank have testified that they have produced all the evidence they could
secure. There is nothing left to which this $20,000 could have been
lawfully applied but the expenses of conducting this business, and it is
too tense a strain on our credulity to believe that it was necessary to
expend $20,000 to pay the expenses of converting. cigars and tobacco
worth only about $55,000 into money. The facts to which reference
has now been made converge with compelling force to show that there
was a substantial surplus of many thousand dollars remaining in the
hands of the bank and of its agents after the debts of Simpson and all
the legitimate charges against the proceeds of the pledged goods had
been satisfied. While they do not disclose the exact amount of this
balance, they indicate that it could not have been very far from the
$16,243.83 to which the award of the master has been reduced by the
specific exceptions which have been considered, and they leave little
doubt that a reversal of that award and a finding of an indebtedness of
Simpson to the b;nk would work substantial injustice. '

In reaching this conclusion the books and accounts of the bank and
the testimony of its officers and witnesses have not been disregarded,.
but they fail to convince that the bank has fairly accounted for the pro
ceeds of this trust estate which the proof, in our opinion, shows that it
received. In the first place, the account books. of the bank were not
written to show, but to conceal, the truth of this transaction. They
did not disclose the fact that the deposit certificate to the president of
the bank for $4,314.69 was the property of Simpson. They were not
written to indicate, but to conceal, the fact that the cigar store was
pledged to secure the debt of Simpson. The bank never made or kept
any separate account of the receipts and expenditures on account of I
the pledged goods, as it was its legal duty to do. It mingled the
amounts which Wood obtained from them with his individual funds,
and permitted him to make his expenditures on account of them by

.means of checks on his own account, paid indiscriminately with those
he drew to discharge his individual business obligations, so that there
was no way to trace his receipts and expenditures on account of the
trust estate, except by means of a tedious search for the items through,
his individual account, with the aid of his recollection and his vouchers.
Even this account with Wood was not regularly kept, by entering all
the items in it at the respective times at which the transactions to which
they relate occurred. It contains a single credit on October 4, 1887.
of three items; one of $S,II7.30, March 25; one of $10,000, May 13;.
and one of $5,000 August 4, making in the aggregate $20,II7.30.
There were other errors in the books of the bank-one of $10,000 in
'Wood's account, one of $100.92, under date of December IS, 1887, in,
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the cigar store account, and one of seven items which made a difference
of $4,604.95 in the profit and loss account. The entries in the latter
account regarding the transaction in question in this suit, and the en
tries of certain notes on the discount ledger relating to Simpson's ac
count, were written over erasures of entries that it was impossible to
read. The officers and witnesses of the bank were unable themselves
to make a true statement of the account between it and Simpson from
their books and vouchers. Their knowledge and testimony concerning
this subject have been neither uniform nor consistent. When they ex
amined their books and made their answer, they stated an account on
the theory that the cigar store was sold by Simpson to Wood for $7,
500. They gave Simpson credit on account of it for that amount only,
and then showed a balance due to the bank of only $2,742.98. They
bad not then discovered apparently that they held a deposit certificate
in tpe name of their president for $4,314.6g, which, upon the theory
of that account, had been purchased with the money of Simpson, and
that he was entitled to additional credits of this $4,314.6g and of $12,
041.66, the difference between the $7,500 which they had credited him
for the cigar store and the $19,541.66 which that store produced. After
the decision of this court and the order for the accounting they stated
another account, which disclosed a balance of $9,813.17 against Simp
son, and before the testimony in the presence of the master was closed
they presented a third account, in which the balance against Simpson
appears to be $42,466.67. The last account includes items of $10,500
for cigars taken from the warehouse and put into the cigar store, and
$22,230 for interest, which there first appear. One or more of the offi
cers or witnesses for the bank testified that each of these three accounts
was correct according to the books of the bank and according to the
knowledge which the officers or witnesses had of the transactions. But
the three accounts and the testimony in support of them demonstrate
the fact that some of them must have been erroneous. There is noth
ing in all this evidence for the bank, including the debit side of the cigar
store account, of sufficient weight and cogency to overcome the broad,
controlling fact which the evidence establishes and which conditions
the entire case-the fact that the bank has received from the pledged
goods many thousand dollars for which it has not in any way accounted,
save by the entries in the debit side of "the cigar store account of un
explained items to the amount of about $20,000. There is no legitimate
cause to which the expenditure of th~se items can be attributed under
the evidence, except the expenses of operating the store for 23 days,
such as rent and clerk hire, and the expenses of selling the bonded
goods. The debit side of this account may be evidence of a reasonable
expenditure for this purpose. Such a reasonable expenditure may have
amounted to $1,000. An expenditure of this character of some amount
must have been made. The probative force of the unexplained items in
the debit side of the cigar store account cannot and ought not to be ex
tended beyond this reasonable expenditure, in the absence of evidence of
the exact amount paid out on this account, and this item of expenditu,.e
is accordingly fixed and allowed to the bank at the sum of $1,000. The
record as it stands~contains no evidence that will sustain a finding that
it was either necessary, just, or right for the bank or its agents to ex-

129F.-18
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pend more than this amount in the execution of its trust, in addition to
the amounts heretofore credited to it, while it is convincing to the effect
that the bank held all the amounts which it received from the pledged
goods, above the sums it expended to administer the trust and to pay
the debts of Simpson, charged with an express trust for the benefit of
the complainant. The amount thus received by the bank above the
expenses of the administration of the trust and the debts of Simpson
is, therefore, found to be $15,243.83.

The decree below is accordingly reversed, and the case is remanded
to the Circuit Court, with instructions to enter a decree in favor of
the complainant, Simpson, and against the bank, for the sum of $15,
243.83, with interest thereon at 8 per cent. per annum from January 19,
1893, and his costs to the time of these appeals. The bank may re
cover the costs of these appeals in this court.

HEINZE et al. v. BUTTE & B. CONSOLo MIN. CO.

(Circuit Court of Appeals, Ninth Circuit. March 4, 1904.)

No. 1,033.

1. CO:,>TEMPT-NATURE OF PROCEEDING-REVIEW.
A bill in equity, flIed in aid of an action at law to recover for trespasses

on a mining claim, alleged that defendants had extended their underground
workings from adjoining claims owned by them into the claim of com
plainant, and prayed for an injunction restraining them from extracting
and removing ore therefrom. The answer justified the trespasses on
the ground that the veins or lodes into which defendants' workings were
extended had their apexes in defendants' claims, and were their prop
erty. A preliminary injunction was granted, and, on petition of com
plainant, an order was entered requiring defendants to permit agents of
complainant to enter their workings, and examine, inspect, and survey
the same so far as necessary to obtain evidence on the issue joined. De
fendants haVing refused to permit such inspection and survey, an order
was entered finding them in contempt of court, and adjudging a fine
against them; such order, however, to be discharged, as to both flne and
commitment, on their compliance with the previous order. Held, that
such order of contempt was not a judgment in a criminal, but in a civil,
proceeding; that it was remedial and coercive in character, and entered
for the purpose of enforcing private rights of complainant, judicially
determined, and was not reviewable by writ of error.

2. SAME-PERSONS BOUND BY ORDERS OF COURT~FFICERSOF CORPORATION DE
FENDANT.

Officers of a mining corporation which is a party to a suit in equity
in wbich it has been ordered to permit an inspection and survey of its
mine are bound by sucb order, although not personally parties to the suit,
and may be subjected to punishment for contempt, Where, having the
power to require compliance with it by the company, they refuse to do so.

8. INi'ERLOCUTORY ORDERS-PERSONS BOUND-PURCHASER PENDENTE LITE.
A purchaser of mining property, including the shafts, machinery, and

wnrkings thereon, pending a suit against the grantor involving the alleged
extension of such workings into adjoining property, is bound by an order
subsequently made by the court in such suit permitting the adverse party
to inspect and survey the mine.

In Error to the Circuit Court of the United States for the District
of Montana.

This is a writ· of error, directed to the Circuit Court for the District ot
Montana, to review an order of that court adjudging F. Augustus Heinze,
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Josiah H. Trerise, and Alfred Frank guilty of contempt of court, in vIolating
an order of the court permitting the inspection and survey of certain premises
mentioned and described in the order.

On May 17, 1898, the defendant in error filed a blll in equity in the Circuit
Court for the District of Montana against the Montana Ore Purchasing Com
pany, Chili Gold Mining Company, John MacGinnis, Edward L. Whitmore, and
Carlos Warfield, as defendants, to enjoin and restrain the defendants from
extracting and removing certain ores and minerals from out of the Michael
Devitt claim, of which complainant claimed to be the owner. The suit was
ancillary to an action at law brought by the same complainant, as plaintiff,
against the same parties, as defendants, to recover damages for the same
trespasses. Upon the bill, process was issued, and the defendants appeared
and answered. The Montana Ore Purchasing Company, in its answer, justi
fied the trespasses charged in the bill of complaint by virtue of its claim of
ownership of the Rarus and Johnstown lode claims, lying northerly of and
adjacent to the Michael Devitt claim. It was alleged that these claims were
patented by the United States; that they had parallel end lines; that certain
veins or lodes which had their tops or apexes within the said Rarus and
Johnstown lode claims extended on their strike through said lode claims nearly
parallel to the side lines of said claims, and departed through the end lines
thereof; that these veins or lodes on their downward course or dip so far
departed from a perpendicular as to pass beyond the vertical side lines of said
lodes or claims, and to enter the ground described in the complaint as the
Michael Devitt lode claim; that the Montana Ore Purchasing Company was
the owner of said veins or lodes which had their tops or apexes within the
Rarus and Johnstown claims, and all ores, minerals, and metals therein con
tained, throughout their entire depth; that any entry which had been made
by the defendant or its lessee, the Chili Gold Mining Company, within the
vertical side lines of the Michael Devitt claim mentioned in the complaint,
had been upon such veins or lodes, and that any ores, minerals, 01' metals
which had. been extracted from within said vertical side lines had been taken
lind extracted from said vein or lode; and that the same was the property
of the defendant or its lessee. The answer of the defendant the Chili Gold
Mining Company pleaded substantially the same justification, under the lease
from the Montana Ore Purchasing Company. The answer of the defendants
MacGinnis, Whitmore, and Warfield justified as officers or agents of the Chili
Gold Mining Company.

Upon the bill an injunction pendente lite was issued in accordance with the
prayer of the bill, and served upon F. Augustus Heinze, as president of the
Montana Ore Purchasing Company, Edward L. Whitmore, a trustee and gen
eral manager of the Chili Gold Mining Company, and upon each of the other
defendants named in the bill of complaint This injunction is still in force.

On October I, 1903, the complainant in the action presented a petition to
the Circuit Court, showing that the defendants had constructed certain shafts
upon the Rarus and Johnstown claims, and from said shafts had made a large
number of underground workings, extending through the said Johnstown and
Rarus claims into and beneath the surface of the Michael Devitt claim, and
also had extended and made a large number of workings from the said shafts
south into the claim called the "Pennsylvania Claim," which joins the said
Michael Devitt claim on the west, and from the said Pennsylvania claim into
and beneath the surface of the Michael Devitt claim; that, in order that the
complainant might be prepared to prove its contention in the case, and prove
that it was the owner of the ore bodies in controversy, and also prove a vio
lation of the injunction by the defendants, it was necessary that the complain
ant, by its representative, should make a survey, inspection, and examination
of certain portions of the Rarus and Johnstown claims, and underground
workings therein, and underground workings made from the shaft and work
ing of said claims, and from and through the Pennsylvania claim into and
beneath the surface of the Michael Devitt claim, and all workings made from
any of said claims under the surface of the Michael Devitt claim. To this
petition the Montana Ore Purchasing Company filed its answer on October
18, 1903, in which it denied the several allegations contained in the petition;
denied that it had possession and control of any of the shafts. or portions of
the Johnstown and narus claims lying north of the Michael Devitt claim,
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or extending into the Michael Devitt claim; and denied that it was necessary
for the complainant to have the survey, examination, or inspection of the worl,
ings in the Rarus, Johnstown, or, Pennsylvania claims for the purpose of the
trial, or for any matter connected therewith.

On October 14, 1903, upon the petition and upon the motion of the com
plainant, an order of inspection, examination, and ~nrvcy was entered in the
Circuit Court, appointing certain persons as ag,Y, 'I, and representatives of
the complainant during a period of 15 days, to survey, examine, and inspect
the Michael Devitt, Rarus, Johnstown, and Pennsylvania lode claims, and all
the underground workings and openings in said claims. so far as was neces
sary to enable complainant to ascertain whether the said underground worl,
ings and openings in the Rarus, Johnstown, or Pennsylvania connected with
the underground workings in the Michael Devitt lode claim. It was further
ordered that for the purpose of such inspection, examination, and survey. the
agents and representatives of the complainant were authorized to temporarily
remove or open all doors, bUlkheads, or other obstructions which might be
found in said premises, or any part thereof, and which might interfere with
or obstruct Such examination, inspection, and survey, provided that at or be
fore the completion of such inspection, examination, and survey, the com
plainant should replace all such bulkheads, doors. or other obstructions so re
moved, and leave the premises in the same condition as found, so far as prac
ticable. The defendants were required to hoist and lower complainant's rep
resentatives through the shafts on the Harus and Johnstown lode claims in
the control of the defendants, and furnish to the representatives of the com
plainant ingress to and egress from the said premises and the said worldngs
at all reasonable times dming the period of 15 do13's,

'1'he defendants thereupon appealed from said order to this court, and peti
tioned this court for a writ of supersedeas. '1'his petition was denied. the
court holding that the order appealed from was in no sense final, and there
fore not appealable. 126 Fed. 168. The defendants thereupon presented to
this court a petition for a writ of certiorari to review the action of'the Circuit
Court in mal,ing the order of October 14, 1903. '1'his petition was denied;
the court holding that, having determined that the order was not appealable,
the court had no power to issue the writ of certiorari. 126 Fed. 169. There
after another petition for writ of certiorari ,vas filed in this court by the
.Tohnstown Mining Company to review the same order. This petition alleged
that it was not a party to the action in the Circuit Court, but, it appearing
that the petitioner had acquired its title to a portion of the ground involved
in the inspection order from the Montana Ore Purchasing Company during the
pendency of the cause, and after the issues were joined in the same, this peti
tion was also denied.

Pending these proceedings the order of the Circuit Court of October 14, 1908,
was not enforced. and on November 3, 1903, the period for the inspection. ex
amination, and survey mentioned in the order was extended by the court for
a period of 21 days from November 4, 1903. Upon an attempt being made
upon several days from November 4 to November 16, 1903, to execute and
enforce the order, its execution is charged to have been impeded and obstructed
by F. Augustus Heinze, Josiah H. Trerise, and Alfred Frank. The charge
being brought to the attention of the Circuit Court b3' affidavit, that comt
issued an order, directed to Heinze, Trerise, and I!'rank, to show cause why
they, and each of them, should not be committed for contempt in refusing to
permit the inspection, examination, and survey as directed by the court. In
response to this order, the parties named appeared, and severally pleaded "Not
guilty." The court thereupon heard testimony upon said charge, and rendered
its judgment on December 19, 1903, to the effect that the persons charged,
to wit. F. Augustus Heinze, Josiah H. Trerise, and Alfred Frank, were each
and all guilty of contempt of court in violating, obstructing, and refusing to
obey the order of the court; that the acts of contempt were committed· after
notice and full knowledge of the issuance of the said order. From this order
a writ of error was allowed. and on the 21st day of December. 1903, a bond
on the writ of error for costs in the sum of $300 was accepted and approved
by the judge holding the Circuit Court, but the judge refused to take a super
sedeas bond to stay the judgment of the court in the contempt proceedings.
Thereupon application was made to the writer of this opinion, as a judge of
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the Clrcult Court of Appeals, to take a supersedeas bond and direct the clerk
of the Circuit Court of Appeals to issue a writ of supersedeas to the court
below, staying the execution of the judgment of the court. The supersedeas
bond was taken, and a writ of supersedeas issued accordingly.

Garret W. McEnerney, James M. Denny, and John J. McHatton, for
plaintiffs in error Heinze and Trerise.

Robert B. Smith, for plaintiff in error Alfred Frank.
John F. Forbis, Crittenden Thornton, and J. F. Riley, for defendant

in error.
Before GILBERT, ROSS, and MORROW, Circuit Judges.

MORROW, Circuit Judge. The defendant in error has moved to
dismiss the writ of error on the ground that this court has no jurisdic
tion to review the judgment of the Circuit Court in this case. At com
mon law the exercise by a court of competent jurisdiction of the power
to punish for contempt could not be reviewed. 9 Cyc. 61. "The pow
er to punish for contempts is inherent in all courts. Its existence is
essential to the preservation of order in judicial proceedings, and to the
enforcement of the judgments, orders, and writs of the courts, and
consequently to the due administration of justice. The moment the
courts of the United States were called into existence and invested with
jurisdiction over any subject, they became possessed of this power."
Ex parte Robinson, 19 Wall. 5°5, 506, 22 L. Ed. 205.

The appellate jurisdiction of the Circuit Court of Appeals to review
by appeal or writ of error final decisions in the District Court and the
existing Circuit Courts is provided in section 6 of the act of March 3,
1891, c. 517, 26 Stat. 826, 828 [U. S. Compo S1. 19°1, pp. 547, 549],
It is there provided that this jurisdiction shall be exercised in all cases
other than those provided for in the preceding section of the act, unless
otherwise provided by law. The cases provided for in the preceding
section of the act relate to appeals and writs of error from the District
and Circuit Courts direct to the Supreme Court, and do not include
final decisions in the District and Circuit Courts in contempt proceed
ings. The primary object of the act of March 3, 1891, well known as
a matter of public history, manifest on the face of the act, and judicially
declared in the leading cases under it, was to relieve the Supreme Court
of the overburden of cases and controversies arising from the rapid
growth of the country and the steady increase of litigation, and, for the
accomplishment of this object, to transfer a large part of the appellate
jurisdiction of the Supreme Court to the Circuit Courts of Appeals
thereby established in each judicial circuit, and to distribute between
the Supreme Court and the Circuit Courts of Appeals, according to the
scheme of the act, the entire appellate jurisdiction from the Circuit and
District Courts of the United States. American Construction Co. v.
Jacksonville Ry. Co., 148 U. S. 372, 382, 13 Sup. C1. 758, 37 L. Ed.
486; United States v. American Bell Tel. Co., 159 U. S. 548, 551, 16
Sup. Ct. 69,4° L. Ed. 255. Prior to this act the general appellate juris
diction of the Supreme Court in civil cases was provided for in the sev
eral acts of Congress incorporated into sections 691, 692, and 693 of
the Revised Statutes, and the authority to decide questions occurring
on the hearing or trial of any criminal proceeding before a Circuit
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Court, upon which the judges were divided in opinion, was provided for
in section 697 of the Revised Statutes. Neither of these sections pro
videdin express terms for the review of judgments in contempt pro
ceedings, but very early in the judicial history of the Supreme Court
the question arose whether the court had authority to review the judg
ments of the Circuit Courts in such proceedings. The first case in
which this question was considered was Ex parte Kearney, 7 ·Wheat. 38,
5 L. Ed. 391. In that case a petition was presented to the Supreme
Court for a writ of habeas corpus to bring up the body of Kearney,
who was in prison under a commitment of the Circuit Court for an al
leged contempt. The petitioner was a witness under examination in
the Circuit Court, and had refused to answer a question put to him,
on the ground that the answer might tend to criminate him as a parti
ceps criminis. The objection was overruled, and, he having persisted
in his refusal to answer the question, he was committed to jail for con
tempt. It was contended, in opposition to the petition for writ of
habeas corpus, that the Supreme Court had no appellate jurisdiction in
criminal cases, and that it could only revise the decisions of the Circuit
Court in cases where there was a certificate of a division of opinion
of the judges below. The writ was denied. Mr. Justice Story, in
delivering the opinion of the court, said: '

"It is to be considered that this court has no appellate jurisdiction con
fided to it in criminal cases by the laws of the United States. It cannot en
tertain a writ of error to revise the judgment of the Circuit Court in any case
where a party has been convicted of a public offense. And undoubtedly the
denial of this authority proceeded upon great principles of public policy and
convenience. If every party had a right to bring before this court every case
in which judgment had passed against him for a crime or misdemeanor or

.felony, the course of justice might be materially delayed and obstructed., and
in some cases totally frustrated. If, then, this court cannot directly revise
a judgment of the Circuit Court in a criminal case, what reason is there to
suppose that it was intended to vest it with the authority to do it indirectly?
It is also to be observed that there is no question here but that this commit
ment was made by a court of competent jurisdiction, and in the exercise of
an unquestionable authority. The only objection is, not that the court acted
beyond its jurisdiction, but that it erred in its judgment of the law applicable
to the case. If, then, we are to give any relief in this case, it is by a revision
of the opinion of the court, given in the course of a criminal trial, and thus
asserting a right to control its proceedings and take from them the conclu
sive effect which the law intended to give them. If this were an application
for a habeas corpus after judgment on an indictment for an offense within the
jurisdiction of the Circuit Court, it could hardly be maintained that this court
could revise such a judgment, or the proceedings which led to it, or set it aside
and discharge the prisoner. There is, in principle, no distinction between
that case and the present, for, when a court commit a party for contempt,
their adjudication is a conViction, and their commitment, in consequence, is
execution; and so the law was settled, upon full deliberation, in the case of
Brass Crosby, Lord Mayor of London, 3 Wilson, 188."

In the case of New Orleans v. Steamship Company, 20 Wall. 387,
392, 22 L. Ed. 354, the Circuit Court of the United States for the Dis
trict of Louisiana had obtained jurisdiction of a controversy between
the steamship company a.nd the authorities of the city of New Orleans
concerning a lease of certain water-front property by the steamship
company. An injunction had been issued by the Circuit Court, re
straining the city authorities from interfering with the possession of
the property as held by the steamship company. The city surveyor,
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aided by a number of laborers, acting under an order of the city coun
cil approved by the mayor, destroyed the fence or inclosure erected
by the company around the leased premises; and thereupon the mayor
of the city applied to a city court for an injunction to restrain the
company from rebuilding the inclosure which had been destroyed, and
an injunction was granted by the city court accordingly. The company
thereupon obtained a rule in the Circuit Court requiring the mayor to
show cause why he should not be punished for contempt in taking such
action in another tribunal. At the hearing the court decreed that the
mayor should pay a fine of $300 for the contempt of court wherewith
he was charged; that the city should be enjoined from interfering with
the possession and infringement of the demised premises by the com
pany during the life of the lease, and that the company should recover
from the city $8,000 for damages; and that the city should pay the
costs of the suit. From the decree in the case an appeal was taken to
the Supreme Court of the United States, where the decree or judgment
was affirmed. Speaking of the fine imposed upon the mayor, the court
said:

"The fine of three hundred dollars imposed upon the mayor is beyond our
jurisdiction. Contempt of court is a specific criminal offense. The imposi
tion of the fine was a judgment in a criminal case. That part of the decree
is as distinct from the residue as if it were a judgment upon an indictment
for perjury committed in a deposition read at the hearing. This court can
take cognizance of a criminal case only upon a certificate of division in opin
ion. In Crosby's Case, Mr. Justice Blackstone said: 'The sole adjudication
for contempt, and the punishment thereof, belongs exclusively and without
interfering to each respective court.' "

In the case of In re Chiles, 22 Wall. 157, 22 L. Ed. 819, the state of
Texas applied to the Supreme Court for a rule on John Chiles to show
cause why he should not be dealt with as guilty of a contempt of that
court, in disobeying one of its decrees. The decree alleged to have
been disobeyed by Chiles is found in Texas v. White, 7 Wall. 700, 742,
19 L. Ed. 227,and had relation to the title to certain bonds of the United
States issued to the state of Texas. The suit was an original suit in
the Supreme Court, in which the state of Texas, claiming the bonds
as her property, prayed for an injunction to restrain the defendants
\Vhite and Chiles from receiving payment from the national govern
ment, and to compel the surrender of the bonds to the state. The de
fendants filed separate answers. Notwithstanding the decree, Chiles
continued to claim title to the bonds under a transaction not set up in
his answer to the suit. The court held that he was not .the less con
cluded and bound to obey the injunction; that notwithstanding the
fact that, in the answer to the order to show cause, Chiles asserted a
different title or source of title from the one imputed to him in the suit,
and defended by him, he was in contempt of court in setting up and
seeking to enforce his claim. He was found guilty of contempt, the
court holding that punishments for contempt of court had two as
pects, namely: (I) To vindicate the dignity of the court from dis
respect shown to it or its orders; (2) to compel the performance of
some order or decree of the court which it is in the power of the party
to perform, and which he refuses to obey.

The next case is that of Hayes v. Fischer, 102 U. S. 121, 26 L. Ed.
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95. The facts. of the case are stated in the opinion of the court by
Mr. Chief]ustice Waite as follows:

"Fischer; the defendant in error, brought a suit in equity in the CirCilit
Court Qf the United States for the Southern District of New York to restrain
Hayes, the plaintiff in error, from using a certain patented device. In tbis
suit an interlocutory injunctiOn was granted. Complaint having been made
against Hayes for a violation of this injunction, proceedings were instituted
against him for contempt, which resulted in an order by the court that he
pay the clerk $1,389.99 as a fine, and that he stand committed until the order'
was obeyed. To reverse this order, Hayes sued out this writ of error, which
};'ischer now moves to dismiss on the ground that such proceedings in the
Circuit Court cannot be re-examined here. If the order complained of is to
be treated as part of what was done in the original suit, it cannot be brought
here for review by writ of error. Errors in equity suits can only be corrected
in this court on appeal, and that after a final decree. This order, if part of
the proceedings in the suit, was interlocutory only. If the proceeding below,
being for contempt, was independent of and separate from the original suit,
it cannot be re-examined here either by writ of error or appeal. This was
decided more than fifty years ago in Ex parte Kearney, 7 Wheat. 38 [5 L.
Ed. 391], and the rule then established was followed as late as New Orleans
v. Steamship Company, 20 Wall. 387 [22 L. Ed. 354]. It follows that we have
no jurisdiction."

The next case is that of Worden v. Searls, 121 U. S. 14, 7 Sup. Ct.
814, 30 L. Ed. 853. The suit was a bill in equity in the Circuit Court
to restrain infringement of letters patent, and for assessment of dam
ages. A preliminary injunction was issued and served upon the de
fendants. Afterwards an order was made and entered by the court, en
titled in the cause, imposing a fine of $250 on the defendants, to be paid
by them to the complainant, for a violation of the preliminary injunc
tion. This order was opened for a further hearing, and an order was
made, entitled in the cause, imposing a fine of $1,r82 on the defendants
for such violation, to be paid to the clerk of the court, and by him to be
paid over to the plaintiff, for damages and costs; the defendants to
stand committed until the same should be paid. An appeal by the de
fendants from the order was allowed, and an order was made that all
proceedings to enforce the collection of the fine be stayed until the fur
ther order of the Circuit Court on the giving of a specified bond, which
bond was given. On the report of the master on the reference under
the interlocutory decree, a final decree was entered that the plaintiffs
recover against the defendants $24,573.91 as profits, and $386-40 costs.
From this final decree the defendants appealed to the Supreme Court.
In that court the defendants asked for a review and reversal of the
orders imposing fines for violation of the preliminary injunction.
The complainant contended that the Supreme Court could not review
the action of the Circuit Court in punishing a cOntempt committed by a
violation of such injunction: (r) Because the proceedings were crim
inal in their character; (2) because the action of the Circuit Court was
by section 725 of the Revised Statutes [D. S. Camp. St. r90 r, p. 583J
expressly made discretionary. The court held, with respect to these
objections, that it had jurisdiction to review the final decree in the suit
and all interlocutor¥ decrees and orders; distinguishing the facts of
the case from those of Ex parte Kearney, 7 Wheat. 39, 5 L. Ed. 391,
and the case of New Orleans v. Steamship Company, 20 Wall. 387,
22 L. Ed. 354. The court also held that section 725 of the Revised
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Statutes [D. S. Compo St. 1901, p. 583]. did not make the action of the
court imposing a fine for contempt such a matter of discretion that
the orders imposing the fines were not reviewable. The court said:
"They were, to all intents and purposes, orders in the course of the
cause, based on the questions involved as to the legal rights of the
parties." It was further held that, although the court had jurisdiction
of the suit and of the parties, the order for the preliminary injunction
was unwarranted, as a matter of law, and the orders imposing the fines,
so far as they had not been executed, were, under the special circum
stances of the case, reviewable by the court, under the appeal from
the final decree. The final decree of the Circuit Court was reversed,
and the case remanded, with directions to dismiss the bill, with costs,
but without prejudice to the power and right of the court to punish
the contempt referred to in the orders by a proper proceeding.

It appears from these decisions that the Supreme Court draws a dis
tinction between a contempt proceeding where the court is called upon
to vindicate its authority and dignity, and where the enforcement of
its orders and decrees are, to all intents and purposes, orders in the
course of the cause based on the questions involved as to the legal
rights of the parties. The first are in the nature of criminal proceed
ings, and under the law as it stood prior to the act of March 3, 1891,
establishing the Circuit Courts of Appeals, the jurisdiction of the Su
preme Court to review the judgment of the Circuit Courts in criminal
cases was upon a certificate of division of opinion between the judges
of the latter court. And since, if the judges of the Circuit Courts
disagreed, there could be no judgment of contempt (California Paving
Co. v. Molitor, 113 D. S. 609, 618, 5 Sup. Ct. 618, 28 L. Ed. 1106), it fol
lo\ved that no cases of that character were reviewed by the Supreme
Court. With respect to the second class of contempts, the Supreme
Court had authority to review such interlocutory judgments or decrees
upon an appeal from the final decree in the cause. This, then, was the
~tate of the law upon this subject when the Circuit Courts of Appeals
were established, in 1891, and those courts succeeded to a portion of
the appellate jurisdiction previously conferred upon the Supreme Court.
There is, however, this difference in the appellate jurisdiction of the two
courts: The Supreme Court had jurisdiction to review questions oc
curring on the hearing or trial of a criminal case in the Circuit Court
upon a certificate of division of opinion between the judges of the Cir
cuit Court. The Circuit Court of Appeals has jurisdiction, under the
act of March 3, 1891, to review final decisions in a criminal case not
capital in either the Circuit or District Court, upon a writ of error.

We now proceed to consider the cases where the Circuit Courts of
Appeals have had under consideration the question as to their jurisdic
tion to review decisions of the District and Circuit Courts in contempt
proceedings:

The case of Nassau Electric Ry. Co. v. Sprague Electric Ry. & Motor
Co., 95 Fed. 415, 37 C. C. A. 146, was an action brought to restrain the
infringement 6£ a patent. The Circuit Court of Appeals for the Sec
ond Circuit held that the order imposing a fine for the violation of a
preliminary injunction in the cause could not be reviewed upon a writ
of error; it could only be reviewed upon an appeal from a final decree
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in the cause; citing In re Debs, 158 U. S. 573, 15 Sup. Ct. 900, 39 L.
Ed. 1092.

In Cary Mfg. Co. v. Acme Flexible Clasp Co., 108 Fed. 873, 48 C.
C. A. 118, the same court reviewed, upon writ of error, a judgment of
the Circuit Court imposing a fine upon the defendant for a violation of
an injunction issued by the court against an infringement of a patent.
This proceeding was, however, after the final decree sustaining the
patent and adjudging an infringement of the patent in the Circuit
Court, and after the affirmance of this final decree in the Circuit Court
of Appeals.

In Butler v. Fayerweather, 91 Fed. 458, 33 C. C. A. 625, an attorney
was being examined in a case in the Circuit Court, to which he was not
a party. He was asked a question which he refused to answer, upon
the ground of privilege: For this refusal he was committed for con
tempt. A writ of error was sued out to review the order of commit
ment in the Circuit Court of Appeals. The court held that the order
proceeded upon a matter distinct from the general subject of litigation;
that the aggrieved party would have no opportunity to be heard when
the cause should be before the court at the final hearing, and as to him
the proceeding was finally determined when the order was made. Not
being a party to the cause, he could not be heard on an appeal from
the final decree, and, unless he could be heard upon a writ of error, he
had no review, but must submit to the determination of the court be
low, if the court had jurisdiction, however unwarranted it might be
by the facts or the law of the case. The court was of the opinion that
it had the power to review the order, and upon the merits reversed
the judgment of the Circuit Court.

Flower v. MacGinniss, 112 Fed. 377, 50 C. C. A. 291, was a case in
the same court. .A witness in an equity cause, not a party to the suit.
had refused to submit to an examination upon the ground that issues
had not been joined in the cause, and the complainant was therefore
not entitled to take his testimony. He was adjudged guilty of con
tempt. A writ of error was sued out to review the order in the Cir
cuit Court of Appeals. The right to review the order by writ of er
ror was sustained, on the authority of its previous decision in Butler
v. FayerJ¥eather, supra.

In King v. Wooten, 54 Fed. 612, 4 C. C. A. 519, certain property
in the possession of the receiver of a federal court was levied on and
sold for taxes by a state sheriff, and the purchaser replevied it from
the receiver, who gave a forthcoming bond. The receiver then filed
a petition asking the protection of the court appointing him, and.
after hearing, it was decreed that the sale was null and void; that the
purchaser and sheriff were in contempt of court; that they desist from
any interference with the property; that the purchaser dismiss his
replevin action, and that the receiver pay all taxes due the sheriff;
and that after the purchaser had dismissed said suit, and the defend
ants had paid all the costs of the proceeding, they, and each and all
of them, should stand acquitted of the contempt of court. Respond
ents appealed to the Circuit Court of Appeals for the Fifth Circuit.
The court dismissed the appeal, holding that the proceeding was clear
ly a contempt proceeding-one which, in the very nature of the case,
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must be summary, to be at all effective; that it was manifestly not
intended to conclude the ultimate rights of the purchaser at the tax
sale, but was only to the effect and extent that he could not in that
way dispossess the receiver.

In the recent case of In re Nevitt, II7 Fed. 448,54 C. C. A. 622, be
fore the Circuit Court of Appeals of the Eighth Circuit, Judge San
born delivered an elaborate opinion upon the subject of contempt pro
ceedings in the federal courts. The case came before the court upon
the petition of two of the judges of the county court of St. Clair coun
ty, in the state of Missouri, and upon the petition of their counsel, for
the issue of the writ of habeas corpus to relieve these judges from an
imprisonment which they were enduring until such time as they should
comply with a mandamus of the United States Circuit Court for the
Western Division of the Western District of Missouri, which directed
these judges to levy a tax to make partial payment upon a judgment
recovered by one Douglas against the county of St. Clair, and to make
partial payments upon other judgments of like character based upon
certain bonds of the county of St. Clair. One phase of the question
before the court was the claim that the contempt of which the judges
stood convicted was a "distinct and substantial offense against the
United States," and that, as such, it fell within the pardoning power of
the President of the United States; and, for the purpose of applying
to the President for the release of the petitioners, the appellate court
was asked to order a stay of proceedings in the lower court. The
court reviews numerous decisions upon the subject of contempt, and
disposes of the application for a stay of proceedings in the following
language:

"This is not a criminal, but a civil, contempt-a proceeding instituted for the
purpose of protecting and enforcing the private rights and administering the
legal remedies of the judgment plaintiff, Douglas; and, whatever the author
ity of the President may be to pardon for a criminal contempt, he is, upon
principle and upon authority, without the power to relieve from either fine
or imprisonment imposed in proceedings for contempts of this character. He
has no more power to deprive private citizens of their lawful rig-hts or legal
remedies without compensation than have the conrts or the Congress."

The further discussion of the subject of contempt by the court is
applicable to the question before this court in the present case. The
court says:

"Proceedings for contempt are of two classes-those prosecuted to preserve
the power and vindicate the dignity of the courts, and to punish for disobe
dience of their orders, and those instrtuted to preserve and enforce the rights
of private parties to suits, and to compel obedience to orders and decrees made
to enforce the rights and administer the remedies to which the court has
found them to be entitled. The former are criminal and punitive in their
nature, and the government, the courts, and the people are interested in their
prosecution. The latter are civil, remedial, and coercive in their nature, and
the parties chiefly in interest in their conduct and prosecution are the indi
viduals whose private rights and remedies they were instituted to protect or
enforce. Thompson V. Railroad Co., 48 N. J. Eq. 105, 108, 21 AU. 182; Hen
dryx V. Fitzpatrick (C. C.) 19 Fed. 810; Ex parte CulIiford, 8 Barn. & C. 220;
Rex V. Edwards, 9 Barn. & C. 652; People v. Court of Oyer and Terminer,
101 N. Y. 245, 247, 4 N. E. 259, 54 Am. Rep. 691; Phillips v. Welch, 11 Nev.
187, 190; State v. Knight, 3 S. D. 509, 513, 54 N. W. 412, 44 Am. St. Rep. 809;
People v. McKane, 78 Hun, 154, 160, 28 N. Y. Supp. 981; 4 Bl. Comm. 285;
7 Am. & Eng. Enc. Law, 68. A criminal contempt involves no element of per-
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sonal injury.. It is directed against the power and dignity of the conrt, and
private parties have little, if any, interest in the proceedings for its punish
ment. But if the contempt coosis18 in the refusal of a party or a person to
do an act which the court has ordered him to do for the benefit or the advan
tage of a party to a snit or action pending before it, and he is committed until
he complies with the order, the commitment is in the nature of an execution
to enforce the judgment of the court, and the party in whose favor that judg
ment was rendered is the real party in interest in the proceedings."

The court thereupon reaches the conclusion that the proceeding for
contempt under which the petitioners were held imprisoned in that
case was not criminal in its nature, but civil, remedial, and coercive,
instituted and maintained for the purpose of enforcing the private
rights of the judgment creditors to the collection of their judgments.
The prayer of the petitioners was accordingly denied, and the peti
tions dismissed.

The case of In re Debs, 158 U. S. 564, 15 Sup. Ct. 900, 39 L. Ed.
1092, and 159 U. S. 251, 15 Sup. Ct. 1039, remains to be considered.
A bill in equity had been filed by the direction of the Attorney General
of the United States in the Circuit Court for the Northern District
of Illinois, alleging that Debs and others had combined and conspired
together to obstruct the operation of certain lines of railways engaged
in interstate commerce and in carrying the United States mails, and
that they threatened to continue to restrain, obstruct, and intedere
with interstate commerce and the transmission of the mails. The bilI
prayed for an injunction, which was issued and served upon the de
fendants. Subsequently an attachment was issued against the defend
ants, charging them with violating the injunction, and upon 'a hearing
they were found guilty of contempt of court and sentenced to impris
onment. Petitions were thereupon presented to the Supreme Court of
the United States on behalf of the defendants, one for a writ of error,
and the other for a writ of habeas corpus. The petition for a writ of
error was denied. 159 U. S. 251, IS Sup. Ct. 1039. The court, in its
statement of the case upon the petition for a writ of habeas corpus
(IS8 U. S. S73, IS Sup. Ct. 900, 39 L. Ed. 1092), states that the peti
tion for a writ of error had been denied on the ground that the order
of the Circuit Court was 110t a final judgment or decree. In support of
the petition for a writ of habeas corpus a number of objections were
urged to the jurisdiction of the Circuit Court to adjudge the petition
ers guilty of contempt of court-among others, that the judgment of
the court had invaded the constitutional right of the petitioners to a
trial by a jury. The Supreme Court sums up its answer to this ob
jection, and states the law of contempt applicable to such a case, in
the folIowing comprehensive language:

"In brief, a court enforcing obedience to its orders by proceedings for con·
tempt is not executing the criminal iaws of the land, but only securing to
suitors the rights which it has adjudged them entitled to."

In the present case the order of the court provided, in substance,
that the Butte & Boston Consolidated Mining Company, through its
agents and representatives, should be permitted, during a period pre
scribed in the order, to survey, examine, and inspect certain under
ground workings from the Rarus, Johnstown, and Pennsylvania claims,
beneath the surface of the Michael Devitt claim, owned by the com-
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plainant; and for that purpose such representatives of the complain
ant were to be permitted to remove or open all doors, bulkheads, or
other obstructions which might be found in said premises, obstructing
and preventing such examination and survey. The order was for the
purpose of enabling the complainant to maintain its legal rights in
said premises in the pending suits. The action of the appellants ill
refusing to comply with this order of the court was a resistance on
their part to an adjudicated right in favor of the complainant. But
it was provided in the judgment of contempt that the commitment
should continue only until they should consent to the inspection, ex
amination, and survey of the underground workings specified in the
order, and until they should give the necessary orders and provide the
necessary means for making such examination, inspection, and sur
vey, and c;hould permit the removal of the obstructions provided to be
removed in said order, or until the further order of the court. It was
further provided that, when the appellants should comply with the
order of the court, the order should be discharged as to both fine and
imprisonment against each and all of said parties, and none of the
parties should be further held or chargeable thereunder. As said by
the court in In re Nevitt, 117 Fed. 461, S4 C. C. A. 63S:

"They carry the keys of their prison in their own pocl,ets. Governments
are founded to administer justice. Courts are established to determine the
rights and remedies of litigants by peaceable decisions under the law, instead
of by the wager of battle. They are not infallible, but no better method of
determining adverse claims has yet been devised."

No constitutional right is denied to the appellants in this case.
They are not required to furnish evidence against themselves. They
are simply to unbar their doors, stand aside, and allow the representa
tives of the complainant to ascertain whether in the depths below the
surface of their own property the defendant in the suit in which this
controversy has arisen is not engaged in extracting and carrying away
the wealth of the property. The complainant is simply asking to be
allowed to establish and protect its own property and rights, and it
would be a miserable failure of justice if the court has not the power
to enforce obedience to its orders in such a proceeding.

The next question to be considered in this connection is the objec
tion of the appellants that the Johnstown Mining Company is the
owner in possession, and entitled to the possession, of the machinery,
shafts, premises, and underground workings required to be used, en
tered, and inspected under said order of survey, examination, and in
spection; that said Johnstown Mining Company is not a party to the

.action; that Josiah H. Trerise and Alfred Frank are not parties to
the action, and therefore not subject to the jurisdiction of the court.

The petition for an order of the court for an examination, inspec
tion, and survey of the underground workings and openings in the
Rarus and Johnstown claims was presented to the Circuit Court on
October I, 1903. On October 13. 1903, the Montana Ore Purchasing
Company, one of the defendants in the action, filed its answer to this
petition, in which it denied generally the allegations of the petition,
and, among others, denied that it was in possession or control of the
shafts or openings in that portion of the Johnstown and Rarus lode
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claims lying north of the Michael Devitt lode claim, or extending into
the Michael Devitt lode claim; denied that the survey, inspection, and
examination mentioned in the petition was necessary for the purpose
of the action, or to enable the complainant to prepare the case for
trial, or for any matter connected therewith; denied that the defend
ants or either of them, by means of workings made from the Rarus or
Johnstown claims, or any other means, since the service of the injunc
tion in the case, trespassed upon or mined or extracted any ores from
within the Michael Devitt lode claim, or any portions of the claim
mentioned in the petition. Upon the petition and answer the court on
October 14, 1903, made the order of inspection, examination, and sur
vey prayed for in the petition. Then followed the several appeals to
this court to set aside the order of inspection. All of these appeals
being denied, an attempt was made to execute the order of the court,
when the execution of the order was obstructed by the appellants. In
the answer of the Montana Ore Purchasing Company to the order to
show cause, filed November 2, 1903, it alleged that it was not then, and
had not been since the --- day of August, 1903, in possession of
the Rarus shaft or shafts, or any portion of the Rarus claim lying
north of the Michael Devitt claim. On the same day the Johnstown
Mining Company filed its special appearance in court, in which it
denied the jurisdiction of the court over it to enforce obedience to the
order of the court, and expressly of any such order as requested by
the complainant, and refused to submit itself to the jurisdiction of the
court. There are two deeds in the record, executed by the Montana
Ore Purchasing Company, by F. Augustus Heinze, president-one
dated August 5, 1903, filed for record in the office of the county
recorder on October 17, 1903, and the other dated September I, 1903,
filed for record in the office of the county recorder on November 3,
1903. These deeds convey to the Johnstown l\Ening Company cer
tain portions of the surface and underground veins of the Johnstown
and Rarus claims. The Johnstown Company thus became a purchaser
pendente lite, and derived its title and possession from the Montana
Ore Purchasing Company after issue had been joined in the suit, and
the deeds of convevance were filed of record after the commencement
of the proceedings' for inspection, examination, and survey. In our
opinion, this change of title to a portion of these claims and under
ground veins, under the circumstances disclosed by the evidence, in
no way affects the question before the court. The Johnstown Com
pany, as such purchaser, became subject to all the proceedings and de
crees in the suit relating to the property involved in the suit. The
original injunction in the case was directed to the Montana Ore Pur
chasing Company, and its clerks, agents, attorneys, servants, work
men, and lessees. In the proceedings relating to the order of inspec
tion, that corporation undertook at first to represent all opposing in
terests, and, as we read the testimony in the case, it is still the real
party in interest. The appellant F. Augustus Heinze is the president
of that corporation. Josiah H. Trerise, another appellant, testifies that
he is the superintendent of the corporation; and Alfred Frank, the
third appellant, testifies that he is a mining engineer superintendent
in the employ of the Montana Ore Purchasing Company and the
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Johnstown Mining Company. The court below, in its judgment of
contempt, found as a fact that Heinze, Frank, and Trerise had full
knowledge and notice of the order of inspection and its terms, and
during all the times mentioned in the order they were able to comply
with its terms. Equity always attempts to get at the substance of
things, and to ascertain, uphold, and enforce rights and duties which
spring from the real relations of parties. It will never suffer the mere
appearance and external form to cancel the true purpose, objects, and
consequences of a transaction. I Porn. Eq. Jur. (2d Ed.) § 378.

The conclusion we reach is that the judgment of contempt of court
which the appellants seek to have reviewed upon the present writ of
error is a judgment in a civil proceeding; that it is remedial and
coercive in its execution, and that it has been entered by the court for
the purpose of enforcing the private rights of the complainant ju
dicially determined in its favor; and that the appellants are subject to
its terms and conditions. It follows that it is a judgment that cannot
be reviewed upon this writ of error, and the writ of error is therefore
dismissed, with costs to the defendant in error.

ALLEN-WEST COMMISSION CO. v. GRUMBLES et UL

(Circuit Court of Appeals, Eighth Circuit. April 8, 1904.)

No. 1,979.

1. GIFT-INTENTION OF DONOR-RENUNCIATION OF DOMINION-DELIVERY.
A fixed intention by the donor to irrevocably divest himself of title,

dominion, and control of the subject of the gift at the very time he at·
tempts to make it, the actual accomplishment of that purpose, and the
delivery of the subject of the gift, are indispensable conditions of a valid
donation.

2. SAME-CORPORATE STOCK-DELIVERY OF CERTIFICATES.
The delivery of the subject of the gift must be made In the most effec

tual mode to command dominion over it
The delivery of certificates of shares of stock, when they are present

and their delivery is practicable, is indispensable to a valid gift of stock
in a corporation, because "the possession of the certificates commands the
dominion of the stock in the most effectual way.

3. SAME-DELIVERY OF WRITTEN ASSIGNMENT-EFFECT.
The delivery of a written assignment of stock in a corporation Is in

effectual to n13ke a valid gift, while the donor retains the certificates.
4. SAME-EvIDENCE-CONCLUSIONS.

G., the owner of 110 shares of stock in a corporation, delivered a writ
ten assigmnent of his interest In its business to his wife in May, 1899,
when he was free from debt. He retained the certificates of the shares,
voted them, and received dividends upon them, in money and in stock,
until February, 1903, when he had become heavily involved in debt. He
then transferred the stock to his wife by an indorsement and surrender
of the certificates to the corporation.

Held, G. had no intention in May, 1899, to then divest himself of the
dominion and control of the stock, a delivery of the certificates of the
stock was indispensable to accomplish such a purpose, and the delivery
of the written assigmnent, while the donor retained and used the certifi
cates to control the stock, was insufficient to complete a valid gift.

"II 2. See Gifts, vol. 24, Cent. Dig. § 50.
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5. ·GABNISIDIEm--QBDEB ON GARNISHEE'TO DELIVERIN;TO COURT.
. Under the statutes of Arkansas, where the garnisbee appears by affi-

davit, and. does not appear m., person, or sUbIliit to .an examination, or
make default; the plaintUr:rs not entitled to an order that the garnishee
shall deliver the property of the defendant in his possession, or that he
shall pay the money which he owes the defendant, into court. His rem
edy is by compelling an examination under oath, or by an action under
section 360, Sand. & H. D~g.

(Syllabus by the Court.)

In Error to the Circuit Court of the United States for the Western
District of Arkansas.

The Allen-West Commission Company, a corporation, brought an action
against J. H. Grumbles to enforce his liability under the statutes of the state
of Arkansas for the debt of a bank of which Grumbles was president, and
recovered a judgment of $21,133.35 against him. No attacl, is made upon
this jUdgment. The indebtedness which it evidences had arisen in the years
1902 and 1903. On March 30, 1903, the plaintiff issued an attachment in
its action against Grumbles, and garnisheed Mary E. Grumbles, his wife.
The ground of the attachment. and garnishment was. that Grumbles had
disposed of his property with intent to p,elay and defraud his creditors. The
defendant in the action denied this averment. The issue thus made was
tried by the court, which made a special finding of facts, dissolved the at
tachment, and discharged the garnishee, on the ground that there was no
proof that Grumbles had disposed of any of his property with intent to delay
or defraud his creditors. ~'he writ of error challenges the judgment of dis
solution of the attachment and of discharge of the garnishee, and counsel for
the plaintiff in error rely upon the following facts to sustain their averment
that this judgment was erroneous:

In May, 1899, the Mann-Tankersley Drug Company was a corporation of
the state of Arkansas, engaged in the business of dealing in drugs at whole
sale and retail at Pine Bluff, in that state, and the defendant James H.
Grumbles was free from d~t, and was the owner of 110 shares of stock in
this corporation, of the value of $3,700, which was evidenced by a certificate
of his ownership of these shares, which was in his possession. On May 14,
1899, he made and delivered to his wife an instrument in these words:

"Know all men by these presents, that I, J. H. Grumbles, of Nashville,
Arkansas, for and in consideration of the sum of five dollars ($5.00) to me
in hand paid by Mary Grumbles, and for the further consideration of love
and affection that I have for my beloved Wife, Mary Grumbles, and for the
further purpose of making a division of my property with my wife, the said
:Mary Grumbles, the receipt whereof is hereby acknowledged, do hereby bar
gain, sell, and deliver unto the said Mary Grumbles all my right, title, and
interest in the Mann-Tankersley Drug Company business, a corporation or
ganized and eXisting under the laws of the state of Arkansas, and doing
business in the city of Pine Bluff, Arkansas, under the corporate name of the
MaM-Tankersley Drug Co., said business being a wholesale and retail drug
business, and my interest in said business or corporation being of the value
of about thirty-seven hundred dollars. To have and to hold the same unto the
said Mary Grumbles, and her heirs and assigns, forever. And I, the said J.
H. Grumbles, do hereby covenant to warrant and defend the title to said bar
gained interest in the said Mann-Tankersley Drug Co. business unto the said
Mary Grumbles, and unto her heirs and assigns, forever, with all privileges
and rights enjoyed by me in said business.

"Witness my hand and seal this 14th day of May, 1899.
"J. H. Grumbles."

He kept the certificate for the 110 shares of stocl, in his possession, and
voted and received dividends in money upon it until February, 1903. Prior
to this time be bad incurred his liability to the plaintiff and had become in
solvent. On February 7, 1903, the surplus earnings of the 110 shares of stock
entitl('d it to It dividend of 144 additional shares of stocl;:, and these addi
tional sharcs werc issued to und received by Mr. Grumbles. On I!'ebruary;
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25, 1903, Grumbles indorsed and surrendered the certificates for the ent1r~
254 shares, and caused new certificates therefor to be issued to Ws wife,
Mary E. Grumbles. On March 14, 1903, Mary E.Grumbles sold tWs stock
to innocent purchasers for $6,032.50. No notice of the May assignment to
Mrs. Grumbles was given to the Mann-Tankersley Company until after
January, 1903. The stock stood in the name of James H. Grumbles on the
books of the corporation until February 25, 1903.· The transfers of it sub
sequent to February 24, 1903, were entered on the books of the corporation.
and the certificate thereof was filed with the clerk of Jefferson county, in
the state of Arkansas, before the· attachment herein was made.

W. B. Smith (J. M. Moore, on the brief), for plaintiff in error.
W. T. Wooldridge (F. G. Bridges, W. P. Feazel, and J. W. Bishop,

on the brief), for defendants in error.
Before SANBORN, THAYER, and HOOK, Circuit Judges.

SANBORK, Circuit Judge, after stating the case as above, delivered
the opinion u£ the court.

The crucial question in this case is: Did the delivery in May, 1899,
by the defendant Grumbles to his wife, of the formal bill of sale of his
interest in the Mann-Tankersley Drug Company business, constitute
a completed gift~of his 110 shares of stock in the corporation, in view
of the fact that Grumbles retained the certificate of the shares, kept
the stock in his own name upon the books of the company, voted and
received dividends upon it until after he had become hopelessly in
solvent and then transferred it to his wife by an indorsement and sur
render of the certificate without the use of the assignment of 1899, of
which no notice had been given to the corporation? If this question
should be answered in the affirmative, the transfer by Grumbles to his
wife in February, 1903, was no evidence of an intent on his part to
hinder or defraud his creditors, because the stock had not been his
since May, 1899. If, on the other hand, this question should be an
swered in the negative, that transfer was conclusively fraudulent as
against creditors, because it was a voluntary conveyance, without valu
able consideration, after the donor had become heavily indebted to his
various creditors.

vVhile the assignment recites a consideration of five dollars and of
love and affection, counsel for Mr. and Mrs. Grumbles do not claim,
nor has the court below found, that this instrument evidences any
sale for value of the 110 shares of stock, or that $5, or any other sum,
was ever paid as a part of the consideration for the execution or de
livery of that assignment. Moreover, if that question were presented
here for our consideration, the written instrument and the facts dis
closed by the findings of the court would lead our minds to the con
clusion which counsel for all parties to this litigation have tacitly
adopted. At the time the assignment was made the stock was worth
about $3,700. It is not a rational inference that property of this value
was sold for $5. Again, the entire assignment must be read and con
strued as a whole. When thus read, it declares that it was made for
$5, for love and affection, and for the purpose of making a division
of the property of the grantor. The natural inference from these re
citals is that it was a voluntary assignment without valuable consider
ation, and that the reference to the $5 is the usual form of recital

129 F.-19
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which is frequently inserted in instruments of this character, when
no valuable consideration is actually paid. Baltimore Retort & Fire
Brick Co. v. Mali, 65 Md. 93, 94,3 Atl. 286,57 Am. Rep. 304.

We come, therefore, to the only question to which counsel have
addressed their . arguments-to the question whether or not, under
the law applicable thereto, the facts of this case will sustain the COll

clusion that the defendant Grumbles made a valid gift of his stock
in the Mann-Tankersley corporation to his wife on May 14, 1899,
when he delivered to her the assignment in question. In every case
of an alleged gift, the burden of proof is upon the donee to establish
a complete and valid donation. ] ones v. Falls (Mo. App.) 73 S. W.
903. Among the indispensable conditions of a valid gift are the in
tention of the donor to absolutely and irrevocably divest himself of
the title, dominion, and control of the subject of the gift in pnesenti
at the very time he undertakes to make the gift (Lehr v. Jones, 74
App. Div. 54,77 N. Y. Supp. 213; Bickford v. Mattocks, 50 Atl. 894,
95 Me. 547; In re Estate of Soulard, 141 Mo. 642, 6S7, 659, 43
S. W. 617; Newman v. Bast [N. C.] 29 S. E. 848, 850); the irrevoca
ble transfer of the present title, dominion, and control of the thing
given to the donee, so that the donor can exercise no farther act of
dominion or control over it (Basket v. Hassell, 107 U. S. 602, 614, 615,
2 Sup. Ct. 415, 27 L. Ed. 500; Cook v. Lum, 5S N. J. Law, 373, 376,
26 Atl. 8°3); and the delivery by the donor to the donee of the subject
of the gift or of the most effectual means of commanding the dominion
of it. This delivery must be an actual one "so far as the subject is
capable of it. It must be secundum subjectam materiam, and be the
true and effectual way of obtaining the command and dominion of
the subject." 2 Kent's Com. 439. If the subject of the gift is a chose
in action, such as a bond, a note, or stock in a corporation, the delivery
of the most effectual means of reducing the chose to possession or use,
such as the delivery of the bond, or the note, or the certificate of stock,
if present and capable of delivery, is indispensable to the completion
of the gift. Richards v. Delbridge, L. R. 18 Eq. II; Knight v. Tripp,
J21 Cal. 674, 679, S4 Pac. 267; Miller v. Jeffress, 4 Grat. 472, 480;
Matthews v. Hoagland, 48 N. ]. Eq. 455, 487, 21 Atl. 1054; Wadd v.
Hazelton, 137 N. Y. 215, 219, 33 N. E. 143,21 L. R. A. 693, 33 Am.
St. Rep. 7°7; Matter of Crawford et al., II3 N. Y. 560, 21 N. E. 692,
5 L. R. A. 71; Beaverv. Beaver, 117 N. Y. 421, 22 N. E. 940, 6 L.
R. A. 403, 15 Am. St. Rep. 531; Liebe v. Battmann, 33 Or. 241, 54
Pac. 179, 72 Am. St. Rep. 705; Williams v. Chamberlain, 165 Ill. 2IO,
218, 46 N. E. 250; Gartside v. Pahlman, 45 Mo. App. 160.

Stock in a corporation is a chose in action, and the certificates are
the evidence of its existence and of its amount. They bear some an
alogy to the title deeds of real estate (Com. v. Crompton, 137 Pa. 138,
20 Atl. 417); but they are far more commanding and useful in the han
dling of the stock they represent than are title deeds in the handling of
the land they describe. Because the stock in a corporation is trans
ferred by means of the delivery, or by means of the indorsement and
delivery of the certificates, the latter by a sort of mental substitution
come to be thought of and dealt in as the stock itself. The stock of
corporations is ordinarily transferred on the books of the company
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only by the surrender of the certificates and the issue of new ones to
the grantees. Hence assignments, bills of sale, and conveyances, with
out the accompanying possession and delivery of the certificates, are
much less effectual or available to command the title, the dominion,
or the control of the stock than the mere possession of the certificates
themselves. The indorsement and delivery, or the mere delivery, of
the certificates, without entry of the transfer upon the books of the
corporation, is generally held to constitute a valid sale of the stock
between vendor and vendee, or a completed gift of it between donor
and donee. Such an indorsement and delivery of the certificates gen
erally enables the holder to enforce a transfer of the title to the stock
upon the books of the corporation. Basket v. Hassell, 107 U. S. 602,
614, 615, 2 Sup. Ct. 415, 27 L. Ed. 500; Com. v. Crompton, 137 Pa.
138, 20 Atl. 417; Hopkins v. Manchester (R. 1.) 19 Atl. 243; Walsh
v. Sexton, 55 Barb. 251; Leyson v. Davis (Mont.) 42 Pac. 775, 793,
3 I L. R. A. 429; First National Bank of Richmond v. Holland, 99
Va. 495, 39 S. E. 126, 55 L. R. A. 155, 86 Am. St. Rep. 898; Stone v.
Hackett, 12 Gray, 227, 231; Cushman v. Thayer Mfg. Jewelry Co.,
76 N. Y. 365, 32 Am. Rep. 315; Grymes v. Hone, 49 N. Y. 17, 10
Am. Rep. 313; Reed v. Copeland, 50 Conn. 472, 47 Am. Rep. 663.

If, by an indorsement and delivery of the certificates of stock with
the donative intention, the defendant had completed his gift to his
wife, a court of equity would have compelled the corporation to trans
fer the shares upon its books. The difficulty with this case is that
the certificates of shares were not delivered, no intention on the part
of the donor to immediately renounce dominion and control of the
stock was formed, and no executed gift was made. This was the
situation: Grumbles made the assignment of his interest in the drug
business to his wife on May 14, 1899. His interest was 110 shares in
the stock of the corporation which was operating that business, and
he held the certificate of his ownership of these shares while the title
to them stood in his name upon the books of the company. The hold
ing of the certificate of shares of stock is the customary and most
effectual means of using the rights and privileges which the stock con
fers. The indorsement and delivery of this certificate is the usual and
most efficient way of transferring the stock. Three things were es
sential to a valid gift of this stock by the defendant: (I) A fixed
purpose, at the time he made the assignment to his wife, to then divest
himself of all title, dominion, and control of the stock, and to vest
these irrevocably in his wife; (2) the immediate and perfected execu
tion of this purpose; and (3) the delivery to his wife of the most
effectual means of using and reducing the stock to possession. The
indorsement and delivery of the certificate to his wife would have
proved all these prerequisites. Such an indorsement and delivery was
the true, customary, and most effectual way to evidence the intention
to transfer the title, the control, and the dominion of the stock, and
to accomplish that purpose. The fact that the defendant did not pur
sue this plain method is in itself cogent proof that he intended to accom
plish no such purpose. He made no indorsement or delivery of the
certificate. He made no assignment of the stock by name or descrip
tion, but simply delivered to his wife an assignment of his interest in
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the business of the corporation, which she never used to obtain control
or dominion of the stock, but which she quietly tucked away and
never brought to light until creditors were pressing her husband for the
payment of his debts, nearly four years after she received the assign
ment. Neither Grumbles nor his wife gave notice to the corporation
of this nominal conveyance until after his bank had failed, in February,
1903, and his creditors were clamoring for payment. He received
annual dividends upon the stock from May, 1899, until February, 1903.
In the latter month a stock dividend of 144 additional shares accrued
upon his stock, and he took the additional shares in his own name,
and finally, after he had become insolvent, he transferred all these
shares to his wife in February, 1903, not by the use of the dormant
assignment of 1899, but by the usual and most effectual method-by
an indorsement and delivery of the certificates. These are all the facts
in this case from which the intention of the defendant when he made
the assignment of 1899 may be deduced. He knew how to divest him
self of title, of control, and of dominion of the stock; for he did so
by indorsement and delivery of the certificates in February, 1903. If
he ever intended to do so before that time, the evidence of that in
tention in this record is imperceptible. A man is presumed to in
tend the natural and probable consequences of his acts. The conse
quences of the acts of Grumbles here were that, although he delivered
to his wife the dormant assignment, he retained the apparent title, the
actual control and dominion of the stock, and the enjoyment of every
right and privilege it commanded, for nearly four years after he parted
with the written assignment, and until the pressing claims of creditors
admonished him that his stock was liable to be applied to the payment
of his debts, and then for the first time he invoked its aid. The de
duction from these facts is irresistible. It is that the defendant Grum
bles intended in 1899 exactly what he did in that and the subsequent
years. He intended to retain the appearance of title, the actual domin
ion, control, and beneficial use of his stock, until the claims of cred
itors or his own decease compelled him to relinquish them. That in
tention is fatal to the existence of the gift he- asserts. Gallagher v.
Danahy (Kan.) 69 Pac. 330.

But, even if Grumbles had intended to renounce dominion and con
trol of the stock, he could not have accomplished that purpose by the
mere delivery of this assignment, because it had not that effect, and
because he failed to deliver to his wife the most effectual and appro
priate means of reducing the stock to possession and use-the certifi
cate of the shares. The assignment was by its terms a conveyance of
his interest in the drug business and a covenant to defend the title to
that interest, together with all the rights and privileges enjoyed by
him in the premises. It did not transfer the beneficial use of the stock,
the privilege of voting it and of drawing dividends upon it, because
these rights and privileges were transferable only by a transfer of the
title of the stock upon the books of the corporation, upon the surrender
of the certificate. The possession of the certificate was the sine qua
non of that transfer, and the most extensive effect that the assignment
could have had was to give Mrs. Grumbles the covenant or promise
of her husband that he would deliver the certificate, so that she could
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transfer the stock and secure its beneficial use. But a gift of a cov
enant or promise is void, because it is unexecuted, and every valid
gift must be executed and complete. Harris v. Clark, 3 N. Y. 93, 112,
51 Am. Dec. 352.

It is said that the assignment gave the donee the right to compel
the defendant to surrender the certificate and transfer the stock. But
the fact is that Grumbles' possession of the certificate left him the un
restricted power, by the surrender of the certificate and the sale of
the stock to a bona fide purchaser, to deprive his wife of every right
under the assignment, except a right of action for damages for con
version of the stock. A gift of a right of action for conversion of
stock is not a gift of stock. The present transfer of dominion and
control of the stock, so that the donor cannot deprive the donee of it,
is essential to a valid gift of stock. The gift of a right of action for
conversion of it, or of the possibility of compelling a delivery or trans
fer of it by a suit in equity, is not sufficient, when the donor retains
the unrestrained power to place the title, possession, and control of the
stock beyond the reach of the donee at any time, and thereby to defeat
such a suit in equity. Again, if the assignment had been in terms a
conveyance of the stock, it would not have sustained the defendant's
claim of a gift, because he failed to deliver the certificate of the shares.
The certificate was the usual and most effective means of reducing the
stock to possession and use. It was present. It was capable of manual
delivery. In this state of the case its delivery was indispensable to a
valid gift, and a separate assignment of the stock without a delivery
of this certificate was ineffective.

Counsel for the defendant argue that a complete gift may be made
by a written assignment or conveyance, without a delivery of the sub
ject of the gift, and cite authorities to support this position. It is
true that in cases where manual delivery of the subject of the gift, or of •
the evidences which command it, is impracticable or impossible, and
in cases in which a written conveyance is the most effectual mode of
divesting the donor of dominion and control of the thing, such a con
veyance is sufficient. But it is equally true that a written assignment
is utterly inadequate, where the delivery of the subject of the gift or
the delivery of the evidences of it is practicable, and the latter is the
more ready and efficient way of commanding the dominion and control
of the subject of the gift. Thus in Grymes v. Hone, 49 N. Y. 17, 10

Am. Rep. 313, a gift by means of a written assignment of 20 out of
120 shares of stock that were evidenced by a single certificate was
sustained; in Bond v. Bunting, 78 Pa. 210, a gift by an assignment of
all over $5,600 that should be realized from an insurance policy was
maintained; and in Banks' Adm'r v. Marksberry, 3 Litt. 276, a gift
by an assignment of the future income of a slave was held valid-with
out a delivery of the subjects of the gift. But the reason for these
decisions is that the delivery of these subjects was impracticable, be
cause others than the donee had rights and interests in them which
entitled them to their possession. Again, a gift by means of an as
signment made by the owners of a fund that had been coIIected from
an insurance policy and was in the hands of executors of an estate
was a good gift without a delivery of the money, because it was not in
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the possession of the donors, and hence was incapable of manual de
livery by them. Matson v. Abbey, 70 Hun, 475, 24 N. Y. Supp. 284.
So in Tarbox v. Grant, 56 N. J. Eq. 204, 39 Atl. 378,380, a trust deed
to a third party, trustee, for the benefit of the children of the grantor,
of his equitable interest in the property, was sustained as a creation
of a trust; and in Walker v. Crews, 73 Ala. 412, a deed of promissory
notes which by its terms reserved the right in the donor to retain and
collect the notes, and to invest and reinvest their proceeds for the
donee, was sustained as a gift and a declaration of trust, without a de
livery of the notes. But an instrument like the assignment at bar,
which was executed as an absolute conveyance, and which contains
no declaration of trust, cannot be sustained as the creation or the dec
laration of a trust for the benefit of the donee. Wadd v. Hazelton,
137 N. Y. 215, 219, 220, 33 N. E. 143, 21 L. R. A. 693, 33 Am. St.
Rep. 7°7; Young v. Young, 80 N. Y. 437, 36 Am. Rep. 634; In re
Estate of Soulard, 141 Mo. 659, 43 S. W. 617; Richards v. Delbridge,
L. R. 18 Eq. II, 14, 15, overruling Morgan v. Malleson, L. R. 10 Eq.
475, and Richardson v. Richardson, L. R. 3 Eq. 686; Milroy v. Lord,
4 De Gex, Fisher & Jones, 264, 274, in which Lord Justice Turner
well said: "If it is intended to take effect by transfer, the court will
not hold the intended transfer to operate as a declaration of trust;
for then every imperfect instrument would be made effectual' by being
converted into a perfect trust." Again, a recorded deed of real estate,
or a recorded brand of cattle, in the name of the donee, without a
delivery of the subjects of the gifts, may well be sustained, because the
donor, by placing the record title in the donee, places the property
irrevocably beyond his dominion or control. Holmes v. McDonald,
119 Mich. 563, 78 N. W. 647, 75 Am. St. Rep. 430; Love v. Francis,
63 Mich. 181, 29 N. W. 843, 6 Am. St. Rep. 290; Adams v. Adams,
21 Wall. 185, 191, 22 L. Ed. 504; Hillebrant v. Brewer, 6 Tex. 45,
55 Am. Dec. 757. But "if an owner of shares of stock in a corpora
tion, intending to give them to A., should take the scrip to the office
of the company and surrender it, and receive new scrip in the name
of A., has he by this change of title on the books of the company,
while retaining the entire possession and control of the scrip, and
without any delivery thereof to A., accomplished a valid executed gift
of the ownership of the shares to his intended donee ? We should say
clearly not." Matter of Crawford et al., 113 N. Y. 560, 567, 21 N. E.
6<}2, 5 L. R. A. 71. The reason for the difference between a gift ex
ecuted by a recorded deed of real estate and one unexecuted by a failure
to deliver certificates of stock is that the record title to real estate
controls and draws to it the possession and dominion of the property
and of its title deeds, while, on the other hand, the possession of cer
tificates of shares of stock commands the dominion and control and
the record title of the stock.

The clew to the labyrinth of decisions upon this subject is the rea
son of the rule which makes delivery of the thing, or of the most avail
able means of commanding its dominion and control, indispensable to
the validity of a gift. That reason is the imperative necessity of re
quiring the renunciation by the donor, not only of all possession, do
minion, and control of the thing, but of all appearance thereof, lest
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by such an· appearance he should lead creditors, purchasers, and others
to believe, and to credit him in the belief, that he is the owner of that
which in reality belongs to his donee, and lest by fraud and perjury
gifts be proved which never in fact existed. Yancey v. Field, 85 Va.
756, 8 S. E. 721. This reason of the rule conditions the nature of the
delivery it requires, and demands that that delivery shall, in every
case, whether evidenced by written assignment or oral statement, con
sist as far as practicable of a delivery of that thing which will most
effectually and irrevocably divest the donor of the dominion and the
control of the subject of the gift, and thus of the appearance of title,
whether that thing be the subject itself, a symbol of the subject, a writ
ten assignment of it, or the patent evidences of it whose delivery con
stitute the most effectual mode of transferring the dominion over it.
In the case at bar that thing was the certificate of the shares. The de
livery of that certificate was the most effectual mode of divesting the
defendant of his title, of his dominion, and of his control of the stock
and of the appearance thereof. It was the most efficient way of avoid
ing the mischief which the rule of delivery was established to prevent,
while, on the other hand, the delivery of the dormant and unused as
signment, unaccompanied with the delivery of the certificate, was the
least effective for these purposes, and the most efficient way of pro
moting the mischief at which the rule was leveled. The failure to de-'
liver the certificate was fatal to the alleged gift, because without its
delivery the dormant assignment did not irrevocably deprive the de
fendant of the dominion and control of the stock, but left them all per
fectly amenable to his will.

This conclusion is not without support in the decisions of the courts.
In Basket v. Hassell, 107 U. S. 602, 614, 2 Sup. Ct. 415, 27 L. Ed.
500, a case in which the Supreme Court held that the delivery of a
certificate of deposit to an intended donee, with an indorsement upon
it to pay it to the latter's order, but not until the donor's death, was
not a valid gift, because it did not deprive the donor of the present
power of dominion and control. That court declared, as a result of a
review of the authorities relative to the delivery of a chose in action,
that the rule was-
"That the instrument or document must be the evidence of a subsisting obli·
gation, and be delivered to the donee, so as to vest him with an equitable
title to the fund it represents, and to divest the donor of all present control
and dominion over it, absolutely and irrevocably."

In Knight v. Tripp, 121 Cal. 674, 676, 679, 54 Pac. 267, the Supreme
Court of California held a formal written assignment delivered to the
donee insufficient to sustain a claim of a gift, and said:

"There must be both a purpose to give and the execution of this purpose.
The purpose must be expressed, either orally or in writing, and it must be
executed by the actual delivery to the donee of the thing given, or of the
means of getting possession and enjoyment thereof. A written instrument
may be available for designating the property intended to be given, as well
as to show the intention of the donor; but by itself it no more establishes
the gift than would the same words orally delivered by the donor. * * *
It is the fact of delivery that converts the unexecuted and revocable purpose
into an executed and complete gift"

In Baltimore Retort & Fire Brick Co. v. Mali, 65 Md. 93, 96, 3 Atl.
286, 57 Am. Rep. 304, the subject of the intended gift was stock in a
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corporation, the certificate for which remained uncut in the stock book
of the company. Thereupon the owner made a written assignment of
the stock to his .daughter, which recited that it was for value, although
no valuable consideration was actually paid, and delivered it to the
attorney for the corporation, with instructions to transfer the stock to
the daughter on the books of the company as soon as the attorney ob
tained the consent of the mortgagee of the corporation. The court
held that the intended gift was incomplete and void, because the owner
had not irrevocably parted with his control and dominion of the stock.

In Matthews v. Hoagland, 48 N. J. Eq. 455, 485, 490, 21 Atl. 1054,
ro6S, 1067, the court refused to sustain an attempted gift of stock,
evidenced by the delivery of the indorsed certificates, without any ac
companying assignment, on the ground that-
"The failure of the record owner of the stock to clothe the donee with the
means of at once acquiring the benefits of the stock leaves unperformed all
act which prevents the gift from taking effect in prffisenti, which is vital to
a gift inter vivos."

In Snyder v. Snyder (Mich.) 92 N. W. 353, 354, an attempt was
made to sustain a gift of a mortgage by means of a written assignment
made by the donor to her son in 1888 and recorded in 1893. But it
was defeated, because until she died in 1899 the donor enjoyed tEe
beneficial use of the mortgage, not by virtue of any of the terms of
the assignment, but by virtue of an oral agreement aliunde to that
effect.

In Snook v. Sullivan, 53 App. Div. 602, 607, 66 N. Y. Supp. 24,
affirmed in 167 N. Y. 536, 60 N. E. H20, an alleged gift, evidenced
by an assignment and delivery of the certificate of the stock, was de
feated, where the donee, after the assignment, drew the dividends, as
he had done before, as attorney in fact of the donor, and presumably
applied them to her use.

And in Bauernschmidt v. Bauernschmidt, 97 Md. 35, 54 Atl. 637,
642, 643, the Court of Appeals of Maryland held that there was no
completed gift of stock by a husband to his wife, although he placed
the title of 30 shares of it in her name upon the books of the corpo
ration and issued a certificate therefor in her name, which he subse
quently surrendered to the corporation, and although he caused 140
shares of the stock to be transferred to himself and his wife, and
caused a certificate therefor to be issued in their names, because dur
ing all this time he actually had the dominion and control of the stock
by virtue of his possession of the certificates: The court declared in
words which are peculiarly applicable to the facts of the case before us:

"He, and he alone, voted the 140 shares, and his final assertion of control
over the certificate representing those shares was manifested when he trans
ferred it in blank and delivered it to Sperry, Jones & Co. His dealing with
the stOCk, and her acquiescence in what he did, and the fact that he could,
and did, as the actual owner of all the property which the company pos
sessed, exercise complete control over those 140 shares, show that he 4ad
never surrendered dominion over them, or put it out of his power to revoke
the gift of them."

Other authorities almost without limit could be cited in support of
the position that this alleged gift was incomplete and invalid, because
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the defendant failed to renounce dominion and control of its subject;
but perhaps our views have already been sufficiently illustrated, and
farther discussion will be omitted.

The dormant assignment of May 14, 1899, did not effect a valid
gift of the stock of the defendant Grumbles, because he then had no
intention to immediately and irrevocably divest himself of the control
and dominion of the stock, because he retained the possession of the
certificate, and all the rights and privileges which the stock conferred,
until February, 1903, and because he failed until that time to irrevoca
bly divest himself of the title, dominion, and control of the stock. As
this stock remained his property until many months after his indebted
ness to the plaintiff accrued, his voluntary transfer of it to his wife
in 1903 was in the eyes of the law a fraud upon the plaintiff, and the
judgment of the circuit court that the attachment be dissolved, and the
garnishee, Mary E. Grumbles, be discharged, cannot be sustained.

The statutes of Arkansas provide that each garnishee summoned
shall appear in person or by his affidavit disclosing his indebtedness
to the defendant and the property of the defendant in his possession
(Sand. & H. Dig. § 357); that he may be required to appear in person
and to submit to an examination under oath; that if, when he appears
in person and is examined under oath, and when he makes default
by failing to appear and the court hears proofs, the court finds that
he has in his possession property of the defendant or that he is in
debted to the defendant, it may order the garnishee to deliver the
property or to pay the amount of the debt into the court. Sections
358, 359, Sand. & H. Dig. The counsel for the plaintiff ask this court
to direct the court below to order the garnishee, Mrs. Grumbles, to
pay the proceeds of the sale of the defendant's stock which she has
received into the Circuit Court upon the reversal of the judgment dis
solving the attachment and discharging the garnishee. But the gar
nishee, I1Irs. Grumbles, has not as yet come within the terms of the
provisions of the statutes which have been cited. She has not appeared
in person or been examined under oath. She has not made default
in appearance. She appeared by her affidavit, in which she denied
that she was in possession of any of the property of the defendant, and
denied that she was indebted to him. In this state of the case the court
below may undoubtedly compel her to appear in person and to submit
to an examination under oath, and then, if the evidence sustains the
charge of the plaintiff, it may order her to pay the proceeds of the
sale of the stock into court. But, in the absence of any proceeding
of this character and of any appearance of Mrs. Grumbles in person,
the remedy of the plaintiff is to proceed against her by an action under
section 360, Sand. & H. Dig., which provides that, when the garnishee
fails to make a disclosure satisfactory to the plaintiff, he may proceed
in an action against her by filing a complaint and causing a summons
o be issued upon it. The time has not yet arrived under these statutes

when the plaintiff is entitled to an order on the garnishee to pay the
moneys she obtained from the sale of the stock into court.

The judgment of the court below, that the attachment be dissolved,
and that the garnishee, Mrs. Mary E. Grumbles, be discharged, must
be reversed, and the case must be remanded to the Circuit Court, with
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instructions to enter a judgment that the attachment is sustained, and
to take further proceedings not inconsistent with the views expressed
in this opinion.

It is so ordered.

CITY OF MOBILE v. SULLIVAN TIMBER CO.

(Circuit Court of Appeals, Fifth Circuit. April 8, 1904.)

No. 1,312.

1. LAND UNDER NAVIGABLE WATERS-oWNERSHIP.
The state of Alabama, when admitted into the Union, acquired by the

compact the title to the soil below high-water mark under the navigable
waters within the limits of the state which had not been previouslJ'
granted.

2. SAME-CONVEYANCE-TRUSTS.
By Act Ala. Jan. 31, 1867 (Laws 1866-67, p. 307), granting to the city

of Mobile so much of the shore and soil under the Mobile river as was
within the city's boundaries, the city acquired title to the land so con·
veyed as trustee for the public, and could not convey the same for the
benefit of riparian proprietors.

3. SAME-IMPLIED LICENSE-CUSTOM.
Where a city held the title to the land under a navigable river within

the city's limits below high-water mark in trust for the public, a cus
tom under which riparian proprietors used the land for the erection
of wharves, etc., was not available to support a contention that the
city had thereby been divested of its title to the land.

4. SAME-EsTOPPEL.
Where a city held the title to land under a navigable stream in trust

for the public, and a river commission was authorized to establish
wharves, bulkheads, boom lines, etc., the fact that neither the city nor
the commission objected to the construction of expensive works, including
bulkheads, etc., in the river, by a riparian proprietor, did not estop the
city to deny such proprietor's right to continue to occupy the same.

5. SAME-CONDEMNATION.
Where a riparian proprietor, with the knowledge of a city holding the

title to land under a navigable stream for the benefit of the public, con
structed an expensive work, including wharves, booms, bulkheads, etc.,
on the land, in order to render the river available for use in lumbering
operations, and thereafter such propJ'ietor paid taxes and fees to the
city for the privilege of erecting and maintaining such structures, the
city was only entitled to a restoration of the land so used on payment
of reasonable compensation to such proprietor for the loss sustained.

Appeal from the Circuit Court of the United States for the Southern
District of Alabama.

L. H. & E. W. Faith, for complainant.
Gregory L. & H. T. Smith, for defendant.
Before McCORMICK, Circuit Judge, and SPEER and PAR

LANGE, District Judges.

SPEER, District Judge. This cause presents an appeal from a
decree of the Circuit Court for the Southern District of Alabama.
It appears from the record that the Sullivan Timber Company, a cor-

,. 1. See Navigable Waters, vol. 37, Cent. Dig. § 184.
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poration of the state of Florida, had been sued in ejectment by the
city of Mobile to recover two pieces of real estate. This was riparian
land. One lot was between Old Water street and the channel of
the Mobile river on its western side, and the other was between the
channel of the Mobile river and a line parallel with and 100 feet east
of the high-water mark on the western side of the river. These
actions were brought by the city of Mobile to assert its title not
only to the shore and part of the river bed, but also to the immedi
ately abutting upland. The title to this land was originally in the
United States government, and it passed to the state of Alabama
by virtue of the act of Congress under which the state was admitted
into the Union. Subsequently the title passed to the city of Mobile
by virtue of certain statutes. The first was approved January 31,
1867 (Laws 1866-67, p. 307), and provides that the shore and the
soil under Mobile river situate within the boundary lines of the city
of Mobile, as defined and set forth in section 2 of the act to incor
porate the city of Mobile, approved February 2, 1866 (Laws 1865-66,
p. 202), "be and the same is hereby granted and delivered to the city
of Mobile." The second section declares the municipal authorities
of the city trustees "to hold, possess, direct, control and manage the
shore and soil herein granted in such manner as they may deem best
for the public good." Again, on December 5, 1896 (Acts 1896-97,
p. 49), the General Assembly of Alabama enacted-
"That the absolute and unconditional title and right to all real estate,.rights,
and easements, pertaining, or incidental, to any real estate, or any right there
in. or thereto, heretofore vested in the mayor, alderman and commo~ council
of the city of Mobile, or in the port of Mobile, or in the present city of Mobile,
or in any municipal corporation of Mobile, however said corporation may have
been named or called, whether held in trust, or otherwise, except such as have
heretofore vested in the trustees for the holders of the bonds of the city of
Mobile, is hereby vested absolutely, and unconditionally in the city of Mobile,
to be by it held, managed, controlled and disposed of, as to it may seem best."

These statutory grants to the city of Mobile are in accordance with
the salutary principle embodied in the Constitution of many of the
states, including that of the state of Alabama, by which it is guaran
tied that the navigable waters of the state shall be forever preserved
as public highways.

It is alleged that the Sullivan Timber Company, which was the
defendant in the actions of ejectment brought by the city, had taken
possession of the shore and soil in controversy, and had erected
thereon certain wharves and other obstructions, which set out into
the river midway between the shore and what is termed "the point
of practical navigability." These structures were wholly disconnected
with the shore and with the navigable channel, and have the effect
to obstruct all communication between the shore and the navigable
part of the stream. By these structures, it is insisted that the de
fendant has inclosed a part of the Mobile river, and, excluding all
other persons therefrom, uses this to float its own barges and logs.
It is insisted by the city that the action of ejectment was brought to
maintain the communication between the upland belonging to the
city with the navigable river, and to assert its public ownership, in
order that all portions of this important navigable stream and harbor,
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upon. which. definite rights of wharfage have not been granted, may
remam aval1able to the general public in accordance with the act
under which the state was admitted into the Union. These actions
having been instituted in the state circuit court of Mobile county.
Ala., the defendant thereto, the Sullivan Timber Company, caused
them to be removed into the United States Circuit Court, and, after
removal, there filed the bill on which the decree here complained of
was rendered.

i By the averments of this bill the following contentions are pre
'sented for the complainant: First. That the city of Mobile claimed
the lands under the act of January 31, 1867. which vested the title
in the city as trustee for the public g-ood. That this enactment, in
connection with the act of February 18, 1895 (Acts 1894-95, p. 815),
as amended by the act of December 5, 1896 (Acts 1896-97, p. 49),
vested the absolute and unqualified legal title to the shore and soil
under Mobile river in the city of Mobile, discharged and freed from
the trust created by the act of 1867. That this was the sole title
of the city of Mobile. That the municipal corporation for whose
benefit these enactments had been passed had been annulled and
abolished on February II, 1879, and, as a substitute therefor, a new
municipal corporation was created, called the "Port of Mobile." That
the Legislature of Alabama gave this new corporation no power,
title, authority, or jurisdiction to the shore and soil under the Mobile
river. However, bv an amendment made to its charter on December
8, 188b, the corpo'ration was given power to establish and declare
by ordipance a designated line along the river front, within the cor
porate limits of the city, beyond which wharves and other structures
should not be built. That, acting under the authority last mentioned,
in 1882, the police board of the port of Mobile established such chan
nel lines, and declared that wharves and similar structures should
neither extend beyond nor fall short of said lines. By the act of
December la, 1886, the municipality was ap-ain entitled the "City of
Mobile," and it was g-iven power to establish channel lines, but with
the proviso that, if the Legislature should create a harbor commis
sion, the power in the city of regulating wharf and boom lines should
be suspended so long' as the commission vvas clothed with that power.
That on February 28, 1887, such a commission, with such power, was
created. It was organized in 1887, and is now exercising the powers
and jurisdiction given to it by the act. The bill further alleg-es that
the timber company owns the upland in front of which is the locus
in quo; that its predecessors in title and itself, at great expense,
built wharves, bulkheads, booms, etc., on the shore and over the
water in front of their upland out to the established lines; that at
still further expense it had built in the lower marsh land, and im
proved the upland-built sawmills, etc., thereon; that these improve
ments were made under permission obtained from the city of Mobile
and the Mobile river commission, respectively, and the work was
done under the supervision of the appellant's civil engineer. The bill
further avers that the timber company, which is the appellee here,
as the owner of the upland, had the right of access from its upland
to the navigable portion of said river in front of it, and to the wharves
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built out thereto, subject to such reasonable regulations as the city
might prescribe. This right, it is averred, was secured by the com
mon law of the state of Alabama, as well as by the Constitution and
statute laws thereof.

There are the usual prayers for process and for temporary injunc
tion pendente lite. Another and more important prayer is that on
the hearing:

"The court will be pleased to perpetuate such injunction, and decree that
the city of Nrobile and all persons claiming under It be perpetually enjoined and
restrained from prosecuting said ejectment suits aforesaid, and from molest
ing or disturbing your orator in the possession of said property out to the said
channel lines of Mobile river, as established, and from asserting title or claim
thereto, and, further, that the court may be pleased to quiet the right, title,
and possession of orator in its wharf, bulkheads, and improvements from ora
tor's upland out to the said channel line of Mobile river aforesaid."

Motions to dismiss the bill for want of equity and demurrers there
to were overruled, and certain amendments followed. The bill as
emended was retained in court, and upon the pleadings and proof the
court rendered a decree in favor of the Sullivan Timber Company,
and the city of Mobile brought this appeal.

A reference to the decree granted by the court will discover
that it is of the most sweeping character. By its perpetual injunc
tion it finally concludes the appellant from asserting any claim
whatever to, or from any interference with, the use and possession
by the Sullivan Timber Company of· its wharves, docks, booms,
and other improvements erected by it, in front of its upland, on
the lands and premises in controversy. It clearly has the practical
effect to vest the fee to this important wharf property, which may
be highly essential to the future prosperity of the port, in the Sulli
van Timber Company, and its successors in title.

Weare of the opinion that while that company may possess
equities of importance, which the court, after proper inquiry, may
feel authorized to protect, the decree transcends any right to which
the complainant is entitled, and has the effect to reverse the policy
of the state, intended to secure to the public access to its naviga
ble streams and harbors. This policy is increasingly important
in view of the already augmented commerce of the Gulf ports, and
the phenomenal augmentation which will necessarily be caused by
the construction of the Isthmian Canal.

While the briefs of opposing counsel in this case afford a great
plentitude of authority, and, indeed, exhibit commendable indus
try and research, our determination with regard to the title of the
city must be controlled by the latest and most authoritative deci
sion upon the subject. This is found in the case of Mobile Trans
portation Co. v. Mobile (decided by the Supreme Court of the
United States January 5, 1903) 187 U. S. 479, 23 Sup. Ct. 170 , 47
L. 'Ed. 266. There it is conclusively settled that the state of Ala
bama, when admitted to the Union, became entitled to the soil un
der the navigable waters below high-water mark within the limits of
the state, not previously granted. It is further held in the same
case that the legislation of the state conveying to the city of Mo
bile the shore and soil under Mobile river is not unconstitutional,
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as impairing the vested rights of owners of grants bordering on Mo·,
bile river, for the reason that such grants do not relate to land bor
dering on tidal streams; and further that, as the state held the lands
below high-water mark as trustee for the public, it had the right
to devolve the trust upon the city of Mobile. In short, this case
adjudicates the title of the lands in controversy under the acts and
resolutions of Congress, the ordinances of Alabama, and the acts
of the General Assembly of the state hereinbefore enumerated. It
is difficult, in view of this decision, to understand how any contro
versy can be maintained as to the title of the city. Many decisions
Df the Supreme Court of Alabama are reviewed in the learned opin
ion of Justice Brown. His conclusions are, as stated, that the title
to all lands under tidal waters in Alabama below high-water mark
are in the state, and subject to such disposition as that made by the
state in this case in behalf of the city of Mobile. He continues:

"The status of real estate within a particular jurisdiction is not so much
one of contract as of policy, which may be changed at any time by the Legis
lature, provided no vested rights are disturbed. Of course, if riparian propri
etors have acquired the title to the property below high-water mark by a grant
or prior possession good against the state, they could only be dispossessed
by proceedings in eminent domain. The act of 1867 declared no more than
that the rights possessed by the state in the shore and soil under Mobile river
were granted to the city. We see nothing objectionable in this act. What
the state held, it held as trustee for the public, and it had a right to devolve
this trust upon the city of Mobile. What it had not, it could not grant, and
the rights of the riparian proprietors were neither enlarged nor restricted by
the act." "Upon the whole," the 'learned justice concludes, "we are of opin
ion that there is no defect upon the face of the title of the city which the
transportation company was entitled to avail itself of."

It is true that in that case the court expressly declined to pass
upon the defenses of estoppel by reason of improvements made
upon this land with the acquiescence of the city, license to build
wharves, and payment of taxes; the unconstitutionality of the act
of 1867, because the title of the act does not describe its subject;
want of power in the state to convey its title to the city; and the
statute of limitations. The Supreme Court makes no deliverance
upon these subjects, because they are all of a local nature, and
present no federal question. Some of these are, however, in the
case at bar, for the reason that jurisdiction of the cause is now
taken because the controversy is between citizens of different states.

Starting, then, with this authoritative demonstration that the le
gal title to the locus in quo is in the city, upon what equity can
there be based a right in the complainant to the perpetual injunc
tion granted, which will forever debar the city from the assertion of
that title?

It is urged in behalf of the appellee that its structures were erected
under a license granted by the Mobile river commission. This,
however, seems to stand exclusively upon the nonaction of that
commission, rather than upon any express permission. Surely it
will take something more than proof of the quiescence of a commis
sion like that to estop the municipality which holds title for the
public benefit from proceeding with its duty to protect the public
interest. Estoppels are not favored by the law, and this would
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seem especially true when by such estoppel it is attempted, by the
omission or indifference of officials, to finally conclude the rights
of the public to a public use. The alleged immemorial custom of
persons to erect wharves on such broad harbor lines as those of
the :rvlobile river and the adjacent waters, even if clearly demon
strated, can have no legal effect against. the assertion by the state
of its right to control the wharf lines of its navigable streams. For
a custom to be valid, it must be lawful; and it can never be law
ful for the citizen or a corporation to take possession of property
belonging to a state, or a municipality created by it, hold it indefi
nitely, and justify that conduct by proof of custom. Indeed, did
the claim of the appellee depend upon a positive and perpetual
grant from the city, if given without proper consideration, it would
be in this case of no more avail than the quiescence of the commis
sion or the immemorial custom on which the appellee relies. The
rights of the public cannot be divested in such manner. In the
case of Mayor of Jersey City v. American Dock & Improvement
Company (N. J.) 23 Atl. 682, Chief Justice Beasley, for the court,
declares:

"Nor would even the joint action of the board and the city give a semblance
of legality to the transaction. If the municipal corporation had, by the most
formal writing, assented to the commission's grant, and had joined in it as a
party, the instrument would have been an absolute nullity. This result pro
ceeds from the characteristics of the property in question, and which have been
heretofore fully defined. The title is vested in the city in trust for the public,
and is therefore inalienable and indisposable, except by legislative action.
The composition of the so-called title of the defendant, it wIll be observed, con
sists of the acquiescence and neglect of the trustee of a public use, and the
act of a board having no power over the subject. Such a claim seems to be
singularly futile."

It is true that the act of I896 to which reference ha!t been made
seeks to make a change in the character of this property and the
manner in which it may be disposed of, but, since this was long
after the concurrence upon which the appellee places reliance, it does
not affect the question.

It is, however, contended by the appellee that it has paid to the
city fees and taxes for the privilege of erecting its structures; that
these were accepted; that its work was done in compliance with the
rules and regulations of the commission, and under the supervision
of the city engineer; that neither the, city of Mobile, nor the river
commission, ever made any objection or protest against its expen
sive work, such as filling in of the lowlands, construction of bulk
heads, wharves, and booms; that the city of Mobile stood silently
by and permitted all this to be done without objection, and with
out challenge of the occupation being made by the appellee during
a long series of years.. Upon these facts it is urged that it would
now be unconscionable to permit the city to oust the appellee, and
thus inflict upon it the great loss which would necessarily result.
It seems highly probable that such facts make a meritorious show
ing for suitable relief, on proper pleadings. It is equally clear that
these contentions could not forever defeat the right of the city to
control the wharfage within its jurisdiction. A simple illustration
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will show how untenable is the appellant's claim on this subjecL
The defendant's structures are in their nature temporary; its busi
ness, of a character possibly limited by the available timber supply.
When the uses of its structures have departed, they will rapidly
decay. Can it be insisted that, because of its license to erect them,
it can retain the title to the riparian soil upon which they stand?
If this were true, a licensee erecting structures of the most perisha
ble character might acquire, without consideration, wharf rights
as valuable as the docks on the Mersey at Liverpool, or the piers
on the Hudson at New York. \Vhile, therefore, this claim must
be denied, it does not follow that the appellee is without a rem
edy. If its structures have been erected, and its outlay and ex
penditure have been made, because of a license granted by the city,
before the city, for its own purposes, can reassume control of the
real estate in dispute, there should be a just accounting, and ascer
tainment and allowance of compensation for the losses the appellee
will incur because of the negligent or unjustifiable action of the
city authorities. The true equity seems to be found on the median
line between the contentions of the controverting parties. The
city, for the public welfare, is entitled to control its river front, ex
cept where the title to its wharves is parted with in compliance
with positive law. If it is deemed necessary by the city to cause
the removal or destruction of the appellee's wharves, sawmills, and
booms, a judicial estimate should be made of the damage to the ap
pellee thus incurred. Since, however, there are no averments or
prayers in the bill before the court which will justify such direction,
it will be incumbent upon the appellee, who was the complainant
in the Circuit Court, to amend the bill in such manner as to avail
itself of the relief and compensation, which may be ascertained by
an appropriate inquiry.

In view of these considerations, we determine that the decree of
the court below be modified as follows, and it is accordingly ordered:
That the permanent injunction granted be set aside, and the tem
porary injunction pendente lite be reinstated. That the appellee,
who is the complainant in the Circuit Court, have leave within 30
days from the date whereon the mandate of this court shall be
made the judgment of the Circuit Court to amend its bill, and by
such amendment offer to restore to the appellant the real estate
in dispute upon the payment of such compensation as may, by agree
ment between the parties, or upon judicial inquiry, appear to be
equitable and just, for the losses and damages, if any there be, which
it may appear the complainant will sustain because of the revocation
by the city of its implied license to erect said structures. That in
case such suitable amendment, with appropriate prayers, is made,
the bill as amended will proceed as usual in equity. In case, how
ever, the appellee, the complainant in the Circuit Court, shall not
exercise the option offered of amending his said bill, it is directed
that at the expiration of the time above specified the same shall be
dismissed at the cost of complainant. That the cost of this appeal
be taxed against the appellee.
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WEIDENFELD v. NORTHERN PAC. RY. CO.

(Circuit Court of Appeals, Eighth Circuit. March ]4, 1904.)

No. 1,942.

1. (JOlU'OBATIONS-RAILROADS-PREFERRED STOCK-RETIREMENT-CONVEBSI01"I.
Laws Wis. 1895, c. 244, p. 475, chartered the Northern Pacific Railway

Company, and authorized it to classify its stocI, into common and pre
ferred, and to make such preferred stock convertible into common, on
such terms and conditions as might be fixed by the board of directors.
The act also authorized the company to borrow from time to time such
sums of money and on such terms as the corporation or its board of
directors should agree, and in its corporate name to execute evidences
of indebtedness, and make the same convertible into its capital stock of
any class upon such terms and conditions as its board of directors deemed
advisable. Held, that the eorporation, under such provisions of its
charter, had authority to issue certificates of indebtedness with which
to retire the preferred stock, and to immediately eonvert such certificates
into common stock.

2. SAME-RATIFICATION.
The certificates of indebtedness having been issued under express stat

utory authority conferred by Laws Wis. 1895, p. 475, c. 244, § 11, the
conversion, even if not originally authorized, was subsequently confirmed
by Laws Wis. 1897, p. 632, c. 294, and Laws Wis. 1899, p. 296, c. 193,
authorizing the consolidation of railroad companies, validating agree
ments on which their stocks had been issued, together with their plans
of reorganization, etc.

8. SAME-REDUCTION AND INCREASE OF STOCK.
Where a corporation issued certificates of indebtedness with which to

retire its preferred stOCk, and immediately thereafter converted such
certificates tnto common stock, such transaction shouid be considered as
a whole, and hence the issuance of the certificates and retirement of the
preferred stock did not operate as a reduction of capital, nor the is
suance of such additional common stock as an increase thereof.

4. SAME-RIGHTS Q}' STOCKHOLDERS.
Where a corporation issued certificates of indebtedness with which to

retire its preferred stock, for which the holders of the common stock
were entitled to subscribe, a common stockholder could not object that
the transaction was invalid on the ground that the preferred stockholders
were not entitled to share therein.

6. SAME-PREFERRED STOCK-STOCKHOLDERS' RIGHTS.
Where, at the time of the reorganization of a railroad company, pre

ferred stock was issued under a resolution of the stockholders on the
express condition that the company, at its option, might retire the same
at its election on certain dates, and each certificate contained a recital
of such condition, each preferred stockholder acquired his stock subject
to the terms of an express contract which denied him the right to share
in new stock issued as a part of a scheme for the retirement of such
preferred stock, and that when Ws stock was so retired he thereupon
became a stranger to the company.

6. SAME-ACTIONS AGAINST CORPORATION-PARTIES.
Where a stockholder of a corporation brought suit to restrain it from

carrying out a scheme to retire its preferred stock and to issue common
stock in its place, but the thing primarily complained of was the owner
ship of a majority of the corporation's stock by a securities company
formed for that purpose, the end sought being the destruction of the se-
curities company's title to its stock and its status as a stockholder, the
securities company is an indispensable party defendant, and is not repre
sented in the suit by the corporation.

129F.-20
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Appeal from the Circuit Court of the United States for th ~ Dis
trict of Minnesota.

This is an appeal from a decree dismissing the appellant's intervening
petition. The suit was originally instituted by one Peter Power in the dis
trict court of Hennepin county, Minn. By his verified bill of complaint,
which was filed December 30, 1901, Power alleged that he was then, and had
been for more than six months, the owner and holder of 100 shares of the
common stock of the defendant, the Northern Pacific Railway Company.
He complained that the company, without authority of law, was about to
retire all of its preferred stock, amounting to $75,000,000; also that the
board of directors and other officers of the company had entered into an ille
gal combination and conspiracy with similar officers of the Great Northern
Railway Company and of the Chicago, Burlington & Quincy Railway Com
pany for the purpose and with the object in view of merging and consoli
dating the railway systems of the three companies, which were alleged to
be parallel and competing, under one management, in violation of the laws
and public policy of the United states, the state of Minnesota, and the other
states traversed by said railroad s~'stems, and that to accomplish such mer
ger and consolidation they had caused to be incorporated under the laws of
the state of New Jersey a corporation known as the Northern Securities Com
pany, with authority to purchase and hold the stocks, bonds, and securities
of other corporations, the intention being to cause a majority of the stock of
all three companies mentioned to be transferred to the securities company,
and to be controlled by it, thereby securing the conduct of the entire business
of the three s~'stems by one corporation, and the illegal suppression of compe
tition. It was also alleged by Power that the movement to retire the prefer
red stock of the Northern Pacific was for the sole purpose of enabling those
stockholders and officers who favored the merger to accomplish their unlaw
ful purpose. The relief sought by Power was the prevention by injunction of
the retirement of the stock and of the consummation of the merger. The
cause was removed by the defendant company to the Circuit Court of the
United States for the District of Minnesota, the complainant, Power, being
a citizen of the state of New York and the defendant a citizen of the state of
Wisconsin. The proofs taken by the defendant showed conclusively that
Power never owned any stock in the Northern Pacific Railway Company, and
had no interest whatever in any of the matters alleged in his complaint.
When the cause was ready for hearing in September, 1902, and long after the
retirement of the preferred stock of the Northern Pacific and its conversion
into common stock of that company, the appellant, Camille Weidenfeld, by
leave of court filed his intervening petition, the averments of which, though
much more specific and in detail, are substantially along the lines of the orig
inal bill. The principal difference relates to the acquisition of the stock of
the Chicago, Burlington & Quincy Company by the other companies-a differ
ence which is not material to a determination of the controlling issues in the
case. Weidenfeld alleged that since December 26, 1901, he was the owner and
holder of 100 shares of the common stock of the defendant of the par value
of $100 each. The prayer of his intervening petition was that all of the steps
and proceedings taken by the defendant, its officers, directors, and stockhold
ers, looking to the organization of the securities company and the transfer to
it of the controlling interest in the stock of the defendant, be adjudged fraud
ulent and void; that the defendant be adjudged to have combined and con
solidated its stock, property, and franchises with the stock, property, and fran
chises of the Great Northern Company, a parallel and competing line of rail
way, contrary to the laws of the state of Minnesota; that the organization of
the securities company by the defendant and those associated with it be held
and adjudged to be a conspiracy in violation of the law and policy of the state
of Minnesota, and that all transfers of stock in the defendant company to it
be adjudged to have been in furtherance of the conspiracy and void; and gen
erally that a continuance of such conspiracy and combination by the company,
whether by its directors, officers, and agents, or by its constituent members or
stockholders, be enjoined; and for general relief.

The faets relating to the merger are substantially those which were recited
and passed upon by the court below in United States v. Northern Securities
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Co. (C. C.) 120 Fed. 721, and a full narrative of them is unnecessary here. The
above outline of the averments in the pleadings and of the prayers for relief
is sufficient for the purpose of this appeal. A reference more in detail, how
ever, should be made to that feature of the case relating to the retirement of
the preferred stock. The defendant, Northern Pacific Railway Company, de
rives its corporate existence from certain laws of the state of Wisconsin.
Originally incorporated as the Superior & St. Croix Railroad Company, its
name was changed on the 1st day of July, 1896, about the time of its acquisi
tion of the properties of the Northern Pacific Railroad Company which were
then in the hands of a reorganization committee. To enable the defendant to
effect such acquisition, its capital stock, which was theretofore $5,000,000,
was increased to $155,000,000, divided into $75,000,000 of preferred stock and
$80,000,000 of common. This increase of the capital stock and its classifica
tion into preferred and common were duly authorized by law and by the unan
imous vote of the stockholders. The resolution of the stockholders recited as
an express condition to the issue of the preferred stock that the company
might, at its option, retire the same in whole or in part, at par, from time to
time, upon the 1st day of any January prior to 1917. Accordingly each cer
tificate of preferred stock, the form of which was prescribed by the board of
directors and thereupon approved by the stockholders, contained the condi
tion that "the company shall have the right, at its option, and in such mannel'
as it shall determine, to retire the preferred stock in whole or in part, at par,
from time to time upon any 1st day of January prior to 1917." The same re
cital appears in every certificate of common stock issued by the company. The
preferred stock possessed a preferential 4 per cent noncumulative dividend
feature, with provision for the ratable division of the remainder of the surplus
net earnings in any fiscal year aIDong all of the stock of both classes, after an
equal pa;l"ment upon the common. It was provided by chapter 244, p. 475, of
the Laws of 1895 of the state of Wisconsin, which is one of the various acts
conferring upon the defendant company its corporate existence and its pow
ers, that it should possess authority to classify its stock into common and pre
fen'ed, and to "make such preferred stock convertible into common stock upon
such terms and conditions as may be fixed by the board of dlrectors." By the
act mentioned the company was also "authorized to borrow from time to time
such sums of money and upon such terms as the corporation or board of di·
rectors shall agree upon or authorize as necessary and expedient; and in its
corporate name execute and deliver its notes, bonds, debentures or other ev
idences of indebtedness in such form as shall be from time to time prescribed
by the board of directors and in such amount as shall be deemed from time
to time by said board expedient; and may make the same convertible into its
capital stock of any class upon such terms and conditions as to the board of
directors may seem advisable." And general power was' conferred upon the
board of directors to use such evidences of indebtedness in any manner which,
in their judgment, would subserve and promote the corporate purposes. By
another section of the act it was provided, with certain exceptions not mate
rial here, that "all of the affairs of said company shall be managed by a board
of directors, who shall be stockholders, and are hereby vested with all the
powers of the corporation." On November 13, 1901, the board of directors of
the company adopted a resolution by which it was determined to retire the
entire issue of preferred stock at par upon the 1st day of January, 1902, the
funds for such purpose to be obtained by the issue and sale of certificates of
indebtedness or bonds which were convertible at their face into common stock
at par. The plan pursued was in strict conformity with the terms of the res
olution. The holders of the preferred stock were duly notified that their stock
would be retired on January 1, 1902. Certificates of indebtedness aggregat
ing $75,000,000, dated November 15, 1901, maturing January 1, 1907, and
bearing interest at 4 per cent. after January 1, 1902, were issued. They were
at once offered to the common stockholders at par, each stockholder being
given the right to subscribe for and purchase the same to the amount of 75/80

of the amount of common stock owned by him. On November 15, 1901, a con
tract was entered into with the Standard Trust Company of New York, where
by the latter agreed to purchase such of the certificates as were not taken by
the common stockholders.. The certificates, according to their terms, were. at
the option of the company, convertible into common stock at par at any time
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after theIr date, and likewIse so convertible upon demand of the certificate
holder at any time after January 1, 1902. Immediately after the certificates
were issued, the company, acting through its board of directors, exercised its
option to require their conversion into common stock. The result was that on
January 2, 1902, all of the preferred stock of the company had been reUL'ed,
all of the certificates of indebtedness had served their temporary purpose and
had been retired, and the place of the preferred stock in the capitalization of
the company had been taken by an equal amount of the common stock, the
aggregate capitalization of $155,000,000 being preserved and maintained.

The intervention of the appellant was heard upon the proofs taken in the
main branch of the case. The Circuit Court, upon final hearing, dismissed
Power's original bill of complaint and appellant's intervening petition. Power
did not appeal.

M. H. Boutelle and A. 'vV. Bulkley (Bulkley, Gray & Moore, on the
brief), for appellant. ;

C. W. Bunn and F. B. Kellogg (C. A. Severance, on the brief),
for appellee.

Before SANBORN, VAN DEVANTER, and HOOK, Circuit
Judges.

HOOK, Circuit Judge, after stating the case as above, delivered
the opinion of the court.

The appellant's objections to the conversion of the preferred stock
of the Northern Pacific into common stock are: (I) That the retire
ment of the preferred stock constituted a decrease of the corporate
capitalization without authority of law; (2) that the issue of the
convertible certificates of indebtedness \vas not for the acquisition
or construction of additional lines of railroad or other properties,
and was therefore unauthorized and void; (3) that after the decrease
of the capitalization by the retirement of the preferred the issue of
an equal amount of common stock was an unauthorized increase in
the capitalization. Appellant also contends that the reservation by
the company of the option to retire the preferred stock, and the in
sertion in all of the certificates of stock of both characters of a recital
of such reservation, were without authority of law; also that the
scheme of retirement and conversion was void for the reason that the
privilege was not accorded the preferred stockholders of subscribing
to the new issue of common stock. The answer to these various
contentions may be briefly stated. In the reorganization of the
Northern Pacific Railroad Company and the acquisition of its prop
erties by the defendant in 1896 the bonded indebtedness of the former
was converted into the preferred stock of the latter, and in considera
tion of that fact the reorganization committee and the holders of the
securities and the stock of the two companies expressly contracted
that the defendant should have the right to retire such stock on the
1st day of any January prior to 1917. To avoid error on the part of
anyone subsequently dealing in the stock of the defendant, every
certificate that was ever issued by it bore upon its face an evidence
of such agreement. The preferred stock was intended to be of a
temporary character, and to retain in some measure the quality of the
original indebtedness, which it succeeded. \Ve do not doubt that
the defendant possessed adequate authority to so condition it under
the broad and comprehensive powers conferred by its charter, but,
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even if what it did in that respect was not originally authorized,
confirmation may be found in the subsequent legislation of Wisconsin.
Chapter 294, p. 632, Laws 1897; chapter 193, p. 296, Laws Ig99·
The certificates of indebtedness which were designed to provide a
fund with which to retire the preferred stock were issued pursuant
to express statutory authority, the limitation being that of a lawful
corporate purpose; and these in turn were with like authority con
vertible into the common stock of the company. Section II, c. ~44,

p. 483, Laws 1895.
Counsel in their criticisms have adopted too narrow a view of what

was done under the resolution of November 13, 19o1. The capital
stock of the company was not reduced, nor was it increased. The
various steps which were adopted should not be regarded as isolated
acts. The issue of the convertible certificates and their sale, the re
tirement of the preferred stock with the proceeds, the retirement
in turn of the certificates themselves, and the issue of an equal amount
of common stock of the company constituted in a larger sense but
steps to one ultimate act, and that act was the conversion of the
preferred stock into the common stock of the company. Every
conversion of a security of one class into a security of another nec
essarily implies a retirement of the former, although every retirement
does not necessarily signify a conversion. The issue of the con
vertible certificates was but a temporary expedient in the process
of conversion. Having served their temporary purpose, they passed
out of existence, and no longer remained as obligations of the com
pany. As the company was clothed with the express power to con
vert its preferred stock into stock of another character, and the con
version as effected had due regard to the rights of all parties, an ex
tended consideration of some intermediate but nonessential step be
comes profitless. It is true that the preferred stockholders were not
accorded the privilege of subscribing to the new issue of common
stock; but certainly that fact is not a proper subject for complaint on
the part of appellant. His holdings were ronfined to 100 shares of
common stock. He is not the protector or conservator of the per
sonal rights of the preferred stockholders. The claim that their rights
were denied may well be left to them to be asserted. As a common
stockholder, the appellant was accorded every consideration which
he could lawfully claim. He was entitled to subscribe for the new
common stock to an amount proportionate to his holdings of the
former issue-the same right that was given to every common stock
holder. He was not required to exercise such right if he did not so
desire, and, if he thought the amount allotted to him for subscription
was excessive, he was entitled to reduce it to an amount measured
by his sense of the equities of the situation. One may not invoke the
aid of the courts in respect of matters in which he has neither a per
sonal nor a representative interest. Smith v. Gale, 144 U. S. 509, 12
Sup. Ct. 674, 36 L. Ed. 521. Moreover, it may well be said that each
preferred stockholder acquired his stock subject to the terms of an
express contract which denied him the right to share in the new
stock assigned for subscription, and that, when his stock was re
tired, he thereupon became a stranger to the company, without voice
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or right of participation in its intracorporate acts and relations. It
is also contended by appellant that the retirement of the preferred
stock was intended to further the accomplishment of an unlawful
merger in the name of the securities company; that without the
elimination of the preferred stock the holders of a majority of all
the stock of the Northern Pacific, preferred and common, were op
posed to the merger; and that, therefore, the taint of the ultimate
purpose affected the legality of the retirement. Waiving the question
which at once suggests itself-whether it is permitted to inquire into
the motives which prompt the doing of that which in itself is ex
pressly authorized by law-we find nothing in the record which sup
ports the premises from which the conclusion is drawn. The evi
dence conclusively shows that the purpose to retire the preferred
stock at the earliest practicable opportunity had its birth when the
stock was first issued in 1896. That opportunity arose when the mar
ket value of the common stock reached par. Were the preferred
stock wholly replaced in the capitalization of the company by an
equal amount of common stock, the great advantage to the holders
of the original issue of common stock, to whom the option of retire
ment belonged, is at once apparent. The provision for a preferential
dividend on nearly one-half of the total issue of stock would no longer
exist, and the surplus net earnings in each fiscal year would then be
ratably divided among all of the stockholders of the company. All
of the testimony appearing in the record is to the effect that the
conversion of the stock was planned and executed upon its own
merits, and had no bearing upon the transaction with the securities
company. It also appears that before the conversion was consum
mated the contending elements among the stockholders who were
struggling for the control of the company adjusted their differences,
and that subsequently practically all of the stock of the defendant
was sold to the securities company, or exchanged for stock of that
company. If we may, without direct evidence, assume with counsel
that this harmony was due in part to a recognition of the power
of the holders of a majority of the common stock to force the retire
ment of the preferred, nevertheless the fact so assumed is entirely
too remote for consideration in connection with the contention of
the appellant.

The remaining contention of appellant, necessary to be consid
ered, is that the Circuit Court erred in holding that the securities
company was an indispensable party to the suit, and that in its
absence the intervening petition could not be maintained. The
theory of the appellant is that, as an individual stockholder, he can
maintain a suit against his corporation as sole defendant to pre
vent it from commencing or continuing the doing of those things
which are beyond its corporate powers, are in violation of law, and
which may lead to a forfeiture of its corporate franchises; that, in
respect of the charges made in his intervening petition -and the re
lief sought thereby, the defendant company may stand as the sole
representative in the suit of all of the stockholders, including the
securities company, and that, therefore, the presence of the latter
may be dispensed with. But appellant ignores ·the force of the
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pressing and insistent fact that the very thing of which he com
plains is primarily the ownership by the securities company of a
majority of the stock of the defendant, and the end which he is
seeking is the destruction of its title and its status as a stock
holder. It is of the foundation of our jurisprudence that the rights
of a person shall not be directly affected by a judicial proceeding
to which he is not a party, and in which he cannot be heard for
their defense and protection. Out of this principle has grown the
rule, always recognized and enforced, that a suit will not be enter
tained in the absence of a person who has an interest in the con
troversy of such a nature that a final decree cannot be rendered
without either affecting that interest or leaving the controversy
in such a condition that its final determination may be wholly in
consistent with equity and good conscience. Minnesota v. North
ern Securities Company, 184 U. S. 199, 235, 22 Sup. Ct. 308, 46 L.
Ed. 499; New Orleans Waterworks v. New Orleans, 164 U. S.
471, 17 Sup. Ct. 161, 41 L. Ed. 518; California v. Southern Pacific
Company, 157 U. S. 229, 15 Sup. Ct. 591, 39 L. Ed. 683; Christian
v. Railroad, 133 U. S. 233, 10 Sup. Ct. 260, 33 L. Ed. 589; Ribon
v. Railroad Companies, 16 Wall. 446, 21 L. Ed. 367; Shields v. Bar
row, 17 How. 130, 15 L. Ed. 158; Taylor v. Southern Pacific Com
pany (C. C.) 122 Fed. 147; Hollifield v. Railroad Company, 99 Ga.
365,27 S. E. 715; Joslyn v. St. Paul Distilling Company, 44 Minn.
184, 46 N. W. 337. Taylor v. Southern Pacific Company, Holli
field v. Railroad Company, supra, and the case at bar, are identical
in important and controlling features. In each case the complain
ant was a minority stockholder of the defendant corporation, and
in each case the complainant undertook to lay the ax at the root
of the title of an absent stockholder. In the two cases cited it was
held that the presence of a stockholder whose rights were attacked
was indispensable to the accomplishment of the complainant's pur
pose.

It is true that, generally speaking, a corporation is the proper
representative of all of its stockholders in a suit in which the re
lief sought will affect each and all of them in the same way and to
the same degree. In one sense all of the stockholders are the cor
poration, and the corporate body, as a legal entity, may be intrusted
with the defense of those rights which are common to all. Obvi
ously, the very foundation of this rule is a community of interest,
with respect of the object of the suit, between the corporation and
all of its stockholders. But where the gravamen of the complaint
consists of a vital conflict of interest between the corporation and
one or more of its stockholders, or between different stockholders
or classes of stockholders, the reason for the rule concerning the
representative character of the corporation ceases. The underlying
theory of appellant's case is that the corporate powers of the North
ern Pacific which he is seeking to protect and the claims of the
securities company are conflicting to such a degree that the con
tinued assertion and recognition of the latter will destroy the ex
istence of the former. In other words, he says that, if the secur
ities company is permitted to dominate and control the Northern
Pacific in connection with a similar relation to the Great North-
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ern, the independence of the Northern Pacific will cease, its capacity
to perform its duties to the public will be destroyed, and ultimately
its corporate franchises may be annulled. A greater conflict be
tween opposing interests can scarcely be imagined, and in view of
such a conflict it cannot reasonably be said that in the suit before
us the Northern Pacific may stand as the accredited representative
of the securities company.

vVe may agree with counsel that there are involved in this suit
questions concerning the corporate functions of the Northern Pacific,
and also conditions which threaten its corporate integrity. But
all of this would merely show that the Northern Pacific was an in
dispensable party to the controversy. It would not tend to show
that some other corporation did not also possess such an interest
in some other phase of the controversy as made its presence equally
indispensable. The power of another to hold and own stock of the
Northern Pacific and to exercise the rights of a stockholder are not
corporate functions of that company. But the question whether
the securities company may lawfully continue to own the stock
of the Northern Pacific which it held when the appellant inter
vened, and may lawfully continue to exercise the rights incident
to such ownership, is one affecting the corporate powers of the se
curities company. It is a question in which that company has an
immediate and vital interest. The force of these observations is
apparent when it is remembered that appellant is seeking a decree
that the transfer to the securities company of a controlling interest
in the stock of the Northern Pacific be adjudged fraudulent, illegal,
and void, and that the organization of the securities company be
held to be an illegal conspiracy, and, in substance, that the North
ern Pacific and its officers be enjoined from according to the secur
ities company the rights and privileges of a stockholder. We are
of the opinion that the securities company was an indispensable
party to the controversy, and that the Circuit Court correctly held
that the suit could not be maintained in its absence. These conclu
sions make it unnecessary to consider the other matters presented
in the briefs of counsel.

The decree of the Circuit Court will be affirmed.

BLACK HILLS & N. W. RY. CO. e't aJ. v. TACOMA MILL CO.

(Circuit Court of Appeals, Ninth Circuit. March 4, 1904.)

No. 988.

1. INJUNCTION-ADEQUATE REMEDY AT LAW-CONDE}[NATION PROCEEDINGS.
An injunction will not be granted to restrain proceedings by a railroad

company to condemn land for right of way in Washington on the ground
that it is not for a public use, since, under the statutes of the state, as
construed by its Supreme Court, that question may be litigated in the
condemnation proceedings.

Appeal from the Circuit Court of the United States for the Western
Division of the District of Washington.

~l'his is a suit in equity brought by the appellee to restrain the appellants
from proceeding with a certain condemnation suit for the appropriation of
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lanlls of the appellee. Affidavits were filed in support of the bill, and counter
affidavits in opposition to the application for a temporary injunction. At the
hearing an interlocutory decree was entered, granting the injunction prayed
for. The case is now before this court on appeal from the interlocutory de
cree.

Considering the events connected with this suit in chronological order, it
appears that the Black Hills & Northwestern Railway Company, appellant
herein, petitioned the superior court of Washington for the condemnation of
a right of way across certain lands belonging to the Tacoma Mill Company,
appellee herein, alleging that the petitioner was a corporation organized un
der the laws of Washington, and engaged in the construction of a line of rail
road in the state of Washington for the carriage of freight and passengers;
that the defendant Tacoma Mill Company was a California corporation en
gaged in operating a sawmill for the manufacture of lumber in the state of
vVashington, and is the owner of certain lands in Thurston county, in said
state; that the petitioner has constructed and has ready for operation a line
of railroad which has for point of commencement and intersecting with the
Olympia & Gray's Harbor Branch of the Northern Pacific Railway, a point
one mile west of the town of Little Rock, in Thurston county, Wash., and ex
tends to a certain point in said county adjacent to lands owned by the de
fendant; that the petitioner has projected its said line of railroad from said
point over the defendant's lands to a terminus on the Pacific Ocean in said
state; that the petitioner has sought the right of way from defendant by pur
chase, but that defendant has refused to permit petitioner to enter thereon,
or to construct said railroad thereon, or to sell or convey such right of way
to petitioner. The petitioner prayed that condemnation proceedings be insti
tuted for the appropriation of the defendant's lands to the extent of a right
of way for said projected railroad, under a statute of Washington permitting
the appropriation of private property by corporations when the public inter
est demands, and when the purpose is a public use. Upon motion of the ap
pellee, the proceeding was removed to the United States Circuit Court for
the District of Washington. Before a hearing was had on the petition, the
appellee brought suit in equity to restrain the condemnation proceeding, alleg
ing as grounds for the relief prayed for that the defendants Thomas Bordeaux,
A. II. Anderson, and Joseph Bordeaux owned all the capital stock of the appel
lant Mason County Logging Company, which company was organized to carry
on a general sawmill and logging business, and is not authorized to act as a
common carrier, nor to exercise the right of eminent domain; that said com
pany owns large tracts of timber land adjacent to the lands of the appellee,
and has been engaged in hauling the logs cut from its said lands over its log
ging road to the Northern Pacific Railway, and thence to tide water under a
special freight rate; that said Thomas Bordeaux, A. H. Anderson, and Joseph
Bordeaux organized the defendant Black Hills & Northwestern Railway Com
pany as a common carrier of freight and passengers, and with the power to
exercise the right of eminent domain, with the sole design of extending the
logging road of the Mason County Logging Company to the lands of said com
pany lying beyond the lands of the appellee, so as to enable it to hanl the
timber therefrom at reduced freight rates; that the right of way attempted
to be condemned is sought for the sole purpose of constructing such a logging
road for the timber of the appellant logging company;· and that it was nevel'
intended that the appellant railway company should exercise any of the func
tions of a common carrier, It Js alleged that no line of railway has ever been
projected by the appellant railway company, except across the lands of the
appellee; that, if such a railroad should be constructed, it could be used for
no useful purpose, save to transport the logs of the said logging company,
and that the public interest does not require the prosecution of such an enter
prise, nor is the same a public use. The bill charges that the appellant rail
wuy company was fraudulently incorporated for the purpose of unlawfully
by a fraudulent compliance with the laws of the state relating to the exercise
of eminent domain, securing ingress and egress to and from the timber land"
of the said logging company. In sUPJlort of this bill, affidavits were filed by
the appellee alleging that the said logging company had endeavored to nego
tiate with the appellee for a right of way for a logging road across the lands
of the appellee, and upon the refusal to grant that privilege the appellant
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Thomas Bordeaux had stated that the logging company would Incorporate Il
railroad company and force a right of way. It is also alleged in the affida
vits that the country through which the line of road is projected beyond the
lands of the appellee is impracticable for the successful operation of a rail
road.

This showing Is met by the appellants by affidavits showing that the log
ging company has been engaged in the logging business in the district in ques
tion for four years, and has constructed some six miles of standard gauge
main line railroad, and four miles of side tracks and switches, over which
it hauled its logs to the Northern Pacific Railroad; that the town of Mumby
has been built upon the said line of road, with about 15 families resident there.
and 8 or 10 families in the vicinity; that there are a public school, a post
office, and a sawmill at said town; that said logging company, while not au
thorized or desiring to do business as a common carrier, had for some time
been obliged, from the necessities of the situation, to carry both freight and
passengers over its road. It was alleged that the projected line of "road had
long been contemplated; that it would be constructed with ordinary grades,
and would open up a country rich in timber land, and which, when logged
off, would be valuable for agricultural purposes; that said road would furnish
an outlet from said district to Puget Sound, on one side, and to Gray's Har
bor, on the other. The allegations of fraudulent incorporation are declared
to be untrue.

Upon this showing, the court below entered an interlocutory decree restrain
ing the appellants from proceeding with the condemnation suit.

Charles F. Munday, George C. Israel, and James B. Howe, for ap
pellants.

Struve, Hughes & McMicken, W. T. Dovell, and James M. Ashton,
for appellee.

Before GILBERT, ROSS, and MORROW, Circuit Judges.

MORROW, Circuit Judge (after stating the facts as above). The
appeal is from the order of the court granting the preliminary injunc
tion, and the errors specified are that neither the bill, nor the affidavits
filed in support of the bill, state any ground of jurisdiction in a court
of equity, for the reason that it appears therefrom that complainant
cannot suffer any injury or damage whatsoever by the prosecution
of the condemnation proceedings; that the bill, and affidavits filed
in support thereof, show that complainant has a plain, adequate, and
complete remedy at law, namely, its defense to the condemnation
proceedings, wherein all of the questions sought to be raised by com
plainant in the present suit can be raised and adjudicated.

It is provided in the statutes of the state of Washington that any
corporation authorized by law to appropriate land, real estate, prem
ises, or other property for right of way, or any other corporate
purposes, may present to the superior court of the county in which
any land, real estate, premises, or other property sought to be appro
priated shall be situated, or to the judge of such superior court in
any county where he has jurisdiction or is holding court, a petition
in which the land, real estate, premises, or other property sought to
be appropriated shall be described with reasonable certainty, and
setting forth certain particulars concerning the ownership of the prop
erty, and the object for which the land is sought to be appropriated.
The statute requires that a notice, stating briefly the objects of the
petition, and containing a description of the land, real estate, prem
ises, or property sought to be appropriated, and stating the time and
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place when and where the same will be presented to the court, or judge
thereof, shall be served 011 each and every person named therein as
owner, incumbrancer, tenant, or otherwise interested therein, at least
10 days previous to the time designated in such notice for the presen
tation of such petition.

It is further provided that at the time and place appointed for hear
ing said petition, or to which the same may have been adjourned, if
the court or judge thereof shall have satisfactory proof that all parties
interested in the land, real estate, premises, or other property described
in said petition have been duly served with notice, and shall be further
s2.tisfied by competent proof, among other things, that the contem
plated use for which the real estate, premises, or other property sought
to be appropriated is really a public use, that the public interests re
quire the prosecution of such enterprise, and that the land, real es
tate, premises, or other property sought to be appropriated are required
and necessary for the purpose of such enterprise, the court or judge
thereof may make an order directing the sheriff to summon a jury to
ascertain, determine, and a\'iard the amount of damages to be paid
to the owner or owners, and to all tenants, incumbrancers, and others
interested, for the taking or injuriously affecting such land, real estate,
premises, or other property. 2 Ballinger's Ann. Codes & St. Wash.
§§ 5637, 5638, 5640, 5641. From these provisions of the statute, it
appears that, before there can be an ascertainment of the value of
the land sought to be appropriated by the petitioner as a right of way,
all parties interested in the property described in the petition have the
right to have the court determine in the condemnation proceedings
the question whether the contemplated use for which the property is
sought to be appropriated is really a public use, and not a private use,
\vhether the public interest requires the prosecution of the enterprise,
and whether the land soug-ht to be appropriated is necessary for the
purposes of such enterprise.

But it is contended by the appellee in support of the interlocutory
decree of the court below that the petitioner, the Black Hills & North
\\estern Railway Company, is not acting in good faith, within the
pUlview of the statute granting to corporations the right to exercise
the power of eminent domain, and that this question cannot be liti
gated in the condemnation proceedings; that the inquiry which the
court is authorized to make is limited by the apparent authority con
ferred upon the corporation by the statute; that, in this case, behind
the apparent authority conferred by the articles of incorporation is a
question of fraud in the organization of the corporation, whereby its
promoters have unlawfully colluded to place themselves, as a corpora
tion, in a position whereby they are able to impose upon the court, and
appropriate the property of the complainant for a private use.

If the facts charged in the bill of complaint are true, concerning
the fraudulent character of the incorporation of the Black Hills &
Northwestern Railway Company, there is, without doubt, a remedy by
information in the nature of quo warranto to dissolve the corpora
tion. Section 5780 et seq., Ballinger's Ann. Codes & St. Wash.

In National Docks R. R. Co. v. Central R. R. Co., 32 N. J. Eq. 755.
an injunction had been granted restraining the construction of a rail-
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road by the complainants across the lands of the defendants, and from
instituting condemnation proceedings for the taking of land for such
purpose. It was contended by the defendants, upon the writ of error
to the appellate court, that the complainants, in incorporating, \'liere
the mere agents of a storage company, using its money for stock sub
scriptions, and that the road was designed for the sole convenience
of the storage company; no public use or necessity being involved in
the proposed appropriation of land. The situation was very similar,
it will be observed, to that in the case under consideration. The court
there said:

"These reasons, if they have any force, go directly to the legality of the
organization of the railway company. If they should prevent the exercise by
the company of the powers which the general railroad law confers upon cor
porations created under it, it is because the company should not have been
created in the mode and for the purposes in and for which it has been organ
ized, and should be disbanded. It is not denied that every formal requirement
of that law has been complied with, and that, to all external appearance, this
company is a corporation by virtue of its provisions; but it is claimed that,
the motives and purposes of its corporators being what they are, they have
usurped a corporate existence which the law did not authorize them to as
sume, and hence, while they may retain the form, they cannot exercise the
functions, of a corporation. Not because this corporation threatens to assail
any rights of the complainants, which, if lawfully organized, it would not
be permitted to invade, but because it is a corporation de facto, merely. and
not de jure, does the chancellor prevent it from doing what only a legal cor
poration may do. An iuquiry and judgment of this nature are, we think, be
yond the powers of the court of chancery, at least in a suit between private
parties. Whenever it is sought to impugn the legality of a corporation which
exists under the forms of law, the remedy is by quo warranto, or information
in the nature thereof, instituted by the Attorney General."

The court, after considering other matters presented by the bill of
complaint, said:

"Most of these questions are questions of law, which certainly have not been
heretofore settled in the complainants' favor; and no rule of equity is more
firmly established than the doctrine tbat a complainant is not in a position
to ask for a preliminary injunction, when tbe right on wbich he founds his
claim is, as a matter of law, unsettled."

The court accordingly dissolved the injunction. See, also, Holly
Shelter R. Co. v. Newton (N. C.) 45 S. E. 549.

But in our opinion there is also a remedy provided by the statute,
in the defenses that may be made to the condemnation proceeding.
The wrong which it is charged the petitioner is about to accomplish
by the proceeding is the taking of complainant's property for a private
use, and this wrong is specifically made a defense by the statute;
and, when made, it raises a question which the court is required to
determine in limine upon satisfactory proof, and not merely upon the
showing that the petitioner is a corporation authorized by law to
exercise the right of eminent domain. This is clearly the view of the
law entertained by the Supreme Court of 'vVashington.

In Western American Co. v. St. Ann Co., 22 Wash. 158, 60 Pac.
158, the Supreme Court had before it a judgment in a proceeding
brought to condemn a right of way across certain land. The points
urged by the appellant were, that the land sought to be condemned
was attempted to be appropriated for a private, and not a public, use,
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and that the respondent was not authorized by its charter to condemn
said right of way or exercise the right of eminent domain for the
uses set forth in the petition. It was objected by the respondent that
the appeal could not be entertained, for the reason that the statutory
provision for an appeal in condemnation proceedings was limited to an
appeal from the amount of damages. The Supreme Court sustained
this objection, and, in the course of its opinion, said:

"It is argued by the respondent that, inasmuch as the law makes the ques
tion of public use a judicial question, it must be contemplated that that judi
cial question is to be settled by the appellate court; but we do not see any
particular merit in this contention, for questions which the law submits to
the exclusive jurisdiction of the superior courts may be as purely judicial
questions as though they were tried in this court."

The Constitution of the state of Washington provides, in article I,
§ ,16, that:

"Whenever an attempt is made to take private property for a use alleged
to be public, the question whether the contemplated use be really pUblic shall
be a judicial question, and determined as such, without regard to any legisla
tive assertion that the use is public."

In article 4, § 4, the Constitution gives the Supreme Court of the
state power to issue all writs necessary to the complete exercise of its
appellate and revisory jurisdiction.

In Seattle & Montana R. R. Co. v. Bellingham Bay & Eastern R. R.
Co., 29 Wash. 491, 69 Pac. lI07, 92 Am. St. Rep. 907, the superior
court had determined that the right of way described in the petition
and sought to be appropriated was necessary for the petitioning rail
road company, and the intended use was a public one, and that the
public interest required the appropriation. The proceeding was taken
to the Supreme Court by certiorari. The Supreme Court held that,
under the provisions of the Constitution cited, it had the power to
issue the writ of certiorari to bring before it the proceedings of the
superior court for the purpose of reviewing the determination of that
court upon the question whether the contemplated use of the property
sought to be condemned was really a public use. The court there
upon reviewed the proceedings for that purpose, and held that compe
tent proof had been made of all the facts necessary to be proved, and
affirmed the judgment of the superior court. This decision is, in
effect, a determination that the question whether the property sought
to be appropriated was for a public use, and the necessity for that
use, could be litigated in the condemnation proceeding. To the same
effect is State ex reI. Smith v. Superior Court, 30 Wash. 219, 70
Pac. 484, and State v. Superior Court of King County (Wash.) 72
Pac. 89.

The good faith of the appellant in the prosecution of the condemna
tion proceeding is necessarily involved in the question whether the
land sought to be appropriated is really for a public use, and, as this
question may be litigated in the condemnation proceeding, the com
plainant has a plain, adequate, and complete remedy at law. The rule
under such circumstances is stated in Lewis on Eminent Domain (2Q
Ed.) vol. 2, § 646, as follows:

"A bill in equity will not lie to enjoin proceedings for condemnation, for
the reason that the mere taking of such proceedings does no injury to prop-



318 129 FEDEUAI, REPORTER.

erty, and for the further reason that the grounds relied upon for an injunc
tion may be urged in defense of the proceedings. The making of a public im
provement cannot be enjoined on the ground that it is unnecessary or is being
made to further private ends, but, where the ground relied upon cannot be
litigated in the condemnation proceedings, an injunction wiII be granted."

The decree of the Circuit Court is reversed, with direction to dismiss
the bill.

SWAN v. WESTERN UNION TELEGRAPH CO.

(Circuit Court of Appeals, Seventh Circuit. January 5. 1904.)

No. 1,006.

1. TELEGRAPHS-l\1ESSAGES-TRA!'\"SMISSION-DELAY-.~OTIFICATION TO SENDEB
NEGLIGENCE.

'Vhere a mining expert delivered a telegral~ to defendant telegraph com
pany advising the purchase of certain m!ning stock, which message he
directed to be transmitted to plaintiff and 293 others, who were his cli
ents, under an agreement to transmit the same at once, there being other
methods of rapid communication between the sending office and plaintiff's
place of business, it was the duty of the telegraph company, on discover
ing that it would not be able to transmit such message to plaintiff with
out delay, by reason of a defect in its wires, to promptly notify the sender
of such fact, he being a person well known to the company's agents at the
sending office. and easily accessible.

2. SAME-DAMAGES.
Where a mining expert delivered a message to a telegraph company to

be sent to plaintiff, his client, advising the purchase of certain mining
stock, which defendant agreed to promptly transmit, but failed to notify
either the sender or the addressee that there had been several hours' de
lay, by reason of which the addressee was led to purchase the stock at a
higher price than he would have been compelled to pay if the message
had been promptly Jelivered before the close of an exchange on the day
it was sent, the addressee was entitled to recover the difference between
what be bad to pay for the stock which he purchased the succeeding day
and what the stock would have cost him if the telegram had been trans
mitted within a reasonable time after it was received for transmission.

In Error to the Circuit Court of the United States for the Northern
Division of the Northern District of Illinois.

Henry L. Clarke, for plaintiff in error.
P. B. Eckhart, for defendant in error.
Before GROSSCUP and BAKER, Circuit Judges, and BUNN, Dis

trict Judge.

BUNN, District Judge. This action was brought by Charles J. Swan,
the plaintiff in error, against the Western Union Telegraph Company,
to recover damages for losses sustained on account of the failure of the
defendant company to give notice of the delay in sending an important
business telegram relating to the purchase of certain mining stock on

, 1. Delay in delivery of telegram, failure to disclose that line was not in
working order, see note to Pacific Postal Telegraph Cable Co. v. Fleischner,
14 C. C. A. 177.

'If 2. Measure of damages in actions against telegraph companies, see notes
to Western Union ~'elegraph Co. v. Coggin, 15 C. C. A. 235; Same v. Morr1&,
28 C. C. A. 59.

See Telegraphs and Telephones, vol. 45, Cent. Dig. § 72.
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the Boston Stock Exchange. A jury was waived, and the case tried by
the court upon the following stipulation of facts, to wit:

"!tis hereby stipulated and agreed by and between the parties herein, by
their respe~ive attorneys, that:

"The plaintiff makes no claim against the defendant on account of negligent
delay in transmitting and delivering the message in controversy, and said
question may be considered by the court as eliminated from the case; but the
plaintiff charges the defendant with negligently failing to give due notice of
delay of the message, or by reason of the '3 27 PM' under the sender's signa
ture, with wrongfully misleading the plaintiff as to such delay, as set forth
and charged in the declaration. On May 1, 1901, and for some time thereto
fore and thereafter, the defendant corporation was engaged in and operating
a public telegraphing business and service for compensation between and with
in Chicago, Illinois, and Houghton, Michigan. On said 1st day of May, 1901,
one Horace J. Stevens, a mining expert, and editor of certain copper-mining
publications, and assistant commissioner of mineral statistics for the state
of Michigan, occupied an office in the said town of Houghton, and was well
known to the local office of the defendant at Houghton. On the said 1st day
of May, 1901, at about 9 :15 a. m., the defendant, at its public office in Hough
ton, Michigan, received from said Horace J. Stevens, of Houghton, Michigan,
a communication to be telegraphically transmitted and delivered to the plain
tiff herein in words and figures as follows:

.. 'Houghton, Michigan, May 1, 1901.
"'Dr. C. Joseph Swan,

"'34 Washington St., Chicago.
"'Ten to twenty dollars quick rise in Mohawk. Has Wolverine lode rich

as Quincy beside million dollars worth "MohawkIte" almost spot cash opened
in three upper levels. Advise quick purchase.

.. 'Horace J. Stevens.'
"And about four o'clock in the afternoon of the said 1st day of May, 1901, the

defendant delivered to the plaintiff, and he paid the charges on, a typewritten
message in words and figures as follows:

"'253. CH. MD. JO. 31 Collect,
.. 'Houghton, Michigan, May 1, 1901.

"'Dr. C. Joseph Swan,
" '34 Washn St Chgo,

"'Ten to twenty dollars quick rise in Mohawk. Has Wolverine lode rich
as quincy beside million dollars worth "Mohawkite" almost spot cash opened
in three upper levels advise quick purchase.

.. 'Horace J. Stevens.
"'327 PM'

"The plaintiff had no notice that the message accepted as aforesaId by the
Houghton office of the defendant would be or had been delayed in the trans
mission and delivery beyond the time ordinarily required for the transmission
and delivery of such a message or for more than one-half hour after Its ac
ceptance by the defendant. The message first above quoted was accepted by
the defendant from the said Stevens in manner and form as follows, viz.:
The entire message, except the name and address of the sendee, was written
by Stevens on one sheet of paper, and on a number of other sheets were written
the names and addresses of 294 sendees, including the plaintiff. When the
said message and lists of sendees were presented by Stevens at the Houghton
office of the defendant a consultation was had between Stevens and the man
ager of the said office as to the most expeditious and convenient method of
transmitting the message; and at the suggestion of the said manager it was
arranged that the body of the message should be wired to Chicago and fol
lowed by the list of addresses for Chicago and points beyond, the Chicago
office to relay the message to such further ·points. Thereupon the sheets of
addresses were rearranged by Stevens, and numbered in red pencil, and the
sheet bearing the plaintiff's name and address became the first sheet, with the
plaintiff's name number 17 on the list, and preceded by 13 addresses for Chi
cago and points beyond and 3 'local' addresses. The said manager of the de
fendant advised Stevens that the transmission of the matter so accepted would
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be promptly proceeded with, and the salli Stevens had no notice that the mes
sage to the plaintiff would be delayed ,beyond the time that would ordinarily
be required for the transmission and delivery of such a message so accepted.

"On the said 1st day of May, 1901, there were, besides the service of the de
fendant, two other available means of rapid communication from Houghton.
Michigan. to Chicago, Illinois; viz:, the service of the Postal Telegraph Co.
and the long-distance telephone, the latter directly connecting with the office
of the plaintiff. From the opening up to the hour of noon on the Boston Stock
Exchange on the said 1st day of May many hundred shares of Mohawk stock
sold at 39, and on said day until the noon bour there was not more than lj~

of one point of fluctuation from 39 in the sales of said stock. Thereafter the
said stock rose, and tbe last sales before tbe close of said exchange at 3 p. m.
of the said day were at 47, and the following morning the market opened at
51. '.rhe plaintiff could have communicated by telephone with his brokers in
Chicago, Wm. H. Colvin & Co., at any time on the said 1st day of May, and the
said brokers then had such security for the plaintiff's orders that they wouid
at once have proceeded to execute by telegraph his telephone order to buy one
hundred shares of Mohawk on the Boston Exchange. The plaintiff would
testify that he inferred that the message delivered to him as aforesaid had
been transmitted within the time ordinarily required for such a message, and
had been sent by the said Stevens after the close of tbe Boston Stock Exchange,
whereon Mohawk was listed, on the said 1st day of May, and that such
message applied to the market of the following or 2d day of May, 1901. The
plaintiff would testify that he further inferred and understood, and was not
informed to the contrary, that the hour date of '3 27 PM' appearing directly
under the signature of the said Stevens on the said message indicated the hour
at which the said message had been delivered by the said Stevens to the de
fendant. On the morning of the 2d day of May, 1901, about 10:30 a. m.
(Central time), the aforesaid brokers of the plaintiff, at his order to buy
'under 50,' bought for him on tbe Boston Exchange one hundred shares of Mo
hawk at 49%, which was as high as any subsequent sale of that day, and sev
eral points below a few earlier sales of the same morning; and he would tes
tify that he ordered such purchase about 10 a. m. on the ground of the advices
contained in the aforesaid message, and upon his aforesaid inferences and
understanding as to the time of sending of said message. Later on the said
2d day of May and on the next following day :Mohawk fell, and on the 3d
day of May, 1901, closed at 42, and thereupon the plaintiff made inquiry of the
said Stevens by long-distance telephone as to the reason for such fall, and
then and there for the first time it became known to the plaintiff and to the
said Stevens that the above-stated delay of the message of Stevens had oc
curred. Thereupon the plaintiff made inquiry on the said 3d day of May,
1901, at the Chicago oflice of the defendant, as to the cause of the aforesaid
delay and the Chicago oflice wired the inquiry to the Houghton office, and the
latter wired back that 'wire trouble' had 'delayed (Houghton) business all
around (on May 1, 1901)'; and the said Chicago office referred the plaintiff to
the New York office of the defendant as to any claim for damages, and such
claim was forthwith made in writing by the plaintiff, and from time to time
repeated until the beginning of the present suit. The plaintiff would testify
that the one hundred shares of Mohawk purchased as aforesaid were held by
him until the autumn of 1901, and finally sold at 49, and while so held their
value at one time decreased to about 30, and at another time the plaintiff was
called upon to pay and did pay an assessment of three hundred dollars on the
said shares; and he also paid to his brokers one-eighth of one point p'er share
for buying and one-eighth of one point per share for selling said one hundred
shares; and while so holding said shares he was deprived of all interest that
might have accrued from the moneys so invested.

"This suit was not brought ,until after the refusal of the defendant to settle
the aforesaid claims of the plaintiff. And the foregoing statement of facts
shall constitute all and the only evidence to be submitted by either party on
the trial of this cause.

"Chicago, June 30th, 1902. C. Joseph Swan,
"By Henry Lo"e Clarke, His Attorney.

"Western Union 'l'elegraph Co.,
"By Henry D. Estabrook, Its Attorney."
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Toe court below, upon the hearing, after overruling several proper
special requests to find for the plaintiff, rendered judgment in favor
of the defendant. We think this was error, and that judgment should
have been given in favor of the plaintiff for $1,050 and interest, that
being the amount of damages sustained by him by reason of the de
fendant's neglect in not giving notice of the obstruction in its telegraph
lines between Houghton and Chicago; the stipulation showing that at
the first opportunity after the receipt of the message he paid $49.50
per share for 100 shares which would have cost him $39 per share if
the message had been sent in due course of business on the morning of
May 1st, within a reasonable time after its receipt at the defendant's
office in Houghton. It seems evident that the duty was with the de
fendant company to send the message in due course, or, if it was unable
from obstruction of its lines to do so, then to notify the sender of that
fact so that he might avail himself of one of the two other methods
of quick communication that were open to him. It does not appear
from the statement of facts whether the obstruction in the lines existed
at 9 :15 a. m. of May 1st, the hour when the message was handed in at
the Houghton office, or came in after that time. If we were to indulge
in any presumption from the facts that are in evidence, it would seem
reasonable to suppose that the inability existed at the time of receiving
the message, when, according to the stipulation of facts, the company's
manager advised Mr. Stevens that the transmission of the message
would be promptly proceeded with. Thirty minutes would probably
have given ample time for transmitting the message if proceeded with
according to such promise, but it was not sent until nearly seven hours
after its receipt. So that, if the lines were not down at the receipt of
the message, they were but shortly after; otherwise the message would
have been sent. But that question does not seem to be material, as the
obligation resting upon defendant would be of a similar character in
either case. If the lines were already down, it was the duty of the de
fendant to so inform the sender, so that he could avail himself of an
other line of communication, or, if he so chose, to take the chances on the
defendant's restoring its service in time. If communication was ob
structed after the message was received, this fact being unknown to
Mr. Stevens, it was equally incumbent upon the defendant to give him
timely notice of that fact. Without any explanation or excuse for the
delay in sending the message from 9 :15 in the morning to 4 o'clock in
the afternoon, or of notifying the sender of the disability' to send, the
inference of culpable neglect is palpable; and, to aggravate the case,
the company at some point, whether at Houghton or Chicago does
not appear, placed under the sender's name the figures "3 27 PM," from
which the plaintiff understood that the message was received by the
company at Houghton at that time, which would have given the very
reasonable time of 33 minutes for its transmission from the Houghton
office to Chicago. But under the stipulation we are not at liberty to lay
any stress upon this circumstance. There is nothing in the case to show
what these figures placed under the sender's name import-whether
they are to note the time of the receipt of the message at Houghton,
the time of sending, or the time of its receipt at the office in Chicago. It
was open to the plaintiff to make inquiry, if he did not know what

129F.-21
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the figures meant. There is no evidence that he did so. He assumed
that the figures noted the time the message was received by the company
at its office in Houghton. These figures placed by the company under
the sender's name are relied upon by the plaintiff as one ground of
negligence,but we place the decision of the case solely on the ground
of the negligence of the defendant in failing to give notice that its lines
were obstructed so that the message could 110t be sent. Whether the
obstruction in the lines existed when the message was delivered, or oc
curred after that time, it was equally incumbent upon the company to
notify the sender of the fact, so that he could send the message by an-
other line of communication. That the defendant's line was out of or
der was a fact unknown to the sender, but must have been well known
to the defendant. Under these circumstances it was the plain duty of
the defendant to give timely notice of its inability to send the message.

\Ve have assumed thus far that there was delay due to wire trouble
as stated by the Houghton office. Counsel for appellee, however, insist
that, though there is thus a showing of delay, there is no showing
that the delay was unreasonable, or that the Houghton office had such
knowledge concerning the delay as imposed upon it the duty to inform
the parties interested that the message had been delayed; and in sup
port of this insistence point to the opening paragraph of the stipula
tion that "the plaintiff makes no claim against the defendant on ac
count of negligent delay in transmitting and delivering the message
in controversy, and said claim may be considered by the court as
eliminated from the case." 'While such paragraph exempts appellee
from damages in this suit on account of negligent delay in transmitting'
the message, it works no exemption from damages growing out of the
negiigent failure to give notice of the delay; for appellee is expressly
charged in the stipulation with negligently failing to give due notice of
the delay. The two grounds of action thus indicated-the one eliminat
ed and the other clung to-are distinct. It is with respect, then, to the
second ground, only, that the fact of delay cuts any figure. The stipu
lation shows the fact of delay; but leaves it open whether the cause and
nature of the delay were such that the agent should have given notice
to the parties interested; and on this open question of fact, the evi
dence of which was wholly within the possession of appellee, the bur
den of proof, in our opinion, was on the appellee.

Our view .may be summed up thus: The suit being for damages
growing out of the agent's failure to give notice of the delay, and the
bare fact of delay appearing in the stipulation, the burden was on ap
pellee to show the nature and cause of the delay; and, in the absence of
such showing it will be presumed that the agent at Houghton had such
information as imposed on him the duty of informing the parties in
terested-a duty that was not in fact performed. The case is not dis
tinguiskable in principle from Fleischner v. Pacific Postal Telegraph
Cable Co. (C. C.) 55 Fed. 738, affirmed by the Circuit Court of Appeals
for the Ninth Circuit, 66 Fed. 899, 14 C. C. A. 166. The general rule
applicable in that case was laid down by that court as follows:

"As has been said, plaintiff in error contracted to transmit and deliver this
message. At the time its wires were down, and there was an impossibility
in performing the contract as required. The general rule is that, when an



SWAN V. WESTERN UNION TELEGRAPH CO. 323

Impossibility of performance is known to the promisor, but is not known to
the promisee, the former is liable in damages for failure to perform. 3 Am.
& Eng. Ene. Law, sUbd. 73, p. 898, tit 'Contract'; 2 Parsons, Cont. 673."

The analogous rule more specificaIly adapted to telegraph companies
is laid down by Gray in his work entitled "Communication by Tele
graph" (section 18), as foIlows:

"If a telegraph company is unable, through a disarrangement of its lines or
other cause, to do what it makes a business of doing, it must inform those
who wish to employ it of the fact, and thus acquaint them with the advantage
of employing other means. A telegraph company offers and is employed solely
to effect the rapid communication of a message. The excuse for a failure to
effect that communication that the company, when it made the contract, knew
that it could not perform it, can hardly be deemed a valid one."

That rule, as there laid down, commended itself to the United States
Circuit Court of Appeals in the case afore cited, and commends itself
to this court as applicable to the case in hand.

It appears from the agreed facts that the plaintiff was one of 294
persons to whom this same message was to be sent. A list of these
persons was prepared, with the plaintiffs name standing as No. 17 in
the list, preceded by 13 other addressees for Chicago and beyond and 3
local addressees. There was to be but one dispatch for these 294 cus
tomers, so that the profits, considering the amount of work to be done,
would no doubt be considerable. It does not appear whether or not this
circumstance had any influence upon the conduct of the company in re
taining the dispatch for so many hours without giving notice to Mr.
Stevens, who had an ofilce in Houghton, was a public character, and
weIl known to the local office of the defendant at Houghton, that an
obstruction in the wires rendered it impossible to transmit the message.
But whether the inducements for retaining and sending the message,
rather than having another company do it, were great or small, the de
fendant had a duty to perform. Although not a common carrier in the
sense of being insurers, a telegraph company owes an obligation to the
public analogous to that of a common carrier.

On the question of damages we have encountered no such difficulty
as seems to have been experienced by the court below in finding a prop
er measure of damages for the case. If the plaintiff was entitled to
recover even nominal damages, that would be better than to give a judg
ment for costs against him. The proper measure of damages is what the
plaintiff lost through the negligence of the defendant, which was the
difference between what he had to pay for the stock on the morning of
May 2d and what it would have cost him in the forenoon of May 1st,
when he should have received the dispatch, or notice that it could not be
sent.

The judgment of the court below is reversed, and judgment ordered
in favor of the plaintiff in error for the sum of $1,050, with interest
from the 2d day of May, 19°1, besides costs.
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ROBINSON v. PITTSBURG COAL CO. et al.

(Circuit Court of Appeals, Sixth Circuit. May 4, 1904.)

No. 1,261.

1. MASTER AND SERVANT-INJURIES TO SERVANT-CAUSE OF INJURY-QuES
TION FOR JURY.

In an action for injuries to a seaman b~' the breaking of a mast,
caused by its being struck by a bucket of ore negligently swung from the
hold by stevedores engaged in unloading a vessel, whether it was the
erratic movement of the bucket which caused the accident, or whether
the derrick engineer was negligent in attempting to swing the bucket
from the hatch to the dock while such movement was going on, was for
the jury.

2. SAME-FELLOW SERVANTS.
Where a seaman was injured by the falling of a mast, caused by its

being struck by a bucket of ore being hoisted from the hold by a derrick
engineer employed by a different master from the owner of the vessel, the
seaman and the derrick engineer were not fellow servants.

3. SAME-PROXIMATE CONCURRING CAUSE.
Where a seaman was killed by the falling of a mast after it was

struck by a bucket of ore negligently hoisted from the hold of the vessel
by an engineer employed by another master to unload the vessel, in the
absence of proof that the mast was not sufficiently strong to stand all
the uses for which it was designed, and, if it had been entirely sound, it
would have sustained, without breaking, the strain put upon it by the
blow from the loaded bucket, the fact that the mast had become decayed
was not a proximate cause of the accident.

In Error to the Circuit Court of the United States for the North
ern District of Ohio.

Paul Howland and Charles F. Lang, for plaintiff in error.
Squire, Sanders & Dempsey, for defendant in error Pittsburg

Coal Co.
R. H. McKeehan (Hoyt, Dustin & Kelley, of counsel), for defend

ant in error Pittsburg Steamship Co.
Before LURTON, SEVERENS, and RICHARDS, Circuit

Judges.

RICHARDS, Circuit Judge. This was an action to recover dam
ages for the death of James Kerr, an employe of the Pittsburg
Steamship Company, by the wrongful acts of that company and
the Pittsburg Coal Company. Kerr was employed as a watchman
on the steamer Bartlett, and was killed while the boat was being
unloaded by the Pittsburg Coal Company at its docks in Cleve
land, July I, 1901. The Bartlett was a whaleback steamer loaded
with iron ore. At the time of the accident, Kerr was at the cap
stan on the forward turret, trying to heave the vessel closer to the
dock. The boat was being unloaded by revolving derricks located
on and operated from the dock. Next the turret was the fore
mast, and just aft of it hatch No. I. A heavy bucket of iron ore,
lifted out of this hatch and swung forward and toward the dock.
struck the lamp guy of the foremast. The strain broke off the mast

1f 2. See Master and Servant, vol. 34, Cent. Dig. § 485.
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seven or eight feet from the top, just below an iron collar or l>and
to which the lamp guys were attached. The falling piece struck
and killed Kerr. An inspection of the piece showed the mast was
rotten where it broke.

It was claimed that the steamship company was negligent in
sending Kerr into a dangerous place without warning him, in per
mitting the rotten mast to be in and on the steamship, in causing
the steamship to be heaved closer to the dock while the unloading
operations were in progress, and in causing the unloading to be
begun and continued without removing the foremast.

The coal company was charged with negligence in permitting
the bucket to come into forcible contact with the lamp guys, thus
breaking off the masthead, in continuing the unloading operations
while the vessel was being moved closer to the dock, in continu
ing the unloading operations without adjusting the unloading ma
chinery to fit the altered situation of the vessel when brought
closer to the dock, and in permitting all five of the unloading der
ricks to be operated at the same time. The court arrested the tes
timony from the jury, and directed a verdict for each of the de
fendants.

I. The Bartlett landed at the dock in the morning. She was
moored eight to ten feet from the dock, not being able to get
nearer on account of her draught. While she was in this position,
the coal company began to unload. The unloading began about
10 :30 or II o'clock, and stopped at 12 for dinner. Work was re
sumed at I o'clock. During the forenoon, while the unloading
was going on, the boat was hove in nearer the dock "two or three
times, probably four times." At this time she was in charge of the
mate, Moser. She was hove in by order of the foreman of the
dock, Vveddow, who said to Moser as soon as the boat was tied
up, "Get her alongside of the dock as quick as you can." Al
together she was have in about two feet in the morning, so that,
when the men quit work at noon, she was six or eight feet from
the dock. After the mate had had his dinner, he heard the buckets
and machines going again, and he went on deck and ordered the
deceased, Kerr, to go forward and heave the boat in, if he could,
with the steam capstan. Kerr proceeded to execute the order.
\Vhat then occurred was thus described by the mate:

"A. Kerr went up on the forward turret, and took the turns of the line
off the timberheads, where the line was made fast to the dock; and he gave
it the steam in order to heave her in, but 1 didn't see him heave her in. 1
didn't see that the capstan moved. So 1 said, 'did you get any, Jim?' and
he says, 'I got a little;' and that moment 1 saw a bucl~et coming toward
the spar and strike the lamp guy, and the topmast came down and fell on
Kerr, and he dropped down, and 1 jumped on the forward turret"-

The foremast was of pine, about 35 feet long, 10 inches in diameter
at the butt, and tapering toward the top. It was fastened to the
deck by two pieces of iron, and was held in place· by three wire
stays; one running forward, and the other two to each side of the
vessel. The stay nearest the dock was removed. The mast stood
on a line running through the center of the hatch, about a foot and



32G 129 FEDERAL REPORTER.

a half forward of it and next the turret. About 7 or 8 feet from
the top of the mast there was an iron collar or band, resting on a
shoulder cut into the mast. From this collar, two iron arms ex
tended out and forward, to which were attached two lamp guys
(wire ropes three-eighths of an inch in diameter), which ran parallel
with the mast, to the turret where they were fastened. The mast
was used to carry the ship's lights, and the lamp guys to raise the
lights. The lamp guys were about 14 inches apart and extended
about 3 inches beyond the side lines of the mast. They were in
front of the mast, probably a foot from it. The iron bucket was
about 3 feet square, and, when filled with iron ore, weighed nearly
a ton. It struck the lamp guys midway between the turret and the
iron collar. The mast broke just below the collar. It was rotten
there an inch deep all around.

Just before the accident the mate was standing a little behind
the hatch out of which the bucket was hoisted, and on the dock
side, IS or 20 feet from Kerr. Asked whether the vessel was drawn
in after dinner, he said:

"It was so little that I couldn't see, and that caused me to ask Kerr if he
got any slack on the line at all. He said, 'Yes, a little.'''

Asked where the bucket was when he first saw it, he said:
"A. When it struck the guy-when it came swinging in towards the guy."

The Court: How you mean 'swinging in?'" A. Out from the dock towards
the center of the vessel."

Examined further upon the same point, he said:
"A. I saw the bucket swinging towards the mast. So it must have come

this way. The Court: Where was it when you saw it? A. It was right
in range of my view between me, and swinging in towards the mast. * * *
Q. And when you saw it, was when it was swinging around in a circle to
wards the. dock, when it caught the mast? A. It swung towards the mast.
It didn't swing in a regular circle. Q. It swung towards the mast? A.
Yes, sir. Q. When was that? A. When I first saw it. Q. And when was
it that you first saw it? A. When it was about two or three feet away from
the guy, swinging towards the mast. I can't tell you the exact time."

O'Boyle, the engineer who operated the derrick at hatch No. I,
testified that after dinner he swung an empty bucket from the dock,
and lowered it into the hatch. He did this slowly. The bucket
cleared the lamp guy 2 or 3 feet. He waited 10 or IS minutes,
and then raised and swung the loaded bucket, which struck the
lamp guy and broke the mast. Asked to describe the motion of this
bucket, he said:

"A. 'l'he bucket came up good and straight, but the momentum of the
bucket was what caught him. I couldn't see the man, where he was, at all.
It was the momentum of the bucket which caught the lamp guys. The
Court: What do you mean by that? You say the bucket came up straight.
A. Yes, sir. Q. Now you say the momentum of the bucket. Do you mean
it swung out? A. Yes, sir; and I couldn't stop it. Q. When you turned
the boom, the bucket swung out? A. Ye,s, sir. Q. How much did it swing
from being in an upright position? A. About 3 or 4 feet."

On cross-examination the witness was asked:
"Q. I want to know if you did not say to Mr. Howland, there, that, after

that bucket came up out of the hatch and started back for the dod;:, it was
swinging back and forth'l A. Well, a bucket naturally would swing back
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and forth. Q. Did yon say that to him? A. Yes, sir; I did. Q. And the
bucket was swinging back and forth, you said, through the air, about 3 or
4 feet, didn't you? A. Yes, sir."

The witness, on cross-examination, testified that in the morning the
boom was lower down, in order to reach out farther over the ves
sel. It does not appear when he raised the boom. He says he did
not during the forenoon, and he evidently did not after dinner. It
was his opinion the boat was moved in during the noon hour, but he
did not see it. When he swung the empty bucket out to the hatch
after dinner, he savs it cleared the mast about two or three feet. He
moved that bucket "slow."

This was substantially all the testimony with respect to the accident
itself. There was some additional with respect to the rotten mast.

2. The court below, after holding that the rotten mast was not con
nected with the accident in a way to render the steamship company
liable on that account (a ruling which we sustain), assumed that the
occasion of the accident was "the bringing nearer together of the
vessel and the machinery for unloading it," and, asserting that the
deceased did this, and failed to notify either the mate of the vessel
or the agent of the coal company of the extent of the movement of
the vessel nearer the dock, held that neither the steamship company
nor the coal company was liable under the circumstances.

\Ve have examined the testimony carefully, and are at a loss to
comprehend how the court below reached the conclusion that the
only reasonable inference to be drawn from the testimony is that
the vessel was have in two feet nearer the dock during the noon hour,
when the deceased tried to work the capstan, and that this was the
cause of the accident. Instead of establishing these facts, there was
proof which, in our opinion, tended to show that there was no move
ment of the vessel during the noon hour, when the deceased tried to
operate the capstan, and that the cause of the accident was not the
movement of the boat, but of the bucket. It was not the dock hands,
but the sailormen, who have in the boat. They were in command
of the mate, and acted under his orders. The mate had been directed
by the foreman of the dock hands to get the boat along side of the
clock as quick as he could. He therefore was the one of all others
,,,ho was in the best position to state when the boat was have in. He
testified she was have in probably four times during the morning
in all, 2 feet. He directed Kerr to trv and heave her in further after
dinner, and Kerr tried to do this with the steam capstan. He was
only IS or 20 feet away from Kerr, and watching him closely, when
he tried to work the capstan, yet he could not see any movement at
all. That is why he asked Kerr whether he got any slack, and Kerr
said, "A little." He might have got a little by the stretching of the
line. The tendency of this testimony is to show that, in point of fact,
Kerr did not move the vessel at all. If he had moved the boat but a
few inches, the mate, watching closely the working of the capstan,
would instantly have observed the movement.

Nat only does the testimony fail to show with any degree of cer
tainty that the boat was have in by the deceased a distance sufficient
to cause the bucket, in its regular course, to catch the lamp guy,
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thus causing the accident, but it tends to show that the reason the
bucket struck the lamp guy was because of its erratic movement,
occasioned by the improper and negligent operation of the derrick
by O'Boyle, the engineer on the dock. The mate and O'Boyle were
the two persons who had opportunity to observe the motion of the
bucket when it struck the lamp guy. They both testified that at the
time the bucket was not swinging around on its regular circle from
the hatch towards the dock, but out from the dock towards the mast
in other words, back and forth, or to and fro, across the line of its
usual circular course. The mate was in a position-on the dock side
of the vessel, just aft of the hatch-where he would notice such a
divergence of the bucket from its regular course. He says the bucket
"came swinging towards the guy"; "swinging out towards the mast" ;
"it swung towards the mast"; "it didn't swing a regular circle." The
derrick engineer says the bucket came up good and straight, but "it
was the momentum that caught him," and, asked to explain what he
meant by the momentum, said the bucket "swung out," and he
could not stop it; that "it swung out about 3 or 4 feet." On cross
examination he admitted that he had stated that the bucket "was
swinging back and forth about 3 or 4 feet."

The engineer testified that, when the empty bucket was swinging
slowly from the dock to the hatch, it missed the mast and the lamp
guys by only two or three feet. He had the means, therefore, of
knowing that the loaded bucket, swinging back and forth, across the
line of its course and towards the mast, a distance of about three or
four feet, as he put it, was liable to hit the mast or the lamp guys if
swung around while that erratic movement continued.

One of the claims of the petition is that the coal company was
negligent in permitting the loaded bucket to strike the lamp guys,
and thus break the mast. In view of the testimony to which we have
called attention, we think it was clearly a question for the jury to
determine whether it was the erratic movement of the bucket which
caused the accident, and whether the coal company, through its em
ploye, the derrick engineer, was negligent in attempting to swing the
bucket from the hatch to the dock while this movement was going
on. Dunlap v. N. E. R. R, 130 U. S. 649, 9 Sup. Ct. 647, 32 L. Ed.
1058; R R. v. Converse, 139 U. S. 469, I I Sup. Ct. 56<), 35 L. Eel.
213; Richmond & Danville R R v. Powers, 149 U. S. 43, 13 Sup. Ct.
748, 37 L. Ed. 642 ; Gardner v. Mich. Cen. R R, 150 U. S. 349, I4
Sup. Ct. 140, 37 L. Ed. 1107. The deceased was not, in the view we
take of the case, a fellow servant of the derrick engineer, nor did he
assume the risk of being injured by the negligence of servants of the
coal company engaged in unloading the vessel.

3. 'While unable to agree with the court below that there was no proof
presented to sustain a verdict in favor of the coal company, we ap
prove of its action in directing a verdict for the steamship com
pany. The claim against the latter turned upon the part played in
the accident by the rotten mast. There was no testimony tending to
show that the mast was not strong enough to stand all the uses for
which it was designed and employed, namely, the carrying of lights
and signals, and no testimony tending to show that the mast, if en-
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tirely sound, would have sustained, without breaking, the strain put
upon it by the blow of the loaded bucket when it struck the lamp guy.
The steamship company could not be held liable for failing to guard
against an accident which it had no reason to anticipate, either by
providing a stronger mast, or by warning the deceased not to stand
near the mast while the derrick was being operated.

The judgment of the court below is affirmed as to the Pittsburg
Steamshin Comp11W, but reversed as to the Pittsburg Coal Company,
and the c'ase remanded for a new trial.

THREE PACKAGES OF DIS'fILLED SPIRITS v. UNITED STATES ex reI.
WESTHUS, Collector of Internal Revenue.

(Circuit Court of Appeals, Eighth Circuit. April 4, 1904.)

No. 1,988.

1. INTERNAL REVEN"L"E-LIQUOR PACKAGE9-CHANGING CONTENTS AFTER STAMP
ING-FORFEITURES-EvIDENCE.

Where, on an information to forfeit certain liquors on the ground
that distilled spirits of a different quality had been put into the barrels
after they were originally stamped and branded, in violation of Rev. St.
fi 3455 CU. S. Compo St. 1901, p. 2279], it was conceded that the claimant
was entitled to reduce the proof by the addition of water, and the un
contradicted evidence showed that the spirits contained in the packages
had been reuuced in proof between 12 and 14 degrees, after they had
been gauged and stamped, by the addition of water, in conformity with
the law and in the presence of a government gauger, the discrepancy
in the percentage of the alcohol contained in the liquor was insufficient
to form a basis for an inference that the change was occasioned by the
addition of "other spirits of a different quality."

2. SAME-ISSUES-PROOF.
Where an information for the forfeiture of certain packages of liquors

alleged that, after the barrels had been inspected, gauged, and stamped,
something else than the contents which were therein when said barrels
and packages were so lawfully stamped, branded, and marked, to wit,
distilled spirits of a different quality, had been placed therein, in Viola"
tion of Rev. St. § 3455 [U. S. Compo St. 1901, p. 2279], evidence that at
the time the proof of the liquors was reduced by the addition of water,
after the packages had been stamped, some caramel coloring matter had
been put into the packages to deepen the color, was not within the in
formation, and therefore inadmissible.

In Error to the District Court of the United States for the Eastern
District of Missouri.

For opinion below, see 125 Fed. 52.
Warwick M. Hough (Jacob Klein, on the brief), for plaintiff in

error.
David P. Dyer (Horace L. Dyer and Bert D. Nortoni, on the brief),

for defendant in error.
Before SANBORN, THAYER, and HOOK, Circuit Judges.

THAYER, Circuit Judge. This is an information which was filed
by the United States against three packages of distilled spirits to ob
tain a forfeiture of the same under section 3455 of the Revised Stat
utes of the United States [D. S. Camp. St. 1901, p. 2279]. The A.
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Graf Distilling Company claimed the liquor and interposed a defense
against the forfeiture. Section 3455 of the Revised Statutes of the
United States, quoting only so much thereof as is essential, is as
follows:

"Whenever any person sells, gives, purchases, or receives any box, barrel,
bag, vessel, package, wrapper, cover, or envelope of any kind, stamped,
branded, or marked in any way so as to show that the contents or intended
contents thereof have been duly inspected, or that the tax thereon has been
paid, or that any provision of the internal revenue laws has been complied
with, whether such stamping, branding, or marking may have been a duly
authorized act or may be false and counterfeit, or otherwise without author
ity of law, said box, barrel, bag, vessel, package, wrapper, cover, or envelope
being empty, or containing anything else than the contents which were there
in when said articles had been so lawfully stamped, branded, or marked
by an officer of the revenue, he shall be liable to a penalty of not less than
fifty nor more than five hundred dollars. • • • And all articles sold,
given, purchased, received, made, manufactured, produced, branded, stamp
ed, or marked in violation of the provisions of this section, and all their
contents, shall be forfeited to the United States."

The information which was filed by the government alleged in the
second article:

"That prior to the times of said seizure of said barrels and packages they
and each of them had been purchased and received by A. Graf & Company,
they then being stamped, branded, and marked so as to show that the con
tents thereof were distilled spirits of a certain proof, which had before then
been duly inspected by an officer of the revenue, to wit, a United States
gauger; that afterwards and before said seizure said barrels and packages
and each of them, and the contents therein contained, were sold to divers per
sons, each of the barrels and packages at the time of the sale last aforesaid
then containing things else than the contents which were therein when said
barrels and packages were so lawfully stamped, branded, and marked by
said officer of the revenue, to wit, distilled spirits of a different quality, in
violation of section 3455 of the Revised Statutes of the United States, where
by and by force of said statute said barrels and packages and all the con·
tents thereof became and are forfeited to the United States."

At the conclusion of the evidence the claimant below, who is the
plaintiff in error here, requested the trial court to direct the jury
to return a verdict in its favor, on the ground that there was no sub
stantial evidence to sustain the charge which was contained in the
information. This instruction was refused, whereupon the trial court,
of its own motion, after reciting the substance of the statute as above
quoted, charged the jury as follows :

"If he sells the barrel, the barrel having been branded or stamped by one
of the revenue officers pursuant to law, and the barrel is empty, that is the
first condition. Under those rules no one is permitted to sell the empty
barrel containing this brand, because it may be used as an instrument for
defrauding the government of its wealth. The second condition is that he
may not sell it if it contains anything else at the time of the sale than the
contents which were therein when said liquor had been lawfully stamped,
branded, or marked. Now, it is claimed that after the gauger put his stamp
on those casks, after the proof had been reduced, that between that time
and the time when the claimant here, :Mr. Grai, sold it, something had been
put into those casks. If there was anything put in there other than water,
then I charge you that you should find in favor of the government."

An exception was taken to the action of the court in both of the
respects last stated, and these exceptions present the principal ques-
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tions to be determined on appeal; the jury having returned a verdict
in favor of the government.

It will be observed that the information alleged that the barrels
and packages in question, when sold, contained "things else than
the contents which were therein" when the packages and barrels were
stamped and branded, "to wit, distilled spirits of a different quality."
After a careful examination of the record we are of opinion that there
was no substantial evidence offered by the government to sustain
the allegation that distilled spirits of a different quality had been put
into the barrels after they were originally stamped and branded. The
testimony shows that the spirits which were contained in the three
packages now in controversy were manufactured in Kentucky, where
the packages were originally stamped and branded by a government
gauger. They were subsequently sold by the distiller and transported
to the city of St. Louis, Mo., where the proof was reduced by the ad
dition of water. The proof was reduced by the addition of water
from 102°, the original proof, to about 90°, or, as one witness says,
to 88°. The government obtained samples of the spirits in their origi
nal condition from Kentucky, and caused them to be compared by ex
perts with samples which were taken from the packages in controversy
aiter the proof was reduced. The comparison thus made disclosed the
presence of a larger percentage of alcohol in the sample which was ob
tained from Kentucky than in the sample which was taken from the
other packages. The former sample contained 52.03 per cent. of al
cohol, while the sample taken from the other packages contained
44.52 per cent. Because of this discrepancy, one of the government's
witnesses said that the inference was that a part of the original con
tents of the casks had been withdrawn and other neutral spirits of a
cheaper character substituted. This is the only evidence that we find
in the record to sustain the allegation that "distilled spirits of a dif
ferent quality" had been put into the barrels after they were originally
stamped and branded. Now, in view of the admitted facts that the
spirits contained in these packages had been reduced in proof after
their removal to St. Louis by the addition of water, that the proof
was so reduced in conformity with law and in the presence of a gov
ernment gauger, and that by the ~dditio~ of water the original proof
had been reduced as much as 12 or 14 , we have not been able to
conclude that the observed discrepancy in the percentage of alcohol
formed a sufficient basis for an inference that the change was occa
sioned by the addition of other spirits of a different quality. It is
conceded that the claimant had the right to reduce the proof by the
addition of water. To that effect are the authorities, as well as the
rulings of the Commissioner of Internal Revenue. United States
v. Thirty-Two Barrels of Distilled Spirits (D. C.) 5 Fed. 188; Three
Packages of Distilled Spirits (D. C.) 14 Fed. 569; United States v.
Fourteen Packages of Whiskey, 66 Fed. 984, 14 C. C. A. 220; United
States v. One Package of Distilled Spirits (D. C.) 88 Fed. 856; United
States v. Bardenheier (D. C.) 49 Fed. 846. See, also, letter of the
Commissioner of Internal Revenue of date August 8, 1900. The gov
ernment offered no testimony tending to show that the reduction in
the percentage of alcohol could not have been occasioned or was not
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adequately accounted for by the addition of water in the manner
above mentioned. The mere fact, therefore, that the proof of the
sp~rits had been reduced so as to show a smaller percentage of alcohol,
ra~sed no presumption that it had been reduced by putting other
SpIrits of a different quality into the packages, when the reduction
could be as well accounted for by the doing of a lawful act, which had
in fact been done; that is, by the addition of water. Under these cir
cumstances, we think that there was no substantial evidence that other
distilled spirits of a different quality had been introduced into the
packages after they were originally stamped and inspected.

In the course of the trial considerable evidence was introduced
having a tendency to show that, either at the time when the proof
was reduced or subsequently, some caramel coloring matter had been
put into the packages to deepen the color of the spirits; and the in
struction which the trial court gave was to the effect that if anything
whatever was put into the packages, other than water, they became
subject to forfeiture. It is most probable, we think, that the jury
found that caramel coloring matter had been introduced into the
packages l and that they had become forfeited for that reason. This
presents the question whether the information was sufficient to war
rant a forfeiture on that ground. It did not allege that coloring mat
ter had been put into the barrels after they were stamped, and pray
for a decree of forfeiture for that reason, but did allege that the
"something else" which had been added was "distilled spirits of a
different quality" than those contained in the barrels when they were
originally inspected and branded. This was the precise issue tendered
by the information. Now, waiving the question whether, when one
puts a substance like caramel coloring matter, on which the govern
ment does not levy a tax, into a barrel of distilled spirits, he thereby
does an act which renders it forfeitable under section 3455 of the Re
vised Statutes, we think that such an act was not charged in the in
formation, but an altogether different act, and that the government
should be held to proof of the fact which it had alleged. In ordinary
civil cases the rule is that the proof must conform to the allegations.
In a civil suit a party is not permitted to state one cause of action
and recover upon another. and there is greater reason why the rule
should be enforced in the case in hand, because it is a proceeding of
a quasi criminal nature to enforce a forfeiture of property. We feel
constrained to bold, therefore, that under such an information as was
filed the government was not entitled to a decree of forfeiture on the
ground that caramel coloring matter had been put into the packages
after they were stamped, and, as there was no substantial evidence to
sustain the allegation that other distilled spirits had been put into
the packages, we think that the claimant's peremptory instruction to
find in its favor ought to have been given. The judgment of the lower
court is accordingly reversed, and the case remanded for a new trial.
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WEEKS v. SCHARER.

(CIrcuit Court ot' Appeals, Eighth Circuit. March 18, 1904.)

No. 1,851.

1 MASTER AND SERVANT-INJURIES TO SERVANT-MINES-EvIDENCE-SELF
SERVING STATEMENTS.

Where, in an action for injuries to a miner, negligence was alleged, in
that defendant failed to promulgate and enforce a rule that the trapdoors
at the top of the shaft should be closed when the hoist bucket was being
unloaded at that place, evidence of defendant's son that the superintend
ent of the mine was directed to instruct the employes that such doors
should be closed at such times, offered in support of the testimony of
plaintiff's fellow servant, who alone testified that instructions concern
ing the closing of such doors had been actually given to the employes,
is inadmissible, as being of a self-serving character.

2. TRIAL-ARGUMENT TO JURy-MISCONDUCT OF COUNSEL-CURING ERROR.
Where, on the attention of the court being called to misconduct of plain

tiff's counsel in making a certain argument to the jury, which was not
supported by the evidence, the court promptly sustained the objection,
and directed the jury to disregard such improper statement, the error
was cured.

3. FELLOW SERVANT-INCOMPETENCY-SUPERIOR SERVANT-NoTICE.
Where a shift boss in a mine had no power to hire or discharge the

workmen under him, but was merely a fellow servant of plaintiff of a
superior grade or class, the fact that he had power to temporarily sus
pend workmen did not render him a vice principal, so as to charge the
master with the knowledge of such shift boss as to the incompetency of
a fellow servant, by whose negligence plaintiff was injured.

In Error to the Circuit Court of the United States for the District
of Colorado.

On March 20, 1899, and for some time prior thereto, Weeks was the lessee
and was engaged in the operation of a mine in 'reller county, Colo. Part of
the time his son was about the mine as the representative of the owner, but
during all of the time the immediate direction, supervision, and control of the
mining operations were exercised by a superintendent. On the day referred
to, Scharer, who was employed as a trammer, was struck and severely in
jured in the 500-foot level, near the vertical shaft of the mine, by a jackscrew
which had been allowed to fall from the mouth of the shaft at the surface,
and which, meeting an obstruction in its descent, bounded into the drift where
he was working. One Murcray, a fellow servant of Scharer, had taken the
jackscrew to the surface. and was endeavoring to remove it from the bucket
in which the ascent had been made, when it escaped his control, and fell down
the shaft, with the result mentioned. The mouth of the shaft was equipped
with trapdoors, but they were not closed while Murcray was endeavoring to
remove the jackscrew. Scharer brought suit against Weeks, alleging that he
failed in his duty as employer to make, promulgate, and enforce a rule that
the trapdoors at the top of the shaft should be closed when a bucket was be
ing loaded or unloaded at that place; also that Murcray was a negligent and
careless workman, and that his habits and character in that regard were either
known to their common employer or could have been known by the exercise
of ordinary care, and that he should have been discharged before the occur
rence of the injury complained of. The action was tried, and resulted in
a judgment of the Circuit Court in favor of Scharer, which was reversed by
this court. Weeks v. Scharer, 111 Fed. 330, 49 C. C. A. 372. It was again
tried with a similar result. To reverse the second jUdgment, Weeks prose
cutes this proceeding in error.

The defense was that a rule requiring the closing of the trapdoors had been
duly made and promulgated; that the careless habits of Murcray were not
known to Weeks, and that, therefore, he was :/lot negligent in retaining him in
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his service; that Scharer and M~rcray were fellow servants, and that damage
to the former by the negligent act of the latter could not be visited upon
Weeks. As tending to prove the making and promulgation of the rule, Weeks
offered the testimony of his son as to instructions given to the superintendent
regarding the operation of the trapdoors. An objedion thereto was sustained
by the Oircuit Oourt. In his closing argument to the jury the counsel for
Scharer, without the authority of any evidence in the case, spoke of an alleged
custom among other mine owners to instruct their shift bosses to report men
who were found to be careless and reckless. Objection being made to this con
duct by opposing counsel, the court promptly sustained the objection, and
directed the jury to disregard the statement. In order to show that Weeks
had notice of the negligent and careless habits of Murcray, testimony was re
ceived that one of the shift bosses was fully advised thereof. There was also
testimony tending to show that the shift boss had power to temporarily lay
off or suspend the workmen, but not the power to hire or discharge them.
Weeks requested that the jury be instructed that notice to the shift boss of
Murcray's habit of carelessness was not notice to him, and would not be such
notice unless he had invested the shift boss with authority to hire and dis
charge the workmen. The Circuit Oourt refused to so instruct the jury, but,
on the contrary, instructed them that, if the shift boss had authority "to dis
charge incompetent miners or to suspend them," he represented Weeks, and
that notice to him was notice to Weeks. These three matters are relied upon
by Weeks, the plaintiff in error, for the reversal of the judgment of the Circuit
Oourt.

Lester McLean (W. Scott Bicksler and Edmon G. Bennett, on the
brief), for plaintiff in error.

Horace N. Hawkins (Thomas M. Patterson and Edmund F. Richard
son, on the brief), for defendant in error.

Before SANBORN, VAN DEVANTER, and HOOK, Circuit
Judges.

HOOK, Circuit Judge, after stating the case as above, delivered the
opinion of the court.

In view of the testimony on behalf of the plaintiff it became impor
tant to the defendant, Weeks, to prove that he discharged his duty
to make, promulgate, and enforce a rule that the trapdoors at the
mouth of the shaft should be closed when the bucket was being load
ed or unloaded at that place. To this end he sought to show by his
son that the superintendent was directed to instruct the employes
accordingly. The proffered testimony was excluded by the trial court.
It is clear that the testimony was of a self-serving character, and
inadmissible, and that its purpose was to improperly strengthen the
statement of Murcray, who alone testified for defendant that instruc
tions concerning the closing of the trapdoors were actually given to
the employes. The superintendent was not a mere servant of the
owner. In addition to his general powers of management and super
vision of the operations of the mine, he had been invested with the
power to hire and discharge the employes. He represented the owner
in respect of the primary and personal duties of the latter to the work
men. He also possessed the power, and it was his duty, to make and
enforce all needful rules and regulations for the protection of the
men under him; and, being clothed with this power and charged with
the corresponding duty, the further directions from the son of the
owner were wholly superfluous. It is contended that the testimony
which was rejected tended to show the making of a rule with respect
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to the closing of the trapdoors, although it might not tend to show
that such a rule was actually promulgated. But the mere promulga
tion of the rule by the superintendent or other person in authority
involved at once its making or establishment. The alleged directions
from the son without corresponding action by the superintendent would
have been futile, while action by the superintendent without the alleged
directions from the son would have been sufficient. The testimony was
properly excluded.

It is also assigned as error that counsel for Scharer during his clos
ing argument assumed, without warrant and authority in the record, to
inform the jury that shift bosses in other mines were charged with the
duty of advising their principals of the careless and reckless habits of
the workmen. This matter may be dismissed from further considera
tion with the observation that the attention and action of the court
were at once invoked, and the court promptly sustained the objection,
and directed the jury to disregard the improper statement. Portland
Gold Min. Co. v. Flaherty, III Fed. 312,49 C. C. A. 361.

There remains the question of the correctness of the instruction that
notice to a shift boss of the reckless habits of a servant is notice to the
master if the shift boss has authority to suspend, but is without au
thority to discharge, such servant. The instruction was predicated not
upon any claim of negligence in the original hiring of Murcray, but
upon the failure to discharge him after an alleged notice of his reck
less habits. To bind the master in such a case the notice must be given
to the master himself, or to some one who represents him in respect
of his positive duty to exercise reasonable care in the retention of his
servants. Notice of the character of a servant given to a fellow serv
ant \vho does not stand in the place of the master is ineffective. It is
settled doctrine in the courts of the United States that mere differences
in grades of service or in power or authority with respect to each other
will not detach one of a number of employes from the class of fellow
servants. The presumption is that all who enter the service of a com
mon master, and engage in a common service or in the same general
undertaking, are fellow servants. A few of the multitude of cases will
serve to illustrate the application of these rules. The following have
been held to be fellow servants: Conductor and brakeman on a freight
train (Railroad v. Conroy, 175 U. S. 323, 20 Sup. Ct. 85,44 L. Ed. 181);
foreman and laborer in mine (Alaska Min. Co. v. Whelan, 168 U. S.
86, 18 Sup. Ct. 40, 42 L. Ed. 390); roadmaster, foreman of section
gang, member of gang and train conductor (Martin v. Railroad, 166
U. S. 399, 17 Sup. Ct. 603,41 L. Ed. 105r); foreman and section hands
(Railroad v. Peterson, 162 U. S. 346, 16 Sup. Ct. 843, 40L. Ed. 994,
and Railroad v. Charless, 162 U. S. 359,16 Sup. Ct. 848, 40L. Ed. 999);
foreman and other members of switching crew (Railroad v. Keegan,
roo U. S. 259, 16 Sup. Ct. 269, 40 L. Ed. 4r8); foreman of a shift of
miners and members of another shift (Davis v. Mining Co., Il7 Fed.
122, 54 C. C. A. 636); foreman and employes in railroad machine shop
(Gaynon v. Durkee, 87 Fed. 302,31 C. C. A. 306); foreman of a quarry
and a stone cutter (Reed v. Stockmeyer, 74 Fed. r86, 20 C. C. A. 38r);
foreman of street gang and laborer (Balch v. Haas, 73 Fed. 974, 20
C. C. A. 151); foreman and member of bridge gang, the former having
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power to hire and discharge the men and to direct and control them
in their work (Railway v. Brown, 73 Fed. 970, 20 C. C. A. 147); shift
boss and miner (Weeks v. Scharer, III Fed. 330, 49 C. C. A. 372).
For the negligence of one of these resulting in injury to the other the
master is not liable unless he has intrusted to the negligent servant the
performance of his positive duties as master. And in such case, when
liability exists, the negligence must arise from the failure to perform the
particular duty of the master with which the servant is charged. Thus
it was held in Railroad v. Peterson and in Railroad v. Charless, supra,
that a railroad company was not liable to a member of a section gang
for the personal negligence of his foreman, although it appeared that
the latter had the power to hire and discharge the men and to manage
and superintend their labors.

The shift boss and Scharer and Murcray were mere fellow servants
of a common employer, unless the possession by the shift boss of the
power to temporarily suspend his co-workers raised him to a different
class, and charged him with the positive duty of the master in respect
of the competency of the employes. If the shift boss had been clothed
with power to discharge the men under him, he would then have occu
pied the position of a vice principal, and it would have been his duty
to exercise reasonable care to retain in the service only those who were
careful and prudent. But does he occupy such a position merely be
cause he has the power to temporarily suspend them? The absence of
the power to discharge, in connection with the possession of the power
to suspend, would seem naturally to imply that the shift boss had not
been charged with that positive duty of the master, and that the master
had withheld an authority which alone is controlling and effective. An
essential and important quality of representation would seem to be lack
ing. The power to suspend the workmen pertains more to the usual
and ordinary progress and performance of the work. It is a part of
that authority which is generally intrusted to superintendents, fore
men, and bosses who direct the body of employes where to work,
how to work, and when, and concededly the possession of such powers
does not make a superintendent, a foreman, or a boss a vice principal.
Superintendence without the power of temporary suspension is unusual.
Such power appeals to the mind as being a natural and inherent quality
of mere superintendence. It pertains to the province of ordinary su
pervision. It is similar in character to the power to temporarily sus
pend the prosecution of the work which in itself operates as a suspen
sion of the workmen, and such power is plainly included in that of
ordinary superintendence. We are of the opinion that a shift boss who
is without the power to discharge the workmen under him is not
charged with the master's duty as to the exercise of care in the reten
tion of none but competent servants, and is therefore not the master's
representative in that respect, although he may possess the povver of
temporary suspension. The position of vice principal necessarily im
plies the investiture of authority commensurate with its duties. The
power to temporarily suspend a workman may well be exercised by a
fellow workman of a superior grade or class without destroying their
legal relation to each other. 'Ne are aware that the Circuit Court of
Appeals for the Sixth Circuit has announced a contrary view. Rail-
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road v. Henthorne, 73 Fed. 634, 19 C. C. A. 623. But we believe
that the conclusion which we have reached is in accord with the spirit
of the later decisions of the courts upon this subject. Attention is
called by counsel to the former opinion in this case. Weeks v. Scharer,
supra. It is apparent from a cursory reading of that opinion that this
court did not hold that the mere possession by a servant of the power to
suspend his fellow servants raised him to the position of a vice princi
pal. The record then before the court did not present such a question,
and the employment in the opinion of the term "suspend" was in con
nection with a reference to the doctrine of a number of cases which were
therein cited; that of Railroad v. Henthorne, supra, being among them.

Counsel for Weeks did not strictly comply with rule I I of this
court (90 Fed. cxlvi, 31 C. C. A. cxlvi) in the assignment of the error
involved in the instruction complained of; but in view of his manifest
purpose to challenge the correctness of that feature of the instruction
which relates to the power of the shift boss to suspend the other work
men, and of the further provision of the same rule that the court may,
at its option, notice a plain error which is not assigned at all, we have
deemed it proper to give due consideration to their contention. We
are of the opinion that the instruction as given was erroneous.

The judgment of the Circuit Court will be reversed, and the cause
remanded for a new trial.

HEINZE et at. v. BUTTE & BOSTON CONSOLIDATED MIN. CO. et al.

(Circuit Court of Appeals, Ninth Circuit February 16, 1904.)

Nos. 958, 966.

1. ApPEAL-INTERLOCUTORY ORDERS MADE IN RECEIVERSHIP.

Neither an order of a Circuit Court approving monthly reports of a
receiver, nor one directing him to pay expenses incurred by him, made
before the coming in of his final account, is a final order, appealable to
the Circuit Court of Appeals; both being clearly interlocutory orders,
directly and not collaterally connected with the receivership, and subject
to review on final settlement of the receiver's account.

Appeals from the Circuit Court of the United States for the District
of Montana.

On motions to dismiss appeals.
John J. McHatton, James M. Denny, and John W. Cotter, for ap

pellants.
John F. Forbis and L. O. Evans, for Butte & Boston Consolidated

Min. Co.
H. J. Burleigh, for John S. Harris, receiver.
Before GILBERT, ROSS, and MORROW, Circuit Judges.

GILBERT, Circuit Judge. Two appeals are here presented: An
appeal from the order of the Circuit Court directing the receiver, in
a suit fOl: partition, to pay to his attorney the sum of $350, as his com-

~ 1. What decrees are final, see note to Brush Electric Co. v. Electric Imp.
Co. of San Jose, 2 C. C• .A. 379.

129F.-22
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pensation for professional services rendered by him, and his expenses
incurred in representing the receiver before this court on the applica
tion made by the appellants for a writ of supersedeas or order to stay
the orders whereby the Circuit Court had appointed the receiver, and
had thereafter extended the receivership over the whole. of the mining
property involved in the suit, with directions to operate the same; and
an appeal from the order of said Circuit Court made on November
10, 19°2, allowing and confirming eight monthly reports of said re
ceiver, said monthly reports being numbered 23 to 30 inclusive. Mo
tions are made to dismiss these appeals on the ground th:1t the orders
therein referred to were not final, and are therefore not appealable.

The appellants concede the general rule to be that no appeal may
be taken to this court from an interlocutory order unless the order
is expressly made appealable by statute, but "they contend that the or
ders appealed from are not interlocutory, but final, for the reason that
they make final disposition of a portion of the funds in the hands of the
receiver-funds which are a portion of the subject of the controversy
between the parties to the partition suit.

It is true that the Supreme Court has recognized an exception to the
general rule that an order made before the final disposition of a cause,
and before the final account of a receiver is filed, is not appealable, in
the case of Trustees v. Greenough, 105 U. S. 527, 26 L. Ed. IIS7.
That was an appeal from an order directing that the complainant in the'
suit be paid out of the fund in the receiver's hands the costs, expenses,
and counsel fees incurred by him in a suit which he had brought against
the trustees of bonds issued by a corporation and secured by a trust
fund, to seCure the due application of the trust fund and prevent the
waste thereof, the result of which suit was to bring the fund under the
control of the court for the common benefit of all the bondholders.
The expenses and fees were not incurred by the receivership, but pre
liminary thereto, and in preserving the trust fund from waste. The
court, not without apparent hesitation, sustained the appeal, on the
ground that the order was a final decision in a collateral matter. Said
the court, "Though incidental to the cause, the inquiry was a collateral
one, having a distinct and independent character, and received a final
decision." That ruling was followed in Hovey v. McDonald, 109 U. S.
150,3 Sup. Ct. 136,27 L. Ed. 888; Williams v. Morgan. III U. S.
684, 699, 4 Sup. Ct. 638, 28 L. Ed. SS9; Tuttle v. Claflin, 88 Fed. 122,
31 C. C. A. 419; and Grant v. Los Angeles, etc., Ry. Co., II6 Ca1.
71, 47 Pac. 872. But we find no decision holding that an appeal may
be taken from an interlocutory order confirming a receiver's report, or
directing the receiver to pay expenses incurred by him, before the
coming in of his final account, except the decision of the Supreme Court
of North Carolina in Battery Park Bank v. Western Carolina Bank,
36 S. E. 39, where the appeal was sustained, not upon any recognized
principle applying to appeals from interlocutory orders, but upon the
ground that such an order is in effect a final appropriation of a part of
the assets, and "no harm can come to anyone interested in the suit by
regarding it as fina1." It is true that it is generally held that an order
confirming the final account of a receiver is appealable, notwithstanding
that no final disposition may have then been made of the suit wherein
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the receiver was appointed. Hinckley v. Railroad Co., 94 U. S. 467,
24 L. Ed. 166; State v. District Court (Mont.) 72 Pac. 613. But the
right to appeal, even from such an order made prior to the final disposi
tion of the action, has been denied in New York, where, owing to the
language of the Code of Civil Procedure of that state, which allowed
appeals from judgments or orders "finally determining actions or spe
cial proceedings," it was held that an order confirming the final account
of a receiver was neither an order made ip- a special proceeding, nor
a judgment finally determining an action. People v. Am. L. & T.
Co., ISO N. Y. II7, 44 N. E. 949; N. Y. Security & T. Co. v. Sar
atoga Gas & Elec. Co., 156 N. Y. 645, 51 N. E. 297. In California,
where the statute allowed appeal from a final judgment, it was held, in
a suit for the dissolution of a partnership, that an order made upon
objections and a hearing approving the final account of the receiver,
after the plaintiff had filed written notice of his abandonment of the
suit, but before the entry of a judgment of dismissal, was not appeal
able, for the reason that it was an order made before judgment. Rochat
v. Gee, 91 Cal. 355, 27 Pac. 670. And in Illinois Trust & Savings Bank
v. Railroad Co., 99 Cal. 407, 33 Pac. II32, where an appeal was taken
from an interlocutory order in a foreclosure suit, made after notice and
a hearing, making the indebtedness contracted by the receiver in an
other suit a paramount lien on the funds in his hands, and directing its
payment out of the proceeds of the foreclosure sale, the appeal was dis
missed for the reason that it was not a final judgment. In that case
the court, after referring to the protection to all parties afforded by the
personal liability of the receiver and the sureties on his official bond,
said:

"To enforce this liability, the court may compel the receiver to account for
the funds that have come into his hands, and the order settling hIs account
is reviewable in this court, on appeal from the judgment if made before judg
ment, or on appeal from the order if made after judgment."

In Free Gold Mining Co. v. Spiers, 135 Cal. 130, 67 Pac. 61, it was
held that an order directing the receiver of a mining property to pur
chase a cyanide tailings plant in order to work a large body of valuable
tailings belonging to the property was not appealable.

The order approving the receiver's monthly accounts, which is the
subject of one of the appeals now under consideration, was not an or
der made upon a matter collateral to the partition suit or to the re
ceivership of the fund in controversy, nor do we think it was a final
judgment. The receiver, being an officer of the court appointed to
preserve and manage the property which was the subject of the suit,
in accordance with his duty as such officer, filed his monthly accounts
for the purpose of informing the parties litigant and the court of his
management of the property and his receipts and disbursements of the
fund, and for the further purpose of obtaining the sanction of the
court therefor. as well as for the allowance of his monthly compensa
tion. Upon the report so filed an order was obtained expressing the
judgment of the court upon the matters so presented. Such an order
made during the progress of the receivership, and before the final ac
count is, we think, clearly interlocutory. If such an order be held
appealable, it follows that every order directing the action of the



340 129 FEDERAL REPORTER.

receiver in the disbursement of any portion of the funds in his hands,
and each order approving his monthly accounts, may be made the sub
ject of an appeal, and the matters involved in the receivership may be
brought into this court piecemeal. In a receivership such as this, ex
tending over a long period of time, such a rule would involve burden
some litigation. The order herein appealed from involves the approval
of eight monthly reports. It has been followed by two later appeals
which are now pending in this court-an appeal from the order made
February 27, I903, approving the 3Ist, 32d, 33d, and 34th monthly re
ports, and an appeal from the order of March I8, I903, approving the
35th and 36th monthly reports. It would doubtless be succeeded by
other appeals if the present appeal were sustained. All the matters
involved in the monthly reports may be reviewed by the Circuit Court
on presentation of the receiver's final account. That court still re
tains and may then exercise the power to consider the whole subject of
the receivership, and may make such final order concerning the same
as shall seem just and reasonable in the light of the facts that shall
then have been disclosed. From such an order either party may appeal,
and thereupon may review the same, as well as all the interlocutot'y
orders approving the monthly accounts. The act of Congress creating
the Circuit Courts of Appeals confers upon this court appellate juris
diction to review by appeal or writ of error "final decision" in the Cir
cuit and District Courts in the classes of cases to which its appellate
jurisdiction extends. "If the judgment is not one that disposes of the
whole case on its merits, it is not finaL" Bostwick v. Brinkerhoff,
106 U. S..3, I Sup. Ct. 15,27 L. Ed. 73. The foregoing considerations
apply also to the appeal from the order directing the payment of coun
sel fees by the receiver. That was an order made in the receivership,
and concerning- the conduct of the receiver. We are unable to see that
it stands on different ground from the other appeal. It is true that,
if the money be paid to the receiver's attorney under the order of court.
it is a final disposition of the sum so paid. But the court thereafter
still had the receiver's account under its control. If the sum so paid
were improperly disbursed, the error in its payment may be reviewed
in adjusting the receiver's final account. It was not paid in a matter
collateral to the suit or to the subject-matter thereof, but in a matter
relating- solely to the receivership. The argument that the money
so paid is a final disposition of so much of the funds in the receiver's
hands applies with equal force to any item of the current expense ac
count of the receiver. In each case the money paid is a final payment
out of the fund in the receiver's hands. But the liability of the receiver
and that of his bondsmen will stand for protection to the parties to
whom the fund in controversy rightfully belongs, and that protection
may be made available on adjustment of the final account of the re
ceiver, or on appeal from the order allowing the same.

Both appeals will be dismissed.
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CLARK v. KANSAS CITY, FT. S. & M. R. CO.

(01rcuit Court of Appeals, Sixth Circuit. May 5, 1904.)

No. 1,247.

L RAILROADS--FIRES-STATUTES-ApPLICATION.
Sand. & H. Dig. Ark. § 7362, providing that any person who shall set

on fire any grass or other combustible material within his inclosures,
so as to damage any other person, shall make satisfaction in single dam
ages to the party injured, etc., has no application to an action for the
destruction of a warehouse near a railroad right of way from fire set
out by members of a track crew on the right of way.

2. SAME-FEDERAL COURTS-CONTRIBUTORY ~EGLIGENCE-BuRDEN OF PROOF.
In the federal courts the burden of proof of plaintiff's contributory

negligence, alleged as a defense, is on the defendant.
S. SAME-EVIDENCE.

Plaintiff owned a warehouse near a railroad right of way, constructed
of planks, with an iron roof, and inclosed by a picket fence. On a cer
tain Sunday, certain track crews living in "camp cars," and stationed
near the warehouse, maintained fires on the right of way during the
day for the purpose of washing their clothes; and during the forenoon
plaintiff's agent called the attention of defendant's station agent to the
fires, and the danger to plaintiff's property. One of the fires was with
in 40 feet of the warehouse, and another about 140 feet away, with the
wind blowing in the direction of the warehouse at a velocity of 15 miles
per hour. After the warehouse and fence had been closed and locked
for the night, the bUilding was set on fire by sparks and destroyed. Held,
that plaintiff was not guilty of contributory negligence, as a matter of
law, precluding him from recovering against the railroad company.

In Error to the Circuit Court of the United States for the Western
District of Tennessee.

This action was brought in the state circuit court of Shelby county, Tenn..
and removed into the Circuit Court of the United States for the Western Dis
trict of Tennessee. The object of the suit was to recover damages for the
destruction by fire of the cotton seed house or warehouse of plaintiff in error,
situated on land adjoining the right of way of defendant in error at the sta
tion and village of Clllrketon, Ark. The fire occurred about 11 o'clock p. m.
Sunday night, January 13, 1901, resulting in total destruction of the warehouse
and its contents, it being at the time full of cotton seed. The action proceed
ed upon the ground that the building was set on fire by sparks negligently
suffered to escape from fires started and in use on the right of way of defend
ant in error during the day time of January 13, 1001.

The facts which the evidence established and tended to show need only be
given briefly: A gang or crew of railroad hands in the service of defendant
in error. while remaining during Sunday on a side track at said station in
"camp cars," built and started fires on the right of way of the company for
the purpose of washing their clothes, and maintained the fires during the day.
The warehouse was constructed of plank, with an iron roof, and inclosed by a
picket fence, and the doors or gates to the house and picket fence were closed
and locked on Sunday night, at the time the building was set on fire. In pro
cess of time, as a result of seasoning and shrinkage. small cracks were left
between the edges of the planks, through which fl~'ing sparks might pass and
come in contact with the contents of the bnilding. One of these fires was as
close as 40 feet to the house, while another was about 140 feet away. The
wind was from the southwest, and in the direction of the warehouse from the
fires, and blowing with a velocity of 15 miles an hour. There had been no
fire in the warehouse or on the plaintiff's premises during the day. During
the forenoon of Sunday, agents of the plaintiff called the attention of the
station agent and also the timekeeper of the gang to the fact of the fires,
and the danger to plaintiff's property in consequence of the escaping spacial.
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The defendant's evidence only tended to show that the fires were not so large
and the velocity of the wind not so great as stated by witnesses for plaintiff,
and that the wind was not constantly in the direction of the warehouse. The
station agent, Slagle, denies any recollection of his attention being directed
to the fires and the danger by either Madden or Willard, the agents of plain
tiff in errol'. Besides this. there was nothing material in the evidence, so
far as It is now important. No precautionary action was taken by either
party to guard against the danger in relation to the fires, or the protection
of the building, beyond what we have stated.

At the conclusion of the whole of the evidence the court, on defendant's mo
tion, directed a verdict in its 'favor, on which judgment was entered, and the
case is brought here on error for review.

Carroll, McKellar, Bullington & Biggs, for plaintiff in error.
C. H. Trimble, for defendant in error.

Before LURTON and RICHARDS, Circuit Judges, and CLARK,
District Judge.

CLARK, District Judge, after making the foregoing statement,
delivered the opinion of the court.

The liability of the defendant, as determined under common-law
rules, is supposed to be changed or affected by statute, as found in
the Code of Arkansas (section 7362, Sand. & H. Dig.), which is as
follows:

"If any person shall set on fire any grass or other combustible material
within his enclosures, so as to damage any other person, such person shall
make satisfaction in single damages to the party injured, to be recovered by
civil action in any court having jurisdiction of the amount sued for; but if
such person shall, before setting out the fire, notify these persons whose farms
are adjoining said place which he proposes to burn, that he is going to fire
such grass or other combustible matter, and shall use all due caution to pre
vent such fire from getting out, to the injury of any other person, he shall not
be liable to pay damages, as provided in this section."

It is quite clear, we think, that the statute is not applicable to a
case like the one with which we are here dealing, and that the sub
ject of this enactment may be dismissed, as the case is controlled in
its result entirely by common-law principles.

It is said in brief, and was stated in the argument at bar, that the
learned judge in the court below withdrew the case from the jury
under the view that the contributory negligence of the plaintiff's
agents was so conclusively shown as to require that this issue should
be treated as one of law, by peremptory instruction. vVe conclude
that this was error, on the facts disclosed in the record. It could
hardly be doubted, on this record, that the timekeeper and station
agent were both notified of the fires and the danger apprehended
for the distinct purpose of causing some precaution to be taken.
This was at the hour of 9 or 10 o'clock a. m. Sunday, and the fire
;)ccnrred, as stated, about I I o'clock at night. After thus giving
notice, what further act or duty were the plaintiff's agents required
to do? It is suggested that they should have gone on the premises
of defendant and extinguished the fire, but such a course of action
would or might have brought on difficulty with the gang who were
using the fires. It is evident some difficulty would be experienced
in pointing out just such specific affirmative action as was called
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for, beyond what was done, in order to exonerate plaintiff's agents
from the charge of contributory negligence. It is not controverted,
and could not be, that, apart from the origin of these fires and any
liability in that regard, whenever the fires became a known fact and
a condition on the premises of the defendant, it was at once charged
by law with the obligation to exercise reasonable care and caution
to prevent damage to adjacent property liable to be ignited by es
caping sparks. In support of this proposition the cases of St. Louis
Southwestern R. R. Co. v. Ford, 65 Ark. 96, 45 S. W. 55, and Ball v.
Grand Trunk R. Co., 16 U. C. C. P. 252, may be referred to as in
point. See, also, the cases of St. Louis & San Francisco Ry. v.
Mathews, 165 U. S. 5, 17 Sup. Ct. 243, 41 L. Ed. 6II; Milwaukee,
etc., Railway Co. v. Kellogg, 94 U. S. 469, 24 L. Ed. 256; and 13 A.
& E. EncycI. of L. (2d Ed.) p. 464, and cases collated.

In determining the questions of negligence and contributory neg
ligence, the jury would necessarily consider distance, the character
of the exposure to the fires, the hour of night, the direction and
velocity of the wind, the condition of the weather as to dryness or
moisture, and as being clear or cloudy. In short, every fact and cir
cumstance constituting the entire situation would be given due and
proper attention. An important matter for consideration would be
the precautions which either party could have easily or conveniently
adopted to guard against the apparent danger. A duty rested on
each party to exercise proper care. Such means and methods as
were readily and practically available to the agents of each party
should have been adopted, to the extent of exercising reasonable
care and prudence. Such precautions as a reasonably prudent man
would be expected to take under the given circumstances would be
the measure of care required by law. These precautions should have
been taken by the defendant, in the first instance, to prevent the
emission of sparks liable to set on fire buildings situated close by;
and, in the second place, like care should have been exercised by plain
tiff to prevent the building from heing ignited. Neither party was
required to resort to unreasonable. or extremely difficult measures of
precaution. The plaintiff was not required to adopt unreasonable
methods of extreme dif£culty to guard against a danger negligently
set up and maintained by the defendant on its own premises.

\Ve are clear that, in view of all the facts and circumstances, the
danger was not so threatening and immediate as to require the court
to treat the alleged contributory negligence of the plaintiff as plainly
evident, and as a question of law. On the contrary, we think negli
gence and contributory neg·Jigence were both issues of fact which
the court should have submitted to the jury for determination. Dun
lap v. Northeastern Railroad Co., 130 U. S. 649, 9 Sup. Ct. 647, 32 L.
Ed. 1058; Mexican Cent. Ry. Co. v. Murray, 102 Fed. 264, 42 C. C.
A. 334; Delaware, etc., Railroad v. Converse, 139 U. S. 469, II Sup.
Ct. 569t 35 L. Ed. 213; Richmond & Danville Railroad v. Powers,
149 U S. 43, 13 Sup. Ct. 748, 37 L. Ed. 642; Choctaw, Oklahoma,
etc., R. R. Co. v. McDade, 191 U. S. 64, 24 Sup. Ct. 24,48 L. Ed.-.

The burden of proof was, of course, upon the defendant to estab~

lish the fact of the plaintiff's contributory negligence, as in other
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cases. Strawboard Co. v. C. & A. R. R. Co., 177 Ill. 513, 53 N. E.
97; :Northern Pac. R. Co. v. Lewis, 51 Fed. 658, 2 C. C. A. 446.

The judgment is accordingly reversed, and the case remanded,
with directions to set aside the verdict and award a new trial.

WESTERN UNION TELEGRAPH CO. \'. SCHRIVER et al.

(Circuit Court of Appeals, Eighth Circuit. March 16, 1904.)

No. 1,906-

L TELEGRAPHS-FRAUDULENT :MESSAGES-PARTIES.
Plaintiffs, dealers in live stock, were negotiating a sale 01' cattle to

B., and, pending the negotiations, a fraudulent telegraph message, pur
porting to have been sent by the Bank of D., was received by the Com
mercial Bank of B., alleged to have been plaintiffs' agent for the pur
pose of receiving an assurance that B.'s check for the cattle would be
paid on presentation; ~tating that the Bank of D. would honor B.'s
draft for a certain amount. The Commercial Bank exhibited the tele
gram to plaintiffs, who, relying on the genuineness thereof, accepted
B.'s check, and delivered the cattle. The check was not paid, B. proved
to be insolvent, and the transaction resulted in a loss to plaintiff's of
the entire value of the cattle. Held, in an action against the telegraph
company for negligence in sending the same, un instruction based on th~

theory that it was permissible for the jury to say and to find that the
telegraph company was fairly charged by the language of the tel<egram
with notice that some one other than the addressee was intending to
act on the information therein given, and would be affected by it, so
as to take the telegram out of the well-recognized rule that a telegraph
company cannot be liable to a stranger to the company and to the tele
gram, was erroneous.

In Error to the Circuit Court of the United States for the Northern
District of Iowa.

Asa F. Call (Geo. H. Fearons and Craig L. Wright, on the brief), for
plaintiff in error.

D. M. Kelleher (John A. Senneff, M. F. Healy, T. D. Healy, L. M.
Shaw, and Jacob Sims, on the brief), for defendant in error.

Before SANBORN, THAYER, and VAN DEVANTER, Circuit
Judges.

VAN DEVANTER, Circuit Judge. Plaintiffs in the Circuit Court,
defendants in error in this court, recovered a judgment against the tele
graph company for $8,872, with interest, as damages occasioned to
them by the company's transmission and delivery of this telegram:

"Denison, Iowa, March 14, 1902. To Commercial Bank, Britt, Iowa: We
will honor Barnes draft for eight thousand nine hundred seventy-two dollars.
[Signed] Bank of Denison."

Plaintiffs were dealers in live stock, and negotiated a sale of cattle
to one Barnes, who made payment therefor by a check drawn by him
on the Bank of Denison, and made payable to plaintiffs. The conten
tion of plaintiffs was that the telegram was transmitted and delivered
without the authority or knowledge of the Bank of Denison; that
"defendant company knew, or by the exercise of reasonable care and
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caution would have known," this; that the Commercial Bank at Britt
was the agent of plaintiffs for the purpose of receiving assurance that
Barnes' check would be paid upon presentation; that, upon the delivery
of the telegram by defendant to the Commercial Bank, it was exhibited
by the latter to plaintiffs, aml, relying upon the telegram as genuine,
plaintiffs then accepted Barnes' check, and delivered the cattle to him;
that the check was not paid, Barnes proved to be insolvent, and the
transaction resulted in a loss to plaintiffs of the entire value of the
cattle. It was not claimed that defendant had any knowledge of the
transaction between Barnes and plaintiffs, or of the relation of the
Commercial Bank of Britt to plaintiffs, or that defendant had any
knowledge of the purpose of the telegram, otherwise than as its pur
pose was disclosed upon its face. The transmission and delivery of
the telegram in the name of the Bank of Denison was procured by
Barnes, and the circumstances under which this was done were the sub
ject of conflicting evidence. The company's charge for the message
was paid at the sending office, and not by the bank at Britt or by plain
tiffs.

Different rulings during the trial show that the court proceeded
upon the view that it was permissible for the jury to say and find
that the telegraph company was fairly charged by the language of
the telegram with notice that some one other than the addressee, the
Commercial Bank, was intending to act upon the information therein
given, and would be affected by it, and, that if the jury placed this
construction upon the telegram, the case would be taken out of the
well-recognized rule, stated and applied by this court in McCornick v.
Western Union Telegraph Co., 25 C. C. A. 35,39,79 Fed. 499, 38 L. R.
A. 684, viz.: "But a telegraph company cannot be liable to a stranger
to the company and to the telegram-one to whom it has never deliv
ered the message, and to whom it owes no duty whatever-merely be
cause he has seen the telegram and acted upon it to his injury." The
court gave expression to this view in different portions of the charge to
the jury, including the last paragraph, which was:

"In order to entitle the plaintiffs to recover in this action, it must appear
that this dispatch, sent in the name of the BanI, of Denison, was of such a
character as upon its face it showed that it dealt with money or property;
that it was of such a character as that the telegraph company could be fairly
held to infer from the telegram that some person other than the Commercial
Bank might be interested in it; that in fact it was delivered by the telegraph
eompanJ', and was delivered under circumstances charging the telegraph
comp:my with a want of ordinary care in receiving it; and that it did not use
ordinary care to ascertain whether the Bank of Denison authorized the dis
patch to be sent; and that the evidence shows that in fact the Bank of
Denison did not send this telegram, or anthorize it to be sent·; and that, as
a consequence of acting upon it, the plaintiffs parted with their property, and
have been damaged in the value of the cattle."

This is complained of, and we think it was error. The language
of the telegram is clear, and is confined to a statement that the sender,
a bank, will honor Barnes' draft for a stated sum. This statement is
addressed to another bank, a part of the business of which is to ad
vance money on checks or drafts drawn upon distant banks and others.
It is a matter of common knowledge that these advances are made
at times directly to the drawer, and at other times to the payee or
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a remote holder, and that in each instance the bank advancing the
money is a principal in the transaction, incurs a risk to the extent of
the money advanced, and is influenced by its information respecting
the probability of payment by the drawee. The telegram could there
fore properly and reasonably relate to a possible and probable trans
action of concern to the addressee, and in which its action would be in
fluenced by the information given, all of which is apparent upon
reading the telegram. It is true that checks and drafts are, for pur
poses of collection, frequently committed by the payee or holder to
a bank under circumstances where the bank does not become the
owner, risks nothing upon the probability of payment by the drawee,
and is not influenced by information upon that subject; but this
telegram contains nothing which suggests that it relates to such a
transaction. In the absence of anything -to the contrary, the infer
ence to be properly drawn from the face of a telegram or other com
munication of this nature is that it relates to a matter which concerns
the one addressed, and that it is his action, and not that of another,
which is to be influenced. That no inference of its relation to a
transaction like that between plaintiffs and Barnes properly or rea
sonably arises from the face of this telegram is quite manifest when
it is considered that the telegram does not make the slightest refer
ence to any past or prospective sale of cattle or other property, or to
any person other than the addressee, the sender, and Barne:;, or to
an absence of interest on the part of anyone of them in the informa
tion given. To say that the telegraph company "should have fairly
inferred" from the face of the telegram that some one other than the
addressee was "the real party in interest," as by one paragraph of
the court's charge the jury were permitted to say in this case, is to
reject the language used in the telegram, and the reasonable inference
therefrom, and to substitute in their stead surmise and conjecture. Of
course, this is not reasonable or permissible.

It is urged that the Commercial Bank of Britt, to which the tele
gram was addressed and delivered, was in fact the agent of plaintiffs
for the purpose of receiving the information conveyed in the telegram,
and that therefore plaintiffs were not, in legal contemplation, strangers
to the company or to the telegram, but were the real parties in in
terest, and, as undisclosed principals of the addressee, may maintain
this action, although there was no indication in the telegram that it
was intended for them, or that the addressee was only an agent. But
if the rule of law invoked in this contention be applicable to an ac
tion such as this, as to which no opinion is now expressed, it does
not avoid the error already shown. It is so much of a departure
from the view disapproved by us, which controlled the course of the
trial, and under which the jury returned the verdict which supports
the existing judgment, that to now apply it to the evidence for the
purpose of sustaining the verdict and judgment would be to take the
place of the trial court and jury, and to transcend the authority of an
appellate tribunal.

The judgment is reversed, with a direction to grant a new trial.
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DENVER & R. G. R. CO. v. ARRIGHI.

(Circuit Court of Appeals, Eighth Circuit. March 18, 1904.)

L MASTER AND SERVANT-RAILROADS-INJURIES TO SERVANT-COUPLING CAB!'I
-STATUTES-AsSUMPTION OF RISK-COXTRIBUTORY NEGLIGENCE.

Act March 2, 1893, c. 196, § 8, 27 Stat. 532 [3 U. S. Comp. St. 1901, p.
3176], providing that any employ~ of any interstate carrier who may
be injured by any car used in interstate traffic by reason of the same
not having been equipped with an automatic coupler device coupling
by impact shall not be deemed to have assumed the risk thereby occa
sioned, though continuing in the employment of the carrier after the
unlawful use of the car had been brought to his knowledge, did not re
lieve an employe injured by a car not so equipped from liability for
his own contributory negligence.

2. SAME-EvIDENCE.
Plaintiff, a skilled switchman, was injured while attempting to couple

two cars equipped with link and pin couplings, with which he was per
fectly familiar. The engineer was under his direction at the time, and
backed the train so slowly that it barely moved. Plaintiff took hold of
the link of the approaching car with his left hand to guide it, and, hav
ing done so, left his hand between the drawheads unt1l his fingers were
crushed by the impact. He~d, that under the particular facts appearing
in the case the plaintiff was guilty of contributory negligence as a matter
of law.

In Error to the Circuit Court of the United States for the Dis
trict of Colorado.

Arrighi, the plaintiff below, was a switchman in the service of the railroad
company in its yards at Salida, Colo. The railroad company was a common
carrier engaged in interstate commerce as well as in commerce within the
state. On the evening of November 19, 1901, Arrighi was injured while en
deavoring to effect a coupling of two narrow-gauge freight cars, one of which
was at the time employed in moving interstate traffic. Neither car was equip
ped with couplers coupling automatically by impact. The drawbars of each
were equipped with old-style link and pin couplings. It therefore became nec
essary for Arrighi to go between the ends of the cars in the performance of
his duty. In making the coupling his left hand was crushed between the
drawheads, resulting in the loss of the first three fingers thereof and the cor
responding metacarpal bones. He brought suit against the railroad company,
and at the trial rested his right to recover solely upon the failure of the de
fendant to comply with the provisions of the act of Congress of March 2, 1893.
c. 196 (27 Stat. 531 [D. S. Compo St. 1901, p. 3174]), requiring the equipment
of cars used in moving interstate traffic with conplers operating automatic
ally. He recovered a judgment for $10,000, and the defendant prosecuted a
writ of error from this court.

\'lm. W. Field (vVolcott, Vaile & \Vaterman and E. N. Clark, on
the brief), for plaintiff in error.

Harvey Riddell (\Villiam L. Dayton, on the brief), for defendant
in error.

Before SANBORN, VAN DEVANTER, and HOOK, Circuit
Judges.

HOOK, Circuit Judge, after stating the case as above, delivered
the opinion of the court.

The trial C01Jrt denied a request of the defendant that the jury be
instructed to return a verdict in its favor for the reason that the

'Ill. Assumption of risk incident to employment, see note to Chesapeake &
O. R. Co. v. Hennessey, 38 C. C. A. 314.
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plaintiff was guilty of negligence contributing to his injury. The
action of the court in that respect is assigned as error. Prior to the
time when the act of Congress became fully operative, the employes
of a railroad company subject to its provisions, engaged in coupling
cars used in moving interstate traffic, but not equipped with auto
matic couplers, assumed the ordinary risks and hazards of that em
ployment, and the company was not liable to them for injuries re
sulting therefrom. The common-law doctrine of the assumption
of risk was then applicable. But a new rule is prescribed by the
act. It specifically provides that the employes shall no longer rest
under the burden of that assumption in respect of any car used con
trary to 'its provisions. While this is true, the railroad company
is not thereby deprived of the defense of contributory negligence.
With an exception, unnecessary to be noted here, the risks and dan
gers of an employment which at common law are assumed by the
employe are not those which arise from the negligence of either
party. And when the burden of those assumed risks and dangers
were lifted from the employe by statutory enactment, and cast upon
the railroad company, there was not transferred therewith a respon
sibility for the negligence of the employe himself. The rationale
of the doctrine of assumption of risk is not that which supports the
rule of contributory negligence. They operate differently, and are
dependent upon widely different principles. Railroad Company v.
McDade, 24. Sup. Ct. 24, 48 L. Ed. 96; St. Louis Cordage Com
pany v. Miller (C. C. A.) 126 Fed. 495. It cannot be assumed that
by the passage of a salutary law designed for the protection of those
engaged in a hazardous occupation Congress intended to· offer a
premium for carelessness, or to grant immunity from the conse
quences of negligence. The reasonable conclusion is that the de
fense of contributory negligence is as available to a railroad company
after as before the passage of the act of Congress, although it has
not complied with its requirements.

The undisputed facts in this case are as follows: The plaintiff
was a skillful workman in his calling, having had about II years'
experience in railroading. He was thoroughly acquainted with the
old-style link and pin couplings and the method of operating them.
He knew that the cars which he sought to couple were so equipped.
There was no defect in the couplings which contributed to the acci
dent. The engine which was moving the car up to make the coup
ling was being directed by him, and they came up so slowly as to
to be barely moving. Not a single fact, circumstance, or condition
appeared in connection with the cars, their surroundings, equipment,
or operation which was exceptional, or which seemed in any way
to contribute to the accident. The plaintiff adopted the most dan
gerous method of performing his duty. He took hold of1 the link
of the approaching car with his left hand to guide and direct it, and,
having done so, he simply left his hand between the drawheads un
til his fingers were crushed by the impact. His attention was not
momentarily distracted; the moving car did not approach more
rapidly than he calculated; he did not stumble or lose his balance,
nor was he unable to see clearly; he was not unfamiliar in any de-
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gree with the character of the appliances about which he was en
gaged; and it does not even appear that he endeavored to remove
his hand. In fact, if the plaintiff had declared that he made no ef
fort to remove his hand from between the drawheads, he would not
have added much to the force of the facts and circumstances shown
by the record. The plaintiff himself was the principal witness in his
own behalf, and the conditions which we have recited were shown
almost wholly by his own testimony. The conclusion is irresistible
that the plaintiff's injury was caused by his own want of proper
care, and was not the result of the ordinary and usual risks and dan
gers of his employment. Bearing in mind the limitations upon the
power of the trial court in respect of the defense of contributory
negligence, we are nevertheless of the opinion that upon the evi
dence then before it the instruction requested should have been given.

The judgment of the Circuit Court is reversed, and the cause re
manded for a new trial.

GILL et al. v. GENERAL ELECTRIC CO.

(Circuit Court of Appeals, Third Circuit. May 2, 1904.)

No. 26.

L CONTBACTS-ExECUTION-PERSONS LIABLE-SIG~ATUBE-EFFECT.

Where the acceptance of an offer to sell certain machinery was signed
"G. & Co., by S. S. G.," by the other member of the firm, and by W. B.
G. individually, the latter rendered himself liable as a joint contractor,
and not merely as a guarantor.

2. SAME.
Where an acceptance of a proposal for the sale of machinery was

signed "G. & Co., by S. S. G., W. B. G., and T. H. G.," the word "by"
after the partnership name was limited to the partner first signing, and
did not authorize an inference that the signature of W. B. G., who
was not a member of the firm, was made only as one of the three agents
of the firm.

8. SAME.
Where an offer for the sale of machinery was made to G. & Co. "(for

the N. Umbrella Co.)," and an acceptance of the offer was signed by
G. & Co. and by one not a member of such firm, such signature bound
the signers personally, and not as agents of the umbrella company.

4. SAME-WRITTEN INSTBUMENTS-PAROL EVIDENCE.
Where a series of writings was intended to embody an entire contract,

from which it appeared that one of the defendants was a joint con
tractor, parol extraneous evidence was inadmissible to vary or annul
his connection therewith.

In Error to the Circuit Court of the United States for the Eastern
District of Pennsylvania.

For opinion below, see 127 Fed. 241.

David Lewis, for plaintiffs in error.
H. B. Gill, for defendant in error.
Before ACHESON, DALLAS, and GRAY, Circuit Judges.

, 4. See Evidence, vol. 20, Cent. Dig. § 1906.
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DALLAS, Circuit Judge. This was an action by the General Elec
tric Company against Sidney S. Gill, William B. Gill, and T. Harvey
Gill, to recover a balance due for electrical apparatus supplied and set
up under and in pursuance of a certain proposal, acceptance, and ap
proval in writing. The proposal, dated May 29, 1902, was made by
the electric company, and was thus addressed:

"To Messrs Glll & Co. (for the National Umbrella Co.)
"(Hereinafter called the purchaser.)
"Address 1000 Chestnut St., Philadelphia, Pa."

It contained this clause:
"The foregoing proposal is subject to the approval of • • • the Man

ager of its (the Electric Company's) Philadelphia Office."

The acceptance was as follows:
"To General Electric Company: Your proposal as above is hereby accept

ed this 4th day of June, 1902.
"Gill & Company,

"By Sydney S. Gill,
"'V. B. Gill,
"T. Harvey Gill."

The approval was in these words:
"Approved, Philadelphia, June 16, 1902.

"General EI€'ctric Company
"By E. D. Mullen,

"Manager, Phila. Office."

Sydney S. Gill and T. Harvey Gill made no defense, and judgment
was entered against them by default. As to William B. Gill the case
went to trial, and the court below directed a verdict against him for
an agreed amount. It is averred that this direction was erroneous,
because, as is contended, 'William B. Gill was not liable under the
contract sued upon. We cannot sustain this contention. It is true
that he was not a partner in the firm of Gill & Co., to whom the
proposal was addressed, but it is also true that he united with the
members of that firm in accepting it. The paper which he signed is
unambiguous and explicit, and it is impossible to ascribe any other
significance to his signature. It must therefore be assumed that the
approval by which the contract was completed was given upon the
mutual understanding that all those who had executed the acceptance
would be bound by it. This is the only construction, if construction
it may be called, of which the acceptance is susceptible, and there
is nothing in the proposal which calls for its rejection. The fact
that Sydney S. Gill and T. Harvey Gill constituted the firm of Gill
& Co., to whom the proposal was addressed, is unimportant. As be
tween themselves, these two may have regarded the transaction as a
partnership one, but, as to the electric company, the position of the
three accepting persons was simply that of joint contractors.

Looking only at the signatures to the acceptance, independently
of the oral evidence which was referred to by the court below, we
concur in its opinion that the word "by" after the partnership name,
applies to Sydney, and to him alone. It cannot be supposed that this
name was actually written by more than one person, and it could
not have been written by authority of William B. Gill, for he not only
concedes, but insists, that he was not a partner. Therefore the con-
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tention that he signed merely as one of three agents of the partner
ship of Gill & Co. appears to be baseless; and the alternative sugges
tion that he and the others signed, not for themselves, but as agents
of the National Umbrella Company, is likewise inadmissible. The
language of the writing is, "Your proposal as above is hereby ac
cepted." Accepted by whom? Of course, by the signers; and
neither in the paper itself nor in the signature of William B. Gill is
there any intimation of agency. It is argued, however, that it should
be understood that he signed for the umbrella company, because the
proposal was addressed to "Gill & Co. (for the National Umbrella
Co.)," and contained some provisions apparently intended for the
benefit of the last-named company. But, waiving the question wheth
er this peculiar form of address and these provisions should be un
derstood to import that the proposal was orig-inally made to Gill &
Co. as agents of the umbrella company, the fact is patent that Wil
liam B. Gill was not addressed at all. His liability resulted from his
joinder in the acceptance of the subsequently approved proposal, no
matter how or to whom it was addressed; for by that act he made
himself a party to the contract, although he may have had no con
nection whatever with the negotiations which preceded it. Leith v.
Bush, 61 Pa. 395; Knisley v. Shenberger, '7 Watts, 193; Clark v.
Rawson, 2 Denio, 135; Staples v. 'Wheeler, 38 Me. 372; Thompson v.
Coffman, 15 Or. 631, 16 Pac. 713.

Inasmuch as the series of writings which have been considered
were obviously designed to embody the entire contract, and as from
them alone it appears that William B. Gill was a party to it, it would
be difficult to maintain that in a court of law any extraneous evi
dence could change it, or could vary or annul his cormection with
it. Shankland v. City of Washing-ton, 5 Pet. 393,8 L. Ed. 166. But,
even if it were otherwise, the evidence dehors the writings would not
have warranted a finding that William B. Gill had not personally
and directly assumed the responsibility they imposed. There was
testimony that "a form of g-uarantee * * * filled out for William
B. Gill to sign as security," was given by a representative of the elec
tric company to Sydney S. Gill, but the undisputed evidence is that,
instead of executing that paper, William B. Gill signed the accept
ance, and that thereafter the electric company's approval, which had
previously been withheld, was given. The contention of the plaintiffs
in error that from these facts the jury should have been permitted
to infer that "it was the intention of the parties, as to William B.
Gill's signature, to have treated him as a guarantor, not as a princi
pal," is, we think, manifestly unsound. Such an inference would not
only have conflicted with the plain meaning of the instrument which
he actually signed, but could not have been rationally deduced from
the evidence as a whole. In our opinion, the only reasonable, and
therefore the only permissible inference from it, is that which was
drawn by the learned trial judge: "W. B. Gill signed the acceptance,
instead of the separate guaranty that had been sent for his signature,
because he intended to bind himself for the fulfillment of the con
tract, in response to Mr. Mullen's demand, and it was simpler to have
one paper than two."
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Upon any possible view of the' case, therefore, the binding direction
which was given was proper, and the judgment, which was subse
quently entered upon the verdict that was rendered in conformity with
that direction, is accordingly affirmed.

VAN IN'GEN et aI. v. SCHOPHOFEN.

(Circuit Court of Appeals, Eighth Circuit. March 26, 1904.)

No. 1,940.
1. BANKRUPTCY-DISCHARGE-OBJECTIONS~FAILURE TO KEEP BOOKS.

A bankrupt's discharge can be prevented under Bankr. Act July 1, 1898,
c. 541, § 14b, 30 Stat. 550 [U. S. Compo St. 1901, p. 3428], for his failure
to keep books of accounts or records showing his true financial condition
with intent to defraud, etc., only on proof that his failure to keep such
books was with a fraud\1lent intent to thereby conceal his financial condi
tion, and also in contemplation of bankruptcy.

2. SAME-EVIDENCE.
Where a bankrupt's discharge was sought to be prevented on the ground

that he had failed to keep books showing his true financial condition\
etc., but the only proof of his intent was his statement that his failure
to enter certain loans was induced by fear that, if the objecting creditor
knew that he got money outside, such creditor would close him up, and
that he thought that he could work along from season to season and pay
his debts, such evidence did not justi!;\, a presumption that his failure
to keep proper accounts was induced by contemplated bankruptcy.

Appeal' from the District Court of the United States for the Western
District of Missouri.

This is an appeal by a creditor from an order granting a discharge to a
bankrupt On June 19, 1902, Schophofen was adjudged a bankrupt upon
the petition of Van Ingen & Co., one of his creditors. His discharge, which
was applied for in due course, was oppm,ed by the creditor, the specification
of objection being that the "bankrupt, with fraudulent intent to conceal his
true financial condition, and in contemplation of bankruptcy, failed to keep
books of account or records from which his true condition might be ascer
tained, in this: that in the schedule of liabilities filed by said bankrupt
.. .. • he scheduled an indebtedness of one thousand dollars to Freder
icka Schophofen (his wife), and six hundred thirty-five dollars to Joseph
Sach Rowitz, but failed to keep any books or records of any kind whatever
showing said indebtedness, or anything whatever relating to the same; that
he failed to keep any cashbook or record of the amount of cash received by
said bankrupt, and failed to keep any books or records showing the amount
of profit made by said bankrupt in his business." At the hearing before
the referee the bankrupt was the only witness offered by the objecting cred
itor. There was no evidence tending to show that the failure to keep a cash
book or record of profits was with fraudulent intent, or in contemplation of
bankruptcy; but when the bankrupt was asked by counsel why he had not
made entries showing the indebtedness to his wife and to Rowitz upon the
imperfect record which he styled his ledger the bankrupt answered: "Be
cause I thought that if your client [Van Ingen & Co.] saw that we had to get
money outside to run the shop he would close us up. I thought that I could
work along from season to season; that business would get better, and I could
pay up." Upon this state of facts the referee recommended the discharge of
the bankrupt, and it was accordingly granted by the District Court.

Samuel Feller (Karnes, New & Krauthoff, on the brief), for ap
pellants.

Wilhelm Heidelberger a. H. Bremermann, on the brief), for ap
pellee.
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Before SANBORN, THAYER, and HOOK, Circuit Judges.

HOOK, Circuit Judge, after stating the case as above, delivered the
opinion of the court.

To defeat the discharge of the bankrupt the appellant relies upon
section I4b of the bankrupt act of July I, 1898, c. 541, 30 Stat. 550
[D. S. Camp. St. 19°1, p. 3428], the pertinent provision of which
is that the bankrupt shall be discharged unless he has "with fraudu
lent intent to conceal his true financial condition and in contemplation
of bankruptcy *. * * failed to keep books of account or records
from which his true condition might be ascertained." Two conditions
must accompany and give character to the failure of the bankrupt to
keep the requisite books of account or records in order to justify its
use as a bar to his discharge. In connection with such failure there
must be present in his mind not only a fraudulent intent to thereby
conceal his true financial condition, but also a contemplation of pro
ceedings in bankruptcy. The existence of the former without the lat
ter is insufficient. The case before us turns upon the fact that the
ledger of the bankrupt, the only record kept by him, did not show the
indebtedness to two of his creditors, the inquiry as to the purpose of
the omission, and his answer. He admitted that his intent was to
prevent the appellant, his principal creditor, from ascertaining that he
had secured financial assistance from others, and by fair inference from
this admission it may be assumed that the first condition operating to
prevent his discharge was proven. But was his failure to exhibit such
indebtedness upon his books in contemplation of bankruptcy? The
bankrupt testified that he thought he could work along from season
to season; that business would get better, and that he could pay up.
This testimony affirmatively negatives the contention that he was then
contemplating bankruptcy. The appellant claims in this connection
that the bankrupt was in a state of hopeless insolvency, and that, there
fore, it may be presumed that he had in contemplation the necessary
end and consequence of that condition. But, assuming that such a
presumption may be utilized in a case of this character, it is sufficient
to say that the record does not supply the fact from which it is drawn.
I t does not appear that the bankrupt was hopelessly insolvent. The
items and the gross amount of his indebtedness appear in the record,
but the amount or value of his assets is not shown. For aught that
appears, the hope of the bankrupt to ultimately pay all of the claims
of his creditors may have been fairly justified by his business pros
pects and the amount of his assets. At any rate, we cannot assume a
condition not shown by the record, and then predicate thereon a pre
sumption to supply a reason for reversing the order of the trial court.
As bearing upon the question whether the bankrupt had in contempla
tion proceedings in bankruptcy, it should be observed that he did not
voluntarily seek the benefit of the provisions of the act, but that, on
the contrary, the proceeding was an involuntary one, and was instituted
by the appellant as petitioning creditor. Radical changes were made
in the provisions of the act of 1898 concerning the discharge of bank
rupts by the amendatory ad of February 5, 1903 (32 Stat. 797 [D. S.
Compo St. Supp. 1903, p. 4IO]), and among them was the elimination

129F.-23



.129 FEDERA.L Rllll'ORTER.

of the r~quirem(ll1,t that the failure to keep books of account from
which the bankrupt's financial condition might be ascertained must,
in order to operate as a bar to his discharge, be in contemplation of
bankruptcy. But the case in hand is controlled by the provisions of
the original act.

The order of the District Court will be affirmed.

TERRY et al. v.JOHNSTON, Sheriff, et at.

(Circuit Court of Appeals, Fifth Circuit. February 9, 1904.)

No. 1,265.

1. EXll:CUTION-LEVY-REDELIVll:RY BOND-JuDGMENT-ENFoRcEMENT-INJUNC
TION.

Where a surety on a forthcoming bond made no object~on to the sale
of bis property under an execution on a judgment on the bond, other
sureties and the principal, who had become a bankrupt, were not entitled
to enjoin such sale.

Appeal from the District Court of the United States for the West-
ern District of Louisiana.

1. C. Terry, for appellants.•
Frank P. Stubbs and Frank P. Stubbs, Jr., for appellees.
Before McCORMICK and SHELBY, Circuit Judges.

McCORMICK, Circuit Judge. The appellants exhibited in the
District Court a bill for injunction. After notice, the matter came
on for hearing, and the defendants submitted a general demurrer to
the bill, which the court sustained, dissolved the restraining order,
and denied the application for injunction, at the cost of the appli
cants.

The bill shows that there existed in the Sixth judicial district court
of Louisiana, Ouachita parish, a judgment against 1. B. Kidd in
favor of one Julius Lemle, for $401, with interest thereon from Oc
tober 5, 1895, at 8 per cent. per annum, to satisfy which an execu
tion was issued and levied upon the property of the defendant in the
judgment. After this levy the defendant in the judgment appeared
before the sheriff, and, with accepted sureties, gave a delivery bond,
by the terms of which the defendant agreed to return the property
to the sheriff whenever the Same should be demanded and offered
for sale to satisfy that execution, and, in event of failure to return
the property as conditioned, then the sureties on the bond should
become liable therefor. There appears to have been some inter
ruption in the proceedings in the state court, and to have been a
new advertisement of the property for sale to take place on May
4, 1901. Before that day arrived the defendant in the judgment
presented to the bankrupt court for that district his petition, asking
to be adjudicated a voluntary bankrupt, which was done; and on
the sale day, instead of producing the property according to the
terms of the delivery bond, he advised the sheriff that so much of
the property as was still in existence was in the possession of a keeper
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appointed by 'the referee in bankruptcy in beha~f of the United
States marshal, and therefore could not be delivered. To this no
tice the sheriff paid no attention, but at the appointed time and
hour called for the property to be sold, and, on its not being de
livered, declared the forthcoming bond forfeited, on which there
was duly entered judgment against the sureties, and to enforce which
process was issued and levied on the property of D. A. Breard,
Sr., one of the sureties on the forthcoming bond. The property
seized was advertised for sale to take place June 14, 1902. The
surety whose property was seized took no action, but on the 13th
of May, 1902, 1. B. Kidd, defendant in the judgment, and who had
been adjudged a bankrupt; George C. Terry and 1. C. Terry, hus
band of George C. Terry, who joined therein with his wife, George
C. Terry; Jolm Kidd and Laura Kidd, creditors of the bankrupt
(said George C. Terry being also one of the sureties on the forth
coming bond)-instituted this proceeding and obtained a restraining
order against the sheriff selling the property of the other surety,
D. A. Brcard, Sr.

It is not necessary to specify all of the errors assigned. The
first is that the decree is inequitable, and the second, "that by the
order of dissolution of said injunction said court practically permits
a grave injustice to be done to the above creditors." The court
of bankruptcy, it appears, was not able to see how seizure of a stran
ger's property to satisfy an admitted debt of a bankrupt could harm
the bankrupt or his creditors, or why, if the party whose property
was seized did not complain, others should be heard to do so. It
is clear to us that the demurrer to the bill is well taken.

The judgment of the District Court is therefore affirmed.

RE:l\fBER'l' ROLLER COMPRESS CO. v. AMERICAN COTTON CO. et al.

(Circuit Court of Appeals, Fifth Circuit. March 29, 1904.)

No. 1,289.

1. PATE:\'TS-INFRINGEMENT-METHOD OF BALING COTTON.
The Rembert patent, No. 441,022, is for a method of ballng cotton by

which it is ginned, condensed, and baled into standard compressed bales
ready for shipment in one continuous operation. The method consists 1n
passing the cotton in a sheet after it leaves the condenser between rolls.
the sheet being then folded to the proper size for a bale, and the air be
tween the layers pressed out by an ordinary press. The theory of the
patentee, as stated in his application and amendments thereto, is that.
when cotton is subjected to a pressure just short of that which will injure
the fiber, it for a time loses its elasticity, and the sheets will therefore
remain in the same compressed condition in which they leave the rolls
until they can be baled. Hela that, in view of the prior art and the pro
ceedings in the Patent Office, the patent must be restricted to a method
which depends for its successful operation upon the utilization of such
theory, there having been prior patents for mechanism for compressing
cotton in layers; that, as so restricted, the method as shown by the evi
dence lacks utility; and that, if conceded validity, the patent is not in
fringed by the use of the mechanism of the Graves patent, No. 473,144,
by which the cotton, after being compressed in sheets, is kept under con
tinuous pressure until the sheet has been rolled into a bale.
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Appeal from the Circuit Court of the United States for the Southern
District of Texas.

A bill was filed in the Circuit Court for the Eastern District of Texas by
the Rembert Roller Compress Company, a Texas corporation, against the
American Cotton Company, a New Jersey corporation, having its principal
office in the state and city of New York, and doing business in the Eastern
District of Texas under a permit from the state of Texas, and against the
Wharton Gin & Milling Company, a Texas corporation, having its place of
business in the Eastern District of Texas (it being alleged that the Wharton
Gin & Milling Company is the agent of the American Cotton Company, con
ducting in part the business of the American Cotton Company in the county
and town of Wharton, in the Eastern District of Texas), and against R. H.
Houston, president of the Wharton Gin & Milling Co. The purpose of the
bill is to restrain the defendants from infringing letters patent No. 441,022,
issued to Henry Rembert on the 18th day of November, 1890, and assigned
by said Rembert to the Rembert Roller Compress Company. The patent set up
in the bill is a process patent. The object of the method so patented is to gin,
condense, and bale cotton in one continuous operation, and so effectually to
reduce the size of the resulting bale of cotton in the first original initial
process as to make it of suitable dimensions and density for market, or for
transportation by rail or sea to final destination. This patent contains a
description of an apparatus which the patentee says is considered hbest
adapted for carrying out the patented process under certain conditions men
tioned in connection with the apparatus," but "it is to be distinctly under
stood that this apparatus is not the essence of the present invention," and
that the method herein claimed may be carried into effect by various other
mechanisms, which will suggest themselves to the Skilled mechanic as equiva
lents of the one described. The precise claim of the complainant as to this
process patent can be gathered from an extract from the bill, as follows:

"Heretofore the usual method of handling and baling cotton practiced in
the Southern States has been as follows: 'l'he cotton fiber, when it comes
from the field of production, is first passed through the gin and the con
denser, and from the latter it is carried to an ordinary 'country' or 'plan
tation' press, where it is pressed and baled. The bales formed by these 'plan
tation presses,' as tl'.iey are termed, are very large and bulky, and therefore
require considerable space for storage, and greatly increase the cost of
transportation. The bales, after being formed, are then transported to a
compress located at some concentrating point, where they are subjected to
a very heavy pressure, sufficient to reduce their size and increase their
density to the required 'standard' fixed by the railroad companies, boards
of trade, and others, after which they are ready for shipment, by rail or
otherwise, to the manufacturers. This method of handling and baling the
cotton had many disadvantages and drawbacks. In the first place, the usual
method of handling the loose cotton in the ginnery establishment, previous
to being baled, causes the atmosphere of the building to be completely filled
with floating fiber finely comminuted, which dust not only stifles and inter
feres with the attendants, but also greatly increases the danger and risk of
a conflagration, and thereby increases the cost of the fire insurance. It also
necessitates the employment of a number of attendants, which materially
lessens the profits of the producer. The bales, when they come from the
first pr,essing operation, are necessarily large and bulky, and low in density,
inasmuch as the ordinary plantation or country presses are not adapted for
heavy pressing, and for that reason are not only difficult to handle and re
quire a large storing space for their keeping, but also greatly increase the cost
of- transportation from the ginning establishment to the compress, which is
often located a long distance from the ginning point; but probably the most
serious drawback attendant upon the use of the foregoing manner of handling
cotton is the great cost of building and maintaining the powerful hydraulic
and steam compresses required for compressing the bales before they are
shipped to the manufacturer, and the expense to which the producer is put
in having the bales thus compressed. To reduce the bales to the standard
size and density required by the trade, these presses are necessarily large
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and expensive, not only in building but in maintaining them in operation,
as is evident. By this invention of Henry Rembert are obviated the main
difficulties in the manner of handling and baling cotton heretofore in vogue,
IUld substitute therefor a simple and inexpensive method, that may be carried
out in the ginning establishment without the employment of costly labor and
powerful compresses, and by means of which the cotton is not subjected to
unnecessary handling or exposure, but by a continuous process is formed into
bales of a size and density that will equal the standard compressed bales.
This method may be carried out and operated by means of the same power
that operates the ginning mechanism, and from this fact it derives one of its
chief advantages."

The bill then states the claims made by Henry Rembert in his patent, which
are as follows:

"(I) The method of baling cotton, which consists in compressing the same
progressively, accumulating the compressed fiber previous to its expansion
in the form of a bale, applying the pressure to expel the air, and finally tying
the bale, substantially as specified.

"(2) The method of baling cotton, consisting in compressing the same in the
form of a continuous sheet, lapping said sheet before it has had time to
expand in the form of a bale, and subsequently applying pressure to expel
the air from between the layers, substantially as specified.

"(3) The method of baling cotton, which consists in condensing the same in
the form of a continuous soft bat, compressing the same progressively, ac
cumulating the compressed fiber previous to its expansion in the form of a
bale, applying pressme to expel the air, and finally tying the bale, substan
tially as specified."

The allegations of the bill show that exactly what Henry Rembert claims
to have discovered was that the elasticity, or tendency to expand, in cotton,
can be suspended for an interval; that cotton can be compressed to a point
just short of crushing and injuring the fiber, so that it will retain its density,
when so compressed in detail, that it can be baled, and, when so baled, be
a compressed bale. It is claimed that Hemy Rembert found a bat of cotton
which had been run over by a train on a railroad traCk, and discovered that,
while the wheel passing over the cotton on top of the rail crushed the fiber,
the flanges of the wheel compressed a part of the bat to a point just short
of injuring the fiber, and then or thereafter resulted his intellectual concep
tion of the use of the discovery, which it is said he then made. 'l'he prac
tical use of this alleged discovery was, as shown Py the extract from the bill,
to compress finally at the gin, and thereby obviate the expense and trouble
of making the old-fashioned plantation .bale of cotton at the gin, and then
transporting it to the compress, and having it there compressed, so as to be
of sufficient density for commercial use for shipping by rail and by sea. 'rhe
bill then alleges infringement on the part of the American Cotton Company
and the Wharton Gin & Milling Company, and prays for an injunction and
accounting.

~rhere was a demurrer to the bill, which demurrer was overruled, and the
bill was answered by the American Cotton Company and the Wharton Gin
& :tiilling Company. In the answer the defendants admit the issuance of
the letters patent to Henry Rembert for an alleged method of invention of
baling cotton, but deny that he is the original and first inventor of the al
leged method or invention as set forth in his bill. It is also admitted that
the letters patent and the invention set forth therein have relation to an
alleged method of baling cotton, and that said alleged method is adapted to
be practiced at the point of ginning, to form a continuous process of ginning;
but it is stated that defendants are not informed, save by complainant's bill.
that the object of said alleged method is to gin, condense, and bale the cot
ton in one continuous operation, and so effectually to reduce the size of the
resulting bale of cotton in this first original initial process as to make it of
suitable dimensions and density for market or transportation by rail or sell
to final destination, and they therefore deny the allegation in the bill in this
behalf, and leave the complainant to make proof thereof. The defendants
deny the alleged discovery of a "law of nature," and they deny that the
elasticity of cotton can be suspended, and utmost density short of crushing
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its fiber obtained in detail, before baling. They also deny that the letters
patent in suit embrace the conception of a new property in cotton, by which
it remains compressed, and so retains its density when compressed in detail.
They also deny that, when cotton is compressed as set forth in said letters
patent, it can be baled, and, when baled, is a compressed bale. They also
deny that the alleged invention of Rembert obviated the main difficulties in
the manner of handling and baling cotton in vogue prior to said application,
and substantially they deny that by Rembert's alleged invention It simple
method was discovered of baling and compressing cotton by one continuous
operation at the point of ginning, thereby saving two operations, viz., the
ginning and forming into a plantation bale at the gin, and then transporta
tion to another point and compression there. The defendants in their answer
then deny that Henry Rembert was the true original and first inventor of
the alleged method or process of baling cotton to which the letters patent
No. 441,022 relate, and on information and belief allege that, long before any
invention or discovery made by Rembert, the same and substantial and mao
terial parts thereof had been invented, and had been known to and used by
others in this country, and had been in public use or on sale in the United
States for more than two years prior tCl the date of the application for said
letters patent. The names l).nd places of residence of persons who had such
prior knowledge, and by whom the same was publicly used or sold, are
then given. The defendants, further answering on information and belief,
say that the letters patent issued to Henry Rembert are invalid and void,
because the alleged invention therein set forNl and claimed, or material and
substantial parts thereof, had prior to any alleged invention or discovery
thereof by Henry Rembert been patented and been described in printed pub
lications in the United States and foreign countries. It then sets out a num
ber of patents, antedating that of Henry Rembert, issued by the United
States Patent Office, and two issued in Great Britain. The defendants deny
any infringement on the part of the American Cotton Company or the Whar
ton Gin & Milling Company.

In effect, the pleadings here raise, so far as we deem it material to consider
them, issues as to the patentability of Rembert's alleged discovery on the
ground that the same lacks novelty and utility as to the prior art, and as to
whether Rembert's patent is infringed by the process or method in use by the
American Cotton Company and the Wharton Gin & Milling Company. A
large amount of testimony was taken, and the case heard upon the plead
ings and proof,and after consideration the court made a final decree dis
missing the complainant's bill. In a brief opinion filed by the judge presid
ing in the Circuit Court, the following conclusions of law and fact are stated:

"Conclusions of Fact. I find, from the facts: First, that the Rembert
patent, as it relates to the method of compressing cotton, is without novelty;
second, that said patent is without utility; third, that the inventor of the
Rembert process is not a pioneer in the art of compressing cotton; fourth,
that the method patented. by Rembert is without claim to priority; fifth,
that the defendants the American Cotton Company and the Wharton Gin &
Milling Company are not infringing upon the method or machinery covered
by the patent issued to the complainant.

"Conclusions of Law. Applying the law to the facts above stated, the bill
of complainant should be dismissed, which is accordingly done; the costs to
be ascertained and taxed against the complainant."

George E. Mann, for appellant.
Eugene Williams, Richard N. Dyer, and Frank L. Dyer, for appel

lees.
Before PARDEE, Circuit Judge, and SPEER and NEWMAN, Dis

trict Judges.

After stating the case as above, the opinion of the court was delivered
by NEWMAN, District Judge.

The first inquiry in this case is: Did Henry Rembert make a patent
:a.ble discovery and one having utility? The claim is that he discovered
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that the resiliency, or tendency in cotton to expalfd, could, by com
pression to a point just short of injuring the fiber, be arrested or sus
pended for a sufficient length of time for it to be folded or· lapped into
a bale, so that the only thing left to be done would be by slight com
pression to expel the air from between the laps or layers, and apply the
fastenings, making in this way a bale of sufficient density to be a stand
ard commercial bale for shipment to distant points by rail or water.
The density required by the various cotton exchanges is not less than
22~ pounds per cubic foot.. .The additional advantage claimed is that
this result is obtained by one continuous operation at the point of
ginning. The practicable method of utilizing this alleged discovery
was by passing the cotton between two rollers, so as to form a bat to be
lapped into a bale. Unless it is true that cotton will remain in this com
pressed condition after passing between the rollers a sufficient length of
time to carry out the remainder of the process-that is, to lap into a
bale, exclude the air, and tie-there is no merit in the complainant's
claim.

The file wrapper proof in this case shows that Rembert's original
specifications and claims were unsatisfactory, notwithstanding amend
ments thereto, and were rejected by the Patent Office. The application
was again amended and renewed, and was finally granted with the
claims which have been set out above. The amendment to Rembert's
specifications, so far as important, which finally caused the granting of
the letters patent, was as follows:

"A marked distinction between my method of producing a bale of com
l,ressed cotton and those which preceded it lies in the fact that I effect the
compression progressively; that is to say, by compressing a small portion
or unit of the mass at a time, and thereafter accumulating these compressed
units, instead of effecting the compression of the entire mass at one opera
tion, as heretofore practiced. The expressions 'compr€ssion' and 'compressed
cotton,' as used in the present specification and claims, refer to that extreme
compression, such as is effected by the so-called 'compresses' of the present
day, and which, falling just short of the crushing of the individual fibers, so
solidifies or condenses the mass that the elastic or expansive tendency is for
the time being suspended."

There was also an amendment, in connection with the foregoing, in
reference to the apparatus accompanying the application, as follows:

"While I have i-llustrated and described herein that form of apparatus which
I consider best adapted for carrying out my process under certain conditions,
it is to be distinctly .understood that this apparatus is not the eSsence of the
present invention, and that the method herein claimed may be carried into
effect by various other mechanisms, which will readily suggest themselves
to the sIdlied mechanic as equivalents of the one herein shown and de
scribed."

, In the remarks accompanying the applicant's last amendment was
the following:

"It is now well recognized in the art that by compressing cotton to a point
just short of crushing the fiber is to cause it to cohere for a short space of
time, so that, although relieved of pressure, it will for the time being retain
its solidified and condensed condition. Applicant's results are attained by
taking advantage of this fact."

So that we thus reach Rembert's precise discovery, as shown by this
file wrapper proof; that is, the utilization, as he says, of a law of na-
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ture., the suspension of the elasticity or tendency in cotton to expand for
a brief interval after being relieved from heavy pressure.

The rejection of Rembert's originGtl claim by the Patent Office was
on several grounds. One of those was Clemens' patent, No. 7,612,
September 3, 1850. The Clemens p\ltent, which caused the first rejec
tion of Rembert's application, will by gathered from a part of the speci-
fications, 'as follows: .

"Cotton and other substances above enumerated have always heretofore
been packed and pressed by pressure applied by Q platen or follower directly
to the whole mass. This of necessity requires great power, and, if the sub
stance or substances be matted and in uneven lumps, the whole mass cannot
be well condensed. By. m)\ invention I am enabled to €ondense the mass into
a much smaller eompilss, and by much less power than heretofore, while at
the same time the substmice or substances can be unpacked to more advan
tage for the purpose of manufacture, particularly When applied to cotton.
'l'he first part of my invention consists in packing the substances above enu
merated and all others of a like character in a series of successive layers or
strata, by the action of a roller or rollers, or cylinders, or curved or beveled
faces on the surface thereof, the ,pressure being in succession applied to one
or more of such layers or strata, whereby the substance or substances to be
pressed and packed are more evenly distributed, and therefore in a condition
to be conde,nsed into a more. compact mass and with less power, for the rea
son that the power is divided and applied by the surface of the roller 01'
rollers or cylinders, or their equivalents, to a small portion of the surface of
each layer or layers, instead of to the whole mass at once. The second part
of my invention, which relates to the means for applying the first part of
my invention, consists in combining with rollers or cylinders, or their equiv
alents for laying and compressing in successive layers or strata, a bed which
shall recede from the sul'face of the rollers or cylinders as the layers or
strata accumulate, and which either traversed back and forth under them,
or over which they traverse from end to end to distribute the layers or strata.
'rhe third part of my invention consists. in combining with a press for pack
ing and pressing SUbstances in successive layers or strata, by means of rollers
or cylinders, or their equivalents, a lapping machine for laying or forming
the fibrous substance or substances to be packed into a lap or laps, prepara
tory to the operation of laying and pressing. The fourth part of my inven
tion consists in combining with each of the laying and compressing rollers,
or their equivalents, a series of rollers, or their equivalents, for retaining the
layers in their compressed state as the bed traverses under them."

Clemens' administrator, Chetlain, obtained a patent in 1876 (No. 187,
814) for an improvement in cotton presses. A brief statement from
the specifications will show what his patent embraced:

"Cotton, which in a loose state is very bulky, should be compressed in small
quantities in order to condense it as much as possible, and to obtain the
maximum densit~' each increment to the volume of the cotton should be com
pressed at the time it is added to the bale. This improved cotton press packs
the cotton in this manner, and at the same time in such a way that it can
afterward be used from the bale to the best advantage. The cotton, as it
comes from the gin, is formed into a continuous sheet, which is pressed and
laid under pressure in folds doubled one upon the other. The bale is thus
formed of continuous parallel layers of cotton greatly condensed."

Rembert's patent was rej~cted on the further ground of the English
patents to Lahaussois of November 22, 1877. The character of that
patent may be gathered from a briefextract from the specifications, as
follows:

"In the presses, as hitherto constructed, the entire mass required for a sin
gle bale has been placed in the press, and the whole mass compressed at one
time. In such pressing the portion situated at the surface is much more
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compact and dense than th~t near the middle of the bale. The object of tbi!!
invention is to make the bale equally dense throughout; and it consists in
pressing the material in successive layers, one after the other, and then com
bining the several layers into one bale, as more fully hereinafter described."

Taking this file wrapper proof in connection with what is otherwise
shown by the record, it is manifest that Rembert's alleged discovery
is confined within very narrow limits. It is the application of that
quality in cotton which causes it to cohere after severe compression
for a brief interval to practical purposes in compression and baling.
Unless this suspended elasticity after compression to a point just short
of injury to the fiber occurs, and unless this quality in cotton, if it ex
ists, can be applied as claimed, Rembert's patent would be invalid, and
his case must fail for this reason. It is contended on behalf of the de
fendants that, after any compression of cotton short of crushing the
fiber, expansion occurs immediately, and that practical experiments with
Rembert's method have demonstrated this. There is considerable evi
dence in the record on this subject.

William F. Ladd, who had been vice president of the Rembert Com
press Company since 1893 and up to the time he testified in this case,
was examined with reference to the expansion of cotton under the Rel)1
hert process after leaving the rollers. His first allusion to it is as fol-.
lows:

"Q. Did you notice that the sheet, or bat, expanded after it left the com
pression rollers? A. Yes, sir. Q. And I suppose, while it was accumulating
in the press box, and before the final pressure was applied, it also expanded?
A. Yes, sir. Q. Do you recollect whether the final pressure which you applied
actually compressed the layers which had accumulated in the press box? A.
After the cotton passed through the rollers it expanded to twice its thickness
in the press box, and by the application of pressure in the press box it was
compressed back almost to the same thickness it had in passing through the
rollers."

On examination in rebuttal, Mr. Ladd testified as follows on this
subject:

"A. Several of the witnesses whose testimony you have asked me about say
that the pressure of the baling press was to not only exclude the air from
between the laps or folds of the bat that had been condensed by the rolls,
but tbat it compressed the bats themselves. I want to explain that the fact
is that when the bat had passed between the rolls it fluffed a little as it got
the air into its exposed surface, and so the air hetween the bats was also in
the surface of the bats to some extent; but there is no question in my mind
that a press with a power of some 50 tons to the whole surface of the bale
did not do more than squeeze out the air that there was between the layers,
as this bat had just been a few minutes before subjected to a roller pressure
of several thousand tons to the surface of one lap of the bale, and while the
surface fluffed, the body of the bat was still compressed, so that there could
be no density added by a plantation press that at the outside could not put
a pressure to the whole surface of a bale of over 50 tons. 'The average coun
try press, with which many first-class Rembert bales were made, is not over
:';0 or 40 tons. The best, such as was used with the Rembert at Palmer, and
part of the time at Galveston, only gave a pressure of about 50 tons."

The testimony of Henry Rembert, the patentee, on this subject, can
be gathered substantially from a few questions and answers on his
cross-examination. After testifying that the cotton bat, before it en
tered the compression rollers, was' about two inches thick, or should
be about that thickness, and that as it passed immediately between the
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rollers it' w:as not thicker than' a piece o:f brown paper, then testified as
follows: '

"Q. How' thick was the bat after it left the compression rolls? A. I could
not tell you, sir. I could not measure it. Q. If its expansion was suspended
by the compression of the compression rolls, is it your view that the bat.
after it left the compression rollers, was as thin as when it was subjected
to the maximum compression as it was when between the rolls? A. I expect
probably the body of the bat was, but there was a good deal 'of fuzz on each
side of it, which was sticking to each roll. It would fuzz up a little, but the
main body of the bat was thin. Q. Your point, then, is that the bat was
compressed by the compression rolls, so as to be reduced to an extremely thin
sheet, and that, after leaving the compression rollers, certain of the fibers on
the surface protruded to form a fuzz, or fuzzy surface, which gave the ap
pearance of thickness to the bat? A. No, sir; I could not say that it did.
You could see it was simply a loose fuzz that was pulled up when the bat
left the two rolls, and I suppose the cotton sticking to the rolls caused it to
pull out a little. The main body of the bat was firm. Q. It was like a
blanket, as I understand you? A. No, sir; I could not say it was. 'fhe
blanket is not as firm. The fuzz stuck out like a blanket, but the main body
of the bat was firm, and the blanket is not. Q. The body of your bat, after
passing through the compression rollers, was firmer than the blanket? A.
Yes, sir."

This embodies about the strongest testimony for the complainant as
to the suspension of elasticity in cotton, after leaving the compression
rollers.

T. J. Griffin, who was a machinist, and had been in the employ of
the Rembert Company, testified as follows:

"Q. Were any rolls put on the folder, so as to assist in holding down the
bat of cotton in the compress box? A. Yes, sir; there was an addition of
three rollers placed on the,machine, one of which was a wooden roll set di
rectly over the positive compression roll, or a little past the center nearest
tlJe condenser fro1)1 said compression roll, to gra(lually press down the mass
of cotton as it passed down the chute before entering between the compres
sion rolls. Then there were a set of rolls placed on a tra"eler inside of the
receiving box, (:onnected by.means of rocker arms to the sides of the folder,
so that the stroke of the folder going backwards and forwards to hold the
mass of cotton that those rollers would come in contact with [the accumulated
mass of cotton in the receiving box], and press it down, so as to obviate the
necesslt~· of punching it down with a stick. Q. Well, now, were those follow
er rollers intended to keep the cotton from expanding in each layer? A.
Yes, sir; the intent of those rollers was to squeeze the air from under each
bat as it was folded or deposited by the folder. Q. And was it also its pur
pose to compress and keel> compressed the cotton in each layer? A. No, sir;
as it would expand after passing through the rolls. Q. Well, did the cotton
expand after passing through the compression rolls? Is that what you refer
to? A. Yes, sir. Q. Explain just how it appeared and did as it passed be
fore, through, and after the compression rolls. A. Before it passed througll
the compression rolls it was in a fluffy mass or bat, the rollers being tied
together in housing, with sufficient pressure exerted on the templet screws.
so as to make the negative or friction roll rotate thereby. When the rolls
were properly adjusted, by dropping a piece of ordinary paper through the
rolls, it would flatten, or have a tendency to flatten, and, in passing from a
three to a six inch bat of cotton in its fluffy state between the rolls, it would
necessarily put all enormous, incalculable pressure on the journals. After
passing through the rolls and allowing it to remain in the receiving box for a
few moments, or pUlling it off of the bat, as we often done, as it passed through
the folder, we would find the bat of cotton had expanded, with the cotton dry
and fluffy, to half an inch thick. Q, How thick was it as it passed through
the rollers just in the line of contact? A. That I cannot answer intelligently,
as the roll~rs were rigidly in contact. '1'he only elasticity or give that there
could possibly be in the spring on the shaft or housings.' Q. Would it be less
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than a quarter of an inch? A. Yes, sir. Q. Much less? A. Yes; sir. Q. You
might estimate it by saying less than one-sixteenth of an inch? A. I should
say so. Q. After the cotton had gone through the compression rollers, it would
expand until it was a half an inch in thickness? A. Yes, sir. Q. You say that
with the cotton in its normal condition that it would expand to even more than
that at times? A. Yes, sir; and, to illustrate, with damp or green cotton we
could easily, without any punching or pushing down of the accumulated mass
of cotton into the receiving box, make a bale of cotton weighing from 550 to
600 pounds. In cotton that was dry and fluffy, very often we could not get in
the same sized receiving box a bale weighing from 400 to 450 pounds. Q. What
is the normal condition of cotton-<lry and fluffy, or green and wet? A. Dry
and fluffy."

In reference to the experimental plant carried on at Galveston, Mr.
Griffin testified as follows:

"A. There were something like between 1,000 and 1,200, I will say, of bales
of cotton made on the experimental plant in Galveston. Some few bales of the
cotton, I understood, were ginned for customers, and others were ginned on
account of the company-eotton they had bought. My understanding, which
was quite frequent, that the bales of cotton we were making did not have a
sufficient density, and that I was told that I would have to apply more pressure
on the ordinary press, which in every instance that I done, the result
would be a broken press, and parts of the press would have to be carried off,
and as often as twice and three times a day, to be repaired, and to my personal
knowledge I know of a great number-how many I can't say exactly-that were
carried and placed under the follower blocks of the Taylor compress and there
recompressed. A great many bales, however, and a majority of the bales
that we made in Galveston, were shipped away on board of cars, and I pre
sume, not hearing anything more and not being connected with the office, that
they were satisfactory. In many instances I have calculated the density of
those bales, and found them, not a great many of them over the average of
221h pounds per cubic foot, and a great many under the required density; that
is, after it had passed the experimental stage, it was ginned (or we tried to
gin, up to the period the cotton seed became damaged), they would be run
straight along, and a great many bales would be perfect, and others would be
imrlerfect. * * *"

G. T. Loutitt, who was employed as a mechanical draughtsman by
representatives of the Rembert Company, and who had a contract to
build one machine, testified on this subject as follows:

"Q. Very briefly, just explain how and where the cotton went after passing
out of the condenser in the Rembert method. A. The cotton came out of the
condenser in a sort of a bat, and passed between two cast-iron rolls. Underneath
these rolls there was a folder, which folded the cotton in an oblong bale, you
can call it-not a square bale. It folded it in a box the same size as the bale
This box was made so that it would revolve, and afterwards the cotton was
put under a screw press, and in some instances a hydraulic press, and in some
instances a knuckle-jointed press, so that the cotton could be brought down to
what the Rembert people called a 'compressed bale.' Q. Now, in passing from
the condenser to the rolls, about how thick was the bat, as you first saw it, if
you can remember? A. It was about two or three inches thick-21h inches;
about that. Q. It passed into the crevice between the compression rollers, then,
just before going in, at two or three inches thick? A. Yes, sir. Q. While it
was between the compression rollers, how thick was it? A. That is hard to
judge. I should judge about three-eighths to half an inch. Q. Were the rollers
so arranged as to meet before the cotton came into it? A. "Veil, they were
scre,,,-ed up almost tight, so that the faces were almost tight together. Q.
·When you first saw it, were those rollers both fixed, so that there was no give
to them, or was one of them arranged so that it would move back and forth?
A. By loosening the screw, you could. Q. ",hen you had tightened the screw?
A. It would not give---only the spring, that is, in the iron. * ... * Q. Then
the only give was the give that the iron would give by reason of its fleXibility,?
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A. Yes, sIr: that Is right. Q. As It passed through, then, It was In a very thin
band or bat? A. Yes, sir. Q. You said about half an inch. Do you speak ad
vi~edly? Was it as much as that from your experience? A. No; not at the
pomt of contact. No, sir; not at all. I do not think that between the rollers
it was more than three-sixteenths of an inch-from one-eighth to three-six
teenths. In fact, sometimes they were almost tight up. Q. When the cotton,
then, passed in, they were almost tight up? A. Yes, sir; almost tight up. Q.
And the actual thickness of the bat at that point, as it passed the point of con
tact of the rollers, you think would b~ very thin? A. Yes, sir; very thin. Q.
The exact thickness you could not accurately estimate? A. No sir. Q. Now,
after it passed out from this crevice or point of contact, what was the actual,
practical result, as you observed it? Did the cotton widen out, or did it re
lhatn thin? A. It widened out a good deal. It expanded. Q. How much? A.
I should say it would expand to an inch and a half or two inches-an inch
and a half, anyhow. Q. Do you remember, by fixing in your mind the first time
you ever saw the process, it being a novelty-did it fix itself in your mind?
A. Yes, sir."

There is much testimony in the record as to the difference in the
operation of the Rembert process with damp cotton and with dry cot
ton. 'When working with damp cotton, it would retain its compressed
condition much better than when the cotton was dry and fluffy, which
fact hardly needs expert testimony to demonstrate.

Benjamin Worley tried one of the plants of the Rembert Company,
and the first year it was put up, after making five or six bales, and it
failing to work satisfactorily, he shut it down, and the next year it was
put in perfect order and again tried. As to the last experiment Mr.
Worley testifies as follows:

"Q. Well, was it put in perfect order next season? A. Well, it was, yes, sir;
but it did not accomplish the desired results. Q. 'fhat is what I was getting
at. Did you try to run it parts of two seasons? A. Not the same plant. We
did the system. Q. That is what I am speaking of, the system? A. Yes, sir;
we tried to run it a part of two seasons.Q. Then, taking the first efforts that
you made, you say you packed a few bales of cotton on it? A. Yes, sir. Q.
Mr. Rembert came up, and you had a talk with him, and he told you to put it
out, and to put back your old system? A. Yes, sir. Q. Did you do that? A.
Yes, sir; he told me to throw it out, but I put bacl, myoId system on my own
account. Q. He told you to put it out? A. Yes, sir; his words were: 'Throw
the damn thing out. It is no good.' Q. That is what Rembert himself said?
A. Yes, sir. Q. But he stated he would perfect it for the next year? A. Yes,
sir. Q. And there was an effort made in that direction? A. Yes, sir; a very
strong one too. Q. Now, taking up the first year, what was the cause of what
you call a failure? A. 'Veil, sir; there was only one cause. That was that the
cotton would not hold the compression after it passed through the rolls. The
cotton was too dry. It would expand to fully 50 per cent. of its original size
or thickness. We passed a bat through there six inches thick, and it came out
three. * • • Q. Now, what would it take to make the method work upon
dry cotton at any time? Did any suggestion come to your mind about it? A.
Yes, sir; there is only one thing that would make it work. The cotton was
compressed, and, if they had just had some contrivance to have held it under
compression after they had compressed it, it would have been a success. It
had time to expand, you see, after leaving the rollers until it reached the box,
and it expanded to 50 per cent. of its original thickness."

Mr. Worley then testified to the fact that the cotton usually retained
its compressed condition better near the coast, as at Galveston, when it
was damp, and, substantially, that after getting 50 miles from the coast
the cotton would be too dry to retain its compressed condition by this
process. Mr. Worley further testified:

"Q. When this cotton got to the box where it was to be formed into the bale,
could they get enough cotton in there to make the regulation size bale? A.
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They could make the regulation size. but not the weight. Q. Well, by size I
mean weight. What was the trouble? A. They could not get enough cotton in
there. It was too bulky. The box would not hold sufficient cotton to make the
regulation weight bale. By regulation weight is meant 500 pounds. Q. Now,
when you had gotten in there as much as you could get in this press box, was
the mass as it then existed loose and fluffy, or were these laps in a state of
thin felt bands? A. No, sir; they were loose and fluffy. Q. In making the bale
and tying it, after this step was reached in the process, what result was neces
sary from the press in order to make a bale? A. It was necessary to put on
more pressure than we could obtain from the press to make a bale. We could
not get the pressure. If we wanted to make a compressed bale out of it, the
press that we used was not sufficiently strong to make it. Q. Was there any
other duty for the press to perform than pressing the air from between the
layers? A. Well, if they wanted to make a success of it, there was. Q. What
was it? A. It did not only have to press the air from the layers, but it had
to still go further. It had to press the cotton close enough to make a con
densed compressed bale of it; but the press did not have the power to do that"

A. D. Thomas, a witness for the defendants, who seems to have
practical knowledge of the subject in question, says in his testimony:

"I do not think it possible to compress cotton in a thin sheet, so that it will
not expand, without injuring the flber."

D. H. Harkey, a witness for the defendants, testifies as to the press
at Palmer, Tex. : "By the time they got the bale ginned, it was flabby
and loose, and in a great pile"-and that after leaving the compression
raIlers the cotton expanded enough to require compression to press it
again.

]. J. Payne, a witness for the defendants, testified:
"Q. When it came out from under that little crevice between the rollers.

do you remember how thick the bat was there? A. I don't know. It was not
half an inch thick, I would not suppose-hardly. Q. Afterwards, when it was
accumulated in the press box, didit remain like it was when it passed through
the rollers? A. No, sir. Q. What did it do then? A. It expanded, and that
was the trouble. They could not hold it."

We think it is demonstrated by the evidence in this case that the
theory upon which the Rembert patent is based is not sound. The evi
dence shows that, when cotton is passed between the rollers as proposed
by Rembert, the elasticity or tendency in cotton ordinarily dry to ex
pand is not suspended long enough to fold it into a compressed bale
as proposed, and to make in that way a compressed bale; using the
term "compressed" in its commercial and technical sense. One of the
great difficulties about Rembert's aIleged discovery is the fact that it
requires that the cotton shall be compressed to a point just short of, but
not quite to, injury to the fiber. It requires such a nice adjustment of
the machinery in order to reach this point of compression, and especially
with reference to the dampness or dryness of the cotton, that in prac
tical experiments, as this evidence shows, it proved almost, if not quite,
impossible to make the process a success, for this very reason. This is
iIlustrated by a brief extract from the testimony of Mr. Worley, the
witness who has been before referred to:

"Q. Did you flnd that the cotton at Gatesville could be compressed to a de
gree of compression which would destroy its elasticity, but not injure the
fiber? A. No, sir; I did not. Q. Whenever you got to the point where the
elasticity was destroyed, the cotton was destroyed? A. Yes, sir."
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The foregoing, of course, are not all the witnesses examined pro and
can, even on this particular question; but those we have referred. to,
and the extracts from their testimony, we think, present fairly the char
acter of the testimony submitted by the parties respectively as to this
matter. At all events, we think it is fairly established, by the evidence
as to the practical experiments with this process and with the machines
adapted to its use, that the fiber was injured, or, if not, that expansion
immediately after compression by the rollers resulted, so as to prevent
the making of a satisfactory compressed bale.

With the particular feature which has been discussed eliminated
from the Rembert patent, which, indeed, is the whole invention claimed,
it is unnecessary to refer to the prior art further than we have in citing
the patent by Clemens' administrator, Chetlain, and the Lahaussois
British patent. The Clemens patent of 1850 was for a "method of
packing and compressing substances into bales or packages in a series
of successive layers or strata by means of rolling pressure or its
equivalent." It combines with the laying and pressing rollers, or cyl
inders, "a bed which shall be gradually separated from the rollers or
cylinders as the layers or strata accumulate," etc. The patent of Clem
ens' administrator of 1876 is to "provide a machine that wiII bale cotton
by a continuous automatic action in direct connection with the process
of ginning it." It provides for a "mechanism for forming the loose
cotton as it comes from the gin into a sheet, for conveying the sheet
into the baling bed, and depositing it, under pressure, in layers doubled
back and forth, one upon another," etc. Lahaussois' British patent of
1877, to be used for hay, cotton, and other substances, provided for
"pressing the material in successive layers, one after the other, and then
combining the several layers into one bale." The pressure on the
layers is by "two compression cylinders." Two patents to Samuel D.
Keene, issued in 1884, No. 307,II9 and No. 307,200, might also be cited
in this connection as anticipating the Rembert patent, when the latter
is confined within the narrow limits we have indicated; but we deem
it unnecessary to discuss further this feature of the case.

If the Rembert patent could be sustained, we are satisfied that it is
not being infringed by the defendants' method and apparatus. The de
fendants are using, somewhat modified, the apparatus for which John
W. Graves obtained a patent December 5, 1893, the application for which
was filed April 22, 1890, and renewed May 5, 1893, No. 473,144. In
the specifications attached to his application, after referring to the for
mer method of baling cotton, he states his invention in this way:

"My invention consists, first, in improved mechanism for baling cotton and
other fibrous materials, which consists in feeding and simultaneously subject·
ing the same, in the form of a bat or sheet, to friction and pressure during the
baling operation, by means of a belt, within the loop or bight of which the
bale is formed by continuous accretion and rotation of the fiber, and by effect
ing its compression in detail, or layer upon layer, as it is fed to the bale,
which is preferably effected, when baling cotton by delivering the sheet or
bat into the press from the condenser of a gin in an unbroken condition;
second, in mechanism for causing the bat or sheet of fiber, as it is fed into
the press, to be subjected to constant friction and compression, which, never
being released until the bale is finished, results in the greatest attainable
density of the material, and in the layers throughout the bale constituting re
taining bands for those wound interiorly thereof, which are held or bound by
the layers outside; third, in mechanism wWch is adapted for applying the
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covering or bands, when .sucb are used, to the completed bale, without permit·
ting the same to expand; fourth, in devices for permitting the loop or bight
of the belt to automatically accommodate itself to the increasing size of the
bale; fifth, in automatic tensioning devices, whereby the pull or pressure upon
the belt is increased approximately in the ratio of increase of the diameter
of the bale; sixth, in automatic devices for sustaining the increased size and
weight of the bale in the same plane, while permitting it to move freely
within the bight of the belt; and, seventh,. in the special mechanisms em
ployed for carrying out the objects or purposes of this invention, as herein
after fully disclosed in the description, drawings, and claims."

John W. Graves, testifying in this case as to the apparatus used by
the defendants, says:

"In my patent, No. 510,388, I use the endless belt, passing over a series of
rollers and about a central spindle or core, and about which the bale is wound;
the bale being formed by winding up convolutely a continuous sheet or bat
of cotton subjected to pressure during the formation of the bale. In the ap
paratus now used by the American Cotton Company, a device similar in con
struction is used, consisting of an endless belt passing over a series of rollers
and about a central core or spindle, about which the cotton is wound; the
same pressure being retained until the bale is completed and tied out. The
press used at present by the American Cotton Company is identically the same
in principle and method as that employed by me in all my experiments. The
same principle of passing the covering around the bale while under pressure
and tied out is employed. The only difference of importance between the ma
chines of my patent and that used at present by the American Cotton Com
pany is in the manner of applying the pressure to the belt under which the
bale is formed."

Magnus Swenson, manager of the operating department of the
American Cotton Company, and a witness for the defendant, describes
the defendant's apparatus and method as follows:

"The apparatus consists primarily of two horizontal rolls, with a core, which
is held in movable check plates, and which it located between those two rolls.
One of the rolls is mounted in stationary bearings, while the other roll is
mounted in bearings that are allowed to slide or move away from the fixed
1'.611. The movement of this movable roll is resisted by two hydraulic jacks
located at the end of the press. The press is furnished with gearing that
revolves the two baling rolls in the same direction. An endless belt, called
the 'baling belt,' which is practically as wide as the baling rolls, passes over
both of the baling rolls and underneath the core, and in the slack loop of
the belt is located a roll which guides the belt and keeps it tight. The bat
former is located directly over the press, and consists of a chamber, in the
upper part of which is located a perforated drum, which revolves at a rapid
rate. This drum condenses the cotton by allowing the air to pass out through
the perforations in the drum, and the cotton falls down on two other per
forated drums which are located in the lower part of the case or bat formQr.
These two drums rotate slowly, and form the cotton into a loose bat or sheet.
This sheet passes down between two doffer rolls, located underneath the bat
forming drums; these rolls giving the bat sufficient pressure to make it
smooth and coherent. This bat passes down a chute,and the action of the
press carries the bat underneath the core, whereon it is wound into a bale,
owing to the pressure whicR is exerted by the resistance of the movable
roll and belt. The cotton bat goes into the press continuously until the bale
is of sufficient size, when it is covered with burlap and ejected from the press;
the core being removed after the bale has been taken out."

As will be perceived from the foregoing, there is nothing whatever
in the machine or method used by the defendants which infringes in
the least upon the pr:ecise process or method for which Henry Rem
bert obtained the patent: in suit in this case. There is no attempt in
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any' part of the operation of the defendant's machine or process by
which the suspension of elasticity in cotton is utilized in any way in
forming the bale, or the bat of which the bale is made. In another
part of the testimony of Mr. Swenson, the following questions and
answers will show that this is true.

"Q. You state that with the apparatus originally used by the Cotton Ginners'
Compress Company, as well as with the apparatus now used by the American
Cotton Company and its licensees, the cotton sheet or bat is caused to pass
between a pair of doffer rollers, which slightly compress it. Can you form
an opinion as to the relative density of the sheet or bat after it leaves thl'
batting ordoffer rollers, as compared with the available density of the sheet
or bat after it is ,voun<! in position on the finished bale? A. The bat is COll!

pressed 'when it goes through the doffer rolls to about an inch in thickness.
This immediately swells out until it is about four inches in thickness, and
this bat is condensed in the press to about a fourth of one inch in thickness.
From which it is readily seen that the pressing of the cotton is practically
all accomplished in the press, as the pressure which it receives between the
doffer rolls has practically nothing whatever to do with the density of the
bale. Q. I understand from this that with the apparatus of the American
Cotton Company a very much greater density is secured in the baling press
than is secured by the operation of the batting or doffer rollers. Is this cor
rect? A. That is correct, as the pressure which the bat receives between the
doffer rolls is only for the purpose of making it adhere and for smoothening
it, and has nothing to do with the density which it gets in the press."

The compression of the bale by the defendants' method and appa
ratus is obtained by winding up a bat in cylindrical form. Each con
volution adds pressure to that already wound, and ultimately makes
the required density in the bale. Each layer, as the bale is continuously
wound, keeps the layer underneath in its compressed condition. In
Graves' specifications practically what is done by the defendants is de
scribed in 'this way:

"To effect the compression or baling of the fiber, by winding the bat smoothly
or without tangling or twisting its fibers, around a removable core or shell,
so that the.pressure upon the fiber will constitute the main retaining element
or holding means for the completed bale, and so that any light wrapping or
covering which will arrest the expansion of the outer layer of the bat. will
also prevent all expansion of the rest of said bale; also, the fiber will be
left in such condition that, when said covering has been removed, the rota
tion of said bale can be reversed, and the bat unwound in a continuous or
unbroken sheet, but in a more compressed condition than when it was
originally delivered from the condenser."

For the purpose of determining whether the defendants' apparatus
and method infringes the Rembert process, we think Rembert patent
should be confined within the limits heretofore stated. It will not
be extended beyond the language of the patent, and its history in the
Patent Office. Giving it a very liberal construction, it must still be
viewed in the light of the language of the patent, and the file wrapper
evidence. In Shepard v. Carrigan, 116 U. S. 593, 6 Sup. Ct. 493, 29 L.
Ed. 723, the rule on this subject is stated in this way:

"This fact, and the file wrapper and contents, of which we have stated
the substance, make it clear that the claim and specification of the Mac
donald patent must be construed to include, as their language requires, a
fluted or plaited band or border as one of the essential elements of the in
vention. Without this element the patent would not have been issued. The
Patent Office decided that without it the invention had been anticipated.
Where an applicant for a patent to cover a new combination is compelled
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by the rejection of his application by the Patent Office to narrow his claim
by the introduction of a new element, he cannot, after the issue of the
patent, broaden his claim by dropping the element which he was compelled
to include in order to secure his patent. Leggett v. Avery, 101 U. S. 256, 25
L. Ed. 865; Goodyear Dental Vulcanite Co. v. Davis, 102 U. S. 222, 228, 26
L. Ed. 149; Fay v. Cordesman, 109 U. S. 408, 3 Sup. Ct. 236, 27 L. Ed. 979;
Mahn v. Harwood, 112 U. S. 354, 359, 5 Sup. Ot. 174, 6 Sup. Ct. 451, 28 L. Ed.
665; Cartridge Co. v. Cartridge Co., 112 U. S. 624, 644, 5 Sup. Ct. 475, 28
L. Ed. 828; Sargent v. Hall Safe & Lock Co., 114 U•. S. 63, 5 Sup. Ct. 1021, 29
L. Ed. 67."

In Sutter v. Robinson, 119 U. S. 530, 7 Sup. Ct. 376, 30 L. Ed. 492 ,
it is said on this question:

"A comparison of the patent as granted with the application very conclu
sively establishes the limits within which the patentee's claims must be con
fined. He is not at liberty now to insist upon a construction of his patent
which will include what he was expressly required to abandon and disavow
as a condition of the grant. Shepard v. Carrigan, 116 U. S. 593, 6 Sup. Ct.
493, 29 L. Ed. 723, and cases there cited."

In Corbin Cabinet Lock Co. v. Eagle Lock Co., 150 U. S. 38, 14
Sup. Ct. 28, 37 L. Ed. 989, there is this statement:

"Having originally sought broader claims, which were rejected, and hav
ing acquiesced in such rejection, and having withdrawn such claims and
substituted therefor this narrower claim, describing a particular or specific
lock, as such, neither the patentee nor his assignees can be allowed, under
the authorities, to insist upon such construction of the allowed claim as
would cover what had been previously rejected."

There is nothing whatever in the defendants' apparatus or method
which infringes in any way, as we see it, upon the Rembert process or
method of utilizing the alleged temporary suspension of elasticity in
cotton for the purpose of forming a compressed bale. The defend
ants do not pretend by their machine to suspend the elasticity in the
cotton as or after it passes through the rollers and before baling;
but the elasticity or expansion is afterwards reduced and confined by
the process of forming into a cylindrical bale, as has been described.
In this view of the case, it is unnecessary for us to notice the contention
between the parties as to the priority of conception or of use by Graves
and Rembert of their respective inventions. We think the method and
machine used by the defendants so easily distinguished from the Rem
bert process, and any machinery by which it might be utilized, as to
render the consideration of their claims as to priority in time of dis
covery and use unnecessary.

Our conclusions are:
First. That the Rembert patent, No. 441,022, confined, as it must be,

within the limits we have suggested, lacks utility.
Second. That, if it could be given a broader scope than that of util

izing the alleged suspended elasticity in cotton for the purpose of form
ing a compressed bale, it was anticipated in the prior art.

Third. Confining complainant's alleged invention within the limits
we have herein suggested, it is not in any way infringed by the defend
ants' apparatus and method of baling and compressing.

We think, for these xeasons, that the decree of the Circuit Court
dismissing complainant's bill was right, and it is affirmed.

129F.-24
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BARBER v. NATIONAL CARBON CO. et al.

(Circuit Court of Appeals, Sixth Circuit. May 4, 1904.)

No. 1,143.

1. PATENTS-SUIT FOR INFRINGEME;XT-CONSTRUCTION OF PLEA.
A plea to a bill for infringement of a patent alleged that complainant

was employed by defendant, a corporation engaged in the manufacture
of carbons, as a mechanical engineer, and agreed to give his time, skill,
and attention and inventive ability to the service of defendant in and
about the cheapening and improving of the process of electroplating,
and other processes in the manufacture of carbons; that while so em
ployed, and at defendant's expense, he made the inventions covered by
the patent, which consist of a process and machine for electroplating;
that such inventions and improvements "belong" to defendant; that
"said defendant is entitled to the perpetual use of the same, and that,
b~' reason of the facts hereinbefore stated, ... ... ... complainant is not
entitled to any relief prayed for in said biJI of complaint, but that said
defendant ... ... ... is entitled and has the right to the perpetual use
in its business for its purposes" of. said inventions. Held, that such
plea should be construed as a plea of license only, which was all that was
required to constitute a defense to the bill.

2. SAME-INFRINGEMENT-IMPLI~D LICENSE.
Defendant company, which was a manufacturer of carbons, employed

complainant as a mechanical engineer on salary; a part of his duty
being to devote his time and skiJI to the improvement and cheapening
of the processes of such manufacture, an essential one of which was
electroplating. While so employed, complainant invented a valuable
process for electroplating, and a machine for carrying out the same, both
of which he patented. Under his directions, special buildings were made
at defendant's works to accommodate seven of such machines, six of
which were built and installed also under his direction, and a seventh
was installed after his employment ended. Held, that while defendant
did not become the owner of the patent, in the absence of an express agree
ment to that effect, it had an implied license to use the seven machines,
and any· replacement of them, together with the patented process, in the
manufacture of carbons, so long as it continued in the business.

Appeal from the District Court of the United States for the North
ern District of Ohio.

This is a bill alleging infringement of letters patent No. 523,099, issued to
the complainant, Clarence 1'1. Barber, July 17, 1894. The patent is both for
a process and an apparatus for electroplating.

The defendants filed a plea in the following wordS and figures:

"In the Circuit Court of the United States, Northern District of Ohio, Eastern
Division.

"Clarence 1'1. Barber, Complainant, v. 'l'he National Carbon Company, et aL,
Defendants. In Equity.

"The defendants, the National Carbon Company, Washington H. Lawrence,
Benjamin F. Miles, Webb C. Hayes, Harvey FJ. Hackenberg, John H. Osborn,
Myron 'r. Herrick, and James Parmelee, by protestation, and not acknowledg
ing or confessing all or any part of the matters and things in saId biJI of com
plaint mentioned to be true in such manner and form as therein set forth, for
their joint and several plea thel'eto sa~': Said National Carbon Company is
a corporation duly organized and existing, and engaged in the business of
IDllllufacturing carbons, and that the other defendants herein are officers and
directors of said National Carbon Company, excepting said John H. Osborn.

~ 2. See Patents, vol. 38, Cent. Dig. 33 125, 302.
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That, in the manufacture of carbons, one of the important processes consists
in electroplating, and that an economical apparatus and process for electro
plating is very useful and essential to the proper and successful conduct of
said business of manufacturing carbons. That in the fall of 1889 the said
National Carbon Company, being engaged in such manufacture, and being de
sirous of cheapening and improving the process of manufacturing, employed
the complainant herein, Clarence M. Barber-he claiming at that time to be,
and the defendant company employing him by reason of such claim upon his
part, a skilled mechanical engineer-and it paid to him a salary for his serv
ices of forty dollars per week. These defendants say that said Barber was so
emplo;yed for the express purpose of giving to the company the benefit and
advantages of his mechanical and inventive skill in cheapening and improv
ing, among other processes used by said company, that of electroplating, and
to assist the officers and employes in making such inventions. Defendants
say tl.lat said complainant accepted said employment for the purpose above
stated, and agreed to give his time, Skill, and attention and inventive ability
to the service of said defendant company in and about the cheapening and im
proving of the process of electroplating and other processes in the manufac
ture of carbons. That on or about June 1, 1893, this defendant increased the
wages of complainant to $3,000 per year, which it paid to him until he severed
his connection with the company on or about April, 1894. These. defendants
further say that said complainant, while so employed, devoted a large part of
his time to experiments in the line of devising and perfecting a process for
cheapening and improving the system of electroplating; that, for that pur
pose, he was furnished with all needed assistance by the said carbon compa
ny, and with all such material as he desired to use for such purpose; that he
was specially employed to devise and perfect processes in the manufacture
of carbons, and particularly the process of electroplating, among others; that
his skill, ability, and services in that direction were paid for by the defend
ant carbon company, and his inventive ability, 'time, and skill had been sold
to and purchased by the defendant company, so far as the same pertained to
the process of electroplating, and other processes for cheapening and perfect
ing the manufacture of carbons. These defendants say that said complainant
devised the alleged patented invention while in the employment of the said
defendant carbon company; that his employment was expressly in the line of
such devising, inventing, and improving; that the defendant company fur
nished the material, tools, and everything necessary to enable him to make
such invention; that the same was in the line of his employment, and that
the improvements and inventions claimed by the complainant to have been
patented, as in the bill set forth, belong to the National Carbon Company;
that said °defendant is entitled to the perpetual use of the same, and that, by
reason of the facts hereinbefore stated, and by reason of the employment of
said complainant by the defendant carbon company, and the character of said
employment, complainant is not entitled to any relief prayed for in said bill
of complaint, but that said defendant carbon company is entitled and has the
right to the perpetual use, in its business, for its purposes, of the improve
ments and claimed inventions of the complainant in his bill set forth. All of
which matters and things the defendants aver to be true, and plead the same
to said bill, and ask the judgment of the court whether they shall be required
to make further answer. The National Carbon Company,

"By W. H. Lawrence, President."
To this the complainant filed a replication. Evidence was taken, and the

case heard upon the issue thus presented by the plea, whereupon the court
below dismissed the bill, finding that the defendants had not infringed, other
than by the use of the process in seven electrotype machines made according
to the claims of the patent, and that, under the evidence, the defendants were
entitled to a general license to use the process and machine in connection with
their business as manufacturers of carbons.

R. S. Taylor, for appellant.
Squire, Sanders & Dempsey, and Frederick P. Fish, for appel1ees.
Before LURTON, SEVERENS, and RICHARDS, Circuit Judges.
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LURTON. Circuit Judge, after making the foregoing statement,
delivered the opinion of the court.

The discussion has largely turned upon the proper interpretation
of the plea. The appellant insists that it is a good plea of title
to the "inventions" made by Barber, and that an agreement to give
one's time, skill, and inventive ability is, in legal effect, an agreement
that the fruit of his inventions shall become the property of his em
ployer. By this method of reasoning it is sought to secure a holding
that the plea is a good plea of title, notwithstanding the absence of
any averment that there was an "agreement" that the company should
have title to his inventions, or to any patent that he might obtain
for them. In short, a distinction is made between an employment
under which one agrees "to use his best efforts and devote his knowl
edge and skill in devising and making improvements" in an article
Inade by his employer, and an agreement by which the employe
"agrees to give his time, skill, and attention and inventive ability"
to the service of his employer in and about cheapening and improv
ing the process used in his business. In the case first put, which is
precisely the case stated in Hapgood's bill, as reported in Hapgood
v. Hew:tt, 119 U. S. 226, 229, 7 Sup. C1. 193, 197, 30 L. Ed. 36<}, the
bill was held bad, the court saying:

"There is nothing set forth in the bill as to any agreement between the cor
poration and Hewitt that the former was to have the title to his inventions.
or to any patent tbat he might obtain for them. The utmost that can be made
out of the allegations is that the corporation was to have a license or right
to use the inventions in making plows. It is not averred that anything pass!'!d
between the parties as to a patent. We are not referred to any case which
sustains the view that. on such facts as are alleged in the bill, the title to the
invention or patent for it passed."

There is some room for the distinction insisted upon in the decision
of District Judge Graham in Hapgood v. Hewitt (C. C.) II Fed. 422,
and the statement by the Supreme Court in the same case (119 U. S.
233, 7 Sup. Ct. 193, 30 L. Ed. 369) that they concurred in the vic\'. ;
of the Circuit Court, although that general statement is followed
later by the paragraph set out above.

Whiting v. Graves, 3 Ban. & A. 222. Fed. Cas. No. 17,577, and Wil
kens v. Spafford, 3 Ban. & A. 274, Fed. Cas. No. 17,659, both hold
that only a license, exclusive or otherwise, according to the terms
of agreement, would result from a contract for the inventive ability
of a workman. \Ve do not find it important to decide the question
thus mooted. If it be concluded that it is not essential that there
shall be an express agreement that the employer is to have the title
to the inventions of the workman, or to any patent he may obtain
for them, if the contract provided that the employer should have the
benefit of the employe's inventive faculties, it does not necessarily
follow that this plea is to be construed as other than a plea of license.
'Ne are not required to assume, as a necessary conclusion from the
fact that Barber is averred to have agreed to give the company his
"time, services, and inventive ability," that the pleader intends to
assert title. The plea is to be construed by looking to all of its aver
ments, and from the whole document determine whether the defense,
from the facts stated and the conclusions drawn, is that of license or
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title. To stand narrowly upon an inference that the title is claimed
trom the contract to give the company the benefit of his inventive
abilities will be to ignore other facts, and, more than all, to ignore
the conclusion which the pleader himself drew from the facts he had
stated.

The business of the carbon company was not the making or sell
ing of machinery or mechanism for any purpose. They were en
gaged in making carbons. The plea states this, and that a part of
the process consisted in electroplating such carbons. The plea then
avers that Barber agreed to give his "skill, attention, and inventive
ability to the service of said defendant company in and about the
cheapening and improving of the process of electroplating, and other
processes in the manufacture of carbons." At most, the employ
ment was for this purpose. Why shall we deduce the conclusion that
anything more than a license to use such inventions as he should
make in the business of the company would result from an agree
ment of that kind? But the conclusion which the plea draws from
the agreement stated is in accordance with the tendency of the law
to preserve to a workman as large a benefit from the results of his
intellectual faculties as is consistent with the contract between him
and his employer. The plea concludes by claiming that "the defend
ant is entitled and has the right to the perpetual use, in its business,
and for its purposes, of the improvements and claimed inventions
of the complainant in his bill set forth," etc. The italics are ours.

A right to a use in its business and for its purposes is a license,
and is a very different estate from a title to the inventions of the
complainant. We think, therefore, the proper construction of the
plea is that the pleader is to be understood as setting out a state of
facts from which he deduced the claim of a license in behalf of the
defendant, and that it was not intended to set up a claim of title to
the invention. The establishment of a license was all that was re
quired to constitute a defense, and there was no necessity for plead
ing more than that. Any other construction would lead to the con
sequence that the plea would be double, as claiming both the title
to the invention and a license to use it. \Ve do not think the plea
intends this, but only to lay the ground upon which at least a license
would result, and then to put forward the claim of a license as a
sufficient defense to the matter of the bill.

This brings us to the scope of the license implied from the cir
cumstances as established by the evidence in support of the plea.
The evidence does not show any contract by which Barber was to
make inventions or devote his inventive faculties to the service of
the carbon company, or any agreement that any inventions should
belong to the employer, or any patent which he should obtain there
on. It does show that he was employed because he was a mechanical
engineer, and that he was expected to devote his time and service
to the cheapening of the processes used by the carbon company.
But nothing was said upon the subject of inventions, or the use of
his inventive faculties for their benefit, unless an agreement to devote
his knowledge, skill and service to the cheapening and improving of
the processes used in the factory involves the inventive faculty also.
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The precise terms of his employment are somewhat indefinite, but
the things which Barber set to do and that he continued to do justify
the interpretation the court below put upon the contract of employ
ment. In the course of his employment, Barber made the very valu
able invention for which he obtained a patent. That his employers
knew of his purpose to apply for a patent, we, from the evidence.
think most likely. When he built and established his first machine,
he placed thereon plates with an inscription thereon, "Patent Applied
For." When this machine was started, the officers and directors were
called in to inspect it. It is impossible to believe that these plates
escaped their observation. The fact that the plates were thus con
spicuously affixed is at least indicative of Barber's intention to pro
tect his invention with a patent, and we can but believe that this fact
was also known to his corporation.

The fact of knowledge of Barber's intention to patent his invention,
however, is only significant in respect of the scope of the license im
plied from the fact that he made his invention while in the employ
ment of the carbon company, and that, while so in their employment,
six machines were constructed, wholly or partly, for the company, un
der his personal direction, and without any announcement of any
purpose to claim a royalty for their use. The evidence shows that
the machine for the use of the process of the patent was one of costly
character, occupying very great space. To use them profitably, the
factory must be specially constructed upon plans adapted to furnish
the space needed. To properly install Barber's machines, special de
signs for buildings were therefore prepared under Barber's direction,
and machines were either built or started according to his plans
before he was discharged. In one of defendant's factories there
was space especially designed for another of his machines, and after
his discharge a seventh machine was built for the place thus prepared.

In Withington-Cooley Co. v. Kinney, 68 Fed. 500, 15 C. C. A. 531,
537, we had the question of the scope of duration of a license im
plied from service, and said:

"The duration and scope of a license must depend upon the nature of the
invention, and the circumstances out of which an implied license must be pre
sumed, and both must at last depend upon the intention of the parties."

In that ·case the employer was a manufacturer of power presses
for sale, and the employment of Kinney had relation to the making
of patterns and drawings for such patterns. Kinney made an im
proved press, and built patterns by which such improved presses were
made in the shop for the purpose of supplying his employers' trade.
vVe held, under the circumstances, that Kinney must be presumed
to intend that his employer should use his improvement in such new
machines as he should make while personally engaged in the busi
ness of supplying such machines to the trade. We therefore held that
the license, to be presumed, "was not limited by the mere life of the
patterns, but was intended as an authority to make and sell power
presses embodying Kinney's improvement so long as Babcock should
continue in business."

In Solomon v. United States, 137 U. S. 342, 346, II Sup. Ct. 88,
89,34 L. Ed. 66i, Clark, while in the employment of the government
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and at the expense of the government, devised a se1f~cance1ing rev
enue stamp, which was adopted by the government upon his recom
mendation. It was held that a perpetual license to make and use that
stamp was to be presumed. In that case the principle was said to
be this: .

"If one is employed to devise or perfect an instrument, or a means for ac
complishing a prescribed reSUlt, he cannot, after successfully accomplishing
the work for which he was employed, plead title thereto as against his em
ployer. That which he has been employed and paid to accomplish becomes,
when accomplished, the property of his employer. Whatever rights as an in
dividual he may have had in and to his inventive powers, and that which they
are able to accomplish, he has sold in advance to his employer. So, also, when
one is in the employ of another in a certain line of work, and devises an im
proved method or instrument for doing that work, and uses the property of
his employer and the services of other employ~s to develop and put in prac
ticable form his invention, and explicitly assents to the use by his employer
of such invention, a jury or a court trying the facts is warranted in finding
that he has so far recognized the obligations of service flowing from employ
ment, and the benefits resulting from his use of the property, and the assist
ance of the co-employ~s, of his employer, as to have given to such employer
an irrevocable license to use such invention."

In Lane & Bodley v. Locke, ISO U. S. 193,14 Sup. Ct. 78, 37 L. Ed.
1049, a license to continue to make and use a stop valve in their
business was presumed. In Gill v. United States, 160 U. S. 426, 16
Sup. Ct. 322, 40 L. Ed. 480, the cases are all reviewed, the principle
upon which they rest held to be an application of the law of estoppel
in pais.

In view of the fact that buildings specially designed for the use
of Barber's process and apparatus ",,'ere constructed under his direc~

tion, we think the presumption is that he intended to grant to the
carbon company the right to use his process in connection with the
machines, for which space in the several factories had been specially
arranged with his knowledge and under his direction. The right of
use presumed is the right to use such number of machines as had
been prepared for, and .that the right is not limited to the life of the
particular machine, but will include replacements so long as the
carbon company continues in the manufacture of carbons. The scope
of the license therefore includes the seventh machine, constructed
after Barber was discharged, to occupy the place prepared for it under
Barber's direction. By his conduct, Barber has estopped himself
from asserting that the use of his invention to this extent is an
infringement of his right as a patentee.

The defendants have therefore not exceeded the license implied
from the facts, and the decree is, upon this ground, affirmed, so far as
it dismissed the bill of the complainant.

The following is the opinion of the District Court (Wing, District
Judge): '

A bill has been filed in this case allegIng infringement of letters patent No.
523,099, issued to the complainant, Clarence M. Barber, July 17, 1894, for a
process' and apparatus for electroplating. The defendants flIed a plea. To
tllis plea the complainant filed replication. Testimony has been taken·by both
the complainant and the defendants, and after arguments the cause has been
SUbmitted.
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The plea sets forth that the invention described and claimed in the patent
issued to the complainant was discovered and perfected while the complainant
was in the employ of the defendantcdrporation, the National Carbon C<>m
pany, and that in the experiments, and the expenditure. of the work, labor,
material, and money, nothing of any of these contributing factors was used
except what belonged to the said defendant the National Carbon Company.

The plea alleges, in terms, that the defendant was engaged in the business
of manufacturing carbons; that in such manufacture one of the important
processes consists in electroplating, and that an economical apparatus and
process for electroplating is very useful and essential to the proper and suc
cessful conduct of said business of manufacturing carbons. The plea further
alleges as follows: "That in the fall of 1889 the said National Carbon Com
pany, being engaged in such manufacture, and being desirous of cheapening
and improving the process of manufacturing, employed the complainant herein,
Clarence M. Barber-he claiming at that time to be, and the defendant com
pany employing him by reason of such claim upon his part, a Skilled mechan
ical engineer-and it paid to him a salary for his services of forty dollars per
week. . These defendants say that said Barber was so employed for the expreS:l
purpose of giving to the company the benefit and advantages of his mechan
ical and inventive skill in cheapening and improving, among other processes
used by said company, that of electroplating" and to assist the officers and em
ployes in making such inventions. Defendants say that said complainant ac
cepted said employment for the purpose above stated, and agreed to give his
time, skill, and attention and inventive ability to the service of said defendant
company in and about the cheapening and improving of the process of eiectro
plating, and other processes in the manufacture of carbons. * • • These
defendants say that said complainant devised the alleged patented invention
while in the employment of the said defendant carbon company; that his em
ployment was expressly in the line of such devising, inventing, and improving:
that the defendant company furnished the material, tools, and everything nec
essary to enable him to make such invention; that the same was in the line
of his employment, and that the improvements and inventions claimed by the
complainant to have been patented as in the bill set forth belong to the Na
tional Carbon Company; that said defendant is entitled to the perpetual use
of the same; and that by reason of the facts hereinbefore stated, and. by rea
son of the employment of said complainant by the defendant carbon company,
and the character of said employment, complainant is not entitled to any relief
prayed for in said bill of complaint, but that said defendant carbon company
is entitled and has the right to the perpetual use, in its business, for its pur
poses, of the improvement and claimed inventions of the complainant in his
bill set forth."

The complainant urges that, because it is a fundamental rule in equity plead
ing -that a plea shall present a single point for adjudication, and because this
plea sets up more than one defense, it is "bad in law." It is further urged that
the proof does not support the charge in the plea that the complainant agreed
to· give his inventive ability to the service of the defendant company, nor the
claim that the invention patented to the complainant belongs to the National
Carbon Company, and, further, that the court can consider but this one defense
set up in the plea, to wit, the defense of ownership of the patent by the de
fendant corporation, and that in consequence the decree should be for the com
plainant This is, in effect, an objection to the plea for duplicity. The au
thorities are numerous, and settle the doctrine in equity, that the form of a
plea may not be objected to by the complainant after replication filed and
proof taken. In the case of Wllliam Oliver and Micajah T. Wllliams et al. v.
Robert Piatt, 3 How. 333, 411, 11 L. Ed. 622, the Supreme Court of the United
States say: "The objection of multifariousness cannot, as a matter of right,
be taken by the parties, except by demurrer or plea or answer; and, if not
so taken, it is deemed to be waived. It cannot be insisted upon by the parties
even at the hearing in the court.below, although it may at any time be taken
by· the court sua sponte, wherever it is deemed by the court to be necessary 01"
proper to assist it in the due administration of justice. And at so late a
period as the hearing, so reluctant is the court to countenance the objection
that, if it can get on in the cause to a final decree without serious embarrass-
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ment, it will do so, disregarding the fault or error, when it has been acquiesced
in by the parties up to that time." To the same effect are the following:
Stead's Ex'rs v. Course, 4 Cranch, 403, 412, 2 L. Ed. 660; Hughes v. Blake, 6
Wheat. 453, 472, 5 L. Ed. 303 ; State of Rhode Island and Providence Planta
tions v. State of Massachusetts, 14 Pet. 210, 257, 10 L. Ed. 423; John G.
Nelson et al. v. John J. Hill et aI., 5 How. 127, 131, 12 L. Ed. 81; Farley v.
Kittson, 120 U. S. 303, 314, 7 Sup. Ct. 534, 30 L. Ed. 684; Sharon v. Hill (C.
C.) 22 Fed. 28, 29; Converse v. Michiga.n Dairy Co. et al. (C. C.) 45 Fed. 18:
Ranger v. Champion Cotton Press Co. et al. (c. C.) 52 Fed. 611.

The proof does not show that the complainant agreed to convey any lDven·
tion that he might discover during his employment by the defendant corpora
tion, or any patent issued therefor, to such corporation. I tWnk It clear,
however, from the proof, that Barber was employed by the defendant cor
poration, because he was a mechanical engineer,to assist in making improve
ments in the methods in use by the company in the preparation of its products,
although such improvements might amount to invention. The convincing fact
in this connection is that Barber himself so interpreted his duties under his
contract of employment. He admittedly spent his time, which belonged to the
company, in making experiments which led to the invention for which, he ob·
tained a patent, and perfected such invention by material of the company, the
labor of himself and others paid by the company, and the use of conSiderable
money of the company. To find that he was doing this on his own account
would be to attribute to him diShonest motives. The only understanding upon
his part of his duties under his contract of employment that would justify the
course which he himself states that he pursued would be that he was employed
to do the things which he did do.

The bill charges general infringements. There is no proof of infringement
by any .)P the defendants except the use by the defendant corporation, the Na·
tional Carbon Company, of six machines which the complainant caused to be
constructed while in the employ of the company, and with its means and ma
terial, and a seventh .machine constructed after his discharge, but in a build·
ing specially adapted by the complainant for the location of such a machine.
The patent is for a process. The facts shown by the proof, under the allega
tions of the plea, make it clear to me that the defendant the National Carbon
Company is entitled to a general license under the patent,so far as the in
vention as described therein may be used in connection with the manufacture
of carbons.

The bill should be dismissed.
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THOMSON-HOUSTON ELECTRIC CO. v. OHIO BR~SS C(). et at
(Circuit Court, D. Massachusetts. April 27, 1904.)

No. 1,237.

1. PATENT8-INVENTION-COMBINATION OR AGGREGATION OF OLD ELEMENTS.
The combination of two known devices in a single device, which results

in a new utility by uniting the functions of the two in a single article,
may involve invention.

2. SAME-INFRINGEMENT-INSULATING TURN-BuCKLE.
The Van Depoele patent, No. 394,039, claim 18, for a turn-buckle the

body portion of which is composed of insulating material,. for use Oll the
span wire in overhead trolley systems, is for a combination which unites
the functions of a turn-buckle and an insulator, previously used sepa
rately, and discloses invention. Also held infringed.

In Equity,
Thomas J. Johnston, for complainant.
Edmund Wetmore and Macleod, Calver & Randall, for defendants.

HALE, District Judge. This suit is brought for infringement of
claim 18 of letters patent No. 394,039, dated December 4, 1888, to
Charles J. Van Depoe1e. The claim alleged to have been infringed is
as follows: "A turn-buckle,. the body portion of which is composed
of insulating material, substantially as described." The defenses are
that there is no invention, and that there has been no infringement.
The claim covers an insulated turn-buckle, such as is alleged to be used
on an electric railway under the suspended conductor system. The
purpose of the device is to unite in a single structure means for tight
ening the span wire and means for furnishing insulation between the
trolley wire and the ground. It is well known that the grounded rails
on an electric road usually form the return circuit of an overhead
trolley railway. Necessarily the trolley wire must be carefully in
sulated from the ground, or from any structure electrically connected
with the ground. It is alleged that the practice is to insulate the
trolley wire itself from the span wire, and then to place an insulating
turn-buckle in the span wire also, so that, if any accident should de
stroy the insulation at the first point, there would still remain effective
insulation between the electric current and the ground. Previous to
this device it is alleged that a metallic turn-buckle had always been used,
with separate insulating devices wherever such insulation was required.
The problem in the mind of the inventor was to unite the two func
tions of tightening the span wire and at the same time affording
an electrical barrier to prevent the passage of the electric current.

The defendants urge the defense of invalidity. They insist that
turn-buckles were old, and insulating material was old, and that it
was not invention to put them together. It does not appear that
these two elements have ever been put together until this union was
effected by Van Depoele. The devices referred to in the prior art
are ordinary metallic turn-buckles and swivels. Some of the swivels
to which reference is made contain insulating material, and are al-

"11. See Patents, vol. 38, Cent. Dig. § 29.
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leged to have been used for purposes of insulation as well as for the
usual purposes of swivels. \\There swivels are so constructed, they
require only the addition of a screw to make them insulating turn
buckles. The Clark patent, No. 227,095, comes the nearest to pre
senting a case of anticipation, but this patent, in any event, requires
the function of tightening to be added to the swivel in order to make
it a reference for an insulating turn-buckle. It is claimed, too, that
the Clark patent does not even present an insulated swivel, and that
provision is made for preventing the insulation, instead of effecting
it. We think, however, the discussion on these lines is immaterial.
The whole question of invalidity is presented clearly and distinctly by
the learned counsel for the defendants in his claim that the turn-buckle
of the patent in suit presents merely a union of two well-known de
vices, namely, the old metallic turn-buckle and insulating material,
which also was old. It is urged with great force that the mere uniting
of two instruments is not invention. The well-known theory of the
patent law is cited as contained in the Supreme Court decision that
it is not invention to substitute rubber for part of the lead in lead
pencils, so that the lead pencil will form a combined pencil and eraser.
Reckendorfer v. Faber, 92 U. S. 347, 23 L. Ed. 719. See, also, Rub
ber Tip Pencil Co. v. Howard, 20 Wall. 498, 22 L. Ed. 410. The
Supreme Court has announced the doctrine with great clearness that
the combination of old devices into a new article without producing any
new mode of operation is not invention. Pickering v. McCullough,
104 U. S. 3Io, 26 L. Ed. 749; Floresheim v. Schilling, 137 U. S. 64,
I I Sup. Ct. 20, 34 L. Ed. 574. These cases present the uniting of two
functions without adding any new utility. On this subject the well
known doorknob case is perhaps the leading one, and demands careful
consideration. Hotchkiss v. Greenwood, I I How. 248, 13 L. Ed. 683.
The patent in that case was for a clay or porcelain doorknob. The
.court said:

"But in the case before us the knob Is not new, nor the metallic shank
and spindle, nor the dovetail form of the cavity in the knob, nor the means
by which the metallic shank is securely fastened therein. All these were
well known, and in common use; and the only thing new is the substitution
of a knob of a different lllllterial from that heretofore used in connection with
this arrangement. Now, it may very well be that by connecting the clay or
porcelain knob with the metallic shank In this well-known mode an article
is produced better and cheaper than in the case of the metallic or wood knob;
but this does not result from any new mechanical device or contrivance, but
from the fact that the material of which the knob is composed happens to
be better adapted to the purpose for which it is made. The improvement
consists in the superiority of the material, and which is not new, over that
previously employed in making the knob. But this, of itself, can never be
the subject of a patent. No one will pretend that a machine made in whole
or in part of materials better adapted to the purpose for which it is used
than the materials of which the old one is constructed, and for that reason
better and cheaper, can be distinguished from the old one; or, in the sense
of the patent law, can entitle the manufacturer to a patent. The difference
is formal, and destitute of ingenuity or invention. It may afford evidence
of judgment and skill in the selection and adaptation of the materials in the
manufacture of the instrument for the purposes intended, but nothing more."

But on careful examination of the device claimed in the patent in
suit, and of all that class of authorities to which we have called atten
tion, we are satisfied that the insulated turn-buckle does not come
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within the reasoning of these cases. In the lead pencil case no new
utility was presented by the patent. The device still remained a lead
pencil at one end and an eraser at the other end. The combination
of the old devices did not produce any new and single mode of opera
tion. The two old functions were left of erasing at one end and of
writing at the other. So, also, in the doorknob case, the patent did not
produce any new mode of operation. It did not unite any two func
tions. The doorknob was still a doorknob, and only a doorknob. It
presented a plain, simple substitution of materials and an improvement
of a commercial product by such substitution. But, while the com
mercial product was improved, it was not made functionally different.
The courts have, however, distinctly held that where to a prior struc
ture a part is added which gives a new utility, there is invention. In
the Faber Case, which we have cited, Mr. Justice Hunt clearly draws the
distinction between a case where no new utility is found and a case
in which a new combination does result in a new utility. He says, in
speaking of the result in the matter of the rubber-ended lead pencil:

"A pencil is laid down and a rubber is taken up. one to write, the other
to erase. A pencil is turned over to erase with, or an eraser is turned over
to write with. The principle is the same in both cases."

He further, in his opinion, shows other instances of the same char
acter. He says:

"It is the case of a garden ral,e, on the handle end of which should be
placed a hoe, or on the other side of the same end of which should be placed
a hoe. In all these cases there might be the advantage of carrying abont one
instrnment instead of two, or of avoiding the liability to loss or misplacing
of separate tools. The instrument placed upon the same rod might be more
convenient for use than when used separately. Each, however, continues to
perform its own duty, and nothing else. No effect is produced, no result
follows from the joint use of the two. A handle in common-a joint handle
-does not create a new or combined operation. The handle for the pencil
does not create or aid the handle for the eraser. The handle for the eraser
does not create or aid the handle for the pencil. * * * Perfection of
workmanship, however much it may increase the convenience, extend the
use, or diminish expense, is not patentable. * * * The combination, to
be patentable, must produce a different force or effect, or result in the com
bined forces or processes from that given by their separate parts. There
must be a new result produced by their union. If not so, it is only an ag
gregation of separate elements. An instance and an illustration are found in
the discovery that by the use of sulphur mixed with india rubber the rubber
could be vulcanized, and that without this agent the rubber could not be
vulcanized. The combination of the two produced a result or an ar
ticle entirely different from that before in use. * '" * A stem-winding
watch key is another instance. The office of the stem is to hold the watch
or hang the chain to the watch. The office of the key is to wind it. When the
stem is made the key, the joint duty of holding the chain and winding the
watch is performed by the same instrument. A double effect is produced, or
a double duty performed, by the combined result. In these and numerous
like cases the parts co-operate in prodUcing the final effect; sometimes si
multaneously, sometimes successively. The result comes from the combined
effect of the several parts, not simply from the separate action of each, and
is therefore patentable."

In the case at bar the insulated turn-buckle presents a case in which
there is combined in one device the utility of tightening the wire and
of insulating it at the same time and in the same instrument. We
think this involves invention. The device is a very simple one, but its
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simplicity should not be urged against its patentability. As in the case
of the watch key, a double effect is produced, and a double duty per
formed by the combined result. To the ordinary duties of the turn
buckle is added the new function of insulation. After the combina
tion is made it seems entirely easy and simple, so easy and simple that
expert witnesses readily say that nothing was involved in it but the mere
"expected skill of the mechanic." But we must remember that we
are examining a combination after it is made, and we must not be
misled by what Judge Putnam calls "the ease with which interested
ingenuity dresses up matters occurring after the fact." American
Pulp Company v. Howland Company (C. C.) 70 Fed. 986. However
obvious the combination before us may be said to have been, it was
never made before, so far as the testimony shows. In Webster Loom
Company v. Higgins, 105 U. S. 580,26 L. Ed. 1177, Mr. Justice Brad
ley says:

"It may be laid down as a general rule, though perhaps not an invariable
one, that, if a new combination and arrangement of known elements produce
a new and beneficial result never attained before, it is evidence of invention.
* * * It may have been under their very eyes. They may almost be said
to have stumbled over it, but they certainly failed to see it, to estimate its
value, and to bring it into notice. * * * Now that it has succeeded, it
may seem very plain to anyone that he could have done it as well. This is
often the case with inventions of the greatest merit."

In Regent Company v. Penn Company, 121 Fed. 83, 57 C. C. A. 334,
Judge Baker says:

"The device seems exceedingly simple, but its simplicity in such an old
field should be a warning against a too ready acceptance of the ex post facto
wisdom ~f the bystander."

On examination of the device in suit, we think it presents more than
an aggregation. Although it is a simple device, under the great mass
of patent decisions relating to simple devices we think this may prop
erly be held not to have been the result of the mere use of the skill of a
mechanic, nor the mere use of the reasoning faculty, but to present
some patentable invention.

It remains for th.e court to inquire whether or not the patent has
been infringed. The device of the patent is a turn-buckle, the body
of which has in it an insulating material. The thought of the inventor
is, as we have said, to combine the process of tightening and insulating
in one instrument. To do this he makes an ordinary turn-buckle with
a body of an insulating material. The body of a turn-buckle is the
middle of it, the part between the ends, the portion that rotates. This
is the natural construction to give to the term "body portion" as used
in the patent. As you take a turn-buckle in your hand and look at it,
it naturally divides itself into two parts. The portion which constitutes
the body is one part, and the ends are the other part; in other words,
the body is everything except the ends. This interpretation of the
word "body" is borne out by the use of the term in former patents.
It is not necessary that the whole of the body should be of insulating
material. The inventive idea was that there should be enough insu
lation in the turn-buckle to make the device perform the function of
an insulator. The device which the defendants use is composed partly
of metal and partly of insulating material. The complainant's device
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has the same composition. Without describing in detail the two
devices, it is enough to say that when put to use the operation of the
device used by the defendants is that an insulating material is placed
under compression, while in the complainant's device it is placed under
tension. The result is that the device used by the defendants appears
to be stronger and better adapted to resist strain than the device of
the complainant. But we cannot find that it is functionally different.
It effects the same result by substantially the same method. The fact
that the construction used by the defendants improves the construction
of the complainant does not tend to prove that it does not infringe;
in fact, it must infringe before it can improve. In the recent case of
Electric Smelting Company v. Reduction Company (C. C. A.) 125 Fed.
926, Judge Coxe says:

"If tbe inventor produces a new and useful result, he does not lose bis
reward because he or some one else subsequently renders it more usefuI."

In the case at bar we find the defendants using a device which both
infringes and improves the complainant's device. It is not necessary
to decide whether the defendants themselves have effected the improve
ment, or whether they are using an improvement that some one else
has invented. It seems clear to the court that there has been an in
fringement by the defendants of the patent in suit. vVe conclude that
the patent is valid, and that it has been infringed.

A decree is to be entered for complainant for an injunction and for
an accounting.

KEMP v. M:cBRIDE~

(Circuit Court, D. Massachusetts. April 18, 1904.)

No. 1,708.

1. PATENTS-AN'l'ICIPATION-FEED MECHANISM FOR CARDING MACHINES.
The Kemp patent, No. 718,130, for feed mechanism for carding mao

chines, held valid as against the claim of an infringer that he was Wro·
self the original inventor of the mechanism covered thereby.

In Equity. Suit for infringement of letters patent No. 718,130,
for feed mechanism for carding machines, granted January 13, 1893,
to Harry Kemp. On final hearing.

Roberts & Mitchell and Robert Cushman, for complainant.
Patrick L. McBride and Albert M. Moore, for defendant.

HALE, District Judge. This suit in equity is brought to restrain
the alleged infringement of a patent for feed mechanism for card
ing machines, No. 718,130, issued to the complainant January 13,
1903. The answer of the defendant sets up that the machine de
scribed in the patent in suit was invented by the defenda.nt, and by
him introduced into public use, before it was invented by the com
plainant. The defendant further in his answer alleges that the in
vention and substantial parts of the same were introduced into pub
lic use, and were advertised and sold by the defendant as his own.
The novelty and utility of the invention are therefore admitted. The
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infringement of the patent is also admitted, unless the court shall
find that the original invention was the defendant's, instead of be
ing that of the complainant. The defendant shows in his evidence
that he has been placing the device upon the market, as well as ad
vertising and selling it, and that he has himself applied for a pat
ent for this identical invention. The only question, then, before
the court, is whether the complainant or the defendant is the true
inventor. The record shows that the defendant has submitted tes
timony, and has, by counsel, appeared in a contest of the case, up
to the time of the final hearing. At that hearing, however, he did
not submit a brief, nor appear in court to argue his case.

The subject-matter of the invention relates to a feeding device,
for a carding engine. The patent in suit is for an improvement upon
the Apperly feeder. In the carding of wool, it is usual to arrange
three carding engines tandem. The first carding engine is called
the "first breaker"; the second is called the "second breaker"; the
third is called the "finisher." Between the first and second break
ers, and between the second breaker and the finisher, some sort of a
feeding device is required to take 'the sliver of wool delivered from
the next preceding carding engine and feed it into the next succeed
ing carding engine. This sliver of wool so delivered from engine
to engine consists of a coarse, untwisted strand or roping of partly
carded fibers. To this feeding mechanism the Kemp patent in suit
relates. The features of novelty in the feeding mechanism in con
troversy consist of the pivoted plate attached to the carrier or trav
eler, and in the parts carried by that plate. These parts comprise
a pair of gears in train, mounted on yielding or movable bearings
in the plate, and adapted to carry feed-rolls of various diameters.
By these means the feed-rolls separate more or less, as may be re
quired to accommodate the passage of the slivers of wool, which
may not be of uniform thickness, and the feed-rolls themselves may
be changed, if desired, rolls of larger diameter having a relatively
greater surface speed than rolls of smaller diameter. This process
enables the operator to feed the sliver of wool with greater or less
speed, as the exigencies of the work require. The gears are so con
structed that they will remain in mesh, and insure the positive driv
ing of the feed-rolls at all points of separation of the gear axes.
When a wide range of movement of the gear axes is desired, in order
to afford a considerable separation of the feed-rolls, or to permit a
variation in the size of the change feed-rolls, the gears are con
structed with elongated teeth, so that they will still remain in mesh
as their axes separate. As defined in the patent, the condition to
be observed is simply that the gear teeth shall be of greater depth
than the extreme range of separation of the gear axes.

The testimony induces the court to believe that the machine em
bodying these features was conceived by the complainant, the pat
entee, in the latter part of the year 1898. At that time he made a
sketch showing the essential features of the invention. He also
made a leather-board pattern of it, and began the construction of a
model, partly of metal and partly of wood. He completed the
model in the early part of the year 1899. Ample testimony tending
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to show his invention, as above de~ailed, has been offered. It ap
pears 'from testimony aside from that of the complainant that he
fully explained his invention to several parties. The testimony of
these witnesses is persuasive to the court. The record further shows
that in September, 19°1, the patentee began the construction of a
full-sized working machine, embodying all the features of his in
vention. He completed this machine early in November, Igor,
and placed it in operation in the JEtna Mills, at Watertown, Mass.,
on Monday of the second week in November, 1901. From that
time forward the machine did practical work in the JEtna Mills for
three or four months. This machine is in evidence, and has been
verified by witnesses who saw it, who helped Mr. Kemp to construct
it, and who operated it while it was running in the JEtna Mills.

In 1902 the complainant applied for a patent for this machine,
and On January 13, Ig03, the patent in suit was issued. The de
fendant testifies that in May, IgOI, he conceived the idea of mak
ing the feed-rolls of a self-adjustable card-feeder. He does not
show what the exact device was which he claims to have conceived
at that time. He does not show affirmatively and conclusively that
the device which he conceived was the invention in controversy.
His bare assertion of his secret thought, unsupported by any corrobo
rative evidence, is not satisfactory proof of the conception of the
invention. The earliest date of this inventive thought, which the
defendant has made out by sufficient legal evidence, is the latter part
of November or the first of December, 1901, when he says he made
a machine like the infringing exhibit which is brought before the
court. This infringing machine is conceded to contain all the ele
ments of the patented invention. The date of the making of this
machine is established only by the verbal testimony of the defend
ant and one of his men, and is not corroborated by any drawings,
models, or machines; but it appears from the testimony that the
complainant's actual and practical use of his fuIl-sized machine was
three or four weeks earlier than the date testified bv the defendant to
have been the time when he made his first machine, -and the testimony
shows that the complainant conceived the idea of his invention three
years before this time. It seems clear, then, upon examination of the
testimony, that,on the face of the record, the weight of the evidence
shows the complainant to be the first inventor.

The testimony before the court, however, is persuasive that, prior
to any date on which defendant claims to have made an invention, the
complainant fully described and explained his whole invention to the
defendant. Kemp had made McBride his licensee under an earlier
patent for another type of machine. In the course of negotiations re
lating to the license under this earlier patent, Kemp disclosed to Mc
Bride all his ideas relating to feed mechanisms, patented and unpat
ented, including the invention in controversy. He made sketches for
McBride and explained in detail to him the feeder of the patent in suit.
The testimony shows that he made these disclosures upon at least
three different occasions between December, 1900, and June, 1901, and
this was before defendant had produced any feed mechanism at all.
The court must therefore come to the conclusion that the complainant
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was the first inventor of ,the device in controversy, and that the de
fendant obtained his information concerning the device from the tom
plainant, and afterwards proceeded to put such invention upon the
public. In the Barbed Wire Case, 143 U. S. 275, 12 Sup. Ct. 443, 36
L. Ed. 154, Mr. Justice Brown comments upon certain unpatented de
vices claimed to be anticipatory of the patent in suit in that case, the
existence of which was proved only by oral testimony., Although his
language is not intended to apply to precisely such testimony as is
offered by the defendant in the case at bar, it is clearly descriptive of
this class of testimony. He says:

"Witnesses whose memories are prodded by the eagerness of interested par
ties to elicit testimony favorable to themselves are not usually to be depended
upon for accurate information. The "ery fact, which courts as well as the
public have not failed to recognize, that almost every important patent, from
the cotton gin of Whitney to the one under consideration,has been attacked
by the testimony of witnesses WllO imagined that they had made similar dis
coveries long before the patentee had claimed to have invented his device, has
tended to throw a certain amount of discredit upon all that class of evidence,
and to demand that it be subjected to the closest scrutiny. Indeed, the fre
quency with which testimony is tortured, or fabricated outright, to build up
the defense of a prior use of the thing patented, goes far to justify the pop
ular impl'ession that the inventor may be treated as the lawful prey of the
infringer."

In fmther commenting upon the fact that the patentee, who had ob
tained his patent, was in position to demand distinct proof of anticipa
tion before his own patent could be overthrown, the court says :

"We are not satisfied, however, that ,he [the patentee] was not the origi
nator of the combination claimed by him of the coiled barb, locked and held
in place by the intertwisted wire. It is possible that we are mistaken in this,
but some one of these experimenters may have, in a crude way, hit upon the
exact device patented by Glidden, although we are not satisfied from this tes
timony whether or by whom it was done. It is quite evident, too, that ail, or
nearly all, of these experiments were subsequently abandoned. But it was
Glidden, beyond question, who first published this device, put it upon record,
made use of it for a practical purpose, and gave it to the public."

We think that the language of the Supreme Court, in the case we
have cited, applies to, and is descriptive of, the testimony offered by
the defendant in attacking the patent in the case at bar. The com
plainant has obtained his patent, and is entitled to protection under
that patent. There is not sufficient testimony offered to defeat this
patent. The court will not at this point in the c:ase make a decree for
exemplary damages under Rev. St. U. S. § 4919 [U. S. Camp. St.
19°1, p. 3394J, but wiII leave the case for an accounting, and for a final
order on the question of damages after such accounting.

A decree is to be entered for complainant for an injunction and an
accounting.

129F.-2~
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FELT &~ARItA:rri-MFG. co. v. MECHANICAL ACCOUNTANT CO.

(Circuit Court, D. Rhode Island. April 4, 1904.)

No. 2,645.

~. PATENTs-:,INVENTION-USE OF DEVICES COMMON IN OTHER ABTS.
To prevent t):le excessive rotation of a wheel by a stop, either positive

or frictional, and to remove the stop to permit the further operation of
the wheel, are features so common in machine construction that they
cannot be monopolized by any mechanic for the purposes of a particular
art. .

2. SAME-INFRIl'!!lEMENT-ADDING MACHINES.
A preliminary injunction against infringement of the Felt patent, No.

371,496, for an improvement in adding machines, denied, the patent never
having been adjudicated, and it appearing from the showing made that
there are serious dou,bts as to invention and as to the scope and validity
of the claims.

In Equity. Suit for infringement of letters patent No. 371.496
for an adding machine, granted to D. E. Felt October II, 1887. On
motion for preliminary injunction.

Munday, Evarts & Adcock and Henry Love Clarke, for complain
ant.

Wilmarth H. Thurston and Warren R. Perce, for defendant.

BROWN, District Judge. The patent to Felt, No. 371.496, dat
ed October II, 1887, is for improvements in adding machines, and
especially for in1provements upon the machine of Felt's prior pat
ent, No. 366,945, dated July 19, 1887. The patent in suit has not been
adjudicated, and the evidence of public acquiescence in the claims in
suit is not satisfactory, for the reason that the complainant's com
mercial machine is not constructed under a single patent, but con
tains also many features claimed in the prior patent. See Upton v.
Wayland (c. C.) 36 Fed. 691; George Ertel CO.v. Stahl, 65 Fed.
519, 13 C. C. A. 31. The defendant's machine is constructed under
letters patent.to Turck, No. 679,348, dated July 30, 19°1, and No.
72 0,086, dat~d February 10, 19°3; and the defendant, upon this
hearing, is entitled to the benefit of the presumption, from the grant
of letters patent, of a substantial difference between the inventions.
Kokomo Fence Machine Co. v. Kitselman, 189 U. S. 8, 23 Sup. Ct.
521, 47 L. Ed. 6~9. 'It is quite clear that the real questions in the
case are much narrower than the reasons advanced by the com
plainant in support of the petition for a preliminary injunction. Not
only must enlargement of the patent in suit by Felt's prior patent be
avoided, but it must also be recognized that Felt's prior patent is in
the prior art of this case, and tends to narrow the claims in suit.
The case presents questions which are very close to the line between
invention and the application of the ordinary skill of mechanics skilled
in the art. Claims I, 2, 3, 4, 5, 6, 7, and 22 relate to stop devices
for preventing overrotation of numeral wheels. It is said by the
complainant that all of the claims include a "positively acting carry
ing stop-mechanism" as an essential element. The function of the
stop is to cor~ect the mechanical error of excessive rotation of a nu-
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meral wheel. A numeral wheel in a calculating machine is moved
in two ways: by impulses from the key-mechanism, and by impulses
from the carrying-mechanism. The carrying-mechanism is the means
whereby a complete revolution of one numeral wheel causes the next
higher wheel in the series to advance one step. The motion of the
numeral wheel from either impulse is likely to be excessive. Over
rotation causes inaccuracy in the operation of the machine. This me
chanical difficulty of overrotation is common to counting machines in
which all impulses are applied to the first wheel of the series, and to
calculating machines in which an impulse may be applied by a key
stroke to any wheel of a series. The prior art is full of stop devices
to prevent overrotation. It is sufficient, however, at present, to refer
to Felt's prior patent, which shows a positively acting detent for this
purpose. The pressure of a key causes a detent to engage pins or
teeth in the numeral wheel, and thus to stop the wheel; removal of
pressure allows a spring to withdraw the detent. The detent of
Felt's earlier patent stops rotation only when it is caused by the ac
tion of the key-mechanism. The key-mechanism serves not only to
set the wheel in motion to perform a mathematical operation, but
also to govern the stop which prevents the mechanical error of over
rotation. It is, of course, obvious that a stop device with the limit
ed function oi arresting excessive motion of a wheel, or of any other
moving part, must not block the operation of the machine. It must
be released and taken out of the way to permit the machine to op
erate. This is one of the commonplaces of machine construction,
and had been applied in many forms to adding machines. It was
old to provide a stop to prevent overrotation under impulses from
key-mechanism, and to have the key-mechanism control the stop.
It was also old to provide a stop to prevent overrotation under im
pulses from carrying-mechanism, and to have the action of car
rying-mechanism control the stop. The substance of one of Felt's
improvements was to add to his older machine stops to prevent
overrotation of the wheel when it was moved by carrying-mechan
ism. Felt, in his specification, referring to prior stop-motion de
vices, says:

"The stop-motion device, which remains in action until the wheel of the
next lower order is near to the completion of its next revolution, is inappli
cable, because it will prevent any movement of the numeral wheel by its own
key."

It is apparent that there was no invention in the thought of using
both a key-stop and carrying-stop upon a single wheel, or in having
key-mechanism control a key-stop, and carrying-mechanism control
a carrying-stop. The difficulty which Felt points out is, in sub
stance, that the old carrying-stop, controlled only by carrying-mech
anism, will block one of the intended operations of the calculating
machine. This was a difficulty that did not arise in a counting
machine where the impulses from the keys move directly only the
first wheel. The key-board of a calculating machine contains nine
keys for each numeral wheel. It is intended that the operator may,
at pleasure, operate anyone of the numeral wheels by striking a
key. If 3J carrying-stop, controlled only by carrying-mechanism, is
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used, this at times will be impos~ible. Felt introduced a carrying
.stop which is controlled by the carrying-mechanism, as in the prior
art; but added a new feature, which, so far as I am able to per
ceive, was not in the prior art. It was necessary to release his car
rying-stop when: the key-mechanism operated. He applied the fa
miliar idea of using the key-mechanism to control a stop-motion de
tent. The novelty was that he made the key-mechanism control the
carrying-stop at this time. His carrying-stop, therefore, apparently
is differentiated from any carrying-stop of the prior art by the fact
that it has the additional feature of a release by the key-mechanism.

The defendant argues that it was obvious to anyone skilled in the
art that when a stop detent is used in connection with a wheel that
is adapted to be operated either by key-mechanism or by carrying
mechanism, then the withdrawal of the detent must be controlled by
key-mechanism when the wheel is to be operated, by its key-mech
anism, and must be controlled by the carrying-mechanism when the
wheel is to be operated by the carrying-mechanism. The patentee,
after stating in his specification that a carrying-stop which remains
in action until near the completion of a revolution of a wheel of
lower order will prevent any movement of the numeral wheel by its
own key, says:

"Therefore the automatic stop-motion device must be independently released
by its own key-mechanism, as well as by the carrying part." etc.

H it was obvious that the carrying-stop must be independently re
leased by the key-mechanism, then there are most serious doubts
both upon the question of invention and upon the question of in
fringement. If Felt and Turck each began to correct this error of
overrotation with the obvious requirement that the carrying-stop
must be released by the key-mechanism, then, according to my pres
ent impression, Turck's device must probably be regarded as sub
stantially different from Felt's. It is by no means clear that the re
lease of carrying-stop by key-mechanism was more than ordinary
mechanical skill would have suggested. In the prior art the key
mechanism removed the stop which would otherwise block the move
ment of the wheel. An additional stop was added to the same wheel.
Unless removed, this stop would block the wheel when the key
mechanism operated. The key-mechanism was made to remove that
stop also. "Vas this so broad an improvement that Felt should be
given a monopoly of the use of a positively acting detent to stop
theoverrotation of a numeral wheel under the action of carrying
mechanism?

In Colt's Patent Fire-Arms Mfg. Co. v. Wesson, 127 Fed. 333, in
the opinion of the Circuit Court of Appeals for this circuit, it was
said:

"The methods of locking and of holding in and out of operative position
are innumerable; so that, unless extreme care is used in analyzing patentit
for inventions relating to that topic, the rule of equivalents, as applicable
to alleged infringements, would block the path of invention to an extent which
would be unreasonable." .

This remark is applicable to this case. To think of preventing ex
cessive rotation of a wheel, of doing this by a stop, whether positive
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or frictional, and of removing the stop to permit the operation of
parts, are features so common that they cannot be monopolized by
any mechanic for the purposes of a particular art. There is ordi
narily no more invention in the thought of making a stop positive,
as distinguished from frictional, than there is in making it of steel,
'as distinguished from brass; and, in view of the positive stop of
Felt's prior patent, the idea of a positive stop for the wheel, removed
by the action of key-mechanism, was old.

Serious questions arise, not only upon the question of invention,
but also as to the scope and validity of the claims. The patent is
secondary in character. There is a large number of patents dealing
directly with the problem of overrotation; and it must not be for
gotten that the principal claims of the patent in suit relate not to
the general principles of calculating machines, but to a device de
signed simply for the limited purpose of preventing the mechanical
defect of overrotation of a wheel. While the special problem of
releasing a carrying-stop detent to permit action of key-mechanism
did not confront makers of counting machines, yet such machines
are relevant to show the familiar means of controlling stops. In
fact, it may be said that the problem of stopping the overrotation
of a wheel by a detent, and of releasing the detent to free the wheel,
probably ought to be regarded rather as a general problem of ma
chine construction than as a problem in the particular art of count
ing machines or calculating machines. Mast, Foos & Co. v. Sto
ver Mfg. Co., 177 U. S. 485,492, 493, 20 Sup. Ct. 708, 44 L. Ed. 856.
So far I am rather inclined to the view that Turck was at liberty to
provide a positively acting stop against the action of his carrying
mechanism; that he was entitled to operate such a stop by his car
rying-mechanism and by his key-mechanism; and that, while there
doubtless would be infringement if a broad construction could be
placed upon several of the claims, yet the claims probably are not
valid unless strictly confined to the detailed constructions of Felt.

Claims 17 and 18 of the Fe't patent in suit involve a distinct sub
ject-matter. These claims call for mechanism whereby all of the
carrying-stops are simultaneously released prior to the forward ro
tation of the numeral wheels for the purpose of rotating them to
zero. There is a serious controversy as to the validity of these
claims. It is contended that set-back mechanism of this general
character was old, and that each claim is for a pure aggregation.
Upon the whole, I think it clear that the case is not a proper one
for a preliminary injunction.

Petition denied.

FERRY et al. v. WARING HAT MFG. CO.

(Circuit Court, S. D. New York. July 9, 1900.)

1. PATENTS-INFRINGEMENT-HAT RINGS.
The Ferry patent, No. 574,894, for a hat ring, for use in packing hats

together in boxes for shipment, construed, and held not anticipated, and
to disclose invention, in view of its superior utility and exceptional com
mercial success. Also held infringed.
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In Equity. Final hearing on pleadings and proofs of a suit for in
fringement of United States letters patent No. 574,894, January IZ,
1897 (applied for June z, 1894), to F. P. Fer-ry, assignor of one-half
to Theodore Clark & Co., for hat-packing ring.

J. Edgar Bull and F. M. Smith, Jr., for complainants.
Chamberlain & Newman, for defendant.

LACOMBE, Circuit Judge. The first impression formed upon
reading this patent is that there could be no patentable invention in
so simple a modification of earlier forms. But the evidence is most
persuasive to the conclusion that, trivial though it seems, the improve
ment is one which has commercially proved exceptionally successful;
and if it were, as defendant contends, a natural development from
earlier forms, it is difficult to understand why, in view of the demands
of the trade, no one produced it during the interval succeeding the
earlier patent of January 6, 1891, unless it were that more than the
mere technical skill of the handicraftsman in the art was required for
its conception.

The patent relates to what are known as hat-packing rings or stays.
The manufacturers of hats ship these articles in tall boxes, each con
taining several hats. To keep the hats in the box separate, so they will
not rub against or mar one another, hat-packing rings are employed,
Hat-packing rings of various forms have been employed for years.
Any plain strip of pasteboard of suitable width, curved to conform to
the contour of the hats, might be employed for the purpose. It is
obvious, however, that the sharp or rough edge of a piece of pasteboard
would chafe the hats where It was in contact with them. Various expe
dients had been adopted, prior to this patent, to overcome this difficulty.
Strips of paper had been pasted over the raw edges of the cardboard,
or they had been bound with flannel or other soft material, or the
edges had been broken over, so that they stood at an angle with the
body of the strip, forming a flange or broader strip for the hat to
rest on.

The patentee, Ferry, in 1888 applied for a patent, issued January 6,
1891, covering a ring of a general cylindrical shape to contain the
hat-crown; the edges of said ring being curled outwardly, so as to
present a perfectly smooth, unbroken surface for contact with crown
and brim of the hat. Fig. 3 sufficiently indicates the curved edges
of the ring.
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In this earlier patent, 444,343, the specification states:
"I am aware that packing-rings have been made with their edgeg bound

with felt or other soft material, so as not to chafe the hats, but my inven
tion contemplates no such construction. I am also aware that a packing
support for a single hat has been made wherein the top edge has been flanged
or curled outwardly in order to afford a nonchafing support for the hat-brim,
but this has never, to my knowledge, been done except in the instance of a
separable ring; and, moreover, such construction could not be of advantage
in packing a nest of hats, since it is essential that both the top and bottom
edges of the ring should be so formed that the brim of the hat should not
be chafed either on the upper or under surface. I therefore wish to be under
stood as distinctly disclaiming any flaring or curling of the edges of a hat
packing ring, save the outward curling of both the top and bottom edges of
a closed pasteboard ring."

While affording theoretically a sufficiently broad and easy seat for
the hat, this earlier ring was, comparatively speaking, expensive and
difficult to manufacture. A considerable proportion of the product
was unsalable because defective, and the beads, D, were liable to un
curl, kink, or break and chafe the hat. Moreover, this liability to
uncurl or kink made it impracticable to dispose of them, save as com
pleted rings, fastened together at the ends. They could not be nested
and shipped in bulk. Freight to any distance, by reason of the bulk
of parcel, was prohibitive.

The improvement of the patent in suit is sufficiently indicated in
Fig. 2, and the following excerpts from the specification:

..F~.z.

"In carrying out my invention, I take a piece of pasteboard, 1, of any
suitable width and length, and. curl over the opposite edges as shown at 2,
3, to form hollow beads, 4, 5, a surplus from such edges being left to form
petticoats, 6, 7, which latter lie closely against the body of the strip.. The
object of the petticoat portions, 6, 7, is to give stability to the beads, 4, 5,
and to prevent them from crawling back, and also give them greater body
and flexibility. * * * The hollow beads at one end of the strip are
readil~r inserted within the beads at the other end, since the latter beads
yield readily to permit of this, and exert a grasp firm enough to prevent any
accidental slipping of an adjustment. The hollow bead affords great ad
vantages, in that it is not stiff or unyielding, but is flexible and resilient [in
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earlier devices the edge had been turned over and glued down, sometimee
with. an extra, thickness of ml).terial inserted-manifestly an unyielding and
nOI].resilient finish], while its shape is preserved by the petticoats, 6, 7, which,
as above set forth, snugly lie against th,e body of the strip."

To reduce the field of discussion presented on the record, touching
infringement, the third claim, only, need be quoted. It reads as fol
lows:

"(3) As a new article of manufacture, a pasteboard hat-packing ring, hav
ing closed. beads at its edges, and, with the extreme edges of the stock beyond
the beads disposed fiat against the body of tlie strip, substantially as de
scribed."

Infringement of this claim seems plain, upon a mere inspection of
the exhibits. The only question of difference between the parties is
as to the "hollowness" of the beads. The beads of the patent, as
shown in the drawing, are "hollow," in the full sense of the term.
Ifollowness is achieved by turning over a mandrel, or otherwise, suffi
cient material to form a tubular structure. In defendant's rings suffi
cient material is tHus turned over, but it is also collapsed upon itself
from the top downward, so that it no longer looks like a "hollow
bead," but it is not pasted together or otherwise held rigidly, so that it
cannot perform the useful function of end into end insertion, which the
evidence shows to be the great commercial advantage of complainant's
patent. The superabundance of material, giving a greater bearing
surface than would the mere turning over of the material on a knife
edge, affords a similar support for, the hat, and it also secures the
necessary play for insertion of the other end of the ring-a play which
wc·u1d not be secured without such superabundance of material. Of
course, if it were pasted down or rigidly secured,' it would be merely
the device of earlier patents; but since it performs ap the functions
of the device of the patent, and in the same way, the difference be
tween the two is verbal only, A web hose is a hollow structure for
the transmission of water, although, when water is not flowing through
it, it may lie perfectly flat, and be folded upon itself, with no sug
gestion of a tube about it.

The evidence establishes with a conclusiveness rarely found in pat
ent suits that the advance from Ferry's patent of 1891 to the one in
suit has produoed a marked saving in the cost of manufacture and in
the amount of waste, and has vastly enlarged the output field of the
manufacturer. The earlier rings had to be completed as rings before
shipment; that is, the ends had to be fastened together, or the edges
would uncurl. Then, since freight is regulated to some extent by
the size of the package, the manufacturer could supply only his imme
diate neighborhood. The device of the patent may be "nested" and
shipped to remote places, each ring to be there fastened by insertion
when put to use.

A number of patents have been introduced in evidence. It is suffi
cient to say that none of them anticipate. Some of them would seem
to indicate that the. improvement of the patent-now that we know of
it-was to be expected of the skilled workman; but when it appears
that an enormous increase in sales awaited the man who devised it,
and that from the issuance of the first Ferry patent, of 1891, to the
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application for the patent in suit, June 2, 1894, no one but the patentee
came forward with such a device, the court is constrained to conclude
that it exhibits patentable invention.

The evidence introduced by defendant is mainly directed to estab
lislling the proposition that the complainants made and sold petticoated
rings more than two years prior to the date of application. The te~ti

mony on this branch of the case is conflicting. Application was filed
June 2, 1894. The burden is upon defendant to show public use
and sale prior to June 2, 1892. There is not a scintilla of evidence
that petticoated rings were made by hand. On September 30, 1891,
a manufacturer named Wilkins supplied complainants with a two-part
machine adapted for curling over the bead edgings and fastening the
rings as shown in the 1891 patent. This was the first machine for
making packing rings used by complainants. On June 24, 1892, the
same manufacturer delivered a new machine to complainants, which
was adapted to curl over a bead with a petticoat-not so long a petti
coat as shown in the patent, or as is produced by later machines, but
still sufficiently long to come within the patent. Both these machines
exist to-day. They have been put in evidence and operated. The
dates of their delivery are fixed beyond peradventure or dispute by
book entries, dated bills,liand letters. The complainants concede that
they made rings with petticoats on the second machine and sold them
shortly after its receipt. The question, then, is narrowed down to the
single issue, were petticoated rings made commercially on the first
machine? Those made on the second machine are out of the case.
The weight of evidence seems to call for a negative answer to this
question. Indeed, it would seem that such rings could not be made
upon the first machine, except experimentally by altering the adjust
ment of parts in the bead-forming portion of the machine beyond the
capacity of the mechanism, wedging the guides out of alignment, while
the subsequent passing of such experimental rings through the ring
forming portion of the machine would practically ruin the greater
portion of them. The defense of prior use is not established.

The evidence does not sustain the contention that Ferry was not
an original inventor, by reason of a certain ring alleged to have been
shown to him by the witness Hallock in February, 1890. That ring had
its edges simply turned over flat down upon the stock. There was no
suggestion in it of a bead, hollow, or collapsed. It was, as the witness
says, "practically all petticoat."

There is no force in the proposition that complainant abandoned
invention by stamping the petticoated rings made prior to the issuing
of the patent in suit with the patent date of the earlier Ferry patent,
on which they were an improvement.

Complainant may take the usual decree.
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COMPTOGRAPH CO. v. MECHANICAL ACCOUNTANT 00.

(Circuit Court, D. Rbode Island. April 4, 1004.)

No. 2,644.

1. PATENTS-INFRINGEMENT-COMPUTING MACHINES.
A preliminary injunction against infringement of the Felt patent, No.

465,255, for improvements in recording computing machines, denied on
the ground that the proofs left in doubt both the validity of claims
and the question of infringement.

In Equity. Suit for infringement of letters patent No. 465,255, for
a computing machine, granted to D. E. Felt December 15. 1891. On
motion for preliminary injunction.

Munday, Evarts & Adcock and Henry Love Clark, for complainant.
Wilmarth H. Thurston and Warren R. Perce, for defendant.

BROWN, District Judge. This suit is for infringement of letters
patent No. 465,255, to D. E. Felt, dated December 15, 1891, for im
provements in recording computing machines. The subject-matter
of claims 7 and 8 is "subtraction cut-offs." 'Claims 9, 10. 11, and
12 relate to means for returning all numeral wheels to zero.

In performing subtraction on an adding machine, the numeral wheels
are given the same movements as in addition. Subtraction is per
formed by the addition of complementary numbers. Since the nu
meral wheels rotate as in addition, the carrying-mechanism, whereby
a complete rotation of a wheel of lower order moves forward one step
a wheel of higher order, will continue to operate, and to produce an
error in the result. This error will occur at the left of the wheels
operated. The patentee says:

"Another object of my invention is to prevent the carrying of fens from
any column to the next higher whenever a subtraction is made, by means of
adding a complementary number."

Referring to the machine of a prior patent to Felt, the patentee says:
"In my former machine, the 1 carried to the next higher numeral-wheel to

the left of the highest numeral-wheel of the subtrahend was removed by add
ing a 9 to said numeral-wheel, and to all other numeral-wheels at the left of
it. To save the carrying of the 1 above mentioned, and afterward adding the
9's as above described, I provide the follOWing device."

The substance of the improvement was to provide for each carrying
mechanism an individual cut-off, so that the operator may at will pre
vent the occurrence of the carrying. It is necessary to put but one
carrier out of operation. When the operator makes a subtraction, a
lever at the left of the highest column or series of keys in which a
key is struck is pushed backward. This raises a carrying-pawl, and
thus prevents the carrying from the highest series. The defendant
shows nothing in the prior art which will accomplish all that is ac
complished by individual subtraction cut-offs.

It is quite clear that devices whereby all the carriers are simultane
ously thrown out of operation are not full anticipations, since to throw
out all the carriers would prevent the addition of complementary
numbers. Felt, so far as appears, was the first to provide a comput-
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ing machine with individual cut-offs for subtraction. He was not,
however, the inventor of the general method of subtraction by addi
tion, or of the use of complementary numbers or co-digits for sub
traction.

As appears from the specification of the patent in suit, as well as
in complainant's rebuttal affidavits, the error incident to doing sub
traction on an adding machine was one that was well known, and
whose cause, namely, the undesired operation of the carrier at the ex
treme left, was obvious. The error could be remedied by mentally
disregarding it in reading the machine, or by adding a nine to that
numeral wheel and all other numeral wheels at the left, or, as sug
gested by Grant, by turning one of the numeral wheels back one tooth
by hand. Instead of allowing the error to occur, and then correcting
it, Felt provided means to prevent its occurrence. Mechanically, the
means are very simple; and, given the idea of doing this, it would in
volve nothing more than the most ordinary mechanical skill to accom
plish it. A simple lever is provided for each carrying-mechanism,
and a finger-piece to move the lever. That part of the carrying
mechanism which it is desirable should be operated is left in action,
and that part which commits the error is stopped.

The important question in this case is whether Felt is entitled to
a monopoly in means for controlling at will anyone of the carrying
mechanisms for the purposes of subtraction. The remark from Colt's
Patent Firearms Mfg. Co. v. Wesson (C. C. A.) 127 Fed. 333, is here
applicable:

·".rhe methods of locking and of holding in and out of operative position are
innumerable, so that, unless extreme care is used in analyzing patents for
inventions relating to that topic, the rule of equivalents, as applicable to al
leged infringements, would block the path of invention to an extent wWch
would be unreasonable."

There is a very extensive discussion of this question upon the de·
fendant's brief, which leaves the impression that the question of the
patentability of this broad feature is doubtful. The idea of correct
ing this error was a familiar one, but it had not been thought desir
able to add to the old computing machine special mechanical parts
for doing it. If given a broad construction, claim 7, perhaps, would
be anticipated by the Shattuck patent, which contains means for throw
ing out of action all the carrying-mechanism simultaneously. Were
this mechanism of Shattuck's applied at exactly the right time, it would
prevent the occurrence of the undesired carrying; but it is obvious
that it would involve a mental operation in order to time its applica
tion, and it is quite probable that there are certain operations which
could not be foreseen in time by the operator. It certainly is not an
anticipation of all that is in the individual cut-offs.

Coming to the question of infringement: Felt has provided a series
of slides and levers actuated directly by the finger. These are new and
additional parts, and are used only at the times when it is desired
to subtract. In the defendant's machine, the carrying-pawl is thrown
out of operation in every actuation of the keys, whether for subtraction,
addition, or any other purpose. It is also said that the primary pur
pose in introducing the lever used by the defendant in subtraction was
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not to pennit the performance of subtraction, but to take up an extra
thro~(i)r excess of motion, so as to prevent the ratchet, lIS, from
catchmg on the pawl, 13S, and that it was afterwards discovered acci
dentally that this mechanism was capable of use for subtraction pur
pose~ ~y means of a half-stroke of one of the keys of the same series.
If.thls IS the fact, it is very doubtful if there is infringement. It is one
thmg to provide a sepatate part, or a series of stops, for the distinct
purpose of correcting an error. I t is another to utilize a part, having
a distinct function, to perform the additional operation of correcting
the carrying error. The performance of the same function is not
alone a safe test of the equivalency of mechanism. The language of
Kokomo Machine Co. v. Kitselman, 189 U. S. 8, 23 Sup. Ct. 521 , 47
L. Ed. 689, possibly is applicable: "The machines lack that identity
of means and identity of operation which must be combined with iden
tity of result to constitute infringement."

It seems hardly reasonable to hold that all computing machines,
however different in mechanical operation, however different in car
rying-mechanism, shall be tributary to Felt, so far as concerns cor
recting mechanically this well-known error, and that no one after
Felt shall be permitted to prevent the occurrence of this error by
stopping the carrier which causes it.

The defendant's lever is actuated for the purposes of subtraction
by a half-movement of one of the keys. It is the contention of the
complainant that the actuation through a roundabout connection with
the digit keys is a mere evasion. In support of this, it is pointed out
that in the Turck patent there are subtraction cut-offs actuated directly
by the finger, as in the Felt patent. Although the Turck patent does
show such a construction, it is nevertheless true that a separate finger
device is absent from the infringing machine, and that one of the pre
vious members, namely, a key, is used to actuate the defendant's lever,
which serves as a subtraction cut-off. A carrying-mechanism which
is freed at every stroke of the key is appreciably different from a carry
ing-mechanism which is freed only by a separate device. Whether
substantially different, I am now unable to determine.

As the record stands before me upon this petition, there is a serious
question raised by the contention of the complainant that Turck's de
vice is a merely colorable evasion. It is not clear upon the present
record, and is hardly a proper question to be determined upon this
petition.

Claims 9, 10, II, and 12 relate to means for returning all numeral
wheels to zero. By a single motion of the hand, the operator is en
abled to release all the wheels from the carrying-stop detents, and
also to rotate all of the numeral wheels to zero. Complainant em
phasizes this one-motion feature. The defendant contends that the
cOnnection of two shafts, one of which operates to unlock the detents,
and the other of which rotates the wheel, so that they will operate
simultaneously, was hot a patentable invention. It cites Office
Specialty Mfg. Co. v. Globe Co. (C. C.) 65 Fed. 599. A long list of
patents is also cited to show anticipation, and it is further contended
that there is no infringement of the claims. These questions are all too
doubtful to warrant a preliminary injunction.
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Without going further into the merits, it may be said that the de
fendant has shown the present controversy to be such as the courts
have usually refused to dispose of on a petition for a preliminary in
junction. It may be said, also, in regard to this case, that the de
fendant's machine is of quite a different type from that of the com
plainant, so that it can hardly be said to be in competition in the same
commercial field.

Petition denied.

KESSLER & CO. et a!. v. ENSLEY CO. et aI.

(Circuit Court, N. D. Alabama, S. D. April 15, 1904.)

1. CORPORATIONS-SUIT BY STOCKHOLDERS-RIGHT TO MAINTAIN.
While the mere refusal of the governing body of a corporation to bring

suit to redress a fraud committed against it is not a ratification of such
fraud, and does not in itself constitute a fraud against the corporation,
yet where the refusal is from proper motives, and in the interest of the
corporation, it is neither illegal nor immoral, it being the duty of such
body in general to act for the pecuniary interest of the corporation; and
where its action has been fairly approved by a disinterested majority of
the stockholders it is binding on the minority, who cannot, in such case,
maintain in their own name, on behalf of the corporation, the suit which
the majority have determined to be against its interest as to a purely
intra vires matter.

2. SAME-FRAUDULENT CoNTRACTS-POWER OF RATIFICATION.
A contract or transaction by which officers have obtained property of

a corporation by actual fraud, may nevertheless be ratified by the directors
and a disinterested majority of the stockholders where they act fairly, in
good faith, and with knowledge of the facts, and for what they believe
to be the best interest of the corporation.

S. SAME-REFUSAL OF DIRECTORS TO SUE-BREACH OF TRUST.
It is the duty of the directors of a corporation, when requested by

stockholders to bring suit to set aside a transaction by which property
was obtained from the corporation by fraud, to consider the question care
fully, and determine it solely on its merits, with reference alone to the
best interests of the corporation; and a court will not refuse to enter
tain a suit by stockholders on behalf of the corporation to redress the
fraud, where 't appears from the allegations of the bill that the action
of the directors in refusing to bring the suit was prejudicial to the cor
porate interests, that they acted negligently, or without proper delibera
tion, upon a mistaken view of the law with respect to their duty, or from
extraneous motives, since in either case their action amounted to a breach
of trust, although it is not charged that it was corrupt, or from motives
of self-interest; and to establish such facts the complainants may show
what was said as well as what was done by the directors at the time
their action was taken.

4. SAME-ACTS CREATING ESTOPPEL.
A bill filed by stockholders of a land company which owned a town site

and adjoining lands alleged that at a time when the individual defendants
were officers and directors of the company they procured a sale of all
of its property under a small judgment against the company, which they
in fact owned, leaving the company only the right of redemption; that
they subsequently procured· the conveyance of such right of redemption
by the company to trustees, in whom also had been vested the legal title,
under a trust by which property was to be sold sufficient to pay the
company's debts, when the remainder should be reconveyed; that sub
sequently defendants by fraud procured the assent of the stockholders
to the sale by the trustees of some 200 acres of the choicest land of the
company to themselves, through a second company, their ownership of
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which they concealed, for a small fraction of its actual value. It further
appeared that the trustees sold sufficient lands to pay the debts of the
company, and reconveyed the remainder, which the company accepted and
still holds. Held that, while the company was estopped by its subsequent
action from questioning its conveyance to the trustees, it was not estopped
from attacking the validity of the conveyance to defendants, in the ab
sence of a ratification or laches, and that the refusal of the directors to
bring a suit for the purpose did not amount to such ratification.

5. PLEADING-SUFFICIENCy-QUESTIONS ARISING ON DE1IURRER.
In determining the sufficiency of a bill charging fraud, on demurrer

the allegations therein are alone to be looked to, and the character of
the parties charged cannot be considered.

6. EQUITy-r~ACHES-NoTICE TO STOCKHOLDER OF CORPORATE ACTS.
In a suit by a stockholder in right of the corporation to require a

former officer to account for property which he is charged with having
obtained by fraud from the corporation while such officer, the adverse
possession of such property by defendant for a period of time within the
statute of limitations cannot be held, as matter of law, to impute notice
of the fraud to the stockholder, so as to charge him with laches, nor to
charge him with knowledge of what was done at a stockholders' meeting
which he did not attend.

7. SAME-FACTS IMPUTING NOTICE OF ACTUAL FRAUD TO STOCKHOLDER-RE
LIANCE ON INTEGRITY OF OFFICERS.

Stockholders who are complainants in a suit brought in right of the
corporation to set aside a conveyance of property from the corporation to
some of its officers are not chargeable with notice of actual fraUd, which
is alleged to have been practiced in obtaining the property, from which
laches must be imputed to them, because it must be inferred from the
allegations and silence of the bill that they had knowledge of facts which
would render the transfer constructively fraudulent, it being alleged that
they were ignorant of the actual fraud, and that the reason they did not
make further inquiries was because of their confidence in defendants and
their reliance upon their acting in good faith as trustees for the stock
holders.

8. SAME-SUFFICIENCY OF BILL--OFFER TO DO EQUITY.
A bill by stockholders to set aside an alleged fraudulent sale of prop

erty by the corporation to defendants, wWch alleges that they have sold
a portion of the property to bona fide purchasers, prays an accounting
by defendants, and offers to allow them credit for any sums expended
which will inure to the benefit of the corporation, contains a sufficient
offer to do equity.

In Equity. On demurrers to amended bill.
See 123 Fed. 546.
This is a bill by minority stockholders of the Ensley Land Company, filed

in right of the company, which refused to sue, to set aside certain transac
tions between the company and the respondents, who it is alleged, while occu
pying fiduciary relations, defrauded the corporation in the sale of 240 acres
of land, of which respondents became purchasers. On demurrer to the origi
nal bill the court held that, as the majority of the stockholders and the two
boards of directors, who refused to authorize the suit, were not charged to be
interested, or acting from improper motive, the decision, which related to a
matter intra vires, bound the minority, as it did not appear,on the facts shown
by the bill, that it was to the interest of the corporation to bring suit, or that
the directors and stockholders had not fairly decided the matter in the inter
est of the corporation; and also that the complainants had been guilty of
laches. The case is reported Kessler & Co. et al. v. Ensley Co. et al. (C. C.)
123 Fed. 547. The bill was amended in particulars sufficiently shown in the
present opinion. '.rhe respondents again demur. To distinguish the Ensley
Land Company from the Ensley Company, and for the sake of brevity, the
Ensley Land Company is referred to as the "Land Company," and the Ten
nessee Coal, Iron & Railroad Company is called the "Tennessee Company."
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T. M. Steger, Smith & Smith, J. W. Baker, and I'. 'K. Boyesen, for
complainants.

Knox, Bowie & Dixon, Walker, Tillman, Campbell & Morrow, James
C. Bradford, J. F. Martin, and E. J. Smyer, for defendants.

JONES, District Judge (after stating the facts as above). It was not
ruled on the former hearing, as complainants seem to suppose, that the
refusal of the boards of directors and stockholders, under the circum
stances stated, to bring the suit, amounted to a ratification of the trans
actions complained of; but that, in view of the case disclosed by the
original bill, the minority was bound by the action of the governing
body, which was not charged to be interested, or acting from improper
motive. It was stated arguendo that an honest and disinterested gov
erning body or majority of stockholders, if rescission would not be
advantageous or would be harmful to the corporation, might ratify
actual fraud practiced on it by an officer or director. Complainants
devote a large part of their argument to combating the correctness of
the former opinion on these points. They insist that a corporation can
not in any case ratify a transaction whereby its officers obtain corporate
property of large value by actual fraud, save by unanimous consent of
the stockholders; and that the court, by refusing to entertain the stock
holders' bill, when the corporation refuses to sue, enables the governing
body or majority to accomplish indirectly, against the protest of the
minority, that which could not be done directly save by unanimous
consent. Upon these premises they vigorously contend that the gov
erning body has no discretion to refuse to sfle in a case like this when
the minority demand it, and that their refusal to sue confers upon the
minority an absolute and imperative right, beyond the power of a
court of equity to control, to file the bill in their own name, making the
corporation a defendant.

1. There is a manifest distinction in principJe between committing
a fraud upon a corporation or piling one fraud on another by abuse of
corporate authority in vicious ratification, and the refusal by the
governing body, on proper motives, of a request of some of the stock
holders to bring suit to redress the fraud. Of and in itself the mere
refusal to sue cannot be ratification. Unless the situation has been so
changed, in consequence of the refusal, as to work an estoppel to com
plain of the fraud, the governing body may change its policy at pleas
ure. Of and in itself it is neither illegal nor immoral to refrain from
redressing a fraud by suit. In the very nature of things, a refusal, in
the interest of the corporation, to bring suit, cannot amount to a fraud
upon the stockholders. They are allowed to bring suit when the cor
poration fails to do so solely to "prevent a failure of justice:" The
failure of justice to be prevented is the failure of justice to the corpora
tion. The transaction here complained of is wholly intra vires, and in
volves private, n6t public, wrong. The complaining minority stockhold
ers and the 'other stockholders alike assert only the right of the corpo
ration. They have no independent rights against one another, or
against the corporation. The only right which any stockholder may
assert in a case of this kind is subject to the police power of the 'govern-
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ing body, jtnd, the extent of the stockholder's right is narrowed and
restrained by the fair exercise of this power.

Enforcing a corporate right, especially when, as here, the corporation
must restore the purchase money and surrender the right to enforce the
performance of other conditions of the sale in order to regain that which
it sold, may be decidedly to its disadvantage. It is frequently the
highest wisdom to refrain from attempting to redress violations of
right. Probable gain is generally balanced against probable loss.
Modern Jurisprudence assimilates corporations as~at:. as possible to
natural p~rsons in determining their discretion and! power as to such
matters. The governing body is expected, within the limits of the char
ter, by all means not violative of law and good morals, to promote
the pecuniary advancement of the corporation in its dealings, whether
with its own pfficers or third persons. Bearing this in mind, and that
it is not the fact that a fraud has been committed, but the fact of right
ful or wrongful refusal to redress the fraud, which determines whether
equity will aid the stockholder, the question is not of difficult solution
on principle. The stockholder appeals to the conscience of the chan
cellor at the very threshold of the litigation to set aside the judgment
of a corporate tribunal provided in advance, to determine primarily
for every stockholder the very question brought before the court. The
law does not presume fraud, misconduct, or infidelity on the part of
the directors; on the other hand, in the absence of showing to the
contrary, presumes that they acted rightly and properly. When the
governing body is not challenged as in any wise unfit or interested, and
no ulterior or improper mQtive is imputed to it, the decision by such a
body is prima facie right, and must stand, unless the court can see
from the facts stated in the stockholder's bill that the decision, upon
the facts presented, proves its own unworthiness-shows a failure of
justice to the corporation, if the stockholder is not permitted to sue.
The only right of the stockholder here is to show that the corporation
has been wronged by the refusal to sue, and in that event to sue for it.
Both factions have equal right to be heard on that question, not only
before the court, but before the governing body. If the corporation's
interest will not be promoted by suit to redress the. fraud, there is no
wrongful refusal to sue, no foundation for the stockholder's equity to
compel suit, and no threatened failure of justice to the corporation to
be averted. Of necessity, then, the governing body in every intra vires
matter has a discretion to determine what action to take on the stock
holder's request to sue; and when the stockholder comes into court the
first question it must determine is whether that discretion has been prop
et:ly or improperly exercised.

2. The assertion that a disinterested corporate body or majority of
stockholders of a business corporation are powerless in any case, against
the objection of a single stockholder, to ratify actual fraud, as to a mat
ter intra vires, upon the corporation by one of its own officers, by which
he obtains some of its property, cannot be accepted as a correct enuncia
tion of the law. The case in hand involves an executed sale and con
veyance of land thereunder, made under the confessedly corporate pow
er to sell land to pay corporate debts. The vice imputed to the transac
tion is that it was accomplished by actual fraud of the corporation's,
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officers who became purchasers. Individual stockholders have no such
interest in a purely corporate asset, or the undivided corporate prop
erty of a solvent, going corporation, as entitles them, in a case of this
kind, to exact unanimity on the part of the stockholders before the cor
poration can have or exercise judgment of its own as to the wisest
course to pursue with reference to a fraud concerning it. Want of
unanimity in such a case cannot dethrone the governing body, or sus
pend or repeal those provisions of the charter which define their powers
and duties, or transfer the duties and rights of the corporation in the
premises to the minority. If the interests of the corporation are pro
moted by the refusal to sue, or by ratification, it is unconscientious to
insist that it has been wronged by either ratification or the refusal to
sue. That is quite a different thing from committing or defending a
fraud. The stockholder, having only derivative and subordinate rights,
cannot force the corporation to do that which will harm it, or fairly
complain when it elects, for its own good, to stand upon the transaction,
rather than repudiate it. The books are full of cases where corpora
tions have been wronged by actual fraud of their officers. The corpo
ration may hold them to such transactions, unless the thing done is
forbidden by law, or condoning it is contruy to public policy. If the
transaction in which the officer defrauded the corporation is one into
which it might enter in the first instance, it is not contrary to· public
policy for the corporation to condone the fraudulent contract, and insist
upon its performance, on sufficient consideration and motives. The
wrong here is a private wrong, and a private person may condone a
private wrong when the rights of the public or strangers are not in
volved. All the cases admit that the person defrauded, if sui juris,
can ratify the fraud. The corporation is certainly sui juris as to mat
ters intra vires. The difference in the cases results from the view taken
of "the person" defrauded in a case of this kind. The cases which
deny the right of the governing body to ratify insist that the whole body
of stockholders make up and constitute "the person" who is defrauded,
and necessarily that unanimity of the stockholders is required to create
the assent of that person. These cases entirely ignore the nature and
limitations of the right asserted and consequences which flow from it to
the corporation, the only tests which determine whether the majority
may ratify, when fairly done, against the wishes of the minority. Here
the transaction sought to be avoided is already accomplished. Rescis
sion cannot be made by the minority, it must be effected by the act of the
corporation or of the court. The minority has only a joint interest
with other stockholders, and the disinterested majority of the whole in
terest, in the absence of fraud, bad faith, and the like, determines what
is best for the corporation. Equity in cases of this sort steps in, and
strikes down either ratification or refusal to sue, only wl.1en the gov
erning body has abused the corporation in ratifying the wrong, or in
refusing to sue, or is unfit or interested, or dominated by improper mo
tives, or has acted negligently, without the exercise of reasonable judg
ment and prudence, or in some way has been misled or deceived.

3. Complainants cite a number of cases to sustain their contention.
I t is impossible to analyze them all without unduly leng;thening
this opinion. The leading case upon which they rely is Cumberland

129F.-26
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Coal Compahy v.' Sherman, 30 Barb. 577. It was there held. that a
majority could 'not ratify a sale of land made by a director to him
self, although there might be no actual fraud. In this respect it is
directly opposed to Twinlick Oil Co. v. Marbury, 91 U. S. 587, 23 L.
Ed. 328; Hotel Co. v. Wade, 97 U. S. 13,24 L. Ed. 917; Pneumatic
Gas Co. v. Berry, 113 U. S. 322, 5 Sup. Ct. 525, 28 L. Ed. 1003. In
the latter case it was charged that defendants, who stood in fiduciary
relations, "had in their possession, unaccounted for, at least sixty
thousand dollars," derived from a lease made without authority, which
belonged to the company. There had been much dealirig with the
directors, and finally they settled with the defendants, and executed a
formal release. Under the circumstances, there being no bad faith,
fraud, or concealment charged in the settlement, the release was
upheld. The precise statement by the court in Cumberland Coal Co.
v. Sherman, on this point, is:

"But, even if the confirmation had been legally made, and by a majority of
the stockholders-which it clearly was not-when, as in this case, it must be
made by a class, the sanction of a majority could not be obligatory on the
rest; but the confirmation, to be complete, must be the joint act of the whole.
Ex parte Hughes, 6 Vesey, 622; Ex parte Lacey, rd. 628; Ex parte Jones, rd.
377; Davoue v. Fanning, 2 Johns. Ch. 264."

Cumberland Coal Company v. Sherman, is largely, if not entirely,
rested on Davoue v. Fanning, supra. In Davoue v. Fanning, Chan
cellor Kent, speaking of the Yorks Building Co. v. McKenzie, in the
English House of Lords, on a like question, said that "it is perhaps
one of the most interesting cases on a mere technical rule of law
that is to be met with in the annals of jurisprudence." He founded
his ruling in Davoue's Case upon the decisions of Lord Eldon. Chan
cellor Kent cites a decision of the New York Court of Appeals in
Munro v. Allaire, 2 Caines, Cas. in Error, 183, 2 Am. Dec. 330, and
regrets that Mr. Justice Benson, who delivered the opinion of the
Court of Appeals, "much weakened the rule in the subsequent part of
the opinion." Chancellor Kent says:

"Justice Benson makes a distinction to show that the rule thus laid down
is not to be understood in absolute and unqualified sense. A trustee, it is
said, is never to be assisted in this court by giving effect to such a purchase;
but it does not follow that chancery is bound in every case, and of course, to
annul such a purchase on the application of the cestui que trust. His wordS
are that it is not in every instance indispensable that all the cestuis que trust
should agree to waive the implied frllud. It may be sufficient fora majority,
or such other number or proportion of them, to agree as to that, according
to the circumstances of the case, it may be presumed there was no fraud in
fact." .

Lord Eldon, whose decisions are the main foundation of Davoue, v.
Fanning, declared in Sanders .y. Sanders, 13 Vesey, 603, "he had fre
qlH~htly laid. Clown as a principle in bankruptcy that, where trustees
for infants had 'purchased trust property, the court would not disturb
the .sale if it appeared to be beneficial to the infants, and would dis
turb it. if it did not appear for their benefit." That principle, his
lordship added, "though open to objection, must be. adhered to until
a better could be found." Lord Hardwicke, in Whelpdalev. Cockson,
I Vesey, 9, s. c. 5 Vesey, 692, held that a majority of the cestuis
que trust Were sufficient to establish the purchase, whether the minority
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consented or not. On a creditors' bill against executors he ordered
the creditors to elect whether they would abide by the· purchase, and
declared that, if the majority elected not to abide by it, he would
order a resale. Chancellor Kent says that case was questioned and
practically overruled in later cases. He puts his objection to it on
the ground that "it ~eems contrary to the settled rights of the par
ties; for one cestui que trust has no power to control or give away
the rights of another." It is to be observed that Lord Hardwicke in
no way denied the principle that courts, on grounds of inexorable
public policy, would set aside a trustee's purchase at his own sale, no
matter how fair and free from fraud or imposition, as a matter of
course, on seasonable application of the cestuis que trust. The diver
gence is only on the point whether the minority or majority is to be
regarded as the cestuis que trustent who may complain of the sale.
Chancellor Kent's reason for ignoring the wishes and interest of the
majority is that "one cestui que trust has no power to control or give
away the rights of another." Do we not inevitably give one cestui
que trust "power to control the rights of another" when we allow
minority stockholders to control the action of the corporation against
the wishes of the majority stockholders? Kent was dealing with
the case of cestuis que trustent whose rights against their trustee were
several, direct, and primary; and not one like this, where the right
asserted is purely derivative and joint, having to be worked out by
enforcing the right of a third person, for whom a majority of those
interested in the estate have the right to speak, and to elect not to
attack the sale, if they act fairly and in good faith. He was not deal
ing with a case which involved not merely the question of resale, but
also the disposition of the thing sold, and the abandonment of some
other contract with the purchaser in connection with it, the loss of
which might far outweigh any advantage from setting aside the sale.
The doctrine he applied was iutended as a shield for cestuis que
trustent, and not to furnish a sword with which the few may stab
the rights of the many, where all belong to a class whose correlative
rights and duties are fixed and prescribed by contract among them
selves, that the majority, acting disinterestedly and fairly, shall control.
Exacting the rule of unanimity which Chancellor Kent applied to an
entirely different case, in a case like this, is tantamount to declaring
that the majority stockholders have no rights which the minority or
the courts are bound to respect in setting aside a sale. The doctrine
is, as Chancellor Kent described it, "a mere technical rule of law,"
which ought not to be allowed in equity to override substantial justice,
or to enable a stockholder to harm a corporation, when his only
equity in the premises is to sue to benefit it.

The case in Cumberland Coal Company v. Sherman, supra, came
before the Supreme Court of Maryland, and is reported under the
title Hoffman Steam Company v. Iron Co., 16 Md. 456, 77 Am. Dec.
311, and Cumberland Coal & Iron Company v. Sherman, 20 Md. II7.
Unlike this case, it was an effort by the wronged corporation to re
scind. It presented a flagrant example of attempts by the use of
corporate power by an interested and dishonest majority to put corpo
rate assets in the pockets of some of the stockholders to the prejudice
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of the rest. Neither of those cases is authority to the point that actual
fraud of an officer may not be ratiii.ed by the governing body, or by
the vbte of a majority less than the whole number of cestuis que
trustent, if they are not interested in the fraud, and act upon good
motives and sufficient consideration. The implication from their lan
guage is to the contrary. Brewer v. Boston Theater, 104 Mass. 394,
expressly admits the right of a corporation in a case of this kind, when
it acts through a disinterested and competent governing body, to
ratify actual fraud upon it by its officer. It holds that a case like
this is an exception to the rule it lays down, and cites Great Luxem~
bourg Railway Co. v. Magnay, 25 Beavan, 586, on this point. Other
cases, of which Hazard v. Durant, I I R. 1. 195, is an example, declare
that a majority cannot "wantonly," or "willfully," or "gratuitously"
condone a fraud against the wishes of a minority. These decisions
go no further than to hold that ratification, which might otherwise
be valid when made by a disinterested corporate tribunal, is fraudu
lent as to the stockholders, unless based upon a fair consideration
moving to the corporation. The fact that harm would come to the
corporation from rescinding is sufficient consideration for ratification,
and takes the act out of the category of willful, wanton, or gratuitous
abandonment of corporate rights, or gifts of corporate property, which
at last are the things which are the essence of the fraud, of which
these cases speak, ulJon the rights of stockholders. Greenwood v.
Freight Company, 105 U. S. 16, 26 L. Ed. 961, is not in point. The
Legislature repealed the charter of a corporation. Greenwood, who
was a stockholder, insisted that the repeal impaired the obligation of
the contract made by the charter between the state and the corporation
within the meaning of the Constitution of the United States, and
insisted that the directors bring suit to test the matter. It was clear,
upon the facts stated, if the corporation had any rights, not to allow
the stockholders to sue when the corporation refused would amount
to its destruction. The comt could see on the face of the bill that
the corporation had all to gain and qothing to lose by bringing the
suit. Heath v. Erie Railroad, 8 Blatch£. 347, Fed. Cas. No. 6,306.
involved not only ultra vires, but illegal, acts, and the corrupt use of
corporate power by the wrongdoers for their own benefit. It is not
at all in point on the question here involved. Atwool v. Merriwether,
5 L. R. Eg. 649, sheds no light whatever on the principle which must
govern in a case of this kind. In that case individual shareholders,
who had been induced by a fraudulent prospectus to subscribe and
pay for stock in a corporation formed solely for the purchase of a
worthless mine from a person who, in connection with the promoter,
had hatched out the scheme to promote the corporation and have it
buy the mine, and afterwards defrauded it as to the price, on which
partial payment had been made, sought by bill in their own right to
rescind their subscriptions to the stock, and to recover what they had
paid, on the ground of the fraud, and, as ancillary relief, to rescind
the corporation's contract for the purchase of the mine, to get back
what had been paid on it, and to vvinu up the corporation. The owner
of the mine, the promoter, and the company were all made defendants.
The company had paid out on the purchase money all the payments
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made on the stock subscribed. Plainly, the complainants there as
serted direct, purely personal, and primary rights of their own against
the corporation, the owner of the mine, and the promoter. They each
had a direct, individual, and personal right to rip up and unravel the
fraud from beginning to end, regardless of anything the corporation
might wish to do, in order to get their money back. The fraud and
seasonable offer to rescind destroyed the relation of stockholder, if
it ever existed, and tore down any foundation which might otherwise
exist of any implied right of any stockholder to interfere with the
defrauded party, or to control him in dealing with a direct personal
fraud on himself. The purchase of the mine by the. corporation was
the main spring of the fraudulent contract by which the corporation
was brought into being and the complainants became stockholders,
and the stock subscription and the corporation's purchase were all
parts of one and the same fraud. It is quite clear, in such a case,
that the personal, individual rights of the party defrauded could not
be controlled or altered in any way by anything the other victims of
the fraud might wish to do as to the wrong done them. It was of such
a condition of things that Vice Chancellor Wood said:

"The whole thing was obtained by fraud, and the persons who may possibly
form the majority of shareholders could not in any way sanction a transac
tion of that kind. I think in this particular case it is hardly necessary to
rely upon that, because having it plainly before me that I have a majority of
shareholders independent of those implicated in the fraud supporting the bill,
it would be idle to go through the circuitous course of saying that leave must
be obtained to file the bill for the company."

Here, there is no majority supporting the bill. Here, the relation of
shareholders is undoubted and undisputed. Here, the rights of com
plainants are purely derivative. Here, the fraud does not go to the
existence of the company, or the contract by which complainants be
came members. The rights of the stockholders, as among themselves,
can in no wise be changed, whatever may have been the fraud as
to the sale and purchase of the 240 acres of land; for their relations to
one another were in no wise affected by it. Complainants here have,
in effect, intervened, "not as individuals, but as shareholders, in the
assertion of rights common to the shareholders, which the corporation
itself has declined to protect." Big Creek Gap Co. v. American Loan
& Trust Co. (C. C. A.) 127 Fed. 633; Dickerman v. Northern Trust Co.,
176 U. S. 181,20 Sup. Ct. 3II, 44 L. Ed. 423.

Bigelow on Fraud, vol. 2, p. 645, does not sustain the complainants.
The doctrine which Bigelow combats, and which we do not at all as
sert, is that a majority "have no right to use corporate control for the
purpose of appropriating the property of the corporation or its avails
or income to themselves, or to any other shareholders, to the prejudice
of the others." To bring that doctrine into play, the governing body
or stockholders whose act is challenged must avail themselves of the
corporate control to appropriate property to their own benefit, or to the
"exclusion" or "prejudice" of other shareholders. There is no "prej
udice" to any shareholder in refusing to sue; he is not deprived of
his "rightful share" in any corporate asset, if suit is not to the interest
of the corporation, although the result may be to leave some corporate
property in the hands of an individual shareholder who has wronged the
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corporation. On the case presented in the original bill, the body which
it is urged could not ratify was neither interested, nor improperly con
trolled, or gained anything by their decision which the corporation
lost, but only refused to sue, presumably after exercise of judgment on
the merits, because it was against corporate interests. The interest
which the minority stockholder has the right to call on the governing
body and the court to protect is the value of the interest which wiII in
ure to the corporation after striking a balance of loss or gain between
standing by or rescinding the fraucIulent transaction. He has no equity
to say to the corporation that the refusal to rescind-leaving corporate
property in the hands of a wrongdoer-to that extent "diminishes the
value of my shares," and "you must, therefore, at all hazards, increase
the value of my shares by getting that property back, though by doing
so you may entail far greater loss on the corporation and depreciation in
the value of all the shares than if you allowed the unlawful transaction
to stand." There is no "exclusion of" or "prejudice" to any stock
holder, or depriving him of his "rightful share," when the majority,
in the interest of the whole, declines to bring loss upon the corporation
in such a case. Equity is perverted when, warped by obedience to a
"purely technical rule of law," it allows the individual stockholder to
use its powers to harm fellow shareholders, as innocent as himself of
any wrong, and equally deserving of protection, in the direction of the
common enterprise. Ratification of a wrong is but the exercise of the
rights and liberties of the person wronged. It is one of the powers
and incidents of ownership. The right may extend to actual as well
as constructive fraud. On principle, how can the 'presence of fraud
vel non in the transaction determine the ownership of the thing fraud
ulently obtained, or who may ratify the fraud? Upon what principle
of logic or reason can a disinterested majority, acting fairly, be con
ceded the right to condone a constructive fraud, and yet be denied
the right to condone actual fraud? It is wholly immaterial in ascer
taining the owner of a thing wrongfully taken, or who has power to
ratify the fraud, whether its possessor was deprived of it by construc
tive wrong or by actual fraud. The law itself determines in this
case. The corporation is the person who was defrauded-the person
who, as to matters intra vires, may ratify or condone the wrong done
the corporation. There can be no doubt as to this when we consider
who the stockholders of a business corporation are, the purpose and law
under which they associate, and the inevitable implications which result
from such association, as to their power to speak for the corporation.
They form their relations to each other and the corporation voluntarily,
by contract, and for the financial gain of the body as a whole. They
contract to submit to the choice and direction of the majority, within
certain limits, as to the redress of wrongs to the entity called the cor
poration, which equity regards as wrongs to the stockholders, solely be
cause they are the ultimate owners of the property of that entity. The
law provides corporate tribunals to determine, among other things, as
to the ratification of such wrongs. The stockholders elect the persons
who constitute this tribunal, to whose decisions they voluntarily contract
in advance to submit. The rights of persons thus associated by con
tract, as against each other, about a matter purely intra vires, in the
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direction of the common agent, in furtherance of a joint purpose, de
pend upon entirely different considerations from those which govern
courts in passing upon the rights of ordinary cestuis que trustent to
control one another as to ratification of fraud upon their rights by a
trustee. In the latter case the minority cestuis que trustent have sev
eral, direct, and independent rights against their trustee, and have no
binding contract between the majority and themselves that the ma
jority, when acting fairly and in good faith, shall settle such questions;
and the law as to them has not authorized any tribunal other than the
courts to intervene, and, when acting fairly, to bind the minority, under
any circumstances, to any extent, in the decision of such matters.

Less than 50 years ago the Supreme Court of this state held that
the owners of a steamboat, whose crew willfully ran down and sank
a flatboat, were not responsible for the wrong. It held, likewise, that
a corporation could not commit a libel, or be guilty of malicious prosecu
tion. In applying the doctrine of ultra vires, it held that a charitable
corporation which loaned out its funds for investment could not re
cover the money either under the contract or in an action for money had
and received. These rulings largely represented the doctrine prevailing
in those days. What court would now think of measuring the rights
and liabilities of corporations in that regard by the old decisions?
Courts of law and equity have constantly expanded or contracted the ap
plication of old and general principles to meet the exigencies of mod
ern corporate development, and in properly adjusting the changed
rights and relations born of new conditions. "The sound administra
tion of justice" will be best promoted by equity's so molding its decrees
in cases of this kind as not, on the one hand, to give such effect to mere
ly technical consideration of the nature of the artificial person called the
corporation, as will improperly hamper the conduct of its business;
nor, on the other hand, to enable the governing body to oppress or in
jure creditors or stockholders who are, in equity, the real owners of
the corporate property. Pomeroy's Eq. § I I 1.

4. On the case made by the original bill it was quite plain that the
application to sue was properly denied. It did not appear what was
the value of the different undertakings of the Ensley Company, and
hence it was not shown that the sale of the lands was for an inadequate
consideration, or that it was to the interest of the Land Company to
rescind. Vested rights of creditors would have been interfered with,
and the corporation put in peril, by ripping up transactions which re
sulted in the trust deed. It did not appear that the refusal to sue was
not the result of the exercise of judgment on the merits. It was only
stated that there was a refusal to hear and to sue. It is now shown that
the Tennessee Company has paid off the debts of the Land Company,
and the property has been reconveyed to it freed from the trust. It
is now alleged that "none of the defendants"-which includes the Land
Company-ever treated the proposition of the Ensley Company as
binding, but that it had been in fact waived or abandoned by mutual
consent, and that improvements actually made on the land and indus
tries attracted there, with the exception of a few houses built by re
spondents" were not due to any effort or investment by the Ensl~y Com
pany, but were caused by the location of the steel plant. On the case
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as now stated the real consideration for the sale of the lands, charged
to have been accomplished by deceit practiced by respondents while
they exerCised the powers of ·the corporation, was $20,600, at a time
when the lands were worth over ten times that sum. It now appears
that the directors were informed by one of their own number, when
urging before the directors' meeting that suit be brought, that the di
rectors and officers of the Ensley Land Company had "fraudulently
acquired the choicest and most valuable parts of the lands of that com
pany, worth over two hundred thousand dollars, for about eighteen
thousand dollars," and in causing the conveyances complained of reo
spondents had been actuated in their own interest ·and for their own
benefit. The bill does not profess to state all that took place at the di
rectors' meeting, but it does specifically declare that "the only reason"
given by the majority for opposing the suit by the Land Company was
that "such suit by the company might do the defendants with whom
the directors and stockholders sustained business and personal rela
tions great injury by charging them with having committed a fraud on
the company,and that they were unwilling, by reason of their personal
relations with defendants, to vote that such a suit be brought against
them by the company; that, if any stockholder had a grievance, the
courts were open to it." It is further alleged that the application to the
other board of directors and stockholders was rejected "for the same
reason assigned above."

Under such circumstances is the court authorized to go behind such
action of the stockholders and directors, not charged to be interested
or acting from selfish motives, as to a matter intra vires, and overturn
their decision? It cannot be denied upon the facts stated that it was
to the interest of the corporation to bring suit, nor could there be doubt
among fair and reasonable men what course fealty to the corporation
demanded at the hands of the governing body. Boards of directors
occupy fiduciary relations to the stockholders, and are bound to exer
cise care and diligence proportionate to the importance of the matters
committed to their charge. Although equity will not remove a director
who is a statutory fiduciary, as it would an ordinary trustee, it will not
hesitate in proper cases to enjoin a director, or to set aside acts of mis
conduct amounting to a breach of trust, which oppress a stockholder
or militate against the well-being of the corporation, as well as to hold
him personally accountable therefor. "Vant of proper care must not
be confounded with honest mistake of judgment. Denial of request to
sue without passing judgment on the merits must not be confused with
the exercise of judgment as to the merits of the suit. The decision
witli which we are here concerned does not involve peculiar skill in art,
trade, or business, knowledge of markets, capacity to direct labor or
skill or to cope with financial and industrial situations, or the doing of
any of the things required to accomplish the mission of the corporation,
which, in a qualified sense, are sometimes denominated the "legislative
functions" of the corporation, and go to make up what is properly
termed "corporate administration." The matter concerns the exec
utive or ministerial, rather than the legislative, function of the cor
poration. When all disinterested and fair men, upon the facts upon
which the directors' act is challenged, would reach the conclusion that
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the decision not to sue was improper, and greatly prejudicial to corpo
rate interests, and it appears that the directors have been negligent, or
have not deliberated or passed judgment on the merits of the question,
and refused to sue for some extraneous reason, or upon a mistaken view
of the law, the court cannot refuse to intervene, although the directors
may have been honest and disinterested. Ga.mble v. Q. C. W. Co., 123
N. Y. 99, 25 N. E. 201,9 L. R. A. 527; Briggs v. Spaulding, 141 U. S.
147, I I Sup. Ct. 924, 35 L. Ed. 662; Hollins v. Brierfield Coal & Iron
Co., 150 U. S. 385, 14 Sup. Ct. 127,37 L. Ed. 1113; Griffin v. Pringle,
56 Ala. 492; Hun v. Cary, 82 N. Y. 74, 37 Am. Rep. 546; Pomeroy's
Eq. Jur. § 1070.

Respondents insist, "where the directors and stockholders have the
power to act, and are not adversely interested to the company, nor act
ing from selfish interest, the motives which led them to decide as they
did cannot be inquired into." It is urged that it is improper to inquire
into their motives for the same reason which forbids inquiry into
the motives of members of the Legislature. The functions of directors
and legislators in matters of this kind are unlike. Within the limits
of the Constitution the legislator's discretion is absolute and irrevisa
ble. Within the limits of tHe charter, which stands for the constitution
of the corporation, the directors have no unlimited discretion about
ratifying a fraud or refusing to redress it. They have no unlimited
"power to act," and to bind their constituents, as the legislator has
within the limits of the Constitution. They have the undoubted power
to pass upon the question of redressing frauds upon the corporation,
but it is a qualified authority, in the employment of which they must
use diligence to learn the facts, and exercise reasonable judgment upon
the merits of the matter. If they act upon such matters negligently,
without considering the good of the corporation, and are moved by
extraneous considerations to wrong and injurious results, they commit
a breach of trust. The directors under no circumstances have the
right to gratuitously and capriciously abandon or give away the rights
of the corporation, either to a stockholder or to a stranger. Whenever
it clearly appears that they have done so, a clear breach of trust is
shown, and the courts will disregard such action. The directors have
not been vested with power to do such a thing "in any event." It is
without the limits of the powers or discretion granted by the charter.

In complaints of this kind the decision of the court will turn mainly,
and generally entirely, upon the rightfulness and propriety vel non
of the action taken in view of the situation upon which the directors
acted. If the situation clearly justifies the action of the directory, or,
on the other hand, clearlv shows that it was a breach of trust, the
motives which inspired them either way, whether good or bad, are en
tirely immaterial in either case. Right action, though from bad mo
tives, wiII not be disturbed, "for in equity, as at law, a fraudulent intent
is not the subject of judicial cognizance, unless accompanied by wrong
ful act." So, also, where the action taken is plainly negligent and un
justifiable, good motives will not sustain it; since a breach of trust can
not be upheld in equity by showing that it was committed from good
motives. It is only "when the action of itself is lawful" that the case
falls within the rule of Oglesby v. AttrilI, 105 U. S. 609, 26 L. Ed.
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r r86, that inquiry will not be indulged as to the motives :with which it
~as done. There are many situations which are not so marked as to
clearly point out and prescribe the duty of the governing body, leaving
the question whether their action was a proper corporate determination
or not to depend upon other considerations. In such cases the dis
sentient stockholder, to repel the presumption otherwise indulged that
the decision was a proper corporate determination, may show that the
directors abdicated their function bf passing judgment, and neglected
to exercise diligence and care in ascertaining the truth as to the cor
porate matter with which they dealt, and that allowing the decision to
stand will work wrong and oppression to the stockholder. In such
cases the court must exercise an independent judgment of its own as to
the propriety of the decision of the directory; and the dissentient
stockholder, in this connection, unquestionably has the right not only
to show the real situation with which the governing body dealt, but that
in dealing with it it pretermitted the question of corporate interest, and
did not pass upon the merits, but, without considering either, acted
wrongly under the pressure of other motives. To this end he may
show what the directors said, as well as what they did, at the meeting
which took the action complained of. Such declarations, of course,
are not necessarily binding upon the court, but may, when taken in
connection with other facts and circumstances, be given such weight
as they deserve in view of all the surrounding circumstances. The
amended bill makes it plain that there could be no reasonable room
for doubt as to the duty to sue, and, further, that the refusal to sue
was not due to the conviction that suit was uncalled for, or not ad
vantageous to corporate interest, but resulted either because the di
rectors were unwilling, for personal reasons, to litigate with those whom
it was their duty to bring before the court, or that they were laboring
under a mistaken view of law that they had no duty in the premises,
and that the rights of stockholders could not, in any event, be affected
by their refusal to act. Under these circumstances the refusal to bring
the suit was a breach of trust, and does not bind the stockholders, and
furnishes no reason why the court should refuse to entertain their bill.

5. It is urged, if the court entertains a bill of this kind at the
instance of minority stockholders challenging the action of the direc
tory, as to matters purely intra vires, when the directory is not
charged to have been interested or to have acted from selfish motives,
it puts it in the power of any dissatisfied stockholder to substitute the
court for the board, and embroil the corporation in litigation over the
merits of every internal matter about which the stockholders differ,
although the directors have properly determined it, and their action be
proved to be wise and prudent. To justify refusal to entertain a
bill making charges like this, the court would be compelled to hold that
a disinterested governing body, not actuated by selfish motives, could
not commit a breach of trust as to matters intra vires. This, we have
seen, they can do, although honest and disinterested, when they act
negligently, and do not exercise common prudence in passing judg
ment on the matter which they are called upon to decide. If the law
were otherwise, disinterested directors, not acting from selfish motives,
would be absolute dictators as to all matters intra vires, and there
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would be no remedy, although they wete negligent, whereby great
wrong and oppression were inflicted upon the stockholders. Besides,
will it do to say that the directors are not acting from selfish mo
tives when, from considerations of personal regard for wrongdoers,
or disinclination to incur their enmity, they pass over the merits of
a suit, and decline to bring it, in disregard of their official duty?
Moreover, the governing body is under no necessity, unless it chooses
to take such burden, to take part in the litigation at large, or to risk
the vindication of its decision upon the facts stated by its adversa
ries, as it necessarily does when it allows the matter to be tested on
demurrer to the bill. If the action of the directory is proper, regard
less of the merits of the original controversy between the stockholders,
and its position has been misstated, the directory, by interposing a
proper plea to the whole bill, disclosing the real truth, may confine the
litigation to that question alone. The court would ordinarily set the
case down for hearing, in the first instance, on that plea, and, if the
proof sustained the plea, that would end the litigation. The Land
Company has not availed itself of this right. It has answered, in
substance, that it knows nothing about the frauds, and can neither
admit nor deny them. The answer, of course, cannot be looked to in
passing on the demurrers of the other parties. If it could be looked
to, it would show a plain case of utter indifference to corporate in
terest and negligence in the discharge of duty in refusing to bring
a suit, when the directors knew nothing about the merits, and the
charges, if true, made it the manifest duty and interest of the corpo-
ration to sue. .

6. The Land Company lost title to its land by the sale under the
Warner judgment. Mrs. Warner conveyed to the Ensley Company,
which in turn conveyed to Barker and Bowron. The conveyance to
them, together with what was done under color of the proceedings of
the stockholders' meeting of January 25, 1898, resulted in the trust
and legal title in Barker and Bowron. The Tennessee Company, for
the Land Company, afterwards paid a large sum of money, which
liqtlidated the debts of the Land Company, and thereupon the trus
tees conveyed the lands to the Land Company, which now claims
and holds them through and under these conveyances. The Land
Company for years has acquiesced in the several transactions, avail
ing itself of their benefit, dealt with the trustees, inevitably made
some sort of settlement with them, and took title in subordination to
them, unquestionably after full knowledge of the facts. The Land
Company and all claiming in subordination to it are now estopped
to assail these conveyances. "A court of equity does not listen with
much satisfaction to the complaint of a company that transactions were
illegal, which had its approval, which were essential to its protection
and the benefits of which it has received." 113 U. S. 327, 5 Sup. Ct.
525, 28 L. Ed. 1003. Besides, respondents claim and have no estate
or interest in this part of the lands, and the rights of the parties
could in no way be advanced by setting these transactions aside, or
decreeing that the trust has ended as to them, or that respondents
held whatever interest they acquired in them in trust. The bill
itself shows that the trust has ended as to this part of the lands, and
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all the equitable and legal estate is already back in the Lan<1 Com
pany.

7. The right of the Land Company to assail the title to the 240
acres of land bought from the company's trustees by Ramsey and
McCormack and the Ensley Company, or to hold the trust~es to. ac
count for other portions not reconveyed, depends upon consIderations
not applicable to the rest of the lands. Barker and Bowron's convey
ances of these 240 acres of land to respondents form no part of the
chain of title of the Land Company. It neither took nor holds any
of its property in subordination to these conveyances. It occupies
no inconsistent attitude in assailing them. The retention of the pur
chase money while respondents were in control of the Land Company,
or their knowledge of the matter, cannot, of course, be imputed to
the Land Company, as evidence of ratification or. estoppel. It has
done nothing, so far as appears by the bill, which shows any intent to
ratify the acts of the trustees in this particular, or which estops the
corporation from assailing them. These conveyances may be rati
fied if the majority, upon sufficient consideration, after full knowledge
of the facts, deliberately take such action. Until such action, the
corporation, within any period short of the bar of the statute of
limitations, before inaction with knowledge has built up an estoppel,
can assail these conveyances for fraud; and the complainants may
assert its rights in this respect if the action of the governing body,
in refusing to sue, does not foreclose them, which, as we have seen,
it does not, and they have not been guilty of laches.

8. The purpose and motives of the respondents throughout all the
stages of these transactions are bitterly assailed both in the bill and
in the argument of counsel. It is not to be gainsaid that a positive
charge of .fraud, though on information and belief, must be accepted
as fully on demurrer as though made on positive knowledge. It does
not suffice, however, to charge fraud as a mere conclusion of the
pleader, but the facts out of which it arises must be stated. Where
the acts and transactions upon which are based the bad motives as
cribed are fully set forth, the court will look to all that is detailed to
determine whether the inference of fraud is well founded, no matter
how positively it is charged in general terms. It is not true that
there was studied concealment about the whole matter from the in
ception of the transaction. The situation of the Land Company for
some time before the sale under the \Varner judgment, in the then
condition of the times, must have impressed everyone who knew
anything of its affairs that something must soon be done to prevent
a race of diligence among its creditors, which might start at any time,
and result in ruin of the enterprise. The inevitable inference from
complainants' bill, which for some reason does not inform the court
as to complainants' knowledge on these points, is that the complainants
knew at the time of the critical condition of the corporation, though
they.may have been unacquainted with the details or the proximate
amount of its debts. The just inference is that they knew of the sale
under the Warner judgment shortly after it occurred. If the title
had been taken directly to the Land Company after the sale under
the Warner judgment, or when there was redemption from it, as
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complainants insist ought to have been done, it would have accom
plished no useful purpose, and would only have invited other sales.
Complainants, who appear to be men of affairs, would hardly have
insisted at either time that it was wise to take the title directly in the
name of the Land Company, when there were numerous creditors,
some of whose debts were already in judgment, ready to pounce upon
the property. In order to extricate the enterprise from its difficul
ties, it was necessary to put the property, if it could be done, in a
situation where individual creditors could not redeem on their own
account alone, or to the disadvantage of other creditors, so as to force
some common agreement with alL It was manifestly the part of
wisdom to induce creditors to consent to put the lands in the hands
of trustees, and to wait until they could sell the lands in the ordinary
way, rather than to attempt to meet the demands upon the corpo
ration by forced sales at ruinous sacrifice. Ramsey made his proposal
at an annual meeting. The publication of notice thereof in a Bir
mingham paper, though the meeting itself should have been held at
Ensley, certaiuly gave more publicity to the call than if the publi
cation had been made at Ensley, a neighboring, and much smaller,
but most closely connected, business town. The bill shows the place
of meeting fixed by the by-laws. There must have been a time
fixed for the annual meeting, and the law imputes knowledge of this
time to every stockholder. Nothing was done beforehand which
tended to prevent a general attendance of stockholders at that meeting.
On the contrary, there seems to have been a purpose to secure a full
attendance. McCormack certainly intended to make his proposal,
whatever his secret purpose in making it, at the meeting thus called.
The president, at the beginning of the meeting, reported the diffi
culties of the corporation, and submitted his plan for surmounting
them. There was opposition to McCormack's proposition, and, doubt
less, discussion of it, since a resolution was adopted concerning it, and
30 shares of stock voted against it. It would have been an act of
inconceivable folly on the part of a reasonable man, as Ramsey and
his associates must be presumed to be, after he proclaimed in open
meeting in the most formal way that he was acting in his own behalf,
and setting forth the numerous things he proposed to do on the prop
erty for which he made his offer, in order to give value to the rest,
afterwards to attempt to falsify his act and plan, and deceive the
stockholders as to it, by causing an entry to be made on the minutes
that some one else made his proposition, when he was well aware that
everyone who attended the meeting would know that the statement
was false. All these occurrences related to important matters made
at a time in the history of the corporation, when they were sure to
attract attention among the stockholders.

The fidelity of one of the trustees selected to carry out the scheme
is in no wise assailed by the bill, but it is alleged he was an honest
man, and thought he was doing what was best for the corporation.
It would be strange, if the plot was conceived as far back as stated,
that such plotters would have selected an honest trustee to intervene
between them and their evil purpose in getting the title in Mrs.
Warner and putting it out of her and into the hands of the Ensley
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Company. Is it natural, if such was their aim, that they would volun
tarily have interposed a stumbling~block to the accomplishment of
their designs in the person of an honest trustee, when they could as
easily have selected a pliant instrument? The interposition of the
Ensley Company as a conduit of title to the trustees, and the pur
chase of the town site from these trustees, by this same Ensley Com
pany, which, just prior to that, had conveyed the property to these
trustees, and that, too, in the face of the fact that a proposition to
buy this same property had been made by Ramsey and associates,
with whom the stockholders recolllmended the trustees to trade, was
sure to excite and stimulate inquiry as to who promoted the Ensley
Company, the purpose for which it was formed, and how the Ensley
Company induced the trustees to sell to them the very property which
the stockholders recommended the trustees to sell to Ramsey and as
sociates. Anyone knowing the facts-and stockholders were sure
to know them-would instinCtively connect Ramsey and associates
in some way with the Ensley Company. The transaction, instead of
concealing their identity, tended to divulge it. It seems almost in
credible that sensible men, as we must presume respondents to be,
would have adopted such a contrivance as holding out any hope of
successfully veiling their scheme of obtaining the property for them
selves and concealing their identity and interest from the knowl
edge of the stockholders, if they were actuated in the transaction by
the motives and purposes now imputed to them. The subsequent
conduct of McCormack and associates is utterly inconsistent with such
a theory. About a month after McCormack made his proposal at
the adjourned annual meeting, he and Ramsey openly purchased in
their own behalf and name 10 acres of land from the trustees in the
heart of the town site, including the hotel and other prominent build
ings thereon, acting openly in taking possession, and spreading their
deed upon the record. Shortly afterwards, they purchased in their
own names 10 acres more from the trustees in another part of the
town, and again put their deed on record. That part of the bill which
sets forth notice of the published meeting at Birmingham makes as
part of the bill a copy of the minutes, which contains a notice, signed
by the president and secretary, addressed to the stockholders, stating
that they would be asked to consider at the annual meeting a plan
looking to the sale of the land by the Land Company, and that, as an
incident to this, the stockholders would be asked to pass upon the
policy of relinquishing the statutory right of redemption, etc. This
circular further stated that a plan had been devised for dealing with
the company's affairs which it was believed would prove satisfac
tory, and would undoubtedly redound to the interest of the stock
holders, and concluded by urging attendance of all the stockholders,
"as matters of vital importance" would be transacted at the meeting.
The bill is silent whether this circular was ever issued or not, or
whether complainants knew of it at or about that time. The language
and posture of this circular copied verbatim upon the minutes, to
which every stockholder had the right of access, immediately at the
foot of the notice which was published, signed by the officers of the
corporation, and addressed to its stockholders, leads to the conclusion
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that it was intended for publication along with the formal notice for
the meeting, which it is admitted was published, if, indeed, this
circular was not in fact issued and published-a point the allegations
of the bill do not settle. Whether or not it was published and sent
out, its appearance upon the minutes shows the plan of liquidating
the affairs of the company was not kept a guarded secret, but openly
spread on the minutes at least, before the meeting at which it was
expected to present the plan, and more than three weeks before it was
actually presented to the assembled stockholders. Is it not a most prob
able and reasonable presumption, under these circumstances, that the
matter had been discussed with creditors, and at least with some of the
stockholders, beforehand, and that the steps taken just prior to the
meeting were generally known to the creditors, if not to the stock
holders generally? It is not certain from the allegations of the bill
whether it intends to deny that a resolution was passed, as the minutes
show, accepting McCormack's proposition under the name of the
Ensley Company. May not the discrepancy in the state of the title,
as stated, at the time the meeting was held, be reasonably and fairly
accounted fOr on the presumption that the conveyances to the Ensley
Company, and by it to Barker and Bowron, were but advance steps
to put in operation the plan already agreed to by creditors, and not
thought to be objectionable to the stockholders, in an honest effort
to extricate the corporation from its difficulties, and save something
to the stockholders? The Ensley Company after getting the Warner
title, almost immediately conveyed all the lands it had bought, at
about cost, to Barker and Bowron, with whom there had been,
evidently, an understanding that the title should be transferred to
them, and they would stand seised for the creditors and stockholders.
As the law devoted the property to the very trust under which Barker
and Bowron acknowledged they held it, the dealing with the Warner
title, of itself, neither could nor did harm the corporation.

It is urged there was fraud in using the money of the Tennessee
Company in redeeming the lands and getting them into the hands of
the trustees. But how? If the Tennessee Company owed the Land
Company, as charged, it was proper to use the money of the former
company to protect the property of the Land Company in that way.
If the Tennessee Company did not owe the money, directors could
borrow from it, or might use their own money for such a purpose,
without being guilty of the slightest misconduct. It is evident, whoso
ever's money it was, the Land Company has had an accounting as to
it. That is an irresistible inference from the allegations and silence
of the amended bill on these points. The correctness of the statement
that the Tennessee Company would have come to the rescue and
prevented the sale if it had been informed is overthrown by the fact
that it did not do so, and allowed the property to remain in the hands
of the trustees for some time, to be disposed of by them in meeting
its debts. How long, the bill for some reason declines to inform the
court.

Shook's statement as to the condition of the title, which was literally
incorrect in several particulars at the time he made it to the stock
holders. though not substantially erroneous as a general statement of

'- ..
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the condition of its affairs, could hardly have misled or been intended
to mislead anybody as to its soh-ency and the sore straits to which it
was reduced. When a meeting of business men is told that it is pro
posed to relinquish the "statutory right of redemption" in property,
the ordinary stockholder understands that his property has been sold,
and nothing remains but the right given by the statute to get it back
by paying the debt for which it was sold upon the terms prescribed by
the statute.· There were directors in the several boards of the Land
Company during the next four years, who are not charged with com
plicityin these transactions, who were under duty to protect its inter
est, who certainly knew of the purchase at the time, and, as the court
must suppose, were well acquainted with the value of the property
sold. Is it reasonable to suppose. that they would remain silent, and
take no steps to protect their company, if they believed it had been
wronged? McCormack and Ramsey, leaving out all question about
the value of the undertakings in behalf of the Ensley Company, paid
more for the 240 acres they purchased than the whole 3,700 acres
brought under execution sale the year before. The Tennessee Com
pany, which is the largest stockholder in the Land Company, certainly
knew of these sales about the time they happened. It was at least
watchful of the interest of the Land Company. It paid a large sum
of money for it to the trustees, procured a conveyance from them
to the Land Company, and for the Land Company, and, by its au
thority, settled with these trustees, at least for the property then in
their hands, and doubtless knew what they had done with other por
tions not reconveyed. Yet, so far as the bill shows, neither that
company nor any of the disinterested members of the boards of direct
ors have, even to this day, made any complaint, or otherwise chal
lenged any of these dealings. Much stress is laid upon the fact that
the respondents, in acting as they did, while officers of the Tennessee'
Company, which was the majority stockholder of the Land Company,
breached their trust to it. So far as that phase of the matter is
concerned, the Tennessee Company alone can complain, and its atti
tude, as shown by the bill, for nearly four years prior to its filing,
is certainly not one of disapproval or dissent. Whatever be the correct
view, these transactions are certainly of no moment now, save as
they shed light upon the bona fides of the purchase of the 240 acres.

In the light of all these things, but for the explicit statement that
respondents concealed from the stockholders knowledge of the com
ing of the steel plant, and did not advise the trustees of the peculiar
value of the lands sold-the town site-in view of the great increase
in price which would naturally take place when the plant was built,
the court, giving the conduct of the respondents the benefit of the com
mon presumption in favor of the rectitud~ of men's intentions, would
have no hesitation in saying, on a fair construction of the averments
of the bill, that the respondents were not endeavoring to pave the
way for their own aggrandizement in these transactions, but were
rather honestly striving to extricate the property, as best they could,
from its difficulties, and save it for the stockholders, and that in ac
complishing that purpose they were either ignorant of the trammels
which the law puts upon trustees in dealing with their cestuis que
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~rustent, or else, having acted openly, and with no bad motive, in the
interest of the corporation, relied on their associates to approve what
they did. On the positive charge as to the deceit and concealment,
it must be held on demurrer that actual fraud was practiced in these
~;urchases; but it is not inconsistent with the facts detailed to pre
sume that the temptation to depart from rectitude came and was
jielded to in the interval elapsing between the lodging of the title in
Barker and Bowron and the meeting of the stockholders.

Much has been said by counsel on both sides in this connection, as
lO the right of the court to look to the character of the respondents
in determining the motives for their acts. There may be cases where
a judge may avail himself of personal knowledge of the high character
of litigants, in passing upon the motives of their acts, in cases before
him. This is not such a case. The question on demurrer is not wheth
er the respondents are guilty of fraud, but whether, upon the allegations
of the bill, fraud has been well charged. On an issue of this sort char
acter sheds no light and can have no influence. Men of high character
can commit fraud, and such men, though entirely guiltless, may be
charged with fraud.

9. The next important question is whether the complainants have
been guilty of laches, and, in that connection, the proper construction
of the allegations of the amended bill. Is a stockholder, in a case like
this, on an issue of laches between him and a fiduciary alleged to be a
possessor mala fide, charged, as a matter of law, with knowledge or
notice of the possession of parcels of corporate property by an officer
or director, or thereby put under duty to trace how such officer holds
the property and how he acquired it, as soon as he knew or should have
known of such possession? If he has knowledge that his fiduciary has
committed constructive fraud, does that knowledg-e charge him, with
out more, with actual knowledge or notice of the fraud or deceit in ob
taining title or possession of the property? Some of the English au
thorities hold that it is no part of a nonmanaging shareholder's duty
to look after the management of the corporate property, nor is it suf
ficient to show that he might have become acquainted with it. It
must be shown that he did so. The American authorities generally,
and certainly the courts of the United States, hold that "means of
knowledge plainly within the reach of stockholders by the exercise of
the slightest diligence is, in legal effect, the equivalent of knowledge."
There is, however, no presumption of law that an absent stockholder,
on an issue of laches between him and his fiduciary, either knew or
did not know what was done at a regular or adjourned meeting of stock
holders, which he did not attend, or as to the disposition the managers
of his corporation have made of parts of corporate property in the
conduct of its business. Such issues are to be solved as inferences of
fact, in view of the comparative magnitude or insignificance of the
transactions complained of, the openness and publicity attending it,
the volume and nature of the business of the corporation, the extent
of the territory in which its operations are carried on, the place where
the transaction occurred, the value of the stockholder's interest in the
corporation, his presence or absence from its home, the nature of
his own pursuits, and all the surrounding circumstances which throw
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light upon the question. With the vast multitude of corporations cov
ering every field of business and industry, and the vast nU111ber of stock
holders scattered in different parts of the country, at a distance from the
operations of the corporation, and the frequent recurrence (sometimes
by design and sometimes otherwise) of improper transactions which
militate against the interests and rights of minority shareholders, it
would not be promotive of justice, when the cestui que trust seeks to
call his trustee to account, to hold, as matter of law, that adverse pos
session of a portion of the corporate property by an officer or agent
of the corporation, for a period short of the bar of limitations, of itself
charged the stockholder with notice or knowledge of how and when the
property was obtained, or imputes to him knowledge of what was done
at stockholders' meetings, which he did not attend. Laches is the
creature of circumstances. It is inaction when, in good conscience,
there should be action. Inactivity, when it is not blamable, is not
laches. No one can be charged with negligence in the assertion of his
rights unless he knew them, or is blamable for not knowing them.
There is no such thing as acquieScence in a wrong unless there is
notice or knowledge of that wrong. It must be remembered, in con
struing the amended bill, that it was intended to repel inferences of fact
which the court felt compelled to draw in the particulars pointed in the
former opinion. Nevertheless, the amended bill is still silent concern
ing many important questions of fact then discussed. The amended
bill does not tell when complainants first learned of the plan of the presi
dent to put the property in the hands of trustees; no intimation is
given of the date when the steel plant was erected, or when complain
ants first learned of the fact. The court is not informed when the
Tennessee Company paid off the debts of the Land Company and its
property was reconveyed to it, or what took place between the Land
Company and its trustees as to the various transactions had by the
trustees in disposing of the property which came into their hands.
Nothing is stated as to when complainants first learned what took place
at the stockholders' meeting of January 25, 1898. The general allega
tions of ignorance that Shook and McCormack had acquired the
Warner judgment, that the sale was not necessitated by pressure of
creditors, that the Ensley Company was organized for the benefit of
respondents and they were acting adversely, is, by the language of the
denials, limited to any period prior to the stockholders' meeting of Jan
uary 25, 1898. For aught that appears, one of the complainants now
before the court may have been one of the holders of the 30 shares of
stock which voted against McCormack's proposition. The court is
bound to presume that complainants knew of the constructive fraud on
the part of the respondents in the purchase of the 240 acres of land at
least shortly after these transactions happened. In this respect the
amended bill is not materially different from the original bill, save
in the statement that no change has taken place which would make it
inequitable to rescind.

Giving due weight to the studied silence of the amended bill in the
particulars pointed out, in what attitude does it place the complainants
as to knowledge or notice of the deceit and concealment, the actual
fraud charged, in the dealings with the trustees and stockholders, as
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to the purchase of these 240 acres of land? Complainants knew, as
must be inferred, long before the bill was filed, of the constructive
fraud. They had ascertained who the Ensley Company was~ They
knew the steel plant had been built, and when; presumably a short
time after the sale. They knew there had been a subsequent rise in the
values of the property sold. They knew what property had been sold,
and how it was situated with reference to the steel plant. The bill,
however, avers explicitly that there were no records on the books of the
Tennessee Company or of the Land Company which would have dis
closed the actual fmud charged, or put the Land Company, or any of
its disinterested officers and stockholders, on inquiry. Complainants
aver explicitly that they never entertained suspicion of the good faith
or rectitude of the defendants in the transactions complained of, but,
on the contrary, trusted and confided in them until put upon notice by
a speech made by one of the defendants, the substance of which is given,
at Ensley, about July, I90l, when they commenced to prosecute inquiry,
etc. They aver that they were ignorant of the actual fraud for these
reasons. Do the facts admitted by the bill, fairly construed, disprove
or overthrow the last assertion? Conceding that the respondents knew
of the proceedings at the stockholders' meeting, and that the Ensley
Company was in possession of the lands bought by it, and McCormack
and Ramsey were in possession of the 20 acres bought by them, and
also when the steel plant was erected, does that charge complainants
with knowledge that respondents concealed or withheld knowledge of
the expected building of the steel plant from their fellow shareholders,
or from their trustees when they purchased from them? Certainly the
possession of the land did not give notice of the actual fraud. It shows
only a constructive fraud. A purchase by a trustee is not necessarily
fraudulent in fact or in morals. Complainants might have been wil
ling to waive a fair purchase from their trustees, when they would not
have been willing for the purchase to stand, if they had known it was
tainted with actual fraud. Certainly the things which complainants
knew would, to prudent minds, have suggested inquiry, whether knowl
edge of the building of the steel plant had been withheld from the stock
holders, which would have developed the fact. Complainants did not
inquire, and remained in actual ignorance. Are the respondents at fault
for not making the inquiry? They were dealing with their trustees.
They had a right to presume that they would not be guilty of any
actual fraud. They had a right to rely upon that presumption, and
not to watch or suspect them. If complainants did not make the in
quiries, they would not be blamable, as between themselves and the
trustees, where the failure to inquire and consequent ignorance grew
out of confidence in the trustees, and the fact that the fraud was con
cealed as charged. Kilbourn v. Sunderland, l30 U. S. 519, 9 Sup. Ct.
594, 32 L. Ed. IOOS; Thompson v. Finch, 22 Beavan, 325; Larzelere
v. Starkweather, 38 Mich. 96; Jones v. Smith, 1 Hare, log. Knowl
edge of other things which must be imputed to complainants, unaccom
panied by the statements here made that there was actual ignorance of
the deceits charged, and that suspicion had not been aroused, would
have led to the inferences of fact, drawn on demurrer to the original
bill, that suspicion had developed inquiry which had been followed
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up, and led to the knowledge of the fraud complained of, long before
the filing of the bill. If such had been the fact, it would have put com
plainants, in view of the long delay which has occurred, in the attitude
of expectant watchers, waiting to affirm or disavow the transaction as
their interest might suggest, speculating upon respondents; an attitude
which of itself would require a court to decline relief as regards prop
erty under the changing conditions here involved. Complainants, how
ever, explicitly aver that their reliance upon respondents prevented
suspicion and lulled inquiry, and that, in consequence, they were ac
tually ignorant of the fraud which it is alleged· was concealed, until
complainants discovered it shortly before the filing of the bill.

The case, as now presented, is no longer one whtre complainants
have acquiesced, at least as to the actual fraud charged. In reaching
this conclusion, the court has not been unmindful that long delay has
elapsed before complaint was made; that only the holders of these
few shares are asking to set aside transactions which its several boards
of directors and vast majority of stockholders have neither assailed,
nor shown any disposition to assail, after being invited to do so by this
bill, which, with its array of charges, has been pending for many
months; nor that it seems strange, in view of the knowledge that must
be imputed to complainants in the matters to which we have referred,
that complainants did not earlier entertain suspicion and prosecute in
quiry which would have long since led to the discovery of the griev
ances complained of. The court, however, cannot find complainants
guilty of laches in these respects without breaking down the principle
that the cestui que trust may assume the rectitude of his trustee, and
has the moral and legal right to indulge full confidence, without making
inquiry, even when he docs not understand a transaction, until knowl
edge, direct or indirect, actually comes home to him who reposes COIJ

fidence that his trustee has wandered from the paths of rectitude.
Until then the law does not require him who gives confidence to watch
or suspect him in whom the confidence is reposed. If the confidence is
in fact reposed, and the cestui que trust is lulled into fancied security,
and therefore does not watch or suspect, and thus remains in actual
ignorance, it would assail the usefulness and integrity of the trust
relation to absolve the trustee of accountability because the cestui que
trust should have suspected the trustee's infidelity, and earlier ascer
tained the truth, if he had not extended such ample confidence to one
whom he had the right to trust implicitly. A trustee, on an issue of
good faith with the cestu que trust, cannot be heard to say, in a court
of equity, that a cestui que trust, who in fact remained in ignorance of
actual fraud because he trusted, would not have been so long ignorant
if he had not trusted too much, and was therefore guilty of laches in
the measure of confidence extended. A trustee in possession mala fide
cannot avail himself of changed circumstances growing up in the in
terval between the commission of a concealed fraud and its discovery
to defeat rescission when the cestui que trust, who remained in ac
tual ignorance by reason of trust in him, acts promptly on discovery.

10. It is objected by the demurrers that complainants do not prop
erly offer to do equity, and restore the status quo, and that the cred
itors of the Ensley Land Company are not made parties. It appears
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from the amended bill that the debts due creditors have been paid by
the Tennessee Company. There are, therefore, no longer any creditors
to be affected by the decree herein. The bill does not contain a general
offer to do equity, or to submit to and abide by such orders as to equity
may seem meet. It does, however, allege in a general way that some
of the property has been sold to bona fide purchasers, and therefore
cannot be restored to the complainants. It prays for an accounting,
etc., and concludes, "And complainants hereby offer to allow a credit
to the defendants for all sums lawfully expended for said Ensley
Land Company, or which inured to its benefit." It is evident from
the bill, if complainants prove their case, there must be an accounting.
\Vhile the bill shows the payment of considerable sums of money inur
ing to the benefit of the Land Company for which respondents will be
entitled to credits, the amounts for which respondents may be debited
on account of sales of land to bona fide purchasers does not appear.
The prayer to set aside the conveyances and for an accounting, and the
offer to allow a credit for all expenditures which inured to the benefit
of the Land Company, bind the complainants to all the consequences of
rescission and an accounting, and authorize the court, if the state of the
accounts require it, to render a decree in favor of the respondents for
any balance due them, without a more specific offer of equity, and to
make all proper decrees to fully restore the status quo. Goldthwaite
v. Day, 149 Mass. 187, 21 N. E. 359; Miller v. L. & N. R. R. Co., 83
Ala. 275, 4 South. 842, 3 Am. St. Rep. 7??; Cumberland Coal & Iron
Co. v. Sherman et al., 20 Md. 133. At thi~ s~a';"e of the proceedings the
offer is sufficient.

The special demurrers to so much of the bill as seeks to vacate and
annul the sheriff's sale under the Warner judgment, the conveyances to
the Ensley Company, its conveyance to Barker and Bowron, their dec
laration of trust, and the conveyance made by Shook pursuant to the
resolution of the stockholders, releasing the right of redemption, etc.,
are well taken. The other demurrers are not well taken, and will be
overmled. A decree may be presented sustaining and overmling the
demurrers on the points stated, in conformity with the opinion, giving
the respondents 40 d~ys in which to answer.

CAMDEN INTERSTATE RY. CO. v. CITY OF CATLETTSBURG et al.
(Circuit Court, E. D. Kentucky. April 4, 1904.)

1. JURISDICTION OF FEDERAL COURTS-SUIT AGAINST STATE.
A municipal corporation is not an agency of the state in such sense that

a suit against it is one against the state within the meaning of the elev
enth constitutional amendment, excluding such suits from federal juris
diction.

2. SAME-ENJOINING PROCEEDINGS IN STATE COURT.
Under Rev. St. U. S. § 720 [U. S. Compo St. 1901, p. 581], prohibiting

federal courts from granting an injunction to stay proceedings in a state

~ 1. Federal jurisdiction of suits against state, see note to Tindall v. Wes
ley, 13 C. C. A. 165.

'1 2. Federal courts enjoining proceedings in state courts, see notes to
Garner V. Second Nat. Bank, 16 C. C. A. 90; Central Trust Co. v. Grantham,
27 C. C. A. 575.
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On motion for preliminary injunction and on demur-

court, a federal court is wIthout jurisdIction to enjoin the further prose
cution of crIminal proceedings instituted by a city for the violation of an
ordinance, although such section does not deprive it of jurisdiction to
enjoin threatened proceedings, which have not yet been commenced.

3. EQUITY JURISDICTION-ENJOINING CRIMINAL PROCEEDINGS.
A court of equity has no power to !enjoin the institution or prosecu

tion of criminal proceedings, unless they are instituted by a party to a
suit already pending before it, and to try the same right that is in issue
therein, or to prohibit the invasion of rights of property by the enforce
ment of an unconstitutional law.

4. SAME.
The grant to a railroad company of the right to construct its road on

the streets of a city does not vest it with property rights which render
unconstitutional a subsequent law or ordinance enacted in the exercise
of the police power of the state to secure the safety of the public by re
quiring the company to maintain flagmen at street crossings, and the
prosecution of criminal proceedings for the enforcement of such a law
or ordinance cannot be enjoined by a court of equity.

In Equity.
rer to bill.

Brown & Vinson, Thos. R. Brown, and Z. T. Vinson, for plaintiff.
P. K. Malin and H. C. Sullivan, for defendant.

COCHRAN, District Judge. The complainant is a West Virginia
corporation owning and operating an electric railroad between Hunt
ington, 'vV. Va., and Ironton, Ohio, which passes in its course through
the city of Catlettsburg, a municipal corporation of the fourth class
in the state of Kentucky. The defendants are said city and the
mayor and the chief of police thereof. The object of the suit is to
enjoin the prosecution of proceedings already instituted and threat
ened to be instituted against complainant in the police court of said
city for violation of an ordinance thereof which requires it to keep
flagmen at a certain point on Center street, and at the intersection
thereof and Division street, and at the intersection of Division and
Louisa streets, or, in lieu of flagmen at said intersections, to have
the conductor of each car flag it around the curves thereat. The
ordinance provides that each day's failure to comply therewith shall
be deemed a separate offense, and fixes a fl'he of $ro for each
offense. The complainant moves for a preliminary injunction, and
defendants demur to the bill. Each step raises the same questions.

It is urged by the defendants that this court has no jurisdiction
of this suit because of the eleventh amendment to the federal Con
stitution. That amendment is in these words:

"The judicial power of the United States shall not be construed to extend
to any suit in law or equity, commenced or prosecuted against one of the
United States by citizens of another state, or by citizens or subjects of any
foreign state."

They cite authorities to the effect that a municipal corporation is an
agent of the state government for local purposes, and contend, there
fore, that a suit against such corporation and its officers is a suit

~ 3. Restraining criminal prosecutions, see note to Arbuckle v. Blackburn,
51 C. C. A. 133.

See Injunction, vol. 27, Cent. Dig. §§ 178, 179.
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against "one of the United States," within the meaning of that
amendment. That such a corporation is such an agent is undoubt
edly true, but it does not follow therefrom that a suit against it or
its officers is such a suit. The most that can be said is that it is a
suit against a subdivision of one of said states, not that it is a suit
against one of said states itself. This being so, the amendment in
question does not deny jurisdiction to the federal courts of the suit,
for it denies to them jurisdiction only of suits against "one of the
United States," and not against a subdivision thereof. If the fed
eral courts do not, by reason of said amendment, have jurisdiction
of suits against municipal corporations, it is hard to understand
upon what ground it has been that they have so often taken juris
diction of suits against them. So far as my research has gone, I
have not found a case where it has been urged that federal courts
do not have such jurisdiction, much less where it has been so held.
The cases cited by counsel for defendants in support of the propo
sition that municipal corporations are state agencies for local pur
poses were mostly suits against municipal corporations, and in none
of them was it suggested that the suits could not be maintained for
want of jurisdiction; on the contrary, in each of them jurisdiction
to dispose of them on their merits was exercised. I think it there
fore clear that the jurisdiction of this court of this cause is not af
fected by this consideration.

But this is not the only ground upon which it can be claimed that
this court has no jurisdiction, though it is the only one that has been
urged. It is certain that it has no jurisdiction to enjoin the further
prosecution of the proceedings already instituted and now pending.
This is because of section 720, Rev. St. U. S. [U. S. Compo St. 1901, p.
581], which is in these words:

"'.rhe writ of injunction shall not be granted by any court of the United
States to stay proceedings in any court of a state except in cases where such
injunction may be authorized by any law relating to proceedings in bank
ruptcy."

It is well settled that such proceedings as are now pending are pro
ceedings in a court of the state of Kentucky within the meaning of
said statutory provision. In the case of Yick WO V. Crowley (C.
C.) 26 Fed. 207, it was held that said section forbade the issuance
of an injunction to prevent a police officer of a city from serving
warrants of arrest issued by a state court for violation of city or
dinances claimed to be in contravention of the fourteenth amend
ment of the United States Constitution and the treaty with China.
Said statutory provision, however, has no relation to such proceed
ings as are not now pending, but are only threatened. In the case
of Rhodes & Jacobs Mfg. Co. v. New Hampshire (C. C.) 70 Fed.
721, Judge Putnam said: -

"We are asked to enjoin one of the defendants from proceeding in his offi
cial capacity as a justice of a state police court, admittedly a jUdicial func
tion; and all the other defendants are sought to be restrained in the exercise
of their official duties solely and purely with reference to the incidents of
proceedings in the justice's court It is plain that under section 720 of the
Revised Statutes the proceedings instituted before this bill was filed and
described in it cannot be enjoined by this court. It seems, however, to be
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for the most part considered that this section does not apply to proceedings,
either criminal or civil, which have not in fact commenced, but which are
threatened by state officials. Mr. Justice Bradley, in Live Stock Dealers &
Butchers' Ass'n v. Crescent City Live Stock Landing & Slaughter-House Co.•
1 Abb. (U. S.) 388, 404, 407, Fed. Cas. No. 8,408, and Mr. Justice Blatchford
in Fisk v. R. R. Co., 10 Blatchf. 518, Fed. Cas. No. 4,830. A like distinction
seems also to have been made by Judge Sawyer in Yick Wo v. Crowley [C.
C.] 26 Fed. 207. Therefore if we had only this statutory provision to con
sider, we might find no difficulty in going to an injunction against criminal
proceedings threatened, but not commenced, when the bill was filed."

But though it cannot be said that this court has no jurisdiction
to enjoin the institution of threatened proceedings under said ordi
nance because of said statutory provision, there is ground upon which
it may be urged that it has not such jurisdiction. That ground is
that proceedings under said ordinance are criminal proceedings, and
a court of equity has no jurisdiction to enjoin the institution or
prosecution of such proceedings. There can be no doubt but that
such is the nature of such proceedings; and it is equally true that,
as a general rule, a court of equity is without jurisdiction to enjoin
their institution or prosecution. But to this rule there are two ex
ceptions, and the question arises whether this case comes within
either one of them. To determine this question correctly it is es
sential to understand exactly just what those two exceptions are.
And here we will limit our attention to decisions of the Supreme
Court of the United States relevant to the matter. The leading
case on the subject, though what is said in the opinion therein in re
lation to the jurisdiction of a court of equity to enjoin criminal pro
ceedings is open to the suggestion that it was obiter, is the case of
In re Sawyer, 124 U. S. 200, 8 Sup. Ct. 482, 31 L. Ed. 402. That
was a petition by the mayor and councilmen of Lincoln, Neb., for
a writ of habeas corpus to release them from imprisonment for con
tempt of court in disobeying an order of the United States Circuit
Court for that state enjoining them from prosecuting proceedings
already instituted and then pending to remove the police judge of
said city from his office for malfeasance therein. The contempt de
pended upon the question whether the Circuit Court had jurisdiction
to make the order disobeyed. It was held that it did not have such
jurisdiction, and the petition was therefore granted. The ground
upon which it was held that said court was wanting in such juris
diction was that a court of equity has no jurisdiction to enjoin pro
ceedings to remove a public officer from his office, and this wit;,2ut
regard to the nature of the proceedings. Mr. Justice Gray, who
delivered the opinion of the court, suggested that there were sev
eral possible views as to their nature, without deciding which was
the true one. They might be regarded as criminal or civil, and, if
the latter, they might be regarded as judicial or administrafive. If
regarded as civil judicial proceedings, he held that there was in this
an additional reason for holding that the lower court was without
jurisdiction to enjoin their prosecution, because of section 720, Rev.
St. U. S., heretofore referred to, which prohibits a court of the Unit
ed States granting a writ of injunction to restrain proceedings in a
state court. This reason equally applied if the proceedings were re-



CAMDEN INTERSTATE RY. 00. V. OITY.OF QATLETTSBURG. &25

garded as criminal, and therefore judicial, in their character, tho.ugh
no suggestion was made as to this. If, however, the proceedmgs
were regarded as criminal, he held that there was in this considera
tion a reason also for the lower court being without jurisdiction to
make the order which had been disobeyed. And in this connection
he stated the law in regard to the right of a court of equity to en
join criminal proceedings. Seemingly, at least, he recognized but
one exception to the general rule on the subject. In the course of
his consideration of the subject he said:

"The modern decisions in England by eminent equity judges concur in hold
ing that a court of chancery has no power to restrain criminal proceedings
unless they are instituted by a party to a suit already pending before it, and
to try the same right that is in issue there."

Mr. Justice Field, who delivered a concurring opinion, had this to
say on the subject:

"I concur also in what is said in the opinion of the court as to the want of
jurisdiction of a court of equity over criminal proceedings, but do not per
ceive its application to the present case. The proceedings before the common
council were not criminal in the sense to which the principle applies. That
body was not a court of justice administering criminal law, and it is onl!
to criminal proceedings in such a tribunal that the authorities cited have ref.
erence. In many cases proceedings, criminal in their character, taken by
individuals or organized bodies of men, tending, if carried out, to despoil one
of his property or other rights, may be enjoined by a court of equity."

I do not understand the last sentence of this quotation. to state an
additional exception to the rule in question, but to limit it to pro
ceedings in a court of justice criminal in their character.

The case of Reagan v. Farmers' Loan & Trust Co., 154 U. S. 362,
14 Sup. Ct. 1047, 38 L. Ed. 1014, was a suit by the Farmers' Loan
& Trust Company, mortgagee of the International & Great North
ern Railroad Company, against the Railroad Commission and At
torney General of the state of Texas and said railroad company to
cancel and have declared null and void certain rates and tariffs for
the transportation of goods by said company which had been fixed
by said commission, because unreasonable and unjust, and to re
strain said company from putting them into effect, and said commis
sion and Attorney General from instituting proceedings against said
company and its officers and agents to enforce payment of penalties
prescribed by the law under which said commission acted in fixing
said rates for extortion in charging rates in excess thereof and said
commission from fixing other rates. It was adjudged that the plain
tiff was entitled to all the relief prayed for save in so far as the com
mission was sought to be enjoined from fixing other rates. The
only ground urged as a reason why there was no jurisdiction to
grant said relief considered and passed upon by the court was that
the suit, in so far as it was against the Railroad Commission and
the Attorney General was a suit against the state of Texas, and
hence prohibited by the eleventh amendment. It was held that this
ground was not well taken, because the suit was not a suit against
said state within the meaning of said amendment, and, whether so
or not, the sixth section of said law authorized any railroad com
pany or party in interest dissatisfied with the rates fixed by the
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Railroad Commission to bring suit against it to raise and have de
termined the question as to their reasonableness. Nothing was said
in the opinion as to whether the proceedings authorized to be insti
tuted to enforce said penalties were criminal proceedings, and, if so,
whether the right to enjoin the Railroad Commission and Attorney
General from instituting them was affected by this fact, or adjusting
the holding that their institution should be enjoined with the gen
eral rule in regard to the right to enjoin the institution or prosecu
tion of criminal proceedings as laid down in the Sawyer Case. And
it is to be noted that, in addition to liability to such proceedings for
charging excess rate, there was also liability to civil suit for dam
age and penalties at the hand of shippers provided by said law.

The case of Smyth v. Ames, 169 U. S. 542, 18 Sup. Ct. 418, 42 L.
Ed. 819, which involved a law of Nebraska, was similar to the Rea
gan Case save in that the suit was brought by certain stockholders
of the railroad company affected by the rates in question, and those
rates were fixed by said law, and not by the Railroad Commission.
The railroad company was enjoined from making a schedule of rates
in accordance with said law, and the Railroad Commission, or "Board
of Transportation," as it was called, was enjoined from instituting
or prosecuting any proceedings for violation of said law. Here, too,
nothing was said in the way of adjusting the position taken that the
plaintiffs were entitled to the relief granted with the holding in the
Sawyer Case as to the right of a court of equity to enjoin the insti
tution or prosecution of criminal proceedings.

The case of Harkrader v. Wadley, 172 U. S. 148, 19 Sup. Ct. JI9,
43 L. Ed. 399, was an appeal from an order of the Circuit Court of
the United States for the Western District of Virginia discharging
a prisoner from state custody on a writ of habeas corpus. The pris
oner was in custody under proceedings against him on an indict
ment for embezzlement of the assets of a bank. The ground upon
which the lower court acted in discharging the prisoner was that
prior to the finding of the indictment two suits in equity had been
brought in said court by the creditors of said bank, in which a re
ceiver to take charge of the bank and a master to take all necessary
accounts had been appointed, and after the finding thereof the com
monwealth attorney and other persons engaged in prosecuting it
had been enjoined by it from further prosecution thereof. It con
sidered that pending those suits the state court had no jurisdiction
to proceed by way of indictment and trial against the prisoner for
embezzling the assets of said bank, and for it to so proceed consti
tuted an interference with the federal court in the exercise of its ju
risdiction. The Supreme Court reversed the order appealed from.
It held that the lower court had no right to enjoin the prosecution
of said indictment for three reasons: It was prohibited by section
720, Rev. St. U. S., it was an injunction against the prosecution of
.;riminal proceedings, and it was a suit against the state of Virginia
within the meaning of the eleventh amendment. In considering the
second reason, the only exception to the general rule that a court of
equit) has no power to enjoin criminal proceedings referred to was



OAMDEN INTERSTATE BY. 00. V. OITY OJ' OATLE'rrSBUBG. ~7

the one suggested by Mr. Justice Gray, and it was held that the
case did not come within that exception.

The case of Fitts v. McGhee, 172 U. S. 516, 19 Sup. Ct. 269, 43 L.
Ed. 535, was a suit brought by the receivers of a railroad company
against the Attorney General of the state of Alabama to restrain
him from instituting or prosecuting criminal proceedings to enforce
against the plaintiffs provisions of a state law reducing the tolls which
had been exacted of the public by said company for travel over a
bridge owned by it on the ground that said legislative enactment
was arbitrary, unreasonable, and amounted to a confiscation of said
company's property. It was held that the suit could not be main
tained. The denial of the relief sought was placed upon two grounds.
One was that it was a suit against the state of Alabama, within the
meaning of the eleventh amendment. The other was that it was a
suit to enjoin the institution and prosecution of criminal proceed
ings, which a court of equity had no jurisdiction to do. The law
reducing the tolls provided a fine for each offense of demanding or
receiving a higher rate of toll than that prescribed of $20 to be re
coverable before any justice of the peace of the two counties in
which the bridge was located. The holding that the plaintiff was
not entitled to the relief sought on the latter of said two grounds
was based upon the Sawyer Case and that of Harkrader v. Wadley.
No reference was made to the two cases of Reagan v. Farmers' Loan
& Trust Co. and Smyth v. Ames as bearing upon this point, or at
tempt made to adjust them to said holding, though they were re
ferred to and distinguished in their bearing upon the question as to
whether the suit was one against the state of Alabama. Mr. Jus
tice Harlan, in delivering the opinion of the court, said:

"We are of the opinion that the Circuit Court of the United States sitting
in equity was without jurisdiction to enjoin the institution or prosecution of
these criminal proceedings commenced in the state court."

And again:
"The plaintiffs state that the toll gatherers in their service had been in

dicted in a state court for violating the provisions of the act of 1895 in respect
of tolls. Let them appear to the indictment, and defend themselves upon
the ground that the state statute is repugnant to the Constitution of the
United States. The state court is competent to determine the question thus
raised, and is under duty to enforce the mandates of the supreme law of the
land. * * * And if the question is determined adversely to the defend
ants in the highest court of the state in which the decision could be had, the
judgment may be re-examined by this court upon writ of error. That the
defendants may be frequently indicted constitutes no reason why a federal
court of equity should assume to interfere with the ordinary course of crim
inal procedure in a state court."

The last case in which the Supreme Court has had occasion to con
sider the jurisdiction of a court of equity to enjoin criminal proceed
ings is the recent one of Davis & Farnum Mfg. Co. v. City of Los
Angeles (decided March 2, 1903, and not yet officially reported) 23
Sup. Ct. 498, 47 L. Ed. 778. That case was this: Caroline W.
Dobbins made a contract with the Valley Gas & Fuel Company, a
California corporation, to build certain gasworks for her, including
all things necessary for the manufacture, recovery, and storage of
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gas on lands thereafter to be designated. Thereafter said companYI
made a contract with the Davis & Farnum Manufacturing Compa
ny, a Massachusetts corporation, to erect on Mrs. Dobbins' prem
ises a water tank and gas holder, one of the things included in said
company's contract with her. And thereafter Mrs. Dobbins pur
chased certain lands in Los Angeles upon which the gasworks were
to be built, and which were within the limits wherein it was lawful
to erect gasworks according to the then existing ordinances of said

'city, obtained permission of the board of fire commissioners to erect
the gasworks thereon as therein prescribed, and her contractors be
gan to lay the foundation thereof at a cost of upwards of $2,500.
Subsequent to this the city amended said ordinances, and included
Mrs. Dobbins' property in the prohibited territory for the erection
or maintenance of gasworks. It would seem that said ordinances
provided criminal proceedings to secure their enforcement, and, the
work being continued after the adoption of said amendment, pro
ceedings were instituted against the employes of the gas and fuel
company and the manufacturing company upon which they were
arrested and the work stopped. Thereupon a bill in equity was filed
by said manufacturing company alone against the city to restrain it
and its officers from enforcing said ordinances. It was averred that
the gasworks were in an uncompleted condition, exposed to the ele
ments, and in danger of being destroyed; that said amending ordi
nances were adopted at the instigation of a light company that had
enjoyed a monopoly of the gas business in said city for 10 years
past; that they were unconstitutional, as impairing the obligation
of Mrs. Dobbins' contract with the city under the prior ordinances.
It was held that the suit could not be maintained. The lower court,
by Judge Wellborn, whose opinion may be found in 115 Fed. 537,
had likewise so held. He placed his decision solely upon the ground
that it was a suit to enjoin the prosecution of criminal proceedings.
In his opinion he recognized but one exception to the general rule
that a court of equity has no jurisdiction to enjoin such proceed
ings; that exception being the one stated by Mr. Justice Gray in
the Sawyer Case, to wit, where they were instituted by a party to a
suit already pending before it, and to try the same right that is in
issue there. The Supreme Court considered the case under the same
aspect. Mr. Justice Brown said:

"As the only method employed for the enforcement of these ordinances was
by criminal proceedings, it follows that the prayer of the bill to enjoin the
city from enforcing these ordinances or prevent plaintiff from carrying out
its work must be construed as demanding the discontinuance of such crim
inal proceedings as were already pending and the institution of others of a
similar character."

In stating the rule on the subject, Mr. Justice Brown referred
to another exception thereto, and seemed to hold that it was im
plicitly, if not expressly, stated in the Sawyer Case, though there
is room for the inference that it was admitted under the influence
of the cases of Reagan v. Farmers' Loan & Trust Co. and Smyth
v. Ames, and that it was considered that it was not affected by the
case of Fitts v. McGhee. That exception was that, where the
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crimina! proceedings were in the enforcement of a law which was
unconstitutional because it invaded rights of property, their
threatened institution or prosecution might be enjoined at the in
stance of the party whose rights of property would thereby be in
vaded. Mr. Justice Brown said:

'''rhat a court of equity has no general power to enjoin or stay criminal
proeeedings unless they are instituted by a party to a suit already pending
before it, and to try the same right that is in issue there, or to prohibit the
invasion of the rights of property by the enforcement of an unconstitutional
Jaw, was so fully considered and settled in an elaborate opinion by Mr. Justice
Gray (In re Sawyer, 124 U. S. 200 [8 Sup. Ct. 482, 31 L. Ed. 402]) that no fur
ther reference to prior authorities is deemed necessary, and we have little
more to do than to consider whether there is anything exceptional in the case
under consideration to take it out of the general rule."

He stated that the general rule had been applied in Harkrader v.
Wadley and Fitts v. McGhee, and as to the latter case he said:

"This was held to be in reality a suit against the state to enjoin the insti
tution of criminal proceedings, and hence within the general rule."

Concerning its application to the case in hand he said:
"Plaintiff seeks to maintain its bill under the exception above noted, where

in, in a few cases, an injunction has been allowed to issue to restrain an inva
sion of rights of property by the enforcement of an unconstitutional law,
where such enforcement would result in irreparable damages to the plaintiff."

Concerning the Reagan Case, which had been cited by plaintiff
in support of the admission of such exception, he said that therein,
"under a law of Texas giving express authority to a railroad com
pany or other party in interest to bring suit against the Railroad
Commission of that state, a bill was sustained against such com
mission to restrain the enforcement of unreasonable and unjust rates,
and in the opinion a few instances were cited where bills were sus
tained against officers of the state who, under color of an unconsti
tutional statute, were committing acts of wrong and injury to the
rights and property of the plaintiff acquired under a contract with
the state." And in justification of the admission of such exception
he said:

"It would seem that if there were jurisdiction in a court of equity to en
join the invasion of property rights through the instrumentality of unconsti
tutional law, that jurisdiction would be ousted by the fact the state has chosen
to assert its power to enforce such law by indictment or other criminal pro
ceedings. Springhead Spinning Co. v. Riley, L. R. 6 Eq. 558."

The ground upon which it was held that the case in hand did not
come wit,hin the ,exception, and therefore the plaintiff was not en
titled to the relief sought, was that it had no legal interest in the
litigation, and there was no lack of complete and adequate remedy
at law. It had no contract with the city which had been violated
by the ordinances complained of. The contract relied on was a
contract with Mrs. Dobbins, to which it was no party, and in which
it had no direct interest. And the case was distinguishable, for rea
sons given, from those in which bills had been sustained by one or
more stockholders in a corporation against the corporation, and oth
er parties to restrain the enforcement of an unconstitutional law
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against the corporation itself, and also from the Reagan Case, in
which it was held that the trustee of bondholders of a railroad cor
poration could maintain a suit against the State Railway Commis
sion to restrain the enforcement of unreasonable and unjust rates.
Besides, it did not appear that the manufacturing company did not
have a complete and adequate remedy against its contractor, the
gas and fuel company, for all damages which it had sustained by the
stoppage of the work. This being so, irrespective o'f the fact that
the case did not come within the exception relied on, and hence was
affected by the general rule in relation to enjoining criminal pro
ceedings, plaintiff was not entitled to the relief sought.

The line of cases which we have been considering in extenso must
be differentiated from those cases which relate to the question wheth
er a court of equity can enjoin criminal acts. In the former the
question is whether it has jurisdiction to enjoin proceedings to pun
ish criminal acts, whereas in the latter it is whether it can enjoin
these acts themselves. It is held that criminal acts which amount
to an invasion of right of property may be enjoined by a court of
equity, notwithstanding they may be punishable criminally. This
was one of the questions considered and determined in the case of
In re Debs, 158 U. S. 596, IS Sup. Ct. 909, 39 L. Ed. 1092. Mr.
Justice Brewer there said:

"Again, it is objected that it is outside of the jurisdiction of a court of equi
ty to enjoin the commission of crimes. This, as a general proposition, is un
questioned. A chancellor has no criminal jurisdiction. Something more than
the threatened commission of an offense against the laws of the land is neces
sary to call into exercise the injunctive power of the court. There must be
some interference, actual or threatened, with property or rights of a pecuni
ary nature; but when such interferences appear the jurisdiction of a court
of equity arises, and is not destroyed by the fact that they are accompanied
by or are themselves violations of the criminal laws."

Likewise that line of cases must be distinguished from those which
uphold the right of a court of equity to enjoin proceedings to en
force payment of penalties prescribed for nonpayment of taxes or
license fees that are illegal on the ground that thereby multiplicity
of suits is prevented. Such proceedings are civil in their nature.
In the case of Royall v. Virginia, II6 U. S. 572, 6 Sup. Ct. 510, 29
L. Ed. 735, Mr. Justice Matthews said:

"As the sum demanded for the license is a tax, the provision for the punish
ment of one who pursues his profession without a license is a part of the rev
enue system of the state, and is a means merely of enforcing payment of the
tax itself, or of a penalty for not paying it. It is legally equivalent to a civil
action of debt upon the statute, and its substantial character is not changed
by calling the default a misdemeanor, and providing for its prosecution by
information. The present case therefore stands precisely, so far as the con
stitutional questions arising in it are affected, as if it were a civil action in
which the commonwealth of Virginia was plaintiff, seeking to recover the.
am{)unt due on account of the tax and penalty."

In the recent case of Southern Express Co. v. Ensley (C. C.) 116
Fed. 756, Judge Jones said:

"A license imposed for revenue is the exercise of the taxing, not the police,
power, and prosecutions before the corporate tribunal for doing the business
without a license are quasi penal at most In substance and legal effect the~;
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are civil proceedings. • • • The 'ofl'ense' Is not a crime. The 'ofl'ense'
does not violate any law for the presenation of the health, morals, liberty, or
peace of the citizens of Ensley. Enjoining prosecutions of the 'offense' here,
if there is any law to support it, does not in any wise interfere with the con
trol of the local tribunals over the mass of governmental powers committed
to them for the welfare of the people of Ensley under what, for want of a
better name, we denominate the police power. It is about ordinances directed
solely to that end that many of the authorities are strict in holding that court..
of equity must not interfere."

In view of this line of decisions it is not necessary to consider au
thorities in other jurisdictions bearing upon the question as to when
criminal proceedings may and when they may not be enjoined by a
court of equity. Perhaps more definiteness is desirable as to what
constitutes an invasion of rights of property by the enforcement
through criminal proceedings of an unconstitutional law so as to bring
it within said exception, and perhaps, also, the decision in the case
of Davis & Farnum Manufacturing Company v. City of Los Angeles
requires that the case of Fitts v. McGhee should be limited to a hold
ing that plaintiff therein was not entitled to the relief sought upon
the ground that it was a suit against the state of Alabama within the
meaning of the eleventh amendment. But sufficient can be gathered
from them to determine whether or not this court has jurisdiction to
enjoin the institution of further proceedings under the ordinances com
plained of herein.

It is certain that this case does not come within the first exception
to the general rule against a court of equity enjoining criminal pro
ceedings. The criminal proceedings complained of herein were not
instituted by a party to a suit already pending before this court, and
to try the same thing that is in issue there. Does it, then, come within
the other exception? Have those proceedings been provided to en
force a law which is unconstitutional because it invades the property
rights of complainant? There is no doubt but that the ordinance
in enforcement of which those proceedings are provided affected the
property of complainant. It imposes a burden of maintaining a flag
man at least at one point, and at two other points if it does not see
fit to cause the conductor of each car to flag it thereat, and, if it does,
it imposes the burden of the delay in the operation of its cars thereby
caused. But in so doing does it invade the property rights of complain
ant, and is it therefore unconstitutional? This depends upon the fur
ther question as to whether the Legislature of Kentucky had the power
to authorize the city of Catlettsburg to enact such an ordinance. It it
did, then said ordinance and the act of said Legislature empowering
its enactment, if there is such an act, are not unconstitutional. The
complainant, if such is the case, holds its property subject to the rights
of said Legislature to impose such a burden upon it, and the imposi
tion thereof cannot, therefore, be an invasion of its property rights.
H is averred in the bill that the complainant at and before the passage
of said ordinance had the right to operate a line of electric railroad
over the streets of the defendant city under a grant so to do upon
certain terms and considerations, none of which are set forth, made
by it to the Ashland & Catlettsburg Street Railway Company, which
grant was subsequently assigned and transferred to complainant by
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said company, and it is claimed that by reason of such grant without
the reservation of power to impose the burden complained of no such
burden could subsequently be imposed upon complainant by author
ity of the Legislature. But such result does not follow from the fact
of such grant without such reservation. Notwithstanding it, by vir
tue of the police power, the Legislature had the right to impose or au
thorize the imposition by the defendant of such burden upon the
complainant. This is well settled. In the case of N. Y. & N. E. R.
R. Co. v. Bristol, 151 U. S. 556, 14 Sup. Ct. 437, 38 L. Ed. 269, where
the action of the Railroad Commissioners of Connecticut in pursuance
to a law of that state requiring the removal by a railroad company
of a grade crossing at a highway in the town of Bristol was upheld.
Mr. Chief Justice Fuller said:

"It is likewise thoroughly established in this court that the inhibition of the
Constitution of the United States upon the impairment of the obligation oj'
contracts, or the deprivation of property without due process, or of the equal
protection of the laws, by the states, are not violated by the legitimate exer
cise of legislative power in securing the public safety, health, and morals.
'rhe governmental power of self-protection cannot be contracted away, nor can
the exercise of rights granted, nor the use of property, be withdrawn from the
implied liability to governmental regulation in particulars essential to the
preservation of the community from injury."

In the case of Chicago, B. & Q. R. Co. v. Chicago, 166 U. S. 254,
17 Sup. Ct. 590, 41 L. Ed. 979, where the right of the city of Chica
go to open a new street across a railroad without compensating the
company for the additional expense imposed upon it by reason there
of was in question, Mr. Justice Harlan said:

"The plaintiff in error took its charter subject to the power of the state to
provide for the safety of the public in so far as the safety of the lives and
persons of the people were involved in the operation of the railroad. The com
pany laid the tracks subject to the condition necessarily implied that their use
could be so regulated by competent authority as to insure the pUblic safety.
And as all property, whether owned by private persons or by corporations, is
held subject to the authority of the state to regulate its use in such manner
as not to unnecessarily endanger the lives and the personal safety of the peo
ple, it is not a condition of the exercise of that authority that the state shall
indemnify the owners of property for the damage or injury resulting from
its exercise. Property thus damaged or injured is not, within the meaning of
the Constitution, taken for public use, nor is the owner deprived of it witllOut
due process of law. The requirement that compensation be made for private
property taken for public use imposes no restriction upon the inherent power
of the state by reasonable regulations to protect the lives and secure the safe
ty of the people."

But, though the position is taken in the bill that the burden com
plained of could not constitutionally be imposed upon complainant,
it has not been seriously urged in the argument of the case. Ac
cording to that the real contention of complainant is that the Leg
islature has ·not undertaken to impose this burden on it by author
izing the defendant city to enact the ordinance by which it has been
attempted to be imposed upon it. In other words, its real position
is that the defendant city did not have legislative authority to enact
the ordinance complained of. It is certain that it must have had
such authority in order for the ordinance to be valid. As said by'



CAMDEN I~TERSTATE BY. CO. V. CITY OF CATLETTSBURG. 433

Mr. Justice Brown in the case of Barnett v. Denison, 145 U. S. 135.
12 Sup. Ct. 819, 36 L. Ed. 652:

"It is the settled doctrine of this court that municipal corporations are
merely agents of the state government for local purposes, and possess only
such powers as are expressly given, or implied because essential to carry into
effect such as are expressly granted."

It is certain, further, that the only powers conferred upon the de
fendant city which can be construed as giving it authority to pass
the obnoxious ordinance are general powers "to pass ordinances not
in conflict with the Constitution and the laws of the state or of the
United States"; "to prevent and remove nuisances at the cost of the
owner or occupants or of the party upon whose ground they exist,
and define and declare by ordinance what shall be a nuisance within
the limits of the city, and to punish by fine any person for causing
or permitting a nuisance"; "to make by-laws and ordinances for the
carrying into effect of all the powers herein granted for the govern
ment of the city, and do all things properly belonging to the police
of incorporated cities"; and to have "the exclusive management and
control" of all "public streets, alleys, sidewalks, roads, lanes, avenues,
highways, and thoroughfares," "with powers to improve them by
original construction, or to reconstruct them as m<l.Y be prescribed
by ordinances"; and specific power to "grant the right of way over
the public streets or public grounds of the city to any railroad com
pany or street railroad company on such conditions as to them may
seem proper"; to "have a supervising control over the use of the
same"; to "regulate the speed of cars and signals and fare on street
cars"; to "grant the right of way that may be necessary to gas com
panies, water companies, electric light companies, telephone com
panies, or any like companies"; and to "compel railroad companies
to erect and maintain gates at any or all street crossings." See
Ky. St. 1903, § 3490, subsecs. I, 7, 25, 33; section 3560. The com
plainant contends that this is not sufficient to confer power on the
defendant city to pass said ordinance, and cites particularly in sup
port of its contention the case of Pittsburgh, c., C. & St. L. R. Co.
v. Crown Point (Ind.) 45 N. E. 587, 35 L. R. A. 685, where it was
held that a grant to municipal corporations of power to regulate
travel upon the streets so as to make their use reasonably safe and
to enact ordinances for the protection of health, life, and property
was not sufficient to authorize it to pass an ordinance to compel a
railroad company at its own expense to keep a watchman and main
tain gates where the tracks cross a street, under penalty for failure
so to do. On the other hand, defendants cite in support of their
contention that such power is ample to warrant the passage of the
ordinance, the case of South Cov. & Cin. S. R. Co. v. Berry, 93
Ky. 43, 18 S. W. 1026, IS L. R. A. 604, 40 Am. St. Rep. 161, where
it was held that an ordinance of the city of Newport, Ky., requiring
a street railway company to have both a conductor and driver on
each of its cars, was authorized by a provision of the charter of the
city which conferred upon the council power to pass all ordinances
"that may be necessary for the due and effectual administration of
right and justice in said city and for the better government thereof,"
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and "to cause the removal or abatement of nuisance." In the view
which we take of the case we do not find it necessary to pass upon
this question thus at issue between the parties hereto, and the rea
sons put forward in support of their several contentions. It is plain
that this is not a case where the rights of property of complainant
are invaded or attempted to be invaded by an unconstitutional law
sought to be enforced by criminal proceedings, and that, therefore,
it does not come within the second exception to the general rule
that a court of equity is without jurisdiction to enjoin the prosecu
tion of criminal proceedings put forth by Mr. Justice Brown in the
Davis & Farnum Manufacturing Company Case, but is subject to
the general rule, and this court is without jurisdiction to grant the
relief sought in this case.

Some point is made by complainant that on account of the low
fine prescribed by the ordinance for each offense, to wit, $ro, it is
without remedy to have the serious matter presented by said ordi
nance disposed of by the higher state courts, and this is urged as a
reason why this court should intervene. But this point is not well
taken, for it is expressly provided in section 3519, Ky. 81. 1903, a
part of the charter of municipal corporations to which the defend
ant city belongs, that:

"Appeals shall be from the judgment of said police court to the circuit court
of the county in all cases where the fine is more than twenty dollars. In cases
where twenty dollars and less are imposed or authorized under ordinances the
legality of such ordinances may be tested by either party by an appeal to the
circuit court of the county. Where any judgment shall be rendered from the
circuit court of the county as provided for in this section, either the city or
the accused may appeal to the superior court or Court of Appeals."

Then it is urged as a reason why this court should taken jurisdic
tion that the complainant is liable to be subjected to innumerable
prosecutions until the validity of the ordinance is finally determined
by tlie highest court of the state. This is true, and to prevent it
the complainant may have to temporarily, at least, comply with the
ordinance. B"~ as said by Mr. Justice Harlan in the case of Fitts
v.McGh~e: . .

"That the defendant may be frequently indicted ,constitntes no reason why
a federal court of equity should assume to interfere with the ordinary course
<If criminal procedure in a state court."

It follows that the motion fora preliminary injunction must be
denied, and the demurrer to the bill sustained.

RUSSELL v. RUSSELL et al.

(Circuit Conrt, D. New Jersey. April 15, 1904.)

1 RES JUDICATA-MATTERS CONCLUDED BY DECREE.
The questions concluded by a decree in equity, where the cause was ap

pealed, are determined by the opinion of the appellate court. The parties
are not concluded as to questions which were left open bY such Qpinion,
although they may have been passed on by the court below.

2. SAME.
Complainant brought a suit for the reformation of an antenuptia.l agree

ment, and for its specific enforcement as reformed; it being alleged that,
as written, it was procured by .l'raud. The court, on a hearing, dismissed
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the bill on the ground that the agreement could not be varied by parol,
and also that the evidence was insufficient to show fraud in its procure
ment. On appeal the decree was affirmed, but the court, in its opinion,
stated that it was not necessary to enter upon the question of fraud, be
cause it appeared that complainant had received and retained a partial
payment from the executors under the agreement, and was therefore
not in a position to repudiate it. Held, that the decree in such suit was
not a bar to a second suit by complainant to impeach and set aside the
agreement, in which she offered to return the amount received and paid it
into court.

3. EQUITy-DEFENSE OF LACHES.
A widow will not be held barred by laches from maintaining a suit to

set aside an antenuptial agreement for fraud, instituted at once after the
unsuccessful termination of a prior suit for its reformation, which was
commenced within a year after her husband's death, and where she at all
times asserted the invalidity of the agreement.

4. TENDER-NECESSITY AS CONDITION PRECEDENT TO SUIT.
A tender back of a payment made to a widow by her husband's exec

utors is not necessary, as a condition precedent to her right to maintain
a suit to set aside an antenuptial agreement, where, in any event, she
was entitled to a larger amount from the estate.

5. ANTENUPTIAL AGREEMENTS-VALIDITy-PRESUMPTIONS.
Where the provision made for a wife by an antenuptial agreement is

grossly disproportionate to the rights surrendered, the presumption is that
the agreement was brought about by fraudulent concealment, and the
burden rests upon those who would profit by it to show otherwise.

6. WITNESSES-COMPETENCY-TESTIMONY AS TO TRANSACTIONS WITH DECEDENT.
Rev. St. 858 [U. S. Compo St. 1901, p. 659], which provides that, in suits

by or against executors in which judgment may be rendered for or against
them, neither party shall be allowed to testify against the other as to
any transaction with or statement by the testator, unless called by the
adverse party or the court, does not prevent a widow from giving testi
mony with respect to the making of an antenuptial agreement in a suit
by her to recover her dower estate in the property of her deceased hus
band, to which his executors are only nominal parties, against whom no
judgment could be rendered.

7. ANTENUPTIAL AGREEMENT-VALIDITY-IMPEACHMENT FOB FRAUD.
An antenuptial agreement provided that the intended wife should re

ceive $5,000, within a stated time after her husband's death, in lieu of
dower, and in addition to what might be given her by her husband's wlII.
She signed the agreement at his solicitation, without any knowledge of
the amount of his property, and on his representation that he would pro
vide liberally for her by his will, and that the amount to be paid her un
der the agreement would be ample for her until his estate could be settled.
He owned real estate which at the time of his death, five years later, was
valued at $117,000, and personal property exceeding $100,000 in value,
which, under the laws of the state, he could dispose of by will free from
any claim on her part. By his will he gave her certain stocks, not ex
ceeding $1,500 in value. Held that, in view of the confidential relations
existing between the parties, the widow was entitled to have the agree
ment set aside for fraud, and to recover her dower interest in his realty.

8. S.A.ME-FRAUD-VIOLATION OF PROMISE.
The failure to fulfill an executory promise made to secure the consent

of a woman to an antenuptial agreement may constitute a fraud which
will invalidate the agreement.

In Equity. On final hearing.
John H. Hazelton, for complainant.
David J. Pancoast and Walter H. Bacon, for respondents.

'l[ 5. See Husband and Wife, vol. 26, Cent. Dig. § 165.
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ARCHBALD, District Judge.1 The purpose of this bill is to set
aside an antenuptial agreement on the ground of fraud. The com
plainant, Lottie R. Russell, is the widow of John Russell, late of
Leesburg, N. J., deceased, to whom she was married November 30,
1892, and who died July 20, 1897. Mr. Russell was 75 at the time
of the marriage, and Mrs. Russell So, and both had been previously
married. Mr. Russell had no children living, but had three grand
children; and Mrs. RusseII had two adult SOilS, George R. and Grant
Brown. By the antenuptial agreement, which was executed Novem
ber 22d, a few days before the marriage, it was provided that there
should be paid to Herschel Mulford, as trustee for Mrs. Russell, out
of the estate of her husband, within six months after his decease, the
sum of $5,000, which was to be in lieu and satisfaction of dower, and
a bar to any claim upon his personal estate, unless some part of it
should be given to her by will. Mr. RusseII was at the date of this
agreement and at the time of his death a man of considerable wealth;
having realty estimated at $105,000, and personal estate of about $117,
000, or $222,000 in all. It is charged that the agreement was secured
by him, not only by concealing from his prospective wife the extent
of his property, but by actually misrepresenting its condition and
value, and particularly by promising to provide liberally for her in
his will, which he failed to do. A· \vill was executed by Mr. Russell
February 18, 1896, without the knowledge of his wife, while they
were on a pleasure trip in Florida; and by it, in addition to the $5,000
named in the antenuptial settlement, he simply gave her 10 shares
of stock in the Glassboro National Bank, of the value of twelve or
fifteen hundred doIIars. Mrs. Russell was very much disappointed
when she found out after his death how little he had left her, and.
upon complaint to the others interested in the estate, there was some
talk of a liberal increase of it by amicable arrangement, but none was
reached. The executors subsequently paid to the trustee $500 of the
$5,000 called for by the agreement, and the trustee on December 16,
1897, turned this over to Mrs. Russell,. which, after taking the advice
of counsel, and being assured that it would not prejudice her, she
accepted and receipted on account. Being notified by the trustee, later
on, that the rest of the $5,000 was ready for her, but being required
to execute a formal release, she declined to accept it; and, concdving
in the end that she had been overreached, on June 2, 1898, she filed
a bill in the Court of Chancery of New Jersey to assert her rights.
This bill was against the same parties who are respondents here, and.
relying in substance on the facts which have been stated, it prayed
that the antenuptial agreement should be decreed to be of no effect.
and be delivered up to be canceled; that the promise of her husband
to make a liberal provision for her should be specifically enforced, by
paying to her not less than one-third of the net personal estate, in
addition to the value of her dower in the realty; and that the will
should be declared to have been in fraud of her rights, and be made
null and void so far as it stood in her way. The respondents having
answered, the case was heard by Vice Chancellor Grey, who on August

lSpecially assigned.
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16, 1900, filed an opinion in which he advised that the bill be dismissed,
and a decree was subsequently entered in accordance therewith. Rus-
sell v. Russell, 60 N. J. Eq. 282, 47 Atl. 37. '

The case was considered by the vice chancellor as proceeding upon
two grounds: First, to reform the antenuptial agreement so as to
embody the undertaking by Mr. Russell to provide liberally for the
complainant in his will; and, secondly, to set aside the agreement,
as induced by misrepresentation and fraud, in order to make way
for the claim of dower in the realty. As to the former it was held that
the agreement, being in writing and complete in itself, could not be
varied by an added term resting in parol, both on account of the es
tablished rule in this regard, as well as the fact that, being based on
the consideration of marriage, the statute of frauds was an insur
mountable bar; and, as to the second, that fraud in inducing the exe
cution of the agreement, as made, was no ground for the specific per
formance of it, as not made. Recognizing, however, that relief for
the complainant must come, if at all, by setting aside the agreement,
so as to let her into her dower rights, and proceeding to consider the
alleged fraud in its procurement in order to dispose of the whole
case, it was pointed out that there was no misrepresentation by Mr.
Russell as to its terms, which were perfectly plain and in accordance
with what had been previously discussed; that Mrs. Russell took time
to consider it, and submitted it to her sons for advice; that there was
nothing inconsiderate in its provisions, having regard to the age and
relative position of the parties, and the uncertain condition of some
of Mr. Russell's property; and that there was no proof that it was
executed by Mrs. Russell without full knowledge of the extent and
value of his estate, nor any such discrepancy between that which was
given her by the antenuptial agreement and will, and her dower rights,
which were alone involved (there being an absolute right in the hus
band, by the laws of New Jersey, to dispose of the whole of his per
sonal estate by will), as to raise the presumption that she was not
fairly dealt with. Confirmatory of this view, it was noted that on
December 22, 1897, more than four months after the will was proved,
l\1:rs. Russell accepted $500 on account of her portion, and was under
treaty to receive and invest the rest of it; the only explanation of this
course being that she acted without the advice of counsel, which was
not regarded as sufficient to do away with its effect. The fact that
in reality she acted upon the advice of counsel was not disclosed.

From the decree so entered against her, Mrs. Russell appealed to
the Court of Errors and Appeals, but the decision was affirmed. 63
N. J. Eq. 282, 49 Atl. 1081. On the question whether she was entitled
to ingraft upon the antenuptial agreement the parol contract which
she asserted that liberal provision should be made by the testator in
his will, the same view was taken as by the vice chancellor, But with
regard to setting the agreement aside for fraud, the court declared
that it was not necessary to express an opinion, Mrs. Russell not
being in shape to repudiate the agreement, having accepted .$500 under
it. "It is entirely settled," says Gummere, J., "that a party to a con
tract cannot at one and the same time repudiate it, and retain a benefit
from its partial execution. In order to entitle him to rescind, he must
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first restore what he has received under the contract, and thus put the
other party to the agreement in his original position. * * * This
the appellant has not done, and consequently does not stand in a posi
tion which entitles her to an annulment of the contract, even if it be
true, as she alleges, that she was induced to enter into it by fraud on
the part of her husband."

This decision was made August 23, 19°1, and the present suit was
instituted November IS following; the complainant having mean
while become a citizen of New York. The question whether the con~

elusion reached in the one is a bar to the other stands at the threshold
of the case, and has first to be disposed of. It is earnestly contended
by the respondents that it is, but upon that there is considerable to be
said. It is to be noted, in the first place, that, while there was a
prayer in the former case to have the antenuptial agreement set aside
on account of the fraud alleged to have been practiced upon the
complainant, yet, as pointed out by the vice chancellor, this was merely
as the basis, and to make way, for the reformation of the agreement,
and its specific enforcement in its modified form. Except as so sub
ordinated, there was, in strictness, an inconsistency in the two posi
tions. The complainant was not entitled to have the agreement es
tablished and enforced in the shape she contended it ought to be, and
at the same time entirely annulled. It is, no doubt, true, however, that
the vice chancellor did not stop at this, but, taking the avoidance of
the agreement as a matter of independent and alternative relief, passed
upon it, and decided adversely to the complainant's rights. If, then,
the case stood on his rulings, she would be unquestionably concluded
by them. But the appeal removed the case in its entirety to the higher
court, and it is the judgment there rendered that must control, which
has to be determined by the views expressed by the court in the opinion
filed. As said in Larkins v. Lindsay, 205 Pa. 534, 55 At!. 184:

"A decree in equity is not, like a judgment at law, necessarily conclusive
as to every matter which either was or might have been involved in the
decision. Regard mnst be had to the reasons of the chancellor as well as
his decree, for, to take the most obvious illustration, the case may have been
disposed of on grounds of adequate remedy at law, or other reasons not in
volving the merits."

Unless, therefore, the rights of the complainant which are now
sought to be litigated were directly disposed of in the final judgment
rendered, as disclosed by the opinion of the Court of Errors and Ap
peals, they are not barred. This is squarely ruled in Turley v. Tur
ley, 85 Tenn. 251, 1 S. W. 891, where it was held that a question left
open by the opinion of the appellate court, although passed upon by
the court below, could be re-examined in a subsequent suit where it
was directly raised. It is true that there was a reversal in that case,
and not an affirmance, but that is not material. As is there said,
the appeal vacated the decree below, and brought up the whole case
for review; and, the court of last resort having declined to decide
the question subsequently mooted, it was left open for future deter
mination. In this connection, also, the case of Stewart v. Ashtabula,
107 Fed. 857, 47 C. C. A. 21, is instructive. On a previous bill filed
by the plaintiff to establish his right to maintain a street railway, it
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had been decided that he had failed to comply with the village ordi
nance which granted him that privilege, and that the village had the
right, in consequence, to remove the tracks and ties. But this deci
sion was held not to estop him from maintaining an action for dam
ages for the wrongful conversion of this property after it had been
removed, even though an account for such damages might have been
ordered by the court, had the plaintiff's right been sustained, and it
had been specifically found in the former suit that the tracks and ties,
after their removal, had been piled up and held at the order of the
plaintiff; this finding not being essential to the decision made.

The ultimate conclusion reached in the former suit, as expressed
in the opinion of the Court of Errors and Appeals, must therefore de
termine how far it is a bar in this. Looking into the opinion, it un
questionably disposes of the complainant's right to reform by parol
the antenuptial agreement, and have it specifically enforced. But
passing by the question whether a fraud was perpetrated upon her in
its procurement, it was held that she was not entitled to raise that
issue, because she had accepted $500 of the money given her by the
agreement, which she could not retain in affirmance of it, and at the
same time move to rescind. The decision so made, to the extent indi
cated, must be accepted in its entirety, and leaves nothing open that
was involved. It cannot be qualified by the suggestion with respect to
the $500 that due consideration was not given to the fact that, which
ever way the case was decided, the complainant would be entitled to
this amount; nor yet that in accepting it she acted under the advice
of counsel, which was not disclosed. The latter circumstance, if ma
terial, was well known to her, and should have been brought forward
as part of her case. She may have been misadvised as to its ma
teriality, but, while that will explain the omission, it does not over
come it. But on the other hand, the decision is not to be carried be
yond its terms. The allegation of fraud was not disposed of, because
it was not considered necessary to do so, nOr whether the complainant,
by an offer to return, such as is now made, could qualify herself to re
assail the agreement· upon that ground. It was simply decided that
she was not in a position to do it at that time. It follows, therefore,
that the question of fraud is open for consideration, provided it is not
made too late, of all of which this court is entitled to judge, regard
less of anything that has gone before.

To meet the objection which proved fatal to her former case, the
complainant has offered in the present bill to return the $500 she re
ceived, and has followed this up by paying the money into court. She
has also paid in the dividend of $30, put to het credit.by the executors,
from the bank stock. It is claimed that this is ineffective at this stage,
and after the interval which has elapsed, and particularly without a
tender before suit brought. It is the undoubted rule, where fraud in
the procurement of a contract is intended to be relied on to avoid it,
that the party defrauded must assert his rights with :reasonable prompt
ness. The transaction is not void, but voidable, and delay will ordi
narily be regarded as a waiver and affirmance. Byard v. Holmes, 33
N. J. Law,II9; Dennis v. Jones; 44 N. J. Eq. 513, 14 Atl. 913, 6 Am.
St. Rep: 899; Grymes v. Sanders, 93 U. S. 55, 23 L. Ed. 798. But

-----_._---
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circumstances alter cases, and each must b~ governed by its own. In
the present instan\=e it has been the manifest intention of the com
plainant from the' outstart not to abide by the antenuptial agreement
as it was written, which it would do violence to her actions not to recog
nize and uphold., She receipted for the $500 only on the advice of
counsel that it would not prejudice her, and refused to take more and
sign a release when she found it would. Her former bill was filed
within a year of her husband's death, and distinctly asserted the in
validity of the agreement; demanding specific performance of the
parol understanding by which it was modified, instead. On the hear
ing upon it she relied on and gave evidence of the fraud which had
been practiced upon her, and, when that suit failed for the reasons
specified, she promptly began the one in hand. While, therefore, it
may be true, as decided by the Court of Errors and Appeals, that she
was not in a position to disaffirm so long as she held on to even a part
of that which she obtained under the agreement; yet, outside of that,
by the most positive and persistent acts, which could not be misunder
stood, she has consistently asserted the invalidity of the agreement as
it stood, and manifested her determination not to be bound thereby.
Finally, to remove all questions, she now not only offers to return
what she received, but has actually paid the money into. court, thus
surrendering every vestige of benefit from it. If this is not sufficient,
she is held to a very rigorous rule. It is true, she made no tender
before suit brought; but considering that, whether she wins or loses,
considerably more than this will be due her, it does not seem requisite
that she should. The rights of the parties can be entirely protected
by the final decree. BiHings v. Aspen Mining Co., 51 Fed. 338, 2 C.
C. A. 252; Thackrah v. Haas, 119 U. S. 499, 7 Sup. Ct. 311, 30 L.
Ed. 486; Sloane v. Schiffer, 156 Pa. 59, 27 Atl. 67. If this is in con
flict with the local law, which it does not seem to me it necessarily is
(Pidcock v. Swift, 51 N. J. Eq. 405, 27 Atl. 470), the case is not one
where the state law governs, but is to be disposed of by the court ac
cording to its own views of what is equitable and right.

On the question of fr;' ltd in the procurement of the agreement, one
cannot fail to be impressed with the disproportion between the estate
of which the decedent was possessed and that which was secured to
the complainant therefrom. Notwithstanding that Mr. Russell was
worth nearly a quarter of a million of doUars-$I05,ooo in real estate,
and $II7,ooo inpersonaIty,-;,all she got for the surrender of her
dower rights was $5,000, to be paid her within six months after his
death, and such additional remembrance as he might be moved to give
her by will. According to the sequel, this proved next to nothing
the 10 shares of bank stock not exceeding $1,500 in value-and, if the
respondents' contention be sustained, it did not have in reality to be
even that. In passing, therefore, upon the agreement as written, it
must be remembered that the whole consideration of the bargain to
Mrs. Russell was the $5,000 named. It is idle to argue that this was
anything but what was close and narrow. If there was no great dis
parity in it, why this long and expensive litigation, which might have
been amicably avoided, according to the evidence, for a very moderate
advance, in order to keep the complainant out of her dower? 'With-
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out stopping to go into an extended demonstration, it is not difficult to
figure out a yearly value of over $4,000 from the productive real es
tate, outside of possible returns from the timber lands, of which the
complainant would be entitled to a third; and, holding down to this
low estimate, in four years she would equal what she was to get by
the agreement, and, if her expectation of life was fulfilled, would far
exceed it in the end. No one with knowledge of the facts, or except
because of a confidence inspired, would make such a one-sided bar
gain. No account is taken in this calculation of the personal property,
but it is manifest that it cannot be entirely left out of sight. While
the complainant could acquire no legal claim upon it by the marriage,
as has been already noted, yet it constituted a material part of Mr.
Russell's possessions, and contributed to make him the man of wealth
which he was. Bearing on future possibilities, as it did, it is a factor
to be considered in determining whether the bargain was a fair one;
and, with this thrown into the scale, even though no more than as a
makeweight, the disparity is materially increased.

The law which governs in such cases is universal and well defined.
Kline v. Kline, 57 Pa. 120, 98 Am. Dec. 206; Bierer's Appeal, 92
Pa. 265; Warner's Est., 207 Pa. 580, 57 At!. 35; Pierce v. Pierce, 71
N. Y. 154, 27 Am. Rep. 22; Taylor v. Taylor, 144 Ill. 436, 33 N. E.
532 ; Fisher v. Koontz, 110 Iowa, 498, 80 N. W. 551; Spurlock v.
Brown, 91 Tenn. 241, 18 S. W. 868. The parties who enter into an
antenuptial arrangement stand in such a relation of confidence to each
other as to call for the exercise of the highest fairness and good faith.
It cannot be expected that either will pry into the money affairs of
the other, except possibly in the most general way; or conduct an inde
pendent investigation with regard to them. The .amenities of the
situation forbid it, if nothing else. It is too suggestive of a merq;nary
motive in the marriage, which should be prompted by mutual affection,
to be sanctioned. Each must therefore, of necessity, derive knowledge
from the other of his or her property, and both must be frank. No
agreement on any other basis will stand, as all the cases attest. Where
the bargain is manifestly unfair, as where the provisions made by it
on either side are inadequate or grossly disproportioned to the rights
surrendered, the presumption is that it was brought about by frau<;lu
lent concealment, and the burden is upon those who seek to profit by it
to show otherwise, which is as it should be, for the additional reason
that the mouth of the one party is usually closed by the death of the
other.

But we do not need to rest the case upon presumptions. There is
direct evidence of that which preceded and induced the agreement
which leads to the same result. So far as this depends on the testi
mony of the complainant, she is a competent witness, notwithstanding
that it relates to a transaction with the respondents' testator, now de
ceased. She may not be by the state law, but the case falls within the
terms of the federal statute, which therefore controls. Potter v. Third
National Bank, 102 D. S. 163, 26 L. Ed. I II. The Revised Statutes
(section 858 [D. S. Compo St. 19°1, p. 659D declare that:

"In the courts of the United States no witness shall be excluded * * *
in any civil action because he is a party to or interested in the issue to be
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tried: provided, that in actions by or against executors, administrators or
guardians in which judgment may be rendered for or against them neither
party shall be allowed to testify against the other as to any transaction with
or statement by the testator, intestate, or ward, unless called to testify
thereto by the opposite party, or required to testify thereto by the court."

To the extent that this is a suit against executors, two of the de
fendants being sued in their representative as well as their individual
capacity, it falls within the proviso of the statute, but the other condi
tion of exclusion is not fulfilled. No judgment for or against the
executors is asked by the bill, or could be rendered thereon. It is
brought to secure the complainant's dower in the lands of her late hus
band, and is essentially against the heirs and devisees to whom it de
scended or was left by his will, and not against the executors, except
nominally. 7 Encycl. Plead. & Pract. 197; Chapman v. Schroeder, 10
Ga. 321; Campbell's Case, 2 Doug. (Mich.) 141. The personal property
being disposable by the testator without accountability, no claim is or
could be made against it; and, the estate being solvent, the realty is
not needed for payment of debts. Neither are the executors given any
duties by the will with respect to it, and if, as it seems, they have inter
vened in any way, they must be regarded as having done so, not on be
half of the estate, but as agents for those interested therein. I 1 Am.
& Eng. En. Law (2d Ed.) 1208. The proceeding is therefore distinctly
in rem, except so far as the rents and profits which have accrued are
concerned; or iJ,S compensation may be claimed for lands disposed of by
the testator in his lifetime; and even as to this it cannot be said that
the general estate in the hands of the executors is involved. The case
is like that of Goodwin v. Fox, 129 U. S. 601, 9 Sup. Ct. 367, 32 L. Ed.
805, where, although the plaintiff sued, in terms, as executrix, the de
fendant was held to be a competent witness; the relief sought being
only with regard to her interest in certain land as devisee.

Turning, then, to the facts with regard to the making of the antenup
tial agreement in controversy, and bearing in mind that the parties
became engaged in August, 1892, and were married November 30
following, the story of how it came to be executed will best be told in
the words of Mrs. Russell, taken entire. Being asked to state what
took place between herself and Mr. Russell with regard to it, she said:

"He said there was a llttle matter he wished to speak to me about. This
was in the month of October. 1 said: 'Very well. Go ahead.' He said
that in all probability 1 would outlive him, and that he wanted to provide
for me, and he asked me what part of his estate 1 would be satisfied with
at the time of his death. 1 told him that 1 didn't know; that 1 had never
thought anything about that. 1 said: 'I don't reaIly know what you are
worth-what you claim to be worth. What would you like to give me?' He
said: 'Well, 1 want to make you satisfied, and I will do so, but 1 wish you
would mention a sum.' 1 said: 'Well, 1 can't do that, because 1 don't know
anything about what you are worth.' He said: 'Well, 1 don't either. My
business is in such a condition that 1 don't know how 1 am standing, but
1 want to give you something that wili make you independent at the time
of my death. 1 think that would be better for us both.' 1 said: 'Well, if
you think so, what would you like to give me?' He said: 'Well, how would
$15,000 suit you-to receive it within six months after my decease?' I said
that that would be all right; that I would be satisfied with that. He said:
'As soon as we are married, 1 shall make my will, and I want to fix you so
you will be independent.' 1 said: 'Very well. That will be satisfactory.'
And he said: 'I will give you something in my will, too.' So we talked. a
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little while, and after a few minutes he said: 'That III rather more than you
will need, and I don't think it would be best to give you quite that much.
It migbt put my executors to considerable trouble, and some losses, to raise
that amount within six months. How would $10,000 suit for the time, and
then I will provide for you in my will '!' I said: 'That is all right. That
is satisfactorr, too, if you think it is best.' Then he said: 'I think it would
be better for us to have a writing drawn up-an agreement-and it would
be better for you and better for me. Who shall we have to draw it up'!' I
said: 'Anr one you sar. I don't know anrthing about anrbody who ought
to do it.' He said: 'I have had a good deal of dealings with Potter & Nixon,
of Bridgeton, and I think I will go to them, if it suits you.' I said: 'It suits
me all right.' That was about all that was said in regard to the matter at
that time. Then in a few dars he went to Bridgeton, and saw Potter &
Nixon, and in a dar or two I received an agreement through the mail, and it
was drawn for $5,000; but I thought it was a mistake of the lawyers or the
typewriter. I didn't think that Mr. Russell had made the change. So I
just put it aside and waited till he called, which was in a very short time
a day or two, perhaps. As soon as he came in he said: 'Did you receive
an instrument in writing through the mail '!' I said I did, and he said:
'So did I.' I said: 'Did you'!' He said: 'Yes.' He then said: 'What did
you think of the change I made'!' I said: 'Did you make that change'! I
thought it must have been a mistake.' And he said: 'No. If you will sit
down, I will tell you why I made it in that way.' So I did, and listened
to him. He said that, after considering the matter thoroughly, he thought
that that would be sufficient to carry me through till his estate was settled,
and said that he would provide liberally for me in his will. He said: 'Per
haps I could leave what I leave you in my will already invested, or I may
leave it to you in cash. I will see what is best. I want to fix it so that
you will have no trouble with it.' He then asked me: 'What do you think
of that arrangement'l' I said: 'If you think that is better, I am willing for
you to do just what you think is best.' He said: 'I don't want you to think
that this $5,000 is all that I intend you to have. You see right here at the
bottom I have left a space where I can make a provision for you, and that
is why I did it, and had it left open.' He then said: 'Do you think you un
derstand it'!' I said: 'I think I do.' He said: 'Well, I will do as I say,
and I think it will be the best way to do.' He said: 'Can you trust me'!'
I said: 'I think I can. If I cannot, we had better stop right here, without
going any further. I want to trust my husband.' He said: 'I thank you
for l'our confidence, and you may rest assured that I will do just what I
say, and make a liberal provision for you in my will, after we are married,
for I don't know who could have a greater claim on what I have than my
wife.' "

And again when recalled:
"Did Mr. Russell explain what he meant by 'better for you and better

for me,' and, if so, how'! A. '.rhat I would be Ilrovided for until his estate
was settled. Q. And what br 'better for me''! A. That he would not always
have to come to me to get my signature to papers when he bought or sold
anything."

There is little need for comment on this testimony. It speaks for
itself, and pointedly shows that while, on the one side, the settlement
was treated as a matter of wifely confidence, on the other it was ap
proached. in the spirit of bargaining, to get as much and give as little
as possible, as though the parties were strangers dealing at arm's
length. Not only was there no disclosure by Mr. Russell to his in
tended wife of the nature and extent of his property, or of the part of
it to which she could lay claim, but the references made to it were of
a character to raise a doubt. The complainant, thus, if not actually
misled by direct intention, was at least left entirely in the dark as the
result. But worse than this, there was an expression of future inten-
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tion which assumed the form of an absolute undertaking by Mr. Rus
sell, as part 6f the consideration by which the agreement was induced,
the subsequent disregard of which was an unpardonable breach of
faith. The representation made with regard to the $5,000 which
Mrs. Russell was to receive was that it was but a part, and, as she
might well be led to infer, a small part, of his intended bounty to
her; his express promise being that she should be otherwise liberally
provided for after his death by his will. This was given as a reason for
reducing the amount originally proposed to be settled upon her, and
was enforced by calling attention to the phrase at the end of the agree
ment, where the matter had been apparently taken care of, "unless some
part thereof be given to her by his wilL" The promise so made, the
testator was bound to fulfill, not as a matter of contract. but as one
of conscience and good faith. Not only the relation between the
parties, but the confidence expressed by the complainant in his assur
ances, which he himself invoked, forbade anything less. "Can you
trust me?" were his words; and her answer, which was most appro- .
priate: "If I cannot, we had better stop right here." How he could
bring himself to feel that he had met this obligation by the niggardly
gift of 10 shares of bank stock, when he came to make his will, it is
difficult to understand.

Entire corroboration of what Mrs. Russell testifies to is to be
found in the deposition of her son Grant Brown, taken in the previous
case, and introduced as evidence, without further examination on the
subject, in this: He states that he was present when Mr. Russell ex
plained the reason for reducing the amount to $5,000, and heard him
promise to provide for his mother liberally in his will; declaring that
this was merely to meet her temporary needs, and by no means repre
sented the entire share designed for her in his estate. It is not neces
sary to go over his testimony in detail, or to refer to it further, except
to say that upon it alone the complainant's case would be made out,
justifying a decree setting aside the agreement on the ground of bad
faith.

It is said, however, that fraud cannot be predicated on the mere fail
ure to fulfill an executory promise, for which Marshman v. Conklin, 21

N. J. Eq. 546, and Lovett v. Taylor, 54 N. J. Eq. 3II , 34 AtL 896, are
relied on. But that depends. In the first of the cases cited, a trust in
lands was sought to be imposed upon a conveyance absolute on its face,
by reason of an alleged parol promise made to the grantor at the time
to hold for her benefit after the purpose for which the conveyance was
executed had been subserved; and it was held that the misplaced con
fidence involved could not be considered as a fraud or imposition that
would avoid the transaction. But the parties stood in no relation of
confidence, and dealt at arm's length; and the case set up in the bill
was of an express trust resting in parol, in the face of the statute of
frauds, which is materially different from the case in hand. In Lovett
v. Taylor, an improvident son, acting on the advice of his sister and her
husband and their counsel, voluntarily conveyed his property to his
mother, who took it for the purpose of preventing it from being squan
dered. There was evidence of a verbal promise on her part to recon
vey to him in course of time, and a reiterated expression of her inten-
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tion to do so, but she died without having fulfilled it. On this showing,
it was held by the vice chancellor that no trust resulted by virtue of
the promise or intention of the mother, nor could any fraud be charged
for failure to subsequently recognize the· force of the obligation; the
promise having been made in good faith at the time, and not falsely
or with no intention of ever observing it. Notwithstanding this con
clusion, however, the court did, in the end, give relief permitting the
son to assert and enforce the trust against his brother and sister by
means of a cross-bill.

But without stopping to discuss the merits of these cases, or par
ticularly quarreling with what they immediately decide, there is abund
ant authority for the position that the failure to regard an assurance
upon which an agreement is executed may, under certain circumstances,
amount to a fraud. In the leading case of Church v. Ruland, 64 Pa.
432, a daughter importuned and persuaded her father to leave her all
his land by will, on the express and reiterated promise that she, in turn,
would leave one-half of it to her sister Charlotte's children when she
died. Instead of this, she willed it to the youngest daughter; and it
was held that the assurance upon which the will of her father in her
favor was procured fastened on her conscience, as the party procuring
it, a trust or confidence, the failure to fulfill which was a fraud, creating
a trust ex maleficio, which a court of equity would enforce. In Cow
perthwaite v. First National Bank, 102 Pa. 397, at a sheriff's sale of the
land of the plaintiff's husband a promise was made to the plaintiff, his
wife, who, by payment of part of the purchase money, had an interest
therein distinct from her dower, that, in case she would allow a con
sentable sale, the execution creditors would buy in the property, and
resell it to her on certain terms; and it was held that the subsequent
refusal to recognize the arrangement was such a fraud as converted
the purchaser into a trustee. In Smithsonian Institute v. Meech, 169
U. S. 398, 18 Sup. Ct. 396, 42 L. Ed. 793, title to land for which the
husband furnished the purchase money was taken in the name of the
wife on the distinct understanding and promise by parol that she would
dispose of it to the Smithsonian Institute by her will. Having failed
to do so, a bill was filed after her death to enforce the obligation, and
it was held that she was bound thereby. "If Mrs. Avery," says the
court, "had during her lifetime conveyed this property to her sister and
brothers, it would have been a fraudulent breach of trust; and the
like result follows if, now that she has died without executing a will,
her heirs are permitted to take the property which was conveyed to her,
not as an advancement, but on an agreement that it should subse
quently pass to this plaintiff." It is true that in this case a trust result
ed from the payment of the purchase money, and the promise was
relied on mainly to rebut the presumption of a gift from the husband
to his wife; but at the same time the fraud which would follow a
breach of the undertaking on which the title was obtained is recognized,
which is the importance of it here.

My conclusion on the whole case, therefore, is that the complainant
was overreached in the making of the antenuptial agreement, and is
entitled to now have it put out of her way. Laying aside all considera
tions but the last, there is enough in that alone to justify a decree. By
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a most definite and assuring promise, that liberal provision should be
made for her by the testator in his will, she was induced to part with
her dower rights for the very inadequate sum which he persuaded her
to accept. The promise so made was more than the expression of a
beneficial intention. It was a direct assurance, inviting confidence,
and intended so to do, and removed the transaction from the region
of ordinary bargaining to that of conscience and good faith. The
subsequent breach was a fraud which relates back and vitiates the
agreement which was obtained on the strength of it. The testator
could not honestly keep the land, in the face of it, free from the com
plainant's dower; nor can the respondents, his heirs· and devisees,
who seek to profit by it after his death. To do so abuses the confidence
invited and reposed, which a court of equity will not permit.

Let a decree be drawn avoiding the antenuptial agreement, and estab
lishing the complainant's dower in the lands of which the respondents'
testator was seised in his lifetime, and appointing commissioners to set
off the same, allowing compensation where that cannot conveniently
be done as well as for that which has been aliened, and stating an ac
count of the rents and profits meanwhile by way of damages for the
detention, with costs.

=
In re PEASE.

(District Court, E. D. Michigan, N. D. October 1, 1902.)

1. BANKRUPTCy-LIENS-MORTGAGE FOR BORROWED MONEY.
A mortgage given by an insolvent, subsequently and within four months

adjudged a bankrupt, to secure money borrowed at the time for the pur
pose of preferring certain of his creditors, where the lender knew or
had reason to believe that such was his purpose, is void under Bankr.
Act July 1, 1898, c. 541, § 67e, 30 Stat. 564 [D. S. Compo St. 1901, p. 3449].

2. SAME••
A trust company, through its agent and attorney, who was also attor

ney for large creditors of a country merchant doing business at a dis
tance, made a loan to such merchant, with which he at once paid certain
creditors in full, inclUding the clients of the agent, who received the
money on their behalf directly from the lender. The loan was secured
by a chattel mortgage on the borrower's stock, and on the next day after
it was given, in accordance with the previous intention of the lender, it
took possession of the stock, and proceeded to sell it out under the mort
gage. The borrower was actually insolvent, but no steps were taken by
the company or its agent to ascertain his condition. It did not appear
that he was a party or consented to the taking possession of his stock,
which was not provided for in the mortgage, and there had been no de
fault. He was soon after adjudged a bankrupt. Held, that the trans
action was evidently not in good faith, in the belief of the bankrupt's
solvency, or for the purpose of assisting him to continue his business,
but was apparently in the interest of the preferred creditors, and that
the mortgage was void under Bankr. Act JUly 1, 1898, c. 541, § 67e, 30
Stat. 564 [D. S. Compo S1. 1901, p. 3449].

In Bankruptcy.
Perry D. Pease was adjudicated a bankrupt at a time when he was carry

ing on business in a small town of 600 inhabitants. He had. October 12. 1900,
incurred debts to the amount of about $10,000, and estimated his stock in

, 1. See Bankruptcy, vol. 6, Cent. Dig. §§ 256, 257, 259, 261.
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Iral!e at about the same amount. On that liar he borrowed $3,500, ~ring a
mortgage on bls stock to a security trust company. The mortgage was secured
by a Mr. Chittenden, a lawyer, who, upon the giving of the mortgage, took
possession of the stock and proceeded to sell it Certain creditors of Pease
attached the property, and on an inventory the stock was valued at $6,698.
This appraisal, added to the goods sold by Mr. Chittenden after he took pos
session, shows the stock valued at about $7,298, leaving the indebtedness of
Pease, above the amount of his stock, at about $2,700. Littman & Hofl'stadt,
creditors of Pease, had been pressing him for settlement at the time of the
negotiation of this mortgage, and out of the proceeds of the mortgage their
indebtedness, in the amount of $1,800, was paid A portion of the money was
also used to pay an indebtedness to the debtor's mother-in-law. The testimony
of the trustee in bankruptcy was to the efl'ect that sales by a mortgagee re
duced the value of the stock that remained after the payment of the mortgage
debt about 40 per cent. The testimony of Littman, who had been paid, as to
bls knowledge of the bankrupt's condition at the time of the payment, was
unsatisfactory and contradictory, and was not sustained by the testimony of
Chittenden, who negotiated the loan. Chittenden represented the trust com
pany, for whom he had been in the habit of negotiating loans, and at the time
he received the proceeds of the loan from the trust company he had notified
Littman to be present, that his claim would be paid, and was authorized by
b1m to receive and receipt for the money as his attorney.

Chittenden & Chittenden, for appellant.
Chauncy H. Gage and Searl & Montfort, for appellee.

SWAN, District Judge. The bankrupt's intent to prefer Littman
& Hoffstadt and the other creditors, to pay whom he borrowed the
$3,500, is conclusively shown by the facts, and was known to the
agent of the trust company. Nor is there any question but that the
intent and effect of the mortgage was to hinder or delay, if not de
fraud, his creditors. In re Goldschmidt, 3 Nat. Bankr. R. 168, 16g,
Fed. Cas. No. 5,520; In re McLam (D. C.) 97 Fed. 922.

The giving of the mortgage, therefore, was an act of bankruptcy,
under subdivision I, § 3, c. 541, Bankr. Act July I, 1898, 30 Stat. 546,
547 [D. St. Compo St. 1901, p. 3422], without regard to Pease's finan
cial condition at the time. Insolvency of the debtor is not an element
of that subdivision. Pease, being insolvent October 12, 1900, as is
conceded, by the payment of Littman & Hoffstadt and his creditors for
money borrowed, with the intent to prefer them over his other creditors,
violated subdivision 2 of section 3 of the act. The act of the debtor
being a preference, his intent is inferable from his act. In re Black
& Secor, 1 Nat. Bankr. R. 361. Is the mortgage a lien upon the
bankrupt's estate? By subdivision "a," § 67, c. 541, Bankr. Act:

"Claims which for want of record or for other reasons would not have been
valid liens as against the claims of the creditors of the bankrupt shall not
be liens against his estate."

By subdivision "d," § 67:
"Liens given or accepted in goal! faith and not in contemplation of or in

fraud upon this act, and for a present consideration which have been recorded
according to law, if record thereof was necessary in order to impart notice,
shall not be afl'ected by this act"

By subdivision "e," § 67:
"All conveyances, transfers, assignments or encumbrances of his property

or any part thereof made or given by a bankrupt" within the specified period
"with the intent and lIurpose on his part to hinder, delay or defraud bLs <:red-
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itors or any of them shall be null and void as agaInst the creditors of such
debtor, except as to purchasers in good faith and for a present fair considera
tion. • • ...

By subdivision "b," § 67:
"Whenever a creditor is prevented from enforcIng his rights as agaInst a

lien created or attempted to be created by his debtor, who afterwards becomes
a bankrupt, the trustees of the estate of such bankrupt shall be subrogated to
and may enforce such rights of such creditors for the benefit of the estate."

It seems clear that these several subdivisions have a common pur
pose, and should be read together as collectively definitive of the es
sentials of a valid lien. It follows that no person can be a "pur
chaser in good faith" of any part of the bankrupt's estate, if title or
security was accepted "in contemplation of or in fraud upon" the bank
rupt act, or if·for any reason it would not have been valid against the
claims of creditors of the bankrupt. The propositions that advances
may be lawfully made in good faith to a debtor to carryon his busi
ness, and that the lender may lawfully take security at the time for
such advances without violating the bankrupt act, are beyond denial.
"It makes no difference," says the court in Tiffany v. Boatman's Inst.,
18 Wall. 375, 21 L. Ed. 868, "that the lender had good reason to be
lieve the borrower to be insolvent, if the loan was made in good faith,
without any intention to defraud the provisions of the bankrupt act."
This was held in construction of section 35 of the bankrupt act of
1867, 14 Stat. 534 (Rev. St. § 5129), which avoided "any conveyance,
transfer or other disposition of the property of an insolvent, if the
grantee had reasonable cause to believe the grantor insolvent, and that
the conveyance was made to prevent the property coming to the as
signee in bankruptcy, or to prevent the same from being distributed
under the act, or to defraud the object of, or in any way impair, hinder,
impede or delay the operation and effect of, or to evade any of the
provisions of this title." These two elements must have concurred
in the transaction to avoid the conveyance. It was not enough that the
grantor was believed to be insolvent in order to defeat the title of the
grantee, but it must also appear that the grantee knew that the convey
ance was made with a view to effect any purpose prohibited by the act.
If that is shown, it avoids the transfer. Even though a present fair
consideration for property transferred to the hindrance, delay of, or in
fraud upon creditors, it will not save the conveyance. "A sale may
be void for bad faith, though the buyer pays the full value of the
property bought." This is the consequence where his purpose is to
aid the seller in perpetrating a fraud upon his creditors, and where he
buys recklessly, with guilty knowledge. Clements v. Moore, 6 Wall.
312, 18 L. Ed. 786; Cadogen v. Kenneth, 2 Cowp. 432; Walbrun v.
Babbitt, 16 Wall. 581 (bottom), 21 L. Ed. 489.

The decisions under the acts of 1841 and 1867 are to the same effect
as Tiffany v. Boatman's Inst., 18 Wall. 375, 21 L. Ed. 868, viz., that
it is essential to the validity of security for a loan to one adjudged a
bankrupt within four months thereafter that the transfer was had
"without any intention to defraud the provisions of the bankrnpt act."

In Re Butler, 4 Nat. Bankr. R. 308, 120 Fed. IOO, the bankrupt
borrowed fro111 one Mendell, upon mortgage of his stock in trade,
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$1,600 to pay one Cushman, an unsecured creditor, who was pressing
for payment Kimball,a clerk or partner of Cushman's, suggested to
the mortgagee the loan to Butler upon security, and to Butler, the
bankrupt, that Mendell would probably lend him the money. Mendell
made no inquiry into the condition of Butter's affairs, but relied mainly
upon the advice of Kimball and Cushman. Judge Lowell held that
the money was raised for the express purpose of paying an antecedent
debt, and that the intent to prefer the creditor was plainly inferable;
that the mortgage was out of the ordinary course of the business of
the bankrupt, because he was a retail dealer, doing a business of about
$100 a day, and a mortgage of such a trader's full stock is a confes
sion of insolvency-eiting Nary v. Merrill, 8 Allen, 451. He dismissed
the petition of the mortgagee for payment of his mortgage debt from
the proceeds of sale of the property. The case is very like that at
bar in its main features. In the latter, however, the attorney for the
mortgagee was also attorney for the principal preferred creditor.

In Bucknam v. Goss, 13 N. B. R. 337, Fed. Cas. No. 2,097, Judge
Fox held that a mortgage given by one subsequently adjudged a bank
rupt in part to prefer the mortgagee as to his claim, and in part to se
cure a present loan made for the purpose of enabling the debtor to
pay another creditor, was entirely void.

In Fox v. Gardner, 21 Wall, 475-480, 22 L. Ed. 685, it is said:
"The right of an insolvent person, before proceedings are commenced

against him, to pay a just debt, honestly to sell property for which a just
equivalent is rec-eived, to borrow money, and give a valid security therefor,
are all recognized by the bankrupt act, and all depend upon the same prin
ciple. In each case the transaction must be honest, free from all intent to
delay or defraud creditors or to give a preference, or to impair the estate.
If there is fraud, trickery, or intent to delay or prefer one creditor over others,
the transaction cannot stand."

In the case of In re Soudan Mfg. Co., 113 Fed. 8°4, 51 C. C. A. 476,
it was held that under section 67d of the bankrupt act the validity of a
mortgage given to secure a present loan of money within four months
prior to the borrower's bankruptcy does not depend upon his solvency
at the time, or upon notice of his financial condition by the mortgagee,
actual or constructive; but to invalidate such a mortgage it must be
shown that the borrower was insolvent, that the purpose of the loan
was to accomplish unlawful preference or otherwise violate the act,
and that the lender knew or was chargeable with knowledge of both
of such facts. In that case the mortgage was upheld upon the facts
in the case, which did not imply insolvency of the borrower.

In Re Beerman, 7 Am. Bankr. R. 431, 112 Fed. 663, a firm creditor
of an insolvent debtor a month before his bankruptcy procured a third
person to lend money to pay his debt to the firm upon a mortgage upon
the debtor's stock, and a bond of indemnity from the firm against loss,
the lender understanding that the money was to go to the firm, and
the firm received it. The mortgage was held void under the bankrupt'
act, since it would enable the creditor to obtain by indirection a prefer
ence which he would have been unable to get if he had dealt directly
with the debtor. Upon a like state of facts Judge Coxe held a trans
fer of property by the bankrupt void as a preference. In re Minnie
McGee, 5 Am. Bankr. R. 262, 105 Fed. 895.

129 F.-29
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The validity of a dealing assailed as a preference is det()rmined by
its purpose and effect, and not by its form. In Stern, Falk & Co. v.
Trust Co., 7 Am. Bankr. R. 305-308, I 12 Fed. S0l, where the creditors
of a bankrupt firm were disallowed because they had refused to sur
render proceeds of the bankrupt'S estate acquired by collusion with the
assignee of the bankrupt, Judge Severens said:

"In respect to the means by which the transfer is effected there is no limita
tion. However devious the method, if the result is that but for the act the
creditor acquires property from the debtor which is subject at law or in equity
to be appropriated to the satisfaction of the debtor's obligations, that is a
transfer, within the meaning of the act"

Under the act of 1867 it was held that the first clause of the thirty
fifth section of that act, which corresponds to section 60 of the pres
ent act, had reference only to transfers of property to pre-existing
creditors of the bankrupt, and that a transaction original and com
plete in itself, founded on the present consideration and had with one
having no previous relations with the bankrupt, could only be assailed
under the second clause of the thirty-fifth section of the former act,
which is the equivalent of section 67 of the present act. Bean v. Brook
mire, I Dill. 25, Fed. Cas. No. 1,168; Gibson v. Warden, 14 Wall.
244, 20 L. Ed. 797.

By a parity of reasoning it may be that the facts of the case at bar
bring it under section 67, subds. "d," "e," and exclude the applicability
of section 60, subds. "a," "b," because the Security Trust Company
had had no dealings with the bankrupt prior to the loan of October
12, 1900. This, if conceded, would not aid the validity of the mort
gage in controversy; for, if good faith is the sole criterion of the
validity of a transfer upon a present consideration, that element can
not inhere in it, where the lender knew or had reason to believe that
the grantor was insolvent, and that the purpose of the loan was to
enable him therewith to defeat any provision of the bankrupt act. "If
the vendor's purpose in selling is to defraud his creditors" (and it
might be added, "or to hinder or delay them"), "or if it is to work a
fraud upon the law by illegal payments, preference, or the like, and the
purchaser knows, or has good reason to believe, that such is the pur
pose of the vendor, then the purchase is void." Darby v. Lucas, I
Dill. 170, Fed. Cas. No. 3,573.

Under the second clause of section 35 the act of 1867 includes any
disposition of property by one insolvent or in contemplation of insol
vency if the recipient had reason to believe the grantor to be in either
of these conditions, "and that the act was done by him. to prevent the
property from coming into the hands of his assignee in bankruptcy
and from being distributed under the bankrupt law." Gibson v. War
den, 14 Wall. 249, 20 L. Ed. 797. The sixty-seventh section of the
act of 1898 is entitled to quite as broad construction to effectuate the
purpose of the law as that given to the second clause of section 35 ot
the prior act. If a volunteer purchaser or incumbrancer of an in
solvent's property, having knowledge or means of knowledge of his
actual insolvency and of his purpose by the transfer to defeat the pro
visions of the bankrupt act, is protected as a bona fide purchaser upon
the bankruptcy of the grantor within four months, while any Ullse-



IN BE PEASE. 451

cured creditor who, without reasonable cause to believe the debtor is
insolvent, has received part payment upon his claim, must surrender
such payment as preferential before he can prove for the balance of
his claim, the object of the bankrupt act may easily be thwarted. The
creditor has only to obtain a loan to the bankrupt, and receive pay
ment of his full claim from the proceeds.

In Tiffany v. Boatman's Institution, 18 Wall. 375-388, 21 L. Ed.
868, the court upheld the validity of a loan to one Darby, who is de
scribed as "a man of large property and large debts," and "of wonder
ful energy and capacity for business." Darby borrowed the money
to take valuable securities out of pledge and to prevent their sacrifice.
Neither he nor the lender contemplated any fraud upon creditors.
Their redemption was a benefit to creditors. The testimony was in
conflict as to Darby's commercial solvency at the time of the loan.
The case of Tiffany v. Lucas, 15 Wall. 410, 21 L. Ed. 198, sustained
a sale of property by Darby. While these decisions are often cited
as holding that good faith is the only test of the validity of a transfer
by one subsequently adjudged a bankrupt, and that "it makes no dif
ference that the lender had good reason to believe the borrower in
solvent, if the loan was made in good faith without any intent to de
feat the provisions of the bankrupt law," they are not authorities for
the doctrine that under the act of 1898 one actually in~olvent can
make any transfer of property, even for a present consideration, to
one who knows or had the means of knowing of his financial condi
tion and his purpose to evade the bankrupt act. Under the act of
1867, a person was insolvent who could not pay his debts as they ma
tured. This condition might well consist with the possession of am
ple property to meet them if an extension of time could be had. For
that reason it was held the loan to one known to be commercially in
solvent to enable him to avoid bankruptcy was a legitimate transfer
if no fraud upon the bankrupt act was intended. Where, however,
one's debts exceed the value of his property, there is no reason why
one who knows that fact and its necessary consequences to creditors
of the borrower, and lends him money upon the security of his prop
erty, to be applied in preferring one or more of his creditors or to hin
der or delay the insolvent's creditors, should be held a preferred cred
itor.

One actually insolvent has no equitable interest in what is only
nominally his property. The effect of his transfer is to hinder, delay,
and defraud his other creditors without the hope or possibility of bene
fiting himself. The reasons for sustaining a sale or security given by
one commercially insolvent in the effort to save his business and avoid
bankruptcy have no application to one who has lost everything, and
who by a sale or mortgage of his property necessarily withdraws it,
in whole or in part, from the reach of creditors. Both lender and
borrower are chargeable with knowledge of the obvious effect of the
transaction upon unsecured creditors, and with colluding to defeat the
bankrupt act, if the insolvent seasonably becorries a bankrupt. Had
the Security Trust Company in this case been a pre-existing creditor
of Pease its security for its debt would have been indefensible. It is
equally so when it ignored the means of knowledge of the grantor's
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hopeless insolvency, and knowing that the money was to be used to
pay unsecured pre-existing debts. A loan of that character is not sanc
tionedby the reasoning in either Tiffany v. Boatman's Inst., supra, or
Tiffany v. Lucas, 15 Wall. 410-424, 21 L. Ed. 198, in neither of which
was the vendor known to be even commercially insolvent. It seems
clear from these considerations that, although a present consideration
passed to Pease for the mortgage, the avowed purpose and necessary
effect of the transaction, under the facts in this case, deny to the mort
gagee the character of a purchaser in good faith. The agent and at
torney of the Security Trust Company admits that he knew before
he went to Ashley that Pease wanted the loan to pay Littman & Hoff
stadt (who had been his clients for several years, and had consulted
him about their claim against Pease), and other creditors whose claims
were long overdue, and that the Security Trust Company knew that
Littman & Hoffstadt were to be paid from the loan, yet the proofs
show that he made no inquiry into Pease's indebtedness beyond asking
him if there were any judgments against him or incumbrance upon
his property. Littman had been persistent in pressing Pease for pay
ment, and when told by Pease, about a week before the mortgage was
given, that his efforts to borrow money in Ithaca had failed, assured
Pease that he would get it for him. Littman denies this, but the facts
tend to corroborate Pease. The proofs show that Littman was at
Ithaca wben the mortgage was executed, having been informed by
Chittenden and by Pease that he would get his money that day from
the proceeds of the loan. At Littman's suggestion Pease gave Chit
tenden an order on the Security Trust Company for Littman's claim of
$1,842, and that sum was paid to Chittenden at Toledo by the mort
gagee, and Chittenden paid it to Littman. The proofs are convincing
that the loan was made and the security taken primarily to secure pay
ment of the claim of Chittenden's clients, Littman & Hoffstadt, in the
belief founded upon an overvaluation of the stock, and Pease's estimate
-which was a mere guess-that he had a margin of $2,000 or $3,000
of assets over his liabilities. This guess, however, was discredited by
Pease's express admission, abundantly established by his own testi
mony and that of Mr. Matthews that he did not know how much he
owed. The means for ascertaining the exact amount of his indebted
ness were at hand.,. but were not called for. Mr. Chittenden does not
claim that he asked Pease for either his books or his invoices of his
stock. Pease kept no books, but that, it seems, was not known to
Chittenden. Pease had no difficulty in making up from his invoices
of stock a schedule of his creditors and their claims when he filed his
petition in bankruptcy, and its correctness has not been questioned.
Indeed, the admission of counsel for the mortgagee that he was in
solvent when the mortgage was given leaves that fact beyond contro
versy. It is equally certain that examination of the invoices of his
purchases would have disclosed Pease's indebtedness for his stock.
This, added to his debts for borrowed money, would have demonstrat
ed, even on Chittenden's estimate of the stock, that he owed more
than he could pay. These facts liken this transaction to that con
demned in Waldrun v. Babbitt, 16 Wall. 577-582,21 L. Ed. 489, where
the title of a purchaser, who bought, without inquiry as to the vendor's
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financial condition, the stock of a country trader, was sought to be de
fended on the ground that he had paid full value in ignorance of the
condition of the seller's business. The purchaser limited his inquiry
to the trader's object in selling out an.d his future purpose. The
court held that a sale of that kind imported the seller's fraudulent in
tent, and put the buyer on inquiry, adding:

"Something more was required than this information of the trader's object
and future purpose, which the law raised in the mere fact of a retail mer
chant selling out his entire stock of goods. If this sort of information could
sustain the sale, the provision of the bankrupt law we are considering would
be no protection to creditors in :1>fendelson's situation, and with the purpose
he had in view would be likely to give the party with whom he was dealing
a plausible reason for his conduct. The presumption.offraud arising from the
unusual nature of the sale in this case can only be overcome by proof on the
part of the buyer that he took the propf'r steps to find out the pecuniary con
dition of the seller. All reasonable means pursued in good faith must be used
for this purpose. * * * In choosing to remain ignorant of what the
necessities of his case required of him to know, he took the risk of the im
peachment of the transaction by the assignee in bankruptcy in case Mendel
son should be adjudged a bankrupt within the time limited in the statute."

This duty of inquiry was reiterated in Wager v. Hall, 16 Wall. 584
600,21 L. Ed. 504.

Neither the Security Trust Company nor its agent and attorney at
any time contemplated aiding Pease to continue his business and avoid
bankruptcy, as was the purpose of the lender in Tiffany v. Lucas,
supra. When Mr. Niles agreed with Chittenden to make the loan,
conditioned on the latter's approval, it was agreed between them that
Pease should be ousted from possession at once, and a custodian should
take charge of the stock. This was done immediately, on Chitten
den's telegram, the same day the mortgage was delivered, and without
notice to Pease of that purpose or the significance of the presence of
Cummings, the custodian sent by Niles, although, as Chittenden ad
mits, Pease had not violated any condition of the mortgage, nor is it
claimed that he was informed that the mortgagee in so doing was
acting under the insecurity clause of the mortgage. Thereupon, with
in two or three days after the execution of the mortgage, handbills an
nouncing a chattel mortgage sale of the stock under the order of the
Security Trust Company were scattered broadcast by Chittenden's
orders, although no installment of the mortgage debt was due. Pease
was surprised by these acts. His request for a loan to help him "pull
through" had been nominally granted. The lender "kept the word
of promise to the ear, but broke it to the hope." The consequences
in no degree exculpate him from the charge of violation of the bank
rupt act in making a transfer for a purpose, in fraud of the act. He
had armed the lender with the power to appropriate his property to
the hindrance and aelay of his creditors, and must be presumed to
have intended the natural consequences of its exercise, although he
was not bound to anticipate its abuse. Clarion Bank v. Jones, 21 Wall.
327, 22 L. Ed. 542.

The evidence shows without conflict that the necessary effect of
the slaughter of the stock effected by the course pursued and the reck
less manner in its disposition of the mortgagee impaired the value
of what remained and sacrificed the interests of unsecured creditors
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whose only fund it was. There is evidence that no bank would have
made the loan as an investment on the security offered. The utmost
profit it could have yielded to the lender, had its terms been met by
Pease, would have been ab.out $52, the interest on the money to the
maturity of the debt. The paucity of that incentive to a loan to an
unknown country merchant doing business in a small village distant
130 miles or more from Toledo, and confessedly and obviously unable
to pay either his business indebtedness or long-standing debts for bor
rowed capital, the arbitrary and premature steps deliberately taken
against the property, and the relation between the attorney for the
lender and the preferred creditors of the bankrupt, are little short of
conclusive that the real purpose of the loan was in this circuitous way
to obtain the preference for Littman & Hoffstadt, and that accomplish
ed to sacrifice the mortgaged property for payment of its own debt,
ignoring alike the terms of the mortgage and the interest of Pease's
creditors. The facts throw the burden upon the mortgagee to excul
pate itself, and this has not been met. The course taken in the en
forcement of the security was not authorized by the mortgage. If,
as is claimed by Mr. Chittenden, it was consented to by Pease as a con
dition precedent to the loan, it is singular it was not embodied in the
mortgage. It proves also it was not taken under the insecurity clause.
It was not notified to Pease's creditors by the records of the mortgage,
and it substituted another security for that evidenced by the instru
ment and its record. Such substituted security was not a lien for
"want of record," under section 67 of the act and the statutes of
Michigan. Under the testimony and accepting the recorded mortgage
as a measure of the rights of the parties, the action of the mortgagee
was a premeditated wrongful conversion of the property, and an inten
tional disregard of the rights of the mortgagor and his creditors and to
their injury. Woods v. Gaar, Scott & Co., 93 Mich. 147, 53 N. W. 14.

While the consequence to Pease's creditors of this action would not
defeat the mortgage, if valid, yet they tend to show that the purpose of
the lender was not the relief of the mortgagor or the preservation of
his business, as he was led to believe, but the contrary. This is fur
ther evidenced by the fact that at least $350 of the "expenses" charged
to Pease, and apparently allowed as covered by the mortgage, were all
incurred, as Mr. Chittenden admits, in contesting the claims of Pease's
attaching creditors, and are not proper charges against Pease's estate.
There are other "expenses" allowed the mortgagee against the bank
rupt's estate quite as open to challenge. These charges also impugn
the good faith of the mortgagees, who are responsible for and charged
with knowledge of all facts known to Mr. Chittenden, who was their
attorney in the transaction, and, though he testifies he was "not re
tained," acted also for Littman & Hoffstadt. The Security Trust
Company knew that Pease intended to pay Littman & Hoffstadt's
claim out of the proceeds of the loan-Mr. Chittenden had so informed
them-and he knew that the claim was not due, and that its payment
would work a preference. He not only shut his eyes to Pease's finan
cial condition, but made no inquiry to learn whether Pease had other
property, "because," as he admits, he "was not interested in that."
Disregarding the mortgage, and under the alleged anterior agreement
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with Pease inconsistent with its provisions, but of no legal efficacy, he
practically destroyed the only available fund for creditors-the stock,
which he said was worth $8,ooo-to enforce premature payment of $3,
267 by a course which he apparently premeditated when he accepted
the loan, but did not disclose until the delivery of the security. His
acts and knowledge are those of the mortgagee, who knew not Pease,
but committed the conduct and consummation of the loan to him,
Rogers v. Palmer, 102 U. S. 263, 26 L. Ed. 164; The Distilled Spirits,
II Wall. 356, 20 L. Ed. 167; Smith v. Ayer, 101 U. S. 320, 325, 326,
25 1. Ed. 955.

The facts disprove the good faith of the Security Trust Company in
the transaction, and the finding of the referee in its favor, holding its
debt a secured claim, is reversed, and its mortgage is decreed to be
void.

The finding of SWAN, District Judge, was affirmed by the United ,
States Court of Appeals, Sixth Circuit.

STATE TRUST CO. v. KANSAS CITY, P. & G. R. CO. et al. (WESTING
HOUSE AIR BRAKE CO., Intervener).

(Circuit Court, W. D. Missouri, W. D. March 29, 1904.)

No. 2,331.

1. RAILROADS-MoRTGAGE FORECLOSURE-CLAIMS ENTITLED TO PREFERENCE.
Where a federal court, in a suit to foreclose a railroad mortgage, in

consideration of the previous condition of the mortgagor company exceed
ed the usual limit of six months, and directed the receivers to pay debts
for services rendered or materials and supplies furnished and necessary
to the maintenance of the road contracted within a year prior to the re
ceivership, it will not extend such period still further, and give prefer
ence over the mortgage to a claim arising more than a year before the
SUit, unless the equities of the case absolutely demand it; and the fact
that the claim is one for equipping cars of the mortgagor with air brakes,
required by act of Congress, does not give it any higher equity or right
to preference than any other claim for necessary equipment or supplies.

2. FEDERAL COURTS-FOLLOWING STATE DECISIONS-CONSTRUCTION OF STATE
STATUTES.

A decision of the Court of Appeals of Missouri as to the construction
or effect of a state statute is not binding on a federal court, since the
Supreme Court of the state, which is the court of highest jurisdiction, is
not concluded thereby, but may, should the same question be presented
to it, determine it differently.

3. RAILROADS-SUIT TO FORECLOSE MORTGAGE-WAIVER OF RIGHT TO ASSERT
PREFERENTIAL LIEN.

A creditor of a railroad company, who, after the appointment of receiv
ers for the property of the company in a suit to foreclose a mortgage
thereon, filed a statement under a state statute for a mechanic's lien for
the debt, thereby waived the right to afterward assert an equitable pref
erential lien in the foreclosure suit, the right to which was dependent on
a different state of facts as to the extension of the credit.

~ 1. Foreclosure of mortgages in federal courts, see note to Seattle L. S. &
E. Ry. Co. v. Union Trust Co., 24 C. C. A. 523.

, 2. State laws as rules of decision in federal courts, see notes to Griffin v.
Overman Wheel Co., 9 C. C. A. 548; Wilson v. PHrin, 11 C. C. A. 71; Hill v.
Hite, 29 C. C. A. 553.

See Courts, vol. 13, Cent. Dig. § 957.
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III Equity. In the matter of the intervention of the Westinghouse
Air Brake Company.

For former opinion, see 128 Fed. 129.

Prior to and on the 1st day of April, 1893, there existed the Kansas City.
Pittsburg & Gulf Railroad Cbmpan;r, a Missouri corporation, the Texarkana
& E't. Smith Railway Company, an Arkansas corporation, and the Kansas
City, Shreveport & Gulf Railway Company, a corporation of the states of
Louisiana and Texas, respectively. The stock of said Texarkana & Ft. Smith
Railway Company and the Kansas Cit.y, Shreveport & Gulf Railway Company
having been largely acquired by the stockholders of the Kansas City, Pitts
burg & Gulf Railroad Company with the view of building and operating a
continuous line of road from Fairview, in Jackson county, Mo., to the Gulf
of Mexico. bonds were issued, of date April 1, 1893, in specific numbers, by
the respective corporations, to the State Trust Company of New York, as
trustee, for the purpose of raising the necessary funds for the construction
and equipment of said continuous line of road; and on the 1st day of April.
1893, a blanket mortgage was placed on said railroad properties in respective
amounts aggregating about $23,000,000 in favor of said trust company as

• trustee. Default having been made in the pa;rment of interest coupons on
said bonds, the said State Trust Company on the 6th day of April, 1899, filed
its bill in this court against said railroad companies to foreclose said mort·
gage on the property situate within this jurisdiction. Under this bill Sam
uel W. Fordyce and Webster Withers. on the 28th day of April, 1899, were
appointed receivers of said railroad property of the Kansas City, Pittsburg
& Gulf Railroad in this state. Like bills of foreclosure were filed in the
United States Circuit Courts in the other states in which the respective cor'·
porations were situated, and the said Fordyce and Withers were appointed
in these ancillary proceedings as receivers therein. Such proceedings were
had under said bills resulting in the foreclosure and sale 'of said respective
properties, under which the Kansas City Southern Railway Company, a
Missouri corporation, organized pursuant to the scheme of reorganization.
became the purchaser' of said properties at the upset price, amounting to
$12,500,000, and received a deed therefor. On the 5th day of May, 1899, the
Westinghouse Air Brake Company, a corporation of the state of Pennsyl
vania, filed in the circuit court of Jackson county, Mo., a mechanic's lien
on the property of the Kansas City, Pittsburg & Gulf Railroad Company,
under the statute of the state of Missouri, to secure an indebtedness on ac
count for air brakes and materials furnished to said last-named railroad
company between the 20th day of February, 1897, and the 1st day of April,
1899. On the 15th day of June, 1899, the said Westinghouse Air Brake Com
pany, on its application therefor, was granted leave by this court "to inter
vene in this cause and file herein its petition for intervention," which was
filed on the same date; and on the 8th day of September, 1900, said West
inghouse Air Brake Company filed its amended intervening petition herein,
in which it set up a claim on said account against said Kansas City, Pitts
burg & Gulf Railroad Company for an equitable lien, preferential in its char
acter to the rights of the mortgagee in said foreclosure proceeding, in which
it was alleged that the said material so furnished by said vendor was nec
essary for the proper equipment and operation of said railroad to keep it a
going concern, and that it was understood between said vendor and vendee
that the same was to be paid for out of the current earnings in the opera
tion of said railroad not otherwise applied to the expenses of running, oper
ating, and maintaining the railroad; that sufficient funds were earned out
of the current income of the railroad to have paid the said indebtedness.
but that the same were diverted to the betterment of the railroad property.
so as to entitle the intervener to the equitable preferential lien aforesaid;
and asking that the same may be declared a lien upon the corpus of the
property purchased by said Kansas City Southern Railway Company, and
that said lien be enforced, unless otherwise paid by said purchasing com
pany. The bill also, in one paragraph thereof, pleaded the filing of a me
chanic's lien aforesaid, and asked for its enforcement against the property
so purchased by the Kansas City Southern Railway Company. The iSSUe<!
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on this intervention were referred to E. H. Stiles, master in chancery, to
take the proofs and report the evidence, together with his findings on the
facts and the law, to this court. '.rhe master made his report, finding in
favor of the intervener on its mechanic's lien in the sum of $11,271.05; and,
further, that, independently of the statutory lien, intervener is entitled to
an equitable lien in the sum of $12,316.21. Both parties took exceptions to
the findings of the master. On hearing before the court the court held that
the bill of intervention was multifarious in asserting in the same bill the
equitable lien and the statutory mechanic's lien (128 Fed. 129), and therefore
directed that the intervener make its election as to which of said asserted
liens it would stand upon for final decree, and to dismiss the bill as to the
other claim. Conformably to this direction, the intervener has filed its elec
tion in writing herein to stand upon the equitable lien.

Haff & Michaels, for Westinghouse Air Brake Co.
Lathrop, Morrow, Fox & Moore, for Kansas City Southern Ry. Co.

PHILLIPS, District Judge (after stating the facts). The inter-
vener having elected to stand for final decree upon its claim for .an
equitable lien, the court will not consider or pass upon what it con
ceives to be some of the vital objections to the validity of the statutory
mechanic's lien, but will only discuss and determine the validity of the
equitable lien. Paragraph 6 of the decree of this court appointing the
receivers provides as follows:

"Said receivers shall be authorized to payout of any income or revenues
which may come to their hands all debts which may have been lawfully
contracted by the Kansas City, Pittsburg & Gulf Railway since May 1, 1898,
for services rendered to said company by its employ{is in the operation of its
road, including herein the reasonable salaries to its officers, and reasonable
compensation for professional services rendered by attorneys; also all debts
lawfully contracted during the aforesaid period for materials and supplies
furnished to said railway company, and used in the maintenance and opera
tion of its road; and also all traffic balances, if there shall be any due, to
connecting carriers. Other claims and demands against said company shall
only be paid by the receivers upon orders of court hereafter made, and the
court reserves to itself the power to direct the payment of such other de
mands against said railway as it may deem to be of a preferential nature."

Paragraph 19 of the decree of foreclosure contains the following
provision:

"Any such purchaser or purchasers, and his or their successors and assigns,
shall enter his or their appearance in this court, and he or they, or any of
the parties to this suit, shall have the right to contest any claim, demand,
or allowance undetermined at the time of the sale, or which thereafter may
arise or be presented, and which would be payable out of the proceeds of
the sale herel1nder, or by said purchaser or purchasers, his or their succes
sors or assigns, or with which he or they or the property purchased would
be chargeable under the terms of this decree; and he or they may appeal
from any decision relating to any such claim, demand, or allowance."

It is quite evident from said paragraph 6 that the court did not in
tend to give priority over the mortgage lien to any and all claims of
an asserted equitable character which might be presented against the
mortgagor, regardless of the circumstances and the time of their origin.
The receivers were authorized to payout of the income or revenue cer
tain designated debts contracted after May I, 1898, reserving to the
court, by the last clause, the right to determine what other claims and
demands against the company should be paid by the receivers. By
said paragraph 19, while the purchaser of the road was required to en-
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ter its appearance in this court and become a party to the suit, the right
was nevertheless reserved to such purchaser "to contest any claim, de
mand, or allowance undetermined at the time of the sale, or which may
thereafter arise or be presented." The first part of paragraph 6 in
dicates, in a general way, what was the mind of the court respecting
the limit of time within which claims should have accrued to author
ize their payment. The court was familiar with the history of this
railroad, and the character of its burdens, as well as the probable losses
that must be sustained by the bondholders whose money had gone
into the construction and equipment of the road. The period of 6
months is ordinarily recognized by the federal courts as just and rea
sonable within which the claim must have accrued to entitle it to pref
erence over the mortgage; and, while it is not an inflexible rule, and
the court may reserve to itself the right to allow a longer time when
the equities of the case absolutely demand it, there certainly ought to
be some special equity to give this particular alleged lienor an exten
sion beyond the 12-months period recognized in paragraph 6. Speak
ing for myself, who joined with Judge Thayer in making the decree
in question, the 12-months period was deemed most liberal to the
creditors. And as this court knows that all the claims imposed upon
the purchaser of this road have been adjusted upon the 12-months
limitation period, it can see no special equity in favor of this inter
vener, who represents the last unadjusted claim, for according to it,
as the master has, a period of 18 months anterior to the appointment
of the receivers, even if the claim should be found entitled to the pref
erence asserted.

The principal reason assigned for giving this claim such special dis
tinction is that the air brakes were essential to enable the railroad
company to comply with the act of Congress requiring railroads en
gaged in interstate commerce to equip their trains with the Westing
house air brake. Aside from the fact that the account in question
shows many items which were not air brakes, but were for articles
for repairs in and about the cars, and the master has largely cut down
the amount claimed, I am unable to perceive why this company, which
had the good fortune to get this act through Congress, and secure
to itself a monopoly of this entire business, and a special contract
from the company obligating it to obtain its supplies from the Westing
house Company, should stand upon a better footing than the cred
itor who furnished engines for hauling its trains, or for fuel for pro
pelling the engines, or who furnished ties and rails for the construc
tion of the road. Without these the railroad could not have been
operated at all. Railroads had hitherto been operated without the in
tervener's air brakes, but no railroad was ever operated without an
engine, fuel, ties, and rails. Congress itself extended the time to 1900
for railroads to comply with the act without being amenable to the
penalties therein provided. In view of the manner in which all other
claims have been adjusted under the receivership and the decree of the
court, I am unwilling to make any discrimination in favor of this inter
vener by recognizing its preferential right, if at all, anterior to the
1st day of May, 1898. Nor can this court see any special reason for
the claim of the intervener for interest on its claim. No other claim-
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ant has been allowed interest on its claim, and the general rule is not
to allow such interest. Thomas v. Western Car Company, J49 U. S.
95, 13 Sup. Ct. 824, 37 L. Ed. 663. And so the master has found.

A more serious question confronts the claim of the intervener. As
shown by the foregoing statement of facts, and as disclosed on the
face of the bill, the intervener, shortly after the appointment of the
receivers, filed its claim for the account in question with the clerk of
the circuit court of Jackson county, Mo., asserting its right to a stat
utory mechanic's lien. Counsel for the Kansas City Southern Rail
way Company, the purchaser under the foreclosure sale, interposes the
objection that the state statute giving a mechanic's lien, and the action
taken thereunder by the intervener, preclude the assertion of any equi
table lien. This contention is predicated in part upon the ruling of
the Court of Appeals of this state in Van Frank v. Ehret Warren Mfg.
Co., 89 Mo. App. 573, amplified in the case of Van Frank v. Brooks,
93 Mo. App. 412, 67 S. W. 688, in which it is held that, where the claim
is one for which a lien is afforded by section 4239, Rev. St. Mo. 1899,
relating to liens in favor of contractors, materialmen, etc., against rail
road companies, the statutory remedy excludes the equitable one al
lowing a preference in a foreclosure suit. This ruling is based upon
the proposition that the alleged lienor has a complete and adequate
remedy at law by the statute, and that, as the statute giving the right
of lien· against railroad companies was enacted and in force in this
state long prior to the introduction into the federal judiciary procedure
in railroad foreclosure suits of the right to an equitable preference over
the mortgagee, it is a legal remedy afforded which excludes the in
vocation of the equity doctrine. That court, while recognizing the
flexibility of equitable principles to meet constantly occurring novel
situations in connection with the development of railroads and railroad
mortgages, held that:

"The creation of an equitable remedy for this purpose is not called for
when there is already an adequate statutory one in force. Nor could an
equitable one be tolerated in that contingency without disregarding the pre
cept that cases are not cognizable in equity when there is a sufficient legal
remedy, except in the few instances of concurrent jurisdiction."

The court also recognized the correctness of the rule that when a
court of equity, in the exercise of its inherent powers, has jurisdiction
to grant particular relief in the particular case, "such jurisdiction is
not, in general, lost, or abridged, or affected because the courts of law
may have subsequently acquired a jurisdiction to grant either the same
or different relief in the same kind of cases and under the same facts
or circumstances." But, inasmuch as the legal remedy under the me
chanic's lien statute was provided and existed in this state before any
court had introduced the doctrine of equitable preference in foreclosure
proceedings, the legal remedy "is the older, and therefore precludes
the exercise of t4e latter." Should this ruling of the Court of Ap':'
peals be followed by this court? As said by Mr. Justice White. in
M., K. & T. Ry. Co. v. McCann, 174 U. S. 586, 19 Sup. Ct. 758, 43 L.
Ed. 1093: "The elementary rule is that this court accepts the inter
pretation of the statute of a state affixed to it by the court of last re
sort thereof." Were such the construction placed upon the state
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statute by the Supreme Court of the state (the court of highest juris
diction in the st~te), there would be better ground for holding that it
should be followed by this court, for the reason that the rule established
by the state court might constitute a rule of property as to railroads
operated in the state. Knapp, Stout & Company v. McCaffrey, 177
U. S. 638, 20 Sup. Ct. 824, 44 L. Ed. 921; Williams v. Gaylord, 186
U. S. 157, 163, 165,22 Sup. Ct. 798, 46 L. Ed. II02. But it might be
that, notwithstanding such construction of the state statute in ques
tion, the federal court, in the exercise of its equity jurisdiction, in taking
possession of property under a receivership, could nevertheless condi
tion the appointment of receivers upon the requirement that they
should recognize and pay certain specified indebtednesses against the
corporation. BtU this question is not before the court. The Court
of Appeals of this state in many respects is not the highest court of
the state, whose rulings are binding on this court. In M., K. & T. Ry.
Co. v. Elliott, 184 U. S. 530, 22 Sup. Ct. 446, 46 L. Ed. 673, it was
held that the judgment of the state Court of Appeals in a case within
its jurisdiction, not reviewable by the Supreme Court of the state, was
so far a judgment by a court of last resort as to authorize the prosecu
tion of a writ of error directly from the Court of Appeals to the Su
preme Court of the United States. Under the scheme of the constitu
tional provision creating the Court of Appeals of the state, the Supreme
Court, when a like question comes before it as to the construction and
effect of a statute of the state, may give a different construction
thereto from that of the Court of Appeals; and the ruling of the
Supreme Court would then become the local law as to the effect of the
statute. The most to be said of the ruling of the Court of Appeals
under consideration is that it is entitled to respect by the federal court
in administering law in the state when its construction of the statute
comes before the federal court for determination. The ruling of that
court may be strengthened by the decisions of other courts in pari
materia.

In Farmers' Loan & Trust Company v. Candler (Ga.) 18 S. E. 540,
Candler, the claimant, as here, intervened in the foreclosure suit, as
serting an equitable preference over the mortgagee. Likewise had he
previously undertaken to file a mechanic's lien, which contained a mis
description of the property, invalidating his lien. The court held
that, having the right to the lien, or an opportunity to file one, he was
not entitled to the equitable lien as against the mortgagee. The court
said:

"The scheme of the Code is toglve to contractors for building raBroads
a lien for work done or materials furnished on certain prescribed terms,
and the mode of enforcing the lien is also prescrihed. It seems to us plain
that the object of the Code would be frustrated, and virtually defeated, if
a contractor who bas secured a lien, but failed to enforce it in the manner
prescribed, can abandon that lien, and fall back upon an alleged equitable
lien involved in the very same state of facts out of which 'his legal lien arose,
and thereby postpone or defeat a mortgage upon the railroad, duly recorded.
and foreclosed; this mortgage being of older date than the general judg
ment which the contractor has obtained for the amount of his debt. We
entertain no doubt that the law contemplates that a contractor to whom it
gives a legal lien upon a railroad, and who has nothing to do in order to
take the benefit of it but to enforce it in the way pl'escribell, shall have no
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other lien, either in addition to it or as a substitute for it. He cannot cover
his failure to comply with the statute as to the enforcement of the lien by
abandoning that lien and asserting anotber one, nor can be assert bis legal
lien otberwise tban in the mode prescribed. We need not rule, and do not,
whetber, if tbere were no statutory system of liens in behalf of railroad con
tractors, there would be any equity in favor of the contractor against the
mortgage, under the circumstances of this case, or not. But with that sys
tem, and tbe relation to it wbich tbis contractor occupies, we deem it per
fectly clear tbat be is restricted to bis statutory lien, and must enforce tbat
or none at all,"

Independent of the question as to whether or not the statutory pre
scription for securing liens upon railroad property in the state ex
cludes the establishment of the common-law lien as against the mort
gagee whose lien in the case at bar covers all the property of the rail
road company, as well as its income in excess of operating expenses,
the question arises: Where it appears, both on the face of the bill of
intervention and in the intervener's proofs, that after the appointment
of the receivers under the foreclosure suit by the mortgagee the in
tervener filed a mechanic's lien, under the state statute,on the property
of the railroad company in this state, on the account in question, can
the intervener nevertheless assert an equitable or common-law lien?
The only adjudicated case bearing on this question, so far as I am ad
vised, is that of Bankers' & Merchants' Tel. Co. of Indiana v. Bank
ers' & Merchants' Tel. Co. of New York (C. C.) 27 Fed. 536, where the
intervener undertook to file a mechanic's lien under the statute, and
also to assert a common-law lien. The master concluded his report
as follows: "I report and find that by perfecting his claim for a lien
under the statute Mr. Vale waived the right, if he had any, to assert
his common-law lien." The Circuit Court, while holding that the
claimant did not come within the purview of the statute, said: "In
the opinion of the court the petitioner had no lien at common law or
in equity." On appeal to the Supreme Court (entitled Vane v. New
crmbe, 132 U. S. 220, 238, 10 Sup. Ct. 60, 65, 33 L. Ed. 310), after
considering the statute under which the mechanic's lien was asserted,
the court said: "A common-law lien and an equitable lien are also
claimed. As to the common-law lien the master reported 'that, by per
fecting his claim for a lien under the statute, Mr. Vane waived the
right he had, if any, to assert his common-law lien.' Vole concur in
this view as to the personal property and earnings of the corporation."
It is quite clear from the finding of the master that he based his con
clusion on the legal' proposition that the filing of the statutory lien was
a waiver of the right to invoke a common-law lien. This view of the
master was affirmed by the Supreme Court, and it seems to methe con
clusion stands to reason. When in possession of all the information
respecting the circumstances under which the materials in question
were furnished, whether on a general credit looking to the responsi
bility of the railroad company, with the right under the statute to file
a mechanic's lien, or whether it was under a special understanding en
titling the vendor to an equitable preferential lien, the vendor, after
the court had taken charge of the property for administration under
the receivership, filed its statement for a statutory lien on the account,
asserting that the materials were sold "pursuant" to a specific written
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contract of date January I, 1896, and that all the items therein were
furnished under "one entire contract" This was a proclamation in
solemn form by the claimant to the receivers and every creditor of
the insolvent company that it abandoned any other assertion of a lien,
especially an equitable one, dependent upon a different state of facts.
If I read aright the plain language of the Supreme Court in the fore
going case, this act constituted a waiver of any common-law lien. I
can see nothing to differentiate that case on principle from the one at
bar.

It results that the claim of the intervener to an equitable preference
is disallowed.

THE TRADER.

THE CAPITAL CITY.

(District Court, D. Washington, W. D. April 6, 1904.)

1. COLLISION - STEAM VESSELS MJ;CETING - NEGLIGENCE AND VIOLATION OF
RULES.

A collision occurred in Puget Sound shortly after dark, off Dash Point,
four miles north of Tacoma, between the steamer Capital City, proceeding
from Tacoma at a speed of 12 miles, and the British steamer 'l'rader, com
ing southward at a speed of 51f.l miles. The night was dark but calm,
with no fog, and the lights could readily be seen. As the Capital City
came out past Brown's Point, being then on a crossing course and showing
her green light to the Trader, the latter, then a mile distant, gave a signal
of two blasts for passing starboard to starboard, which was not answered.
The Capital City then swung to the starboard so as to pass a quarter of
a mile off Dash Point, and for five minutes the vessels approached each
other head on. When half a mile apart the Trader repeated her signal
for a starboard passing, which was assented to, but the Capital City pro
ceeded without changing course or speed until immediately before colli
sion, when, without signal, she ported her helm and swung to starboard
across the course of the Trader, which immediately reversed, but too late
to avoid the collision. Held, that both vessels were in faUlt; the Trader
for signaling while the other vessel was coming around the point and
before she had settled on her course, and persisting in such signal contrary
to the rules while they were approaching head on, and for not sooner
stopping and giving alarm signals when the Capital City was seen to be
coming on at full speed without changing her course; the Capital City for
inattention to the meeting vessel, for failing to act on the signal after
acceding to it, and, finally, for taking the contrary course without notice,
making the collision inevitable.

2. SAME-ISSUES IN SUIT-CONSOLIDATION OF CAUSES.
The failure of a petition for limitation of liability on account of colli

sion to set out the grounds on which exemption from liability is claimed,
as required by admiralty rule· 56, when it is intended to contest such lia
bility, cannot be taken advantage of by the adverse parties, where by stipu
lation such proceedings have been consolidated with cross-suits between the
two vessels, in which the question of liability has been put in issue by the
pleadings.

3. SAME--FAILURE OF MASTER TO STAND BY AFTER COLLISION-EVIDENCE CON
SIDERED.

The failure of the captain of one of two vessels, both of which were
seriously injured in a coilision, to stand by after the other' had been

, 1. Signals of meeting vessels, see note to The New York, 30 C. C. A. G30.
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beached, or to take off her passengers, was not a violation of Act Sept.
4, 1890, c. 875, 26 Stat. 425 [U. S. Comp. St. 1901, p. 2902], which rendered
his vessel liable for the collision, where it was calm and there was little
danger to the passengers, and the extent of the injury to his own vessel
was unknown, and where, after proceeding to port only four miles distant,
he at once gave notice and himself returned with a tug, and all the pas
sengers and crew were safely taken off.

4. SAME-ASSIGNMENT OF CLAIMS-SUIT BY VOLUNTEER.
A mere volunteer to whom claims for damages by collision have been

assigned solely for the purpose of SUit, and who has no interest therein,
has no standing to prosecute such claims in a court of admiralty.

In Admiralty. Cross-libels to recover damages for injuries caused
by a collision between the steamboat Capital City, an American vessel,
owned by the S. Willey Steamship & Navigation Company, and the
steamboat Trader, a British vessel, owned by C. S. Baxter and F. W.
Vincent. Hearing on the merits. Both vessels found to be in fault,
and damages divided.

This litigation was initiated by a suit in rem in behalf of the S. Willey
Steamship & Navigation Company, owner of the steamboat Capital City,
against the British steamboat Trader, registered at the port of Victoria, B. C.,
to recover damages for an injury to the Capital City, and for loss of cargo
and baggage of passengers and personal effects of members of her crew, caused
by a collision between the two vessels, which occUrred on the 28th day of
October, 1902, on Puget Sound, off Dash Point, about four miles northward
frOll Tacoma, by which the Capital City was so badly injured that it was
necessar~' to run her on the beach to save the lives of the passengers and
crew on board. Said libel was filed the next day after the collision, while the
Capital City was sunk, and supposed to be a complete wreck, and the amount
of damages claimed was $40,000. After the Trader had been taken into the
custody of the United States marshal, her owners appeared as claimants, and
filed a petition for limitation of liability in accordance with the laws of the
United States, and thereupon the Trader was appraised, and a bond for her
appraised value was filed in the case, after which she was released from cus
tody. The Capital City having been raised, and taken to a dock for repairs,
an amended libel was filed, in which the amount of damages claimed was re
duced to $8,500. On December 29, 1902, the owners of the Trader commenced
an independent suit in rem against the Capital City to recover $5,000 damages
for alleged injuries to the Trader caused by the colUsi(>D. On the same day,
December 29, 1902, a stipulation, signed in behalf of the respective owners of
the two vessels, was filed in the suit of Baxter and Vincent against the Capi
tal City, whereby the parties agreed as follows:

"It is hereby stipulated and agreed by and between the proctors for all
parties in interest:

"First. That the causes and matters of all kinds and nature whatsoever
in any wise comprised or included in the above-entitled matters shall be con
solidated and by the above-entitled court heard as of one case.

"Second. That all evidence taken in any of such causes upon the behalf of
any party thereto, whether heretofore appearing or hereafter to appear, shall
be considered in all of said causes, and have the same force and effect, as
though separately taken in, each case. "

"Third. That Honorable Samuel D. Bridges be appointed by the judge of
the above-entitled court as court ~ommissioner to take evidence therein, and
all of the evidence heretofore taken or hereafter to be taken before said com
missioner be considered as having been taken in each, ,every, and all of said
causes.

"Fourth. That this stipulation is entered into to, aV(lid costs, expense, and
delay, and the same is considered a full and sufficient consideration and cause
thereof on behalf of every party hereto, and on behalf of any party or parties
hereinafter in any of these causes appearing or making claim.
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"Fifth. That any party or parties claiming or pretending to claim to have
any interest or right by reason of the collision of the steamers Capital City
and Trader out of wWch the above causes arose may appear in anyone of said
causes, or either of them, and such appearance shall be considered an appear
ance in each and all thereof, one appearance only as to all of said causes from
this time forth being required, and such intervening parties to have every
right by reason of such appearance as though separate appearances were made
in all three causes.

"Sixth. That the above-entitled court make its order, forthwith directing
a monition to issue in the matter of the limitation of liability, and appointing
the said Samuel Bridges as commissioner of said court to take testimony
thereunder; and that thereupon the said causes proceed to a final hearing
as soon as may be convenient and possible upon the part of the parties hereto.

"Seventh. That this stipulation be filed, and an order be entered accordingly,
and that. all parties hereafter appearing or intervening in this cause have the
benefit h~reof, reserving all questions under petition for limitation of liability."

On the 23d day of January, 1903, Francis Rotch appeared in the original
suit, in response to the petition for limitation of liability, and filed an inter
~'ening libel to recover, on the bond 'filed by the owners of the Trader, the
alleged value of merchandise and baggage, and personal effects of a number
of shippers and passengers, and members of the crew, alleged to have been on
board the Capital City, and to have been lost or damaged in consequence of
the collision, and alleged that tM owners thereof had assigned their claims
to him. '

In accordance with the stipulation above referred to, the several causes
were consolidated, and evidence in behalf of each and all of the litigants has
been taken and reported to the court by a commissioner appointed for that
purpose.

The pleadin,gs upon which the cause has been submitted to the comt con
sist of the amended libel of the ,S. Willey Steamship & Navigation Company,
the answer of Baxter and Vincent to said amended libel, the petition of Bax
ter and Vincent under the limited liability statutes, a claim in behalf of the
original libelant in response to the petition for limitation of liability, a claim
in behalf of Francis Rotch in response to said petition for limitation of lia
bility, the libel otBaxter and Vincent against the Capital City, an answer
to said libel of the owner of the Capital City, the intervening libel of Francis
Rotch, and an answer to said intervening libel of Baxter and Vincent.

In this mass of pleadings there are many repetitions, but the issues are few
and simple. Agaipst the Trader, the charge is made that she was solely in
fault, because (a) she did not have the, regulation lights, or, if her lights were
burning, they were so defective and dim as to be invisible until the two steam
ers approached so near to each other that the collision could not be avoided;
(b) the Trader signaled for a starboard passing when the positions and courses
of the two vessels were such that they should have passed port side to port
side, and no signal to apprise the Capital City of her presence was given by
the Trader at 'the proper time; (c) her commander "did not properly dil'ect
the course and movement" of the Trader. This general charge, and the spec
ifications thereof, are all denied. Against the Capital City, it is alleged that
she was solely in fault, for the reason that when the two vessels were one
mile distant from each other, and in such positions that the Capital City
showed only her green light and her masthead light to the Trader, a signal
for a starboard passing was given by the Trader, to which the Capital City
failed to make response, and later, when the distance between the two vessels
was at least one-half of a mile, and the Capital City was still showing her
green light, and not her red light, to the Trader, the signal for a starboard
passing was repeated by two blasts of the Trader's whistle, to which the Cap
itaICity immediately respondM by two blasts of her whistle, and when the
vessels were very near to each other, and the Capital City running at a high
rate of speed-at least 12 knots per hour-said steamer, without giving any
warning of intention to change her course, suddenly turned on a port helm,
in such a manner as to swing across the bow of the Trader, and the collision
occurred, notwithstanding the fact that the Trader's engine was immediately
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reversed, and commenced working full speed astern. This charge, and the
specifications thereof, are also denied. The amounts of the losses alleged in
the intervening libel of Rotch, and the several assignments to him, were put
in issue by the answer to said libel.

As part of the proceedings under the petition for limitation of liability, the
court appointed a commissioner to whom all claims against the Trader for
damages growing out of said collision should be presented, and directed said
commissioner to take evidence to prove such claims as might be presented,
and to report to the court the amount of each of such claims. Said commis
sioner has made a report containing a schedule of claims for merchandise lost
or damaged, amounting in the aggregate to $419,61, and a schedule of claims
for the personal effects of employes of the Capital City, amounting in the
aggregate to $410.50, and it appears from said report that the amounts claim
ed as set forth in said schedules were not contested, but were admitted. Said
commissioner's report also shows that the claim of the S. Willey Steamship
& Navigation Company, amounting to $8,500, was also presented, and it was
not contested. The commissioner, however, did not assume to make any find
ings as to the liability of either of the parties with respect to said claims.

Richard Saxe Jones and George C. Israel, for libelant
J. M. Ashton, for claimants.
Richard Saxe Jones, for intervening libelant.

HANFORD, District Judge (after stating the facts as above). From
the evidence, I find the facts of the case to be as follows: The place
of the collision was about four miles north of Tacoma, and one-fourth
of a mile off shore, opposite the south side of Dash Point. There was
ample room for the two vessels to have passed each other in safety,
there being proximately three miles of open water between the shore
of the mainland and Maury Island, and the vessels were not embar
rassed by the presence of other craft. The time of the collision was
about 6 :20 p. m., October 28, 1902. The sky was overcast and cloudy,
so that it was quite dark; otherwise it was a fine evening-that is to
say, it was calm, and there was no fog or rain to obstruct the vision.
The Trader was going to Tacoma, carrying a cargo of salted fish in
boxes. She passed Point Robinson at about 5 :30 p. m., and was then
so far out towards midchanne1 that another steamer, going northward
to Seattle, passed between her and Point Robinson. At that time the
captain relieved the mate and took sole control of her movements, and
changed her course so as to head south by west a quarter west by her
compass. The distance from Point Robinson to Dash Point is proxi
mately five miles, the tide was ebbing, and the Trader's speed was about
5~ statute miles per hour. At that rate of speed, with the tide against
her, and on that course, in the 50 minutes which intervened between the
time of passing Point Robinson and the time of the collision, the
Trader would have crossed Puget Sound on an oblique line, and would
have come to the place of the collision above indicated, which is proxi
mately one-quarter of a mile off the southerly side of Dash Point.

The accompanying outline map is an accurate representation of
the shore lines and points referred to and the course of the Trader, in
dicated by an arrow 1,000 feet off Point Robinson, and shows proxi
mately the location of the collision, indicated by a cross one-fourth of
a mile off Dash Point, and proximately the courses of the Capital City
before and after turning Brown's Point.

129F.-30



466 129 FEDERAL REPOR1'ER.

R08IH~(J1f A..

The Capital City is a passenger steamboat, and was employed on a
route between Seattle, Tacoma, and Olympia. Compared with the
Trader, she is a fast boat, her ordinary speed being I2;/z miles per
hour. She left Tacoma at 6 p. m. on her run northward to Seattle,
and passed Brown's Point IS minutes later, and then steered a course
to the place of the collision above indicated, so that for a period of about
5 minutes the two steamers were on opposite courses, and approaching
each other head on, or nearly so. Each of them carried the regulation
masthead light and side lights, all of their lights were burning brightly,



THE TRADER. 467

and the three lights of each were visible to the other vessel from the
time that the Capital City changed her course after turning Brown's
Point, but until she changed her course only her masthead light and
green light would show to the Trader. The captain of the Trader
saw the masthead light and the green light of the Capital City as soon
as she came out past Brown's Point, and immediately, the vessels then
being distant one mile from each other, blew two blasts of the Trader's
whistle, which is the signal for passing starboard to starboard, and to
that signal the Capital City made no response. About two minutes
afterwards, when the vessels were approaching head on, as above indi
cated, and showing all their lights to each other, the captain of the
Trader persisted in his purpose, and repeated the signal for a starboard
passing, to which the Capital City assented by an immediate response,
giving two blasts of her whistle, and continued on her course, running
full speed until the two vessels were very close to each other, when
her captain, without having sounded an alarm, and without giving any
signal other than the response to the Trader's whistle as above men
tioned, changed her helm to hard aport, so that she turned quickly to
starboard in a manner to bring her port side across the bow of the
Trader. The captain of the Trader noticed the movement as soon as
the Capital City commenced to turn, and immediately gave the signal
to his engineer to reverse and work the engine full speed astern, and
said order was instantly obeyed. Eitner the reversing of her engine
or a change of her helm caused the Trader to swing to port, so that
when the two vessels came together they were both turning inshore.
The Trader's bow cut into the port side of the Capital City,- about 30
feet abaft her stem, at an angle of about 45 degrees from the line of
her keel. One of the broken timbers of the Capital City penetrated the
hull of the Trader on the starboard side of her bow below the water
line. Both vessels were seriously injured by the heavy jar of the im
pact and by the crushing of their timbers. The Capital City took in
water rapidly, so that the fire in her furnace was extinguished before
she struck the beach on Dash Point, less than IO minutes after the col
lision. The only opening made in the hull of the Trader was partly
choked by the timber which made it, so that she did not take in water
to such an extent as to prevent her from completing the run to Ta
coma, which she did after the Capital City had been run upon the beach.
On arrival at Tacoma her captain reported the disaster, and during the
evening the passenger steamer Flyer went to the relief of the Capital
City and took off all of her passengers. Previous to that being done,
however, the captain had returned with a steam tug to render any as
sistance possible.

In arriving at a conclusion with respect to the facts of the case, I
have been guided mainly by the evidence of unimpeached witnesses, and
by the indisputable facts with respect to the time and place of the col
lision. I have been obliged to reject as untrue the testimony given
by the captain of the Trader, to the effect that only the green light of
the Capital City was visible to him when he blew the second signal for
a starboard passing. It is a peculiar feature of this case that the two
captains agree in their testimony with respect to the course steered by
the Capital City. Her captain puts her on a course from Brown's
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Point which would show only her green light to the Trader, and the cap
tairi of that vessel swears that the Capital City did show only her green
light, until she turned immediately preceding the collision. Neverthe
less, the results prove the contrary, for it is certain that, when the two
steamers first came into positions to be visible from each other, the
Trader was off Dash Point and the Capital City was turning Brown's
Point, and it is certain that she came around that point and ran to the
place where the Trader strnck her, and she was stranded on Dash Point;
therefore she must have run nearly a straight course from Brown's
Point towards Dash Point, until she turned to starboard, only a few
seconds before she was struck; whereas, if she was on a course N.%
W., as her captain testified, or on any course which would conceal her
red light from the Trader, as she was going northward, she would
have pointed across the Sound, more in the direction of the center of
Maury Island than towards the place where the collision occurred, and,
keeping in mind the superior speed of the Capital City, it is obvious that
if she pointed to the westward sufficiently to conceal her red light
from the Trader she would have made way out towards the middle of
the stream so far, before she turned. to starboard, that the collision could
not have happened so quickly after that error as all the evidence proves,
and, if the testimony of the captain of the Trader is true in respect to his
own promptness in reversing and commencing to work her engine full
speed astern, the collision would have been avoided.

The testimony of the captain of the Capital City is muddled and con
tradictory, and inconsistent with well-established facts. He claims to
have been in the pilot house, and on watch from the time his steamer
left Tacoma; that he heard only one signal from the Trader; that he
responded to that signal, notwithstanding the fact that he was unable
to see the Trader's lights, or to locate her position, until the vessels were
so near to each other that the collision could not be avoided: that at first
he saw only her red light, which was four points off the Capital City's
port bow; and that the two vessels wen~ in that position (that is to say,
very near to each other, and the Trader bearing four points off the
Capital City's port bow, and showing only her red light) when he
put his helm hard aport. He attempts to excuse himself for not seeing
the Trader's lights by saying that it was raining and the weather was
thick, and yet he claims that he did see the lights on Point Robinson,
more than five miles distant. He pretends, also, that at the time of
answering the signal he gave an order to the man who was steering the
Capital City to change her course one point to port, and that he does
not know now, and did not at the time observe, whether said order
was obeyed or not; and, further, it appears by his testimony that he
was first apprised of danger by hearing some one-he does not know
who-say, "There is going to be a collision." He did not then give
any signal to his engineer, and attempts to excuse that failure by say
ing that he was standing in the pilot house in a position where he could
not reach the handle of the engine-room signal bell. If this is a trne
exposure of his conduct, we have an instance of a captain of a passen
ger steamboat, running in the nighttime at a high rate of speed, placing
himself in a position where he could not communicate with his engineer,
and remaining in that position after hearing a passing signal from a
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steamer which he did not see nor locate, although the signal was in fact
given by a steamer in dangerous proximity, when nothing intervened to
obstruct his vision, and, after giving an order to his helmsman to
change the course of his vessel, taking no heed to see whether the order
was obeyed or not. The culmination of his extraordinary proceedings
is in swearing, as a witness in this case, th.:tt when he arrived at Brown's
Point he put the Capital City on a course N.%W., then changed the
course one point more to ';Vest, and, with that steering, fetched the
Trader's red light four points off the port bow of his own vessel.

It is entirely plain to me that the collision could not have happened,
under the circumstances which existed, without the concurrence of
negligence and mismanagement on the part of both captains. The
collision did occur as a consequence of the obstinancy of a British
captain in disregarding the plain mandate of the law that two steamers
on opposite courses, approaching each other head to head, shall each
give way sufficiently to pass each other port side to port side. The first
signal for a starboard passing was given when the Capital City was
at least one mile distant from the Traner, and when she was turning
a point, and in this there was a. violation of law-the passing signal
should not be given by one vessel until the course of the other vessel
has been ascertained. His err8r in signaling prematurely gave the
captain no right whatever to insist upon passing on the starboard side,
when the conditions were such as to require adherence to the rule
requiring both vessels to give way to starboard so as to pass on the
port side. The Capital City carried good lights, and it is reasonably
certain that the captain of the Trader saw her red light before repeat
ing the signal for a starboard passing; therefore an inexcusable· fault
on his part was committed in repeating that. signal, and steering a
course to pass on the starboard hand. If he did not see the Capital
City's red light at the time of repeating the signal, he certainly was
not attending to his business, and was guilty of a fault as serious as
the other. The conduct of the Capital City in running at a high rate
of speed so as to meet the Trader head on after she had signaled,
without responding to the signal, was a sufficient indication of danger
to make it the imperative duty of the captain of the Trader to stop
his vessel and sound an alarm, and his failure to do so was another
violation of law, and a serious fault.

The charge made against the Trader, that she did not have the
regulation lights, or that, if she did have lights, they were defective,
is shown to be untrue by ample evidence. The errors committed by
the captain of the Capital City are glaring and inexcusable. He knew
that his vessel was running at a high rate of speed, and that for
safety it was necessary for him to keep a vigilant lookout, and es
pecially so when turning Dr,own's Point. He either neglected that
important duty, or actually saw the lights of the Trader when she
was one mile distant, and made no timely effort to keep out of her way.
His failure to see the Trader, if he did not see her in ample time, ana
his failure to keep out of her way, constitute the first fault of which
I find him guiity. Having assented to the Trader's second signal
for a starboard passing, he was bound to act accordingly, and should
have changed the course of the Capital City by going to port, so as
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to give. ample room to pass clear. If he had done so, the collision
would no~ have occurred, and his failure in this respect constitutes
the second fault of which I find him guilty. If the Capital City had
continued on a straight course, the Trader might have given way so
as to have passed in safety; therefore the act of the captain of the
Capital City in turning to starboard, suddenly, without having indi
cated his intention to do so by any signal, made the collision inevitable,
and that act constitutes the third fault of which I find him guilty.
And his failure to stop and sound an alarm when the trader gave a
wrong signal for passing constitutes the fourth fault of which I find
him guilty. The captain's own testimony is sufficient to condemn his
seamanship, and put upon the Capital City responsibility for the col
lision, and.I do not have to rest my decision upon the testimony of
witnesses who appear to be under suspicion. I will say, however, in
passing, that the man who was in the pilot house with the captain, and
who steered the Capital City, and who was called first as a witness
for the libelant, and afterwards was recalled as a witness for the
Trader, appears to me to have been just as incompetent in the position
of helmsman as he is untrustworthy as a witness. He does not know
starboard from port. I am justified in saying so by the contradictions
in his testimony. It is impossible to ascertain from his evidence
whether he changed the helm so as to turn the vessel to starboard, or
to port, after the signals were exchanged. The following quotation is
taken from the cross-examination of said witness when he was giving
his evidence in behalf of the libelant:

"Q. Did you get any order from the captain, from Capt. Edwards. as soon
as you saw the Trader? A. He took the wheel himself to tbrow her hard
over, and tried to clear the boat, and tbe otber boat turned rigbt around and
hit us. Q. Oh, I see. Tben, as soon as you saw the Trader, you put your
helm hard aport? A. The helm hard astarboard. Q. You put your helm hard
astarboard when you saw the Trader; is that rigbt? A. I mean hard aport,
to try to get away from her again, to make a starboard passing. Q. I want
to know just what you do mean. When you first saw the Trader, did you put
your helm hard astarboard or hard aport? A. Put the helm hard astarboard
-1 mean hard aport-to try to get away from him; we were making a star
board passing. Q. Then when you put your helm bard aport- A. Hard
astarboard. Q. Hard astarboard. Then as a matter of fact you put your heim
hard astarboard, .did you? A. Yes, sir. Q. Who told you to do that? A.
Well, the captain took the wheel then himself. Q. He took the lever? A. Yes.
sir. Q. WeB, he did not change the course any after he took it, did he? A.
Well, he put the wheel hard astarboard. Q. You put it hard astarboard, and
then he took the lever? A. Yes, sir. Q. Now, Mr. Simdars, why did the cap
tain take the lever away from you? A. WeB, he seen there was going to be a
collision, and he tried to get out the best way he COUld. He took it himself
to try to get out of it. Q. Did not he take your lever away from you because
he told you to put your helm hard aport and you put it hard astarboard, as
you testified? A. No, sir. Q. What did he say to you when he took the lever
away from you? A. He did not say anytbing; he just- I let him have tbe
wheel, and he took the wheel and done the best he could to try to get away
from her."

In the light of such testimony, given by one of the most important
witnesses for the libelant, the conclusion that the Capital City was in
control of a blunderer is unavoidable, and it is useless to conjecture as
to whether it was the helmsman, or the captain himself, who blundered.

The proctor for the libelant and intervening libelant has unreasona-
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ably insisted upon a decree in favor of his clients for full damages on
merely technical grounds, taking the position that the petition for limit
ation of liability filed in behalf of the owners of the Trader amounts to
a confession that the Trader was in fault and liable to an amount ex
ceeding her value, and that they should be precluded from contesting
liability by reason of their failure to observe the requirements of ad
miralty rule 56, which prescribes that in proceedings under the limited
liability statute, if the owner or owners of a vessel elect to contest his
or their liability, or the liability of the vessel, independently of the
limitation of liability claimed, the facts or circumstances by reason of
which exemption from liability is claimed shall be stated "in his or their
libel or petition." It is true that the petition for limitation of liability
is defective, and if the proceedings were merely such as are contemplat
ed by the admiralty rules, in which the issues are to be ascertained from
statements of the owner's petition or libel and an answer thereto, it
would be entirely 'fair for the court to deny the right of the peti
tioners to claim exemption, because their petition does not set forth
the facts and circumstances relied upon as grounds for complete ex
emption. In this case, however, the issues which the court must ad
judicate are set forth in the several pleadings which I have enumerated,
and by the stipulation of the parties the several causes have been con
solidated, and the court is required to adjudicate the entire controversy,
and every branch of it. It is my opinion that the libelant, by said
stipulation, waived whatever technical rights might otherwise have
been based upon exceptions to the sufficiency of the petition for limita
tion of liability. In the first pleading filed by the libelant, an issue was
tendered with respect to the fault of the Trader, and by the answer an
issue was joined, and the same issue was raised by the libel against the
Capital City, and the answer thereto, and evidence has been submitted
in behalf of both parties bearing upon that issue, and from consideration
of all the evidence the court has reached the conclusion, above indicated,
that the collision and all consequential damages were caused by faults of
the respective captains in the management of both vessels, and that the
entire damages should be divided equally.

In the argument, but not in the pleadings, the Trader is charged with
failure to render assistance in rescuing the paiisengers and crew of the
Capital City, and it is insisted that underthe act of Congress of Septem
ber 4, 1890, c. 875, § I, 26 D. S. Stat. 425 [D. S. Camp. St. 19°1, p.
2902], the collision must be deemed to have been caused by the wrong
ful act, nt!glect, or fault of the Trader. I find, however, that she did
stand by until the Capital City was beached, and then proceeded to Ta
coma, and her captain was prompt in reporting the disaster, and pro
cured a steamtug to go to the relief of the Capital City, and returned to
her with said tug. Considering the comparative safety of the people
on the Capital City after she was beached, and the unknown extent of
the damages to the Trader, it would have been imprudent to have at
tempted to take the passengers on board the Trader. Therefore the
statute cited is not applicable to this case.

The intervening libelant has no standing in a court of admiralty, for
the reason that the ~vldence proves affirmatively that he has no interest
in any of the matters in controversy. He paid nothing to either of the
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owners of merchandise or baggage alleged to have been lost or dam
aged, and the several assignments of claims alleged in his libel were in
tended to give only color of a right to sue for damages. Courts of ad
miralty do not encourage litigation by mere volunteers. The Prussia
(D. C.) 100 Fed, 486 j Minturn v. Alexandre (D. C.) 5 Fed. 119; Fretz
v. Bull, 12 How.. 468, 13 L. Ed. 1068. I direct that the decree herein
shall contain a sentence that said intervening libelant take nothing.

From consideration of the evidence, the court finds that the Trader
was seriously injured by the collision, and that $2,500 is a reasonable
estimate of the damages for said injury. The total amount of damages
caused by the collision, with interest thereon, computed at the rate of
6 per cent. per annum, from the 1st day of January, 1903, to the 1st day
of April, 1904, amounts to the sum of $11,825, and the amount for
which the Trader is liable, after deducting $2,500 and interest thereon,
amounts to the sum of $3,225, to which will be added one-half of all
the taxable costs; and by the decree it will be directed that the owners
of the Trad~r pay into court said amount plus one-half of the taxable
costs, out of which will be paid the total amount of the taxable costs,
and the residue will be paid to the libelant.

BIRD v. TERRY.

(Circuit Court, D. Washington, W. D. February 28, 1903.)

No. 773.

1. INDIANS-A~OTMENT OF LANDS IN SEVERALTy-RIGHTS CONVEYED BY PAT
ENT UNDER TREATY.

A treaty made in 1854 between the United States and the Puyallup
and other bands of Indians provided for the allotment and conveyance
in severalty of land to Indians who were heads of families upon certain
conditions as to residence and cultivation, and with certain restrictions
as to alienation, subject to which the land was to be theirs for a perma
nent home for themselves and their families and inheritable by their
heirs. Held, that a patent to an Indian under such treaty for lands
previously allotted to him, which recited the terms of the grant, conveyed
to him a vested estate, which could not be taken away or affected by any
subsequent action of the executive department of the government so long
as he complied with the conditions.

2. SAME-RIGHTS FOLLOWING CiTIZENSHIP-PROTECTION OF PROPERTY RIGHTS.
An Indian, who, by practicing the habits of civilized life, and living 011

and cultivating land allotted to him in severalty, has become· under the
law a citizen of the United States, 'is entitled to all the rights of other
citizens, and may prosecute. and defend suits in any court of competent
jurisdiction, state or federal, in respect to his property rights, and his
ownership and use of land which has been patented to him under a treaty
are matters not subject to the decision or control of either Congress or
the executive branch of the government.

In Equity. The following is tlte agreed statement of facts:
It is hereby stipulated and agreed by and between Messrs. Reid & Meade,

solicitors for complainant, George Bird, and Edward E. Cushman, Assistant
United States Attorney, and attorney for defendant, Frank Terry, that the
following are material facts which could be proven under the issues, and that
they are hereby stipulated to be the controlling facts in tbis case. It is fur-
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ther stipulated and agreed that upon this statement of facts this cause Is
submitted to the court for judgment, and that by submitting the case upon the
said agreed statement of facts neither complainant nor defendant waive any
right to review or appeal from said judgment; all ot which rights are ex
pressly reserved the same as though said. case had been regularly submitted
and tried upon evidence taken.

(1) That on the 26th day of December, 1854, a treaty was concluded and
signed between the Puyallup and other bands of Indians on the one part and
the United States on the other part, and was thereafter duly ratified and con
firmed by the President and Senate of the United States. Said treaty is found
in Act Dec. 26, 1854 (10 Stat. 1132).

(2) 'l'hat on and prior to the 17th day of January, 1881, said George Bird
was a member of the Puyallup tribe of Indians, and was one of the members
entitled to an assignment of lands under the provisions of said treaty, and
that on said day an allotment of land was made to complainant, under the
provisions of said treaty, by an instrument in writing in the following words:
"No. 50. Department of the Interior,

"Office of Indian Affairs,
"January 17th, 1881.

"This Is to certify, that Teow-away, or George Bird, a member of the Puy
allup tribe of Indians, having expressed a desire to adopt habits of settled
industry, and to receive an allotment of lands for th~ purposes of cultivation,
as provided for in the 6th article of the treaty with said tribe, concluded De
cember 26th, 1854 (Vol. 10, page 1133), is entitled to --- acres of land, and
that he has selected for such purposes the N. E. 14 of S. W. 14 of Sec. 12 in
township 20, north of range 3 east of the Willamette Meridian, in Washington
Territory, containing forty acres.

"The said Teow-away, 01' George Bird, Is entitled to and may take imme
diate possession of said land and occupy the same, and the United States
guarantees such possession, and will hold the title thereto in trust fOr the ex
clusive use and benefit of himself and his heirs so long as such occupancy shall
continue.

"This certificate is not assignable except to the United States, or to other
members of the tribe under such rules and regulations as may be hereafter
prescribed by the Secretary of the Interior, and the said Teow-away, or George
Bird, is expressly prohibited from assigning or attempting to assign the same,
and from selling or transferring the said land or disposing of the same, or
any interest therein, to any person or persons whomsoever (except as above
named) under penalty of an entire forfeiture thereof.

"E. M. Marble, Acting Commissioner."
(3) That said George Bird availed himself of the privilege thus offered, and

accepted said assignment, and located upon said land as a permanent home,
and cleared and cultivated said land, and built a dwelling house and other
improvements thereon.

(4) That on the 30th day of January, 1886, under the provisions of said treaty,
the United States executed and delivered to said Bird a patent for said land
(and some additional land), which said patent is in the words and figures
following, to wit:
"The United States of America, to All to Whom these Presents Shall Come,

Greeting:
"Whereas, by the sixth article of the treaty, concluded on the twenty-sixth

day of December, Anno Domini one thousand eight hundred and fifty-four,
between Isaac I. Stevens, governor and superintendent of Indian Affairs of
Washington Territory, on the part of the United States, and the ehiefs, head
men, and delegates of the Nisqually, Puyallup, Steilacoom, Squawksin, S'Ho
manish, Stehchass, T'Peeksin, Squiatl, and Sa-heh-wamish tribes and bands
of Indians, it is provided that the President, at his discretion, cause the whole
or any portion of the lands hereby reserved, or of such other land as may be
selected in lieu thereof, to be surveyed into lots. and assign the same to such
individuals or families as are willing to avail themselves of the privilege, and
will locate on the same as a permanent home, on the same terms and subject
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to the same regulations as are provided in the sixth article of the treaty with
the Omahas, so far as the same may be applicable;

"And w:J;lereas, there has been deposited in the General Land Office of the
United States an order bearing date January 20th, 1886, from the Secretary
of the Interior, accompanied by a return dated October 30th, 1884, from the
Office of Indian Affairs, with a list approved October 231'£1, 1884, by the Pres
ident of the United States, showing the names of members of the Puyallup
band of Indians who have made selections of land in accordance with the pro
visions of said treaties, in which lists the folIowing tracts of land have been
designated as the selection of Teo-away, or George Bird, the head of a family
consisting of himself and Mary, viz.: The southwest quarter of the northwest
quarter of section fifteen (40.00 acres), the southeast quarter of the northeast
quarter and the northeast quarter of the southeast quarter of section sixteen
(80.00 acres), in township twenty-one north, and the northeast quarter of the
southwest quarter of section twelve (40.00 acres), in township twenty, north
of range three east of the WiIIamette Meridian, Washington Territory, con
taining in the aggregate one hundred and sixty acres:

"Now know ye, that the United States of America, in consideration of the
premises and in accordance with the direction of the President of the United
States under the aforesaid sixth article of the treaty of the sixteenth da3' of
March, AntIo Domini one thousand eight hundred and fifty-four, with the
Omaha Indians, has given and granted, and by these presents does give and
grant, unto the said Teo-away, or George Bird, as the head of the family as
aforesaid, and to his heirs, the tracts of land above described, but with the
stipulation contained in the said sixth article of the treaty with the Omaha
Indians, that the said tracts shall not be alienated or leased for a longer term
than two years, and shall be exempt from levy, sale or forfeiture, which con
ditions shall continue in force until a state constitution embracing such lands
within its boundaries shall have been formed and the legislature of the state
shall remove the restrictions, and no state legislature shall remove the restric
tions without the consent of Congress.

"To have and to hold the said tracts of land, with the appurtenances, unto
the said Teo-away, or George Bird, as the head of the family as aforesaid,
and to his heirs forever, with the stipulation aforesaid.

"In testimony whereof, I, Grover Cleveland, President of the United States,
have caused these letters to be made patent, and the seal of the general land
office to be hereunto affixed.

"Given under my hand at the city of Washington, this thirtieth day of
January, in the year of our Lord, one thousand eight hundred and eighty-six,
and of the Independence of the United States the one hundred and tenth.

"By the President: Grover Cleveland,
"S. W. Clark, By M. McKean, Secretary.

"It,."
(5) That at nil times after the making of said assignment and the issuance

of said patent said Bird voluntarily took up, within the limits of the United
States, and upon the lands in said patent described, his residence, separate
and apart from any tribe of Indians, save as qualified by paragraph 9 hereof,
and adopted the habits of civilized life, and has at all times since the issuing
of said patent continued to exercise habits of civilization within the county of
Pierce and state of Washington, and has at all such times continued to occupy
and till a portion of the land thus assigned and patented to him.

(6) That on and prior to the 17th day of January, 1881, said George Bird
and one Mary Bird were husband and wife, and were residing on the land
in said patent described, and that said Mary Bird is the "Mary" mentioned
in said patent as a member of complainant's family. That said Mary Bird
died on or about the 15th day of August, 1887, and left her surviving two
sons, Joseph Winyer and Henry Winyer, who had been born to said Mary
Bird by marriage to a former husband. 'rhat said sons were the only surviv
ing issue of said Mary Bird. That said Mary Bird was born of Indian par
ents, and the father of said Joseph and Henry Winyer was an Indian. That
said Joseph married a full-blood Indian woman, and one Frank Winyer is the
issue of said marriage. That thereafter the mother of said Frank died, and



BIRD V. TERRY. 475

said Joseph then married SaIIle Winyer, an Indian woman. That said Joseph
died while he was the husband of Sallie, and after the death of Mary Bird.
That said Sallie has since died, and one Mary Charley and said Frank Win
yer are now the heirs of said Joseph Winyer.

(7) That said Joseph Winyer and Henry Winyer were never members of
complainant's family, and they each received assignments of land upon said
reservation at the time complainant was awarded the assignment of land here·
inbefore described.

(8) That said Bird has leased said land in said assignment and patent de
scribed to one Frank Albert for a period of time less than two years, and for
a full and fair consideration paid by said Albert to said Bird.

(9) That the defendant, Frank Terry, is superintendent of the Puyallup In
dian School, and agent of the Puyallup Indian reservation, occupied by allot
tees of the Puyallup Indian Tribe, in which reservation are included the lands
in said patent described; and that as such agent it is his duty to perform such
duties, not inconsistent with law, as may be prescribed by the President, Sec
retary of the Interior, or Commissioner of Indian Affairs. Section 2058,
Rev. St.

(10) That under the act of Congress of March 3, 1893 (27 Stat. 633, c. 209),
and under the instructions and regulations of the President of the United
States, Secretary of the Interior, and Commissioner of Indian Affairs, the
Puyallup Indian Commissioners ascertained, found, and determined that
George Bird was the owner of one-half of said land, that Henry Winyer was
the owner of one-fourth thereof, that Sallie Winyer was the owner of one
eighth thereof, and that Frank Winyer was the owner of one-eighth thereof.
That said Puyallup Indian Commissioners did not ascertain, find, or determine
said ownership by or through any proceeding in any court, but arrived at
flaid determination after making such investigation as they could among the
Indians. That this finding and determination of the Puyallup Indian Com
missioners was, on July 1, 189(), approved, and said ownership confirmed ac
cordingly, by the Secretary of the Interior.

(11) That certain rules and regulations have been adopted and promulgated
by the Secretary of the Interior and Commissioner of Indian Affairs regard
ing the leasing by Indian allottees of allotted lands, which said rules and reg
ulations are applicable to the Puyallup Indian reservation and the lands in
question. That among other regulations it is provided that all leases shall
be submitted to and approved by the Secretary of the Interior, and that all
rental money shall be paid to the Indian agent for distribution to the parties
found to be the owners by the said Puyallup Indian Commissioners; and it
is further made the duty of the Indian agent to exclude, eject, and oust from
any such allotted lands tenants or lessees refusing to comply with the afore
said regulations.

(12) That the lease made by said Bird to said Albert was made without com
plying, and without any attempt on the part of either to comply, with the
foregoing rules and regulations. That the said agent has never consented to
the occupancy of said land by said lessee, Albert, or to his residence or pres
ence on said reservation. Said Bird claims the right to lease said land for
a period less than two years without the intervention of said Secretary of the
Interior. Indian agent, or other person. 'l'hat the only reason why said Bird
is unwilling to execute a lease before said Indian agent and in accordance
with the foregoing rules and regulations is that he claims to be the sole owner
of the whole of said lands. and entitled to all the rents and profits thereof,
and that said Secretary of the Interior and Indian agent claim that under
said treaty, patent, law, and findings of said Puyallup Indian Commissioners
the said Bird is only the owner of a one-half interest in said land, and is
only entitled to one-balf of the rents and profits thereof. If the rental money
falling due under said lease or under any lease made by said Bird comes into
the hands of said Inflian agent, he wiII forthwith pay to said Henry Winyer,
Frank Winyer, and Mary Charley one-half thereof.

(13) That said Terry will, unless restrained by this court, eject and remove
said Frank Albert, or any otber lessee or tenant of the complainant under any
lease, unless made in conformity with the foregoing rules and regulations.
l.'bat said land so leased by said Bird to said Albert is of great value, to wit,
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of the value of ten thousand dollars, and that, if said Terry is permitted to
evict said Albert therefrom, the complainant will thereafter be unable to in
duce any person to lease said premises directly fl'OIll him. That complainant
Is an old man, and unable, from his age, to cultivate said land, and, if he is
thus prevented and hindered from leasing said land, its value will be largely
!Ol'lt to complainant.

(14) That heretofore said George Bird instituted a suit in the superior court
of the state of Washington for the county of Pierce against Henry, l!'rank,
and Sallie Winyer to determine the ownership of said tract of land. '.rhat
said superior court is and was a court of general law and equity jurisdiction.
That due service of process was made upon each of said defendants, and they
thereafter appeared in said suit by their attorney, and fully li.tigated therein
their said rights and claim to ownership of said land. That said superior
court held and adjudged that the said Bird owned but a one-half interest ill
said land, and that said Winyers owned a one-half interest therein. That
thereupon said Bird appealed said case to the Supreme Court of the state of
Washington, the highest court of said state to which said case could be ap
pealed. That said case was duly argued before and presented to said court
by counsel for the respective parties. That after due hearing and considera
tion the said Supreme Court reversed the order of the superior court, and
held and decided that said Winyers had no right, title, or interest in or to
said land. That said Sallie Winyer died after the decision of said case by
said Supreme Court Said case is reported in 24 Wash., at page 269, 64 Pac.
178. Said case has never been appealed.

(15) That the Secretary of the Interior, Superintendent of Indian Affairs,
and saldTerry maintain that said state courts have and had no jurisdiction
to determine the issues between said Bird and said Winyers, for the reason
that the said land, the subject-matter of said SUit, is and was allotted land
on an Indian reservation.

(16) Paragraphs 2 and 6 of the treaty with the Puyallups and other Indian
tribes made on December 26, 1854 (10 Stat. 1132), are hereby. referred to and
made a part of this statement of facts; article 6 of the treaty with the
Omahas, made March 16, 1854 (10 Stat ·1043), is hereby referred to and made
a part of this statement of facts; that the act of Congress of February 8,
1887 (24 Stat. 390, c. 119), is hereby referred to and made a part of this state
ment of facts; the act of the Legislature of the state of Washington of March
22, 1890 (Laws 1889-1890, p. 49B), is hereby referred to and made a part of
this statement of facts; the act of Congress of :March 3, 1893 (27 Stat 633,
c. 209), is hereby referred to and made a part of this statement of facts; sec
tion 4621, 1 Ballinger's Ann Codes & St. of the state of Washington is hereby
referred to and made a part of this agreed statement of facts; that section
3 of the act of Congress of February 28, 1891 (2G Stat. 794, c. 383), is hereby
referred to and made a part of this agreed statement of facts; the act of Con
gress of August 15, 1894 (28 Stat. 305, c. 290). is hereby referred to and made
a part of this statement of facts; the act of June 7, 1897 (30 Stat. 85, c. 3), is
hereby referred to and made a part of this statement of facts; the act of
Congress of May 31, 1900 (31 Stat 229, c. 598), is hereby referred to and made
a part of this statement of facts; the act of Congress of August 15, 1894 (28
Stat. 286, c. 290), and more especially that part thereof found at page 305,
is hereby referred to and made a part of this statement of facts. And it is
hereby by both parties hereto asked and prayed that the court, upon the fore
going agreed statement of facts, adjudge and determine the rights of the par
ties hereto, and construe, in so far as it is necessary in so determining, the
effect of the laws herein cited and referred to.

Ried & Meade, for complainant.
E. E. Cushman, Asst. U. S. Atty., for defendant.

HANFORD, District Judge. It is my opinion that the patent is
sued by the United States government to the plaintiff, George Bird, is
not a meaningless or deceitful document, which conveys no estate to
the grantee, and I hold that it must be regarded and construed as a
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bona fide and valid instrument, effective to fulfill the promise made
to the grantee named therein as one of the Indians concerned in the
treaty made by Gov. Stevens in the year 1854. By the treaty, Bird,
as the head of a family, was entitled to have the quantity of land
which the patent conveys allotted to him in severalty as a permanent
home for himself and family, upon condition that he and the family
should occupy and cultivate the same; and by the treaty he was
promised not only the right to occupy and cultivate the land, but that
the right should be exclusive, and inheritable by his heirs. The es
tate which the government promised to convey was not an absolute
fee-simple estate, but was limited, so that he could not alienate the
same without the consent of the state Legislature and of Congress,
and the estate was defeasible in this: that it was subject to forfei
ture if the allottee became a rover, and failed to occupy the land as a
home. The patent by plain and positive words conveys to Bird the
rights and the title which the treaty promised, and the grantee has
in good faith accepted the land and the patent, and by erecting a
dwelling upon the land and preparing a part of it for tillage, and by
making his home thereon, and actual occupancy and cultivation of the
land, he has fulfilled the conditions which entitle him to all the rights
and benefits which the patent purports to convey to him. George
Bird, although an Indian, has also, by adopting and practicing the
habits of civilized life, and residing upon and cultivating the land
allotted to him, fulfilled the conditions which, under laws enacted by
Congress, entitle him to all the rights, privileges, and immunities of
citizenship. He is a citizen of the United States, and entitled, equally
with other citizens, to make a lawful use of his own property, and to
prosecute and defend in the courts of this state and in the courts of
the United States actions affecting his legal rights with respect to
property, and to make contracts, not prohibited by law, including
leases of the land in question for terms not exceeding two years.
Having a complete vested estate in the land, and being endowed with
the rights of citizenship, George Bird is under the protection of the
guaranties of the Constitution of the United States, so that neither
Congress nor the executive branch of the government can divest him
of his property, nor deny to him the equal protection of the laws
in a manner which would violate the constitutional rights of any other
citizen. He cannot be prohibited from SUbmitting for adjudication
to the courts of this state disputed questions with respect to his own
ership of the land conveyed by the patent, nor required to abide by the
decision of any commission or agent of the executive branch of the
government not authorized by law to exercise the judicial powers of
the government, which takes from him and gives to others a part of
the land which he and his family alone are entitled to possess, nor be
subjected to the control of government functionaries in the matter
of leasing his lands for a term not exceeding the time limit specified in
his patent.

The several propositions above stated lead me to the conclusion
that the heirs of Mary Bird, the deceased wife of George Bird, who are
not his heirs, nor members of his family, have no right to nor interest
in any part of the land conveyed by the patent, and that the agents of
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the Interior Department cannot rightfully exercise any authority or
control in the matter of leasing the land or receiving the rent, and that
the decision of the Supreme Court of the state of Washington in the
case of Bird v. Winyer, 24 Wash. 269, 64 Pac. 178, was a lawful ad
judication by a court of competent jurisdiction of the questions which
were at issue in that case between Bird and the heirs of his deceased
wife.

Let a decree be entered in favor of the complainant, declaring him
to be entitled to the exclusive possession of the 160 acres of land de
scribe~ in his complaint, and every part of it, and that the heirs of his
deceased wife have no interest therein, nor right to possession of any
part of it, and let an injunction issue against the defendant, Terry, for
bidding him from molesting the plaintiff or his tenants in their occupa
tion and use of the land, and from receiving any part of the rent for
the same.

In re CONGDON.

(District Court, D. Minnesota, SIxth Division. January 4, 1904.)

1. BANKRUPTCY-GENERAL ASSIGNMENT-ALLOWANCE FOR SERVICES OF As
SIGNEE.

A general assignment, procured from an Insolvent by the attorney for
the assignee, which resulted in no advantage to the estate, but rather In
detriment, is, not only in law but in fact, a fraud on the bankruptcy law,
and no allowance will be made by the court of bankruptcy to 'the assignee
for services rendered by himself or his attorney.

In Bankruptcy. On certificate from referee.
The following is the referee's certificate:
I, Ole J. Vaule, the referee in bankruptcy in charge of this proceeding, do

certify as follows:
November 20, 1903, the above-named Darius H. Congdon was adjudicated

bankrupt, and December 5, 1903, Thomas P. Jumper was appointed trustee
of his estate in bankruptcy. October 13, 1903, the bankrupt made to the said
Thomas P. Jumper a general assignment of all his property for the benefit
of all his creditors, under what might probably be called a common-law deed
of assignment. December 5, 1903, TllOmas P. Jumper filed his account as
assignee under said deed, and asked that he be credited with the following
items:

Cash paid for insurance.••••••••••••••••••••••.•••••••••••••••• $70 00
Cash paid for rent of store. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 40 00
Attorney fees due Morphy, Ewing & Bradford, for services rendered 85 00
Personal services 25 00
By an order of December 8, 1903, I allowed the items of $70 paid for insur

ance and $40 paid for store rent, but disallowed the items of $85 attorney fees
and $25 for personal services, and Thomas P. Jumper, being aggrieved thereby,
filed his petition December 21, 1903, for the review of said order by the judge.

The facts leading up to and connected with the assignment are as follows:
Shortly prior to October 31, 1903, the bankrupt, being financially embarrassed.
had made arrangements with his attorney, Henry Funkley, to. go through
bankruptcy, and the only or main reason why his petition in bankruptcy had
not been filed before this date was that the attorney had not had time to make
out the necessary papers. On the 13th of October, 1903, John M. Bradford,
one of the attorneys of Thomas P. Jumper, came to the store of the bankrupt,
at Blackduck, and requested the bankrupt to give a deed of assignment. The
bankrupt told him he had decided to go through bankruptcy, but Mr. Bradford
insisted that it was much better for the bankrupt to make an assignment, that
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the assignee would leave the bankrupt in possession of the store at a salary
of $50 or $60 per month, and that the creditors would furnish him with new
goods, as they might be needed, .and extend the time of payment. On the
strength of these representations the deed of assignment was obtained. The
bankrupt was in possession of the store, as he had been before, but the new
goods that were promised were not forthcoming, and all that Mr. Jumper did
as assignee was to take out a policy of insurance, pay a month's store rent,
and write the bankrupt a few letters for money.

It is needless to say that a retail store of general merchandise cannot be
kept going in the regular course of trade unless the stock is from time to time
replenished. Mr. Jumper is the credit man of George R. Newell & Co., and
there is no question but that he could have supplied the bankrupt with the nec
essary goods, had he been so disposed. The agreement to leave the bankrupt
in the possession and control of the business at a salary, and to furnish him
with new goods, seems to me, under the circumstances of the case, to be so
unbusinesslike and unreasonable that it could never have been intended to be
kept, but that it was simply used to induce the bankrupt to make the deed of
assignment. The deed itself is also peculiar. It provides that the assignee
shall not be liable for "any wrongful acts of any agent by him appointed to
carry out said trust." He does everything in this line through agents. He
has the selection of them, and, it he is not to be liable for their misdeeds,
the creditors have poor protection. While it does not appear how soon the
petition in bankruptcy would have been filed, had not the assignee interfered,
it is apparent that on account of this interference much ,valuable time has been
lost to this estate. Assignments have generally been considered frauds on the
bankruptcy law, and for that reason no compensation has been allowed either
the assignee or his attorney for their services; the interests of both bein'g in
con1lict with the provisions of the bankruptcy law. Collier on Bankruptcy
(4th Ed.) 464; In re Gutwillig, 1 Am. Bankr. Rep. 78, 90 Fed. 475. But see
Randolph v. Scruggs, 10 Am. Bankr. Rep. 1, 190 U. S. 533, 23 Sup. Ct. 710, 47
L. Ed. 1165. However, the assignee has quite generally been reimbursed for
actual expenses wisely and necessarily incurred for the benefit of the estate,
where such reimbursement would not result in duplication of charges. But
it has also been held that, inasmuch as the assignee must know that his posi
tion is in confiict with the scheme and purpose of the bankruptcy law, he
should not be allowed any disbursements incurred by him prior to the filing
of the petition in bankruptcy. In re Gladding Co., 9 Am. Bankr. Rep. 171.
The decision by the r'eferee in this case was affirmed by Judge Brown, of New
York, and the case is now on appeal before the Circuit Court of Appeals. See
Summers v. Abbott, 10 Am. Bankr. Rep. 254, note, 122 Fed. 36, 58 C. C. A. 352.

In the case last cited, the assignee under a common-law deed of assignment
took possession of a large stock of merchandise. He sold part of it at retail
and the balance in bulk. He spent about one month in the management of the
estate, and realized for the estate in cash over $40,000. Under these circum
stances the Circuit Court of Appeals of this circuit held: "While an assign
ment for the benefit of creditors, executed within the four-months period, is
an act of bankruptcy, yet, if honestly made for the purpose of applying all
the property of the assignor to the payment of his debts, the assignee, who
accepts the trust in good faith and executes it intelligently, successfully, and
honestly, is entitled, upon turning over the proceeds of the sale of property to
the trustee in bankruptcy or his assignors, to be paid a fair and reasonable
compensation for his services and those of his attorneys." But in the case
at bar the assignee acted neither "intelligently" nor "successfully," and I
fail to see how he could have acted in good faith. In the Summers Case the
court said (page 269.10 Am. Bankr. Rep., page 40, 122 Fed., and page 356, 58 C.
C. A.): "To prevent misapprehension, it is proper to say that this case has
none of the odious features about It that sometimes crop out in cases where
insolvents make deeds of assignment for the professed benefit of their creditors,
but which are in fact made to embarrass and defraud them, and where the as
signee is a willing instrument of the fraudulent debtors. In such cases, ac
cording to an old and well-settled principle, quite independent of the bankrupt
act, neither the assignee nor his attorney is entitled to any compensation for
their services out of the fraud."
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It seems to me, that in the case at bar the assignment was a fraud on the
bankrupt act (Act July 1,1898, c. 541, 30 Stat. 544 [U. S. ClOmp. St.I901, p. 3418]),
not only in law, but in fact. From their relation with Mr. 'Congdon, the as
signee and his attorney must have known that bankruptcy was inevitable, and
that they were doing the estate only damage. As between the attorney and
his cUents, $85 for his expenses and troublE!in going to Blackduck is no doubt
reasonable; but the amount should, ill my opinion, not be saddled upon the
estate in bankruptcy simply because the attorney was ingenious enough to
procure a deed of assignment. On the strength of the Summers Case the pro
curement of deeds of assignment has become an industry to be guarded
against. I enclose herewith the assignee's account (with a copy of the deed
attached), my order thereon, the petition for review, and the evidence.

John M. Bradford, for assignee.

LOCHREN, District Judge. For the reasons stated by the referee,
his decision is in all things affirmed.

EMPIRE STATE CATTLE CO. et aI. v. A1'CHISON, T. & S. F. RY. CO.
MINNESOTA & D. CATTLE CO. v. SAME.

(Circuit Court, D. Kansas, First Division. April 2, 1904.)

Nos. 8,155, 8,157.

1. CABBIEBS-'-AcTION FOB INJURY TO PROPERTY IN SilIPMENT-PLEADING.
In an action against a railroad company to recover damages for an

alleged violation of duty as a common carrier, plaintiff is not required to
plead or prove the written contract under which his shipment was made,
which, if relied on by defendant, is a matter of defense.

On Motions by Defendant to Require Plaintiffs to Amend Their
Petitions.

Botsford, Deatherage & Young and R. E. Ball, for plaintiffs.
A. A. Hurd, for defendant.

POLLOCK, District Judge. The above actions are brought by
plaintiffs to recover damages from defendant railway company, al
leged to have been sustained by plaintiffs in the shipment of cattle
over the defendant's line of railway during the flood of last year in
the Kaw river. The petitions filed by plaintiffs declare upon a viola
tion of defendant's duty as a common carrier for hire. A motion
by defendant company has been interposed in each case, requiring
plaintiffs to amend their petition by stating whether the contracts of
shipment of the cattle mentioned in said petition were in writing or
oral, and, if said contracts were in writing, that plaintiffs be required
to attach a copy or copies thereof to said petitions, in order that the
defendant may be fully advised as to the terms and conditions upon
which said shipments of cattle were made, the destination of same,
and the route, if any, agreed upon by the terms of such contracts.
That contracts for shipment of the cattle were entered into between
the parties, and that such contracts are in writing and in the possession
of plaintiffs, was admitted by counsel for plaintiffs in the oral argu
ment of this motion. The question is, should the court, by its order,
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require the plaintiffs to set forth and declare upon such written con
tracts?

Counsel for plaintiffs contend their actions are in form ex delicto,
and that they are not required by the rules of pleading to rely upon
or set forth the contracts, if any exist, between the parties to the action.
Counsel for defendant contends, in the absence of a direction from
(;ongress, the practice adopted and followed by the state courts of
this s1;ate under the Code must control. This latter contention I think
correct. The common-law forms of action are, by provision of the
Code, expressly abolished. All a plaintiff is required to do in plead
ing under the Code is to state the facts constituting his cause of ac
tion in plain and concise language, without repetition. It is no con
cern of the pleader, under the Code of this state, whether the facts
constituting his cause of action form a cause of action which at the com
mon law would be denominated ex delicto or ex contractu, or both
in one; but the settlement of this contention does not, in my judgment,
settle the question under consideration. I do not find the Supreme
Court of this state to have ruled upon the precise question under con
sideration here, and no authoritative decision of that court is cited by
counsel. The exact question, in my judgment, is, admitting a contract
of shipment between the parties, in writing, to exist, and in the posses
sion of plaintiffs, as was admitted at the oral argument, must the plain
tiffs plead and prove such contracts, as a part of their case, or is
such contract a matter of defense to the carrier? Upon investiga
tion of this subject, I find the precise question to have been passed
upon by the Court of Appeals for this circuit in Southern Pacific Com
pany v. Arnett, III Fed. 849, 50 C. C. A. 17. In that case, Judge
Thayer, in delivering the opinion of the court, says:

"A special contract, when exacted by a carrier, is a defensive weapon to
be made use of by the carrier when sued by the shipper for any alleged der
eliction of duty against which it was designed to afford protection."

Upon authority of that case, controlling here, the motion will be over
ruled.

FROST & ADAMS v. SALTONSTALL, Collector.

(Circuit Court, D. Massachusetts. November 12, 1887.)

No. 2,892.

1. CUSTOMS DUTIES-PROTEST-TIMELINEss-HoLIDAYS.
Notice was posted in a customhouse that it would be closed June 17th

-a holiday observed by local custom, but not established by law. Cer
tain importers, having notice of the closing of the customhouse on that
day, which was the tenth day after the liquidation of their entry, filed a
protest on the day following. Held, that the protest was filed in accord
ance with the requirements of section 2931, Rev. St., providing that pro
tests shall be made "within ten days after the ascertainment and liqui-
dation of the duties." .

At Law. Action to recover excessive duties.
This action was brought by E'rost & Adams, importers, against Leverett.

I!laltonstall, collector of customs at the port of Boston, to recover excessive
duties which had been paid under protest. The entry in question was liqui,

129F.-31
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dated June 7, 1887, but the importers did not file their protest with the col
lector untH June 18th. The customhouse, however, was closed on June 17th,
in celebration of Bunker Hill day, which, it appeared, was not.a holiday es
tablished, but a local one observed in Boston and vicinity in accordance with
a long-standing custom. 'l'he importers contended that, as June 17th was not
a legal holiday, the collector had no right to close the customhouse on that
day, and that the protest migbt be filed on tbe following day, the 18th, and
:ret satisfy the requirements of section 2931, Rev. St., where it is provided that
protests shall be made to the collector in writing "within ten days after the
ascertainment and liquidation of the duties by the proper officers of the cus
toms." Note Shefer v. Magone (C. C.) 47 Fed. 872.

On appeal to the Secretary of the Treasury in accordance with said section
2931, it was decided, June 28, 1887, that the protest was not in time; the fol
lowing language being used in the secretary's letter to the collector:

"It appears from your report that the entry of the merchandise in question
was liquidated on the 7th instant, while the protest and appeal were not
lodged until the 18th instant, more than ten days after the date of liquida
tiQn. The department must therefore decline to entertain the appeal. The
claim of the appellants that the protest should be considered as filed in time
because the customhouse was closed on the 17th of June. the tenth day after
liquidation, cannot be allowed, inasmuch as it has been invariably held by
the Department (see T. D. 7,858) that the ten days prescribed by section 2931
of the Revised Statutes include Sundays and holidays; and, besides, it is not
understood that any legal authority existed for closing the customhouse on
laid date."

The importers thereupon brought suit against the collector, setting forth
in their declaration that they had filed with the defendant a "due and timely"
protest in writing, and the following motion was entered in their behalf:

"And now comes the plaintiff, and makes a motion that the protest per
steamship Pavonia, mentioned in the second item of the bill of particulars,
as filed June 18, 1887. may be adjudged to have been filed in accordance with
the requirements of section 2931 of the Revised Statutes of the United States.. . ."

At the trial of the case the plaintiff's counsel testified that he had called
at the customhouse on June 16th, and there found notice posted that it would
be closed to business on the day following. It was argued that, if the collect
or might properly close the customhouse on one day. he might close it tor
10 days or more, and thus entirel:r defeat the importers' rights.

Charles P. Searle, for importers.
T. H. Talbot, Asst. U. S. Atty.

COLT, Circuit Judge. At the close of the argument the court ruled
that this notice furnished a good excuse for not filing a protest June
17th, and made a protest filed on the 18th valid.

Motion allowed, and judgment entered for the plaintiff.

PRICE &: HART v. T. J. ELLIS &: CO.
(Circuit Court, E. D. Arkansas, W. D. April 11, 1904.)

No. 5,265.
L REYOVAL OF CAUSES-Al!oUNT IN DISPUTE-COUNTERCLAIY.

Where the defendant in an action by a nonresident in a state court to
recover a sum less than $2,000 files a counterclaim by which he seeks to
recoyer a sum greater than $2,000, the cause is removable by the plain
tiff at or before the time he is required to plead to such counterclaim.

,. 1. See Removal of Causes, vol. 42, Cent. Dig. § 131.
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On Motion to Remand to State Court.
N. W. Norton, Baldy Vinson, and Metcalf & Metcalf, for plaintiff.
Wells, Williamson & Cotham and W. S. & F. L. McCain, for defend-

ants.

TRIEBER, District Judge. The only question involved in this mo
tion to remand is whether the plaintiff, who is a nonresident of the state,
and who has instituted an action at law in the state court against a resi
den of this state to recover a sum of money not exceeding $2,000, can
remove the cause to a national court when the defendant filed with his
answer denying the plaintiff's demand a counterclaim by which he
seeks to recover from the plaintiff a judgment for more than $2,000,
exclusive of interest and costs. The question has never been authori
tatively settled by the decision of any court whose judgment is con
clusive on this court. Neither the Supreme Court nor the Circuit
Court of Appeals for this (the eighth) circuit has ever passed upon it
directly, nor has any other federal appellate court ever determined that
question, except the Circuit Court of Appeals for the Fifth Circuit, in
Waco Hardware Co. v. Michigan Stove Co., 91 Fed. 289, 33 C. C. A.
5Il. West v. Aurora City, 6 Wall. 139, 18 L. Ed. 819, has been fre
quently cited by some of the courts as a case in point, but that case is
inapplicable to the acts of Congress now in force, as the removal in
that case was sought to be made under the provisions of the judiciary
act of 1789 (I Stat. 79), digested as the first subdivision of section 629,
Rev. St. U. S., which has been repealed or superseded by the act of
March 3, 1875 (18 Stat. 470), and the act of March 3, 1887, as cor
rected by the act of August 13, 1888 (25 Stat. 433; U. S. Compo St.
1901, p. 509). The act of 1789, construed by the court in West V.

Aurora City, limited the right of removal to a defendant who had
not submitted himself to the jurisdiction of the state court, except
to enter his appearance for the purpose of removing the case. The
chief justice, who delivered the opinion of the court in that case, said:

"And it [the right to remove] is given only to a defendant who promptly
avails himself of the right at the time of appearance by declining to plead and
filing his petition for removal."

Waco Hardware Co. v. Michigan Stove Co., supra, while no doubt
a binding authority on the Circuit Courts of the United States held
within the Fifth Circuit, has no such effect on this court, although en
titled to the highest consideration. The decision of that case is based
solely on what was decided in \Vest V. Aurora City, and, as that case
construed an act of Congress different from those now in force, it has
no application to causes arising under the present acts. The acts of
Congress now in force regulating the removal of causes from a state
to a national court contain no such restrictions as did the act of 1789.
A defendant now may plead or answer in the state court, and still re
move the cause, if the facts otherwise authorize a removal, provided he
files his petition and bond for removal at or before the time he is, by
the laws of the state or the rules of the court in which the action is
pending, required to plead. Brisenden V. Chamberlain (C. C.) 53
Fed. 307; Champlain Constr. Co. V. O'Brien (C. C.) 104 Fed. 930;
Sidway v. Missouri, etc., Co. (C. C.) 116 Fed. 381.
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The decisions of the Circuit Courts of the United States on this
question are quite numerous, but unfortunately so conflicting that the
only aid they afford is the reasoning of the different judges who decided
them. In this the Eighth Circuit we find four cases reported in which
this question was in some shape before the Circuit Courts for deter
mination. Carson & Rand Lumber Co. v. Holtzclaw (C. C.) 39 Fed.
578, decided by Judge Thayer; Bennett v. Devine (C. C.) 45 Fed.
705, decided by Judge Shiras; Lee v. Continental Ins. Co. (C. C.)
74 Fed. 424, decided by Judge Adams; and McKown v. Kansas & T.
Coal Co. (C. C.) 105 Fed. 657, decided by Judge Rogers. A careful
examination of these cases shows that the only one in which the facts
were identical with those in the case at bar is Carson & Rand Lumber
Co. v. Holtzclaw, and there Judge Thayer held that the cause was re
movable under the acts of Congress now in force. In Lee v. Conti
nental Ins. Co., the statutes of Utah, in a court of which state the action
was pending, made it obligatory on the defendant to set up his counter
claim in the same action, or be forever afterward prohibited from main
t:!ining an action against the plaintiff therefor. But the learned judge,
in delivering his opinion, took occasion to express his views on this
subject regardless of the Utah statute, and reached the same conclusion
as that expressed by Judge Thayer in Carson & Rand Lumber Co. v.
Holtzclaw, supra. Judge Adams thus states his cqnclusions:

"There is a contradiction of opinion, independent of such legislation as is
found in the statute of Utah, with respect to the question whether the amount
involved in an asserted counterclaim against a cause of action shall or may be
considered in determining the jurisdiction of federal courts. Opinions of very
eminent judges and courts are found on either side of the question, and as a
new question it would be somewhat difficult to determine it, based simply on
the decided cases. However, my inclination is to adopt the conclusion that the
amount involved in a counterclaim is a part of the subject-matter in dispute,
within the meaning of the act of Congress, conferring jurisdiction upon the
federal court; and that inclination is strongly fortified in the case at bar by
the terms of the Utah statute."

In Bennett v. Devine, decided by Judge Shiras, the cause was sought
to be removed by the original defendant, who was sued for $1,950 only,
but filed a counterclaim to recover $3,000, and it was held that it could
not be removed upon the ground, as stated by the learned judge, that:

"So far as the counterclaim is concerned, the party seeking the removal is
the plaintiff therein, and the right of removal does not exist in favor of a
plaintiff, or a party who has voluntarily invoked the jurisdiction of the state
court."

In this case the removal was made by the original plaintiff, who be
came the defendant in the counterclaim.

In McKown v. Kansas & T. Coal Co., decided by Judge Rogers, the
facts were like those in Bennett v. Devine. The removal was sought
to.be made by the original defendant, who became the plaintiff in a
counterclaim, and, the right to remove being limited to the defendant,
the cause was properly remanded.

That the defendant who files a counterclaim becomes, as to the
counterclaim, a plaintiff, under the statute of Arkansas, and the original
plaintiff becomes the defendant, has been fully determined by the court
of last resort of that state in Heel' Dry Goods Co. v. Shaffer, 51 Ark.
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368, II S. W. 517. In that case an action at law had been instituted
by the plaintiff to recover a sum of money from the defendant. The
df'fendant, with his answer, denying the indebtedness alleged in the
complaint, pleaded a set-off and counterclaim, the correctness of which
was verified by the oath of the defendant. The plaintiff filed no reply
to this set-off, but dismissed his original action. The defendant there
upon demanded judgment on his counterclaim, which was granted by
the court without any other proof than the verified account filed there
with. Upon appeal to the Supreme Court that court held:

"But a set-off is a cross-claim for money by the defendant, and must be a
cause of action arising upon contract, or ascertained by the decision of a court.
The answer which sets it up must state facts which constitute a cause of ac
tion against the plaintiff, and its sufficiency is governed by the same rules that
would apply to the complaint if the defendant had sued the plaintiff. The
plaintiff can reply to it, denying each allegation setting up the set-off, and
alleging any new matter not inconsistent with the complaint, constituting a
defense. If he fails to do so, every material allegation of the answer consti
tuting the set-off, except as to value or amount of damages, is taken as true.
If he dismisses his action, or fails to appear, the defendant can prosecute his
sen-off to judgment. So in every respect it is essentially a cross-action, in
which the relation of the parties in the original action is reversed, and the
defendant is plaintiff, and vice versa." 51 Ark. 370, 11 S. W. 518.

Cases decided by the Circuit Courts in circuits other than the Eighth,
in which the right of removal in cases like this was sustained, are
Clarkson v. Manson (C. C.) 4 Fed. 257, decided by Judge Blatchford,
afterwards one of the justices of the Supreme Court; and Walcott v.
Watson (C. C.) 46 Fed. 529. Cases, although not direct in point, yet
applicable by analogy, are Lovell v. Cragin, 136 U. S. 130, 10 Sup.
Ct. 1024, 34 L. Ed. 372, and Block v. Darling, 140 U. S. 234, II Sup.
Ct. 832, 35 L. Ed. 476. In both of these actions the court was called
upon to determine its jurisdiction on appeal and writ of error in rela
tion to the amounts involved. In the first case it was sought to dis
miss the appeal upon the ground that the amount involved was not
sufficient to give that court jurisdiction, as it did not exceed $5,000.
The decree appealed from was for $4,83°.64, but the cross-bill of appel
lant, which had been dismissed by the court below, claimed a decree
in behalf of the original defendant for a greater sum than $5,000, and
it was held that:

"When the matter set up in a cross-bill is directly responsive to the aver
ments in the bill, and is directly connected with the transactions which are
set up in the bill as the gravamen of the plaintiff's case, the amount claimed
in the cross-bill may be taken into consideration in determining the jurisdic
tion of this court on appeal from a decree on the bill."

In Block v. Darling it was held:
"Where, in an action for the recovery of a money demand, a counterclaim

of the defendant exceeding $5,000 is entirely disallowed, and judgment ren
dered for the plaintiff on his claim, this court has jurisdiction of the writ of
error sued out by the defendant without regard to the amount of plaintiff's
jUdgment."

While, under the laws of this state, a defendant is not compelled
to set up his counterclaim in that action, but may maintain a separate
suit thereon, he has the right to do so, and, as determined by the
highest court of the state, it thereupon becomes "in every respect a
cross-action, with the parties reversed." There is no reason why
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a nonresident thus involuntarily made a party defendant in an action
in which judgment for more than $2,000, exclusive of interest and
costs, is demanded and can be rendered against him should be deprived
of his right to remove the cause to a national tribunal, if he so elects.
It is true, he selected the state court as the forum in which to litigate
his cause of action when he instituted the suit originally, but, as his
claim for which he instituted that suit did not exceed in value the
sum of $2,000, exclusive of interest and costs, he had no choice in
the selection of the forum, for that was the only court which had
jurisdiction of the subject-matter. It was the filing of the counter
claim alone which gave him the right of election, and, if he avails
himself of this privilege within the time prescribed by the statute,
"at or before the time he is required by the laws of the state or the
rules of the court to answer or plead," which can only be done after
the filing of the counterclaim, and which must be done "on or before
the calling of the cause for trial" (section 5736, Sandell's & H. Digest
of Statutes of Arkansas), I can conceive of no substantial reascn why
he should not be entitled to remove the same. Thus, in Powers v.
Chesapeake & Ohio Ry. Co" 169 u. S. 92, 18 Sup. Ct. 264, 42 L. Ed.
673, it was held that:

"An action not removable from a state court by reason of joInder as de
fendants of cItizens of the same state as plaintiff may, upon a subsequent dIs
continuance In that court by the plaintiff against the resident defendants,
making the action for the first time a removable one by reason of diverse citi
zenship of the parties, be removed by the defendant upon a petition filed im
mediately after such discontinuance, and before taking any other steps in de
fense of the action."

Mr. Justice Gray, in delivering the opinion of the court in that case,
says:

"The reasonable construction of the act of Congress, and the only one whicb
wlll prevent tbe rigbt of removal, to which tbe statute declares the party to
be entitled, from being defeated by circumstances wholly beyond his control,
is to bold that the incidental provision as to the time must, when necessary
to carry out the purposes of the statute, yield to the principal enactment as to
the right; and to consider the statute as, in intention and effect, permitting
and requiring the defendant to file a petition for removal as soon as the action
assumes the shape of a removable case in the court in which it was brought."

This excerpt applies with great force to the facts in this case. See,
also, Jones v. Mosher, 107 Fed. 651, 46 C. C. A. 471. Had the de
fendants instituted an original action against the plaintiffs on their
counterclaim, the cause would clearly have been removable, and it
was the filing of the counterclaim, although a suit was then pending
hetween the parties, which brought the cause within the terms of the
statutes regulating removals of causes from the state to the national
courts. The petition for removal in this case was filed by the plain
tiffs, who became defendants in the cross-action, and were nonresi
dents of this state, as soon as the facts necessary to confer jurisdic
tion on this court were made a part of the record, and within the time
they were required by the laws of this state to file a reply, and this
was the first opportunity they had to elect one of the two forums in
which to try their case. Before that time no right oJ election existed,
and, of course, they could exercise none.

The motion to remand is overruled.
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TEGARDEN v. LE MARCHEL.

(CIrcuit Court, W. D. Arkansas, Harrison Division. April 11, 1904.)

1. EJECTMENT-c-EQUITABLE DEFEJ;ilSE IN FEDERAL COURT.
In an action of ejectment in a federal court, the defendant cannot set

up an equitable title to defeat the legal title by impeaching a patent from
the United States, and this rule is not affected by a state statute under
which such defense would be permissible.

:.!. SAME-LIMITATION.
Limitation cannot begin to run against an action of ejectment in a

federal court prior to the time when the patent for the land under which
plaintiff claims was issued by the United States.

3. SAME-ACTION BY PATENTEE-QLAIM FOR IMPROVEMENTS MADE BEFORE Issu
ANCE OF PATENT.

A state statute giving a defendant in ejectment the right to recover the
value of improvements made by him in good faith under color of title
cannot be applied in a case in which the plaintiff claims under a patent
issued by the United States after the improvements were made, since the
power of the United States to dispose of its pUblic lands is absolute, and
the right of its grantee to possession on receiving the legal title cannot
be obstructed or affected by any claim made under a law of the state.

Action in Ejectment. On demurrer to answer.

Seawell & Seawell, for plaintiff.
J. C. Floyd, S. W. Wood, and G. J. Crump, for defendant.

ROGERS, District Judge. The plaintiff brought his suit in eject-
ment in the usual form, and under the act of March 5, 1875, found in
Sand. & H. Dig. §§ 2578-2582, inclusive, stated such facts as show
a prima facie title in himself to the land in controversy. They are,
in substance, as follows: William Goodall in his lifetime entered the
land in controversy, and shortly afterwards died, leaving certain heirs
at law, who had conveyed all their title to the property to the plaintiff.
After such conveyance was made, a patent for these lands was issued,
on the 27th of May, 1903, to William Goodall, in lieu of one bearing
date July I, 1850, which latter patent misdescribed the land, and
copies of said deeds and patent are attached as exhibits to the com
plaint, as the statute required. Plaintiff also claims title by virtue of a
tax deed, which, for the purposes of this demurrer, need not be no
ticed. The defendant answered in five counts. A general demurrer
was interposed to each count in the answer. The first count in the
answer expressly admits possession, and then denies that such pos
session is unlawful, and then denies that plaintiff is entitled to posses
sion as alleged, and then proceeds to set forth the reasons why the
plaintiff is not entitled to possession; the facts stated being in the
nature of an equitable defense based upon a homestead entry of the
same land by the defendant on the 28th of December, 1893. It then
alleges, in substance, that this defendant's homestead entry had been
canceled by the fraudulent conduct of Goodall, by the procurement of
fraudulent affidavits to the effect that Goodall had entered the .land,
and that other and different lands had been patented to said Goodall,
whereby he procured the General Land Office to cancel the defendant's
homestead entry, and procured the patent exhibited with the complaint
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to be issued to Goodall's heirs, which representations, the defendant al
leges, are false and fraudulent, and that the said Goodall had never,
in point of fact, entered the land in controversy, never had possession
thereof, nor had any claim, right, title, or interest in the same, and
that the procurement of the issuance of said patent was a fraud both
on the United States and on the defendant, and that the plaintiff, by
virtue of his patent, has no right or title whatever to said land.

It will be observed that the defendant first denies that his posses
sion is unlawful. That denial is simply a conclusion of law, and pre
sents no issue. Keith v. Freeman, 43 Ark. 297. He then denies that
the plaintiff is entitled to the possession of the same. The demurrer
concedes this denial to be true, and, if the denial stood alone, the de
murrer should be overruled on that ground; but the answer con
tinues, and sets out the reasons why he is not entitled to the posses
sion, and those reasons are in the nature of an equitable defense, and
the general denial that the plaintiff is entitled to the possession must
be construed in connection with the equitable matters set up in the
same answer, and which constitute the facts upon which the defendant
relies for defeating plaintiff's right to the possession.

The question therefore arises whether or not, in the federal courts,
a defendant in ejectment may set up an equitable title to defeat a legal
cause of action. This question has been settled over and over again
by the Supreme Court of the United States. In Gibson v. Choteau,
13 Wall. 102, 20 L. Ed. 534, the court say:

"In the federal courts, where the distinction between legal and equitable
proceedings is strictly maintained, and remedies afforded by law and equity
are separately pursued, the action of ejectment can only be sustained upon
the possession by the plaintiff of the legal title. For the enforcement of
equitable rights, however clear, distinct equitable proceedings must be in
stituted. The patent is the instrument which, under the laws of Oongress,
passes the title of the United States. It is the government conveyance. If
other parties possess equities superior to those of the patentee, upon which
the patent issued, a court of equity will, upon proper proceedings, enforce
such equities by compelling a transfer of the legal title, or enjoining its en
forcement, or canceling the patent. But in the action of ejectment in the
federal courts the legal title must prevail, and the patent, when regular on
its face, is conclusive evidence of the title."

Johnson v. Towsley, 13 Wall. 73, 20 L. Ed. 485; Moore v. Robbins,
96 U. S. 530, 24 L. Ed. 848; Smelting Co. v. Kemp, 104 U. S. 636, 26
L. Ed. 875.

The principle here decided is conclusive against the sufficiency of
the first count in the answer, and the demurrer as to that count must
be sustained. I have not overlooked the fact that, under the statutes
of Arkansas (Sand. & H. Dig. § 2574), provision is made for main
taining ejectment upon equitable titles. This class of state statutes,
however, has no force in the United States courts, where proceedings
in law and equity are kept distinct. Gibson v. Choteau, 13 Wall. 102,
20 L. Ed. 534.

The second count in the answer simply pleads the statute of limita
tions.· The plaintiff, in his complaint, alleges that he rests his claim
upon a patent issued by the United States, May 27, 1903, for the land
in controversy; and a copy of that patent to William Goodall and his
heirs, together with a deed from his heirs, is set forth as an exhibit to
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the complaint No exceptions are filed to the exhibits. It is true that
the demurrer does not reach the exhibits.. Percifull v. Platt, 36 Ark.
456. But inasmuch as the patent is conclusive evidence of the legal
title in the person to whom it was issued, it is clear and conclusive,
in a suit in ejectment, that no statute of limitations could begin to run
until the patent itself was issued. The reason for this is that until the
patent was issued the legal title was in the government of the United
States, and, the legal title being in the United States, the statute does
not run against the United States. It is obvious therefore that the
statute of limitations in this case cannot avail the defendant. But
the question arises whether or not that question can be raised by the
demurrer. The demurrer itself admits that the defendant has been
"in the actual, open, notorious, adverse possession of said land, claim
ing to be the owner thereof, holding the same under color of title, as
set forth in paragraph No. I of this answer, for more than seven
years next preceding the bringing of the suit by the plaintiff herein."
Paragraph I of the answer sets up an equitable defense under a home
stead entry which has been canceled, and, being canceled, of course,
could not constitute color of title. Moreover, it has appeared that,
if all the facts set forth in paragraph I were taken to be true, they
could not avail the defendant in a suit in ejectment, but that his rights,
if he should have any under the equitable defense set up, are to be
enforced in a court of equity. His holding open, notorious, actual,
adverse possession of said land, claiming to be the owner thereof under
the canceled homestead entry, for seven years, would be no defense
at all to the action, because during all that period, until the patent
was issued, the legal title was in the United States. There is no
denial in any of the counts of the answer that the patent was issued
on the day stated in the complaint. The plaintiff's cause of action,
therefore, arose on that day. It could not arise any earlier than that,
because, as stated, in the federal courts the action of ejectment can
only be maintained upon the legal title, and the government did not
part with the legal title until it issued the patent, and the statute
therefore did not begin to run until the patent was issued. Simmons
v. Ogle, 105 U. S. 271,26 L. Ed. 1087; Gibson v. Choteau, 13 Wall. 93,
20 L. Ed. 534; Nichols v. Counsel, 51 Ark. 27,9 S. W. 305, 14 Am.
St. Rep. 20.

The same observations which have been made to the second count
are equally applicable to the third, and the demurrer to each of said
counts (i. e., the second and third) must be sustained.

The fourth count in the answer alleges facts which, if true, would de
feat plaintiff's title under the tax deed. But if plaintiff's tax deed is
void, still he is entitled to recover, as the pleadings now stand, under
his patent; and therefore the facts stated, which, if true, vitiate the
tax deed, do not constitute any defense to plaintiff's suit in ejectment
based on the patent.

It is not necessary to pass on the question as to whether the land was
subject to taxation, but see Witherspoon v. Duncan, 4 Wall. 210, 18 L.
Ed. 339. The demurrer to the fourth paragraph must be sustained.

The fifth count in the answer attempts to set up facts which, if true,
would ordinarily entitle defendant to a judgment for improvements
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under sections 2590-2591, Sand. & H. Dig. The count is bad for fail
ure to show that the defendant held under color of title, as the statute
prescribes. It is not necessary to decide whether defendant's entry
of the land under the homestead law, if the facts relative thereto were
properly alleged, would constitute color of title. In Wirth v. Bran
son, 98 U. S. 121, 25 L. Ed. 86, it is held:

"The rule is well settled, by a long course of decisions, that when public
lands have been surveyed and placed in the market, or otherwise opened to
private acquisition, a person who complies with all the requisites necessary
to entitle him to a patent in a particular lot or tract is to be regarded as the
equitable owner thereof, and the land is no longer open to location. Tile
public faith has become pledged to him, and any subsequent grant of the same
land to another party is void, unless the first location or entry be vacated and
set aside. This was laid down as a principle in the case of Lytle et al. v.
State of Arkansas et aI., 9 How. 314 [13 L. Ed. 153], and has ever since been
adhered to. See Stark v. Starr, 6 Wall. 402 [18 L. Ed. 925]. Subsequent
cases which have seemed to be in conflict with these have been distinguished
from them by the fact that something remained to be done by the claimant to
entitle him to a patent, such as the payment of the price, the payment of the
fees of surveying, or the like. The proper distinctions on the subject are so
fully stated in the case of Stark v. Starr, supra, Frisbie v. Whitney, 9 Wall.
187 [19 L. Ed. 668], the Yosemite Valley Case, 15 Wall. 77 [21 L. Ed. 82].
Railway Company v. McShane, 22 Wall. 444 [22 L. Ed. 747], and Shepley et
aI. v. Cowen et aI., 91 U. S. 330 [23 L. Ed. 424], that it would be supereroga
tion to go over the subject again."

The real question, it seems to me, as to this count in the answer, is
as to whether the statute referred to above, providing for the assess
ment of improvements made on land held in good faith under color of
title, has any application at all to a case where the improvements are
made on land the legal title to which is in the United States. I am not
aware that there is any decision on the precise point, but I think the
question is settled on principle' in a number of cases. In Gibson v.
Choteau, 13 WaIL, at pages 99, 100,20 L. Ed. 534, the court said:

"With respect to the public domain, the Constitution vests in Congress the
power of disposition and of making all needful rules and regulations. That
power is subject to no limitations. Congress has the absolute right to pre
scribe the times, the conditions, and the mode of transferring this property.
or any part of it, and to designate the persons to whom the transfer shall be
made. No state legislation can interfere with this right or embarrass its
exercise, and, to prevent the possibility of any attempted interference with it,
a provision has been usually inserted in the compacts by which new states
have been admitted into the Union that such interference with the primary
disposal of the soil of the United States shall never be made. Such provision
was inserted in the act admitting Missouri, and it is embodied in the present
Constitution, with the further clause that the Legislature shall also not in
terfere 'with any regulation that Congress may find necessary for securing
the title in such soil to the .bona flde purchasers.' The same principle which
forbiUs any state legislation interfering with the power of Congress to dis
pose of the public property of the United States also forbids any legislation
depriVing the grantees of the United States of the possession and enjoyment
of the property granted by reason of any delay in the transfer of the title
after the initiation of proceedings for its acquisition. The consummation of
the title is not a matter which the grantees can control, but one which rests
('ntirely with the government. With the legal title, when transferred, goes
the right to possess and enjoy the land; and it would amount to a denial of
the power of disposal in Congress if these benefits, which should follow upon
the acquisition of that title, could be forfeited because they were not asserted
before that title was issued."
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And at page 103, 13 Wall., 20 L. Ed. 534, the court also said:
"But neither in a separate suit in a federal court, nor in an answer to an

action of ejectment in a state court, can the mere occupation of the demanded
premises by plaintiffs or defendants for the period prescribed by the statu~e

of limitations of the state be held to constitute a sufficient equity in theIr
favor to control the legal title subsequently conveyed to others by the patent
of the United States, without trenching upon the power of Congress in the
disposition of the public lands. That power cannot be defeated or obstructed
by any occupation of the premises before the issue of the patent, under state
legislation, in whatever form or tribunal such occupation be asserted."

I am therefore of the opinion that the statute above referred to, pro
viding for the assessment for improvements, has no application to a
case like this, and the demurrer to the fifth count must also be sus
tained.

CAMPBELL & ZELL CO. v. AMERICAN SURETY CO.

~Circuit Court, D. Massachusetts. March 11, 1904.)

No. 1,397.

1. CORPORATIONS-ACTIONS By-PROOF OF INCORPORATION.
The burden rests upon a plaintiff suing as a corporation to prove its

corporate existence, but such fact is sufficiently proved for the purposes
of a case by the production of the bond sued on, which was executed by
defendant, and contains a recital tha't plaintiff is a corporation.

2. SAME-PROOF OF IDENTITY.
That a corporation plaintiff is the identIcal one to which a bond sued

on was executed may be inferred from the Identity of name, unless it is
shown that there are others of the same name.

3. ATTACHMENT-BoND FOR DISCHARGE-PARTY ENTITLED TO SUE.
An action was brought in the name of a receiver appointed In another

state for a corporation of such state. The declaration contained one
count setting out a contract between the defendant and such corpora
tion made prior to the receivership. The court havIng determined that
the receiver could not maintain an action thereon, the declaration was
amended by substituting the corporation as plaintiff, and on that count
alone judgment was rendered against the defendant, but in favor of the
corporation, and not of the receiver. Held, that a bond given previously
by the defendant to obtain the discharge of an attachment in the suit,
although running to the receiver, created a contract with the corpora
tion, on which it could maintain an action against the surety in its own
name, the record having been such as to advise the surety from the be
ginning that the corporation was the real party In interest, so that its
obligatIon must be construed in the light of such fact.

4. SAME-LIABILITY OF SURETy-AMENDMENT OF DECLARATION SUBSTITUTING
NEW PLAINTIFF.

The surety on a bond given for the dIscharge of an attachment in an
action brought by a foreign receiver for a corporation is presumed to
know that the declaration is amendable at common law by substituting
the corporation as plaintiff, and such an amendment does not affect its
liability.

5. JUDGMENT-BURDEN OF PROVING PAYMENT.
Where, under the pleadings, the burden rests on a plaintiff to prove

that a jUdgment pleaded is unpaid, such burden is met by proving the
rendition of the jUdgment, the presumption being, in the absence of other
proof, that it has not been paid.
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At Law. On trial to the court..
Mahqney, Crowell & Sullivan, for plaintiff.
Lougee & Robinson, for defendant.

PUTNAM, Circuit Judge. The questions involved in this case
are technical, and somewhat difficult, as to which the court is lia
ble to err. But the difficulty is not the fault of the law. The plain
tiff had a clear, straight path given it, which, if pursued, would have
left no doubt. While it is clear it might have brought a suit in its
own name, and taken a bond to itself, so that there would now be

'no question, it brought suit in the name of a foreign receiver, al
though, according to the rules of law which have been settled from
the beginning of our judicial system, a receiver appointed in one state
has no more authority in another state than a police judge or a
police officer of one state has a right to come to another and arrest
criminals or preside at trials. Of course, this remark is confined
to an ordinary receiver, and does not apply to a statutory receiver,
in whom the title vests, and who becomes the statutory successor
of the corporation.

The first question arises on the pleadings of the defendant with
reference to the name of the principal corporation, combined with
a question as to its existence. The defendant says that the plaintiff
is bound to prove its existence, and also bound to prove that it is the
corporation of which the receiver was appointed in the state of Mary
land, which receiver initiated these proceedings. It seems that the true
name of the corporation is the Campbell & Zell Company of Baltimore
City, while, in the proceedings before us, it is described simply as the
Campbell & Zell Company. So far as the existence of the corpora
tion is concerned, on the pleadings, and according to our practice,
the burden rests on the plaintiff. It proves this by producing the
bond sued in this case, which describes it as a corporation. This
makes out a prima facie case. It is not necessary to prove the ex
istence of a corporation by the production of records. For ordinary
purposes the de facto existence of a corporation may be proved
by admissions of the adverse party, and this is sufficient. Here we
have the description in the bond of the plaintiff as a corporation,
and therefore its existence is admitted by the defendant under its
seal.

Then, as to the identity of the corporation: If the defendant here
could show that there were two Campbell & Zell corporations, spe
cial proof might be required on the part of the plaintiff that this
is the corporation of which Mr. Homer was made receiver. The
court is of the opinion that, as the case stands, the identity is proven.

The facts of the case are, briefly, as follows: As already stated,
the local court in Maryland appointed Mr. Homer receiver of the
Campbell & Zell Company of Baltimore City. At a term of the
superior court for the county of Essex, in Massachusetts, held on
the first Monday of December, 1902, Homer brought suit against
the Barr Pumping Engine Company. In his writ and declaration
he described himself as follows: "Charles C. Homer, of the state
of Maryland, receiver of the Campbell & Zell Company, a corpo-
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ration established under the laws of the state of Maryland." Then
followed several counts; all, except one, of a doubtful character.
They may be construed as alleging a promise to Homer as receiver.
If all the counts were of that indefinite character, this suit would
fail, because there would be nothing on the record to inform the
American Surety Company that it was giving an obligation to pro
tect any kind of a claim except on promises made to Homer as re
ceiver. Therefore defendant could not be held for a judgment on
promises made to the present plaintiff. There was, however, a
count which set out the facts specifically, and alleged a contract made
between the Barr Pumping Engine Company and the Campbell &
Zel1 Company, and an obligation to pay by the Barr Pumping En
gine Company to the Campbell & Zell Company, which, according
to the dates alleged, preceded the appointment of Homer as re
ceiver.

The judgment in the state court followed that count, and was in
favor of the Campbell & Zel1 Company, and not of Homer, as re
ceiver. The law, as settled, applies, that, where there is one good
count, claiming sufficient to warrant the judgment, the judgment
must stand, even though al1 the other counts are bad. So that the
case stands as though the declaration in the suit in the state court
showed that Homer, although the nominal plaintiff, was really suing
in behalf of the Campbel1 & Zel1 Company, and on a contract made
with it. This appears on the face of the papers, which the Amer
ican Surety Company was bound to inform itself about, and which
we may presume it did inform itself about, when it gave the bond
in suit. Therefore the true condition was shown at the outset, and,
as we will find, whatever was afterwards done was entirely consistent
with the facts as they thus appeared, and only contributed to give
full effect thereto. That proposition must be kept firmly in mind, and
the dates also.

At that stage of the case the Barr Pumping Engine Company,
desiring to release an attachment of its property, gave a bond for
that purpose. In that bond the American Surety Company, the
present defendant, became surety. Nevertheless, we must look at
the four corners of the obligation of suretyship to learn its proper
construction. Guaranty Co. v. Press Brick Co., 191 U. S. 416, 24
Sup. Ct. 142, 48 L. Ed. 242. This is not a new rule. In Bowman v.
Read, 2Wal1. 591,603, 17 L. Ed. 812, the court says:

"Sureties are as much bound by the true intent and meaning of their con
tracts which they voluntarily.. subscribe as principals. They are bound In the
manner, to the extent, and under the circumstances as they existed when the
contract was executed."

This bond, if it is severed into parts, contains some expressions
which might require the court to construe it strictly as a contract
hetween the American Surety Company and Homer, as receiver;
but we must look at all the expressions found in it, and at what
was contained in the plaintiff's declaration in the state court; and,
looking at these, we find it clear that the parties understood that
the Campbell & Zell Company had the real interest, and that Homer
was simply a go-between. Of this, the American Surety Company
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had knowledge when it executed the obligation in suit, so that in
executing it the surety company subjected itself to all such future
steps as might be taken by the courts in working out the substance
as shown on the face of the papers.

Assuming that the original suit had been brought in the state of
Maryland by Homer, as receiver of the Campbell & Zell Company,
in his name as such receiver, and had there proceeded to judgment
in his name as such receiver, and that afterwards the receivership
had been discharged, and by order of court the original condition had
been restored, then, undoubtedly, in working out the substantial
rights of the Campbell & Zell Company appearing on the face of the
papers, supplementary suits could properly have been brought in its
name, and judgments taken accordingly, in the Maryland courts;
and all rights to the bond, both in equity and in law, would have
vested in it. That is a settled rule, and it goes quite as far as we
are required to go in order to maintain the suit now before us, un
der existing circumstances.

It appears that, suit having been brought in the way in which we
have described in the state court, and that court having determined,
as it should have determined, that it could not be prosecuted in the
name of the receiver, therefore, in accordance with the settled prac
tice, not only in Massachusetts, but in the federal courts, the writ
and declaration were amended, and Homer, the nominal plaintiff,
disappeared, the Campbell & ZeU Company appeared in his place,
and judgment was rendered in its favor. This case turns on that
fact. The surety company says that it did not contract with the
Campbell & Zell Company, but with Homer, as receiver. Neverthe
less, as we have said, the substantial parties to the litigation appeared
on the face of the papers, and were always known to the surety com
pany; and they must be presumed to have contracted in reference
to what thus appeared.

Reference has been made to Revised Laws of Massachusetts of
1902, c. 173, §§ 48, 121, with reference to amendments. Section 121
provides for notice to parties interested in case of certain amend
ments, and, further, that, if notice has been given, the action of the
court allowing the amendment shall be conclusive. No such notice
was given here. But this statute does not reach this case, in which
the amendment was made in accordance with the rules of the com
mon law. In Chapman v. Barney, 129 U. S. 677, 9 Sup. Ct. 426, 32
L. Ed. 800, an action was brought in the name of the United States
Express Company, declaring it to be a corporation. It was, however,
not a corporation, but a joint-stock association, organized under and
by virtue of the laws of a state which authorized such association
to bring suit in the name of the president. Thereupon the Circuit
Court permitted an amendment at common law bringing in "Barney,
president of the United States Express Company," which amend
ment the Supreme Court approved. In Fenton v. Lord, 128 Mass.
466, where suit had proceeded in name of the wife to and including
verdict, she was allowed to amend by joining her husband as plain
tiff. In the same way, in East Tennessee Land Company v. Leeson,
178 Mass. 206, 59 N. E. 639, exactly the same amendment as at bar
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was allowed, apparently under the rules of the common law. There
fore, in the case at bar, this was a common-law amendment, based
upon matter appearing on the face of the papers and of the bond in
suit. We regard the amendment as not at all a substantial mat
ter, and as merely one of form. The American Surety Company
must be assumed to have known that the declaration was thus amend
able, because the decisions to which we have referred in the Su
preme Court of the United States and in 128 Mass. were made long
before this bond was given.. What our decision would be in case
the rule admitting amendments of this class had been changed in
actual practice after the bond was g-iven we need not consider. So
far as we have gone, this case is with the plaintiff.

This leaves only one question; that is, the condition arising out of
the fact that the plaintiff has not offered any proof showing that the
judgment obtained in the state court was not paid. At common law,
in suits on bonds with a condition, the burden of proving payment
depends on the pleadings. The plaintiff alleges that the judgment
was not paid. The answer contains a general denial, and, of course,
puts that allegation in issue; so that, on the state of the pleadings,
the burden rests apparently on the plaintiff to prove nonpayment.
That burden, of course, is easily met by the rule that a debt in
curred is ordinarily presumed not to have been paid. In the absence
of proof, we will rest on the usual presumption. If that fails the
plaintiff, it is his own fault, because he could have relieved the court
of this difficulty, and offered proof that payment had not been made.

Judgment for the plaintiff for the amount claimed and costs.

=
In re DANN.

(District Court, N. D. Illinois. April1, 1904.)

No. 9,701.

1. BANKRUPTCy-INVENTOR'S RIGHTS BEFORE PATENT-TRANSFER.
A bankrupt's incorporeal interest in an alleged invention pending ap

plication for a patent does not pass to his trustee in bankruptcy under
Bankr. Act July I, 1898, c. 541, § 70a, cl. 2, 30 Stat. 566 [U. S. Compo St.
1901, p. 3451], declaring that the bankrupt's interest in patents, patent
rights, etc., shall be vested in the trustee by operation of law as of the
date he was adjudged a bankrupt, since the words "interest in patents.
patent rights," etc., should be construed as referring to rights acquired
under a patent to a third party. '

2. SAME-"PnOPERTY."
Bankr. Act July 1, 1898, c. 541, § 70a, cl. 2, 30 Stat. 566 [U. S. Compo

St. 1901, p. 8451], expressly provides for a transfer of the bankrupt's
interest in patents, patent rights, copyrights, and trade-marks, and clause
5 provides for the surrender of all property which, prior to the filing of
the petition, the bankrupt could by any means have transferred. Held,
that since no mention is made in clause 2 of the incorporeal interest of
an inventor in an article conceived prior to the allowance of a patent,
such interest should not be treated as "property," within clause 5, though
Rev. St. § 4895 [U. S. Compo St. 1901, p. 3385], permits the inventor to
transfer the same, and authorizes the issuance of a patent to the trans
feree.

On review of ruling by the referee that the bankrupt's interest
and claims under pending application for a patent vested in the trustee
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under Act July I, 1898, C. 541, § 70, 30 Stat. 565 [U. S. Compo St.
19o1, p. 3451].

Raymond & Barnett, for bankrupt.
Thos. S. Hogan, for trustee.
Thos. M. Turner, for petitioning creditors.

SEAMAN, District Judge. The question certified, as stated by the
referee, is this: "Can a bankrupt be compelled to assign to the re
ceiver or to the trustee all of his rights, title, and interest in, to, and
under applications pending in the Patent Office for letters patent
upon alleged invention?" The solution is not free from difficulty,
but I am constrained to the opinion that the alleged interest of the
bankrupt is not within either of the provisions of Act July I, 1898, c.
541, § 70,30 Stat. 565 [U. S. Compo St. 1901, p. 3451 J, and does not
pass to the trustee in bankruptcy. The opinion of the referee rests
the tuling in favor of the trustee upon section 70a, cl. 2, 30 Stat. 566
[U. S. Compo St. 1901, p. 3451], which declares that the bankrupt's
"interests in patents, patent rights, copyrights and trade-marks" shall
be so "vested by operation of law" as "of the date he was adjudged
a bankrupt," and upholds the contention on behalf of the trustee
that the interest in a pending application is within the statutory in
tent and meaning of the term "patent right," as therein used. This
view impresses me as untenable for the reasons well stated in the
opinion of Judge Shiras in Re McDonnell (D. C.) 101 Fed. 239. The
term is one of frequent and distinctive use, both in statutes and in
common parlance, and under the established rules for its construc
tion must be taken in its "natural, plain, obvious, and ordinary sig
nifiCJtion." Suth. on Stat. Const. § 229. As commonly used in vari
ous state statutes regulating transactions thereunder which have re
ceived judicial constr).lction, the term "patent rights" has been lim
ited, for obvious reasons, to such as "the patentee or his assignee
{or licensee) possesses in the property created by the application of
a patented discovery" (Patterson v. Kentucky, 97 U. S. 501, 506, 24
L. Ed. 1IIS); while in Common parlance it is applied to rights de
rived under patents. As used in this statute; following the words
"interests in patents," I concur in the definition given by Judge Shiras,
as "intended to indicate rights acquired under a patent to a third
party, such as a license or manufacturing right." The term is in no
sense applicable to the incorporeal interest of an inventor in an al
leged invention for which no patent has issued, though application
is pending. It would be a misnomer if employed in the latter sense,
for no right to a patent exists except as provided by statute and
upon allowance thereunder. Without such allowance of an applica
tion, the applicant has no interest which can be denominated a "pat
ent right," whatever may be his interest in the invention claimed.
Remarks arguendo in Fisher v. Cushman, 43 C. C. A. 381, 387, I03
Fed. 860,51 L. R. A. 292, are cited by the referee (and in the briefs)
as opposed to the ruling in the McDonnell Case. I do not so regard
their import, and the dicta referred to impresses me as instructive
only upon the inquiry of property right which remains to be consid
ered.
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The question of difficulty, as I view the case, IS whether the al
leged interest of the bankrupt may not be reached under the terms
of section 70a (5), as "property which prior to the filing of the peti
tion he could by any means have transferred or which might have
been levied upon or sold under judicial process against him." That
the invention may be transferred before patent is well recognized
(Cammeyer v. Newton, 94 U. S. 225, 226, 24 L. Ed. 72), and section
4895, Rev. St. (3 U. S. Compo St. 19°1, p. 3385), authorizes issue of
the patent to the assignee in such case. So the test of the applica
bility of this clause (5) is whether the interest in the alleged invention,
pending application for a patent, constitutes "property" within the
statutory meaning. This term is one of wide general signification,
but, as found in the clause in question, I am satisfied that the rule
above cited in reference to words in common and distinctive use is
not applicable; nor are the dictionary definitions cited on the one
side and the other safe guides for its interpretation. Fisher v. Cush
man, supra. As thus found, "it is not to be construed in any loose,
popular sense, but with ragard to the limitations which the law (in
question) attaches to it." 1d. The special nature of the right of ail
inventor to his own invention is well recognized as having no sub
stantial value in the absence of statutory provision for patent monop
oly. While he "had at all times the right to enjoy the fruits of his
own ingenuity, in every lawful form of which its use was susceptible,
yet before the enactment of the statute he had not the power of pre
venting others from participating in that enjoyment to the same ex
tent with himself; so that, however the world might derive benefit
from his labors, no, profit ensued to himself." Patterson V. Kentucky,
97 U. S. 501,507,24 L. Ed. IUS, quoting with approval Jordan v.
Overseers, etc., 4 Ohio, 295. All that is primarily secured by the
patent is "the exclusive right in the discovery," and it then stands
as only "an incorporeal right, or, in the language of Lord Mansfield
in Miller V. Taylor, 4 Burr, 2303, 'a property in notion' having 'no
corporeal tangible substance.''' Patterson V. Kentucky, 97 U. S.
506, 24 L. Ed. I IIS. It is true that this incorporeal right is named
as the property of the inventor before patent issues in Jones v.
Sewall, Fed. Cas. No. 7,495, and in Rathbone V. Orr, Fed. Cas. No.
11,585; but both these definitions must be qualified by that above
cited in the ruling case upon the subject. The substantial property
right of exclusive use is created alone by the patent, while the in
ventor has at the utmost a mere inchoate right to that end, which
is of no avail unless a patent is granted. Gayler v. 'Wilder, 10 How.
477, 493, 13 L. Ed. 504. In the well-considered case of Gillett v.
Bate, 86 N. Y. 87,94, the opinion speaks in reference to this inchoate
right of the inventor that it is "at least doubtful whether it has the
characteristics of property, so as to justify a compulsory transfer by
the inventor." An invention is the product of original thought, and
its elements are (1) the mental conception, and (2) the application
of the thought in form to produce practical result. I Robinson on
Pat. §§ 77, 78. This conception surely has no attribute of property
which can subject it to compulsory transfer before a patent is ap
plied for to secure the wanting attribute of monopoly in its use; and

129F.-32
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lam doubtful, to say the least, whether the further action of the in
ventor in prosecuting an application for a patent creates property in
terest which would pass to the trustee under the general terms of
this clause, irrespective of the effect of the preceding specification.
In Fisher v. Cushman, supra, the question involved was whether a
liquor license passed under this clause. By way of illustration the
opinion suggests "as an extreme case" the completion of an inven
tion by a bankrupt, after depleting his estate in experimenting to that
end, with no act needed for procuring a patent except the making
of an application, and it is thereupon said: "\Ve cannot concede that
there are any authorities of so precise a character as would prevent
a court of bankruptcy from realizing capital thus locked up." While
I am not prepared to concur in this intimation, it is sufficient to re
mark that no such phase appears in the case at bar, and that my con
clusions do not rest upon the abstract meaning of the word "prop
erty" as found in clause 5, but upon the limitations placed thereon
through clause 2. As stated by Judge Jenkins (In re Rouse, Hazard
& Co., 91 Fed. 96, 100, 33 C. C. A. 356, 360), the principle of con
struction is elementary that "specific provisions relating to a par
ticular subject" must "govern in respect to that subject as against
general provisions contained in the same act." The bankruptcy act
of July I, 1898, C. 541, § 70a, cl. 2,3° Stat. 566 [U. S. Compo St. 1901,
p. 3451], thus provides specifically for vesting in the trustee the in
terest of the bankrupt in patents and patent rights, and the presump
tion arises therefrom, when followed by clause 5 in reference to gen
eral property, that it was so provided in recognition of the distinc
t~on of this class of interests from the general classification of prop
erty, as pointed out in the foregoing citations. Under the rule of
interpretation referred to, I am of opinion that the interest of the
bankrupt in the alleged invention cannot be reached through the gen
eral terms of clause 5, in the face of this specific provision for patent
interests; thus concurring in the view expressed by the referee there
upon. The fact that no mention is made in clause 2 of the interest
which the inventor may have prior to the allowance of a patent,
and that it is therefore treated as excluded from that provision, can
not disturb the application of the rule. The exclusion so found must
be deemed intentional, having the peculiar interest of invention in
mind, and that intention cannot, be evaded without violating the prin
ciple on which the rule is founded. \Vith the patent predicated solely
on the invention rights, rejected from the general property clause,
no construction is justified to extend that clause over the inchoate
(and inferior) right represented in the patent.

The question certified must be answered in the negative, and the
petition of the trustee denied accordingly. It is so ordered.
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UNITED STATES v. LAKE.

(DIstrict Court, E. D. Arkansas, W. D. Aprl1 27, 1904.)

409

1. BANKRUPTCy-SCHEDULES-FALSE OATII-INDICTME!\T-:.\lATERlALITY.
Wbere an indictment against tbe president of a bankrupt corporatIon

tor making a false oatb to its scbedules alleged tbat tbe corporation was
adjudged a bankrupt; tbat defendant, as its president. in compliance
witb the bankruptcy law, did file in the bankruptcy proceeding with the
referee tbe schedules required by law. subscribed and sworn to by him
as president, etc.; that defendant stated on his oath tbat such scbedules
contained a true and complete statement of all the corporation's prop
erty; and that tbe statement that the bankrupt corporation had tben on
hand only tbe sum of $100, wbicb was all the money the corporation then
and tbere bad-was false, such indictment followed the strict language
of Bankr. Act July 1, 1898, c. 541, § 29, 30 Stat. 554 [U. S. Compo St.
1901, po 3433], and sufficiently showed tbe materiality ot the talse state<
ment, witbout an express averment tbereot.

I. SAME-DESCRIPTION OF ASSETS.
In an indictment against the president ot a bankrupt corporation tor

making a false oath to its scbedules, a description of the assets
charged to have been fraudulently and knowingly omitted from such
schedules as "one hundred and fifty tbousand dollars in lawful money
of the United States" was sufficiently specific.

a. SAME-BANKRUPT ACT-CONSTRUCTION-CONCEALMENT OJ' ASSETS-PERSONS
LIABLE.

Bankro Act July 1, 1898, co 541, § 29. par. "b," d. 1, 30 Stat. 554 [U. S.
Comp. St. 1901, p. 3433], providing tbat a person sball be punished by
imprisonment on conviction of baving knowingly and fraudulently con
cealed, wbile a bankrupt or after his discharge, from his trustee, any ot
the property belonging to his estate in bankruptcy, must be strictly con
strued, and does not include officers of a corporation declared a bankrupt;
the term "bankrupt" being defined by section 1, par. 4, to include a person
against whom an involuntary petition, or an application to set a composi
tion aside, or to revoke a discharge bas been filed, or who has filed a
voluntary petition, or has been adjudged a bankrupt.

" PERJURy-INDICTMENT-WILLFULNESS.
In a prosecution for perjury in violation ot Rev. St. ~ 5392 [U. S. Compo

8t. 1901, p. 3653], providing that every person who, baving taken an oath
before a competent officer, in any case in which a law of the United States
authorizes an oath to be administered, that he will testify truly, wlllfully
states any material matter which he does not believe to be true, is guilty
of perjury, an indictment failing to charge tllat defendant took aD oath,
alleged to be false, "wlllfully," was fatally defective.

On Demurrer to Indictment.
William G. Whipple, U. S. Atty.
Campbell & Stevenson, for defendant.

TRIEBER, District Judge. The indictment in this case contains
six counts. The first, fourth, fifth, and sixth are based upon section
29b (2) of the bankruptcy act (Act July 1, 1898, C. 541, 30 Stat. 554 [Uo
S. Compo St. 19°1, p. 3433]), and charge the defendant with making a
false oath to the schedule of assets of the Alphin & Lake Cotton
Company, a bankrupt corporation of which the defendant was presi
dent. These counts are all identical, except that the first count charges
a concealment of $150,000 in lawful money, and each of the other
counts above mentioned charg'es a concealment of certain choses in
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action, describing them as "a debt due from certain designated per
wns to the bankrupt corporation for money had and received." The
n1aterial facts charged in the first count, of which the other counts
above mentioned are practically copies, except as to the amount and
description of the property concealed, are as follows:

"That the Alphin & Lake Cotton Company, a corporation created and or
ganized under the laws of the state of Arkansas, was heretofore, on the 20th
day of February, A. D. 1903, adjudicated a bankrupt by the bankrupt court
of the United States for the said district and division, and Edward H. Lake,
late of said district and division, on the 5th day of May, A. D. 1903, in the
said district and division, and within the jurisdiction of tIlis court, did then
and there, in compliance with the bankrupt law of tIle United States, file in
the banl,ruptcy proceedings aforesaid, with Patrick C. DoolcJ', the referee
in bankruptcy duly appointed by said bankrupt court, a certain schedule as
required by said law, which schedule was signed 'Alphin & Lake Cotton Com
pany, by Edward H. Lake, President,' of which schedule the following is a
copy, to wit."

And then foHows the schedule of assets, and the oath prescribed by
law, and then the indictment proceeds as follows:

"That the said schedule was by the said defendant then and there sub
scribed and sworn to before one James H. Stevenson, then and there a notary
public of the state of Arkansas, duly appointed, commissioned, and acting,
and duly authorized as such to administer oaths in such cases, whereby and
wherein the said defendant did then and there knowingly and fraudUlently
falsely state that the Alphin & Lake Cotton Company, in which said corpora
tion the said defendant tIlen and there held stock, and of which he was then
and there the president, had then and there on hand only the sum of one
hundred dollars ($100.00), which was all the money the said corporation then
and there possessed, and did then and there further state that the said
schedule was a statement of all the property and assets of the said com.
pany, both real and personal; whereas, in truth and in fact, the said cor
poration then and there had on hand, and in its possession and, under its
control, more than one hundred dollars ($100), to wit, the sum of one hundred
and fifty thousand dollars ($150,000) lawful money of the United States, and
whereas, in truth and in fact, the said schedule did not contain a statement
of all the property of the said company, both real and personal, but said
company did then and there have further assets not mentioned in said sched
ule, to wit, property and assets of the value of one hundred and fifty thousand
dollars ($150,000) lawful money of the United states, as said defendant then
and there well knew. Said defendant then and there thereby lmowingly and
fraudulently made a false oath and account in relation to a proceeding in
bankruptcy, contrary to the form of the statute in such case made and pro
vided, and against the peace and dignity of the United States of America."

The demurrer challenges the sufficiency of these counts upon two
grounds: First, because they fail to allege that the omissions from
the schedules mentioned in each of the counts are "material"; and,
second, that the description of the assets omitted from the schedules,
to wit, $150,000 in lawful money, in one count, and the choses in ac
tio" of $50,000 and choses in action for very large sums mentioned
in the other counts, is not sufficiently specific to apprise the defendant
precisely what he is called upon to defend.

As to the allegations of materiality, that is unnecessary, when the
facts stated in the indictment are sufficiently full to show the materi
ality of the acts of omission. The statement in the indictment that
the matters sworn to by the defendant, and which are alleged to have
been false, are material, may be essential when the allegations in the
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indictment are not so specific as to show their m;tteriality; but, when
the allegations of the indictment show the materiality of the alleged
false statements made under oath, the court will determine that fact,
and the allegation of the pleader that the statements were material
would be but a conclusion of law and wholly superfluous. State v.
Hayward, I Nott & McC. 553. The indictment in this case alleges the
adjudication as a bankrupt of the corporation; that the defendant,
as its president, did, in compliance with the provisions of the bank
ruptcy law file in the bankruptcy proceeding with the referee in bank
ruptcy the schedules required by law, subscribed and sworn to by
him as president before a duly commissioned and acting notary
puhlic of the state of Arkansas, authorized as such to administer
oaths; that the defendant stated upon his oath that said schedules
contained a true and complete statement oi all the property ana
estate of said corporation, both real and personal, etc.; and that
the statement that the bankrupt corporation had then and there on
hand only the sum of $100, and which was all the money the saia
corporation then and there had, was false, etc.

As the bankruptcy act requires such schedules to be filed by the
bankrupt, or, if a corporation, by one of its officers, the materiality of
the alleged false statement is apparent, and an allegation by the
pleader that it is material can do nothing to aid, nor can its omission
detract from, its effect in any way. The bankruptcy law (section 2y)
does not require an allegation of materiality; and as the indictment
follows the language of the statute strictly, and tells the facts with
sufficient accuracy to enable the defendant, in case of an acquittal or
conviction, to plead, in case of an additional indictment being returned
against him, a former acquittal or conviction, it is clearly sufficient.
United States v. Go<X1ing, 12 Wheat. 460, 6 L. Ed. 693; Cannon v.
United States, 116 U. S. 55, 6 Sup. Ct. 278, 29 L. Ed. 561; Ledbetter
v. United States, 170 U. S. 612, 18 Sup. Ct. 774, 42 L. Ed. 1162;
Milsteadv. Commonwealth (Ky.) 51 S. W. 451; State v. Byrd, 28 S.
C. 18, 4 S. E. 793, 13 Am. St. Rep. 660. In United States v. Staats,
8 How. 41, 12 L. Ed. 979, the defendant was indicted for an offense
which the statute declared to be a felony, and it was urged that, as
the indictment failed to charge that the act of the defendant was
committed feloniously, for that reason the indictment was defective;
but the court held that, as the statute did not require the act to be
done feloniously, it was unnecessary to charge it in the indictment.

Nor is it necessary to describe the assets charged to have been
fraudulently and knowingly omitted from the schedules by the defend
ant with greater particularity than has been done. The description
in the first count is "one hundred and fifty thousand dollars in lawful
money of the United States," and in the other counts it describes the
chases in action, giving the amount and the parties from whom they
are due. This description is sufficient to notify the defendant what
proof he will be required to meet, and enable him to plead a former
acquittal or conviction in case he· is called upon to answer a new
indictment for the same offense. Rex v. Hepper, Ryan & M. 210,
cited by counsel, is not in point. In that case the indictment merely
charged that "the schedule did not contain a full, true, and perfect
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account of aU debts owing to him at that time," without specifying
what debts owing to him had been omitted. The court properly held
that the indictment was defective. Had the indictment in this case
failed to charge that he omitted one hundred and fifty thousand dol
lars in lawful money of the United States, the contention of the de
fendant would have been sustained, and Rex v. Hepper would have
been in point. The demurrer to these four counts is, therefore, over
ruled.

The demurrer to the second count is sustained. That count charges
a concealment of assets, under section 29b (I) of the bankrupt act;
but this section only applies to the bankrupt, and not to others, even
if officers of the bankrupt corporation. The language of the statute is:

"Concealed while a bankrupt or after his discharge from his trustee any
of the property belonging to his estate in bankruptcy."

As this is a criminal statute, it must be strictly construed. The de
fendant is not a bankrupt. The act itself defines the meaning of the
word "bankrupt." It says:

.. 'Bankrupt' shall include a person against whom an involuntary petition
or an application to set a composition aside or to revoke a discharge has been
filed, or who has tiled a voluntary petition or who has been adjudged a bank
rupt." Section 1 (4), 30 Stat. 541 [U. S. Compo St. 1901, p. 3418].

It does not include officers or agents of a corporation. In de
fining the word "person," the act does include officers, as well as
all persons who are participants in the forbidden acts, and the agents,
officers, and members of the board of directors or trustees, or other
similar controlling bodies or corporations. Section 1 (19) of the bank
ruptcy act. No doubt, it was an oversight on the part of Congress
not to include officers of corporations, who are the only persons who
can file the schedules of assets and verify them by their oaths; but the
courts are powerless to remedy the omissions of Congress.

The third count is for perjury, under section 5392, Rev. St. [U.
S. Compo St. 1901, p. 3653], based upon the same facts as set out
in the first count. The defect in that count is the omission to charge
that the defendant took the oath alleged to be false "willfully." This
is a fatal omission. and for this reason the demurrer to that count
must also be sustained. United States V. Dennee, 3 Woods, 39, Fed.
Cas. No. 14,947; United States v. Edwards (C. C.) 43 Fed. 67.

The order of the court is that the demurrer to the second and third
counts be sustained, and that to the first, fourth, fifth, and sixth
counts be overruled.

In re ADLER.

(District Court, W. D. Tennessee. March 10, 1904.)

1. BANKRUPTCy-oRDER REQUIRING BANKRUPT TO PAY OVER MONEY-SUFFI
CIENCY OF SHOWING.

To warroot an order requiring a bankrupt to pay over a sum of money
to his trustee under penalty of punishment for contempt as against his
denial that he has such sum in his possession or under his control, such
fact must clearly appear. That he has defrauded his creditors, or that
he bas failed in bis examination to satisfactorily account for the value



IN :RE ADLER. 503

of property which he should have had if statements made to commercial
agencies prior to bis bankruptcy were true, is not sufficient ground for
such an order. .

2. SAME-PROCEDURE.
Proceedings to require a bankrupt to pay over money or surrender

property to his trustee should ordinarily be by motion for a rule on him
to show cause, and should be justified by the facts brought out in the
examination of himself and other witn~ses in the regular course of the
proceedings. Unless under exceptional circumstances, where it is nec
essary to bring before the court facts not appearing in the examination,
or new parties, a formal petition and pleadings as in a suit in equity
are unnecessary, and an expense which should not be permitted by the
court; nor should the court or referee entertain such proceedings at all
unl~s there is sufficient in the evidence, taken in the regular course
of the proceedings, to warrant the order sought prima facie.

In Bankruptcy. On review of order of referee.
]. \V. Apperson, for trustee.
L. Lehman, for bankrupt.

HAMMOND, J. This is a petition to review the action of the
referee in directing the bankrupt to show cause why he should not
be compelled to pay over to the trustee in bankruptcy the sum of $7,000,
which it was alleged he had in his possession or under his control.
The trustee filed a petition setting forth, in substance, that the bank
rupt some nine months before his bankruptcy had made a report
to the commercial agencies showing that he had on hand a stock of
goods of the value of $9,000, and that subsequently, and more re
cently before his bankruptcy, he had purchased other invoices of goods
which ran the aggregate of his purchases to a considerably larger
sum. The petition then sets out the debts which he had paid, and
the more or less accurately estimated expenses of his business, and
by a simple sum in arithmetic calculates that he should still have on
hand about $7,000. The prayer of the petition was that he should
be required to show cause why he should not be compelled to pay this
money over to the trustee by a peremptory order to that effect, to be
followed, of course, by contempt proceedings to enforce the order.
This petition was demurred to by the bankrupt, the demurrer over
ruled, and an order to show cause issued and served upon the bank
rupt according to its prayer. From that order of the referee this
petition for review was filed.

The question presented by counsel at first related solely to the
sufficiency of the demurrer, but the court passed that question as
quite immaterial in the attitude of the record, and inquired of counsel
for the trustee whether or not the proof showed that the bankrupt
had this money in his possession or under his control, to. which an
swer was made that it was only shown by a necessary inference to
be drawn from the facts proven in the record. The petition of the
trustee was predicated of the disclosures brought out by the exam
ination of the bankrupt and the proof of certain witnesses concerning
his affairs. This examination shows substantially what is alleged
in the petition-that the bankrupt had made the reports stated to the
commercial agencies, and that he had expended the sums .of money
that were mentioned in the examination, and, according to his state-
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ment,other sl1ms not so definitely shown; and iidlis examination he
gave as '1m excuse fot not having more money all hand that he had
wasted it in gambling on the horse races by buying pools at the pool
room on the other side of the river in Arkansas, kept for the use of
those participating in this city in such gambling enterJ?rises. The cred
itors undertook to prove that the bankrupt had never been seen in this
paIlroom, and, from such facts and circumstances, that this story of
losing the money on the races was untrue. In a general way, it may be
said that the proof shows that as late as November before the filing of
the petition of the bankrupt in January he had on deposit in the banks
some $400 in money, and at one time he drew out of the bank as much
as $JADO of money. The bankrupt explains his affairs by saying that
the statements that he made to the commercial agencies were untrue,
that they were exaggerated for the purpose of making a good showing
for his credit, that he kept no books of account except a scratcher to
show to whom he had sold goods on a credit, that his accounts with
his creditors were simply kept by placing his invoices on a file wire,
that he kept only a small store or shop, and that his business did not
amount to anything like the sums of money indicated by the cred
itors. There is no more conclusive proof than this as to the pos
session of the money, and it is not claimed by counsel that any more
conclusive proof is available, but only that it is a necessary implication
from these facts that the bankrupt is concealing the money and with
holding it from his trustee.

The court does not think that this is at all a necessary presumption,
and is of the opinion that upon such proof it is not within the powers
of the bankruptcy court to direct the bankrupt to pay the money into
court under the penalties for contempt. Such a construction of the
bankrupt law would be only to revive the long since abolished process
of imprisonment for debt, which is both obsolete and unconstitutional.
The court has no doubt of the power of the court, where it reason
ably appears that the bankrupt has the money in his possession or
under his control, to compel him to pay it over; but that fact must
appear by something more substantial than mere presumptions or in
ferences taken from such circumstances as those which have been
proven in this case. To invoke that power requires something like
incontestible proof as against the bankrupt's denial that he has the
money. The fact that he accounts falsely for his dissipation of the
money, the fact that he does not satisfactorily disclose his uses of it,
the fact that he evades the exhibition of his conduct in the premises,
may indicate that he has defrauded his creditors, that he has dealt
falsely with them, that he has egregiously perjured himself and
forsworn the truth, and may invoke other remedies under the statute;
but not this of a peremptory order to pay the money to the trustee,
and punishment by contempt for a failure to do so. That remedy
applies only to a fund which can be designated and traced into his
possession, so that it is, in a legal sense, a tangible fund on which tne
court can lay its hands; and it cannot be made to apply to some
intangible money supposed to be kept in his possession which he
can be forced to pay by raising or procuring the money to meet the
orders of the court. No doubt many bankrupts could be made, under
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tne coercion of imprisonment, to find the money with which to meet
such a demand; but the law does not proceed upon the theory of
thus compelling a bankrupt to pay his creditors that which he owes
them. It would be in substance and in fact a mere revival of the dis
carded remedy of imprisonment for debt. Therefore, unless the court
can see that the bankrupt is in possession of the money, and withholding
it wrongfully, it will not make such an order as that which is applied
for in this case. The bankrupt may be indicted under the criminal
features of the act, his discharge may be refused, he may be compelled
by contempt proceedings to answer questions which he evades and re
fuses to answer, and to disclose the rights of action that may belong
to the trustee by reason of his dealings with others; and thus in many
ways he may be compelled to give the fullest statement of his affairs;
but, no matter how fraudulent his conduct may be, the creditors can
not resort to this method of compelling him to pay his debts, \\Then
there is not sufficient proof that he is concealing money or other prop
erty in actual possession or control.

The court wishes to take this occasion to protest against the grow
ing habit in the bankruptcy cases of lumbering up the record with
petitions and litigation growing out of them that is expensive, and
an unnecessary tax upon the assets of a bankruptcy estate. The
creditors and their trustee in bankruptcy, by the ordinary process of the
examination of the bankrupt, and the power to compel all witnesses
who have any knowledge of his affairs to come before the referee
and be examined in relation thereto, have ample procedure for dis
closing" all the facts in relation to the bankrupt's affairs which would
furnish a foundation for an order on him to pay money into court,
or to surrender property in his possession to the trustee. He is in
a certain sense ever present in court to answer such demands, and
all that is necessary is a simple motion for a rule upon him to show
cause against the order that is required, and petitions for that pur··
pose are wholly unnecessary. Here we have, without the least
necessity for it, such a petition, with a demurrer for repugnancy and
other technical objections, and all the expenses incident to such a liti
gation as if it were a formal bill in equity; and it seems to be the
habit to proceed by petition in almost every controversy that arises
in the bankruptcy proceedings, thus incurring an unnecessary expense.
It may sometimes be necessary to file a formal' petition, as it is some
times necessary in equitable proceedings; but such a method is rarely
essential, and should never be resorted to unless the purpose is to
bring into the notice of the court some outside matter that does not
appear by the ordinary record, or some outside party who is not bound
or ready to take notice of the proceedings in bankruptcy; and a simple
notice and rule to show cause, and oftentimes a mere affidavit, is all
that is necessary to accomplish everything that could be accomplished
by a formal and expensive petition. Therefore the court has con
cluded in this case to disregard the demurrer to this petition, treating
it as an unnecessary pleading in any event, but amply sufficient t<)
do that which a simple motion or rule to show cause would just as
effectually accomplish. The court does not wish to establish the
precedent that the trustee may not, if necessary, proceed in a matter like
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this by petition, and therefore it might overrule this demurrer; but it
is not necessary to dispose of the case upon its merits to send it back
to the referee for a formal answer to this petition, and a possible re
turn of it here upon a petition for review upon exceptions which may
be taken to that answer, thus injecting into a bankruptcy proceed
ing-unnecessarily, the court must insist-a formal suit as expensive
and formidable as a regular bill in equity. If the trustee has not been
able, through the ordinary procedure of an examination of the bank
rupt and the witnesses in the bankruptcy proceedings, to show that
the bankrupt has in his possession money or property that he ought
to be directed to turn over to his trustee, the court will not allow
a new litigation to be initiated and carried on by this petition for
the purpose of making such a showing on any such mere presumptions
as those that are contained in this petition.

Therefore the order of the court will be that this demurrer be
overruled, but that the petition shall be dismissed, because it appears
from the record of the proceedings in bankruptcy that there is no
foundation in any of the disclosures made about the bankrupfs affairs
for any rule upon him by petition or otherwise requiring him to show
cause why an order should not be made upon him to surrender money
or other property to the trustee in bankruptcy. It will be time
enough to issue such a rule when the trustee shall show, by the exam
ination of the bankrupt, or witnesses who know the facts, that this
bankrupt has in his possession a fund of $7,000 which he should be
required to turn over to the trustee, and it is not at all necessary that
we shall inaugurate any proceedings by petition or otherwise for
that purpose. The ordinary power of examination is amply sufficient
for it, and the rule, as the record now stands, will be refused.

Ordered accordingly.

CHRISTIE-STREET COMMISSION CO. v. UNITED STATES.

(Circuit Court, W. D. Missouri, W. D. April 25, 1904.)

No. 2,731.

1. TAXES-PAYMENT UNDER DURESS-RECOVERy-ToRT-J"URISDICTION.
The amended petition alleging that the tax sought to be recovered was

exacted by threats and paid under duress, the action is for damages
sounding in tort. Held, therefore, that the action is excepted from the
jurisdiction of the Circuit Court, in the first instance, by section 1 of the
act of March 8, 1887, c. 359, 24 Stat. 505 [U. S. Compo St. 1901, p. 1752].

2, SAME.
The case of Dooley V. United States, 21 Sup. ct. 762, 182 U. S. 222, 45

L. Ed. 1074, differentiated, as that was controlled by the construction
placed upon section 8, art. 1, of the federal Constitution. As such, the
action was founded on the Constitution, and conferred jurisdiction on
the Circuit Court under the act of 1887.

8. SAME-LIMITATIONS.
The amended petition, as did the original, disclosing the fact that the

plaintiff appealed to the Commissioner of Internal Revenue for redress,
under section 3226, Rev. S1. U. S. [D. S. Compo St. 1901, p. 2088], held,
that the action is subject to the period of limitations imposed by sections
3226 and 3227 of said statutes. .
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4. SAME.
In such case the running of the statute of limitations is Dot suspE:nded

during the pendency of the appeal before the Commissioner of Internal
Revenue.

5. SAME-EsTOPPEL.
Statements made by ministerial or departmental officers of the govern

ment to the claimant pending such appeal, to the effect that the claim
would be allowed, or had been certified favorably to the auditing office,
constitute no estoppel against the government, so as to avoid the opera
tion of the statute of limitations.

(Syllabus by the Court)

Harkless, Crysler & Histed, for plaintiff.
Wm. Warner, U. S. Atty.

PHILIPS, District Judge. In its amended petition the plaintiff
seeks to escape from the ruling of this court (126 Fed. 991) on the orig
inal petition that, the tax having been voluntarily paid, no action to
recover the same could be maintained at common law, by now alleging
that the tax was paid under duress; i. e., by threatening the company
with sequestration of its property, interruption of its business, and
with criminal prosecution of its officers. This conceded, the exaction
of the tax was not only unlawful, but tortious, and subjected the col
lector, as a tort feasor, to an action of trespass vi et armis. In its
legal essence, it is an action for damages, sounding in tort, simple and
pure. Nothing else can be made out of it, unless the court should
disregard all recognized distinctions between actions ex contractu and
actions ex delicto, and actions on the case and actions in trespass vi et
armis. As such, it is expressly excepted from the jurisdiction of this
court, in the first instance, by the second section of the act of March
3, 1887, c. 359, 24 Stat. 505 (U. S. Compo St. 19°1, p. 753], relied on
by plaintiff.

In the opinion of this court on the original petition, it was tentatively
stated that it might be inferred from the discussion of Mr. Justice
Brown in Dooley V. United States, 182 U. S. 222, 21 Sup. Ct. 762, 45
L. Ed. 1074, that this action might be instituted in the first instance
in the United States court. On further examination, I am of opinion
that the question discussed and uppermost in the mind of the court
in that case was whether or not duties could be collected on mer
chandise imported from the United States into Porto Rico, and vice
versa, after the ratification of the treaty between the United States
and Spain. It is manifest that the decision of the case was controlled
by section 8, art. I, of the federal Constitution, providing that "all
duties, imposts and excises shall be uniform throughout the United
States." The action was therefore founded upon the Constitution, and
was not, like the case at bar, a simple action sounding in tort for the
recovery of an illegal tax coerced by the threats and duress of the
ministerial officer. It was not in the mind of the court in the Dooley
Case to overrule that long and unbroken line of decisions holding that
the government does not subject itself to suits for the torts, misfea
sances, or malfeasances of its officers, as indicated by the following
cases, which have never been overruled: Gibbons v. United States, 8
Wall. 275, 19 L. Ed. 453; Morgan v. United States, 14 Wall. 534, 20
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L. Ed. 738; United States v. Savings Bank, 104 U. S. 728-733, 26
L. Ed. ~;. Hill v. United S~tes, 149 U. S. S~3, 13 Sup. Ct. 1011,37
L. Ed. 862; Langford v. Umted States, 101 U. S. 342, 345, 25 L. Ed.
1010; Schillinger v. United States, ISS U. S. 163, 168, IS Sup. Ct.
85, 39 L. Ed. 108; United States v. Lynah, 188 U. S. 445, 23 Sup. Ct.
349, 47 L. Ed. 539; Cheatham et al. v. United States, 92 U. S. 88, 23
L. Ed. 561; Kings County Savings Institution v. Blair, u6 U. S.
200, 6 Sup. Ct. 353, 29 L. Ed. 657.

The amended petition, as did the original, shows that the plaintiff
elected not to sue the collector for the tort, but sought redress irom
the government directly under the provisions of section 3226, Rev. St.
U. S. (carried forward in U. S. Compo St. 1901, p. 2088), by appeal
ing to the commissioner of internal revenue to obtain restitution. Ac
cordingly, it is averred that the pe':tioner filed its writtcd application
with said commissioner in October, 1899. This remedy in this class
of cases is specifically provided for by said section, and the course pre
scribed is exclusive, and must be pursued, and is subject to all the
conditions and limitations therein imposed. Cheatham et al. v. United
States, 92 U. S. 88, 89, 23 L. Ed. 561; United States V. Bank, 104 U.
S. 733, 734, 26 L. Ed. 908; Snyder v. Marks, 109 U. S. 193, 3 Sup. Ct.
157, 27 L. Ed. 9°1; Commissioners, etc., v. Buckner et al. (C. C.) 48
Fed. 533.

As this suit was not brought until November 14, 19°2, it is barred
by the statute of limitations. Sections 3226, 3227, Rev. St. [U. S.
Compo St. 19°1, pp. 2088, 2089]. See opinion herein, 126 Fed. 995,
996; Commissioners, etc., v. Buckner et al. (C. C.) 48 Fed. 535.

Nor is the position tenable that the running of the statute of limita
tions in question was suspended during the pendency of the appeal
before the Commissioner of Internal Revenue. United States v. Vtz,
80 Fed. 849, 26 C. C. A. 184. While that was an action based on an
express contract, and was therefore clearly within the provision of
the act of 1887 conferring jurisdiction 011 the United States court in
such action, in which the six-years limitation applies, it is direct au
thority against the contention of the plaintiff that the running of the
statute is suspended while such claim is being considered by one of
the departments of the government. Indeed, as applied to the case at
bar, the provision of section 3226, Rev. St. U. S., is too explicit to ad
mit of debate. The only exception made to the two-years limitation
therein prescribed is in the proviso "that if such decision is delayed
more than six months from the date of such appeal, then the said suit
may be brought, without first having a decision of the commissioner
at any time within the period limited in the next section "; that is, sec
tion 3227, which declares that:

"No suit or proceeding for the recovery of any internal tax alleged to have
been erroneously or illegally assessed or collected, or of any penalty alleged to
have been collected without authority or of any sum alleged to have been ex
cessive, or in any manner wrongfully collected, shall be maintained in any
eourt, unless the same is brought within two years next after the cause of
action accrued."

The plaintiff seeks in the amended petition to escape from this di
lemma by pleading, in effect, that its counsel was led to believe, by
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the statements of some one representing the government, that the
claim would be allowed when certain evidence and exhibits were fur
nished by petitioner, and that finally some representative of the Internal
Revenue Department stated that the claim had been certified to the
auditing department. If this plea has any office in legal procedure, it
is that of an estoppel. If it could obtain in a suit against the govern
ment, the statement, as made in the petition, would be bad. It should
state what officer made such representation, so that the court could
say whether he was in a position to bind his principal. And in the
s-.:cond place, the plaintiff could not be justified in accepting such state
ment when the records of the commissioner's office, which is a pub
lic record, would show officially whether or not such final action had
been taken, and when an inquiry and examination at the auditor's of
fice would have developed the truth. But aside from this, the govern
ment would be in a sorry plight if the neglects, the careless speeches,
and self-excusing or self-serving statements of its ministerial officers
or agents could create waivers and estoppels in suits by and against
the government. It has been the recognized doctrine since the founda
tion of the government that "it does not undertake to guaranty to
any person the fidelity of any of the officers or agents whom it em
ploys, since that would involve it, in all its operations, in endless em
barrassments and difficulties and losses, which would be subversive
of the public interests." United States v. Kirkpatrick, 9 Wheat. 720,
6 L. Ed. 199; Dox v. Postmaster General, I Pet. 318, 7 L. Ed. 160.
As said by Mr. Justice Miller in Gibbons v. United States, supra, "No
government has ever held itself liable to individuals for the misfea
sance, laches, or unauthorized exercise of power by its officers and
agents." See, also, Hart v. United States, 95 U. S. 318, 24 L. Ed. 479,
in which Mr. Justice Waite said, "The government is not responsible
for the laches or the wrongful acts of its officers."

Out of this doctrine has grown the rule that no officer of the gov
ernment is authorized to waive the statute of limitations imposed in
favor of the government. Accordingly, Mr. Justice Harlan, in Finn
v. United States, 123 U. S. 227,8 Sup. Ct. 82, 31 L. Ed. 128, said:

"The general rule that limitation does not operate by its own force as a
bar, but is a defense, and that the party making such a defense must
plead that statute if he wishes the benefit of its provisions, has no appli
cation to suits in the Court of Claims against the United States. An individ
ual may waive such a defense either expressly or by failing to plead the stat
ute, but the government has not expressly or by implication conferred author
ity upon any of its officers to waive the limitation imposed by the statute upon
Buits against the United States in the Court of Claims."

And since the Circuit Courts have acquired no greater right in this
respect by the enabling act of 1887, the same rule applies to suits insti·
tuted in the Circuit Court.

The demurrer to the amended petition is sustained.
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In re REINHART.

(DIstrict Court, S. D. Georgia, W. D. October 21, 1902.)

1. BANKRUPTOy-ExEMPTIONS-LAW OF GEORGIA.
The law of Georgia permits a debtor to take either the statutory

homestead exemption or that given by the constitution of 1877, but not
both; and further provides (Code, § 2865) that he may supplement his
exemption by adding to the amount already set apart, which is less
than the whole amount allowed, a sufficiency to make his exemption
equal to such amount. Held, that a court of bankruptcy had power.
under Bankr. Act 1898, to permit a bankrupt who had been granted
the statutory exemption prior to his bankruptcy, but in property which
at the date of his bankruptcy was of little value, to supplement the
same up to the full value of that allowed by the statute from any prop
erty or funds of the estate, but that he could not be allowed the con
stitutional exemption.

2. EXEMPTION-WAIVER-LAW OF GEORGIA.
Under the law of Georgia. the head of a family has no power to

waive his statutory homestead exemption in favor of a creditor, such
power of waiver having relation solely to the exemption provided by
the constitution of 1877.

In Bankruptcy. On review of referee's decision approving the ac
tion of the trustee in setting apart property to the bankrupt as a home
stead exemption.

S. A. Crump and W. B. Gerry, for bankrupt.
Herman Brasch and E. P. Johnson, for objectors.

SPEER, District Judge. The applicant for homestead exemption
in this case is J. V. Reinhart. He conducted a small business in
fruit and similar produce, but, failing in business, was adjudged a
bankrupt, and now seeks such homestead exemption out of the pro
ceeds of his estate as will be allowed by the law of Georgia and the
bankruptcy act. The trustee set apart to the bankrupt certain per
sonal property as an exemption, under article 9, § I, of the constitu
tion of the state of Georgia. This permits an exemption to the head
of a family, in real estate or personalty, or both, to the value in the
aggregate of $1,600. Code Ga. § 5912. This action of the trustee
was objected to by certain creditors before the referee in bankruptcy.
L. L. Bishop and Simmons and Bishop objected on the ground that
the bankrupt had been granted by the ordinary of Bibb county, on
March 22, 1900, the statutory exemption under the law, which existed
previously to the adoption of the constitution of 1877, which provides
for the constitutional exemption of the larger amount above adverted
to. Adams and Johnson, also creditors, objected upon the ground
that they hold four promissory notes, amounting in the aggregate to
$105.12, in which notes, the bankrupt waived his right to the home
stead exemption. Notwithstanding these objections, the referee ap
proved the exemption, and his decision is presented to this court for
review.

After considering the arguments of counsel and the authorities re
lating to this question, we do not feel at liberty to approve the finding
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of the referee in its entirety, but, by a liberal construction of the stat
utes and decisions on this subject, we yet feel justified in affording some
measure of relief to this unfortunate man and his helpless family. It
is not denied that previously to his application to the bankruptcy court
for the constitutional exemption Reinhart, as a head of a family, had
obtained from the ordinary the statutory exemption. This consisted
of a one-third reversionary interest in a small tract of land, a bedstead,
bedding, a little household furniture, a small gray horse, a cow, and
a few other articles of trivial value. It appears from the evidence
that the horse is dead, and that certain other articles are worn out or
lost. It is safe to conclude that the remnants of this exemption are
paltry, if not wholly worthless. While this is true, it was yet the
statutory exemption. The law of the state is that "one entitled to a
homestead may take the statutory or the constitutional homestead at
option, but cannot take both. The two are distinct, and where one
has been taken it cannot be supplemented by the other." This an
nouncement was made for the supreme court of the state by the late
Chief Justice Warner. Johnson v. Roberts, 63 Ga. 167. It has not
been departed from, and is entitled to all the weight of· authority
ascribed by the profession and the bench to the declarations of that
famous jurist. The same principle is expressed in the statutory pro
visions of the state on this subject. Code, § 2854. It follows that the
constitutional exemption in the form as allowed by the trustee and ap
proved by the referee must be denied, and the applicant must be re
stricted to his statutory exemption. It is at this point, however, that
the liberal provisions of the bankruptcy law relative to homestead ex
emptions for unfortunate and distressed debtors will afford this appli
cant relief. While he must be content with his statutory exemption,
popularly called the "pony homestead," we think that the trustee may
allow him its full equivalent out of the values in his hands. It has long
been the policy of the state to allow to the head of a family of slender
means the benefit of this exemption. The first act upon the subject
was adopted in 1822, and the provisions defining its extent may be
found in section 2866 of the Code. The property which may be set
apart may consist of 50 acres of agricultural land and five additional
acres for each child under the age of 16. If the land is not suitable for
agricultural purposes, and is located in a city, town, or village, it may
be set apart to an amount not exceeding $500 in value. It exempts
also a farm horse or mule, or a yoke of oxen, a cow and calf, IO head
of hogs, and $50 worth of provisions, and $5 worth additional for each
child. It also includes a considerable amount of provender and
forage, a one-horse wagon, household and kitchen furniture, a 100m,
a spinning wheel, two pairs of cards, 100 pounds of lint cotton, tools
of trade of the applicant and his wife, the equipment and arms of a
militia soldier and trooper's horse, wearing apparel, a family Bible,
religious works, school books, family portraits, library of a pro
fessional man not to exceed $300 in value, and a sewing machine.
Such are the provisions of this admirable law. But few of the articles
enumeraten have been set apart to the applicant by the ordinary. But
.under another benignant provision of our law he may supplement his
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homestead. 'l'hi$' is found in section' 2865-of the Code, which pro
vides:

"It ~hall be the right of the applicant to supplement his exemption by
adding to the amount already set apart, which is less than the whole amount
of the exemption allowed by the constitution and laws of the state, a suffi
ciency to make his exemption equal to the whole amount by resorting to the
methods for setting apart and valuation of the exemptions provided In this
article."

Now, we may not in the bankruptcy court adopt the machinery
provided by the state law, yet in proper cases we are authorized to
exercise the somewhat elastic and flexible powers of a court of equity,
and, in view of the manifest purpose of congress to afford the relief of
a homestead exemption to persons who are in the situation of the ap
plicant here, is it not competent for the court to direct the trustee to
set apart, so far as may be possible, a sufficiency of the assets of the
bankrupt to make his homestead equivalent in value and in benefits
to himself and his family to that statutory homestead provided by the
law of the state above quoted? It is true that in the case of Mitchell v.
Wolfe, 70 Ga. 625, the supreme court of this state held that where one
had obtained an exemption of personalty he could not afterwards in
crease it by having other personalty set apart. An examination, how
ever, of that decision discloses that the homestead there obtained was
under the constitution of 1868. Vested rights had accrued in parties
objecting to the supplemental proceedings, and the constitution of
1868 afforded no provision for supplementing the homestead it created.
The homestead under consideration here was created by the statutes of
the state, and section 2865 of the Code above quoted, which embodies
the acts of 18i8-89, is explicit in the rights it grants, to supplement the
Jther exemptions permitted by the laws of the state. Pate v. Fertiliz
ing Co., 54 Ga. 520, was decided in 1875 before the provision for a
supplementary homestead was enacted.

In view of these considerations, this cause will be remanded to the
referee, with instructions to that officer to direct the trustee to set
apart of the funds in his hands for the benefit of the bankrupt a fair
equivalent of the homestead provided by section 2866 of the Code of
Georgia, so far as that is practicable.

With regard to the other objection, that the homestead should not
be allowed because certain creditors hold waiver notes, it is sufficient
to say that the head of a family in Georgia has no power or authority
to waive the statutory homestead for the benefit of a creditor; the
power of waiver relating exclusively to the constitutional homestead
provided by the organic law of 1877.
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DALY v. BUSK TUNNEL RY. CO.

(Circuit Court of Appeals, Eighth Circuit. March 17, 1904.)

No. 1,963.

L OONTRACT FOR MAKING TUNNEL-CONSTRUCTION-RIGHT TO CHANGE DIMEN
SIONS.

A contract for the eonstruction of a railway tunnel through a mountain
nearly two miles in length fixed the dimensions of the tunnel and the
price per lineal foot to be paid the contractor for excavating the same.
It contained the further provision: "(6) It is understood and agreed that
the railway company shall have the right to make such changes in the
amount, dimensions or character of the work to be done, as in the opinion
of the chief engineer the interests of said work or of the company may
require; .. .. *. Any increase in the amount of work to be done, that
may be caused by such changes, shall be paid for at the same rate as
similar work is herein contracted to be paid for." Printed specifications
attached to the contract contained a provision that "the right is reserved
to vary the standard dimensions of the tunnel should the engineer deem
it advisable, but the end area shall not thereby be increased." HeZd, that
the latter provision was not intended to prohibit the company absolutely
from enlarging the end area or cross-section of the tunnel, but, when con
strued in connection with the provision of the contract proper, meant that
it should not be so enlarged as to require the removal of more material for
the contract price per lineal foot, and that if so enlarged the contractor
should be entitled to extra pay; that such changes, therefore, were not
a variation from the contract which would release the surety on the con
tractor's bond from liability, though made without his knowledge or con
sent.

2. SAME-CONFLICTING PROVISIONS.
In case of a conflict between the provisions of a contract for the con

stl"uction of a tunnel and those of printed specifications attached thereto
which were prepared previously for general use in connection with such
contracts and not with reference to that particular contract, those of the
contract itself must control.

3. SETTLEMENT-IMPEACHMENT FOR MISTAKE-FAILURE TO DRAW PROPER IN
FERENCE FROM KNOWN FACTS.

A surety on the bond of a contractor for work, who settled a demand
made on him for his principal's default after long negotiation, in whicll
he was represented by an attorney, cannot impeach such settlement for
mistake of fact in that the other party had, in violation of the contract,
paid to the contractor as the work progressed the greater part of the 10
per cent. on the amounts due on monthly estimates, which the contract
provided should be reserved until the completion of the work, of which
fact he was ignorant when the settlement was made, where it is shown
that all the facts were freely furnished to his attorney, including state
ments shOWing the total value of the work done by the contractor, and
the total amount paid him, from which the inference was obvious that
such payments included a large part of the reserved percentage.

4. SAME-SURETy-DuTY OF OPPOSING PARTY IN NEGOTIATIONS.
In negotiations for the settlement of a disputed demand, the fact that

01)(> of the parties is a surety does not require the other party to call his
s!wcial attention to the bearing of facts known to both, or the inferences
to be drawn therefrom.

5. SAME-CONSIDERATION.
The law favors the compromise of doubtful claims, and the avoidance of

litigation is a sufficient consideration to support such agreements, even
though it eventually appears that if the demand had been litigated no
recovery could have been had.

'5. See Compromise and Settlement, vol. 10, Cent. Dig. § 40.
129F.-33
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In Error to the Circuit Court of the United States for the District
of Colorado.

This action was brought by Margaret P. Daly, as executrix of Marcus Daly,
deceased, the plaintiff in error, against the Busk Tunnel Railway Company,
the defendant in error (hereinafter termed the "Tunnel Company"), to recover
the sum of $22,500 which had been paid by the plaintiff's intestate to the
Tunnel Company on October 28, 1895. The grounds on which the plaintiff
predicated her right to recover were these: She alleged, in substance, that
on July 21, 1890, the Tunnel Company entered into a contract with one Michael
H. Keefe by virtue of which he undertook to construct for the Tunnel Com
pany a tunnel underneath the crest of the Rocky Mountains between the sta
tions of Busk and Ivanhoe, on the line of the Colorado Midland Railway; that
on July 25, 1890, her intestate became a surety on the bond of said Keefe in the
sum of $100,000, conditioned that Keefe would "well and truly keep and per
form each and all of the terms and conditions of said contract on his part
to be kept and performed"; that Keefe began the work of construction after
the execution of the contract and bond, and prosecuted it until July 22, 1893.
when he abandoned the work, leaving the tunnel unfinished; that during
the progress of the work the height and width of the tunnel were in
creased above the height and width called for by the contract and specifica
tions, such alteration in the height and width being made by agreement be
tween Keefe and the Tunnel Company without the knowledge of the surety;
also that the contract provided that 10 per cent of the monthly estimates of
work done by the contractor should be withheld from him until the final com
pletion and acceptance of the work, and that, in violation of this provision of
the contract, the Tunnel Company, without the knowledge of the surety, paid
Keefe $61,000 of the sum of money which it should have retained until the
completion of the work. It was then averred, in substance, that, after Keefe
had abandoned the work, the Tunnel Company made a claim against the plain
tiff's intestate, who was one of the sureties on his bond, in the sum of $100,
000, claiming that it had sustained damages to that amount in consequence
of Keefe's failure to execute the contract, and that, to induce the surety to
compromise and pay said claim or a part thereof, the Tunnel Company "false
ly represented [to him] that it had in all things kept and performed the con
ditions of said contract by it to be kept and performed," although it well knew
that it had entered into an agreement with Keefe whereby material altera
tions had been made in the terms of the contract between itself and Keefe;
and that, relying upon such representations as were made by the Tunnel Com
pany, and believing that he was liable upon the contract for the damages
which the 'runnel Company had sustained by reason of the failure of said
Keefe to complete the tunnel, and being ignorant that any alterations had
been made in the terms of the agreement in the respects heretofore stated, he
was induced to pay to the Tunnel Company, by way of settlement and com
promise of his liability on the bond, the sum of $22,500, for which amount the
plaintiff below prayed judgment At the conclusion of the trial in the lower
court the plaintiff and the defendant each asked the court to direct a verdict
in their favor. The plaintiff's motion to this effect was overruled, while the
defendant's motion was granted, whereupon a verdict and judgment was ren
dered in its fayor. The case has been brought to this court for review on a
writ of error which was sued out by the plaintiff below.

T. J. Walsh (John H. Knaebel and Ernest Knaebel, on the brief),
for plaintiff in error.

Lucius M. Cuthbert (Henry T. Rogers, Daniel B. Ellis, and Pierpont
Fuller, on the brief), for defendant in error.

Before SANBORN, THAYER, and HOOK, Circuit Judges.

THAYER, Circuit Judge, after stating the case as above, delivered
the opinion of the court.

In view of the foregoing statement, it will be observed that the case
at bar is prosecuted upon the theory that, when the plaintiff's intestate
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paid the sum of $22,500 by way of compromise and settlement of
his liability as a surety on the bond of Keefe, he had in fact been re
leased from all liability thereon by reason of the action of the Tun
nel Company in enlarging to a certain extent the bore of the tunnel
by agreement with Keefe, and also by reason of its action in paying
to the contractor the sum of $61,000, which, under the terms of the
contract, it should have retained until the completion of the work. It is
claimed that these acts constituted material alterations in the terms of
the contract, which the surety promised should be faithfully performed
according to its terms, and not otherwise; that he was ignorant of these
alterations at the time he made the settlement and compromised his
supposed liability; that it was the duty of the Tunnel Company to have
advised him of its action in the matters aforesaid before negotiating a
settlement, and that, as it did not do so, the money which it received
may be recovered as money paid under a mistake of fact.

The first question to be considered, therefore, is whether any such
change was made in the height or width of the tunnel as operated to
release the surety on the bond of the contractor, assuming such change
of dimensions to have been made without the knowledge of the surety.
The contract, which was prepared by the attorneys of the Tunnel Com
pany with especial reference to the work which was to be done by
Keefe, was typewritten, and signed by both of the contracting parties.
Annexed to this contract, and referred to therein as a part thereof,
were certain printed specifications, which were not drawn, at the time
the contract was made, with especial reference to the construction of the
tunnel in controversy, which is commonly called the "Busk Tunnel,"
but had been prepared some time before that tunnel was projected,
and were kept on hand by the engineers of the Tunnel Company for
general use in connection with whatever construction work they might
have occasion to do. The printed specifications in question, which
were annexed to the contract, related to railway construction generally.
and to various kinds of work which Keefe did not undertake to do and
was not expected to do. These printed specifications, under the heading
"Tunnel," contained the following clause:

"The floor will be flat, and excavated to six (6) inches below grade. The
roof will be a gothic arch described with a radius of ten and one half (10Y2)
feet from a line ten (10) feet above grade. The sid~ walls will be vertical to
a height of ten (10) feet and parallel to and seven (7) feet six inches from the
center line. The total height of tunnel from floor to center of roof will be
twenty (20) feet six (6) inches."

Farther on in the specifications, under the same heading, is found the
following clause:

"Bills or claims for extra work must be rendered within thirty (30) days
after it has been done, and in all cases not later than the end of the next suc
ceeding month. The right is reserved to vary the standard dimensions of the
tunnel should the engineer deem it advisable; but the end area shall not there
by be increased. The price per lineal foot of tunnel will include the haul of
materials and deposits in embankments at each end of tunnel as directed by
the engineer."

The contract proper, and by this is meant the typewritten part, which
wits prepared with special reference to the work which the contractor
was to do, contained the following provisions:

"(6) It is understootl mid agreed that the railway company shall have the
right to make such changes in the amount, dimensions or character of the
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work to be done, as in the opinion of the chief engineer the interests of sai'"
work or of the company may require; • • •• Any increase in the amount
of work to be done, that may be caused by such changes, shall be paid for at
the same rate as similar work is herein contracted to be paid for; and if
such work is not similar to that herein contracted for, it shall be paid for as
extra work at prices to be agreed upon between the chief engineer and con
tractor prior to the commencement of said extra work, but if the contractor
and chief engineer are unable to agree upon a price for said work, then the
railway company may enter into contract with any other party or parties for
its execution, the same as if this contract had never existed.

"(7) In consideration of the faithful performance of the covenants and agree
ments made by the contractor, the railway company hereby covenants and
agrees to payor cause to be paid to the contractor, his executor or administra
tor, the rates and prices hereinafter named, to-wit: * * * Excavation:
Earth, twenty-five cents-Per Cubic Yard. Excavation: Loose Rock. Forty
five cents (45c)-Per cubic Yard. Excavation Solid Rock, One Dollar and
thirty cents ($1.30) per cubic yard. Tunnel Excavation, Sixty-two dollars and
fifty cents ($62.50) per lineal foot. For tunneling enlargement to receive tim
ber,-Two Dollars & fifty cents ($2.50) per cu. yard."

The evidence shows that after about 1,000 feet of the tunnel had
been constructed, counting the construction at both ends, the contractor
was pennitted by the engineer in charge of the work to make the height
of the tunnel 2 I feet, instead of 20 feet 6 inches, as called for by the
specifications, and he was paid for the extra amount of excavation thus
occasioned at the rate of $2.50 per cubic yard for all extra material
that was removed. This change in height was allowed, as it seems,
mainly for the accommodation of the contractor. He found it quite
difficult, in blasting, to make the floor of the tunnel smooth and exactly
20 feet and 6 inches below the center of the roof of the tunnel at all
places. In the process of blasting, "hummocks," as they are termed,
would be left in the floor, projecting up into the baHast, which was re
quired to be six inches in depth below grade. These hummocks pro
jecting up into the ballast had the effect of lessening the elasticity of
the track, and they could only be removed by the contractor with small
blasts of powder, which work occasioned some difficulty and expense.
To overcome the difficulty the contractor was pennitted to excavate
12 inches below grade instead of 6, so as to avoid the hummocks and
the cost of removing them, and he appears to have availed himself of
this privilege with alacrity so as to avoid expense. The evidence further
discloses, without any substantial controversy, that while the side walls
of the tunnel were required to be 7 feet and 6 inches distant from the
center line of the track, making the tunnel 15 feet wide between the
inside faces of the timber which supported the side walls and the arch,
yet it was in fact made about two and three-eighths inches (2)li) wider
for the greater part of its length, and for the following reasons: The
work had been in progress for some time when it was discovered that,
if the wall plates were set exactly 15 feet apart in the first instance,
the pressure of the mountain, and the blasting which was being done
within the tunnel', had a tendency to crowd them inward a short dis
tance, leaving the tunnel a little less than 15 feet wide in the clear;
and, as it was necessary that the tunnel should be that wiele to insure
the safe passage of trains, and as the contract called for that width, the
contractor was compelled at times to go back over his work, and, by re
moving rock and debris back of the timbers, press them back into place.
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To overcome this difficulty it was agreed by the contractor and the
engineer in charge that the wall plates might be set IS2ho feet apart
in the first instance, so as to make good the shrinkage in width which
was incident to the pressure and blasting, thereby leaving the tunnel
IS feet wide between the inside faces of the timber which supported the
side walls. The contractor appears to have availed himself of this priv
ilege very readily, as, by setting the wall plates IS 2ho feet apart in the
first instance instead of IS feet, it relieved him of considerable trouble
and expense. These are the alleged changes in the height and width of
the tunnel which the plaintiff below relied upon to relieve the surety
of his liability upon the bond.

It is insisted, in behalf of the plaintiff in error, that the words "end
area" as used in the specifications, means the superficies of an end of
the bore of the tunnel, and that it can mean nothing else; that the al
terations aforesaid in the height and width of the tunnel increased its
"end area" and the solid contents of the bore of the tunnel, contrary to
the letter of the specifications, and for that reason the surety was re
leased, the changes having been made without his knowledge, although
such changes appear upon this record to have been to the advantage of
the contractor rather than to his disadvantage. On the other hand,
the Tunnel Company contends that by its agreement with the contractor
it expressly reserved the power "to make such changes in the amount,
dimensions or character of the work" as were in fact made; that this
clause of the contract does not in fact conflict with the inhibition con
tained in the specifications against increasing the "end area," and that,
if there is an irreconcilable conflict between the contract and the specifi
cations, the latter must give way to the former, because the contract
was prepared with especial reference to the work in question, while the
specifications were not so prepared; and that the contract, rather than
the specifications, must accordingly be taken as expressing the true in
tent of the parties. It is further claimed by the Tunnel Company that
as the work of excavating the tunnel was to be paid for at the rate of
$62.50 per lineal foot, and as a cross-section, I foot in thickness, of the
tunnel as projected, contained 9.91 cubic yards of material, as shown by
the blue prints which were prepared by the company's engineer, and
in pursuance of which bids for doing the work were invited and the
contract with Keefe was entered into, the provision in the specifica
tions against increasing the "end area" simply means that the contractor
should not be compelled to move more than 9.91 cubic yards of material
in excavating 1 lineal foot of the tunnel, and that if, by reason of neces
sary changes in the bore, he was required at any time to move more
than that amount of material, he should be paid therefor as for extra
work at the contract rate. In other words, it is said that this clause of
the specifications was not intended to deprive the Tunnel Company of
the power reserved to itself in the contract to make such changes in the
bore of the tunnel as it found necessary to make, but rather to protect
the contractor and insure him adequate compensation for his work if
such changes necessitated the excavation of more than 9.91 cubic yards
of material in advancing the tunnel 1 foot.

Vlith reference to these contentions, it is to be observed that the
changes in the height and width of the tunnel did not in fact increase
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its "end area," if these words are taken literally, because the change was
not made until work at each end had proceeded some distance, and
the end areas do not appear to have been altered. These words, how
ever, should not be read literally. The last observation is made for the
purpose of showing that the words "end area" admit of some latitude
of construction, and that the contract, considered as a whole, must re
ceive a reasonable interpretation, having reference to the situation of the
parties when it was made, and the character and magnitude of the en
terprise to which it related, as well as the uncertainty concerning the
difficulties that might be encountered as the work progressed. 'vVe
entertain no doubt that the Tunnel Company intended to reserve the
power to make such reasonable changes in the bore of the tunnel as the
necessities of the work might require. Indeed, we can scarcely con
ceive that a company engaged in constructing a tunnel nearly two miles
in length through a high mountain, and being at the time ignorant of
the character of the materials and the obstructions which it might en
counter, would deliberately agree that the size of the bore should not
be increased even a few inches. It is customary, so far as we have
observed, for companies whiCh are engaged in the prosecution of such
great enterprises as the one in hand to reserve a large power of control
over the work, as well as the right to make such reasonable changes in
the original plans for doing the same as the circumstances of the case
may demand; but, whether customary or not, the power in question was
reserved by the Tunnel Company in the clearest language by the con
tract which it entered into with Keefe, the provision being that it should
"have the right to make such changes in the amount, dimensions or
character of the work to be done as in the opinion of the chief engineer
the interests of said work or of the company may require." And we can
scarcely conceive that after having its attention directed to this subject,
and dter reserving this power, it intended to relinquish it by the provi
sion contained in the specifications against increasing the "end area,"
as it did do if that clause is understood to prohibit a change in the bore
of the tunnel to any extent that would enlarge its cubical contents.
For these reasons we are of opinion that the clause found in the specifi
cations against increasing the "end area" does not mean that the Tunnel
Company should not enlarge the dimensions of the bore of the tunnel
to any extent, but that it means rather, as the Tunnel Company claims,
that the bore of the tunnel should not be so enlarged as .to compel the
contractor, in driving it I lineal foot, to excavate more than 9.9I cubic
yards of material for the sum of $62.5°, and that, if so enlarged as to
require the removal of a greater quantity of material, he should receive
extra pay.

If the foregoing is not the true interpretation of the clause found
in the specifications against increasing the "end area," and if the lan
guage employed means necessarily that the bore of the tunnel should
not be enlarged to allY extent, then we should be of opinion that the
clause in question is in conflict with the provision of the contract here
tofore quoted, and is controlled thereby. It is one of the fundamental
rules for the construction of agreements that, when a contract is pre
pared on a printed form, words in writing prevail over words in print.
This is upon the theory that words in writing express the actual and
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final intent of the parties, and that clauses in conflict therewith which
may be found in print were probably overlooked, and should not be
given the same weight as words in writing that were consciously em
ployed by the contracting parties. Hernandez·v. Sun Mutual Life
Ins. Co., 6 Blatchf. 317, 12 Fed. Cas. 34, 37; Duffield v. Hue, 129 Pa.
74, 18 Atl. 566, 568; Chadsey v. Guion, 97 N. Y. 333, 339; Bishop on
Contracts, § 413; Am. & Eng. Ency. of Law (2d Ed.) vol. 17, p. 21.
vVe think the reasons upon which this rule of interpretation is founded
are applicable to the case in hand. The contract proper, that is, the type
written part, was prepared with especial reference to the construction
of the Rusk Tunnel, and no other. Every clause which it contains must
be presumed to have passed under the scrutiny of the contracting par
ties, and to express their real purpose. The specifications, on the
other hand, were not so prepared, but were kept in stock in the engi
neer's office for his convenience, to be attached, when occasion required,
to contracts for whatever work he might have occasion to let. It is
reasonable to presume that they were not carefully revised and re-read
on all occasions when they were appended to a contract, but that they
were sometimes annexed without revision, on the assumption that they
were not substantiallv in conflict therewith. Particular clauses found in
an instrument of that kind should not, in our judgment, be accorded the
same weight in arriving at the intention of the contracting parties as
stipulations found in the contract itself, provided they are at variance.
And this is so, we think, although the contract may contain a clause
declaring that a paper attached thereto forms a part thereof. \Ve ac
cordingly conclude that the changes which were made in the height
and width of the tunnel were made in pursuance of an authority re
served to the engineer in charge of the work to make such changes, and
that they did not operate, as claimed, to release the surety from his
liability on the contractor's bond.

This brings us to a consideration of the question whether the surety
was released from his obligation on the bond because reserved per
centages to the amount of $61,000 were paid to the contractor in ad
vance of the completion of the tunnel. The contract provided, in sub··
stance, that approximate estimates of the value of the work done should
be made on or about the last day of each month, and that the amount
of said estimates, less 10 per cent., should be paid to the contractor, and
that the reserve percentage should be withheld by the Tunnel Company
until the final completion and acceptance of the work; also that the
contractor should be subject to the laws of the state of Colorado re
garding liens for labor or materials furnished for the work, and should
protect or indemnify the Tunnel Company against all claims upon it or
liens upon the premises for labor or materials furnished, and that the
Tunnel Company might, whenever it deemed proper and expedient to
do so, pay to the laborer or other persons employed by the contractor,
or who had furnished materials for said work, out of any moneys due
for any monthly or other estimates, any sums due for labor, services,
or materials under the contract, and might charge the payments to the
contractor as so much paid on his contract. As early as February 21,
1891, Keefe, the contractor, appears to have become involved in debt for
labor and materials furnished in constructing the tunnel, which he was
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unable to pay. He applied to the Tunnel Company for relief, and on
that occasion, and three others between that date and June 6, 1893, he
was paid, on account of the reserved percentages, various sums amount
rng in the aggregate to $61,000. These payments, as it is claimed, hav
ing been made contrary to the terms of the contract, released the sure
ty. We are satisfied, however, that the plaintiff's intestate was charge
able with knowledge that these payments had been made to Keefe be
fore he compromised his liability on the bond by the payment of $22,
soo on October 28, 1895. The testimony· shows that when the plain
tiff's intestate was called upon to discharge his liability on the bond,
after Keefe had abandoned the work, and as early as the month of
May, 1894, he employed a capable attorney residing at Denver, Colo.,
to examine into the merits of the claim and protect his interests, and
that he later gave his attorney full authority to represent him in nego
tiating a settlement. The Tunnel Company was represented by an at
torney who also resided in Denver. From that time forward until
October 28, 1895, negotiations looking to a compromise were in prog
ress between the two attorneys, and they seem to have been conducted
with great deliberation. In the meantime all the information relating
to the controversy which was called for by counsel who represented the
plaintiff's intestate was promptly furnished by the Tunnel' Company
without reservation, and without any apparent effort to conceal any
material fact or circumstance relating to its dealings with the contractor.
Indeed, counsel for the plaintiff's intestate who conducted these negotia
tions exonerates the attorney of the Tunnel Company from all cnar
ges of fraud or the suppression of material facts, by the admission,
made under oath, that the negotiations looking to a settlement were
conducted with entire good faith on both sides. As early as July 2,
1894, the attorney who represented the plaintiff's intestate was furnish
ed with a statement of account between the Tunnel Company and the
contractor, which showed that the contractor had been paid by the Tun
nel Company $647,259.64 on account of work done. On August 24,
[895, he was handed a letter and a statement which showed that the
value of the work done by the contractor up to July 21, 1893, when he
abandoned the contract, amounted to $662,923.60 at contract rates,
and that the work thereafter done by the Tunnel Company to finish the
tunnel amounted in value to $77,771.85. A letter written by the same
attorney to the plaintiff's intestate of date October 10, 1895, shows
conclusively that he understood and advised his client at that time that
the Tunnel Company had paid Keefe in all the sum of $647,259.64, and
that it only owed him, when he abandoned the work, the sum of $17,783.
96. Knowing, as he did, that the total value of the work which had been
done by Keefe, estimated at the contract price, was $662,923.60, and
that he had been paid something over $647,000, he must have been
aware that the greater part of the reserved percentages had already
been paid to the contractor. Moreover, it is shown by the testimony
that the various receipts which were given by the contractor for money
paid to him out of the reserved percentages were handed to an account
ant whom the attorney for plaintiff's intestate had employed to examine
the various statements and vouchers relating to the construction of the
tunnel, and that these receipts thus placed in the hands of the accountant
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showed on their face out of what fund and on what account the pay
ments in question had been made. It is manifest, we think, that, if
the compromise was made while plaintiff's intestate was ignorant of the
fact that Keefe had received $61,000 out of the reserved percentages,
such ignorance was due to a failure on his part, or that of his agen~,
to draw a proper inference of fact from facts which were commU111
cated; and, where one pays money to settle threatened litigation unde~
such circumstances, it cannot be said that he pays it under a mistake 01
fact. He pays it rather with a knowledge of facts which the law im
putes.

The case has been argued in this court by learned counsel for the
plaintiff in error upon the theory, apparently, that it was the duty of the
attorney who represented the Tunnel Company to specially invite the
attention of the opposite party to the fact that the greater part of the
reserved percentages had been paid, and that such was his duty, because
the claim was against a surety, and for that reason involved the exer
cise of the highest degree of good faith. Conceding, for the purposes
of the present case, that a higher degree of good faith was requisite
than in ordinary cases, because the rights of a surety were involved,
we cannot accede to the proposition that an obligation rested on the
attorney for the Tunnel Company to invite special attention to the fact
that the reserved percentages had been in great part paid. It was suf
ficient, we think, to advise the opposite party what was the total sum
earned by Keefe, and how much of the sum earned had in fact been
paid. He was dealing with a competent attorney who had been em
ployed by the surety to attend to his interests, who was doubtless well
acquainted with the provisions of the contract between Keefe and the
Tunnel Company, and fully qualified to decide whether the right to
recover against his client had been impaired by the payments that had
been made, the extent of which he well knew. Although he represented
a surety, he was not wholly absolved from the duty of making inquiries
or deductions from facts within his knowledge, nor was he privileged
to rely blindly on such information as the opposite party saw fit to
communicate, without seeking other information that might be of ad
vantage to his client. It is most probable, we think, that the attorney
for the Tunnel Company regarded the payments that had been made
to the contractor as payments which it had the right to make under
the provisions of the contract reserving to it the right to discharge
claims for labor, services, and materials which might become a lien on
the tunnel, and it may be that he was right in that view of the case,
although no opinion need be expressed on that question. For, whether
that view is right or wrong, he communicated enough facts to the op
posing party to bring the question sharply to his attention, and he was
not required to go further. The law favors the compromise of doubt
ful claims, and the avoidance of litigation is a sufficient consideration to
support such agreements, even though it eventually appears that, if the
demand had been litigated, no recovery could have been had. It will
not suffer them to be set aside on slight grounds. Cleaveland v. Rich
ardson, 132 U. S. 318, 10 Sup. Ct. 100,33 L. Ed. 384; Hager v. Thomp
son et aI., I Black, 80, 94, 17 L. Ed. 41; Graham v. Meyer, 99 N. Y.
6I1, 1 N. E. 143; Swem v. Green, 9 Colo. 358, 364, 12 Pac. 202_;
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Brooks v. Hall, 36 Kan. 697, 14 Pac. 236; Grandin v. Grandin, 49
N. J. Law, 508, 514, 515,9 At!. 756, 60 Am. Rep. 642. In the present
instance it is certainly true that there was sufficient doubt of the ability
of the plaintiff's intestate to make a successful defense against the
claim, which was preferred against him by the Tunnel Company, to
sustain an agreement of compromise, and, as it was made without the
semblance of fraud, and without the suppression of any facts within the
knowledge of the Tunnel Company which it was bound to disclose, we
think it should be upheld.

The judgment below is accordingly affirmed.

=====.~

CHICAGO, M. & ST. P. RY. CO. v. VOELKER.

(Circuit Court of Appeals, Eighth Circuit March 26, 1904.)

No. 1,842.

1. RAILROADS-AuTOMATIC COUPLERS-STATUTES-CONSTRUCTION.
Act March 2, 1893, c. 196, 27 Stat. 531 [3 U. S. Compo St. 1901, p. 3174],

provides that after January 1, 1898, it shall be unlawful for any com
mon carrier, engaged in interstate commerce by railroad, to haul or per
mit to be hauled or used on its line any car used in moving interstate
traffic not equipped with couplers "coupling automatically by impact, and
which can be uncoupled without the necessity of men going between the
ends of the cars." Code Iowa 1897, §§ 2097, 2080, declares that after the
same date no corporation operating a railroad shall have upon such rail
road in that state any car that is not equipped with "automatic couplers
so constructed as to enable any person to couple or uncouple them with
out going between them." Held, that the test to be applied by both of
said acts, viz., whether the person operating the coupler is required to go
between the ends of the cars, applies to the act of coupling as well as
that of uncoupling, and that the act of Congress forbids the use of a
coupler which requires the operator to go between the ends of the cars to
prepare the coupler for the impact.

2. ACT OF COUPLING CARS.
The preparation of the coupler for the impact is not distinct from the

act of coupling. The preparation and the impact are connected and indis
pensable parts of the larger act, which is regulated by the statute, and
the performance of which is intended to be relieved from unnecessary risk
and danger.

3. STATUTES-CONSTRUCTION.
Statutes, the purpose of which is the protection of the lives and limbs

of men, are lIO construed as to prevent the mischief and advance the
remedy, so far as the words fairly permit.

4. STATUTES-INTERPRETATION.
Punctuation is a minor, and not a controlling, element in interpretation,

and courts will disregard the punctuation of a statute, or repunctuate it,
if need be, to give effect to what otherwise appears to be its purpose and
true meaning.

5. DEFECTIVE CARCOUPI,ERS-ACTIONABLE ~EGLIGENCE.

Where an automatic car coupler had been permitted to become and re
main defective so that the lever would not lift the pin from the socket
and the knuckle could not be drawn open by leaning toward the coupler
and using one hand, but required the presence of the operator's entire
body between the ends of the cars and between the drawbars, and the
use of both of his hands, such coupler did not satisfy Act March 2,
1893, C. 196, 27 Stat. 531 [3 U. S. Compo St. 1901, p. 3174]. or Code Iowa
1897, §§ 2097, 2080, requiring the use of automatic car couplers not requir-
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ing the presence of any person between the ends of the cars In order to
operate the same; and the use of such defective conpler constituted ac
tionable negligence.

6. INTERSTATE TRAFFIC-TEMPORARY SUSPENSION OF TRANSIT.
A shipment, originating in one state and being moved to a point in

another state, is impressed with the character of interstate traffic. which
will follow the shipment until the actual transit ceases. A car used in
moving such shipment remains subject to Act March 2, 1893, c. 196, 27
Stat. 531 [U. S. Oomp. St. 1901, p. 3174], until its use in moving the ship
ment is ended, notwithstanding the transit may be temporarily, but not
indefinitely, suspended; and this, whether the ultimate destination of
the shipment be near to or remote from the point of suspension.

7. PETITION-oBJECTIONS AT TRIAL-VARIANCE-ApPEAL.
'Vhere, in an action for.wrongful death of a switchman by reason of

an alleged defective coupler attached to a car used in moving traffic,
defendant offered no objection to evidence which, without conflict, estab
lished the interstate character of the commerce in which defendant was
engaged and of the traffic being moved by the car in question, and in
excepting to the instructions applying Act March 2, 1893, C. 196, 27 Stat.
531 [U. S. Oomp. St. 1901, p. 3174], to the case, defendant did not place
its exceptions on the ground that the petition did not state a case arising
within interstate commerce, such objection was not available on appeal.

8. AUTOMATIC OOUPLERS-WHERE DEFECTIVE No ASSUMPTION OF RISK.
Under Act Congo March 2, 1893, C. 196, § 8, 27 Stat. 532 [3 U. S. Compo St.

1901, p. 3176] providing that any employe of an interstate carrier who
may be injured by any car in use contrary to the provisions requiring the
use of automatic couplers shall not be deemed thereby to have assumed
the risk, though he continue in the employment of such carrier after the
unlawful use of such car, etc., has been brought to his knowledge, a
switchman engaged in handling a freight car having a defective coupler,
on a track principally used for handling freight trains, though sometimes
used to handle cars in need of repairs, did not assume the risk arising
from the defect in the coupler; the car not having been marked or iso
lated as one in bad repair, and its movement at the time not being with
a view to its isolation or repair.

9. CONCURRING ACTS OF NEGLIGENCE-INSTRUCTIONS.
Where a right of recovery was rested upon each of two separate and

concurring acts of negligence, it was the right of each party to have the
jury correctly instructed respecting each act of negligence, the same as
if the right of recovery rested upon it alone; and, if there was material
error in the instructions given or refused respecting either charge of negli
gence, the verdict, where general, cannot stand.

10. CUSTOM TO KICK CARS WITHOUT NOTICE TO FIELDMAN-AsSUMPTION OF
RISK.

Where it was the general and uniform custoD;l in a railroad yard to
kick cars down to a fieldman without giving him notice or warning, a
fieldman who was aware of such custom and remained in that service as
sumed the risk of injury arising from the observance of the custom.

In Error to the Circuit Court of the United States for the Northern
District of Iowa.

For opinion below, see II6 Fed. 867.
This was an action to recover damages for the death of EmU Voelker,

occurring while he was engaged in coupling cars at Dubuque, Iowa, in the
service of the railway company. After describing defendant company as a
Wisconsin corporation "engaged in operating a line of railway through the

, 8. Assumption of risks incident to employment, see note to Chesapeake
& O. R. Co. V. Hennessey, 38 O. O. A. 314.

~. 10. See Master and Servant, vol. 34, Cent. Dig. § 596.
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state of Iowa," and having upon one of fts yard tracks at Dubuque "n
loaded car, which was to form a part of a train then being made up * * '"
for early movement," and after describing Voelker as a car coupler and field
man in the switching crew which was making up this train, the petition
charged two acts of negligence on the part of the company as proximate
causes of Voelker's death: (1) "Defendant negligently permitted the couplm'
on the northerly end of said car to become and remain inoperative and de
fective in that the link connecting the lever and the pin was loose, broken, and
disconnected, so that the pin and coupler could not be operated by means
of the lever, and the said coupler was so old, worn, and rickety that the pin
could not be raised because of the tumbler pressing and resting against the
frame of the coupler, thus making it necessary, in order to operate the
coupler, to go between the cars, insert the hand in the coupler, push tbe
tumbler away from the frame, and then raise the tumbler and pull the
knuckle open. .. .. .. Defendant knew, or by tbe exercise of ordinary dili
gence could and should have known, of the defective and inoperative condi·
tion of the coupler aforesaid, before the death of said Voelker, and in time
to have remedied the same." (2) "The general practice recognized and known
by defendant, then and many years prior thereto in force, was for car
couplers to go between the cars and open the knuckles whenever the same
could not be operated by means of the lever." Voelker accordingly went be
tween this and another car, which were separated a few feet, "to open the
knuckle, in order that the coupling might be made by impact; and while
thus engaged, and unaware of the danger to which he was exposed, said
switching crew, while acting within the scope of their employment, and
knowing that said Emil Voelker went between said cars to couple the same,
negligently caused two or more other cars to be kicked with great force
.. * * against the cars between which said Emil Voelker was thus oc·
cupied, .. .. .. without signal from him, although the general practice
then and long prior thereto required that said cars be not moved while he
was thus occupied between the cars, without signal from him."

Defendant's answer denied the statements of the petition other than those
relating to the citizenship of the parties, charged that Voelker's death was
the result of his own contributory negligence, and alleged tbat the track
where he was injured was prior to and all during his service used to set out
and handle thereon cars having some defect in them and needing repairs, as
well as other cars not defective; that this was known to him, or could have
been ascertained by the exercise of ordinary care; that with tbis knowledge
or means of knowledge he remained in the company's service, and continued
to work on that track without objection or complaint, and therefore assumed
the risk of meeting and working with defective cars at that place.

At the trial these facts were established: The car in question was loaded
with coal, and was brought by defendant over its line of railroad from a
station thereon in the state of Illinois, and reached defendant's yards at Du
buque, Iowa, about 5 o'clock in the afternoon. About 8 o'clock the next morn·
ing, when the injury to Voelker occurred, the car was on a freight track
principally or largely llsed in receiving incoming freight trains and making
up outgoing freight trains. A switcbing crew, in wbich Voelker was acting
as car coupler and tleldman, was then engaged in shifting about and coupling
this coal car and several otber loaded cars. vVhile Voelker was between the
coal car and anotber car separated by a distance of about 10 feet, and
was engaged in adjusting tbe coupler on tbe coal car so tbat it would couple
automatically upon impact, the two cars came together, catching him between
the drawbars, and crushed him to death. He was 29 years old, and had been
in defendant's service as brakeman and switchman 8 years. In respect of
several otber matters the evidence was contlicting. The jury returned a vel"
diet for plaintiff, on which judgment was rendered, to reverse which the
railroad company prosecutes this writ of error.

W. J. Knight and H. H. Field, for plaintiff in error.
H. C. Kenline and J. J. McCarthy (R. P. Roedell, on the brief),

for defendant in error.
George Crane, Asst. U. S. Atty., amicus curi<e.
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Before SANBORN, THAYER, and VAN DEVANTER, Circuit
Judges.

VAN DEVANTER, Circuit Judge, after stating the case as above,
delivered the opinion of the court.

It is entirely clear that the trial proceeded upon the theory that
plaintiff's petition charged two acts of negligence on the part of the
railway company as proximate causes of Voelker's death: First, per
mitting the coupler upon the coal car to become inoperative and de
fective; and, second, kicking or sending other cars against the cars
between which Voelker was engaged without a signal from him, and
contrary to a general and established practice. Each party, without
objection from the other, introduced evidence bearing directly upon
each charge of negligence, and not otherwise relevant to the issues.
The court also instructed the jury upon this theory. The contention
on behalf of the railway company that the case was tried upon the
theory that the petition charged the negligent kicking or sending of
other cars against those between which Voelker was engaged as the
sole proximate cause of the injury is not supported by the record, but
is refuted by it. The evidence relating to the condition of the coupler
on the coal car was conflicting, but substantial evidence was produced
by plaintiff to the effect that it was equipped with a coupler known
as "Rein No. I," which originally, and when in good condition, could
be prepared for coupling and would couple automatically by impact,
without the necessity of anyone going between the ends of the cars
in the sense of putting the body entirely between them, but that at
the time of the injury to Voelker this coupler had become so defective
and inoperative that when the knuckle thereof was closed it was
necessary for some one to go completely between the cars to open it,
and thereby prepare the coupler for the impact; that this condition
of the coupler had existed for such a length of time as to charge the
raihvay company with notice; and that at the time of the injury the
knuckle was closed, and, in the discharge of his duty as a switchman,
Voelker was entirely between the ends of the cars engaged in pre
paring the coupler for the impact by opening the knuckle, a task
made difficult by the defective and inoperative condition of the coupler.
In view of this evidence, and the established facts shown in the
statement before made, the court, in substance, said to the jury that
it would be assumed that they would find from the evidence that
defendant was a common carrier engaged in interstate commerce by
railroad, and that the coal car was being used by defendant on its
line of railroad in moving interstate traffic, and then instructed them
that the branch of the case resting upon the condition of the coupler
\vas controlled by the act of Congress of March 2, 1893, c. 196, 27 Stat.
531, 3 U. S. Compo St. 19°1, p. 3174, relating to safety appliances to
be provided and maintained by such common carriers. This is as
signed as error, and in support of the assignment it is urged: First.
That the act of Congress does not forbid the use of a car having an
automatic coupler "to prepare which for the impact" it is necessary
to go between the ends of the cars, but is satisfied with a coupler
which, when so prepared, will couple automatically by impact; that
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the terms of the congressional act are such "that the test of a man
going between the ends of the cars is applied to uncoupling only,
and that no such test is applied to coupling"; and that plaintiff's
petition and the evidence show Voelker "was not attempting to make
a coupling," but was simply opening the knuckle of the coupler, the
defect in which, if it were defective, did not prevent it from coupling
automatically by impact when open, but merely rendered it more diffi
cult to open the knuckle or prepare the coupler for the impact. Sec
ond. That there is no evidence but that the car had reached its desti-

. nation, or that it was intended to be thereafter used in moving inter
state traffic. And, third, that plaintiff's petition does not allege that
defendant was a common carrier engaged in interstate commerce by
railroad, or that the coal car ·was being used on defendant's line of
railroad in moving interstate traffic, and therefore does not state a case
controlled by the act of Congress.

The first section of the safety appliance act of Congress of March
2, 1893, requires "every common carrier engaged in interstate com
merce by railroad" to equip its engines and trains used in moving in
terstate traffic with a system of train brakes which will enable the en
gineer to control the speed of the train. The second section declares:

"That on and after the first day of January, eighteen hundred and ninety
eight, it shall be unlawful for any such common carrier to haul or permit
to be hauled or used on its line any car used in moving interstate traffic not
equipped with couplers coupling automatically by impact, and which can be
uncoupled without the necessity of men going between the ends of the cars."

A statute of Iowa enacted April 6, 1892 (sections 2097, 2080, Code
1897), declares:

"After January 1, 1898, no corporation, company or person, operating a
railroad, or any transportation company using or leasing cars, shall have
upon such railroad in this state any car that is not equipped with such safety
automatic coupler," namely: "with automatic couplers so constructed as to
enable any person to couple or uncouple them without going between them."

While there is some difference in the words by which these statutes
describe the type of coupler with which each requires cars coming
within its operation to be equipped, we think both apply the test of
whether the person operating the coupler is required to go between the
ends of the cars to the act of coupling as well as to that of uncoupling.
The risks and dangers which attended the old link and pin system
when couplings and uncouplings were effected by going between the
cars were such a menace to the lives and limbs of those employed in
that branch of the railroad service, and these risks and dangers inhered
so largely in the act of going between the cars, whether in the act of
coupling or uncoupling, that there can be no doubt of the purpose of
the congressional enactment as well as of that of the state to obviate
and prevent this act of exposure, which the invention and use of auto
matic couplers had demonstrated to be wholly, or at least largely, un
necessary. The state statute plainly and without uncertainty calls for
"automatic couplers so constructed as to enable any person to couple
or uncouple them without going between them." If there be uncer
tainty in the congressional act, it is obviated by merely inserting a
comma after the word "uncoupled" in that portion of the act which
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calls for "couplers coupling automatically by impact, and which can
be uncoupled without the necessity of men going between the ends of
the cars." The concluding phrase then literally applies to both the
coupling and uncoupling. Punctuation is a minor, and not a con
trolling, element in interpretation, and courts will disregard the punctu
ation of a statute, or re-punctuate it, if need be, to give effect to what
otherwise appears to be its purpose and true meaning. Hammock v.
Loan & Trust Co., 105 U. S. 77,84,26 L. Ed. IIII ; United States v.
Lacher, 134 U. S. 624, 628, 10 Sup. Ct. 625, 33 L. Ed. 1080; United
States v. Oregon, etc., Railroad, 164 U. S. 526, 541, 17, Sup. Ct. 165,
41 L. Ed. 541; Ford v. Delta, etc., Co., 164 U. S. 662, 674, 17 Sup.
Ct. 230, 41 L. Ed. 590; Stephens v. Cherokee Nation, 174 U. S. 445,
480, 19 Sup. Ct. 722, 43 L. Ed. 1041; Sutherland, Statutory Construc
tion, § 232. Obviously, the purpose of this statute is the protection
of the lives and limbs of men, and such statutes, when the words fairly
permit, are so construed as to prevent the mischief and advance the
remedy. The mischief to be prevented rested quite as much in the
act of coupling as in the act of uncoupling. Science had offered, and
practical use had approved, a remedy applicable not alone to the act
of uncoupling, but also to that of coupling. The two statutes, federal
and state, seem to have been enacted in pursuance of a common pur
pose to afford a remedy as broad as the mischief, and to remove the
source or cause of the latter through the compulsory adoption and
use of a new system of coupling and uncoupling which dispensed
with the necessity of anyone going between, or at least entirely be
tween, the cars.

The contention that the preparation of the coupler for the impact
is distinct from the act of coupling is a mistaken attempt to sepa
rate a part of an act from the whole. The preparation of the coupler
and the impact are not isolated acts, but connected and indispensable
parts of the larger act, which is regulated by these statutes, and the
performance of which is intended to be relieved of unnecessary risk
and danger.

Counsel for the railroad company deny, and opposing counsel affirm,
the existence at the time of the enactment of this legislation of any
automatic coupler which could be prepared for the impact or coup
ling by manipulating a lever or otherwise, without placing any portion
of the body between the ends of the cars. The real situation then
existing, if shown by evidence produced at the trial, or by something
of which judicial notice could be taken, might have an important
bearing upon the true meaning of these statutes in respect of the
extent to which it was intended to dispense with the necessity of going
between the cars; but no evidence upon this point was presented by
either party, and counsel have not attempted to call our attention
to anything which sustains either of their opposing assertions. An
examination of public documents, possibly within the range of judicial
notice, tends to confirm the assertion of counsel for plaintiff that such
couplers were in existence and in actual use at that time, but we
think a determination of this question is not necessary to a decision
of this case. There is no doubt under the evidence but that this "Hein
No. I" coupler, when in reasonably good condition, is operated in
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this manner: The switchman, by depressing with one hand a lever
at the corner of the car, lifts the pin from the socket in the coupler,
and, leaning toward the coupler, readily draws the knuckle open with
the other hand, an act which is performed in a brief space of time,
with slight exertion, and without placing the body completely between
the ends of the cars. Plaintiff's petition complains, not of the type
of coupler with which this car was equipped, but that defendant
negligently permitted it to become and remain so defective and out
of repair that it could not be operated in the usual manner; that the
pin could not be lifted by means of the lever; and that it was neces
sary "to go between the cars, insert the hand in the coupler, push
the tumbler away from the frame, and then raise the tumbler and
pull the, knuckle open." In their brief, counsel for plaintiff concede
that, if the coupler is operative and in good condition, "this is a
reasonably safe method of making the coupling," and that whether
this coupler, when in such condition, fully conforms to the congres
sional or state statute "is not a vital question in this case." For the
present purposes it will therefore be assumed-a decision upon the
question being unnecessary-that this coupler, if in, reasonably good
condition, satisfied both statutes. But the evidence produced by plain
tiff tended to show that the coupler was not in reasonably good
condition; that it had been permitted to become and remain defective
and inoperative; that the lever would not lift the pin from the socket;
that the knuckle could not be drawn open by leaning toward the
coupler and using one hand, but to open it required the presence
between the ends of the cars, and between the drawbars, 0f the
entire body of the person attempting it, and also the use of both hands,
considerable strength, and more than the usual time; all of which
greatly increased the risk and added to the danger of the undertak
ing. If this was the true condition of the coupler at the time of the
injury, it did not satisfy either statute, and its use was violative of one
or the other of them, and constituted actionable negligence.

Whether the violation was of the congressional act or of the state
statute depended upon whether defendant was a common carrier en
gaged in interstate commerce by railroad, and was using the car in
question on its line of railroad in moving interstate traffic. We think
there was evidence that tbe carriage or movement of the coal with
which the car in question was loaded had not terminated, and that the
coal was still actually in transit. The evidence contains no suggestion
that the car had reached the end of its journey, or that it was to remain
indefinitely or for any considerable time on the track where it was
at the time of the injury, or that the coal was to be unloaded there.
The inference to be reasonably drawn from the evidence is that the
car was then about to actively continue the journey toward the ulti
mate destination of the coal which it was carrying. Whether that
was near by or remote is not material, because the shipment had
originated in another state, and was already impressed with the char
acter of interstate traffic, which would follow it at least until the
actual transit ceased. Defendant was clearly shown to be a common
carrier engaged in interstate commerce by railroad, and to be using
the car mentioned on its line of railroad in moving interstate traffic,
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and therefore the branch of the case relating to the condition of the
coupler is controlled by the act of Congress, and not by the state stat
ute. Plaintiff's petition states clearly enough that defendant was a
common carrier engaged in commerce by railroad, and that it was
using this car on its line of railroad in moving traffic. As stated, the
case falls short of coming within the act of Congress only in that the
petition does not allege the interstate character of the commerce in
which defendant was engaged, or of the traffic which the car was
moving. But, whether the case stated is controlled by the act of
Congress or the state statute, it is one of actionable negligence, the
right and measure of recovery for which are the same in either event,
and are to be ascertained and enforced by the same rules. Other alle
gations bring the case equally within the jurisdiction of the Circuit
Court, whether the violation was of one statute or of the other. De
fendant offered no objection to the evidence, which without conflict
established, as before shown, the interstate character of the com
merce in which defendant was engaged, and of the traffic being
moved by the car mentioned; nor does it appear that in excepting
to the instructions by which the court applied the act of Congress to
this branch of the case, defendant put its exception upon the ground
that the petition did not state a case arising in interstate commerce.
Plaintiff was entitled to be seasonably apprised of the objection if
it were intended to be relied upon, and doubtless the court would
have permitted an amendment of the petition, as it is manifest the
defendant was not misled or surprised by the variance. Under the
circumstances the petition may well be considered as having been
amended to conform to the facts proved. Code Iowa 1897, §§ 3597,
3600; Rev. St. U. S. § 954 [U. S. Compo St. 19°1, p. 6g6]; Roberts
V. Graham, 6 Wall. 578, 581, 18 L. Ed. 791; Nashua Savings Bank V.

Anglo-American, etc., Co., 189 U. S. 221, 231, 23 Sup. Ct. 517, 47 L.
Ed. 782; Haley v. Kilpatrick, 44 C. C. A. 102, 104, 104 Fed. 647. We
are of opinion that no error was committed in instructing the jury
that the branch of the case resting upon the condition of the coupler
was controlled by the act of Congress.

It is assigned as error that the court, in effect, instructed the jury
to disregard the defense of assumption of risk based upon the alle
gation, in defendant's answer, that the track on which the coal car
was standing was used "to set out and handle thereon * * * cars
having some defect in them and needing repairs, as well as other
cars not defective," and that this was known to Voelker, or could
have been ascertained by him by the exercise of ordinary care. The
allegation is not that this was a hospital track, specially designed or
used for isolating or holding cars in need of repair or for repairing
them, or that the car in question was being moved with a view to its
isolation or repair. Section 8 of the controlling act of Congress de
clares:

"That any employee of any such common carrier who may be injured by
:my locomotive, car, or train in use contrary to the provision of this act shall
110t be deemed thereby to have assumed the risk thereby occasioned, although
('ontinuing in the employment of such carrier after the unlawful use of such
locomotive, car, or train had been brought to his knowledge."

129F.-34
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The evidence, without any substantial conflict, showed that this
track was principally used in actively handling freight trains and
freight cars; that incoming trains were received thereon and the cars
distributed therefrom; that outgoing trains were made up thereon
and dispatched therefrom; that incoming trains sometimes brought
thereon cars in need of repair, and in some instances such cars were
temporarily transferred thereto from other tracks; that there was
in the yards at Dubuque a hospital track specially designed and used
for isolating and holding cars in need of repair; that the practice
was to inspect the cars of incoming trains, and to mark those found
in need of repair, commonly termed "bad order" cars, in such manner
as to indicate their condition, preparatory to their proper disposition,
and as a warning to those handling them; and that at the time of
the injury this car had not been marked or isolated as in bad order.
There was no evidence that Voelker was engaged in moving the car
as one in bad order, with a view to its isolation or repair. Of this
evidence it is sufficient to say that, working under such circumstances
with a car in use contrary to the congressional act does not, in the
presence of section 8, amount to an assumption of the risk arising
therefrom, and the court very properly instructed the jury to that effect.

As shown in the statement before made, plaintiff's petition rested
the right of recovery upon two acts of negligence on the part of
defendant, and, as stated in the brief of counsel for plaintiff: "The
case was tried to the jury upon the theory that the injury was the
result of two concurring or proximate causes: (I) The defective
and nonautomatic coupler; and (z) the negligent kicking down of
the second cut of cars." It was therefore the right of each party
to have the jury correctly instructed respecting each of the claimed
acts of negligence the same as if the right of recovery rested upon
it alone; and, if there was material error in the instructions given
or refused respecting either charge of negligence, the verdict, being
general, cannot stand.

The principal allegations constituting plaintiff's second charge of
negligence were: First, the existence of a practice in defendant's
yards at Dubuque, long recognized by defendant, and amounting to
a general custom, requiring, when a car coupler, also called "field
man," is engaged between two cars in preparing them for coupling,
that other cars be not moved against those between which he is
engaged without a signal from him; and, second, the kicki)1g or send
ing of other cars forcibly against those between which Voelker was
engaged, without a signal from him, and with knowledge of his ex
posed position between the cars. The evidence shows that the coal car
before mentioned was standing on a freight track distant about 800
feet from a switch which connected it with the main track; that the
switching crew, with an engine and IZ or 13 cars, approached the
switch from along the main track, and there kicked 8 or 9 of the cars
onto the freight track with sufficient force to send them along that
track to or near the coal car; that Voelker accompanied the moving
cars, riding thereon, for the purpose of controlling their speed and of
effecting a coupling between them and the coal car; that the switch
ing crew then kicked z of the remaining cars down the main track,
then kicked the other z cars onto the freight track with sufficient
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force to send them along that track to or near the cars first kicked
thereon, and then followed the 2 cars sent down the main track. It
was the theory of plaintiff's evidence that the cars last kicked onto
the freight track moved along that track to the point reached by the
cars first kicked thereon, and struck them with such force as to
move them against the standing cars and cause the injury to Voelker,
who was then between the cars, and engaged in opening the knuckle
of the coupler on the coal car, as before stated. 'Whether the second
set of cars actually reached those first sent along the freight track
was, however, the subject of conflicting evidence, as was also VoelkC'f"s
knowledge of the intention to send a second set of cars along that
track. The switching crew did not know of Voelker's position be
tween the cars, or that there was occasion for him to go between
them. He gave no signal to the switching crew indicating that there
was occasion for him to go between the cars, and no effort was made
by them to apprise him of the approach of the second set of cars,
excepting as it was claimed that he was informed, before leaving the
switch, of the intended sending of a second set of cars along the
freight track. 'While the switch and standing cars were widely sepa
rated, the view between them was unobstructed, so that Voelker and
the switching crew could each have ascertained the movements of
the other with little effort. It was important, therefore, to know
whether it was Voelker's duty to take the precaution necessary to
avoid injury from an exposed position between the cars and the move
ment of other cars, or whether it was the duty of the switching crew
to take this precaution. 'While the evidence respecting the practice
in switching cars and the duties to be performed by those engaged
therein was conflicting, that produced by defendant, including the
testimony of the yardmaster and of the foreman of the switching
crew under whom Voelker was employed, tended to show that the
practice long established, generally followed, and effective during
Voelker's employment, was that this duty rested upon the car coupler,
and not upon the switching crew. The custom is stated by oue of the
witnesses in this manner:

"Where the cars are kicked onto a track, and a man rides down the first
cut, and goes into the field, and other cars are kicked in on the same track,
it is not customary or a usual thing for the men who are kicking the cars
in to wait before kicking in a second cut, to see where the man is who rode
the first cut down. It is not customary for persons kicking in cars in that
way to hold up or refrain from kicking them in, after one set of cars is
kicked in, until they can see the man in the front, unless they get a signal
from him or something. The man who rides down the first string is called
the 'fieldman,' and he is understood to take care of himself-look out for
himself. These were automatic couplers on these cars. The fieldman sets the
couplers so if they come together they will catch. When he goes in, and
finds he can't couple, and he understands other cars may come down the
track, his duty is to step out. He don't need to give any signal-step out of
the way. He would give no signal to the men who were kicking in the cars
on the other end, because it wouldn't be necessary. You couldn't stop the
cars, kicking them in there. It don't make any difference for that coupling
he would let it go. It would b" coupled up afterwards."

Another witness put it this way:
"Q. It wouldn't be customary to be looking for that [position of fieldman]?

A. Ko, sir. When we switch cars we always kick one cut in, and the field-
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man looks out tor them, and keeps on kicking until you get the track filled
up. Q. And then you would kick in cut after cut without looking to the
fieldman at all? A. Yes, sir. * * * Q. The fieldman, as I understand
it, is supposed to look out for himself? A. Yes, sir. Q. By the Court: Is
there a difference between the action when a switchman or fieldman is in
for the purpose of coupling up the cars? A. If the fieldman ain't got all
the couplings made, you get hold with your engine, and couple them all up."

As applicable to this state of the evidence bearing upon the second
charge of negligence, defendant requested the court to charge the
jury as follows:

"If, while Voelker was working in the yards, it was the general and uni
form custom to kick cars down to the fieldman without giving him any notice
or warning, and Voelker continued in the service, such custom being prac
ticed or acted on, he took the risks arising from this manner of kicking cars.
and no recovery can be had because of injury to him caused thereby."

"If, while Voelker was working in the yard, it was the general and uni
form custom to kick cars down to a fieldman, so called, without giving him
any notice or warning, and Voelker was acting as fieldman, and cars were
kicked down to him without giving him notice or warning, and he remained
working in the yard while this custom or practice was observed, there can
be no recovery for any injury done him because of the kicking of cars to him
without giving notice or warning that it was to be done,"

The court refused to so instruct the jury, and gave no other instruc
tion upon the subject. We regard these requests as substantially the
same, and think one of them should have been granted. The rejec
tion of both was error. Each is in terms carefully confined to the
charge of negligence in kicking or sending down the second set of
cars, and each requires that the custom should have been general
and uniform, and that Voelker should have continued in the service
while the custom was being observed. If it was general and uniform,
and was observed during his continuance in the service, it was
manifestly within not merely his means of knowledge, but his actual
knowledge. He was an experienced railroad employe, and was famil
iar with this branch of that service, having been in defendant's employ
as a brakeman and switchman for a period of eight years. He there
fore understood the dangers incident to the observance of such a
custom. There can be no claim, under the evidence, that the injury
was willfully or wantonly inflicted. Nor was the custom an unreason
able one. Whether or not there was occasion to go between the
cars, and thus assume a position of exposure to injury from the move
ment of other cars, would be known to the fieldman, but not to the
switching crew. His position would also enable him to judge of the
character and probable duration of the exposure better than could
be done by others. He would be primarily in a place of safety, would
know that the work in which he was engaged was, in a larger sense,
that of moving cars and making up trains, and, being in control of
his movements, would not assume a position of danger without some
volition of his own, If, in the presence and during the observance
of a general and uniform custom of the character stated, Voelker con
tinued in the service of defendant, he assumed the risk of injury
arising from its observance.

The judgment is reversed, with a direction to grant a new trial.
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BOGEN & TRUMMEL v. PROTTER.

(Circuit Court of Appeals, Sixth Circuit. May 4, 1904.)

No. 1,266.

L BANKRUPTCy-AcTS OF BANKRUPTCY-SUFFERING PREFERENCE THROUGH LE
GAL PROCEEDINGS.

A debtor who does not pay a lawful debt when due, upon which the
creditor obtains a judgment against him and levies on his property, "suf
fers and permits" the creditor to obtain a preference, through legal pro
ceedings, within the meaning of Bankr. Act July 1, 1898, c. 541, § 3, sUbd.
3, cI. "a," 30 Stat. 546, 547 [U. S. Compo St. 1901, p. 3422], which, if he
is insolvent, and unless he discharges the preference at least five days be
fore the time for sale under the levy, constitutes an act of bankruptcy.

2. SAME-BuRDEN OF PROVING SOLVENCY-F'AILURE TO PRODUCE BOOKS.
Under Bankr. Act July 1, 1898, c. 541, § 3d, 30 Stat. 546, 547 [U. S. Compo

St. 1901, p. 3-122], which requires a person charged with bankruptcy, who
denies his insolvency, to appear for examination "with his books, papers
and accounts," a merchant is required to produce such books, invoices, etc.,
as should properly be kept in his business, and which are necessary to
show the amount of his assets and liabilities, and his failure to do SO, with
out satisfactory explanation, casts upon him the burden of proving his
solvency.

8. SAME-EVIDENCE ON ISSUE OF INSOLVENCY.
Where a portion of the stock of goods of an alleged bankrupt was de

stroyed by fire shortly before the filing of the petition, and his insurance
thereon was unadjusted, it was competent on the issue of insolvency to
show the value of his stock before the fire as well as that remaining, and
evidence was admissible to contradict or impeach his own estimates or
appraisals.

In Error to the District Court of the United States for the Northern
District of Ohio.

In Bankruptcy.
Squire, Sanders & Dempsey, White, Johnson, McCaslin & Cannon,

and Amos Burt Thompson, for plaintiffs in error.
R. A. Castner and L. F. McGrath, for defendant in error.
Before LDRTON, SEVERENS, and RICHARDS, Circuit Judges.

RICHARDS, Circuit Judge, delivered the opinion of the court.
This was a petition filed by the plaintiffs in error against the defend

ant in error, Jacob Protter, asking that he be adjudged a bankrupt on
the ground that, in violation of subdivision 3 of section 3, clause "a,"
Bankruptcy Act, he had, while insolvent, "suffered or permitted cer
tain creditors to obtain a preference through legal proceedings." Act
July I, 1898, C. 541,30 Stat. 546, 547 [D. S. Compo St. 1901, p. 3422].
Protter answered, admitting that judgments had been rendered and
executions levied as averred, but denying that thereby he violated the
provision mentioned. He also denied he was insolvent, and demanded
a jury trial. Upon the trial he appeared for examination, but failed to
produce some of the books, papers, and accounts called for by the pe
titioners. The court declined to hold that for this failure the burden
of proving his solvency rested upon him, and, having excluded sub-

fl. See Bankruptcy, vol. 6, Cent. Dig. § 82.
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stantially all the testimony offered by the petitioners, directed a verdict
for the defendant, on the ground that the evidence did not prove in
solvency. The case is here upon certain assignments of error.

1. For some years prior to July 4, 1902, Protter was engaged in the
umbrella business in Cleveland, Ohio. His liabilities at that time
amounted to about $22,000, and he had insurance policies aggregating
$35,000 on his stock of goods. On that day there was a fire in his store,
and thereafter he practically did no business. On August 30th he
made out proofs of loss, based upon an appraisement made by Hower,
an insurance adjuster, and others, in which he claimed his entire loss
by fire was $18,476.95. The insurance companies rejected these proofs
upon a number of grounds, and up to the time of the trial below no
amended proofs had been filed. There were conferences between Prot
ter and his attorneys and the attorneys representing certain of his cred
itors' at which Protter offered to pay 40 cents on the dollar, the credit
ors demanding 50 cents, so no agreement was reached. In October two
judgments were rendered against him, one in a suit brought by the
Wheeler & \iVilson Manufacturing Company, the other in one brought
by the Rest-Henner-Smith Company, upon which executions issued and
levies were made, the property being advertised for sale in the first case
on October 25th, and in the second on October 27th. On October 24th
the petition praying that Protter be adjudged a bankrupt was filed. It
is insisted that, under the circumstances, Protter did not "suffer or per
mit" these creditors to obtain a preference through the judgments and
levies mentioned; that he cannot be said to "suffer or permit" that
which he could not prevent; that, to come within the meaning of the
law, he must have consciously and voluntarily co-operated with the
creditors in "obtaining" the preference. But it was held in the case of
Wilson v. Nelson, 183 U. S. 191, 198, 22 Sup. Ct. 74, 77,46 L. Ed. 147,
that "the act of 1898 makes the result obtained by the creditor, and not
the specific intent of the debtor, the essential fact." A debtor who does
not pay a lawful debt when due, and stands by while his creditor se
cures a judgment against him and levies upon his property, certainly
"suffers and permits" such judgment to be taken, levy made, and pref
erence thereby obtained. The debtor still has the privilege of avoiding
the act of bankruptcy by discharging the preference at least five days
before the time set for sale. But Protter did not take advantage of
this, so the only question in his case is whether he was insolvent at tht:'
time he committed the act of bankruptcy.

2. We have quoted the words of subdivision 3 defining the act of
bankruptcy charged against Protter. Clause "d" of the same section
provides:

"Whene"er a person against whom a petition has been filed as hereinbefore
provided under the second and third subdivisions of this section takes issue
with and denies the allegation of his insolvency, it shall be his duty to appear
in court on the hearing, with his books, papers and accounts, and submit to
an examination, and give testimony as to all matters tending to establish sol
vency or insolvency, and in case of his failure to so attend and submit to ex
amination the burden of proving his solvency shall rest upon him."

Protter's assets at the time he committed the act of bankruptcy con
sisted of his notes and bills receivable (put at $2,436.78), the goods on
hand after the fire, and his claim against the insurance companies.
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The last two items, the value of his goods on hand after the fire and
his loss and damage by the fire, should equal the value of his goods be
fore the fire. To ascertain, therefore, his financial condition, and de
termine whether he was solvent or not, it was necessary to know the
amount and value of the goods he had on hand at the time of the fire,
and to do this it was necessary to have the last inventory taken before
the fire, with the books showing the purchases and sales since. Under
the above provision of the bankruptcy act it was Protter's duty to ap
pear in court "with his books, papers and accounts." The books,
papers, and accounts referred to are those material in determining an
alleged bankrupt's financial condition. Protter appeared, but he did
not produce the books and records which would disclose the amount and
value of the goods he had in his store at the time of the fire. He testi
fied that an inventory of his stock was made in December, 1901, show
ing the goods then on hand were worth about $43,000, but he did not
produce this. All he had was what he claimed was a summary of it
copied into a small book. Lacking the inventory, he might have sup
ported his statement as to its result by producing his books for the
preceding years, but he did not do so. All of the books for 1899 and
1900 were missing, and the ledger, cashbook, salesbook, and checkbook
for I90r. Not only were these books missing, but also the more im
portant books for the six months of 1902 preceding the fire-the sales
book, shipping book, cashbook, and ledger. No wonder that Hower,
the insurance adjuster employed by Protter, stated on the stand that,
with the data he had at hand, it was impossible to determine the amount
of the goods totally destroyed! With these books missing, it was im
possible to ascertain Protter's financial condition. The law expects
a merchant charged with bankruptcy to support his statements by his
books, which speak for themselves. If he submits to examination and
produces his books, and his insolvency does not appear, the burden is
upon the petitioners to make the proof; but if he fails to appear for
examination, or fails to produce his books, the burden is upon him to
prove his solvency. In this case the testimony showed the salesbook
for 1902 was on hand just before the fire. It disappeared after the fire,
although it was not burned up. So with the other books. No satis
factory explanation of their disappearance was furnished. It is not suf
ficient for an alleged bankrupt, when called upon to produce his books,
to say, "I don't know where they are." It is his business to know
where they are. They are the only proper proof of his financial condi
tion. He must not only keep proper books of account, but preserve
them, and produce them when called upon. He fails to do so at his
peril. The court should have held that under the circumstances the
burden of proving his solvency rested upon Protter.

3. The inventory on which Protter's proof of loss was based was
made by Hower, an insurance adjuster, Wise, a clerk of Protter, and
two others. Hower wrote down the items, which were called out by
Wise. The quantities were given by Wise, the prices by Protter.
\Vhere the goods were in the original bolt or package, the yardage on
the tag was taken. If the bolt had been broken, the quantity was esti
mated by counting the folds. In this way the appraisers estimated the
goods on hand to be worth $22,86+08, sound value. The damage to
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them was arbitrarily placed at 65 per cent., or $14,849.95. The goods
totally destroyed were estimated at $3,180. Hower stated that it was
entirely impossible to determine the value of the goods totally de
stroyed. They had no data to go back to-no inventory of the goods.
All they had to depend on was the information given them by Protter as
to what was stored where the fire was the worst and the contents of the
shelves totally burned. Protter objected to placing the value of the
goods totally destroyed at $3,180, and urged a higher figure, but Hower
and Protter's lawyer both insisted that no larger claim for goods totally
destroyed should be made until additional proof was secured. If he
could furnish further proof, the claim in that regard could be amended.
Shortly after the Protter appraisement, and \vhile the goods remained
undisturbed, an appraisement was made by the fire marshal and four
men of experience-Lowe, Lemmers, Bruce, and Sommers. Lowe
had been in the umbrella business 13 years. This appraisement began
about July 30th. The appraisers had the benefit of the inventory made
by Frotter's appraisers. Lowe testified there was no evidence of a big
fire. There were three rooms in the building-a front room, used as
an office and salesroom; a middle room, used as a stockroom; and a
rear room, used as a workshop. The bulk of the stock was in the mid
dle room. There was evidence of fire in four or five places in the room.
The stock for the most part was in cases and covered up, so was not
badly damaged. The appraisers were engaged nine days. They found
the items set out in the former appraisement, but the quantities were
not the same. There was a shortage in the yardage. They would
find an original bolt of silk marked "105 yds." on the tag, and on meas
uring it would find only 55 or 60 yards. In at least a third of the cases
the tags had been torn off. As the result of the appraisement, the
sound value of the goods found was placed at $9,015.26, and the actual
value at $7,706.16, leaving $1,310.10 as the loss and damage under the
policies. Before Lowe's examination was concluded, he was stopped
by the court virtually taking the position that testimony which tended
to impeach the correctness of the appraisement made by Protter, or
to show there could not have been on hand at the time of the fire the
amount of goods Frotter claimed was on hand, was incompetent. Thus
the witness was not permitted to answer the question: "And in how
many cases did you find the yardage incorrect in the Frotter inventory?"
The court took the view that all testimony given by Lowe went to an
issue which would have to be tried somewhere else, namely, the amount
Frotter should recover on his policies; that the fact of holding policies
in solvent insurance companies to the amount of $35,000 raised a pre
sumption that that was valid insurance, and that whatever assets he
had when the fire occurred were prima facie covered by that insurance.
Accordingly, the court refused to permit the other appraisers, who.
along with Lowe, had gone over Frotter's stock of goods after the fire.
to testify, and, having thus excluded the evidence impeaching Frot
ter's statement and inventory, directed a verdict for the defendant, on
the ground there was no proof of his insolvency. We think the court
was palpably wrong in excluding the testimony offered and in directing
a verdict for the defendant. Because Frotter failed to produce his
inventory and books, it did not follow that his verbal statement of the
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amount of goods he had on hand at the time of the fire was conclusive.
His own appraisers first contradicted his statement, and impeached the
alleged inventory on which it was based, by making out a proof of loss,
which placed the sound value of the goods on hand at the time of the fire
at $26,000, instead of $43,000. The claim against the insurance com
panies based upon this appraisal amounted to about $18,000. It was
undoubtedly true, as the court suggested, that, having ascertained the
value of the goods on hand before the fire, the presumption was that the
policies, being in solvent companies, would make good the loss. But
conceding this, the question remained to be determined by the jury,
"What was the value of the stock on hand at the time of the fire?"
The proper proofs of this, to wit, the inventory and books, were not pro
duced, and in their absence it was necessary to resort to other testimony.
The method which Protter himself employed in preparing his proof of
loss was an appraisement which would not only ascertain the goods
on hand and their value, but serve as a basis for an estimate both of the
damage to them and of the amount and value of the goods totally de
stwyed. Certainly it cannot be contended that because Protter had
policies aggregating $35,000, and a fire took place in his store, therefore
it must be presumed that his claim against the insurance companies
amounted to the face of the policies. The policies were merely con
tracts to make good whatever loss or damage he might suffer by fire,
not exceeding $35,000. His claim must be measured and limited by the
extent of his loss and damage, and this obviously by the value of the
goods on hand when the fire broke out. If he only had $15,000 worth
of goods on hand, he could not be damaged to any greater extent. It
was therefore entirely competent to introduce testimony tending to
show that he ne>:er had on hand at the time of the fire $26,000 worth of
goods. Taking the character of the goods he dealt in, and which he
described, it was competent to show that there was not space enough
in his store to hold $43,000 worth of such goods. It was further proper
to show that Protter's appraisement was wrong, if not fraudulent; that
the quantities were overstated; that, instead of having on hand after
the fire $22,000 worth of goods, he only had $9,000 worth. The court
therefore erred in excluding the testimony referred to.

4. Protter stated that his accounts and bills receivable amounted to
$2.436.78. Lowe and the appraisers who worked with him ascertained
the goods on hand, after the fire, to be worth (sound value) $9,015.26,
and Protter's appraisers placed the value of the goods totally destroyed
at $3,180.00. These amounts aggregated $14,632.04, and it was con
ceded that Protter's liabilities amounted to $22,000. In view of this,
we think it was for the jury to determine whether Protter was insolvent
or not. The court erred in taking the case from the jury and directing
a verdict for the defendant.

The judgment of the court below is reversed.
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'ALDEN SPEARE'S SONS CO. v, IIUBINGER.

~Circuit Court of Appeals, Eighth Circuit. March 28, 1904.)

No. 1,978.

1. SALES-BREACH OF CONTRACT-DAMAGES-MARKET VALUE-SALE OF GOODS
REASONABLE'rum.

Where, on a breach of a contract of sale, the seller elects to sell the
property at public sale for the purpose of establishing its market value,
the sale, in order to be effective for that purpose, must be made within a
reasonable period after the buyer has broken his contract, and the seller
lllUSt exercise good faith and reasonable diligence to sell the goods for the
best price obtainable.

2. SAME-INSTRUCTIONS.
'Where, after breach of a contract for the sale of starch on July I, 1900,

the seller did not sell the starch for the purpose of establishing its market
value, until March, 1901, an instruction submitting the question whether
the sale had been made within a reasonable time, so as to be binding on
the buyer in an action for breach of contract, that the seller was required
to use diligence to sell it at the best possible advantage, within a reason
able time after notice to the buyer, and that it was for the jury to say
under all the circumstances whether the sale was made within a reason
able time, and that the fact that the buyer had some one representing
him at the sale could not be held to be an acquiescence in it, was proper.

3. SAME-CONTRACTS-PARTIES. '
Where in an action for breach of a contract for the sale of starch the

issue whether the starch was purchased by H. individually or by a cor
poration of which he was the president was properly submitted to the
jury, which was left at full liberty to determine the question according to
the evidence, as they saw fit, a statement of the judge in his charge that
he thought that neither of the parties was satisfied with a telephone com
munication between H. and plaintiff's agent, during which H. gave the
order, and that a letter written on behalf of the corporation the next day,
confirming the purchase, really formed the contract, was 'not error.

In Error to the Circuit Court of the United States for the Southern
District of Iowa.

This case was tried in the lower court on a complaint filed by the Alden
Speare's Sons Company, the plaintiff in error, which contained the following
allegations: "On or about January 5, 1900, plaintiff sold to defendant ten car
loads of wheat starch at the agreed price of 57'2 cents per pound f. o. b. Indi.an
apolis, Indiana, to be shipped on or before and after July I, 1900, to J. C. Hu
binger Company, Indianapolis, Indiana, as ordered by defendant. Said ten
car loads of starch to aggregate 381,710 pounds, and was of the value of $20,
994.05. Upon the sale of the said ten car loads of starch to defendant, plain
tiff purchased of the Crystal Springs Manufacturing Company, for the pur
pose of meeting its obligations to defendant, the aforesaid ten car loads of
starch. Defendant refused and declined to accept and receive the said ten
car loads of starch, and on or about the --- day of ---, 1900, notified
the plaintiff in writing not to ship said ten car loads of starch, and that he
did not want and would not receive and accept same. On or about the 16th
day of March, 1001, plaintiff, after due notice to defendant thereof at No.
369 Atlantic street, in the city of Boston, in the state of Massachusetts, sold
the aforesaid ten car loads of starch at public sale, upon and for defendant's
account, to the Liberty Oil Company at the price of four cents per pound, the
best offer received therefor, for the sum of $15,268.40. The cost of transport
ing the said ten car loads of starch to Indianapolis, Indiana, would have been
one-fourth cent per pound, or a total of $954.27. There is due plaintiff from
defendant the sum of $4,771.38 together with 6 per cent. interest from March
16, 1901. Wherefore plaintiff demands judgment against the defendant for
the sum of $4,771.38, together with 6 per cent. interest from date until paid,
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and costs of suit." 'rhe defendant, by his answer, averred, in substance, that
the starch in question was ordered by the J. C. Hubinger Company, a corpo
ration, and not by J. C. Hubinger individually; that on February 24, 1900,
the defendant and the said J. C. IIubinger Company notified plaintiff to make
no further shipments of starch, and cancel the order; that subsequently, on
or about April 20, 1900, they again notified the plaintiff that they did not de
sire any further shipments of starch under the aforesaid order, and that per
sonal notice was given to the plaintiff's agent in Chicago on or about the dates
last aforesaid that the J. C. Hubinger Company would not be able to take
the starch; that the plaintiff, when thus notified to cancel the order, made
no objection to the cancellation, and gave no notice that it would insist upon
the fulfillment of the order; that long afterwards, and on or about July 28,
1900, the plaintiff and the defendant settled certain litigation which was pend
ing between them in the courts of Iowa, and that at said settlement no notice
was given to the defendant that the plaintiff had a claim against the defend
ant or the J. C. Hubinger Company growing out of the cancellation of the
aforesaid order; that thereafter, on March 16, 1901, the plaintiff caused ten
car loads of starch, which it claimed to have sold to the defendant, to be re
sold on account of the defendant; that no proper or sufficient notice of the
sale was given to the defendant; and that the sale was not made in good faith,
or in such a manner as to bind the defendant. The case was tried to the jury
on the aforesaid issues, and resulted in a verdict in favor of the defendant
below, who is also the defendant in error here.

W. J. Roberts (Almon W. Bulkley and Bulkley, Gray & More, on
the brief), for plaintiff in error.

John E. Craig and Theodore A. Craig Games C. Davis, on the brief),
for defendant in error.

Before SANBORN, THAYER, and HOOK, Circuit Judges.

THAYER, Circuit Judge, after stating the case as above, delivered
the opinion of the court.

It will be observed that the complaint on which the case was tried
failed to show the market value of the starch at the time and place of
delivery. Neither did it contain an allegation that there had been a
decline in the market value of the commodity intermediate the sale
and the time of delivery, nor an express allegation that the plaintiff
had sustained damage. The action seems to have been brought on the
theory that it was sufficient to allege that at the sale made in Boston in
March, 19°1, nearly nine months after the time of delivery specified
in the contract, the starch did not bring as much as the contract price,
and that this allegation alone entitled the plaintiff to recover the dif
ference between the contract price and the price for which it had been
sold. Counsel for the plaintiff in error concede that the damages re
coverable for the breach of a contract of sale is the difference between
the contract price and the actual market value of the commodity at
the time and place of delivery. They contend, however, that when a
contract of sale is broken the vendor may sell the article for the purpose
of establishing its market value; that the market value may be proven
in this way as well as by the testimony of witnesses, and that the sum
bid for the starch at the public sale in Boston in March, 1901, was prima
facie evidence of its value when the contract was broken, and that it
showed a decline in the market value, and consequent damage.

Assuming, without deciding, that there might have been a recovery
of substantial damages although it was not expressly alleged that the
market value of the starch at the time and place of delivery was less
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than the contract price, and although it was not expressly alleged that
the plaintiff had sustained damage; and assuming farther that a vendor
of merchandise, if the vendee declines to accept it, may cause the same
to be sold for the purpose of establishing its market value-still, when
property is thus sold by the vendor to establish its market value, the
sale must be made within a reasonable period after the vendee has
broken his contract, and in making the sale the vendor must exercise
good faith, and do whatever may be done in the exercise of reasonable
diligence to make the property sold bring the best price. Moore v.
Potter, ISS N. Y. 481, 487, 50 N. E. 271, 63 Am. St. Rep. 692; Tripp
v. Forsaith Mach. Co., 69 N. H. 233, 45 Atl. 746; Brownlee v. Bolton,
44 Mich. 221, 6 N. W. 657; McCombs v. McKennan, 2 Watts & S.
216,37 Am. Dec. 505; Mechem on Sales, § 1650. In the case in hand
it was the function of the jury to decide whether the starch in question
was sold by the plaintiff company within such a reasonable period of
time after July I, 1900, and under such circumstances, as would war
rant them in finding that the price bid at the sale was the fair market
price of the starch at that time and nine months previously-that is
to say, when the contract was broken. This question was in fact sub
mitted to the jury. With reference to this phase of the case the trial
court charged the jury as follows:

"Now, then, what is a reasonable time, so far as this case is concerned, is
at least a question of fact for you, gentlemen. Here is a starch manufactured,
it seems, .from flour; possibly some other ingredients; I do not know as to
that. They must offer it upon the markets if it is already manufactured.
'l'hey must use diligence to sell it at the best possible advantage, and. if they
intend to make a public outcry, and if it is sold at such a sale as that, within
a reasonable time, they must give Mr. Hubinger notice that they intend to
hold him for the difference between the contract price and what it sells for,
so that he can do what to him seems proper to protect himself. The evidence
is without conflict that there was no notice given until some time the next
March. Now, that is a question for you to say, under all the circumstances,
was that within a reasonable time? And, if not, then this auction sale in this
bUilding in the city of Boston would in no wise be binding upon Mr. Hullinger.
The fact that he had some one there representing him will not be an acqui
escence in it, because he would have a right to see what was going on; and if
you find that that was an unreasonably long time after this contract had been
canceled, then that auction sale would in no wise be binding upon Mr, Hu
binger in fixing the amount of damages."

This instruction is criticised as having been erroneous. It is said
that, if the sale of the starch was made within a reasonable time after
the defendant had declined to accept it, the price which it brought
was conclusive evidence of its market value at the time of the breach,
and that, although the vendor may have suffered an unreasonable
time to elapse before exposing it to public sale, yet the price bid for
it at the sale was at least prima facie evidence of its value during the
preceding nine months, and that the trial court erred in not instructing
the jury to that effect. We are unable to assent to that view. If
a vendor resorts to the expedient of selling property which the vende~

has declined to accept, for the purpose of establishing its market value
and the amount of his damages, he should do so within a reasonable
period after the contract is broken. When the vendor retains the prop
erty sold for months after the vendee has declined to accept it, and then
exposes it to sale, the law will hardly indulge in the presumption that
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the value of the article has remained stationary in the meantime, and
that the price realized is a fair test of the value of the article at the time
of the breach. We are of opinion, therefore, that the trial court was
right in directing the jury that the price which was bid for the starch
in Boston in 1901 would not be binding on the defendant in fixing
the amount of the damages, provided the jury found that the sale was
not made within a reasonable time after July I, 1900. The plaintiff
company made no attempt to show that it had sustained damage other
wise than by proving that at the public sale in March, 1901, the starch
had been sold to the highest bidder at 4 cents per pound, which
was I ~ cents per pound less than the contract price. It seems to have
relied for a recovery exclusively upon this evidence, and as the jury,
acting under the instruction above quoted, most likely found that the
sale was not made within a reasonable period, and was not binding
upon the defendant for the purpose of fixing the amount of the plain
tiff's damages, there was in fact no evidence before the jury which
would have warranted them in finding that the plaintiff company had
sustained any substantial damage such as could be recovered from the
defendant.

The pleadings in the case presented another issue of fact, namely,
whether the contract for the sale of the starch was made by Hu
binger individually or with the J. C. Hubinger Company, and it is
claimed that the trial court practically withdrew this issue from the
jury by directing them that the contract was made with the com
pany, and not with Hubinger. The record discloses that the order
ior the starch was first communicated over the telephone by Hubinger
in person to the plaintiff's agent in Chicago, Ill., on January 5 or 6,
1900. At the conclusion of the message there was some difficulty with
the wires, but Hubinger was understood to say that he would write
to the agent that night. A letter was written that night or the follow
ing morning, and mailed at Keokuk, Iowa, where Hubinger resided,
and where the J. C. Hubinger Company was also located and engaged
in business. This letter was as follows:

"Keokuk, Iowa, Jan. 6, 1900.
"Alden Speare's Sons Co., Chicago, IlL-Gentlemen: • • • You can book

our order for 10 cars of wheat starch to be delivered between now and July
1st., allowing us 60 days time on each car, which time is the dating that we
have to allow on our bills.

"I was adding this clause when phoning you in Chicago, but was cut off, so
thought you might not have caught that part of the conversation. It is under
!:'tood of course that the starch is to be thin boiling pure wheat starch and first
class in every respect.

"Very truly, J. C. Hubinger Co."

At the commencement of his charge, in reviewing, in a general way.
the circumstances under which the contract was made, the trial judge
remarked casually, "So I think it is fair to say that, in view of the fact
that neither of the parties were satisfied with the telephone talk, that
this letter of the next day really forms the contract." Afterwards,
however, the question whether the contract was made with Hubinger
individually or with the Hubinger corporation, of which he was presi
dent, was submitted to the jury in the following language:

"It is claimed by the defendant that this contract was made by the Hubinger
Company, a corporation. If that is true, then in no event can there be any
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recovery by the plaintiff in this case. Mr. Horr, the representative of the
plaintiff, says he understood, not only from past dealings, but from this con
versation on the telephone on the 5th of January, that it was Mr. Hubinger
as an individual. The letter here would indicate that it was done by the
corporation. One of the letters of cancellation, or which is offered and con
tended to be a cancellation, on the 24th of February, is likewise signed by
the corporation. '.rhe second letter of April 20th is signed by Mr. Hubinger
!is an individual. So that is one question of fact you gentlemen will deter
mine--with whom was this contract made by the plaintiff, with the Hubinger
corporation or with :\11'. Hubinger as an individual? Because it makes no
difference who they are in this corporation. So far as we know, Mr. Hubinger
mayor may not have owned all tbe stock. He mayor may not have been the
controlling officer. But if by the corporation, he, as an individual, under the
laws of Iowa, would not be responsible for the corporation; at all events so
far as this case is concerned. So you will determine that in your own mind,
and if you find that it was by Mr. Hubinger as an individual then you will con
sider tbe case without reference to that question. If you find it was by the
Hubinger corporation, J'our verdict will be for the defendant."

It is manifest, therefore, that the question whether the contract for
the sale of the starch was made with the defendant as an individual or
with the corporation of which he was president was submitted to the
jury, and there seems to be no substantial basis for the contention that
this issue was withdrawn from their consideration. The remark that
was made by the trial judge at the commencement of the charge
amounted to no more than an expression of opinion, but, as the jury
were subsequently left to determine the issue as they thought proper,
the plaintiff company has no just ground for complaint, since a trial
judge is always at liberty to express his opinion on any issue of fact
which arises in a case, provided the jury is ultimately left at full liberty
to determine it.

After a careful examination of the record and the briefs, we have
reached the conclusion that the jury must have found either that the
plaintiff company had not sustained any damage in consequence of the
alleged breach of the contract, or that the contract was in fact made
with the J. C. Hubinger Company, and not with the defendant. The
verdict can be accounted for, we think, on no other ground, and in our
judgment these issues were properly submitted to the jury. The plain
tiff company did not ask the trial judge to declare that it was, in any
event, entitled to recover nominal damages, nor is this court asked to
reverse the judgment below for that reason.

Under these circumstances no sufficient reasons exist for the reversal
of the judgment below, and it is accordingly affirmed.

CECIL v. AMERICAN SHEET STEEL CO.

(Circuit Court of Appeals, Sixth Circuit. May 5, 1904.)

No. 1,231.

1. MASTEB AND SERVANT-}IINEs-TnmERS-DuTY TO FURNISH-STATUTES.
Rev. St. Ohio 1892, § 6871, requires the owner or operator of every

coal mine to keep a supply of timber constantly on hand, and to deliver
the same to the \yorking place of the miner, and declares that no miner

. shall be held responsible for accidents which may occur in the mine
wbere the provisions of such section are not complied with. Held that,
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since the act did not define the degree of care required of the mine owner
In providing timber, such care must be determIned by the principles of
the common law.

2. SAME-INJURIES TO MINER-FALLING ROCK-DEFECTIVE TIMBERS.
Where a miner was struck by a rock falling from the roof of the mine

by reason of the alleged insufficiency of a timber cap furnished to sup
port the roof, plaintiff, in order to recover, was not required to establish
demonstratively that the stone would not have fallen, except for the
defective condition of the cap, but was only required to introduce proof,
direct and circumstantial, sufficient to show that the stone would prob
ably not have fallen, except for the breaking of the defective cap.

3. SAME-PROXIMATE CAUSE-QUESTION FOR JURY.
In an action by a miner injured by the falling of a stone from the

roof, whether the alleged defectiveness of a pillar cap furnished to sup
port the roof was the proximate cause of the accident held a question
for the jury.

In Error to the Circuit Court of the United States for the Eastern
Division of the Northern District of Ohio.

This suit was instituted in the court of common pleas for Tuscarawas
county, Ohio, to recover damages for a personal injury suffered by plaintiff
in error while in the employment of the defendant in error as a coal miner.
The action was removed into the Circuit Court of the United States for the
Eastern Division of the Northern District of Ohio, held at Cleveland. On
the trial of the case, and when all the evidence was in, the court, on motion,
directed a verdict for defendant, on which judgment was entered. Excep
tions were duly taken, and, to revise the judgment, the case is brought to
this court on writ of error.

The work in which the plaintiff was engaged at the time of the accident
which caused the injury was that of removing or mining pillars of coal left
in branch or side entries to the main entry of what is called a "drift mine"
belonging to defendant. As side entries were made or driven, in the prog
ress of the work, large pillars or blocks of coal were left to support the slate
or soapstone roof of the entries left by mining and removing the coal on all
sides of these pillars. When finally these entries were extended as far as
the coal justified, and it was determined to abandon them, the pillars of coal
were mined and removed. The plaintiff was engaged in mining one of these pil
lars, and had been engaged in that particular work for two weeks. While doing
this work, it was the miner's duty to prop and support the roof of stone or slate
by timber posts placed in an upright position, with a cap piece fixed against the
roof. 'These posts were about 4 inches in diameter, with caps 6 inches wide,
18 inches long, and about 1l,6 inches thick. These timbers were sent to the
miners in the entries, and each miner did his own propping. The miner
was furnished with the usual miner's lamp, of about three candle power.
On the day of the accident, plaintiff had, on going into the mine, examined
or "sounded" the roof in the usual way, and placed in position, as usual,
three posts, with caps, from timber furnished and placed conveniently close
by the master. After proceeding two hours or more with the work, a piece
or slip of stone fell from the roof above. where the mining had just been
done, striking plaintiff, and infiicting serious injury. This slip or block of
stone weighed about 500 pounds, was 3 feet long, 8 inches wide, and 8 inches
thick in the middle, from which it sloped towards the ends, at which it was
wedge-shaped.

'l'he plaintiff's case is stated In the petition as follows:
"That, as a part of his duties as such coal miner, he was required to, and

did, perform the work of taking out pillars or posts of coal between rooms
in said coal mine; and he was also required to keep the roof of said coal
mine, at or near where he was working, propped with posts, or timbers and
caps, so that said roof would not fall in, thereby endangering the life or
limbs of himself or other employes of the defendant.

"Plaintiff further says that it was the duty of the defendant at all times
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to furnish plaintiff, at his working place in said coal mine, with good, sound,
and substantial timbers and caps, with which to keep said roof propped in
a safe and sufficient manner, but the defendant, disregarding its said duties
in the premises, at the time hereinafter stated, wrongfully, carelessly, and
negligently failed to furnish plaintiff with good, sound, substantial timbers
and caps, as it was bound to do, and avers that one of the caps furnished
by the defendant to plaintiff, to be used in propping the roof at or near where
plaintiff was working in said mine, and so used by the plaintiff, was nn
sound, rotten, and defective, and wholly unfit for the purposes for which
the same was intended, as defendaut well knew.

"Plaintiff further avers that on or about the 11th day of November, 1001,
while so engaged as a coal miner in said defendant's said mine, said rotten
and defective cap broke and gave way, and caused the roof of said coal
mine, at and near where plaintiff was at the time working, to fall in, by
reason whereof a large stone, with slate, etc., fell on plaintiff, striking plain
tiff on his back, and on the spinal column thereof, fracturing the vertebrrr
of plaintiff's spinal column, by reason whereof plaintiff's spinal column aIHI
nervous system has been permanently injured, and plaintiff has ever sinc(~

been sick, lame, and diseased.
"Plaintiff avers that said injuries were caused without any fault or neg

lect on his part, but wholly on account of the carelessness and negligence of
the defendant; that plaintiff had no knowledge whatever that said cap was
unsound or defective or rotten; that he used all the timbers and caps fur
nished him at the time by the defendant to prop said roof; and that, before
using the same, he used ordinary care to determine whether the same was
sound and fit for the purpose intended."

There was evidence to show that the posts and caps were properly set,
in the usual way. About four or five inches of one end of the stone slip
which fell rested on the end of the post cap, as appeared by the opening in
the roof left by the faIling stone. The evidence tended to show that the
piece of the cap which broke off was five or six inches long, and was de
fective, "by being worm;r," and was somewhat decayed from exposure to
weather, or, as the witnesses say, was "brash wood," and was partly rot
ten. The break in the cap was a square break across the grain.

The view of the learned judge below appears In the peremptory instruction
to the jury, which, taken from the record, is as follows:

"It must be shown, as a part of the plaintiff's case on this theory, that
this rock would not have fallen, except for the rottenness of this cap. Now,
that is not shown. It is guessed at. It is surmised. But there is the evi
dence that it was supported by the coal under it, and that, when the coal
was removed, it fell, and that it was of certain dimensions and weight. It
would be extremely improbable that a board four inches long was destined
to support a 500-pound stone of those dimensions. And under the consider
ation of the testimony, that there is an insufficient amount to show that the
condition of the board that broke was the proximate cause of this accident.
I cannot escape from the first conclusion that I came to-that it is not shown
in such a way but what the court will be bound to set aside a verdict, if the
jury said that was the occasion of the accident. And therefore a verdict is
directed for the defendant."

Section 6871 of the Revised Statutes of Ohio of 1892, cited as having a
material bearing on the ease, is as follows:

"The owner, agent or operator of every coal mine shall keep a supply of
timber constantly on hand and shall deliver the same to the working place
of the miner and no miner shall be held responsible for accidents which may
occur in the mine where the provisions of this section have not been com
plied with by the owner, agent or operator thereof."

Foran, McTighe & Gage and T. H. LoUer, for plaintiff in error.
E. K. Wilcox, for defendant in error.
Before LURTON and RICHARDS, Circuit Judges, and CLARK,

District Judge.
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CLARK, District Judge, after making the foregoing statement, de
livered the opinion of the court.

After this somewhat full statement of the case, it does not seem to
require extended discussion. It is very clear that this statute imposes
on the owner or operator of a coal mine the duty to keep constantly
on hand a sufficient supply of timber, without undertaking to declare or
define the degree of care which the mine owner or operator must exer
cise in that regard. The degree of care, therefore, which must be exer
cised, is left to be determined on common-law principles, and this statute
may therefore be put aside without further discussion.

As will appear from the comments of the court below in giving a
peremptory instruction for defendant, the ruling was based upon two
grounds; the first being that it was necessary for plaintiff to show "that
this rock would not have fallen, except for the rottenness of this cap,"
and, second, that the breaking of the board was not shown to have been
the proximate cause of the accident.

In regard to the first proposition, the remark of the court was:
"Now, that is not shown. It is guessed at. It is surmised." It is
not altogether clear, in view of this language, what was the extent and
character of the evidence which it was thought would be necessary to
establish a prima facie right to recover. If it had been regarded as
legally permissible for the plaintiff to establish by testimony reasonable
grounds of presumption or probability as to the cause of the accident,
and for the jury to infer from such evidence, direct and circumstantial,
that the slip of stone would probably not have fallen, except for the
breaking of the defective timber, and that the breaking of the timber
support was therefore a proximate cause of the accident, it is very diffi
cult to conceive that it would not at once have been recognized that the
question was one of fact, and, as such, required submission to the jury
for determination. The view, if entertained, that the plaintiff must, in
order to recover, show positively that "this rock would not have fallen,
except for the rottenness of this cap," was to require an impossibility.
In the very nature of the case, it could never be established dem
onstratively that the stone would not have fallen, except for the rot
ten condition of the cap. The case could be determined and disposed
of only on the reasonable and stronger probabilities of the situation in
the light of all the attending circumstances and conditions. The ques
tion was largely one of opinion, based on such justifiable inferences as
might be drawn upon reasonable grounds from the facts found by the
jury, so far as these were disputed. Such conclusions as might be
reached were conclusions of fact, however, and not of law. The issue
was one of fact, to be disposed of in a practical and substantial way,
and not on the purely speculative theory whether the stone slip might
have become loose, and might have fallen, regardless of the fact that
the post cap was rotten, or if it had been sound. The proposition that
the breaking of the defective timber was the proximate cause of the
faIling of the stone and of the accident was necessary for the plaintiff
to establish, not demonstratively or conclusively, so as to exclude doubt
or denial, but probably, and this probability should, on the whole of the
evidence, outweigh, by a fair preponderance, the evidence in favor of
any other view or probability. Just what caused the stone to fall is

129F.-35
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a question which admits of only an answer in its nature a probability,
and involving, in its last analysis, to an extent, matter of opinion.
There was certainly evidence tending to show that the breaking of the
supporting cap timber caused or permitted the stone to fall.

One of the witnesses in the case (Opphill, a miner of 20 years' ex
perience) was required by the court to express an opinion as to the cause
of the falling of the stone, as will appear in the following questions and
answers:

"Q. And where was that stone before it fell, with reference to this cap
which you say broke? A. Up in the roof. Q. Was any portion of that stone
over the piece before it fell? . A. It was about half. Q. By the Court:
Half of the stone? A. No; just the edge. Q. Just the edge of the stone
was over the cap? A. Yes, sir. Q. The rest of the stone was not supported
at all? A. I couldn't tell that Q. There was nothing there to support it,
was there? A. No, sir; I don't suppose there would be. Q. Now, what do
you say, Mr. Opphill? Did the stone break the cap, or the cap break and
let the stone fall? A. The cap broke and let the stone fall. Q. What broke
the cap? A. The stone, I reckon. Q. And just one edge of that stone-not
more than four inches-could be over that cap, and the rest of that whole
big stone was outside? A. Yes, sir. Q. Can you tell us what proportion of
the weight of that stone would rest upon that cap, before it fell, from the
position which you say it occupied? A. You mean the weight of the rock?
Q. By the Court: How much of the weight of the rock was on this piece
of cap before the stone fell? If it weighed 500 pounds, how much weight
of that 500 pounds was on the cap? A. Just the edge of it. Q. How much
of the weight would be on that cap: A. I couldn't tell."

So, too, in the testimony of plaintiff, Cecil, the following questions
and answers occur:

"Q. Now, you may state what happened, if anything, as you were there
working: A. The timber broke and let the roof cave in on me. The cap
brolce. Q. By the Court: What timber? A. The cap on top of the post."

Besides this, there were all the particular circumstances of the situa
tion for consideration, such as the extent to which the stone slip pro
jected over on the edge of the supporting cap or board, and the weight
which a board or timber of that thickness, if sound, would probably
have supported, and the extent to which this support would have
tended to prevent the falling of the stone, the distance to which the
stone had been cut away from the prop, and other like circumstances.

In view of the entire evidence found in this record, we know of no
doctrine or principle which would sustain the view that, as matter of
law, the testimony was insufficient to go to the jury upon the question
as to whether the stone slip would have fallen, except for the defective
condition of the post cap. We think this was a question of fact on
which the plaintiff was entitled to go to the jury.

In the case of Choctaw, Oklahoma, etc., R. R. Co. v. Holloway, 191 U.
S. 334, 24 Sup. Ct. I02, 48 L. Ed. 2°7" the testimony showed that an en
gine was being run backward at night by the engineer and fireman,
when, on coming upon a trestle, the engine collided with a horse upon
the trestle and was derailed, and the fireman caught between the tank
and engine, and seriously injured. The engine was not equipped with
brakes. There was evidence that the engine could have been stopped
more quickly with brakes than without them. One ground on which the
charge of negligence was founded was the fact that, when the engineer
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discovered the horse, he applied the brakes on the tender successfully,
but this was without effect on the engine, which was forced, with its
weight and momentum, against the tank or tender. In disposing of
the ground on which the defense rested, the court, by Mr. Justice Peck
ham, said:

"It is insisted, however, on the part of the defendant, that the court erred
in not holding that the absence of brakes on the engine was not the proxi
mate cause of the injury, that the presence of the horse on the trestle was
the proximate cause of derailing the tender and engine, and that the com
pany was not guilty of any negligence by reason of which the horse came
upon the trestle. We think this claim is unfounded, and 'that the proximate
cause of the injury, within the meaning of the law, was the absence of the
brakes on the engine. At any rate, there was evidence which made it a
question for tlJe jury to say whetlJer the accident would have happened if
there had been brakes on the engine, in good order and fit for use. It may
be assumed that there was no negligence on tlie part of tlie defendant, by
reason of which the horse came upon the trestle, and that it was not, there
fore, responsible for any damage of wlJich the horse was the sole and prox
imate cause. We think one proximate cause of the accident was the ab
sence of the engine brakes. The purpose of a brake is to stop the engine
more promptly than can be done without it, and, if there had been a brake
on the engine, it would, if used, have probably prevented the accident. At
any rate, there was evidence to that effect. 'The absence of a brake, which,
if present, would have prevented the accident, was therefore a proximate
cause thereof."

To same effect is the opinion of this court in Postal Tel. Co. v. Zopfi,
73 Fed. 609, 19 C. C. A. 605.

As will be perceived, it was adjudged that the proximate cause of
the accident was a question for the jury, in the consideration of which
the jury might infer that, "if there had been a brake on the engine,
it would, if used, have probably prevented the accident." (Italics in
all quotations ours.) In respect of both points, the ruling is, in princi
ple, opposed to the views expressed by the court below on facts similar,
in substantial effect and bearing, to those found in this record. In rela
tion to these points, the case of Mexican Cent. Ry. Co. v. Murray, 102
Fed. 264,42 C. C. A. 334, is also instructive.

It is well·settled, and not denied, that, in a case like this, where the
servant does the constructive work on an appliance, such as these props,
for his own safety, the master's duty is to exercise reasonable care to
furnish sound and suitable material and timber for the work, and to
make reasonable and proper inspection in that regard. Mexican Cent.
Ry. Co. v. Murray, 102 Fed. 264; 42 t. C. A. 334; Texas & Pacific
Railway v. Archibald, 170 U. S. 665, 18 Sup. Ct. 777, 42 L. Ed. lI88,
and cases cited.

In the court below, the point whether the defect, if one, was latent
or patent, seems to have entirely escaped attention. This is an embar
rassing difficulty in the case. Of course, if the defect in the post cap
was patent, or such as should have been discovered by reasonable and
ordinary inspection, the master would be liable; otherwise not. A
brash or defective condition of the timber might be discovered after it
was broken across the grain, and thus exposed, which would not be
previously discoverable by ordinary and reasonable inspection. It is
impossible to deal safely or intelligently with this phase of the cnse,
although the qu~stion is suggested by what is found in the record. The
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point can be properly considered and disposed of on a new trial only.
The argument for defendant in error is, in part, devoted to an effort

to show that the contributory negligence of the plaintiff was so con
clusively and plainly evident as to make it a question of law for the
court, and it is sought to sustain the ruling in the case on that ground.
This defense, however, if relied on, obviously presents an issue of fact
to be submitted to the jury.

Our conclusion being that there was error in the withdrawal of the
case from the jury, it results that the judgment is reversed, and the case
remanded, with directions to set aside the verdict and award a new trial.

HUNTZICKER v. ILLIKOIS CENT. It. CO.

(Circuit Court of Appeals, Sixth Circuit. May 9, 1904.)

No. 1,267.

1. MASTER AND SERVANT-FELLOW SERVANT-EMPLOYMENT.
Deceased, a young man, desiring railroad employment, applied to de

fendant's trainmaster, with whom it was agreed that deceased should
go on the road, and learn by observation and practice the duties of a
flagman, to which end the trainmaster gave him a permit, directed to
defendant's freight conductors, to allow him to ride on freight trains in
the district, and acquire familiarity with the business. Deceased was
instructed in the duties of a flagman, and performed such duties undel"
the direction and control of the conductors of the trains until on the
day of his death, as he was traveling on a freight train to his train
master's station to be examined, he was killed, while asleep (with the con
ductor's assent) in the caboose, by a rear end collision. Held, that de
ceased, while engaged in such work, was a servant of defendant, and
a fellow servant of those by whose negligence he was killed.

In Error to the Circuit Court of the United States for the Western
District of Tennessee. .

Bell, Terry & Bell, for plaintiff in error.
Fentress & Cooper and Cooper, Hirsh & Cooper, for defendant in

error.
Before LURTON, SEVERENS, and RICHARDS, Circuit Judges.

SEVERENS, Circuit Judge. The plaintiff's intestate, Fred Fereday,
a young man desiring employment in the train service of the defendant,
applied to the trainmaster on one of its divisions therefor, and, it ap
pearing that he had not had sufficient experience to qualify him for the
service, it was agreed that he should go upon the road and learn by
observation and practice what the duties of a flagman were, and gain
the necessary experience to qualify him. To this end the trainmaster
gave him the following permit:

"Fulton, Ky., May 14, 1902.
"Freight Conductors, Fulton District:

"Allow the bearer, Fred Fereday, to learn the duties of flagman on Fulton
District. Good thirty days. O. M. Sewall, Trainmaster."

'\[ 1. Who are fellow servants, see notes to Northern Pac. R. Co. v. Smith,
8 C. C. A. 668; Canadian Pac. Ry. Co. v. JOhnston, 9 C. C. A. 596; Flip·
pin v. Kimball, 31 C. C. A. 286.
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Thereupon Fereday, using the permit, went upon various freight
trains moving over the road, seeking to acquire familiarity with the
business. He observed and inquired about the methods of the business,
and was instructed therein, and participated in the performance of the
duties of flagman under the direction and control of the conductor of
the train. On June 3, 1902, Fereday having expressed a desire to be
examined in respect to his proficiency, the trainmaster indicated that
if he would come to his office he would examine him. A message
to that effect was delivered to Fereday, who thereupon left the train
on which he then was, and took another freight train moving to the
destination where the trainmaster's office was located. On this train
he used his permit, and continued his pursuit of information, and to
some extent his practice of executing a flagman's duties. While on
the way, being tired, he obtained the conductor's consent that he lie
down in the caboose and sleep awhile. This he did, and while he was
asleep a train coming up from behind negligently ran into the caboose,
crushing it, and killing him instantly. Upon proof of these facts by
the plaintiff, and of which there was no dispute, counsel for the de
fendant moved for a peremptory instruction by the court that the jury
should find for the defendant, upon the ground, as we gather, that Fere
day was a fellow servant with those by whose negligence he was killed.
The request was granted, and a verdict was rendered for the defendant,
and judgment accordingly.

The decisive question in the case is whether Fereday was a servant
of the defendant at the time he was killed. Ii he was, he was a fellow
servant with those whose negligence caused his death, and the defend
ant would not be liable. Oakes v. Mase, 165 U. S. 363, 17 Sup. Ct.
345,41 L. Ed. 746; New England R. R. Co. v. Conroy, 175 U. S. 323,
20 Sup. Ct. 85, 44 L. Ed. 181. If he was a mere licensee, in the enjoy
ment of a privilege accorded him by the defendant, he was not a fel
low servant, and the plaintiff was entitled to recover. As there was
no controversy over the facts, the question became one of law, and the
court performed a duty of its own in deciding it. The agreement be
tween the parties, reduced to its elements, was that the defendant was
to furnish the plaintiff the facilities for qualifying himself for the duties
of a flagman; that is to say, it was to give him instruction and transpor
tation over its road; not such transportation as is due to a passenger,
but such as is ordinarily incident to the operation of freight trains by
men in that service. In consideration of this, Fereday was to perform
such elementary and simple service as he was capable of under the di
rection of the conductors of trains. If this were doubtful, the subse
quent conduct of the parties confirms the construction of the contract
above stated. As there was no contract for his ultimate employment as
a flagman, the defendant would receive and did receive no other con
sideration for the privileges granted to Fereday than such services as
he would render while in the enjoyment of them. It is quite true that
he was not obliged to continue his relation to the company for any
definite length of time or continuously during the time for which the
privileges were granted; but while he did avail himself of them and was
receiving the benefit he was under a duty to perform the service ex-
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pected of him. Probably the service was not of much value, but, such
as it was, it necessarily brought him into association and co-operation
with the other servants employed in moving the trains. The rule ap
plicable to the relation of fellow servants rests upon the idea of such
voluntary association and co-operation and the assumption of the risk
arising therefrom. He was enjoying the privilege and rendering the
service at the time when he lost his life. vVe have no doubt of the cor
rectness of the proposition contended for by counsel for the plaintiff
that one who, for his own purposes, and by consent of another, assists
that other in facilitating the discharge of a duty owed to himself, cannot
be regarded as a servant of the other. Holmes v. N. E. Ry. Co., Law
Rep. 4 Exch. 254; Wright v. London & N. W. Ry. Co., L. R. 2 B. 252.
The Wright Case, which is especially relied on for the plaintiff, has
always been regarded as an authority of great weight, having been de
cided in the Court of Appeal, consisting of Lord Coleridge, C. J.. James,
Mellish, and Baggally, L. JJ., and Cleasby, B., who also participated in
the Holmes Case. In that case the consignee of a heifer, with the
consent of the company, and for the purpose of saving delay, assisted
the company's servants in shunting the car in which the heifer was
shipped upon a side track for delivery, and while doing this was in
jured by the negligence of the company's servants. It was held that
he was not a servant of the company, and was not affected by the rule
applicable to fellow servants. The decision turned upon the fact that
the plaintiff was engaged in furthering his own interest by hastening
the unloading of the animal. This was also the ground on which the
Holmes Case was decided. That doctrine rests upon the ground of
the interest of the party in the ultimate object and result of that which
the party does, and not an interest which he has in the mere doing of it.
In all cases of service done for hire the workman has an interest in do
ing his work, because his wages depend upon it; but he has no inter
est in the result of his work. On the other hand, the party who, in his
own interest, assists in, or even himself wholly performs, a duty of the
other, takes no account of his own endeavor as one of service, and ex
pects no reward from the other party for it. He regards only his own
advantage in having it accomplished. This distinction, though some
times said to be acute, is yet clear enough, and runs through all the
cases which have traced to its origin the line of demarcation between a
service rendered to another in an employment, and one which, though
helpful to another, is performed for the purpose of promoting one's
own interests. There are cases which hold that it is not even necessarv
that one volunteering to assist the servants of their employer should
have the expectation of reward, if he has no interest in having the thing
done, in order to constitute him a fellow servant. These cases go up
on the ground that the party joined the servants, and was doing what
he did in the assumed relation of a servant, and consequently took the
risk of the negligence of his fellow servants. Degg v. Midland Ry.
Co., I Hurls. & Norm. 773, is a leading case of this class, where a by
stander volunteered to assist the company's servants in moving a turn
table, and was injured by their negligence. It was held he could not
recover. A similar case is Potter v. Faulkner, 3 B. & S. 800. But
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that class of cases is not quite pertinent here, except that they mark the
distinction on which the Holmes and Wright Cases, supra, were de-
~~ .

Applying the controlling principles which we have indicated to the
present case, it seems clear that Fereday at the time of his death was a
servant of the defendant. He was enjoying the privilege for which he
served. He was under the control of the defendant, and the company
would undoubtedly have been responsible for the manner in which he
performed his service; and, what is more important, under the test
above stated he had no interest whatever, other than that which any
servant has in the result of his service, in the consequences of the dis
charge of his duties. We are therefore of opinion that the court did
not err in its direction to the jury.

The judgment must be affirmed, with costs.

O'HARA v. UNITED STATES.

, \UlrcUlt Court of Appeals, Sixth Circuit. May f. 1904.)

No. 1,265.

L USE OJ!' MAILS-SCHEMlC TO DEFRAUD-INDICTMENT.
In a prosecution for using the mails in furtherance of a scheme to de

fraud, in violation of Rev. St. § 5480, as amended by Act March 2, 1889,
c. 393, 25 Stat. 873 [D. S. Compo St. 1901, p. 3696], it is lSufficient to charge
that the defendants, having devised or intending to devise a scheme to
defraud, to be executed by t!:le use of the mails, did, in the execution
of such fraudulent scheme, deposit for transmission a letter in some post
office.

2. SAME-TIME.
Where an indictment charged that on May 21, 1902, defendants de

vised a scheme to defraud, described in detail, and in conclusion allegeC'
that defendants did then and there, in the execution of 8uch scheme,
place in the mails at C. a ietter, a copy of which was set out, which
letter was dated on May 21, 1902, and addressed to H.,' one of the per
sons it was averred the scheme was devised to defraud, was sufficiently
definite as to time, though there was an averment in the body of the
indictment that defendants intended to obtain from H. and others, be
tween January 1, 1902, and May 23, 1902, large sums of money, etc.,
since such allegation, being nonessential, might be rejected as surplus
age.

S. SAME-EXECUTION OF SCHEME-IMPOSSIBILITY.
In a prosecution for using the mails with intent to defraud, in fur

therance of a scheme devised by defendant, as an alleged turf commis
sioner, to pay large returns for money to be used in betting on horse
races, the fact that the scheme was impossible of execution on its face
was immaterial.

4. SAME-GAMBLING TBANSACTION-ILLEGALITY.
In a prosecution for using the malls in furtherance of a 8cheme to

defraud by the paying of large returns for money to be used in betting
on horse races, the fact that such scheme involved a gambling transae-

"if 4. Nonmailable matter in furtherance of fraud. &ee note to TlPwlons v.
United States, 30 C. C. A. 86.
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tlon torb1i!den by the laws ot the state where it was devised and where
defendants resided was immaterial.

Iii. SAME-CRIMINAL LAW-WITNESSES-NUMBER-LIMITATION.
Under Rev. St § 878 [U.S. Comp. St. 1901, p. 668], authorizing the

court in a criminal· case to direct witnesses to be subprenaed for defend
ant at the government's expense under certain circumstances, it was
within the discretion of the trial court to limit the number of defend
ant's witnesses to be so subprenaed to four on each particular point
named in defendant's prrecipe.

6. SAME-ARRAIGNMENT-PLEA.
Where defendant was arraigned and pleaded "not gulIty," but there

after obtained leave to withdraw his plea and file a motion to quash
the indictment and a demurrer thereto, which was thereafter overruled,
whereupon he went to trial, the withdrawal of the plea of not guilty
was provisional only, and it was not material that a plea of "not guilty"
should be again entered of record.

T. SAME-VARIANCE.
In a prosecution for using the mails in the furtherance of a scheme

to defraud, alleged to have been devised on May 21, 1901, evidence of
similar transactions occurring prior to such date was properly admitted
as showing the nature of the scheme in which defendant was engaged
in executing when he mailed the letter to the person specified in the
indictment.

S. SAME-EVIDENCE.
In a prosecution for using the malls with Intent to defraud, loose

sheets of paper containing figures with reference to defendant's business,
which he could not identify or explain, not appearing to be either orig
inal records or copies thereof, were properly excluded.

In Error to the District Court of the United States for the South
ern District of Ohio.

The plaintiff in error was indicted and convicted ot violating section
5480 of the Revised Statutes ot the United States, as amended by Act March
2, 188n, c. 393, 25 Stat. ti73 [U. S. Compo St. 1901, p. 3696], which reads as
follows: "If any person having devised or intending to devise any scheme or
artifice to defraud. • • to be effected by either opening or intending
to open correspondence or communication with any person, whether resident
within or outside the United states, by means of the post office establishment
of the United States, or by inciting such other person or any person to open
communication with the person so devising or intending, shall, in and for
executing such scheme or artifice, or attempting so to do, place or cause
to be placed, any letter, packet, writing, circular, pamphlet, or advertisement
in any postoffice • • • such person so misusing the postoffice establish
ment shall upon conviction, be punishable," etc.

The indictment was in three counts. The first count charged:
"That lV. W. O'Hara and Thomas H. Walker, • • • on, to wit, the

twenty-first day of May, in the year of our Lord one thousand nine hundred
and two, in the county of Hamilton, in the state of Ohio, in the Circuit and
Western Division of the District aforesaid, and within the jurisdiction of
this court, did then and there unlawfully, knowingly, and fraudulently devise
a scheme and artifice to defraud Henry Hildebrant, P. B. Middleton, Harry
O. 'l'hompson, and various other persons to these grand jurors unknown,
which said scheme and artifice to defraud was to be effected by opening an(l
intending to open correspondence with said Henry Hildebrant, P. B. Middle
ton, Harry O. Thompson, and said various other persons to these grand jurors
unknown, by means of the post-office establishment of the United States,
which said misuse of the post-office establishment of the United States was
then and there a part of said scheme and artifice to defraud, which said
scheme and artifice to defraud was in substance as follows, to wit:

"That they, the said W. \V. O'Hara and Thomas H. Walker, • • • in
tended to falsify, pretend, and state, in and through certain circulars and
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:etters sent and delivered through the post-OtfiCf, establishment of the United
States as aforesaid, that the said W. W. O'Hara, who had offices in the Union
'l'rust Building, Cincinnati, Ohio, was a 'turf commissiolj.er,' and had expert
professional handicappers operating in connection with his commission house,
and that by reason of his experience and knowledge in the race-horse world,
and his system of placing bets upon the various races that were being con
ducted throughout the United States, all risk of loss was practically elimi
nated, and, by reason of the manner in which he was to conduct the business
of 'turf commissioner' as aforesaid, he would be able to earn for his cus
tomers the large dividends and profits that he was from week to w.eek to
give to the investors who intrusted their money in his hands; that, wIth the
money received from his numerous customers and investors in the United
States, pools would be formed the first of every week; that twenty-five per
cent. of the winnings was to be deducted for the services of the commissioner,
and the net earnings of each week were to be sent to his customers as afore
said; that never more than twenty-five per cent. of the money sent by each
customer was to be hazarded upon any race at anyone time, and that the
principal of the investors or customers was alwavs to be kept intact and re
turned to the said investors or customers upon "demand, and that the divi
dends to be paid and promised to be paid were always to be paid from earn
ings or profits derived from winnings upon the races or bets made upon race
horses.

"'['he grand jurors further present that said W. W. O'Hara and Thomas
H. Walker * * * intended to obtain from said Henry Hildebrant, P. B.
:\Iiddleton, Harry O. Thompson, and the various other persons to these grand
jurors unknown, between the dates of January 1, 1902, and May 23, 1902,
large sums of money, to wit, more than $200,000, on the representation that
they would use the same in betting upon races or upon race horses.

"In truth and in fact, however, the grand jurors aver that said W. W,
O'Hara and Thomas H. Walker * * * did not intend to use the money
so received from the said Henry Hildebrant, P. B. Middleton, Harry O.
Thompson, and said various other persons to these grand jurors unknown,
in betting upon races or upon race horses; that they did not intend to have
in their employ professional handicappers, or persons experienced in the
racing business; that they did not intend to invest the money so received
as they represented as aforesaid, to wit, in betting upon. races or upon race
horses; but the said W. W. O'Hara and Thomas H. Walker * * * did
intend to payout each week to their customers, or persons who had intrusted
money to them to be invested in their pretended scheme as aforesaid, a por
tion of said large sum of money (the amount is to these grand jurors un
known), which they were to pretend and state were the net profits or earn
ings of the money received and invested in their pretended scheme as afore
said, and were to appropriate and convert to tileir own use a large amount
of the money received from the victims of said scheme, the exact amount
being unlmown to these grand jurors: and at no time after the receipt of
the money from Henry Hildebrant, P. B. Middleton, Harry O. Thompson, and
said various other persons to these grand jurors unknown, was the principal
to be received from these parties, as aforesaid, to be kept intact, so that it
could be returned to them upon demand, as they were to promise they would
do,

"And the grand jurors aforesaid, upon their oaths and affirmations, do
further present that said Henry Hildebrant, P. B. Middleton, Harry O.
Thompson, and said various other persons to these grand jurors unknown,
by reason of the false and fraudulent acts as aforesaid, and in the use of the
mails as aforesaid, were to be defrauded out of the money placed in the
hands of the said W. W. O'Hara, Thomas H. Walker, in large sums, to wit
to the amount of more than $200,000.

"And the grand jurors aforesaid, upon their oaths and affirmations, do
further present that said W. W. O'Hara and Thomas H. Walker * • •
did carry out said scheme to defraud above outlined, thereby defrauding said
various persons out of large sums of money, and did unlawfully, wrongfully,
and willfully, then and there, in further execution of said scheme and arti
fice to defraud, and in the misuse of the post-office establishment of the Unit-
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ed States as aforesatd, place and cause to be placed in the post office at Cin
cinnati, for mailing and delivery, a letter addressed to Henry Hildebrant,
Washington C. H. 0., which said letter was in the words and figures follow
ing, to wit:

.. 'Office of W. W. O'Hara, Turf Commissioner, Union Trust Building,
Fourth and Walnut Streets.

.. 'Cincinnati, 0., May 21, 1902.
.. 'Mr. Henry Hildebrant, Wash. C. H. 0.: 'I'he dividend for week ending

May 17, 1902, is $3.00 on each $100. Enclosed find money order for $9.00,
less exchange on your investment of $300.

" 'Respectfully, W. W. O'Hara.'

-Contrary to the form of the statute in such cause made and provided, and
against the peace and dignity of the United States of America."

The second and third counts describe the scheme to defraud in similar
language, but the second charges that the scheme was devised on May Ul.
1902, and on that day, to carry it out, a letter (which is set out in full) was
mailed to P. B. Middleton; while the third charges that the scheme was
devised May 21, 1902, and on that day, to carry it out, a letter (which is set
out in full) was mailed to Harry O. Thompson. There was a general verdict
of guilty. Motions in arrest of judgment and for a new trial having been
overruled, the plaintiff in error was sentenced to imprisonment in the peni
tentiary. There are 96 assignments of error.

Shay & Cogan and Thos. H. Darby, for plaintiff in error.
Sherman T. McPherson, U. S. Atty., and Edward P. Moulinier,

Asst. D. S. Atty.

Before LDRTON, SEVERENS, and RICHARDS, Circuit Judges.

RICHARDS, Circuit Judge, after making the foregoing statement,
delivered the opinion of the court.

r. By the motion to quash and a demurrer, a number of objections
were made to the indictment: That it is indefinite and repugnant in
its averments as to time; that it does not charge the offense directly,
but only by intendment and argumentation; that the scheme to defraud
was one impossible of performance, and therefore not within the con
templation of the law; and that the things the defendants pretended
they would do were forbidden by the laws of Ohio, and therefore the
defendants cannot be punished for not doing them. The form of the
indictment might have been improved, but a defect in matter of form
only is immaterial. Rev. St. § 1025 [D. S. Camp. St. 19°1, p. 720].
As Mr. Justice Brown said:

"While the rules of criminal pleading require that the accused shall be
fully apprised of the charge made against him, it should, after all, be borup
in mind that the object of criminal proceedings is to convict the guilty, as
well as to shield the innocent, and no impracticable standards of particu
larity should be set up whereby the government may be entrapped into mak
ing allegations which it would be impossible to prove." Evans v. U. S., 153
U. S. 584, 590, 14 Sup. Ct. 934, 38 L. Ed. 830.

It is sufficient, under section 5480 [D. S. Compo St. 19°1, p. 3696],
to charge that the defendants, having devised or intending to devise
a scheme to defraud, to be effected by the use of the mails, did, in the
execution of this fraudulent scheme, deposit for transmission a let
ter in some post office. The offense is the misuse of the mails-the
deposit of a letter in the execution of a scheme to defraud. vVeeber
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v. U. S. (C. C.) 62 Fed. 740; Durland v. U. S., 161 U. S. 306, 315, 16
Sup. Ct. 508, 40 L. Ed. 709.

In the first count it is charged that the defendants, on May 21, 1902 ,
devised a scheme to defraud. This scheme is described in detail, and
in conclusion it is alleged that the defendants did "then and there,"
in execution of this scheme, place in the mails at Cincinnati a letter,
a copy of which is given. The letter is dated May 21, 1902, and ad
dressed to Hildebrant, one of the persons it is averred the scheme was
devised to defraud. It is clear the pleader intended to charge that the
scheme was devised on the day the letter was dated and mailed. In
the body of the indictment there is the averment that the defendants
intended to obtain from Hildebrant and others, between January I,
1902, and May 23, 1902, large sums of money, namely, more than
$200,000, on the representation that they would use it in betting upon
horse races. The claim is that this paragraph vitiates the indictment
for repugnancy, because the scheme devised on May 21, 1902, could
not be carried into execution between January I, 1902, and May 23,
1902. But this paragraph is not connected by averment with the
scheme to defraud described in detail. It stands alone, is inessential,
and may be rejected as surplusage. Lehman v. U. S. (C. C. A.) 127
Fed. 41, 45. Doubtless the pleader, although aware that the defend
ants had been operating the scheme from January, hesitated to charge
that they devised the scheme in January for the purpose of defrauding
Hildebrant, whom at that time they did not know and could not have in
mind. Out of abundance of caution, he charged that the scheme to de
fraud Hild~brant was devised the day they wrote and mailed him the
letter.

There is no merit in the objection that the indictment does not charge
the offense in positive terms. The intention to make false and fraud
ulent representations by means of circulars and letters transmitted
through the mails, and thus obtain money from the credulous, consti
tuted the scheme itself.

The objection that on its face the scheme was impossible of execution,
and therefore should have deceived no one, is without merit. vVeeber
v. U. S. (C. C.) 62 Fed. 741. Schemes to defraud depend for success
not on what men can do, but upon what they may be made to believe,
and the credulity of mankind remains yet unmeasured.

Finally, it is urged the scheme involved a gambling transaction for
bidden by the laws of Ohio, and that the defendants ought not to be
prosecuted for not carrying it out. It is not charged that the race
tracks were in Ohio, and it is not clear that the betting had to be done
in Ohio. But, however this may be, the defendants were not prosecuted
for failing to bet on races, but for using the mails in executing a scheme
to despoil the public. The betting was but a pretense. If they had bet
the money, they would be in no better plight, for they could not have
bet it so as to enable them to redeem their promises. They knew this
from the start.

2. It is claimed that the trial court erred in limiting the number of
the defendant's witnesses to be subprenaed at the government's ex
pense to four upon each particular point named in the defendant's
pra:cipe. This was within the discretion of the court, under section
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878, Rev. St. U. S. [U. S. Compo St. 19°1, p. 668], and violated no
fundamental right under the Constitution. Crumpton V. U. S., 138
U. S. 361 , 364, II Sup. Ct. 355, 34 L. Ed. 958; U. S. v. Van Duzee,
140 U. S. 173, 177, II Sup. Ct. 758, 35 L. Ed. 399; Goldsby v. U. S.,
160 U. S. 70, 73, 16 Sup. Ct. 216, 40 L. Ed. 343.

3· The record shows that the defendant was arraigned and pleaded
"not guilty," but afterwards, on leave granted, he withdrew this plea
to file the motion to quash and the demurrer. They being overruled, he
we?t t,~ trial, th~ record not showing whether he again pleaded "not
~U1lt):. An OhIO ~ase (Hanson v. State, 43 Ohio St. 376, 1 N. E. 136)
IS relted on as holdmg that a record is fatally defective which does not

.show an arraignment on the indictment before trial. But this record
does show such an arraignment. He did plead "not guilty." That
plea was only withdrawn for the purpose of filing the motion and de
murrer. The order shows that it was not finally withdrawn, but only
formally for the special purpose. These having been overruled, he
was remitted to his plea of "not guilty." Nothing was left except to
plead "guilty" or go to trial. Naturally, he did the latter.

4. Eight witnesses were permitted, over the objection of the defend
ant, to testify to transactions with him prior to May 21, 1902, when it
was alleged the scheme was devised. It is urged a variance is shown
because these persons were not named in the indictment; and, besides,
that their testimony should have been excluded. The record does not
show that the question of variance was presented to the court below.
If they had been entrapped before May 21, 19°2, evidently the scheme
devised on that day was not intended for them, and the .grand jury
could not properly have included their names as persons whom the
scheme of May 21, 1902, was devised to defraud. Their testimony was
objected to on the ground that it was not responsive to the allegations
of the indictment, and it was admitted because it was introduced and
tended to prove the fraudulept character of the scheme which the de
fendant was operating. The court rightly refused to limit the govern
ment to the precise time when the indictment averred the scheme was
devised to defraud the person to whom the letter was mailed. A like
scheme had been in operation for months. The scheme charged in
the indictment was but a continuation of this. It was entirely proper
to introduce evidence of its character as reflecting upon the nature of
the scheme the defendant was engaged in executing when he mailed
the letter in question.

5. The court refused to permit the defense to introduce in evidence
a number of loose sheets of paper, containing figures about horse
races, which the defendant, who was on the stand, could not identify
or explain. These papers did not appear to be original records, or
copies of original records, and they were rejected on this ground.
We think tke court was right in excluding them. They were not
properly connected with O'Hara's transactions in carrying out the
scheme under consideration. In no way were they identified as records
or copies of records of his transactions.

These are the only assignments of error which, in our opinion, merit
consideration.

The judgment is affirmed.
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HENNESSY BROS. & EVANS CO. v. MEMPHIS NAT. BANK.

(Circuit Court of Appeals, Sixth Circuit. May 4, 1904.)

No. 1,246.

1. BANKS-OVERDRAFTB-NoTES.
An overdraft allowed by a bank Is a loan due on demand, and hence,

where a demand note is given therefor, a suit may be maintained there
on to the same extent as could have been maintained on the overdraft
thereby segregated from the account.

2. CORPORATIONS-AcTS OF O~'FICERS-NoTES-ExECUTION.

A building corporation opened an office in a city in a foreign sblte,
where it was conducting large building operations, and placed the same
in charge of its assistant secretary, who opened a bank account in de
fendant's bank in the name of the corporation through which the lat
ter's financial transactions at that place were accomplished. The account
becoming overdrawn, such officer executed demand notes in the name of the
corporation to the bank therefor, whereupon the amounts were credited
in the corporation's bankbook, and the book was delivered to the offi
cer, whose accounts were periodically checked up by the corporation, and
no objections to the accounts were made. Held, that the corporation was
liable on the notes, though no express authority to the officer executing
them to do so was shown, and he subsequently became a defaulter to the
corporation for a large sum.

8. SAME-INTEREST.
Where an overdraft was settled by the execution of a note payable on

demand, the amount due bore interest from the date of the settlement.

In Error to the Circuit Court of the United States for the West-
ern District of Tennessee.

W. A. Percy and T. K. Riddick, for plaintiffs in error.
Carroll, McKellar, Bullington & Biggs, for defendant in error.
Before LURTON, SEVERENS, and RICHARDS, Circuit Judges.

SEVERENS, Circuit Judge. There are counterwrits of error in
this case, on which each party prays for the reversal of the judg
ment rendered by the court below, and there are bills of exceptions
taken by each. But the errors complained of on each side relate to
one controversy, and may be considered together.

Hennessy Bros. & Evans Company, a building corporation organ
ized under the laws of Illinois, and located at Chicago, entered into
large contracts during the year 1900 for building in the city ofMem
phis, Tenn., involving the employment of several hundred thousand
dollars, and sent its assistant secretary, John D. Evans, who had exe
cuted the contracts in its behalf, to Memphis, to superintend its business
there. On account, as we must suppose, of the frequently recurring
financial necessities of his company at Memphis,Evans,in its behalf,and
with its knowledge and assent, opened an account with the Memphis
National Bank in November of that year. On December 26, 1900, the
account of the company was overdrawn, and, to cover the overdraft,
he gave to the bank a note, payable on demand, for $4,500, and signed
in the company's name "by John D. Evans Asst. Seey.," the entire
amount of which was placed by the bank to the credit of the company
in its account. In April, 1901, the account being again overdrawn,



558 129 FEDERAL REPORTER.

Evans gave the bank another note payable in 30 days, for $2,000, signed
in the same way, and the proceeds were put to the credit of the com
pany in its account. This last note was renewed three times; the
last renewal having been made July 17, 1901, by a note for the same
amount payable on demand. The company had a passbook in which
the account was frequently balanced by the bank and returned to the
company. The entries in the passbook showed the credits of the $4,
500 and of the proceeds of the $2,000 note as of the dates when the
notes were given. This account, consisting of debits and credits, con
tinued from November, 1900, to September, 19°1, at about which time
John D. Evans disappeared; being, as was alleged by the company,
a defaulter to it for a considerable sum, which it was claimed was ob
tained by him by checks on the company's account with the bank,
which was thereby overdrawn. Later other officers of the company
settled with the bank for the overdraft then appearing, but refused to
acknowledge or pay the notes of $4,500 and $2,000, respectively, upon
the ground that they had been given by Evans without authority. It
appeared upon the trial that from time to time the president and secre
tary of the company, who had general charge of its finances, went from
Chicago to the Memphis office, and "checked up" Evans' financial trans
actions, including those with the bank. But the company gave evi
dence tending to show that the passbook above mentioned was not pro
duced to them, and that it was not seen by them until after the disap
pearance of Evans. But they knew that Evans had it in his possession.
They also knew that, during the running of the account, overdrafts
had occurred at several times, and they made no objection to the making
of such overdrafts. Some other facts appear in the course of this
opinion, but it is believed that those most material have now been
stated.

The bank brings this suit to recover the amount of the two notes
above mentioned, and adds the common counts, on which it claims that
if it cannot recover upon the notes themselves, it may be allowed to
recover the amounts which they represent as having passed to the
credit of the company, of which it had the avails, as money had and re
ceived. As to the notes, the company pleaded that they were never
authorized, and, as to the other counts, it pleaded the general issue.
Upon the trial, the making of the notes having been proved in the
circumstances already stated, the defendant called as witnesses the
president and other officers of the company, who gave general evidence
denying that Evans was authorized to sign the notes for the company,
and denying that the company ever had knowledge of the making and
using said notes until after the disappearance of Evans, and that it had
never ratified them. Assuming that an issue was thus established upon
the evidence, the court permitted the parties to go into evidence in
respect to the question as to whether the defendant had received bene
fit from the overdrafts which the notes represented, and, if so, how
much. A prolonged inquiry was entered upon for the purpose of as
certaining what debts of the company had been paid by checks made
by Evans on the bank, a considerable number of which were traced to
the company's creditors. At the close of the testimony the plaintiff
asked for an instruction that a verdict should be rendered for the
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plaintiff for the amount of the notes, with interest. This request was
refused, and the plaintiff excepted. The court, in its instruction to the
jury, left open for their determination the question whether the giving
of the notes by Evans was authorized or not, and, if not, then the
question to what extent the defendant had been benefited by the credit
given on account of them, in determining which the defendant could
only be charged with what it actually got, and not with that which
Evans appropriated to his own use. The jury rendered a verdict for
the plaintiff for $6,008.00. Several rulings were made by the court
in taking evidence and in its charge to the jury, which are complained
of by the defendant, and are made grounds for its assignments of error
on its writ.

In view of those facts about which there was no conflict in the testi
mony, we think the plaintiff was entitled to the instruction which it asked.
There was no legal ground on which the contention that the notes in
suit were not obligatory upon the defendant, or, what amounts to the
same thing, that it was not bound for the credit which it got on the occa
sions when they were given, could rest. An overdraft aIIowed is a loan
due on demand, and may be sued for as such. Thomas v. International
Bank, 46 III. App. 461; Franklin Bank v. Byram, 39 Me. 489, 63 Am.
Dec. 643. Of precisely the same character is the obligation of a note
given, payable on demand, to cover it, to the extent that the overdraft
is thereby segregated from the account. With respect to the note for
$2,000, it appears that a part of that amount was to pay an overdraft,
and the balance to provide funds to check against. These funds were
checked against and withdrawn by the man in charge of the account,
and apparently, so far as the bank could see or know, for the company's
business. The notes served every purpose which would have been
subserved if the company had made equivalent deposits on those dates.
The bank required the overdrafts to be paid, and, instead of cash, it
took those notes. The authority which the company intrusted to
Evans, or the exercise of which it repeatedly sanctioned, was suf
ficiently extensive to cover his dealings with the bank, including the
giving of the notes. Weare inclined to think that his general au
thority, coupled with that which was given him to open an account and
transact the business of his company with the bank, was sufficient to
justify his covering of the overdrafts which he had made in the com
pany's behalf, and of which the company had the benefit. If he had
made the company's note, and negotiated it with the bank, professedly
for the company's business, and secured a loan of money thereon,
which he used in the company's business, could it be doubted that the
company would be bound by his act ? We think not. If his use of
the proceeds was that of paying an overdraft owing by the company,
would not that be devoting it to the company's business? But there
could be no distinction between such a transaction as that which oc
curred and that supposed, except in mere form, on which the law would
lay no stress. But it was indisputably proved that the company knew
that overdrafts were occurring. It took no precautions to prevent
them, or to provide for their settlement. It must have known that
they had been provided for in some way, and must be if they occurred
again. The only reasonable inference is that it was intended by the
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company to leave the duty of attending to such contingencies to their
superintendent, who was in charge of the account.

There is another feature of the case, however. The company kept
a passbook, which was periodically balanced by the bank and returned
to the company; that is, it was returned to its superintendent, who
had his office there, and was the person who conducted the business to
which the book had relation. The credits obtained by the notes were
shown by the book. If the company had any reason to suppose that
those credits were obtained for its own remittances to Evans, an ex
amination of its own books when it was "checking up" Evans would
have immediately disclosed that it had not made such remittances. And
it may be remarked in this connection that it is not now contended that
such remittances were made, or that there were any remittances of
which these could have been parcels. A comparison of the books of
the company with those of the agent would detect such a fact if it ex
isted. But it is urged that Evans was a rogue, and was contriving
in his own interest to put some of the money he should get from the
bank on the credit of his company to his own uses, and that there
fore the information given by the passbook should not be imputed to his
principal. The rule of law thus invoked is not applicable. It is ap
plicable when the agent leaves his place as agent, and, in derogation
of the rights of his principal, concocts and carries into effect some
scheme of his own for his private advantage, and where the other party
knows or has good reason to believe that the agent is acting falsely.
But there is no reason here for charging the bank with notice of any
wrongful purpose of the company's agent. It returned the balanced
passbook to the person put in place by the company to receive and ex
amine it, and take steps to correct anything objectionable which the
book indicated. The bank had the right to expect that the company
would do its duty in this regard, and the company is affected by notice
of the contents of the passbook to the same extent as if the agent
had been an honest one. It was so held by this court in First Na
tional Bank of Evansville v. Fourth National Bank of Louisville,
16 U. S. App. I, 56 Fed. 967, 6 C. C. A. 183. And see Leather Manu
facturers' Bank v. Morgan, II7 U. S. 96, 6 Sup. Ct. 657, 29 L. Ed. 8Il ;
First National Bank v. Allen, 100 Ala. 482, 14 South. 335,27 L. R. A.
426, 46 Am. St. Rep. 80. This contention of the defendant runs
counter, as, indeed, does its entire defense, to the settled rule that, when
one of two persons is to suffer by the act of an agent intrusted by his
principal with the appearance of authority to do the act, that one shall
take the burden whose agent committed the wrong. We think this
is a plain case for the application of that doctrine. It seems to fit the
undoubted facts, and we can see no valid reason why the consequences
of the dishonest conduct of the agent toward his principal should be
shifted from the company to the bank, which appears to have acted
in good faith. If the controlling facts of the case were in doubt or
open to fair dispute, the case should have gone to the jury under a
proper submission of the issues by the court. But they were not, and
the case should be dealt with accordingly, as was done in Myers v.
Bank, 193 Pa. I, 44 Atl. 280, 74 Am. St. Rep. 672. It is true that
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there is a sweeping denial of the authority of Evans, but that amounts
to nothing in the face of the actual facts.

With respect to the matter of interest, an overdraft running without
any interest or adjustment does not draw interest, upon the principle
that applies to open accounts generally. But it is held that when it
has been demanded, or an account therefor has been rendered, it would
carry interest. Casey v. Carver, 42 Ill. 225.

As there must be a new trial, and the questions raised upon the other
writ are not likely to be presented in the same way, we forbear to
consider them.

The judgment will be reversed on the writ of error taken by the
Memphis National Bank, with costs.

CHAMBERS v. AMERICAN TIN PLATE CO.

(Circuit Court of Appeals, Sixth Circuit. May 4, 1904.)

No. 1,243.

1. MASTER AND SERVANT-INJURIES TO SERVANT-SCAFFOLDING--CONSTRUC
TION-DUTY OF MASTER.

Where defendant, engaged in the construction of a building, under
took to erect scaffolding for the use of bricklayers, and, to accomplish
this, employed a boss carpenter, who. with his servants, negligently con
structed the same with light and insufficient materials, by reason of
which one of the bricklayers was injured, defendant was liable therefor.

In Error to the Circuit Court of the United States for the Northern
District of Ohio.

Action for personal injuries sustained by the plaintiff, while in the
ddendant's employ, by the fall of a scaffolding on which he was stand
ing when laying brick in a wall of a building in course of construction.
Upon the conclusion of the plaintiff's evidence, Wing, District Judge,
instructed the jury to return a verdict for the defendant.

Chas. Fillus and Murray & Koonce, for plaintiff in error.
T. H. Gilmer and E. K. Wilcox, for defendant in error.
Before LURTON and RICHARDS, Circuit Judges, and CLARK,

District Judge.

LURTON, Circuit Judge. The defendant was erecting for its own
use a large brick mill. It supplied the materials and hired masons
and carpenters by the day, and the work was carried on under the gen
eral direction of a superintendent. A scaffolding was constructed out
of material furnished by the defendants for the use of the masons in
the prosecution of their work. This scaffold fell while the plaintiff
was standing thereon engaged in laying brick. The petition charges
that the fall was due to defective and unfit materials and also to negli
gent construction. The falling of a staging or scaffold without any
apparent cause may well be regarded as prima facie evidence of negli
gence on the part of the person who had provided it. Stewart v.

OJ 1. See Master and Servant, vol. 34, Cent. Dig. § 897.
129F.-86
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Ferguson, 164 N. Y. 553, 58 N. E. 662. But in this case there was evi
dence tending to show that its fall was due to negligent construction.
There was also evidence showing that the materials furnished by the
defendant for the construction of this scaffold was hemlock lumber, one
inch thick, full of knots and knotholes. There was no expert evidence
as to the fitness of such materials for such a purp9se, though there
was evidence of the load which was likely to be upon it, and that it
fell under a less load than ordinarily expected. There was also evi
dence that some of the planks were found broken "crosswise," as well
as split. We are not sure that expert evidence was essential, under
such facts, to justify a submission of the question of the quality and fit
ness of such materials for such a purpose. The common experience
and knowledge of the strength of such material would seem to furnish
a fair standard for an intelligent judgment upon such a question. In
asmuch, however, as there must be a reversal of the case upon another
ground, we express no opinion upon the ruling of the trial judge in
respect to this aspect of the case.

The evidence tended to show that the masons did not undertake or
assume to construct this staging, and that neither the plaintiff nor any
of those workmen for whose use it was constructed had anything what
ever to do with its building or the selection of materials therefor. Up
on the other hand, there was evidence tending to show that the defend
ants assumed and undertook to construct same, and that they had same
made by one John Frampton, a boss carpenter in their employment, and
that Frampton was in no way aided or assisted by other than his car
penter helpers. There was also evidence tending to show that when the
scaffold was finished the plaintiff and his fellow masons were directed
by the foreman of the bricklayers to go upon and continue their work
upon same. The only question, then, is whether the relation of the
parties is such that the defendants are liable for the negligence of
Frampton in the construction of the staging so made. There is a line
of cases holding that when the employer furnishes suitable materials,
and the workmen themselves construct a scaffolding or staging as a
part of the work which they undertake to perform, and build it accord
ing to their own judgment, that the employer is not liable for an injury
to one of their own number, sustained in the subsequent use of the
structure, in consequence of negligence in construction. The erection
and re-erection of such a staging as the work requiring its use pro
gresses, being itself a part of the very work which the employes are
to do, takes it without the general rule in respect to the duty of the
master to exercise reasonable care to furnish a reasonably safe place
and appliances. Am. & Eng. Ency. Law, vol. 20, p. 82; Kimmer v.
Weber, 151 N. Y. 417, 421,45 N. E. 860,56 Am. St. Rep. 630; Armour
v. Hahn, II I U. S. 313,4 Sup. Ct. 433, .28 L. Ed. 440; Killea v. Faxon,
125 Mass. 485. But the rule is quite otherwise if the employer himself
undertake to furnish such scaffolding for the men who are to work
thereon. In such case the duty is one of those positive duties of the
master toward the servant which cannot be discharged by the substi
tution of a competent agent. The act or service to be done is that of
furnishing a reasonably safe place or appliance, and negligence in the
doing of such a .service is the negligence of the master, without re-
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gard to the rank of different employes. Connor v. Pioneer Co. (C.
C.) 29 Fed. 629; McNamara v. McDonough, 102 Cal. 575,36 Pac.
941; Coughtry v. Globe Woolen Co., 56 N. Y. 124, IS Am. Rep. 387;
Kimmer v. Weber, 151 N. Y. 417, 45 N. E. 860, 56 Am. St. Rep. 630;
Bowen v. The C. B. & K. C. Ry., 95 Mo. 268, 8 S. W. 230; Mulchey
v. Methodist Society, 125 Mass. 487; C. & R. Co. v. Maroney, 170
Ill. 520, 48 N. E. 953, 62 Am. St. Rep. 396; Behm v. Armour, 58
Wis. I, IS N. W. 806; Austin Mfg. Co. v. Johnson, 89 Fed. 677,32

C. C. A. 3°9; Am. & Eng. Ency. Law, vol. 20, p. 81; Labatt, Master
& Servant, 614 et seq. In Killea v. Faxon, 125 Mass. 485, it appeared
that the staging had been made by direction of the master or his
superintendent by a carpenter in his employment, and that it sub
sequently gave way when being used by a workman sent by a cop
persmith to put up gutters bought from him. The court held that
there was no evidence that the employer undertook to furnish a
staging for the plaintiff, and that the negligence of the carpenter,
who was a competent man, was the negligence of a fellow servant.
It is only upon the assumption that the employer was under no obli
gation to furnish a reasonably safe staging to the plaintiff that the
case is reconcilable with the doctrine of the courts of the United
States in respect to the nondelegable character of the duty of the
master to furnish his employes with reasonably safe appliances. In
the case at bar there was no evidence tending to show that the ma
sons, for whose use the scaffold in question was made, undertook
to furnish, or build, or construct their own staging, and no evidence
that it was customary for such workmen, directly employed each
for himself, to build their own scaffolds. On the contrary, there
was evidence tending to show that the defendant had employed
one Frampton as boss carpenter to erect such scaffolding as should
be needed, and to do such other carpenter work as should be needed
in the progress of the fmilding. There was evidence, therefore,
from which the jury might reasonably infer that the defendants un
dertook to furnish all necessary scaffolding, and that they had in
fact supplied a completed structure for the use of the plaintiff and
his fellow masons. Whether we regard a mason's staging as a
place to stand and do his work or as an appliance for the doing of
his work, is not very important for the purposes of this case. If
an obligation to furnish such staging was assumed by the defend
ants, they were bound to exercise reasonable care to furnish an
appliance reasonably safe and suitable for the purpose. The dis
tinction we draw is noted by the New York Court of Appeals in
Kimmer v. Weber, 151 N. Y. 417, 421, 45 N. E. 860, 861, 56 Am. St.
Rep. 630, where it is said:

""When a gang of masons are engaged in plastering or painting a room, the
construction of proper platforms or places upon which to stand while doing
the work is a detail of the business that is generally left to the men them
selves. The master may, it is true, take this out of their hands, and assume
to do it himself, and in that case he would be bound to furnish an appliance
reasonably safe and suitable for the purpose."

In Connor v. Pioneer Co. (C. C.) 29 Fed. 629, Brewer, Circuit
Judge, now Justice Brewer, charged a jury in a case where the plain-
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tiff had been injured by the fall of a scaffold upon which he was
working "that, if the defendant had furnished the material," etc.,
"and left with the tilers generally the duty of preparing their own
platforms, and this platform, so prepared, was defective, that was
the negligence of the employes, and the employer would not be lia
hIe; while, on the other hand, if the employer had employed special
individuals-Mr. Simpson and his assistant-to attend to the work
of preparing the platforms, and they failed to prepare a platform
that was reasonably safe, their negligence was the negligence of the
defendant, and the company would be responsible." If an employer
undertake himself to furnish his employes with reasonably suitable
and safe appliances, he does not discharge his duty by the employ
ment of an agent to carry out his obligation. For the negligence
of that agent he continues responsible. "If," says Justice Peckham,
speaking for the court in Northern Pacific R. R. v. Peterson, 162
U. S. 346, 353, 16 Sup. Ct. 843, 845, 40 L. Ed. 994, "the master be
neglectful in any of these matters, it is a neglect of a duty which he
personally owes to his employes, and, if the employe suffer damage
on account thereof, the master is liable. If, instead of personally
performing these obligations, the master engages another to do
them for him, he is liable for the neglect of that other, which, in
such case, is not the neglect of a fellow servant, no matter what his
position as to other matters, but it is the neglect of the master to
do those things which it is the duty of the master to perform as
such." This nondelegable character of the personal duties of an
employer has been many times stated by the Supreme Court and by
this court. Hough v. Ry. Co., 100 U. S. 213, 218, 25 L. Ed. 612;
Northern Pac. R. Co. v. Herbert, 116 U. S. 642, 6 Sup. Ct. 590, 29
L. Ed. 755; Union Pac. R. R. v. Daniels, 152 U. S. 684, 14 Sup. Ct.
756, 38 L. Ed. 597; Texas Pac. Ry. Co. v. Barrett, 166 U. S. 617,
17 Sup. Ct. 707, 41 L. Ed. 1136; Felton v. Bullard, 94 Fed. 781 , 785,
37 C. C. A. I: L. & N. R. Co. v. Miller, 104 Fed. 124, 43 C. C. A.
436; W. U. Tel. Co. v. Burgess (C. C.) 108 Fed. 26, 33.

The judgment must be reversed, with directions to grant a new
trial.

YORK v. WASHBURN.

(Circuit Court of Appeals, Eighth Circuit. April 6, 1904.)

No.l,S91.

1. FEDERAL COURTS-AcTIONs-TRIAL BY COURT-FINDINGS-EFFECT.
Where an action at law is tried to the court without a jury, the finding

of the court, given under the circumstances recited in this opinion, and
whether regarded as general or special, has the same effect as the ver
dict of a jury, and prevents any inqUiry on appeal as to whether it is
sustained by the evidence.

2. OPINION OF TRIAL JUDGE-:\'OT A SPECIAL FINDING.
An opinion of the trial judge, delivered in writing and setting forth the

reasons for his decision, does not, by being copied into the judgment entry,
become a special finding of the ultimate facts, in the nature of a special
verdict.
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8. STATUTE OF FRAUDS-STATE LAWS-STATIC DECISIONS-RULES OF PROPERTY
-EFFECT IN FEDERAL COURTS.

Whether an oral contract for a lease of real property for more than
a year, not complying with the statute of frauds of the state where the
property is situated, is a nullity or unenforceable only at the election of
the parties, is not a question of general jurisprudence or of commercial or
mercantile law, but a rule of property, which must be determined in th0
federal courts according to the decisions of the highest judicial tribunal
of the state where such property is located.

4. SAME-LEASE FOR MORE THAN A YEAR-EARNEST MONEy-RECOVERY.
An oral contract for the letting of real property located in Minnesota

for more than a year, not complying with the statute of frauds of such
state, though unenforceable, is not void, and hence the contemplated lessee
cannot recover earnest money paid thereon; the lessor being ready,
willing, and able to perform.

In Error to the Circuit Court of the United States for the District
of Minnesota.

For opinion below, see 1I8 Fed. 316.
Shubael F. White (Frank F. Price, on the brief), for plaintiff in error.
John G. Williams and W. D. Bailey, for defendant in error.
Before SANBORN, THAYER, and VAN DEVANTER, Circuit

Judges.

VAN DEVANTER, Circuit Judge. This was an action at law by
York to recover back earnest money paid by him to Washburn upon
an unperformed agreement for the procurement and delivery of a min
ing lease of real property for a term of years. Plaintiff's complaint
placed his right of recovery upon two grounds-one, that the agree
ment was oral, and therefore void under the statute of frauds of the
state of Minnesota, in which the real property is situate; and the other,
that defendant failed and refused to deliver a lease conforming in
terms to the agreement. There was no allegation that the agreement
left any of the terms of the lease to be settled by further negotiations,
or that payment of the earnest money was made under any misappre
hension or mistake. In addition to a general denial, the answer, so
far as now material, was to the effect that defendant had been ready,
able, and willing to deliver to plaintiff a lease conforming in all re
spects to the agreement, but that plaintiff had refused to accept such
a lease, and, for the purpose of avoiding performance of the agreement,
and as a mere subterfuge, had insisted upon receiving a lease differing
in terms from those agreed upon. The case was tried to the court,
the parties having waived a jury by stipulation. The judgment was
for defendant. There was no special finding of the facts, and no
exception was reserved to the general finding. Nor was there an ap
plication or request at the close of the trial for a finding or judgment
for plaintiff, in the nature of a request for a directed verdict, based
upon some specific proposition of law, or upon the theory that there
was no substantial evidence to sustain a finding or judgment for defend-

~ 3. State laws as rules of decision in federal courts, see notes to Griffin
v. Wheel Co., 9 C. C. A. 548; Wilson v. Perrin, 11 C. C. A. 71; Hill v. Hite,
20 C. C. A. 553.
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ant. All but one of the assignments of error are to the effect that,
upon the evidence, or upon the statements of fact in a written opinion
given by the trial judge, the judgment should have been for plaintiff.
The assignments seem to be principally directed against portions of
that opinion. It was carefully prepared; states the history of the
case; quotes from the evidence, and comments thereon; states the
judge's conclusions upon the law, with his reasons therefor; sustains
defendant's version of the agreement in respect of the terms of the
lease, and his claim that he "was ready, willing, and able to obtain and
deliver to the plaintiff a lease in conformity with sw:h agreement, and
that the plaintiff, without any just cause, failed and refused to accept
such lease and carry out the agreement"; and then directs the entry
of a judgment for defendant. The opinion was copied into the judg
ment entry, but it is not, and was evidently not intended to be, a special
finding of the ultimate facts, in the nature of a special verdict, such as
is contemplated by sections 649 and 700 of the Revised Statutes [D. S.
Compo St. 19°1, pp. 525, 570]. Insurance CO. V. Tweed, 7 Wall. 44,
51, 19 L. Ed. 65; Dickinson v. Planters' Bank, 16 Wall. 250, 257, 21
L. Ed. 278; Lehnen V. Dickson, 148 U. S. 71, 77,13 Sup. Ct. 481 , 37
L.Ed. 373; Reed v. Stapp, 3 C. C. A. 244, 246, 52 Fed. 641; Adkins
v. Sloane, 8 C. C. A. 656, 60 Fed. 344; Kentucky, etc., CO. V. Hamilton,
II C. C. A. 42, 63 Fed. 93; Hinkley V. City of Arkansas, 16 C. C. A.
395, 398, 69 Fed. 768; Minchen v. Hart, 18 C. C. A. 570, 72 Fed. 294;
Natio'nal, etc., Ass'n V. Sparks, 28 C. C. A. 399,4°3,83 Fed. 225, 229;
Ogden City v. Weaver, 47 C. C. A. 485, 108 Fed. 564. That which
the record discloses is nothing more than a general finding of all the
issues in favor of defendant, but, whether the finding be general or spe
cial, it has the same effect as the verdict of a jury, and, in the circum
stances in which it was given, is conclusive, and prevents any inquiry
in this court as to whether it is sustained by the evidence. Norris v.
Jackson, 9 Wall. 125, 19 L. Ed. 608; Martinton v. Fairbanks, 112 D.
S. 670, 5 Sup. Ct. 321, 28 L. Ed. 862; Lehnen v. Dickson, 148 U. S.
71, 13 Sup. Ct. 481, 37 L. Ed. 373; Dooley v. Pease, 180 U. S. 126,
131, 21 Sup. Ct. 329, 45 L. Ed. 457; Wilson V. Merchants' Loan &
Trust Co., 183 U. S. 121, 127, 22 Sup. Ct. 55, 46 L. Ed. 113; Mercan
tile Trust Co. v. Wood, 8 C. C. A. 658, 60 Fed. 346; Walker v. Miller,
8 C. C. A. 331, 59 Fed. 869; Hughes County v. Livingston, 43 C. C.
A. 541, 555, 104 Fed. 306; Barnard v. Randle, 49 C. C. A. 177. 110
Fed. 906.

The remaining assignment of error challenges certain rulings upon
the admission of evidence excepted to by plaintiff, which raise the
question whether, if the agreement was in parol, plaintiff could recover
back the earnest money, when defendant was not in default, and
plaintiff had refused to accel1t a lease conforming to the agreement.
The circuit court answered the question in the negative. The agree
ment related to real property in the state of Minnesota, and was gov
erned by the law of that state. This is conceded, but counsel differ
in their interpretation of the state statute (section 4215. Gen. St. 1894),
which provides:

"Every contract for the leasing for a longer period than one year. or for
the sale, of any lands, or any interest in lands, shall be void unless the con-
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tract, or some note or memorandum thereof, expressing the consideration, is
in writing, and subscribed by the party by whom the lease or sale is to be
made, or by his lawful agent thereunto authorized, in writing; and no such
contract, when made by such agent, shall be entitled to record unless the
authority of such agent be also recorded."

Counsel have made an exhaustive examination of similar statutes
in the several states, and of the decisions interpreting them. This
research discloses that states having a statute identical with that of
Minnesota differ in its interpretation; the difference being that, by
the interpretation prevailing in \Visconsin and some other states, an
agreement such as is here under consideration "is absolutely void
and a nullity," while, by the interpretation prevailing in New York
and some other states, the law will lend no aid in enforcing such an
agreement, but it is not contrary to law, and the parties are at liberty
to act under it. By the first interpretation, the vendee or lessee may,
if the agreement be not performed, recover back the money paid,
without reference to who is responsible for the default, and as though
no agreement had been made. By the second interpretation, no re
covery can be had if the vendor or lessor is not in default, but is able
and willing to perform the agreement. We are only concerned with
the interpretation placed upon the Minnesota statute by the court of
last resort in that state. It is a cardinal rule in the courts of the
United States that the judicial department of each state is the appro
priate organ to construe its legislative enactments, and that in cases
depending on the laws of a particular state, and "not controlled by
the Constitution, laws, or treaties of the United States, or by the
principles of the commercial or mercantile law or of general juris
prudence, of national or universal application," the construction which
the highest judicial tribunal of the state has given to the laws of the
state is controlling. Elmendorf v. Taylor, 10 Wheat. 152, 6 L. Ed.
289; Christy v. Pridgeon, 4 Wall. 196, 18 L. Ed. 322; Louisiana v.
Pilsbury, 105 U. S. 278, 294, 26 L. Ed. 1090; Bauserman v. Blunt,
147 U. S. 647, 657, 13 Sup. Ct. 466, 37 L. Ed. 316; Hartford Ins.
Co. v. Chicago, etc., Ry. Co., 175 U. S. 91, 100, 20 Sup. Ct. 33, 44 L.
Ed. 84; Chattanooga, etc., Ass'n v. Denson, 189 U. S. 408, 23 Sup.
Ct. 630, 47 L. Ed. 870; First National Bank v. Glass, 25 C. C. A. 151,
79 Fed. 706. The interpretation of a state statute of frauds by the
highest court of the state establishes a rule of property, and is within
the rule stated. Allen v. Massey, 17 Wall. 351,21 L. Ed. 542; Lloyd
v. Fulton, 91 U. S. 479, 485, 23 L. Ed. 363; Robinson v. Belt, 187
U. S. 41, 23 Sup. Ct. 16,47 L. Ed. 65; The facts of the present case
make Louisiana v. Pilsbury, supra, directly in point. It was there said
by Mr. Justice Field:

"The construction, so far as contract obligations. incurred under it are
concerned, constitutes a part of the law as much as if embodied in it. So
far does this doctrine extend, that when a statute of two states, expressed
in the same terms, is construed differently by· the highest courts, they are
treated by us as different laws, each embodying the partiCUlar construction
of its own state, and enforced in accordance with it in all cases arising un-
der it." .

Repeated decisions of the highest judicial tribunal of the state of
Minnesota, rendered before this agreement was made, had uniformly
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placed upon the statute of frauds of that state an interpretation similar
to that prevailing in New York, and unlike that prevailing in Wiscon
sin j .and, as part· of the interpretation adopted in Minnesota, it had
become established law in that state that when a vendor, under an
agreement for the sale of lands which is within the statute of frauds.
because not in writing, is nevertheless willing and offers to perform
on his part, but the vendee refuses to perform, and repudiates the
agreement, the latter is not entitled to recover an installment of pur
chase money previously paid. Sennett v. Shehan, 27 Minn. 328, 7
N. W. 266; La Du-King Manufacturing Co. v. La Du, 36 Minn. 473,
31 N. W. 938; McKinney v. Harvie, 38 Minn. 18, 35 N. W. 668, 8
Am. St. Rep. 640; McClure v. Bradford, 39 Minn. lIS, 3S N. W. 753;
Keystone Iron Co. v. Logan, 55 Minn. 537, 57 N. W. 156. In Sennett
v. Shehan, which was an action much like this, it was said:

"The agreement which the parties entered into in this case was not an
illegal one,and therefore incapable of being performed, if they were willing
to abide by its terms. The plaintiff voluntarily paid to defendant the sum
which he now seeks to recover, as a partial payment upon this contract;
and, so long as the defendant is not in default, but is willing and ready to
perform on his part, he is not at liberty to rescind the agreement and recall
his money because the statute declares the contract to be void as not being
in writing."

It is conceded that no question of right under the Constitution,
laws, or treaties of the United States arises in this case, but it is insisted
by counsel for plaintiff that there is presented a question of commer
cial or mercantile law or of general jurisprudence, of national or uni
versal application. After citing the cases of Township of Pine Grove
v. Talcott, 19 Wall. 666, 22 L. Ed. 227, and Burgess v. Seligman, 107
U. S. 20, 2 Sup. Ct. 10, 27 L. Ed. 359, counsel say:

"The real doctrine 01' the United States Supreme Court is that, where the
decision of the state court is right and according to the plain letter of the
law, * * * the federal courts must follow the same, but where it is
contrary to the plain letter of the statute, * • * or contrary to what
the Supreme Court of the United States deems to be the true interpretation
of the statute, * * * the federal courts should not follow the state de
cision~"

We think the question presented is one of purely local law, and is
not controlled by the principles of the commercial or mercantile law
or of general jurisprudence, of national or universal application. The
question goes to the legal effect of the agreement, rather than to
the meaning of the words or terms in which the parties expressed
their mutual undertakings. The agreement related to property the
permanent situs of which was in the state of Minnesota. The statute
and the decisions of the state court interpreting it have no bearing
upon agreements concerning property located elsewhere, and the stat
ute was adopted and the decisions interpreting it were made before the
agreement was entered into. We also think the contention of counsel
respecting the effect of the decisions of the Supreme Court of the
United States is refuted by the decisions cited to support it. The case
of Township of Pine Grove v. Talcott involved the validity, in the
hands of a bona fide purchaser, of township bonds issued in negotiable
form, and· in conformity with a state statute subsequently held invalid
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by the courts of the state. Speaking through Mr. Justice Swayne, the
court said:

"The question before us belongs to the domain of general jurisprudence.
In this class of cases this court is not bound by the judgment of the court'l
of the states where the cases arise. It must hear and determine for itself.
Here commercial securities are involved. When the bonds were issued, there
had been no· authoritative intimation from any quarter that such statutes
were invalid. The Legislature affirmed their validity in every act by an
implication equivalent, in effect, to an express declaration. And during the
period covered by their enactment, neither of the other departments of the
government of the state lifted its voice against them. The acquiescence was
universal. 1;'he general understanding of the legal profession throughout
the country is believed to have been that they were valid.· The national
Constitution forbids the states to pass laws impairing the obligation of COD
tracts. In cases properly brought before us, that end can be accomplished
unwarrantably no more by judicial decisions than by legislation." 19 Wall.
677, 22 L. Ed. 227.

In Burgess v. Seligman the question presented for decision was the
liability as a stockholder of one who received from the corporation
itself, as collateral security for the payment of debts of the corpora
tion, certificates of stock in a corporation organized under the statutes
of Missouri. "Vhen the transactions occurred out of which the lia
bility, if any, arose, the state statute under which liability was asserted
had not been construed by the state tribunals, but thereafter the Su:
preme Court of Missouri rendered two decisions placing an interpre
tation upon the statute which was urged upon the Supreme Court of
the United States as controlling. In these circumstances, it was said
by Mr. Justice Bradley, speaking for the court:

"We do not consider ourselves bound to follow the decision of the state
court in this case. * * • Since the ordinary administration of the law
is carried on by the state courts, it necessarily happens that by the course
of their decisions certain rules are established which become rules of prop
erty and action in the state, and have all the effect of law, and which it
would be wrong to distnrb. This is especially true with regard to the law
of real estate, and the construction of state constitutions and statutes. Such
established rules are always regarded by the federal courts, no less than by
the state courts themselves, as authoritative declaratioDs of what the law
is. But where the law has not been thus settled, it is the right and duty
of the federal courts to exercise their own judgment, as they also always do
in reference to the doctrines of commercial law and general jurisprudence.
So when contracts and transactions have been entered into, and rights have
accrued thereon, under a particular state of the decisions, or when there has
been no decision, of the state tribunals, the federal courts properly claim
the right to adopt their own interpretation of the law applicable to the case,
although a different interpretation may be adopted by the state courts after
such rights have accrued. But even in such cases, for the sake of harmony
and to avoid confusion, the federal courts will lean towards an agreement
of views with the state courts if the question seems to them balanced with
doubt." 107 U. S. 33, 2 Sup. Ct. 21, 27 L. Ed. 359.

It has long been settled, and in the very nature of things it must be
so, that the conclusive effect, in the federal courts, of the interpreta
tion of a state statute by the courts of the state, does not depend
upon the view which the federal courts may take of the soundness of
that interpretation. Christy v. Pridgeon, 4 Wall. 196,203, 18 L. Ed.
322; Supervisors v. United States, 18 Wall. 71, 82, 21 L. Ed. 771;
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Louisiana v. Pilsbury, 105 U. S. 278, 294, 26 L. Ed. 1090; Fall
brook Irrigation District v. Bradley, 164 U. ~. II2, ISS, 17 Sup. Ct.
56, 41 L. Ed. 369; Adams Express Co. v. OhlO, 165 U. S. 194, 219,
17 Sup. Ct. 305,41 L. Ed. 683; .Williams v. Eggleston, 170 U. S. 304,
3II, 18 Sup. Ct. 617, 42 L. Ed. 1°47; Wilkes County v. Coler, 180
U. S. 506) 524, 21 Sup. Ct. 458, 45 1. Ed. 642; Louisville, etc., Co. v.
Kentucky, 183 U. S. 5°3,5°8,512,22 Sup. Ct. 95, 46 L. Ed. 298.

The Circuit Court took the correct view of the legal effect of the
agreement under the law of the state of Minnesota, by which the
rights of the parties must be determined, and properly admitted evi
dence of deferydant's ability and willingness to perform the agreement,
and of plaintiff's refusal to do so.

The judgment is affirmed.

LEWIS et ux. v. CLARK.

(Circuit Court of Appeals, Ninth Circuit. March 1, 1904.)

No. 838.

1. BUILDING AND LOAN ASSOCIATIONS-INSOLVENCy-FORECLOSURE SUIT BY
FOREIGN RECEIVER.

A building and loan association of Minnesota deposited bonds and mort
gages of its members with the state of Wisconsin, in compliance with the
law of that state, in order to entitle it to do business therein, and to secure
the performance of contracts made with citizens of the state. The asso
ciation having become insolvent, a controversy arose in the courts of Wis
consin between a special receiver there appointed and the general receiver
in Minnesota as to the right to such securities, pending which, however,
it was stipulated that they sh'ould be collected by the Wisconsin receiver,
and they were formally assigned to him by the general receiver. Held,
that a federal court in Idaho, acting in a spirit of comity, properly per
mitted such receiver to maintain a suit therein to foreclose a mortgage
given by a citizen of the state on property therein which constituted one
of the securities so deposited, although he was not entitled to maintain
such suit as a matter of right; it not being contrary to any law or public
policy of the state, nor in any manner prejudicial to any right of the de
fendants.

2. SAME-CO'NTRACTS WITH BORROWING MEMBERS-EFFECT OF INSOLVENCY.
The insolvency of a building and loan association works a rescission

of its contracts with its members, and sums borrowed by them become
immediately due and payable, regardless of the terms of payment fixed
by the contract.

B. SAME-USURY-LAW GOVERNING.
A bond and mortgage given by a member to a building and loan asso

ciation organized under the laws of Minnesota, payable at its office in
that state, are governed by its laws with respect to usury, although the
mortgaged property may be situated in another state, where the borrower
resides.

"if 1. Suits by and against receivers of federal courts, see note to J. I. Case
Plow Works v. Finks, 26 C. C. A. 49.

"if 3. What law governs usury by building and loan associations, see note
to Kirlicks v. Interstate Building & Loan Ass'n, 51 C. C. A. 319.

See Usury, vol. 47, Cent. Dig. § 11.
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Appeal from the Circuit Court of the United States for the Central
Division of the District of Idaho.

This is a suit brought by M. C. Clark, as receiver of the American Savings
& Loan Association, formerly the American Building & Loan Association, to
foreclose a bond and mortgage given by Isaac I. Lewis and his wife on prop
erty in the state of Idaho to the said American Building & Loan Association.
'rhis association is a corporation organized under the laws of the state of
Minnesota. Lewis and his wife are citizens of the state of Idaho. In May,
1889, IJewis made application to the association for a loan of $5,000, and in
September of that year received such loan or advancement, and the bond and
mortgage upon which this suit is based were then executed. The bond was
secured by a pledge of all stock owned by LewIs, which was to be the prop
erty of the association on maturity of said stock, which Lewis agreed to ma
ture by the payment of certain moneys each month, part being called "inter
est," and part "dues on the shares of stock," one-half of which was stock
called "premIum for the privilege of obtaining the loan or advancement."
LewIs made these payments monthly up to January, 1896, when he was noti
fied that a receiver of the association had been appointed, and that no further
payments would be accepted. The association was declared to be insolvent
in proceedings brought in the state court of Minnesota, and William D. Hale
was appointed receiver to take charge of the property and effects of the cor
poration, on January 14, 1896, and on June 18, 1896, he was made permanent
receiver of the association. It appears from the record that said association,
in order to engage in business in the state of Wisconsin, and in accordance
with the laws of said state, deposited with the State r.rreasurer of Wisconsin,
in trust for the benefit and security of all its members in the state of Wis
consin, securities of the value of $100,000. Among the securities so deposited
was the bond and mortgage of Lewis and wife, which is sought to be fore
closed in this suit. Thereafter one L. V. Lewis, a member of the association.
and a citizen of the state of Wisconsin, brought an action in the state court
of Dane county, Wis., to have the bonds and mortgage in the hands of the
State Treasurer of Wisconsin placed in the hands of a receiver, for the pur
pose of collecting them for the benefit of the Wisconsin members. In this ac
tion, Receiver Hale, who had been appointed by the Minnesota court, inter
vened. and claimed that the securities in the hands of the State Treasurer
should be delivered to him, as the receiver of the association. In the course
of the proceedings in that action, :ill. C. ClarR:. the complainant in this SUit.!
was appointed receiver of the association for the state of Wisconsin. The
contest between the respective receivers with reference to the securities in the
hands of the Treasurer of Wisconsin continued until the suit was dismissed,
for want of jurisdiction, by the Supreme Court of the United States, in May,
1901. Hale v. Lewis, 181 U. S. 473, 21 Sup. Ct. 677. 45 L. Ed. 959. Pending
the controversy therein, the receivers, Hale and Clark, entered into an agree
ment, by leave of the Wisconsin court, by which the bond and mortgage in
question in this suit were to be assigned and transferred by Hale to Clark.
For the purpose of carrying 'out this agreement, a formal assignment was made
by Hale to Clark. Thereafter Clark. the Wisconsin receiver, commenced this
suit in the circuit court of Idaho, alleging, among other things, that at the
time of his appointment as receiver "the American Savings & Loan Associa
tion had no creditors and owed no debts in the state of Idaho." The pro
ceedings in this suit finally resulted in a decree of foreclosure of said bond,
and mortgage, from which decree Lewis and wife have appealed to this court.

Seldon B. Kingsbury, for appellants.
A. A. Frasier and W. E. Borah, for appellee.
Before GILBERT and ROSS, Circuit Judges, and HAWLEY,

District Judge.

HAWLEY, District Judge, after making the foregoing statement
of facts, deli vered the opinion of the court.
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It is contended by appellants that the complainant, Clark, as receiver
of the Wisconsin court, has no standing in the court in Idaho, and
should not have been permitted to maintain this suit, because he is a
foreign receiver, and does not represent the association, its officers,
membership, or interests; that the only interests which he represents
are antagonistic to the whole membership of the association, opposed
to the citizens of Idaho, and against the public policy of that state.

It is true that Clark is not the general receiver of the association.
He was appointed by the court in Wisconsin for the purpose of re
ceiving and foreclosing the securities which had been deposited with
the State Treasurer as required by the statute of Wisconsin, so as to
enable it to transact business in that state. His appointment may
have been made for the better protection of the members of the asso
ciation in said state, but it does not necessarily follow that his interests
are entirely antagonistic to the association, its members, shareholders,
or creditors. The stockholders authorized the deposit of the secu
rities of the corporation in Wisconsin, and the members of the asso
ciation are not in a position to question the validity of such deposit,
or its binding force and effect, as against them.

We are not called upon in this suit to discuss the relative rights of
the receivers, Hale and Clark, in order to determine the rights of the
shareholders or creditors of the association under the law of Minne
sota, who insist that all the securities held by the association should be
deposited in Minnesota for the benefit of all the members of the asso
ciation, nor to discuss the question as to the validity of the statute
of Wisconsin requiring the deposit of $100,000 with the State Treas
urer as a prerequisite of the right of the said association to transact
business in that state.

In Lewis v. American Savings & Loan Association et aI., 98 ·Wis.
203,73 N. W. 793, 39 L. R. A. 559, the facts relative to the insolvency
of the association, the laws of Minnesota and of Wisconsin, the reso
lution of the board of directors of the association passed May I, 1889,
authorizing the' deposit of securities to the extent of $100,000 in com
pliance with the Wisconsin statute, as well as the appointments, of
Hale and Clark, are set forth at length, and the validity of such acts
and the legal effect thereof are fully discussed. It was there held
that the securities deposited in 'Wisconsin would be presumed to have
been deposited in a bona fide attempt on the part of the association to
comply with the laws of that state; that the failure of the association
to comply with the statutory provisions of the state of its domicile
in making such deposit did not render the transfer void, compliance
with such provisions having been intended as a matter of local admin
istration merely, and not as a condition precedent to the right to
make it; that such deposit was within the lawful power of the asso
::iation, as represented by its directors, and the action of the directors
in making it was binding upon the association and all its members
to the extent and according to the terms of the statute under which
it was made; that the receiver appointed in Wisconsin was entitled
to retain and sell or collect the securities, and apply the proceeds to
the redemption in full of all shares held by the residents of 'Wisconsin,
and to the performance and discharge of all the association's con-
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tracts and obligations to members and persons residing therein, the
residue, if any, to be turned over to the foreign receiver (Hale); that
the association and its stockholders had waived the right to question
the validity of the trust or the constitutionality of the Wisconsin
statute on the ground that they impaired the obligation of contracts,
even though in case of insolvency a preference was thereby secured to
resident shareholders. See, also, Clark v. Olson (N. D.) 83 N. W. 519.

The shareholders in associations of this character are not, in the
ordinary sense, creditors, and, if deemed creditors in any sense, they
are necessarily subject to all equities existing between themselves.
There were no creditors residing in the state of Idaho whose rights
could in any manner be affected, except those who were shareholders
in the association. The court did not err in recognizing and permit
ting the complainant, Clark, as receiver of the ·Wisconsin court, to
bring and maintain this suit in Idaho. Lewis and his wife were not
thereby deprived of any of their rights. They could not have made
any other defense or availed themselves of any other privilege if the
suit for foreclosure had been instituted by Hale, the general receiver
of the Minnesota court, or by an independent or ancillary receiver
appointed by the court in Idaho. The maintaining of such a suit is
not against any public policy or law of the state. It is undoubtedly
true that a receiver appointed by a court has no extraterritorial juris
diction. A receiver in one state cannot maintain suit in the courts of
other states as a matter of absolute right, but the courts of other states
may, in the exercise of their sound discretion, as a matter of fact or
comity, permit such a receiver to bring and maintain such suits. This
doctrine of comity which usually prompts the courts to give this
permission is almost universally applied, except in the single excep
tion where some well-established right of the citizen of a state inter
venes. Enforcement of this rule of comity does not impeach the
sovereignty of the respective states, but produces a friendly inter
course between them; and it should only be denied when contrary to .
the policy of the state, or prejudicial to its real interests or the inter
ests of its citizens. Cole v. Cunningham, 133 U. S. 107, 10 Sup. Ct.
26g, 33 L. Ed. 538; Reynolds v. Adden, 136 U. S. 353, 10 Sup. Ct.
843, 34 L. Ed. 360. The suits of this character will also be sustained
as an equitable proceeding to facilitate the settlement of the affairs
of the insolvent association. The agreements and assignments be
tween the receivers were evidently in furtherance of such a purpose.

In Hale v. Hardon, 95 Fed. 747, 750, 37 C. C. A. 240, the questions
presented to the Circuit Court of Appeals were as to how far the
defendant, a nonresident stockholder, in that case was bound bv the
action of the Minnesota court; and, second, whether the plaintiff in
that suit, in his capacity as receiver for the creditors, appointed in
a proceeding in Minnesota for the purpose of enforcing the liability
of stockholders, might, in aid of that proceeding, maintain his action
at law for such purpose in another and federal jurisdiction, upon
grounds of comity or otherwise. Upon these questions the court,
among other things, said:

"We may well observe at the outset that for many years the steady trend
of federal decision has been in the direction of upholding and enforchtg extra-
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territorially this class of liabilities according to the fair intendment of the
local law in cases properly within the provisions thereof,except where enforce
ment would unreasonably interfere with local vested creditor interests in
states where enforcement is sought extraterritorially on grounds of comity, and
perhaps, in some cases, where such enforcement would offend the general public
policy of the state, while among the courts of the states there has been a di
minishing diversity of decisions upon questions growing out of such statutory
liabilities. It does not seem necessary to refer to the numerous decisions of
the Supreme Court, and those of the various Circuit Courts of Appeal and of
the Circuit Courts, so often cited, which sustain this general proposition. We
shall therefore only refer, in this connection, to the more recent cases in the
United States courts, of Rhodes v. Bank, 13 C. C. A. G12, 66 Fed. 512 [34 L.
R. A. 7421; Whitman v. Bank, 28 C. C. A. 404, 83 Fed. 288; Elkhart Nat.
Bank v. Northwestern Guaranty Loan Co., 30 C. C. A. 632, 87 Fed. 252; Dex
ter v. Edmands (C. C.) 89 Fed. 467; and to the more recent decisions of the
state courts, as showing the present tendency of judicial decision in such
jurisdictions (Bagley v. Tyler, 43 Mo. App. 195; Guerne.v v. Moore, 131 Mo.
650, 32 S. W. 1132; Ferguson v. Sherman, 116 Cal. 169 [47 Pac. 1023, 37 L.
R. A. 6221; Cushing v. Perot, 175 Pa. 66, 34 Atl. 447 [34 L. R. A. 737, 52
Am. St. Rep. 835]; Bank v. Ellis, 172 Mass. 39, 51 N. E. 207 [42 L. R. A. 396,
70 Am. St. Rep. 232], and the admirable opinion of Chief Justice Field in that
case); and to the exceedingly well-reasoned cases of Bank v. Lawrence (de
cided in Michigan, July, 1898) 7G N. W. 105, and Bell v. Farwell (decided by
the Illinois Supreme Court in December, 1898) 52 N. E. 346 [42 L. R. A. 804,
G8 Am. St. Rep. 1941. It would not be useful to undertake a review of the
decisions of the various states, and it is quite needless to say that c we must
follow the decisions of the Supreme Court, so far as they cover the questions
in this case, and, as to particular questions, if any, not covered by the Su
preme Court decisions, that we should, in a case of this character, be gov
erned by the judicial policy of the federal law, rather than that of any par
ticular state."

In addition to the authorities there cited, see, also, Relfe v. Rundel,
103 U. S. 222, 26 L. Ed. 337; Parsons v. Charter Oak Life Ins. Co.
(C. C.) 31 Fed. 305; Rogers v. Riley (C. C.) 80 Fed. 759; National
Trust Co. v. Miller, 33 N. J. Eq. 155, 158; Gluck & Becker on Re
ceivers (2d Ed.) § 5, p. 34 et seq.; High on Receivers, § 241.

The insolvency of a public building and loan association consists of
its inability to perform the purposes for which it was created. Its
insolvency works a rescission of the contracts between the association
and its members. The money advanced to the borrowing member
upon such insolvency immediately becomes due and payable, regard
less of the terms of payment fixed in the written contract. Curtis v.
Granite State Provident Association (Conn.) 36 Atl. 1023, 1025, 61
Am. St. Rep. 17; Knutson v. Northwestern Loan & Building Asso
ciation (Minn.) 69 N. W. 889, 64 Am. St. Rep. 410.

The insolvent association in this case was organized under the
laws of Minnesota. The bond and mortgage given by Lewis to the
association were made payable to it at its home office, in the city of
Minneapolis, :r..·finn. The contract as thus made must be treated as
a Minnesota contract, and the rights of the parties determined in
accordance with the laws of that state, in so far as the question of
usury in the payment of interest is considered, notwithstanding the
security for its performance was the taking of a mortgage upon real
estate in Idaho, where the law upon this question was different. The
validity of such contracts has been sustained by this court. Dygert
v. Vermont L. & T. Co., 94 Fed. 913, 37 C. C. A. 389; Pacific States
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Savings, Loan & Building Association v. Green (C. C. A.) 123 Fed.
43, 44, and authorities there cited. See, also, United States Savings
& Loan Co. v. Harris (C. C.) 113 Fed. 27.

The decree rendered by the court was certainly as favorable to ap
pellants as the law would warrant. We find no error in the record
prejudicial to appellants which would justify a reversal of this case.
At the time the case was submitted, appellants filed a petition for a
bill of review. This petition is denied, and the decree of the Circuit
Court is affirmed.

HIBBERD v. BAILEY.

(Circuit Court ot Appeals, Third Circuit. February 22, 1904.)

No. 41.

L ADMINISTRATOR-RIGHT TO RECOVER ON BOND OF PREDECESSOR.
Under the statute ot Pennsylvania, an administrator d. b. n. Is autbor·

ized to demand and recover from his predecessor in the administration,
or the sureties on his bond, all money due and belonging to the estate ot
the decedent.

2. BANKRUPTCY-PBOVABLE CLAIMS-LIABILITY AS SURETY.
Where an orphans' court in Pennsylvania entered a decree nisi adjudi

cating the account of an administrator and directing a distribution, which
decree was afterward "confirmed absolute," but later suspended as to the
distribution, and the administrator directed to hold the "balance shown
by said account" until further order of the court, such decree fixed the
amount of the administrator's liability to the estate, and also tbat of the
surety on his bond; and an administrator d. b. n. subsequently appointed,
to whom the first administrator has been ordered by the court to pay
over such amount, may prove the same in bankruptcy against the estate
of the surety as a fixed liability evidenced by such decree, absolutely
owing to the estate, within the meaning of Bankr. Act July 1, 1898, c. 541,
§ 63a, 30 Stat. 562 [U. S. Compo St. 1901, p. 3447].

Appeal from the District Court of the United States for the East-
ern District of Pennsylvania.

For opinion below, see 123 Fed. 185.
J. B. Rettew, for appellant.
Rudolph M. Shick, for appellee.
Before ACHESON, DALLAS, and GRAY, Circuit Judges.

GRAY, Circuit Judge. In March, 1895, John Wiseman, one of the
bankrupts in the above-entitled case, together with another, was sure
ty upon the bond of George L. Hubbard, administrator of George
K. Hubbard, deceased, in the sum of $6,000. The condition of the
bond, inter alia, was that George L. Hubbard, administrator of the
estate of George K. Hubbard, should well and truly administer the
said estate, should make and file an inventory and appraisement, ac
cording to law, should make or cause to be made, a just and true ac
count of the said administration within one year from the date of
the bond, or when thereunto legally required, and "all the rest and

'If 1. See Executors and Administrators, vol. 22, Cent. Dig. §§ 488, 252L
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residue' of the said goods, chattels and credits which shall be found
remaining upon such administrator's account (the same being first
examined and allowed by the orphans' court of the said county of
Philadelphia) shall deliver and pay unto such person or persons re
spectively as the said orphans' court, by their decree and sentence
pursuant to law, shal1limit and appoint." On the 24th of May, 1896,
an inventory and appraisement was filed in said estate, appraising the
personal property of said decedent at the sum of $47,062.02, and on
the 22d day of June, 1896, an account was filed by the administrator,
showing a balance for distribution of $44,13°.59. This account was,
audited by the orphans' court of Philadelphia county, Penrose, J.
Upon the 28th of June, 1896, an adjudication nisi was filed, wherein it
appeared that the balance for distribution, in the hands of George
L. Hubbard, administrator, was $44,II5.59, of which amount $33,
797.02 represented the interest of the late George K. Hubbard in the
.firm of George K. Hubbard & Co., the balance being a cash asset.
This balance, with interest, if any, was awarded in equal shares to
the children of the decedent. At the expiration of the period at which
adjudications nisi under the rules of the orphans' court were made
absolute. if not excepted to, to wit, July 18, 1896, the decree was
marked as of that date, "Confirmed absolute." No exceptions were
ever filed to the account of the said administrator. On the 9th day
of July, A. D. 1896, one John Quincy Adams filed in the court of
common pleas of Philadelphia county, a bill in equity against George
L. Hubbard, administrator of the estate of George K. Hubbard. de
ceased, et a1., praying for a partnership accounting, and alleging, inter
alia, that the estate of George K. Hubbard was indebted to him in a
large sum. On the 18th day qf July, A. D. 1896, upon application of
the counsel of the said Adams to the orphans' court, Penrose, J., in
chambers, indorsed upon the back of the adjudication the words
"Confirmation of account is suspended until further ordered." This,
it will be observed, was upon the same day that, in accordance with
the rules of the court, "confirmation absolute" of the said decree
of adjudication nisi had been entered upon its records. Attached to
1he said adjudication, is the following order of the orphans' court,
made on the 12th day of October, 1896, signed by Penrose, J.:

"Estate of George K. Hubbard, deceased.
"Now, October 12, 189G, confirmation of the adjudication of the account of

George L. HUbbard, administrator. filed July I, 1896, having, upon petition
of J. Quincy Adams, claiming as a creditor, been suspended until further or
der and the matter having come for further hearing before the auditing judge
on the day first above mentioned; and it appearing that claim of said John
Quincy Adams grows out of and involves a settlement of a partnership ac
count existing at one time between the claimant and the decedent, which set
tlement is not within the jurisdiction of this court. It is therefore ordered
that the distribution ordered by the said adjudication be suspended and that
the balance shown by said account be held by the accountant until the settle
ment of the said partnership account, and the ascertainment of the amount
if any being due the said John Quincy Adams, or until further order of the
court. C. B. Penrose, Judge."

On the 9th day of April, 1902, John 'Niseman, who was surety as
aforesaid on the administration bond of George L. Hubbard, was ad-
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judicated a bankrupt. On the 18th of September, 1902, George L.
Hubbard was removed from his office of administrator, and ordered
to pay over to his successor, thereafter to be appointed by the regis
ter of wills, all moneys, chattels and securities belonging to the
estate of the said George K. Hubbard, deceased. On the 23d day of
September, 1902, Dilworth P. Hibberd was appointed by the said reg
ister of wills administrator d. b. n. of the estate of George K. Hub
bard, deceased, and was duly qualified to act, and thereupon made
demand upon the said George L. Hubbard to pay over all the mon
eys, chattels and securities in his hands, that had been charged to
him as administrator of said estate by the decree of the orphans'
court. Said Hubbard was then unable to comply with the said or
der and decree, having been adjudicated a bankrupt, and wholly
failed to turn over the 'moneys of the estate that had been loaned
to his firm. Dilworth P. Hibberd, administrator d. b. n., there
upon presented and offered to prove a claim against the said John
Wiseman, in bankruptcy, upon his liability as surety in the said ad
ministration bond, in the sum of $6,000, the full amount of the pen
alty thereof. Objection was made to this claim before the referee,
by the trustee in bankruptcy, upon two grounds:

"(1) That the administrator d. b. n. had no rIght to present a claim on the
bond of his predecessor, George L. Hubbard. (2) That the claim was Dot
provable in bankruptcy, because of its being a contingent liability."

The referee at first disallowed the claim, but, upon exceptions to
his report, afterwards decided that the claim was provable in bank
ruptcy. Upon an appeal taken to the District Court, that court re
versed the decision of the referee, and held that the claim was not
provable. 123 Fed. 18S. From this decree of the District Court, the
present appeal has been taken.

The question raised upon the first objection, viz.: Can an adminis
trator d. b. n., in the state of Pennsylvania, maintain an action in the
name of the commonwealth, to his use, against a surety on a bond
of a previous administrator, is answered by the act of Assembly of
that state, of February 24, 1834, § 31 (P. L.78) by which it is provided
that:

"Administrators d. b. D., with or without a will annexed, shall have power to
demand and recover from their predecessors in the administration, or their
legal representatives, all moneys, goods and assets remaining in their hands,
due and belonging to the estate of the decedent"

We do not understand that the effect of this statute, in determining
the question above stated, was contested by the appellee in his ar
gument before this court. It is well, however, to read, in connection
with the language of the statute, the following portion of the condi
tion of the bond, executed by the bankrupt, viz. :

"That the administrator, George L. Hubbard, should make, or cause to be
made, a just and true account of his said administration - - - and all
the rest and residue of the said goods and chattels and credits which shall be
found remaining upon the said administrator's account, the same being first
examined and allowed by the orphans' court of the county having jurisdic
tion, shall deliver and pay unto such person or persons' as the said orphans'
court, by their decree or sentence, pursuant to law, shall limit and appoint"

129F.-37
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The sutety is undoubtedly liable upon this condition of the bond,
for the performance of all such duties as are or may be imposed by
law. The right of the administrator d. b. n. to demand, and the duty
of .the removed administrator to pay over to him, all of the moneys,
goods and assets remaining in his hands, due and belonging to the
estate of the decedent, is clearly imposed by the law of Pennsylvania.

The question presented for our determination is, has the liability of
the principal in the bond been so legally liquidated and ascertained, as
to the amount and the person to whom due, as to have fixed the lia
bility of the surety therein at the time of the filing of the petition in
bankruptcy?

These bonds, conditioned for the fidelity of an officer, such as an
administrator or executor, appointed by law to discharge plain and
well-defined duties, being taken in the name ·of the state, are held in
trust by their legally designated custodian for the protection of those,
who thereafter may be injured by the default of such officer in any of
the duties covered by the condition of his bond. Such persons are
ordinarily creditors or legatees, and prior to the act of 1834, in Penn
sylvania, and above· recited, an administrator d. b. n. could not in
that commonwealth maintain an action to his use against either
principal or surety on the bond of a previous administrator. A cred
itor or legatee, who desired to recover from a surety the legacy or
debt unlawfully withheld from him by an executor or administrator,
must first have brought suit against such administrator or executor as
the principal on the bond, and have thus ascertained a definite amount
due from such defaulting official to himself. Under the law and prac
tice as obtaining in Pennsylvania, the orphans' court is vested with
jurisdiction, not only to audit the accounts of executors and adminis
trators, and charge them with the unadministered balance remaining
in their hands and due the estate of their decedents, but also, upon
proper proceedings had before them, to make distributive decrees, as
certaining the amount due and the persons to whom payable. A de
cree thus fixing an amount due and the person to whom payable,
fixes the liability of the administrator or executor as principal in his
bond. If such principal be insolvent, or his inability to pay be other
wise demonstrated, or, without regard to the ascertainment of these
facts, nothing further is required to make certain and definite the lia
bility of the surety in such bond. In the case of a creditor or legatee,
there must be evidence produced before the orphans' court, show
ing the amount, as well as the ground, and existence of his claim as
a lawful one, upon which a definite order and decree of the court
can be made.

Assuming, as we do, that since the Pennsylvania act of 1834, above
alluded to, the claim of an administrator d. b. n. against his predeces
sor in office is protected by the administration bond of' such prede
cessor, the conclusion seems necessarily to follow, that the adju
dication of the orphans' court finding a definite amount remaining in
said predecessor's hands after an audit, and charging him with the
same for distribution, fixes his liability upon his bond, and conse
quently the liability of his surety. The liability is to the estate of the
decedent, and it does not intermit or become suspended by reason of
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the fact that the situation does not yet admit of the appointment of
an administrator d. b. n. The'liability is for the whole amount found
due t.o the decedent's estate, and no further adjudication is necessary,
as in the ease of a legatee, who must legally establish his claim out of
the fund so remaining in the hands of the administrator.

Coming then, to the case before us, we are to consider how far, un
der the sixty-third section of the bankrupt act, par. "A," Act July I,
1898, c. 541, 30 Stat. 562 [D. S. Compo St. 1901, p. 3447], the claim of
the estate of George K. Hubbard, deceased, was provable by his ad
ministrator d. b. n. against· the estate of the bankrupt, surety. on the
administration' bond. Paragraph "a," of the section referred to,
describes as a provable debt, inter alia:

"A fixed liability as evidenced by a judgment or an instrument in writing
absolutely owing at the time of the filing of the petition against him, whether
then payable or not, with any interest thereon which would have been recov
erable at that date, or with a rebate of interest upon such as were not then
payable and did not bear interest."

The law of Pennsylvania fixes the liability of an administrator to
pay over to his successors in office all the moneys, goods and assets
remaining in his hands and due and belonging to the estate of the
decedent. The amount "due and belonging to the estate of the de
cedent" was in this case ascertained by the adjudication of the or
phans' court, made and entered of record upon the 28th of June, 1896,
and finally confirmed by the order and decree of October 12, 1896,
recited above in full from the record. Though distribution by this
latter decree was suspended until further order, the amount "due
and belonging to the estate of the decedent" was confirmed. No fur
ther evidence was necessary to fix the amount due or ascertain to
whom the same was due, as in the case of a legatee claiming some
part of the whole sum. The whole amount found by the decree of
June 28th, and confirmed by that 'of October 12th, to be in the hands
of the administrator, was, by virtue of the said adjudication, "due and
belonging to the estate of the decedent." It is not required in Penn
sylvania, that the administrator should be pushed to insolvency. A
judgment at law or a decree of the orphans' court ascertaining the
amount of his personal responsibility, and to whom, is all that is
necessary as a prerequisite to a proceeding against the surety. Com
monwealth v. Stub, I I Pa. ISO, 51 Am. Dec. SIS.

The liability, therefore, of the surety in the bond, was a fixed liabil
ity, evidenced by the said adjudication at the time of the filing of the
petition against him, whether then payable, or not. It is true, that
the appointment of the administrator d. b. n. and the order of the or
phans' court, of September 18, 1902, ordering and directing the said
George L. Hubbard "forthwith to pay and turn over to the admin
istrator so appointed all the moneys, chattels and securities belonging
to the said estate," were not made until after the filing of the peti
tion in bankruptcy. But the liability of the former administrator to
the estate of the decedent, was fixed by an adjudication long prior to
the bankruptcy proceedings. The act, as we have seen, expressly
makes it a matter of indifference, whether said liability be payable at
the time of adjudication evidencing it, or not. The debt was due the
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estate. The administrator d. b. n. was merely the ministerial officer
to demand and collect it as such. The right to file such claim depend
ed upon the existence of a fixed liability properly adjudicated, as due
and belonging to the estate prior to the filing of the petition in
bankruptcy, not upon the date of the appointment of the administrator
d. b. n., who was authorized by law to enforce such liability.

We are of opinion that a liability has been established against the
principal to a greater amount than the liability of the bond; that that
liability was fixed at the time of the filing of the petition in bank
ruptcy, and therefore became a fixed liability against the surety and
bankrupt, such as is required by the provisions of the sixty-third
section of the bankruptcy act.

\Ve have carefully examined, but do not deem it necessary to dis
cuss, the authorities cited on either side in the argument before us.
Most, if not all, of those cited by the appellee, refer to the fixing of
the liability of the executor or administrator to the particular creditor,
legatee or distrihutee suing on the bond. In such case, of course,
there is the necessity of another adjudication than that establish
ing the liability of the administrator to the estate of the decedent.
Here, we are concerned with the primary liability to the estate which,
as we have seen, is covered by the first adjudication.

The order of the court below, in setting aside the report of the
referee, must be reversed, and the said report, allowing the claim of
the said Dilworth P. Hibberd, administrator d. b. n. of the estate of
George K. Hubbard, deceased, against George \V. Bailey, trustee of
the estate of John Wiseman, bankrupt, is confirmed.

E. H. GODSHALK CO. v. STERLING et at.

(Circuit Court of Appeals, Third Circuit. May 10, 1904.)

No. 16.

1. BANKRUPTCy-DISCHARGE-oBJECTIONS-SPECIFICATIONS-SPECIFICNESS.
A specification of objection to bankrupts' discharge, alleging that the

bankrupts, with intent to conceal their financial condition, failed to keep
books of account or records from which such condition could be ascertain
ed, was sufficiently specific within Bankr. Act July 1, 1898, c. 541, § 14b,
30 Stat. 550 [U. S. Compo St. 1901, p. 3427J, as amended by Act Congo Feb.
5, 1903, c. 487, § 4, 32 Stat. 797 [U. S. Compo St. Supp. 1903, p. 411J, pro
viding that the failUre to keep books, with such intent, shall deprive the
bankrupt of the right to a discharge, though the specification did not dis
close what books of account it was claimed the bankrupt should have
kept.

2. SAME-DESTRUCTION OF VOUCHERS.
A specification of objection to bankrupts' discharge, alleging that the

bankrupts, with intent to conceal their financial condition, did destroy,
through the agency of, their regularly authorized bookkeeper, canceled
checks drawn by the bankrupts, together with stubs of such checks, from
which such condition might be ascertained, was not objectionable for fail
ure to more definitely describe the cl1ecks and jtubs alleged to have been
destro~'ed.
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a. SAME-ApPEAL-OBJECTIONS.
An objection to specifications ot objections to a bankrupt's discharge,

on the ground that the jurat was insufficient, cannot be made for the tirst
time on a petition for review.

4. SAME-FALSE STATEMENTS.
A specification of objection to bankrupts' discharge, on the ground that

they had made a materially false statement on which they had obtained
credit, which failed to state the substance of such alleged false statement,
was insufficient.

Petition for Revision of Proceedings of the District Court of the
United States for the Eastern District of Pennsylvania..

E. B. Seymour, Jr., for petitioner.
Henry N. Wessel, for appellees.

Before ACHESON, DALLAS, and GRAY. Circuit Judges.

ACHESON, Circuit Judge. E. H. Godshalk Company, a creditor
of Sterling & Snyder, bankrupts, filed in the court below four specifi
cations of objections to the discharge of the bankrupts. The bank
rupts moved to dismiss these specifications, and the coort allowed the
motion. The reasons assigned by the bankrupts in support of their
motion were because the specifications, "and each of them, are insuf
ficient, indefinite, and uncertain, and for the additional reason that
they fail to specify facts which constitute legal ground for the refusal
of the court to grant the discharge of the bankrupts, and for the fur~

ther reason that they do not specify any legal objection to the bank
rupts' discharge." The learned judge below, in sustaining the motion
to dismiss, filed no opinion. Therefore we have not the benefit of
any statement by him as to his reasons for his order of dismissal.
The specifications in question come under section I4b of the bankrupt
act of July I, 1898, C. 541, 30 Stat. 550 [U. S. Camp. St. 1901, p.
3427], as amended by Act Feb. 5, 1903, c. 487, § 4, 32 Stat. 797 [U.
S. Camp. St. Supp. 1903, p. 411]. This amendatory section, we in
cline to think, is more favorable to objecting creditors than was the
original section as construed by the courts. But however this may
be, we have reached the conclusion that at least two of the specifica
tions in this case, namely, I and 4, were sufficiently specific, and that
the court should have heard 'and investigated them. These two speci
fications of objection to the discharge of the bankrupts are as follows:

"(1) That such application should not be granted, because of the following
facts, which the undersigned charges to be true, viz.: That the said bank·
rupts, Isaac Sterling and Harry Snyder, did, with intent to conceal their finan
<'ial condition, fail to keep books of account or records from which such con·
dition might be ascertained." .

"(4) That such application should not be granted, because of the following
facts, constituting an additional ground, which the undersigned charges to
be true, viz.: That the said bankrupts, Isaac Sterling and Harry Snyder, did,
with intent to conceal their financial condition, destroy, through the agency
of one Albert Sterling, son of Isaac Sterling aforesaid, their regularly author-

~ 3. Appeal and review in bankruptcy cases, see note to In re Eggert, 43 C.
C. A. 9.

'f 4. See Bankruptcy, vol. 6, Cent. Dig. § 714.
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ized bookkeeper. canceled checks drawn by the said firm prior to the first day
of January, A. D. 1903, and also stubs of said checks from which such condi
tion might be ascertained."

These specifications, respectively, not only conform to the language
of section 14b of the bankrupt act, as amended by the act of 1903, but
we think that they sufficiently specify the necessary facts.

VV'e cannotaissent to the suggestion that it was the duty of the ob
jecting creditor to specify what books of account the bankrupts should
have kept. Vve think the specification went far enough when it af
firmed that the bankrupts, with intent to conceal their financial con
dition, failed to keep books of account or records from which such
condition might be ascertained.

The fourth specification distinctly avers thart the bankrupts, with
intent to conceal their financial condition, destroyed, through the
agency of one Albert Sterling, scm of one of the bankrupts, and the
bookkeeper of the firm, canceled checks drawn by the firm prior to
the 1st day of January, 1903, and also the stubs to said checks, from
which such condition might be ascertained. We think that this speci
fication was sufficient in its statement of facts. It was not for the
objecting creditor to set forth the dates when those checks were
drawn, or other particulars. The destruction of the checks and their
stubs, with intent to conceal the firm's financial condition, was the
important fact.

No objection seems to have been taken in the court below to the
jurat, and it is too late to make such objection upon the hearing in
this court upon this petition for review, even if the objection had any
substantial basis. We do not see, however, that the jurat is open to
objection.

Our conclusion is that the assignments of error relating to the ac
tion of the court below with respect to the specifications of objections
numbered 2 and 3 should be overruled. The specification numbered
2 does not set forth what the "materially false statement" was upon
which the bankrupts obtained credit. No good reason appears why
at least the substance of this alleged false statement was not contained
in the specification. The like observations are applicable to the third
specification of objection. It does not set forth, as we think it should
have done, what property the bankrupts transferred. The averment,
"some of their property," is inexcusably v.a,gue.

The decree of the District Court, in so far as it overruled and dis
missed the specifications of objection to the bankrupts' discharge, filed
by E. H. Godshalk Company and numbered I and 4, is reversed, and
the case is remanded to that court for further proceedings in accord
ance with this opinion.
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WALMSLEY v.QUIGLEY.

(Circuit Court of Appeals, Eighth Circuit. April 28, 1904.)

No. 1,834.

1. AGENT'S AUTIIORITy-EVIDENCE-DECLARATIONS OF AGENT.
Tbe admissions or declarations of an alleged agent are alike incompe

tent to prove bis authority or tbe extent of his powers.
(Syllabus by the Court.)

In Error to the Circuit Court of the United States for the District
of Colorado.

Charles J. Hughes, Jr., and Bret Harris, for plaintiff in error.
E. 1'. Wells, John Charles Thompson, John H. Chiles, and George

S. Redd, for defendant in error.

Before SANBORN, VAN DEVANTER, and HOOK, Circuit
Judges.

SANBORN, Circuit Judge. The defendant in error, Edward D.
Quigley, brought an action in the Circuit Court against Sylvester
Pierce Walmsley to recover a commission of $2,500, which he alleged
was due to him for his services in procuring a purchaser for certain
real estate, which, for the sake of brevitv, will be called the "Dove's
Nest Property." For his cause of action he alleged in his complaint
that these facts existed: On April I, 1901, Robert S. Morrison held
the title to the real estate as a trustee for Walmsley and others whose
names were unknown to him. M. C. Merrill told him that he desired
to purchase this property. Thereupon he applied to Morrison for
authority to sell the property to Merrill, and Morrison, "by authority
of said defendant and the others equitably interested in said premises,
and for whose use and behoof the said Morrison was holding the
same," agreed with him that he should procure Merrill or some other
person to buy the property for $25,000, and that he should receive as
his commission for the negotiation and for procuring the purchaser
$2,5°0. Afterwards he persuaded Merrill to visit and examine the
property, and, while Merrill had the purchase under consideration,
Morrison, by the direction and request of the defendant and others
equitably interested in the property, conveyed it to Walmsley as trus
tee for those entitled to its benefit. At some subsequent time Merrill
continued the negotiations for the purchase which had been instituted
by the plaintiff, and finally, on December 24, 1901, bought the prop
elty for $25,000. The defendant, Walmsley, admitted in his answer
that :M'Orrison held the naked legal title to the real estate on April I,
IgOI, in trust for the defendant and others who were the equitable
owners thereof, that Morrison subsequently conveyed this title to him,
and trl!alt he sold the property to Merrill in the autumn of the year
IgOI through an agent named Owen, to whom he paid a commission
of $2,500 for effecting the sale. He denied that Morrison ever had
any beneficial interest in the property, that he ever had any right or

"If 1. See Principal and Agent, vol. 40, Cent. Dig. § 416.
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authority to sell the land, to offer it for sale, or to authorize any other
person to do so. He denied that Morrison ever had any power or
authority frorn him or from any of the other persons equitably inter
ested in the property to make the alleged agreement to pay to the
plaintiff a commission of $2,500 for procuring a purchaser of the prop
erty, and denied that Morrison ever made any such agreement. He
denied that Merrill continued any negotiation instituted by Quigley at
the time when he finally purchased the property through Owen.

Under these pleadings, and with the alleged authority of Morrison
to agree on behalf of the defendant, Walmsley, and the other equitable
owners of the property, to pay to the plaintiff a commission of $2,500
for procuring a purchaser of the property for the sum of $25,000,
squarely in issue,the case came to trial.. A jury was waived, and the
trial was conducted before the court. The plaintiff introduced in
evidence a sheriff's deed of the land in question to Morrison, dated
September 16, 1898, .and the certificate of its record upon September
26, 1898. The plaintiff, Quigley, was then called as a witness, and he
testified that in February, 19°1, Merrill wanted him to look up the
Dove's Nest property, learn who ownedit and what it could be pur
chased for, and told him that he wanted to buy it; that he proceeded to
investigate the title, and found trualt the property stood in the name of
Morrison; that he thereupon called upon Morrison, and the latter
asked him to make a proposition which he could submit to some co
owners; that he made a proposition to pay $25,000 for the property
-$5,000 cash, and $5,000 every 90 days thereafter until the full price
was paid; thlat Morrison told him that he would have to wait until he
heard from New Orleans parties who were interested in the property
before he could give him any answer to his proposition; that he wait
ed two weeks, and that Morrison then said that he could not give a
definite answer because some of the owners, Mr. Walmsley or their
attorney, were in New York; that at the end of three or four weeks
Morrison told him that they had accepted the proposition, and that
he could go on with the sale; that he then put Morrison in communi
cation with Merrill, and informed the latter that they had agreed to
the proposition, and that he could go on and close the deal at any time.
The foregoing is all the material testimony that had been presented in
the case when counsel for the plaintiff asked Quigley what the terms
of the agreement were with reference to commission, defendant's
counsel objected to the question upon the ground that no relationship
between the plaintiff and the defendant had been shown which would
justify proof of commission, this objection was overruled, the plaintiff
excepted, and the witness answered that they were to pay him 10 per
cent. of the purchase price. The ruling of the court which admitted
this evidence is the first specification of error assigned.

This is an action to, recover $2,500 of the defendant, vValmsley, as
an individual, and not as a trustee, and the judgment which has been
rendered against him is a personal judgment. The cause of action
rests upon the averment that Morrison, by authority of Walmsley,
agreed to pay the plaintiff 10 per cent. of the purchase price of the
property for his services in procuring a purchaser for it. Proof of the
authority of Morrison to make this agreement on behalf of vValmsley:



TSOI YII V. UNITED STATES. 585

was clearly an indispensable prerequisite to the competency of evi
dence of the agreement. No such proof had been presented. The
testimony of Quigley that Morrison had told him that "they" had ac
cepted his proposition, even if it be conceded that Walmsley was one
of the "they," was both insufficient and incompetent to establish the
authority of Morrison to bind Walmsley by such :a contract. The ad
missions and declarations of an alleged agent are alike incompetent
to establish his authority or the extent of his powers. Union Guar
anty & Trust Co. v. Robinson, 24 C. C. A. 650, 653, 79 Fed. 420, 422 ;
Whitam v. Dubuque & S. C. R. Co. (Iowa) 65 N. W. 403, 4°5; Ba
con v. Johnson (Mich.) 22 N. W. 276,277. The Circuit Court should
have sustained the objection to evidence of the agreement to pay the
commission until the plaintiff had established the fact by competent
proof that Walmsley had authorized Morrison to make such a contract
on his behalf. There was no evidence of any such authority before
the court at the time this ruling was made. Moreover, a careful
perusal of the entire record has produced a settled conviction in om
minds that there was no evidence at any time during the trial that
the defendant ever gave Morrison any such authority or that he ever
ratified any such contract. The result is th'ait proof of the agreement
of \Valmsley to pay the commission was not only inc01I11petent at the
time it was offered, but it never became competent at any time during
the trial of the action, and the error in receiving it was crucial and
fatal to the plaintiff's recovery, so that it becomes unnecessary to
consider any other question presented in this case.

The judgment below must t,herefore be reversed, and the case must
be remanded to the Circuit Court with directions to grant a new trial.
It is so ordered

TSOI YII v. UNITED STATES. YEE YUEN v. UNITED STATES.
CHEUNG HIM NIM v. UNITED STATES. CHEW HING

v. UNITED STATES. LEE YUE v. UNITED
STATES. CHIN CHEW FONG v.

UNITED STATES.

(Circuit Court of Appeals, Ninth Circuit. April 4, 19M.)

1. CHINESE EXCLUSION-REVIEW OF ORDER OF DEPORTATION-J"URISDIcrION OF
CIRCUIT COURT OF ApPEALS.

Under section 6 of Act March 3, 1891, creating the Circuit Courts of
Appeals (26 Stat. 828, c. 517 [U. S. Comp. St. 1001, p. 549]), which gives
such courts the power to review by appeal or writ of error final decisions
in the District Court, an appeal lies to such court from a judgment of a
District Court rendered on an appeal from an order of a commissioner
for the deportation of a Chinese person arrested under section 13 of the
exclusion act of September 13, 1888, c. 1015, 25 Stat. 479 [U. S. Comp.
St. 1901, p. 1317], which authorizes an appeal from a conviction before a
commissioner to "the judge of the District Court for the district"

Appeals from the District Court of the United States for the North
ern District of California.

C. T. Hughes, Frank V. Bell, and Dibble & Dibble, for appellants.
Duncan E. McKinlay, for t4e United States.
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Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis
trict Judge.

GILBERT, Circuit Judge. The appellants in these cases, Chinese
persons, were prosecuted before a United States commissioner under
section 13 of the Chinese exclusion act of September 13, 1888, c. 1015,
25 Stat. 479 [U. S. Compo St. 1901, p. 1317]. The commissioner in
each case adjudged that they were unlawfully in the United States, and
that they be deported. Appeals from his judgments were taken to the
judge of the District Court for the Northern District of California.
Judgments were made and entered in that court affirming the judg
ments of the commissioner. From the judgments of the District Court,
appeals were taken to this court. The appellee now moves to dismiss
on the ground that no appeal lies from the decision of the district judge.
Section 13 of the act of September 13, 1888, under w4ich the appeals
were taken, provides as follows:

"That any Chinese person or persons of Chinese descent found unlawfully
in the United States or its territories may be arrested upon a warrant issued
upon a complaint, under oath, filed by any person on behalf of the United
States, by any justice, judge or commissioner of a United States court, re
turnable before any justice, judge or commissioner of a United States court.
or before any United States court, and when convicted upon a hearing and
found and adjudged to be not lawfully entitled to be and remain in the
United Stutes, such person shall be removed from the United States to the
country whence he came. But any such Chinese person convicted before a
commissioner of a United States court may, within ten days from such
conviction, appeal to the judge of the Dis1;rict Court for the district."

It is contended that all legislation relating to the Chinese is special,
that the section above quoted gives the right of appeal only from the
ruling of a commissioner to the judge of the District Court, and that
the decision of such district judge is not the judgment of the court,
and is not a final decision appealable to this court, such as is con~

templated by section 6 of the act of March 3, 1891, c. 517,26 Stat. 828
[U. S. Camp. St. 1901, p. 549], establishing the Circuit Courts of Ap
peals, and providing that they shall exercise appellate jurisdiction to
review 1:Jyappeal or writ of error final decisions in the District Court.
In the case of United States v. GeeL~e, 50 Fed. 271, 1 C. C. A. 516,
the phrase "the District Judge of the district," as used in section 13 of
the act of September 13, 1888, was construed, and was held to be
the equivalent of the words "District Court of the district." Judge
Deady, who delivered the Qpinlon of the court in that case, said:

" 'Judge of the District Court' and 'District Court' are not, strictly speak
ing, convertible terms. But they are so. in a popular sense, and it is safe
to assume :that Congress, in the use of the former phrase in this connection,
intended to give the party an appeal to the District Court of the district."

In Chow Loy v. United States, 112 Fed. 354, 50 C. C. A. 279, the
Circuit Court of Appeals for the First Circuit criticised the decision
in the Gee Lee Case, and held that the appeal to the judge of the
District Court for the district is to the judge as a special tribunal,
and not to the District Court. In support of that view the court re-
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ferred to the decision in Fong Yue Ting v. United States, 149 U. S.
698, 728, 13 Sup. Ct. 1016, 1028, 37 L. Ed. 90S, where it was said:

"The designation of the judge in general terms as a United States judge
Is an apt and sufficient description of a judge of a court of the United States,
and is equivalent to or synonymous with the designation, in other statutes,
of the judges authorized to issue writs of habeas corpus or warrants to
arrest persons accused of crime. Rev. St. §§ 752, 1014 [U. S. Comp. St. 1901,
pp. 592, 716]."

And the Circuit Court of Appeals, arguendo, referred to Carper v.
Fitzgerald, 121 U. S. 87, 7 Sup. Ct. 825, 30 L. Ed. 882, where it was
held that no appeal lies to the Supreme Court from the order of a
circuit judge made in chambers as a judge, and not as a court, dis
charging a person brought before him on a writ of habeas corpus.
But in the case of Fang Yue Ting the remarks of the court above
quoted were not directed to the provision of the act providing for an
appeal to the district judge from a commissioner's decision. They
had reference to the language of section 6 of the act of May 5, 1892,
c. 60, 27 Stat. 25 [U. S. Camp. St. 1901, p. 1321], and the portion
thereof which provides that a Chinese laborer who shall neglect or
fail to apply for a certificate of residence within the year therein pre
scribed "may be arrested by any customs official, collector of internal
revenue or his deputies, United States marshal or his deputies, and
taken before a United States judge," and that it shall thereupon be
the duty of a judge to order that the laborer be deported from the
United States.

We think the whole question of our right to entertain these appeals
is determined by the decisions of the Supreme Court in United States
v. Mrs. Gue Lim, 176 U. S. 459, 20 Sup. Ct. 415, 44 L. Ed. 544, Chin
Bak Kan v. United States, 186 U. S. 193, 22 Sup. Ct. 891, 46 L. Ed.
1121, and Ah How v. United States and the other cases therewith
decided on February 23, 1904 (not yet officially reported) 24 Sup. Ct.
357, 48 L. Ed. -. In the first of those cases certain Chinese had
by the United States commissioner been adjudged to be unlaw
fully within the United States. They appealed, and the District
Court held that they were lawfully entitled to be and remain in
the United States. An appeal was taken to the Supreme Court,
and that court affirmed the judgment of the District Court. In the
Chin Bak Kan Case the appellant was arrested under the provisions of
section 13 of the act of September 13, 1888, and was by a commissioner
adjudged to be unlawfully in the United States, and ordered to be
deported. An appeal was taken from the judgment of deportation
rendered by the commissioner to the judge of the District Court of the
United States for the Northern District of New York. That court
affirmed the judgment. From that judgment an appeal was taken to
the Supreme Court under section 5 of the act of March 3, 1891, 26
Stat. 827, on the ground that the construction of the treaty of 1894
was drawn into questioM. The Supreme Court entertained the appeal,
and, in its opinion affirming the judgment appealed from, quoted the
provisions of section 13 of the act of September 13, 1888, under which
the arrest was made. The case of Ah How was a similar one. Mr.
Justice Holmes, in delivering the opinion of the court, said, "These
are appeals from judgments of the United States District Court COll-
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firming decisions of a commissioner, and adjudging that the appelIants
be removed from the United States to China," and the court affirmed
the judgments of the District Court.

If appeals could be taken in those cases to the Supreme Court,
t~ey .co~ld be entertained only.on the ground that the decision of the
distrIct Judge on an appeal from the commissioner's decision was the
judgment of the District Court, and, as such, a final decision, from
which an appeal could be taken. It is true that in neither of those
'decisions was discussion had of that precise question, but it is not to
be supposed that the Supreme Court did not consider all the terms
of the act authorizing the judgment from which the appeal was pros
ecuted, and did not have in mind and pass upon the question of its own
jurisdiction. On the authority of those decisions, the motions to dis
miss will be overruled.

SHOE & LEATHER REPORTER et al., Petitioners.

In re FLAGG MFG. CO.

(Circuit Court ot Appeals, First Circuit. April 26, 1904.)

No. 520 (original).

L BAN KRUPTCy-COUBTS-JURISDICTION-MoRTGAGED PROPERTY-SALB.
Union Trust company, Petitidner, 122 Fed. 937, 59 C. C. A. 461, applled,

to the effect that a court ot bankruptcy has jurisdiction to order a sale in
gross ot all tl:ie assets of a bankrupt manufacturing corporation in its
possession free from incumbrances, notwithstanding the corporation has
given a mortgage on such assets to secure its bonds, leaving questions as
to what assets are covered by the mortgage to be afterwards determined.

2. SAME-REVISORY PETITION-QUESTIONS REVIEWABLE.
An objection to an order of a court of bankruptcy fixing a minimum

bid for the sale ot the assets of the bankrupt, and providing that five
sixths of the purchase price might be paid in bonds secured by mortgage
on such assets, will not be reviewed on a revisory petition where petition
ers could not be prejudiced in any manner thereby.

8. SAME-QUESTIONS RAISED BELOW.
Where it was not objected in the District Court, sitting in bankruptcy,

that part of the property of a bankrupt ordered to be sold had not been
inventoried in the manner required by the bankrupt act, such objection
would not be considered on a revisory petition.

Howland Twombly (Boyden, Bradlee & Twombly, on the brief), for
petitioners.

Howard W. Brown, for respondent.
Before COLT and PUTNAM, Circuit Judges, and BROWN, Dis

trict Judge.

PUTNAM, Circuit Judge. This is a revisory petition brought by
certain creditors of the Flagg Manufacturing Company, a corporation
which has been adjudged bankrupt. The corporation was actively
engaged in manufacturing at the time of its bankruptcy, and in all
essential features the case is like that of Union Trust Company, Pe-

~ 2. Appeal and review in bankrulltc,y cases, see note to In re E~gert, 43 C-o. A. 9. .
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titioner, wherein we passed down an opinion on May 15, 1903, 122
Fed. 937, 59 C. C. A. 461. In this case, as in that, the bankrupt cor
poration had given a mortgage securing its bonds, and the indebted
ness under that mortgage is very considerable. It also has a large
unstcured indebtedness. This petition is brought by some of the un
secured creditors.

After a full investigation, the District Court, sitting in bankruptcy,
ordered a sale of all the assets in lump, leaving all questions as to
what portions thereof are covered by the mortgage and are not covered
by it to be afterwards ascertained and determined. Therefore, so far
as the main issue is concerned, the District Court rested securely on
our decision in Union Trust Company, Petitioner.

Only two propositions require our attention. The District Court
provided that the minimum bid should be $60,000, and that the pur
chaser might pay five-sixths of the purchase money in bonds secured
by the mortgage referred to. The other sixth, being not less than
$10,000, it ordered to be paid in cash. The petitioners claim that the
District Court had no power to order any portion of the purchase
price to be paid in bonds, but it is plain that they cannot be prejudiced
by its order in that particular, so that we need not investigate its pow
ers in reference thereto. The case in this respect falls within our
expression in Boston Dry Goods Company, Petitioner, wherein we
passed down an opinion on October 13, 1903, 125 Fed. 226, 229, 230,
as follows;

"It would be detrimental to the authority or the District Court, injurious
to its administration of the bankruptcy statutes, and involve the numerous
and useless delays which those statutes evidently have been framed to avoid.
if, in administrative matters, where no substantial interests are concerned,
we became meddlesome beyond what the law requires of us."

It is enough to say that this part of the case, as made by the petition
ers, is disposed of by the general rule in equity which applies to these
summary petitions, to the effect that equity does not concern itself
with mere trivialities, nor unless, on the whole case, the proponent
satisfies the court that he has a substantial interest, which is in danger.

The petitioners now maintain that the outstanding bonds, or some
of them, are not valid obligations of the bankrupt corporation; but
on this point the record gives us nothing definite, and the order of the
District Court directing the sale contains sufficient remedial reserva
tions, which it is not necessary to recite. The only other objection
brought to our notice is that some of the property ordered to be sold
has not been inventoried in the manner required by the bankruptcy
statutes. While, of course, we would ordinarily expect the District
Court, before selling property in lump as to which there are conflicting
claims, to establish by proper inventory and appraisal the basis for a
distribution of the proceeds when the title to the portions of the prop
erty in dispute is settled, yet this record presents nothing definite with
regard to this proposition of the petitioners. It, however, appears that
nothing of this character was brought to the attention of the District
Court. Therefore this point is disposed of by the further observation
made by us in Boston Dry Goods Company, Petitioner, to the effect
that "we ought not to take jurisdiction over propositions of the char-
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acter submitted to us, which the record does not clearly show were
brought specifically to the attention of the District Court."

On the whole, we do not find that we would be justified in assum
ing to revise the District Court with reference to the case before us.

Let there be a decree dismissing the petition, with costs for the re
spondent.

HIBBERD v. McGILL.

(Circuit Court or Appeals, Third Circuit. February 22, 1904.)

No. 42.

1. BANKRUPTOY-PARTNERSHIP OR INDIVIDUAL DEBT.
An indebtedness contracted by a member of a partnership individually

before the partnership was formed cannot be converted into a firm obli
gation by its entry as such on the books without the creditor's knowledge,
or by the making of payments thereon by firm checks, so as to preclude the
creditor from proving it against the estate of the individual partner in
bankruptcy. .

Appeal from the District Court of the United States for the Eastern
District of Pennsylvania.

For opinion below, see 123 Fed. 187.
J. B. Rettew, for appellant.
Rudolph M. Shick, for appellee.
Before ACHESON, DALLAS, and GRAY, Circuit Judges.

GRAY, Circuit Judge. The facts, as disclosed by the record in this
case, are as follows:

John Wiseman and George McGill traded together in Philadelphia,
as partners under the firm name of Wiseman & McGill, in the whole
sale grocery business, for a number of years prior to 1891. In Janu
ary, 1891, George McGill died. There stood to his credit as capital,
on the books of the firm, about $18,000. He left surviving him his
widow, this claimant, and one daughter, Anna E. McGill. Dr. George
W. Bailev was executor of his will, and one of the trustees for Anna
E. McGill. Shortly after George McGill's death, Dr. Bailey, as execu
tor, and acting as attorney in fact for Mrs. McGill and as trustee for
Anna E. McGill, made a settlement with Mr. Wiseman, the surviving
partner. In that settlement, it was agreed between Mr. Wiseman,
the surviving partner, and Dr. Bailey, that $9,000 should be carried
to the credit of Mrs. McGill. It was also agreed that Mrs. McGill
should be paid $75 per month. This agreement was made prior to
March 16, 1891, because on that date, there is a check in evidence,
signed "Wiseman & McGill," for the first month's installment (prob
ably the month of February) under that agreement. This sum was
regularly paid each month, by checks signed in the same way during
several years, and until the firm name was changed to Wiseman &
Wallace. There is also in evidence the following receipt:

"Philadelpb ia, April 1, 1891.
"Received of Ella McGill Nine Thousand Dollars and the same is placed to

her credit on our books.
"$9,000.00. [Signed] Wiseman & McGill."
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It was testified that, on the 1st of April, Wallace, who had pre
viously been a bookkeeper of the old firm, became a partner, the fir~
name of Wiseman & McGill being continued as stated. It is also ill

evidence that Mrs. McGill's account was kept upon the books of the
firm, and that her monthly stipend was paid out of partnershp funds.
There was no evidence, however, that either Dr. Bailey, her attorney,
or Mrs. McGill herself, ever consented to consider the debt as a debt
of the new firm. On the contrary, Mrs. McGill testified that she al
ways considered that, as Wiseman had assumed the debt as surviving
partner, it so continued as his individual debt. Indeed, Mr. Wiseman,
in his testimony, confirms that of Mrs. McGill in this' respect. There
was other testimony which more or less tended to support one side or
the other of the controversy, which took place before a referee, when
Ella McGill undertook to prove her claim against the individual es
tate of John Wiseman, bankrupt. The claim was objected to by Wise
man's individual creditors, on the ground that it was a debt of the
firm composed of John Wiseman and Thomas F. Wallace, constituting
the firm of Wiseman & Wallace, and not a debt of Wiseman, individu
ally. Objection was also made by former creditors, that the pay
ment of $75 a month, as interest on the $9,000, was usurious, and
that the claim, if allowed for firm assets, should be subject to a re
duction for all money paid as interest over 6 per cent. The referee in
bankruptcy disallowed the claim against the individual estate of John
\Viseman, but allowed it against the firm assets, and found that the
claim should not be reduced on the ground that the $75 a month had
been paid, not only as interest, but in payment for the good will of
the previous business. Exceptions were filed on the part of Ella Mc
Gill, and an appeal was taken to the United States District Court for
the Eastern District of Pennsylvania. The learned judge of that court
reversed the referee and allowed the claim against the individual es
tate of John Wiseman. From this finding and decree, the present
appeal was taken.

The opinion of the learned judge, which comes to us in the record,
is as follows:

"McPherson, J. I regret to say, that I find myself unable to agree with
the learned referee in his finding of facts in this case. I have read the tes
timony with care, and it seems to me to establish clearly the fact that the
agreement in controversy was originally made with John Wiseman individ
ually, and not with the firm of Wiseman & Wallace. This being so, of course
it could not become an obligation of the firm unless Mrs. McGill assented
thereto. The firm could not be substituted as her debtor in place of John
Wiseman unless she agreed to the change, and there is no evidence that she
ever made any such agreement. It is true that the amount due her was en
tered upon the books of, the firm, and that the monthly payments were made
by checks of the firm out of partnership funds, but obviously these facts could
not of themselves change the character of the debt. It is not shown that she
knew of the entry upon the books, and certainly it could make no difference to
her from what source the monthly payments were made. The testimony
leaves me in no doubt, therefore, that Mrs. McGill is entitled to make her claim
against the individual estate of John Wiseman. Concerning the monthly pay
ments, I agree with the learned referee, that they were not made as interest
and are therefore not obnoxious to the charge of usury. In this respect, the
report of the Referee is confirmed, but his disallowance of Mrs. McGill's claim
against the individual estate of John Wiseman must be disapproved." 123
Fed. 187.
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The fact that the learned judge felt compelled to differ from the
conclusions reached by the referee, presumably rendered more care
ful the scrutiny with which the testimony was reviewed by him. As
the case turns almost entirely upon questions of fact, we would feel
constrained to adopt the finding made by the learned judge under
these circumstances, unless a manifest error in that regard should ap
pear to have been made.

We have, however, carefully examined the testimony set out in the
record, and are inclined to agree with the conclusions reached bv the
court below, and its order and judgment in the premises are there
fore affirmed. '

TERRY v. BIRD.

(Circuit Court of Appeals, Ninth Circuit. February 1, 1904.)

No. 960.

1. CIRCUIT COURTS OF ApPEALs-JURISDICTION-SUIT INVOLVING CONSTRUC
TION OF TREATY.

A suit in a Circuit Court by an Indian to determine his rights under
a patent conveying land to him in severalty in accordance with the pro
visions of a treaty between his tribe and the United States, on whatever
ground the jurisdiction of the court was invoked, is one involving the
construction of a treaty of the United States, and which, by section 5 of
Act March 3, 1891, creating the Circuit Courts of Appeals (26 Stat. 827
CU. S. Comp. St. 1901, p. 549]), is appealable directly to the Supreme Court,
and is not reviewable by the Oircuit Court of Appeals, the appellate juris
diction of the Supreme Court being exclusive.

Appeal from the Circuit Court of the United States for the Western
Division of the District of Washington.

On motion to dismiss appeal. For opinion of court below, see 129
Fed. 472.

Jesse A. Frye, U. S. Atty., and Edward E. Cushman, Asst. U. S.
Atty., for appellant.

George T. Reid, for appellee.
Before GILBERT, ROSS, and MORROW, Circuit Judges.

GILBERT, Circuit Judge. George Bird, the appellee, an Indian
of the Puyallup reservation in the state of Washington, filed a bill in
equity against Frank Terry, the appellant, the superintendent of said
agency, alleging, in substance, that under the treaty of December 26,
1854 (IO Stat. II32), made between the United States and the Puyallup
Indians, lands were reserved for the latter, which were to be assigned
and patented to them in severalty; that the appellee was a member of
said tribe, and on January 30, 1886, received, under the provisions of
said treaty, a patent to the land in controversy; that by the terms of
the patent the land was granted to the appellee as a head of a family
and to his heirs; that at the date of said patent he and Mary Bird were
husband and wife, and resided on the land described in the patent, and
that she was the Mary Bird referred to in the patent, in which it was
recited that the lands had been designated as the selection of "Teo
away or George Bird, the head of a family, consisting of himself and
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Mary"; that Mary Bird died on August IS, 1887, leaving, her sur
viving, two sons, Joseph Winyer and Henry Winyer, who had been
born to her by a marriage with a former husband; that said Joseph
Winyer and Henry Winyer were never members of the appellee's
family, but that they also received assignments of land upon said res
ervation at the time when the appellee was awarded his assignment of
land; that the appellee is the owner in fee simple of the said land, but
that the appellant contends that he owns only an undivided one-half
interest therein, and that the other interest belongs to the heirs at law
of Mary Bird; and that the said appellant claims that under the laws
of the United States and the rules and regulations of the Secretary of
the interior the appellee cannot lease said land to any person unless
said lease is executed before the appellant and approved by the Secre
tary of the Interior, and unless the rent falling due thereunder is paid
to the said appellant to be distributed by him one half to the appellee
and the other half to the said heirs of Mary Bird; that the appellee has
leased the whole of said land to one Frank Albert for a period of time
less than two years for full and fair consideration paid by said Albert
to the complainant, and that the appellant threatens to and will, unless
restrained by the court, go upon the appellee's land and drive off thp
stock of said lessee, and evict him therefrom.

The appellee moves to dismiss the appeal on the ground that the
case is one which involves the construction of a treaty made under the
authority of the United States, from the judgment in which an appeal
lies only to the Supreme Court of the United States. No case is made
in the bill of diversity of citizenship, nor was jurisdiction of the Circuit
Court invoked on that ground. The appellant contends, however, that
the jurisdiction of the Circuit Court does not rest alone upon the fact
that the case involves the construction of a treaty or law of the United
States, but that it is conferred by the act of August 15, 1894, c. 290,
28 Stat. 286-305, which gives to the Circuit Courts "jurisdiction to try
and determine any action, suit or proceeding arising within their re
spective jurisdictions involving the right of any person in whole or in
part of Indian blood or descent to any allotment of land under any law
or treaty." This provision, if applicable at all to the present case, does
not confer a jurisdiction which otherwise would not exist, nor does
it render the cause any the less one which involves the construction of
a treaty of the United States, and which, under section 5 of the act es
tablishing the Circuit Court of Appeals (Act March 3, 1891, c. 517, 26
Stat. 827 [U. S. Camp. St. 1901, p. 549]), is made appealable from the
Circuit Court directly to the Supreme Court. In American Sugar
Refining Company v. New Orleans, 181 U. S. 277-281, 21 Sup. Ct. 646,
45 L. Ed. 859, the court, referring to the act creating the Circuit Court
of Appeals, said:

"The intention of the act in general was that the appellate jurisdiction
should be distributed, and that there should not be two appeals. And the
right to two appeals would exist in every case (the litigated matter having
the requisite value) where the jurisdietion of the Circuit Court rested solely
on the ground that the suit arose under the Constitution, laws, or treaties of
the United States, if such cases could be carried to the Circuit Court of Ap
peals, for their decisions would not come within the category of those made
JinaI. As, however, a case so arises where it appears on the record. from

129F.-38
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plaintltr's own statement, in legal and logical form, such as Is required by
good pleading, that the suit is one which does really and substantially involve
a dispute or controversy as to a right which depends on the construction or
appli,cation of the Constitution or some law or treaty of the United States
(Goid Washing & Water Co. v. Keyes, 96 U. S. 199 [24 L. Ed. 656]; Blackburn
v. Portland Gold Mining Co., 175 U. S. 571 [20 Sup. Ct. 222, 44 L. Ed. 276];
Western Union 'L'elegraph Co. v. Ann Arbor Railroad Company, 178 U. S.
239 [~O Sup. Ct. 867, 44 L. Ed. 1052]; and as those cases full strictly within
the terms of section 5, the appellate jurisdiction of this court in respect of
them is exclusive."

There can be no doubt that the present case is one which involves a
construction of the treaty with the Puyallup Indians, and an adjudica
tion of the rights of the appellee thereunder. Such a case is appealable
to the Supreme Court, and no provision is made for its appeal to the
Circuit Court of Appeals.

The motion to dismiss will be allowed.

PAULUS et al. v. M. 1\1. BUCK MFG. CO. at at
(Circuit Court of Appeals, Eighth Circuit. March 28, 1904.)

No. 1,968.

1. PATENT FOR INVENTION·-OWNER OF UNDIVIDED INTEREST }IAY GRANT LI
CE:'\SE.

The owner of an undivided part of all the rights secured by a patent
may, without the consent of his co-owners, grant a valid license to use
the monopoly secured by the patent.

2. SA~fE-AsSIGNMENT-LICENSE-DEFINITION.

A patent secures the exclusive right to make, the exclusive right to use,
and the exclusive right to vend the invention it protects. A grant of all
these exclusive rights throughout the United States, a grant of an undi
vided part of all these exclusive rights, or a grant of all these exclusive
rights throughout a specified part of the United States, is an assignment
of an interest in the patent, by whatever name it is designated. A grant
of any interest in or right under a patent less than these is a license.

S. SAME-UNRECORDF.D GRANT OF EXCLUSIVE RIGHTS-VALIDITY.
An unracorded parol or written grant of all the exclusive rights under

a patent is an assignment, and under section 48!l8, Rev. St. [D. S. Compo
S1. 1901, p. 3387], it is void as against subsequent purchasers for value,
without notice.

4. ApPEAL-FINDINGS AND DECREE-PRESUMPTIONS.
Where a ehancellol' has considered conflicting evidence, and made his

findings and dec-ree thereon, they must be deemed to be presumptively
corl'ec-t in an appellate court; and, unless an obvious error has intervened
in the application of the law, or some serious mistake has been made in
the consideration of the evidence, they will not be disturbed.

(Syllabus by the Court.)

Appeal from the Circuit Court of the United States for the Eastern
District of IVIissouri.

James H. Peirce, George P. Fisher, Jr., Paul Bakewell, and Fred
erick R. Cornwall, for appellants.

George H. Knight, for appellees.
Before SANBORN, THAYER, and HOOK, Circuit Judges.

'If 1. See Patents, vol. 38, Cent. Dig. § 269.
, ,. 2. Power of patentee to control his invention, see note to Heaton-Peninsu

lar B. 11'. Co. v. Eureka Specialty Co., 25 C. C. A. 280.
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SANBORN, Circuit Judge. This is an appeal from a decree which
dismissed a bill for relief from an infringement of letters patent No.
428,516, for improvements in railway drills, issued to the complainant
Aaron R. Plaulus on May 20, 1890. On June 14, 1890, he conveyed
an undivided one-fourth of his interest in the patent to his co-com
plainant, William W. Ellis. The issue in this case is one of title, and
not one of impinging inventions. The complainants' title, as the rec
ord discloses it, has been stated. This is the title of the defendants:
On February 24, 1890, Paulus made a written agreement to sell and
convey one-half of his interest under the patent to W. W. Ellis and
Mrs. Mary \Vest, the wife of Charles J. West, as soon as he should
receive his patent. This agreement was not recorded. On June 14,
1890, Paulus conveyed one-fourth of his interest as patentee to
Charles J. vVest. On June 8, 1891, West !assigned this interest to
Mrs. Mary West, his wife. After these assignments had been re
corded, and on September 23, 1896, Mrs. West conveyed her one
fourth interest in the patent to the defendants Weaver and Emminger.
On May 24, 1897, Weaver and Emminger granted a license to the
defendant the M. M. Buck Manufacturing Company to manufacture
and seLl the railway track drills protected by the patent to Paulus.
Under this title, as the record of the Patent Office disclosed it, Weaver
and Emminger owned an undivided one-fourth of the monopoly se
cured by the patent when they issued their license to the Buck Com- .
pany, and Paulus and Ellis were entitled to no relief under their bill.
The owner of an undivided part of all the rights secured by a patent
may, without the consent of his co-owners, grant a valid license to use
the monopoly it protects. Bloomer v. McQuewan, 14 How. 539, 14
L. Ed. 532; Blackledge v. Weir & Craig Mfg. Co., 47 C. C. A. 212,
ro8 Fed. 71. The burden was therefore upon the complainants to
show that by reason of facts which the recorded title did not disclose
the defendants ought not to be permitted to use the one-fourth of the
exclusive rights under the patent which they had purchased. They
endeavored to bear this burden in this way: They alleged in their bill,
and the defendants denied in their answer, that about the 1st of June,
1890, they and Charles J. West, the owners of the patent, formed a
partnership styled the Paulus R. R. Drill Company, and orally agreed
that this partnership should have all the exclusive rights secured by
the patent during its term; that neither one of them should sell his
interest in the patent without first offering to sell it to the other mem
bers of the firm; that, if anyone of them should sell to a stranger, the
purchaser should step into the shoes of the vendor, and become a
member of the partnership subject to the agreement; and that Weaver
and Emminger had notice of these facts befol1"e they purcrua.sed their
one-fourth interest from Mrs. West. Paulus and Ellis testified to the
existence of the agreement of partnership and of transfer to the part
nership of the exclusive rights protected by the patent, and Charles
J. West and Mary West, his wife, testified that no such grant was
ever made. The defendants introduced in evidence the written agree
ment dated February 24, 1890, by 'which Paulus contracted to, sell to
\V. W. Ellis and Mrs. West a one-half interest in the patent as soon
as he obtained it, and they testified that West never owned any inter-



596 129 FEDERAL REPORTER.

est in the patent; that the assignment to him dated June I4, I89O, was
made by mistake, when it should have been made to Mrs. West; that
Paulus knew these facts; that he made the assignment to West in
the performance of the agreement of February 24, I 890 ; and that
Mrs. West never consented to 'any grant or license to the partnership
which could in any way prevent her from using her one-fourth of the
rights secured by the patent. The evidence was conclusive that
Charles J. 'West and his wife left Villisca, Iowa, where the drill com
pany was organized, and where it was operating, about the year I892;
that thereafter they lived in Ohio; that there was no agreement of
dissolution of the partnership; and that neither \Vest nor his wife par
ticipated in the profits or in the losses of the firm after they left Iowa.
There was a sharp conflict of testimony upon the issue whether or not
Weaver, Emminger, or the Buck Manufacturing Company received
notice that the interest of Mrs. 'West was subject to the exclusive
rights of the drill company to the mOnopoly before they acquired their
interest. There was evidence which had some tendency to show that
they had notice of facts which might have led a person of ordinary
prudence and diligence to discover the claims of the complainants in
this regard. On the other hand, the defendants testified that they had
no notice or knowledge of any such daim.

The agreement which the complainants testify that the owners of
the patent made to the effect that the drill company should have and
exercise all the exclusive rights secured by the patent is called by their
counsel an oral, license, and much is written in the brief to show that
a license may be made by parol. For the purposes of this case the
concession is made that parties may make a valid oral' license. But
the agreement to which, the complainants testify evidenced no license.
It was a grant of the exclusive right to make, to use, and to vend the
invention throughout the United States for the full term of the pat
ent. They testHy that the agreement was that the patent should "be
used and controHed by the Paulus R. R. Drill Company for the term
of the patent; that neither Paulus, Ellis, nor \Vest could use the right
outside the Paulus R. R. Drill Company"; and that, if either of them
sold his interest, the purchaser should hold the same relation to the
drill company that the vendor had held, and should take subject to the
contract. The name by which a grant of a right under a patent may
be called is not material. It does nOil: condition or affect the rules
of law which govern it. The exclusive rights secured by a patent are
the right to make, the right to use, and the right to vend the inven
tion it protects. A grant, tr:ansfer, or conveyance of these exclusive
rights throughout the United States, or a grant of an undivided part
of these exclusive rights, or a grant of these exclusive rights through
out a specified part of the United States, is an assignment of an inter
est in the patent, by whatever name it may be called. A grant, trans
fer, or conveyance of any right or interest less than these is a license.
Waterman v. Mackenzie, I38 U. S. 252, 255, 256, II Sup. Ct. 334, 34
L. Ed. 923; Union Switch & Signal Co. v. Johnson Railroad Signal
Co., IO C. C. A. 176, I79, 61 Fed. 940, 943; Pickhardt v. Packard
(C. C.) 22 Fed. 530, 532, 23 B1:atch£. 23. The agreement to which the
complainants testify constituted a grant to the partnership of all the



PAULUS V. M.M. BUOKMFG. 00. 597

exclusive rights secured by the patent to Paulus, and it constituted an
assignment of an interest in the patent, and not a license under it
Section 4898 of the Revised Statutes [D. S. Compo St. 1901 , p. 3387]
provides that "an assignment, gnant or conveyance shall be void as
against any subsequent purchaser or mortgagee for a valuable con
sideration without notice unless it is recorded in the patent office with
in three months from the date thereof." The defendants Weaver and
Emminger were pnrchasers of the interest of Mrs. West for a valu
able cOl11sideration after the alleged assignment to the partnership, and
the oral unrecorded grant to the firm was void as against them and
their licensee, the Buck Manufacturing Company, unless they htad no
tice of its existence before they purchased from Mrs. West. Gates
Iron Works v. Fraser, 153 D. S. 332, 349, 14 Sup. Ct. 883, 889, 38 L.
Ed. 734.

In the last analysis. therefore, the decision of this case is condition
ed by the answers to these two questions of fact: Did the owners of
the patent grant the exclusive rights under it to the Paulus R. R. Drill
Company in 1890? Did the defendants have such notice of this grant
as would have put a man of reasonable prudence and diligence upon
an inquiry which would have discovered it before they acquired their
respective interests? The burden was upon the complainants to prove
a state of facts that would sustain an affirmative answer to each of
these questions. The evidence upon each of these issues was con
flicting. This was a suit in equity. The chancellor found that one
or both of these questions must be answered in the negative, for he
found for the defendants. This finding placed an additional burden
upon the complainants, for the presumption is that the conclusion of
a chancellor upon conflicting evidence is correct, and it ought not to
be disturbed unless an obvious error has intervened in the application
of the law, or some serious mistake has been made in the consideration
of the evidence. Thallmann v. Thomas, 49 C. C. A. 317, 323, II I

Fed. 277, 283; Exploration Co. v. Adams, 104 Fed. 404, 408, 45 C.
C. A. 185, 188; Mann v. Bank, 86 Fed. 51, 53, 29 C. C. A. 547, 549;
Tilghman v. Proctor, 125 U. S. 136, 8 Sup. Ct. 894, 31 L. Eel. 664;
Kimberly v. Arms, 129 U. S. 512,9 Sup. Ct. 355, 32 L. Ed. 764; Furrer
v. Ferris, 145 U. S. 132, 134,12 Sup. Ct. 821, 36 L. Ed. 649; Warren
v. Burt, 58 Fed. 101, 106, 7 C. C. A. 105, 110; Plow Co. v. Carson,
72 Fed. 387, 388, 18 C. C. A. 606, 607; Trust Co. v. McClure, 78
Fed. 209, 210, 24 C. C. A. 64, 65.

No good purpose would be served by extending this opinion to re
cite, review, and discuss the conflicting testimony. Suffice it to say
that a careful reading and analysis and a deliberate consideration of
all the evidence have failed to convince that the court below fell into
any error of law or mistake of fact in its consideratioll1 or decision of
the questions presented in this case. The decree below is accord
ingly affirmed.
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HALE & KILBURN MFG. CO. v. ONEONTA, COOPERSTOWN & RICH·
FIELD SPRINGS RY. CO.

(Circuit Court, N. D. New York.)

No. 6,984.

1. PATENTS-ANTICIPATION-PRESUMPTION FROM ACTION OF PATENT OFFICE.
The presumption arising from the granting of a patent, that it was not

, anticipated by one previously issued, is strengthened where it is shown
that such prior patent was called to the attention of the examiners and
considered before the one in suit was granted, and in such case any doubt
on the question must be resolved in favor of the later patent.

2. SAME-INOPERATIVE PRIOR DEVICE.
A patent for an operative and useful device is not anticipated by a

prior device which is not operative, although the parts and combination
may be similar.

3. SAME-INFRINGEMENT-CAR SEATS.
The Hale' patent No. 359,354, for a car seat, construed, and held not

anticipated, valid, and infringed. '

In Equity. Suit for infringement of letters patent No. 359,354, for
~ car seat, granted to Henry S. Hale March 15, 1887. On final hear
mg.

Samuel Owen Edmonds, for complainant.
Harry E. Knight and George H. Knight (Harris L. Cooke. of coun

sel), for defendant

HAZEl__, District Judge. This is a bill for infringement of United
States letters patent No. 359,354, granted March IS, 1887, to Henry S.
Hale, and by him assigned to complainant. The patent relates to car
seats in which the seat proper may be automatically tipped or tilted,
and shifted or moved slightly forward by the act of reversing the
back. The defendant is a purchaser and user of the infringing seats.
They were manufactured by the St. Louis Car Company, a Missouri
corporation, which, according to the stipulation found in the record.
assumed the defense herein, and hence may be regarded as the real
defendant. The first claim of the patent, which alone is involved, re
fers to a combination of four elements, and reads as follows:

"(1) In a seat, the combination of the main frame having cam faces or guides.
a seat-supporting frame having racks and working upon said cam faces to
admit of reciprocation and to tilt the seat, the seat back, and connecting
arms for hinging the seat back to the frame, provided with gear segments
meshing with the rack on the seat-supporting frame, whereby the said gear
segment shifts the seat with a uniform movement and locks the frame against
vertical displacement, substantially as and for the purpose specified."

The defenses relied on are anticipation and noninfringement. The
specification points out that the objects of the patent, briefly stated,
are: (I) To enable the seats having high backs to be reversed in a
limited space, suitable for use in railway cars; (2) to hinge the back
of the seat firmly to the arms locking the same, so as to prevent oscilla
tion until the back is raised from the seat to a vertical or nearly vertical

'U' 2. See Patents, vol. 38, Cent. Dig. § 73.
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position, when the locks unlatch, and the back may then be oscillated
by hand; (3) to pivot the seat back arms close to the seat, and by means
of a rack and pinion device connect them with the seat carrying frame,
"whereby the movement of the seat back will shift the seat in the proper
direction with a uniform movement, and at the same time hold the
seat frame down and lock it from displacement." The specification
states: "The seat frame runs upon cam faces, substantially in the
manner set out in my former application herein referred to, for the
purpose of tipping or tilting the seat in the act of shifting it." Such
an arrangement causes the seat proper to move simultaneously with
the back of the seat whenever the back is reversed. The desideratum
is to obtain a uniform movement of the back and seat so as to lock
the same rigidly after the back is turned. This is absolutely essential
to the successful operativeness of the seat. Failure in this respect is
apt to jam or wedge the seat, displacing the alignment and the adjust
ing mechanism, resulting in temporary annoyance, as well as some in
convenience to the manipulator. The reversible car seat, namely, a
car seat having a back pivoted to the arm of the seat so as to change
the direction of its facing, was not new when the application for the
patent in suit was filed. The sole apparent purpos~ of the invention
is to secure automatic uniformity of movement of the frame upon
which the seat is placed, by tipping or tilting its front edge upward
with a simultaneous shifting movement of the seat forward, and then
locking the seat frame so as to prevent displacement. The patent in
detail describes the mechanism by which these objects are attained.
For the purposes of this action these details need not be specifically
set forth. It is enough to briefly describe the car seat and its manner
of operation. According to complainant's expert witness: .

"The seat-back arms are pivoted close to the seat, and connected b;'meanA
or a rack and pinion device with a seat-carrying frame, the seat frame itself
running upon supporting means, such as guides or cam faces, whereby, as the
movement of the seat back is imparted to change it from one edge to the other
of the seat, the seat frame will be given a uniform movement towards thE.'
edge, which is for the time being to constitute the front, and will be held
locked in such position, the act of moving the seat frame in the manner noted
impaPting thereto also a tipping or tilting of the front edge."

Notwithstanding the many prior applications found in the record,
the prior art is within a very limited field. It is practically conceded
on both sides that the only references to which attention need be given
are the Gardner patent, No. 250,435, dated December 6, 1881, and the
Paulding & Maybeck, No. 281,129, granted about three years before
the filing of the application for the patent in suit. The earlier patent
relates to reversible car seats, but does not appear to have any of the
elements of the patent in suit. It describes a tilting or raising of the
seat, and not a forward movement, as specifically pointed out in com
plainant's structure. The Paulding & Maybeck patent relates to car
seats having reversible backs, and, according to defendant, discloses
the identical function found in the combination of claim I in suit. The
differentiating structural features consisted in the manner in which
the seat was moved. The movement of the seat was owing to are·
versal of its attached pivoted arms from one position to the other ..
their lower ends engaged between two projecting pins or teeth. Thus,
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with the aid of suitable devices, the seat was moved, and locked the
back in either of its extreme positions. It is contended by the de
fendant that the mechanism of this device which moved the seat is the
plain equivalent of the rack and pinion movement found in complain
ant's patent. It is quite true that its operation very closely approaches
the patent in suit. The series of diagrams in evidence, prepared by
defendant's expert witness Soule, to demonstrate the mechanical equiv
alency of the different forms of rack and sector arrangements shown
by the Hale and Paulding & Maybeck patents, are entitled to more
than passing consideration. The adaptation of the segmental pinion
and rack, a well-known mechanism, found in the Hale patent, may
have been perfectly obvious to the skilled observer of the Paulding &
Maybeck structure when attention was called to it. Any doubt which
I may have upon that point is resolved in favor of the patent. Cer
tain it is that the rack and pinion device, in combination with the. other
elements of claim I, produce a structure which effectively achieves the
particular object of the inventor, which, as has been said, was to shift
the seat "with a uniform movement, and at the same time hold the seat
frame down and lock it from displacement." Furthermore, I am con
vinced, by a fair preponderance of the evidence, that the "practical
operativeness of the alleged anticipating patent is successfully disputed.
The specification of the Hale patent calls attention to the scope of the
Paulding & Maybeck patent in the following language:

"The idea of pivoting the back-supporting arms close to the seat, and shift
ing the seat thereby, broadly, is not new, as somewhat the same principles
are embodied in patent No. 281,129; but my improved device, by which this
result is accomplished in so perfect a manner, and whereby additional advan
tages are attained, is new, as far as I am aware, and re:l}ders what was here·
tofore an unsatisfactory, and, I may say, impracticable, device, now operative
with the highest degree of utility and comfort."

The alleged mechanical equivalency of the complainant's structure,
and the asserted impracticability of the broader Paulding & Maybeck
patent, were directly brought to the attention of the Patent Office. It
may therefore be fairly assumed that on comparison of the two pat
ents a conclusion was reached inimical to the defendant's claim." For
this reason the presumption of the validity of the patent here con
sidered is entitled to increased weight. The conclusion that the two
devices are not equivalents is strongly supported by the action of the
Patent Office, and, accordingly, all doubt upon the controverted ques
tion of anticipation must be resolved in favor of the patent. Fraim
v. Keen (C. C.) 25 Fed. 820; Goodyear Co. v. Gardner, 4 Fish. Pat.
Cas. 224, Fed. Cas. No. 5,591. It has been suggested that the alleged
anticipatory patent was incapable of practical operation. A contrary
view does not satisfactorily appear from the proof. An assumption of
successful operativeness is negatived by the evidence. Upon this
point complainant's expert witness Hains lays much stress. He ,testi
fies regarding the Paulding & Maybeck patent, in substance, that the'
connections between the lower ends of the cams G, and the rocker
frame are so loose that a uniform movement is impossible, and that a
vertical displacement of the rocker frame is liable to ocq.1r in turning
the back of the seat. This evidence based upon the Paulding & May-
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lJeck specification and drawing, tending to show that the structure
there described was incapable of successful operation, is entitled to
weight, especially in view of its corroboration by other testimony in
the case. Some doubt even as to its operativeness may be found in
the expressions of the defendant's witness, Forney, who testifies that in
1883 he saw a model seat constructed by Paulding & Maybeck. He
remarked to persons present when the model was exhibited that he
could get up a better car seat himself, and subsequently obtained a
patent for an improvement. It also appears by the record that in
about the year 1885 the Paulding & Maybeck seat was used as an ex
periment for a short time by the New York Central Railroad to ascer
tain its practicability and usefulness. Soon afterwards it disappeared
from the market, and the Forney seat and complainant's structure went
into extensive use. The witness Forney admitted at the hearing that
"there might be practical objections to the Paulding & Maybeck seat
which would develop in practice." The concIusion reached upon this
point is that the defendant has failed to establish the practicability of
the structure claimed to anticipate the patent in suit, and, as the idea
of a more perfect car seat has been successfully embodied in the patent
by Hale, he must be acknowledged the real inventor. As the prior in
vention upon which defendant relies was not capable of practical op
eration, the combination of old elements found in the Hale patent,
correlated for adaption to a new and useful purpose, is entitled to the
protection of the patent laws. General Electric Co. v. Wise (C. C.)
119 Fed. 926; Cimiotti Co. v. American Co., 115 Fed. 498, 53 C. C. A
230; American Graphophone Co. v. Leeds (C. C.) 87 Fed. 873.

Infringement. An analysis of claim I of the Hale patent, together
with an examination of the defendant's structure, discloses the in
fringement by which complainant feels aggrieved. True, there are
dissimilar features in defendant's structure, but the details in construe
tion, while differing in appearance, are functionally the same. Sub
stantially the same combination of elements arranged as presented in
claim I are found in defendant's structure. The infringing car seat
has a main frame, having cam faces or guides, slightly inclined, to en
able the rocker frame to be reciprocated as it moves backward and for
ward. A seat-supporting frame and suitable rack are adjusted to recip
rocate upon the cam faces or guides so as to tilt or shift the seat. It
also appears that the arms of the seats are connected with the main
frame, and are provided with gear segments meshing with the rack
on the seat-supporting frame, which is adapted to uniformly move or
tilt the seat, locking the frame against vertical displacement. The
patent in suit is not limited to the precise construction described in the
claim, and therefore the different appearances of the mechanism are
wholly immaterial.

I conclude that claim I is infringed by the defendant, and that the
complainant is therefore entitled to an accounting, with costs. The
patent having expired, no injunction will issue.
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DIAMOND MATCH CO. v. UNION MATCH CO.

(Circuit Court, D. Minnesota, Fifth Division. April 23, 1904.)

L PATENTS-SUIT FOR INFRINGEMENT-PRELlMINARY INJUNCTION.
A court is not required to grant a preliminary injunction against the

infringement of a patent because its validity has been sustained by a
decision in another circuit, but is at liberty to exercise its independent
judgment on the proofs, and will the more readily do so where it ap
pears that before the hearing in the prior suit the defendant therein
had ceased to have any interest in defending it

2. SAME-SUFFICIENCY OF PROOFS.
Where the complainant's right, on the proofs, is doubtful, aad there

is a substantial controversy between the parties as to the validity of a
patent, which cannot well be determined without a full hearing, the
court will not grant a preliminary injunction which would work great
financial injury to a defendant able to respond in damages if infringe
ment should be found on the final hearing.

3. SAME-MACHINE FOR MAKING MATCHES.
A preliminary injunction against infringement ot the Beecher patent,

No. 389,435, for a machine for making matches, denied on the proofs.

In Equity. Suit for infringement of letters patent No. 389,435, for
a machine for making matches, granted to E. B. Beecher September
II, 18Sg. On motion for preliminary injunction.

Paul Bakewell, John R. Nolan, and C. D. O'Brien, for complainant.
J. L. Washburn, C. T. Benedict, and H. H. Bliss, for defendant.

MORRIS, District Judge. But for the decision and decree of
the Circuit Court of the United States for the District of New Jersey
in the case of Diamond Match Company v. Ruby Match Company
et aI., 127 Fed. 341, certified copies of which decision and decree have
been filed herein, it is probable, I think, that this application for a pre
liminary injunction would not have been made; but, if made, there
is no question in my mind but that it should have been denied. Coun
sel for complainant contend-and that was their principal contention
on the hearing-that, under the proofs filed herein, said decree ought
to be conclusive upon this court as to the validity of the claims there
adjudicated, if it is in doubt on that question, and that then the only
question left to be considered is that of infringement.

That was a suit based on letters patent issued to E. B. Beecher, Sep
tember 11, 1888, against defendants therein, who were manufacturing
under patents to Alexander Kelly-one of July 5, 1898, and the other of
July 3, 1900-and in it claims 4, 15, and 17 of the Beecher patent were
considered and adjudicated. Claims 4 and 15 were held to be valid,
and defendants therein were found to be infringing those claims.
Claim ISis not involved in this suit, and that decision can only
be invoked here as to claim 4. It appears from the proofs here
in that, before that case was argued and submitted to the court,
the charter of the defendant, Ruby Match Company, had, according
to the laws of Delaware, been repealed by proclamation of the Gov
ernor, and that it had, long prior to the repeal of its charter, gone out

, 1, See Patents, vol. 38, Cent. DIg. § 484.
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of the business of manufacturing matches, so that at the time of the
argument and submission of the case, and at the time of its decision,
neither said defendant nor its officers had any interest in the result of
the suit, except as to costs, and as to an accounting of damages and
profits by reason of past infringement by defendants prior to the date
of the decree, which accounting, as the decree shows, was waived by
complainant. It also appears that at the time of the argument and sub
mission of the case, and for a long time prior thereto, the counsel for
defendants had received little, if any, assistance, and no compensation,
from the defendants therein, and that he was greatly hampered in his
defense. And it further appears that the defense, as it concerned
claim 4 of the Beecher patent, was principally made upon the issue of
noninfringement, and upon the proper manner of construing and in
terpreting said claim, and that the question of its validity was not
strenuously pressed by counsel for defendants therein; he being sure
that the validity of that claim might be admitted, and yet the court
would be obliged to find that there was no infring-ement of it by the
machine there in suit. Whether these facts were known to counsel
at the time or not, the fact that they existed would cause me to hesi
tate long in this case, where the validity of that claim is vigorously
denied and contested, to issue a preliminary injunction based upon
that decision.

Aside from that, however, after a careful consideration of the
opinion in that case, in the light of the proofs here, and the very
able and exhaustive arguments of counsel, extending over a period
of nearly six days, I find myself unable to concur in the reasoning
therein in so far as it relates to claim 4 of the Beecher patent. It is
not necessary or proper that I should here and now determine the
question of the validity of that claim, and I do not wish to be under
stood as doing so. I only wish to say that I do not concur in the
reasoning of the learned judge in that case thereon. Indeed, if I
should. follow his reasoning, in so far as it relates to that claim, to
what I consider its logical conclusion, I should be led to the opinion
that both Beecher and Kelly had been anticipated in the prior art.
This being the case, I feel obliged to dispose of this application upon
the proofs here as though that decision had not been rendered. Wels
bach Light Co. v. Cosmopolitan Incandescent Light Company, 104
Fed. 83, 43 C. C. A. 418; Mast, Foos & Co. v. Stover Mfg. Co., 177
U. S. 485, 20 Sup. Ct. 708, 44 L. Ed. 856.

Thus considering it, the language of the court in the case of Stand
ard Elevator Company v. Crane Elevator Company, 56 Fed. 718, 6 C.
C. A. 100, at pages 719, 720, 56 Fed., and page 101, 6 C. C. A., ex
presses exactly my position:

"The object of the prOVisional remedy is preventive, largely, and it will not
be granted if it is more likely to produce than to pi'event irreparable mischief.
If the controversy between the parties be substantial, and not, as to the alleged
infringer, colorable, merely, courts of equity are not disposed to adjudicate
upon the rights of the parties otherwise than according to the approved usages
of chancery, when the defendant's rights might, by the issuance of a writ of
injunction, be put in great jeopardy, and the complainant can be compensated
in damages. Without passing any opinion upon the complainant's right or
the defendant's infringement, it suffices to say that, upon the proofs in the



60' 129 FEDERAL REPORTER.

record, we cannot declare that the right or the infringement is .so clear from
doubt as to warrant the issuance of a preliminary injunction. The evidence
as to the construction of claims and infringement, upon which the court below
was called to pass, was largely and necessarily ex parte. There was no oppor
tunity of probing the witnesses. Scientific expert evidence is not wholly re
liable when not subjected to the searchlight of intelligent cross-examination.
It would, we think, be most unsafe to determine this controversy without
full and orderly proof. It would be most unwise to imperil, and presumably
wholly ruin, the large capital and interests involved in the business of the
appellants, by arresting the enterprise in advance of a final decree, when the
damages which the appellee may sustain can be compensated in money. The
financial ability of the appellants to so respond has not, in our judgment, been
successfully attacked."

I have therefore been obliged to deny the motion for a preliminary
injunction.

WESTINGHOUSE ELECTRIC & MFG. CO. v. WAGNER ELECTRIC
MFG. CO.

(Circuit Court, E. D. Missouri, E. D. February 13, 1904.)

No. 4,657.

1. PATENTS-INFRINGEMENT-ELECTRICAL CONVERTERS.
The Westinghouse patent, No. 366,362, claim 4, for an electric con

verter constructed with open spaces in its core, an inclosing case, and a
nonconducting fluid or gas in said case, adapted to circulate through said
spaces and about the converter for the purpose of cooling the same, con
strued, and held not infringed by a converter in which spaces were left
between the coils and between them and the inclosing core for contain
ing a cooling liquid, but which had no open spaces in its core.

2. SAME-CONSTRUCTION OF CLAIMS-EsTOPPEL.
Where a patentee and complainant, his assignee, had for a number of

years placed a certain construction on a claim of his patent, with knowl
edge that during such time defendant was making and selling a device
for a similar purpose, but which did not infringe the patent as so con
strued, complainant is estopped to claim a different construction for the
purpose of charging defendant with infringement.

In Equity. Suit for infringement of letters patent No. 366,362, for
an electrical converter granted to George \Vestinghouse, Jr., July 12,
1887. On final hearing.

Kerr, Page & Cooper, Bakewell & Cornwall, and B. F. Babbitt, for
complainant.

Fowler & Bryson, for defendant.

ADAMS, District Judge. This is a suit based on the fourth claim
of letters patent of the United States No. 366,362, granted to com
plainant's assignor July 12, 1887, for new and useful improvements in
electric converters. The relief asked for is an injunction restraining
the defendant from infringing the claim and an accounting. The pat
ent has been in litigation before. On 'May 10, 1900, complainant in
stituted a suit on the same patent in the Circuit Court of the United
States for the Northern District of New York against the Union Car
bide Company (II2 Fed. 417), which will hereafter be referred to as
the "Carbide Case." The defendant in this case, being the manu-
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facturer of the device claimed to constitute an infringement in the Car
bide Case, appeared, and conducted the defense, and it is conceded is
bound by the decree therein rendered. Before final submission of that
case complainant dismissed as to claims I, 2, 3, and 5, submitting claim
4 only to the final judgment of the court. The defenses to that action
were want of patentable invention and noninfringement. The trial
court decided that claim 4 of the patent was valid, and that defendant
had infringed the claim by manufacturing the device then before the
court, and this decree was affirmed by the Circuit Court of Appeals for
the Second Circuit. 117 Fed. 495, 55 C. C. A. 230. The present action
is based on the same claim (4), and no controversy is now made except
on the issue of infringement. Defendant contends that this present
device is so different from the device involved in the Carbide Case
that the judgment in that case is not res adjudicata of the present issue
of infringement, and that in fact the defendant's device does not in
fringe claim 4. The only question for decision, therefore, is whether
the defendant's device constitutes an infringement of claim 4 of the pat
ent in suit. The invention of the patent relates, according to the specifi
cation, "to the construction of a class of apparatus employed for trans
forming alternating or intermittent electric currents of any required
character into currents different therefrom in certain characteristics,"
and the object of the invention, according to the specification, is "to
proyide a simple and efficient converter which will not become overheat
ed when employed for a long time in transforming currents of high
electro-motive force, and which will be thoroughly ventilated." The
claim in question is as follows:

"(4) The combination, substantially as described, of an electric converter
constructed with open spaces in its core, an inclosing case, and a nonconduct
ing fluid or gas in said case adapted to circulate through said spaces and about
the converter."

Complainant claims that the converter, now commonly called a
"transformer," manufactured by the defendant, infringes claim 4 in
three particulars: First, because there is an open space between the
coils themselves; second, because there is a rectangular opening in
side of the core, through which the coils pass; and, third, because there
are open spaces between the core and the coils. The question for de
termination is whether either of these three spaces or openings consti
tute "open spaces in its core" within the true meaning of claim 4 of
the patent.

I have reached the conclusion that the defendant's transformer does
not, by reason of either one or all of the above-mentioned features,
have "open spaces in its core," within the true meaning of the' patent
in suit, for the following reasons:

First. The fact that there is a space between the two coils when in
serted in the core is not an infringement of claim 4 for the most obvious
reason that claim 4 calls for no such space, and for the quite equally
obvious reason that claim I, which is not now in controversy, does con
tain that element. From these two facts it is altogether probable that
the patentee did not himself understand or intend that claim 4 should be
construed as containing the element. After a careful reading of the
opinion of the Court of Appeals in the Carbide Case, II] Fed. 495, 55
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C. C. A. 230 (which is conceded by counsel to be binding upon the
defendant in this case), I find no reason for reading the element of
"open space between the coils" into claim 4.

Second. The drawings and description of complainant's patent, as
well as the model shown in evidence and used in argument, show a de
vice in which the coils completely fill the opening in the surrounding
core, and in which parallel open spaces a few inches apart appear in the
substance of the core, extending throughout its body in such way as to
permit the oil in which the transformer is submerged to freely circu
late about the surrounding core and into the interior. A longitudinal
section of this device is shown in Fig. 2 of the drawings of the patent,
which is as follows:

These numerous parallel open spaces so shown in the drawings and
model, and any other open spaces, whether parallel or not, cutting
through the body of the surrounding core and extending into the in
terior opening containing the coils, are, in my opinion, the "open spaces
in its core" contemplated by claim 4. The purpose of these open spaces,
as disclosed by the patent and the evidence of experts, is to permit the
oil to so bathe the heat-producing surfaces of the transformer, and
to so circulate throughout the parts of the transformer, as to preserve
the insulation of the coils, and radiate the heat generated by the trans
former's action. The use of oil or paraphine in a tank inclosing the
transformer for the purposes just specified has been long known to the
art, and is recognized by at least two patents prior in date to complain
ant's patent. Accordingly, the invention has for its main purpose only
the physical means for effectually securing this circulation of oil. It
deals with the core itself, and divides it up into groups of plates, each
group separate from the other in such way as to make numerous paral
lel open spaces in the core leading from its outer surface on all its four
sides into the interior opening made for the introduction of the coils.
This interior opening, called in the patent "two rectangular openings,
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e1 and e2 , through which the wires pass," is not, in my opinion, "an
open space in its core," within the meaning of claim 4. I adopt the
views of Prof. Nipher with respect to this rectangular opening. He
says: "The core is not the core of a transformer or converter until
these rectangular openings are made through it." He says further:
"These openings give character to the core." "It is not a core until
they exist there." "The core is in fact given such a form that it sur
rounds the coil in a certain sense, and the space so surrounded by the
core might be called a 'coil opening.''' The core of a transformer is
the iron part of it. It must be so constructed as to permit the introduc
tion of the coils of wire approximately through its center. The wire
coil must be put in to make a transformer. I cannot understand how
this space left in the inside of the iron for this purpose can be an open
space in the core. It might be as well said that the space left on the
outside of the iron, between it and the incasing tank, is an open space
in the core. The defendant's device has a space between the coils, and
has also this rectangular opening for the introduction of the coils into
the core, but, for the reasons above expressed, these are not "open
spaces in its core," within the meaning of the patent in suit.

Third. The defendant's device also has certain open spaces between
the core and the coils, as shown in its model in evidence. The com
plainant's device has no such spaces. Complainant's core hugs the
coils closely, and thereby secures greater efficiency of action. But it
is contended that these spaces between the core and coils are the me
chanical equivalent of the spaces in the core already considered. I can
not agree to this view of the case. They are physically two different
things. One (the complainant's) has the spaces cutting the core
throughout its whole substance, thus permitting the oil to percolate
copiously into all heat-producing surfaces. The other (defendant's)
has its spaces inside the core between its inner surface and the outer
surface of the coils, thereby releasing the grasp of the core upon the
coils, and decreasing the efficiency of its transforming action. If the
patent in suit were a broad and valid patent for a circulatory system
throughout the heat-producing parts of a transformer, the two devices
might be the mechanical equivalent; but it is not such a patent. It is
distinctly a patent for a machine involving physical elements, and I can
not bring myself to think the spaces of the defendant's device between
the core and the coils are the same as the open spaces in the core of com
plainant's device, or the mechanical equivalent thereof. They may per
form the same function, but they do it by means of different physical
elements, and the defendant's device is constructed at the expense of
efficiency, which the complainant's device avoids.

The problem for years before the grant of complainant's patent was
to devise efficient means for cooling the heat-producing surfaces of the
transformer, and for protecting the insulation of the coils. The com
plainant invented the physical means shown in claim 4. The defendant
adopted the totaIIy different physical means shown in its model. In
view of the foregoing, I cannot construe the opinion in the Carbide Case
as giving the complainant the monopoly of all means by which the ex
ternal and internal surfaces of the heat-producing parts of a converter
can be cooled. This view would preclude the use of any and every
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other device looking towards the accompliShment of the main object,
namely, the circulation of oil throughout the heat-producing parts of a
converter. The opinion in that case uses the language that the patentee
was "entitled to claim the means" for accomplishing that object, mani
festly referring to the means claimed in claim 4, and described in the
patent, namely, of opening up the core itself in the way already pointed
out, leaving all other means (not the mechanical equivalent, however)
open to the free use of the public.

I think the construction which I have already placed on claim 4 is
the one which complainant itself placed upon that claim for years, and
in fact until the spring of 1903, when it moved in this case for a rule to
punish the defendant for contempt.

In 1887, on the same date the patent in suit was granted, the patentee,
George Westinghouse, Jr., secured a British patent for a device of simi
lar construction to that employed in the defendant's transformer. The
drawings and claims of that British patent show a transformer with
open spaces between the coils and between the coils and the core.
Claims 10 and I I of that patent distinctly call for "strips of insulating
material extending along the sides of the coils and separating the same
from the surrounding core." The American and British were applied
for and secured at the same time. Accordingly, it is obvious that the
patentee had in mind the construction involved now in defendant's de
vice, and he deemed it important enough to be made the subject of a
separate patent. To give him now the monopoly of this construction
by virtue of his American patent would, in my opinion,give him some
thing which he intentionally failed to claim when he secured it, and
which he obviously then thought should be specifically claimed in order
to secure it.

Again, it clearly appears that the defendant was engaged in making
its transformer for some years prior to the hearing of the Carbide Case,
and that the witnesses in that case knew of this fact. They certainly
knew that defendant was manufacturing a transformer with open
space between the coils and a rectangular opening into the core for the
insertion of the coils. But no attempt was there made to hold these
features to be an infringement of claim 4 of the patent. Complainant
there contented itself by claiming the parallel open spaces throughout
the core itself to be an infringement. After the judgment was ren
dered in that case, the complainant, with full knowledge that the de
fendant was manufacturing transformers with the open spaces and
openings now claimed to be an infringement of claim 4, never sought
to hold the defendant guilty of contempt for violation of the injunctive
order in that case. After that injunctive order became final, the de
fendant conformed thereto by changing its transformer so as to close
up all the parallel open spaces throughout the core itself, leaving the
core one solid mass of iron plates with no open spaces in it, but retaining
in its structure the open spaces between the coils and between the core
and coils as before, and has continued to manufacture such transform~

ers, so modified, from that day to this. The proof shows no claim that
the use of this modified structure constituted a violation of the injunc~

tive order in that case.
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Soon afterwards the present suit was instituted, and a preliminary in
junction was granted against the defendant restraining it from infringe
ment. This restraining order was consented to by defendant under
the belief that it related exclusively to the same kind of a transformer
which was declared an infringement in the Carbide Case, and I am satis
fied that counsel on both sides so regarded it at the time. In due time
after the institution of this suit the defendant filed an answer admitting
that the judgment in the Carbide Case was an estoppel against it as
to the validity of claim 4, and consenting to a final decree enjoining it
from infringing that claim. At about this juncture complainant and
defendant, by counsel, came to an understanding that neith~r party
should take any evidence until further notice. The case remained in
this condition for about a year; and in the meantime defendant re
frained from manufacturing or selling the transformer condemned as
an infringement in the Carbide Case, but continued to manufacture and
sell the transformer now claimed to be an infringement. This condi
tion of things remained until May, 1903, when a motion was made to
punish defendant for contempt on the ground that the manufacture and
sale of its present transformer was a violation of the preliminary injunc
tion granted in this case. This motion was denied, and since then
proofs have been taken, and the cause is now submitted for a final de
cree. All of these facts convince me that complainant's present claim
that defendant's present transformer is an infringement of claim 4 of
its patent is an afterthought on its part, and that from the date of its
British patent, in 1887, to the date of filing the motion to punish defend
ant for contempt, in May, 1903, the complainant continuously inter
preted claim 4 of its patent as not covering the defendant's device now
in question. This seems to me to be such a contemporaneous and
continuous construction put upon claim 4 of the patent by complainant,
and one upon which defendant has innocently acted, that complainant
ought to be estopped at this late day from asserting the contrary.

The patent in suit has only about five months longer to run. It ex
pires on July 12th of this year. To now enjoin the defendant, after it
has been manufacturing, selling, and advertising the transformer com
plained of for a period of about eight years, as shown by the testimony,
and under circumstances disclosed by this record, would, in my opinion,
be grossly inequitable. My conclusions are:

1. That the transformer now being used by the defendant is not,
within the true meaning of the patent itself, an infringement of claim 4.

2. The construction which I have placed upon this claim is in har
mony with the contemporaneous and continuous construction placed up
on the same claim by the patentee himself, and by the complainant.

3. The complainant, by its own conduct, is estopped from claiming
the contrary.

The decree will be that the defendant be enjoined from manufactur
ing or selling the transformer like that declared an infringement in the
Carbide Case, and for the usual accounting, but it will be so framed as
to exclude from its operation the transformer now manufactured by
the defendant, which has afforded the only issue before the court in this
case.

129F.-39
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I am not disposed to work out the question of costs, though the stat
ute relating to disclaimer (section 4922, Rev. St. D. S. [D. S. Camp. St.
1901, p. 3396]) as that involves a lengthy consideration of the question
whether the complainant should n9t, before bringing this suit, have en
tered a disclaimer as to claims I, 2, and 5 of the patent. I think the
equity of the matter can be reached by a direct order concerning the
costs. The complainant had a right, as long as the defendant was
making use of the transformer adjudged to be an infringement in the
Carbide Case, to institute its suit for an injunction and accounting by
reason thereof; and, notwithstanding the fact that defendant admit
ted the infringement in its answer, the complainant should not be ad
judged to pay all of the costs of this proceeding. I think an equitable
disposition of this matter is to require each of the parties to pay its own
costs, and it will be so ordered.

MISSOURI PAC. RY. CO. v. WESTERN ASSUR. CO.

(Circuit Court, D. Kansas, First Division. April 28, 1904.)

No. 8,152.

1. INSURANCE-CONDITIONS-PROOFS OF Loss-FILING-TIME.
A condition in a fire policy requiring proofs of loss to be furnished with

in GO days afforded a reasonable time to enable assured to comply there
with.

2. SAME-WAIVER.
Where a fire policy provided that proofs of loss should be furnished

within 60 days from the date of loss, and declared that an extension of
such period should be evidenced by a writing attached to or indorsed on the
policy, and that the insurer should not be held to have waived any for
feiture provided for in the policy, or any condition thereby imposed on
insured by any proceeding on the part of the company relating to ap
praisal or examination of the property insured, a forfeiture for assured's
failure to furnish proofs of loss within the time required, in the absence
of such written extension, was not waived by an acknowledgment of no
tice of loss and the commencement and continuation of negotiations for
settlement without requiring proofs to be made.

Waggener, Doster & Orr, for plaintiffs.
Sylvester G. Williams and Osmond & Cole, for defendant.

POLLOCK, District Judge. This is an action at law, brought to
recover on a contract of insurance. A copy of the contract relied upon
by plaintiff is attached to and made part of the petition. The plain
tiff, in its petition, alleges a compliance with all the terms and condi
tions of this contract requisite on its part to be performed in order to
establish its right to a recovery, except that condition of the contract
requiriJ.1&" plaintiff to make a~d furnish proofs of loss. In this respe~t
the petItion, by way of pleadmg an aVOidance of the terms and condi
tions found in the contract with respect to proofs of loss, states:

"Said plaintiff further says that it has performed all the conditions and
terms of said contract except the condition therf-in set out for the making
'ilf proofs of loss to said assurance company within sixty days after the

~ 2. See Insurance, vol. 28, Cent. Dig. §§ 1405, 1406.
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occurrence of the loss which said contract of insurance covers. Said plain
tiff was ready to make and did make all proofs of IOS8 required by said de
fendant company within said period of 60 days, but the further making of
said proof was waived by said defendant by the acknowledgment of notice
of the occvrrence of the loss of said building by fire, and the commencement
and continuance of negotiations for a settlement of such loss without the
making of further proofs thereof, whereby said plaintiff was led to believe
that said defendant did not desire and would not require further proof to
be made."

The conditions expressed in the contract relating to proofs of loss
and the maintenance of an action upon the policy are as follows:

"If fire occur, the insured shall give immediate notice of any loss thereb3'
in writing to this company, .. • • and within sixty days after the fire,
unless such time is extended in writing by this company, shall render a
statement to this company, signed and sworn to by said insured, stating the
knowledge and belief of the insured as to the time and origin of the fire;
the interest of the insured and of all others in the property; the cash value
of each item thereof and the amount of loss thereon; all incumbrances there
on; all other insurance, whether valid or not, covering any of said prop
erty; and a copy of all the descriptions and schedules in all tlolicies, any
changes in the title, use, occupation, location, possession, or exposures' of
said property since the issuing of this policy; by whom and for what pur
poses any building herein described and the several parts thereof were occu
pied at the time of fire, etc."

"This company shall not be held to have waived any provision or condition
of this policy or any forfeiture thereof by any requirement, act, or proceed
ing on its part relating to the appraisal or to any examination herein pro
vided for; and the loss shall not become payable until sixty days after the
notice, ascertainment, estimate, and satisfactory proof of the loss herein re
quired have been received by this company, inclUding an award by appraisers
when appraisal has been required.

"No suit or action on this policy, for the recovery of any claim, shall be
sustainable in any court of law or equity until after full compliance by the
insured with all the foregoing requirements nor unless commenced within
twelve months next after the fire.

"This policy is made and accepted subject to the foregoing stipulations
and conditions, together with such other provisions, agreements, or condi
tions as may be endorsed hereon or added hereto, and no officer, agent, or
other representative of this company shall have power to waive any provi
sion or condition of this policy except such as by the terms of this policy
may be the subject of agreement endorsed hereon or added hereto, and as
to such provisions and conditions no officer, agent or representative shall
have such power or be deemed or held to have waived such provisions or
conditions unless such waiver, if any, shall be written upon or attached
hereto, nor shall any privilege or permission affecting the insurance under
this policy exist or be claimed by the insured unless so written or attached."

In short, the above-quoted provisions of the contract of insurance
in this case provides: (I) \\That "proofs of loss" under the policy
shall contain; (2) that such proofs of loss shall be furnished by the
assured to the insurer within 60 days from the date of loss, unless
this specified period of time is extended; (3) that an extension of such
period of time shall be evidenced by writing to that effect; (4) such
written extension of time shall be attached to or indorsed upon the
contract of insurance; (5) that the company shall not be held to have
waived any forfeiture provided for in the policy, or any condition
thereby imposed upon the insured by the terms of the; policy by any
requirement or proceeding on the part of the company relating to any
appraisal or examination of the property insured provided for in the
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policy; (6) that loss under the policy shall not become payable until
60 days after "proofs of loss" are furnished; (7) that no suit or action
shall be brought on the contract of insurance until the assured shall
have complied with all the requirements and conditions of the contract
precedent on his part to be performed.

The petition of plaintiff, in legal effect, by the plea of waiver, admits
(a) that "proofs of loss" were not furnished within 60 days from the
date of the fire, as required by the terms of the policy; (b) that no
extension of time in which to furnish such proofs of loss was granted
by the insurance company or its agents to the assured in writing;
(c) that no such "proofs of loss" as are provided for in the contract
have been furnished. To this petition the defendant has filed a gen
eral demurrer. Can plaintiff recover in this action at law on the con
tract of insurance under the allegations of its petition? The solution
of this problem must depend on the construction of the terms employed
in the contract and plaintiff's compliance with such terms and con
ditions, unless compliance has been waived by the defendant. In re
gard to the conditions imposed upon the assured to furnish "proofs
of loss" as required by the terms of the contract of insurance, it has
been held:

"The condition requiring service of proofs of loss is one wholly for the
benefit of the insurer. The assured contracts to perform it, and until he
does so he has no legal claim against the insurer, and no cause of action.
The proofs thus provided for are the legal evidence of the loss. The per
formance of the condition is not a thing to be done at the request of the in
surer. The company may remain silent, and, until proofs are furnished, it
cannot be called upon to pay the loss." Armstrong v. The Agricultural In
surance Co., 130 N. Y. 5GO, 29 N. E. 991.

In Fournier v. German-American Ins. Co., 23 R. 1. 36, 49 Atl. 98, it
is said:

"The filing of 'proofs of loss,' so called, is a perfectly reasonable condition
in order to protect the company from fraud, and covers a great deal more
than stating that the loss has occurred and giVing the value of the property
destroyed. It embraces, among other things, a statement of any changes
in the title, use, occupation, location, possession, or exposures of the prop
erty since the issuing of the policy. It specifies by whom and for what pur
pose the building described in the policy, and each part thereof, was occu
pied at the time of the fire; and it must also set forth the knowledge and
belief of the insured as to the time and origin of the fire, and, unless a sworn
statement as to these things is furnished by the assured, it would be a com
parative easy matter to defraud the insurance company."

Such being the conditions imposed upon the assured to furnish
"proofs of loss" to the insurer as found in his contract of insurance, and
such being the character of. the "proofs of loss" so required to be
furnished, the contract period of 60 days from the date of loss is a
reasonable time to enable the assured to comply with the conditions
imposed. However, in the event this period of time for any reason
proves insufficient, and an extension of time is desired by the insured,
the parties to the contract have expressly stipulated, not that a waiver
on the part of the company of the failure of the assured to furnish
"proofs of loss" within the 60 days required by the terms of the con
tract may notoe shown, but, in order that the entire engagement and
obligation of the company may rest in writing, and not in the fickle
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memory of interested parties or witnesses, it is stipulated that such
waiver, if any, must rest in a writing to that effect, executed in such
manner as will bind the company. That such is the contract existing
between the parties there is no room to doubt. That this contract has
not been complied with by the assured stands admitted.

Has nonperformance of this condition by assured been waived by
defendant? Reference to the adjudicated cases will show not a little
"judicial legislation" on this subject of insurance in many of the
states, doubtless occasioned from the hardship or supposed hardship
resulting to the assured from an enforcement of the contract of in
surance only according to its terms and conditions as found therein
written, and by way of avoidance of such supposed injustice to as
sured. However, the federal Supreme Court has not indulged in this
"judge-made" law, but has uniformly and consistently held that a
policy of insurance, where plain and unambiguous in terms, is a con
tract between the parties, to be enforced only according to its provi
sions, and in the same manner as any other contract in writing. In
the cage of Imperial Insurance Company v. Coos County, lSI U. S.
4S2, 14 Sup. Ct. 379, 38 L. Ed. 231, Mr. Justice Jackson, delivering
the opinion of the court, said:

"Contracts of insurance are contracts of indemnity upon the terms and
condi tions specified in the policy or policies. embodying the agreement of the
parties. For a comparatively small consideration the insurer undertakes to
guaranty the insured against loss or damage, upon the terms and conditions
agreed upon, and upon no other; and when called upon to pay, in case of
loss, the insurer therefore may justly insist upon the fulfillment of these
terms. If the insured cannot bring himself within the conditions of the pol
icy, he is not entitled to recover for the loss. The terms of the policy con
stitute the measure &f the insurer's liability, and, in order to recover, the
assured must show himself within those terms; and if it appears that the
contract has been terminated by the violation on the part of the assured of
its conditions, then there can be no right of recovery. The compliance of
the assured with the terms of the contract is a condition precedent to the
right of recovery. If the assured has violated or failed to perform the con
ditions of the contract, and such violation or want of performance has not
been waived by the insurer, then the assured cannot recover. It is imma
terial to consider the reasons for the conditions or provisions on which the
contract is made to terminate, or any other provision of the policy which
has been accepted and agreed upon. It is enough that the parties have made
certain terms, conditions on which their contract shall continue or termi
nate. The courts may not make a contract for the parties. Their function
and duty consists simply in enforcing and carrying out the one actually
made."

The latest expression of that court upon this subject is found in
Assurance Co. v. Building Association, 183 U. S. 308, 22 Sup. Ct.
133, 46 L. Ed. 213, wherein Justice Shiras, delivering the opinion of
the court, says:

"What, then, are the principles sustained by the authorities, and appli
cable to the case in hand? They may be briefly stated thus: That contracts
in writing, if in unambiguous terms, must be permitted to speak for them
selves, and cannot by the courts, at the instance of one of the parties. be
altered or contradicted by parol evidence, unless in case of fraud or mutual
mistake of facts; that this principle is applicable to cases of insurance con
tracts as fully as to contracts on other subjects; that provisions contained
in fire insurance policies that such a policy shall be void and of no effect if
other insurance is placed on the property in other companies without the
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knowledge and consent or the company are usual and reasonable; that it
Is reasonable and competent for the parties to agree that such knowledge
and consent shall be manifested in writing, either by indorsement upon the
policy or by other writing; that it is competent and reasonable for insurance
companies to make it matter of condition in their policies that their agents
shall not be deemed to have authority to alter or contradict the express
terms of the poliCies as executed and delivered; that where fire insurance
policies contain provisions whereby agents may, by writing indorsed upon
the policy or by writing attached thereto, express the company's assent to
other insurance, such limited grant of authority is the measure of the agent's
power in the matter, and where such limitation is expressed in the policy,
executed and accepted, the insured is presumed, as matter of law, to be
aware of such limitation; that insurance companies may waive forfeiture
caused by nonobservance of such conditions; that, where waiver is relied
on, the plaintiff must show that the company, with knowledge of the facts
that occasioned the forfeiture, dispensed with the observance of the condi
tion; that where the waiver relied on is the act of an agent it must be shown
either that the agent had express authority from the company to make the
waiver, or that the company subsequently, with knowledge of the facts,
ratified the action of the agent." . .

The opinion is lengthy, and exhaustive of the subject discussed, and
was evidently prepared with the intent of clearly setting forth the views
of that court on the nature of a contract of insurance and the rules of
law governing its construction and enforcement. The question there
considered, while not identical with that at bar, yet is of so close an
alogy as to furnish a rule for decision here.

So, in the case at bar, it is held, the assured not having furnished
"proofs of loss" within the period of 60 days from the date of the
fire, as required by the terms of the policy, it would, in my judgment,
be competent for plaintiff to allege and show, if possible to so do, that
defendant company, through its duly authorizer;l officers or agents,
had waived such breach of condition by extending the time for per
formance in the manner stipulated in the contract-that is, by a writing
to that effect-or had in writing waived performance of the condition
requiring assured to furnish "proofs of loss" either by denying lia
bility under the contract in advance of "proofs of loss," thus repudiat
ing its contract on its part, or by in any manner in writing notifying
assured that "proofs of loss" would not be required in accordance with
the condition imposed in the policy. But such is not the waiver
pleaded in the petition. The waiver of the breach of a condition to be
performed under the express terms of the contract in this case by as
sured, precedent to the maintenance of this action for a recovery upon
the contract, which the parties have stipulated shall rest in and be
evidenced only by writing, is here attempted to be predicated upon acts
and conduct of the defendant necessarily resting in parol, and not evi
denced by writing. This, in my judgment, may not be done; nor do
I think, from a careful examination of the case of Thompson v. Phcenix
Insurance Co., 136 U. S. 287, 10 Sup. Ct. 1019, 34 L. Ed. 408, that
case in any wise conflicts with the view here expressed.

It follows the demurrer to the petition must be sustained. It is so
ordered.
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SCOTT v. STOCKHOLDERS' OIL CO. et aL

(Circuit Court, E. D. Pennsylvania. April 28, 1904.)

No.1.

615

1. FEDERAL COURTS-PROCESS-SERVICE-PLEA IN ABATEMENT-AFFIDAVIT.'

Where, in an action against a foreign corporation, a plea in abate
ment was filed on its behalf to vacate the service, which averred that the
person on whom process was served was neither an agent nor officer of
the corporation, an affidavit by the person so served, as required by eq
uity rule 81, that the averments in the plea were true in fact, and that
it was not interposed for delay, was insufficient, since the plea on its
face showed that such person had no authority to make it on behalf of
the corporation.

2. SAME.

Where the return of service on an alias summons in an action against
a foreign corporation showed service on the corporation's alleged resi·
dent agent on January 20, 1904, a plea in abatement to quash the serv
ice, verified on March 8, 1904, and reciting that the person served "is"
not an agent or officer of the corporation, was insufficient, since it did
not negative the fact that he was such agent on the date of service.

In Equity. Motion to strike off plea in abatement.
See 120 Fed. 698; 122 Fed. 835.

Samuel J. Houston and Lawrence Vi. Baxter, for complainant.
Joseph R. Embery, for Theodore J. Dumble.

J. B. McPHERSON, District Judge. The history of this litiga
tion is as follows: The service of the summons on the Dumble De
velopment Company was made upon its secretary and general man
ager, but was set aside by Judge Dallas for the following reasons:

"The Dumble Development Company is admittedly a Delaware corporation.
The return does not state, nor does it appear from the record, that it is an
inhabitant of this district, or has in any manner become subject to the juris
diction of this court; and therefore, eyen if it be true, as stated, that the per
son served was, when served, 'secretary and general manager of said compa·
ny,' yet the return is legally insufficient, because it does not affirmatively
show all that is requisite to constitute a valid service," Scott v. Stockhold
ers' Oil Co. (C. C.) 122 Fed. 835.

An alias summons was thereupon issued, and upon this writ the
marshal has made return as follows:

"January 20th, 1904, at Philadelphia, in my district, served the within writ
on the Dumble Development Company by giving a true and attested copy
thereof to Theodore J. Dumble, the registered agent of said company, as will
appear by the certificate of the Secretary of the Commonwealth of Pennsyl·
vania, hereto annexed and made part of this return; and at the time of said
service I made known to said Dumble the contents of said writ. I first tried
to serve said writ at 1217 Filbert street, Philadelphia, the designated office
or place of business of said Dumble Development Company, but I was una
ble to find said Dumble, its registered agent, at said place. I then served the

"if 1. Service of process on foreign corporations, see note to Eldred v. Amer
ican Palace-Car Co., 45 C. C. A. 3.



616 129 FEDERAL REPORTER.

said writ as abovespeclfied at the dwelling house of said Dumble, 1519 Ruan
street, Frankford, Philadelphia."

The certificate of the Secretary of the Commonwealth, attested by
the seal of the state, declares under date of January 19, 1904:

"I do hereby certify that the records of this department show, that on No
vember 5, 1902, the Dumble Development Company, a corporation of the state
of Delaware, filed in this office a statement of office and agent in compliance
with our act of April 22, 1874 [Po L. 108], entitled 'An Act to prohibit foreign
corporatiolls from doing business in Pennsylvania, without having Imown
places of business and authorized agents,' designating in said statement as
agent Theo. J. Dumble, 1217 Filbert street, Philadelphia; that after careful,
thorough and diligent search through the records of this department, I have
been unable to find any subsequent statement filed by said company or any
substitution or revocation of the authority of the above named Theo. J. Dum
ble, as agent of said corporation."

Section I of the act referred to in the secretary's certificate pro
hibits any foreign corporation from doing business in Pennsylvania
until it has established an office and appointed an agent for the trans
action of business in this state. Section 2 is as follows:

"It shall not be lawful for any such corporation to do any business in this
commonwealth, until it shall have filed in the office of the .SfJcretary of the
Commonwealth a statement, under the seal of said corporation, and signed by
the president or secretary thereof, showing the title and object of said corpo
ration, the location of its office or offices, and the name or names of its author
ized agent or agents therein; and the certificate of the Secretary of tile Com
monwealth, under the seal of the commonwealth, of the fillng of such state
ment, shall be preseHed for public inspection by each of said agents, in each
and every of said offices." P. L. 1874, p. 108.

Upon such an agent service of a writ of summons may be made
by virtue of the act of 1903, § 2, cL "g" (P. L. 139):

"In the case of a registered foreign corporation, partnership limited, or
joint stock company, by serving its duly registered attorney as in the case of
a summons issued against him personally, or by leaving a true and attested
copy thereof for him at the registered place, if he be not found there during
the usual business hours of any business day, with the person for the time
being in charge of the business carried on at such place."

The return of the marshal, so far as it goes, is in compliance with
this statute, but the development company, being of opinion that es
sential averments of fact are still lacking, and that the facts that are
averred are not correctly stated, has filed this plea in abatement:

"'l'heDumble Development Company, one of the above-named defendants,
specially appearing under protest for the purpose of this plea, and for no other
purpose, says that this defendant has not properly been served with process;
that Theodore J. Dumble is not its agent or officer; that it is not a corpora
tion organized under the laws of the state of Pennsylvania, nor a citizen nor
inhabitant of the state of Pennsylvania, nor does it have an office or agency
in the state of Pennsylvania, nor does it transact business therein, nor does
it have any property therein; but that it is a corporation organized under the
laws of the state of Delaware, and residing in Wilmington, in the district ot
Delaware-all of which matters and things are O:ue."

To which Theodore J. Dumble makes this affidavit:
"Theodore J. Dumble, being dUly sworn, says: 'I am the person upon whom

service of process was made as agent of the Dumble Development Company.
The averments contained in the foregoing plea are true in tact, and the plea
is not interposed for delay:"
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The present motion to strike off the plea is founded upon equity
rule 31, which declares that:.
, "No demurrer or plea shall be allowed to be filed to any bill, unless upon

a certificate of counsel that in his opinion It is well founded in point of law,
and supported by the affidavit of the defendant that it is not interposed for
delay, and, if a plea, that it is true in point of fact."

It is contended on behalf of the complainant that the present affi
davit does not comply with this rule, because it shows upon its face
that it was not made by any person authorized to speak in behalf of
the development company. I think this contention is sound. The
averment of the plea is that Theodore J. Dumble is not the com
pany's agent or officer, and, assuming this to be true, as must be as
sumed for the purpose of this motion, it is also true that he discloses
no authority to make the affidavit in the defendant's behalf. The
company can only speak by one of its agents or officers, and, so far
as appears from the plea, the affiant is a stranger to the corporate
affairs. It may also be noted that the plea is further defective in this
respect: It avers that Theodore J. Dumble "is" not its agent or
officer-meaning, of course, upon March 3, 1904, when the affidavit
was subscribed, whereas the relevant date to which the plea should
refer is January 20th, the day when the alias summons was served.
The plea is therefore defective in both particulars, and might be
stricken from the files without further ceremony. But I am unwill
ing to take a step that might be unduly harsh, and shall therefore
permit the development company to supply the defects of the plea
on or before May 15th.

It may be well for the complainant to consider at this stage of the
case whether he has sufficiently complied, or can hereafter sufficiently
comply, with the rule that was laid down in St. Clair v. Cox, 106 U.
S. 350, 1 Sup. Ct. 354, 27 L. Ed. 222, concerning what must appear 6h
the record in the case of suits against foreign corporations. The sub
ject is also considered in Earle v. Chesapeake & Ohio Railway Co., 127
Fed. 235, a recent case decided in this court. Otherwise much needless
labor and expense may be incurred in the hearing of th~ suit, while the
court may be compelled in th~ end to dismiss the proceeding of its own
motion for want of jurisdiction.

If the plea is not amended on or before May ISt~ the clerk
is directed to strike it from the files.
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:IONES v. ADAMS E~PRESS CO.

(Circuit Court, E. D. Kentucky. February 27, 1904.)

No. 429.

1. REMOVAL OF CAUSES-SUFFICIENCY OF PETITION-ALLEGING DIVERSITY OJ!'
CITIZENSHIP.

The fact that there are a large number of parties plaintiff or defend
ant does not take a case out of the welI-settied rule that, in order to
show the jurisdiction of the federal court on removal the petition there
for must alIege the citizenship of each party. It is not sufficient to
alIege a diversity of citizenship in general terms.

On Motion to Set Aside Order Overruling Motion to Remand to
State Court.

Morton, Webb & Wilson, for plaintiff.
Breckinridge & Shelby, for defendant.

COCHRAN, District Judge. It is well settled that a party bring
ing a suit in a federal court or seeking to remove one brought in a
5tate court thereto must show affirmatively in his petition or bill in
the one case and in his petition for removal in the other case that
the federal court has jurisdiction thereof by alleging the facts essen
tial to give it jurisdiction. If he does not show this, his petition or
bill in the one case will be dismissed, or the cause in the other case
will be remanded to the state court, and that by the court upon its
own motion upon becoming aware of the failure to show jurisdic
tion. It is also well settled that if the ground of federal jurisdiction
relied on is that of diversity of citizenship, the party suing or remov
ing must allege not simply that the parties are citizens of different
states, but the states of which thev are citizens. In the case of Cam
eron v. Hodges, 127 U. S. 325, 8' Sup. Ct. 1155, 32 L. Ed. 132, Mr.

.Justice Miller said:
"This 'court has always been particular in requiring a distinct statement of

the citizenship of the parties and of the particular state in which it is claimed,
in order to sustain the jurisdiction."

In the case of Benjamin v. City of New Orleans, 74 Fed. 417, 20
C. C. A. 591, it was held that a bill filed in the United States Circuit
Court of Louisiana by the assignee of certain claims against the city
of New Orleans, which alleged that each of the assignors of said
claims \vere "citizens, respectively, of states other than the state of
Louisiana," was properly dismissed because it did not set forth the
states of which said assignors were citizens. Judge Speer said:

"The defendant is entitled to actual and definite notice in the plaintiff's
pleading of the citizenship or alleged citizenship of each assignor. No fact in
the pleading of the plaintiff in these courts can be more material, for the au
thority of the court to act depends upon it. It was not SUfficient, then, to say
that the assignors were 'citizens, respectively, of states other than LOUisiana,

V1. Averments of citizenship to show jurisdiction in federal courts, see
note to Ship v. Williams, 10 C. C. A. 261.

See Removal of Causes, vol. 42, Cent. Dig. §§ 170, 172, 173.
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and competent, as such citizens, to maintain suit in this conrt! Jurisdiction
cannot be inferentially averred."

The general allegation of diversity of citizenship is not sufficient
to give the federal court jurisdiction, in the absence of a motion to
make it more specific. It is simply sufficient to permit an amend
ment making it more specific. This was all that was decided in the
case of Stadlemann v. White Line T. Co. (C. C.) 92 Fed. 209. If an
amendment had not been offered in that case, making the petition
for removal specific by alleg-ing the particular state of which the
plaintiff in the action was a citizen, the motion to remand would
have been sustained. So far there can be no question as to the cor
rectness of the positions taken.

The question which this case presents is whether the numerous
ness of the parties plaintiff or defendant makes any difference. It is
alleged in the petition for removal that the petitioner and defendants
in the action are more than 3,000 in number. The plaintiff had a
right to sue them all. Under the decision in the case of Adams Ex
press Co. v. Schofield (Ky.) 64 S. W. 903, 23 Ky. Law Rep. H20, he
cad a right to sue them under the name of Adams Express Company,
and the cause was not removable unless all of them were citizens of
states other than Kentucky. The defendants claim that to compel
them to set out the states of which each of them are citizens will be
a hardship on them, and a practical denial of the right to come into
the federal court. Is the fact of the numerousness of the petitioners
and the hardship that it will be upon them to require t.hem to make
their petition for removal more specific sufficient reason for this
court taking jurisdiction of this cause, nothing else appearing than
what is alleged in the petition for removal? Two reasons occur to
me why, in a case of this kind, it is not sufficient reason. It will
simply postpone the hardship to a later stage of the proceeding. It
will certainly be imposed upon them by a denial of the general alle
gation as to the citizenship of the petitioners. The other is that
it takes from the petitioners the burden of showing that this court had
jurisdiction, and imposes on defendant to the removal the burden of
showing that it has not jurisdiction, thereof. Certain advantages
accrue to defendants by so many of them being able to do business
together without incorporation. If it were not so, they would not
transact business in this way. Certain disadvantages grow out of
it also. They should take the disadvantages with the advantages
the bitter with the sweet. I think the fair inference from the decisions
in the cases of Chapman v. Barney, 129 U. S. 677, 9 Sup. Ct. 426, 32
L. Ed. 800, Great So. F. P. H. Co. v. Jones, 177 U. S. 449, 20 Sup.
Ct. 6g0, 44 L. Ed. 482, is that the numerousness of parties plaintiff
or defendant is not sufficient to take a case out of the well-settled
rules heretofore stated.

I think, therefore, that I erred in overruling the motion to remand.
The order overruling it will therefore be set aside. The petitioners
may file an amendment setting forth the states of which each of them
is a citizen, if they so desire; otherwise the motion to remand will
be sustained.
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In re EVERLETH.

(District Court, D. Vermont. April 19, 1904.)

1. BANKRUPTCy-ExEMPTIONS-WEARING ApPAREL.
Neither a watch and chain, nor a sword and belt, constituting 11 part

of Masonic regalia, are exempt to a bankrupt as wearing apparel under
the Vermont statute; nor are the watch and chain exempt as a time
piece, constituting a part of the tools of his trade as a barber, where
among such tools there was also a clock; but a hat, although also a
part of his regalia, is exempt.

In Bankruptcy.
Anthony F. Schwenk, for bankrupt.
Clarke C. Fitts, for trustee.

WHEELER, District Judge. The bankrupt appears to have been
a barber, and to have had the tools and implements proper and neces
sary for a barber's shop, including a clock; and he also had a watch
and chain, worth $20, and Masonic regalia, consisting of a hat, belt,
and sword, of the value of $35, which he claims to be exempt. The
clock has been turned overby the bankrupt to the trustee. The
questions remaining are as to the watch and chain and the regalia.
The watch and chain are claimed to be exempt as constituting a
timepiece, but they do not seem to be as necessary for that purpose
as the clock; and a watch and watch chain have usually been un
derstood to 1?e attachable, and not exempt, under the laws of this
state. They are not in any sense any part of the barber's outfit, nor
of the wearing apparel, which is exempt by name in the state statutes.

Such a question as to articles similar to the Masonic regalia was
before the Supreme Court of the state in Sawyer v. Sawyer, 28 Vt.
249. The articles there were a sword, sword belt, and epaulets of
the intestate, worn by him when in uniform as a purser in the United
States Navy; and a watch, ornamental key, and chain, a finger ring,
and a breastpin worn by him usually, in his lifetime. It was held by
a majority of the court that the sword and belt, watch and chain,
and finger ring were not a part of the wearing apparel, and did not
pass as such to the widow, but remained a part of the estate, and that
the epaulets, with the coat on which they were, should go as wearing
apparel to the widow. That question as to the meaning of the words
"wearing apparel," on decreeing distribution between the widow, the
heirs, and creditors, was very similar to the one here as to the mean
ing of the same words in setting out property between the bankrupt
and creditors.

That decision has never, SO far as has been pointed out or noticed,
been overruled in any respect. As applicable here, it disposes of all
questions except as to the hat. This hat is understood to be such a
one as, when worn, would answer all the purposes of a hat, and
would be, of itself, wearing apparel. It may be used only for the
purposes of the order to which the bankrupt belonged; but, when
so used, it would be for a covering or protection of the head from

... 1. See Bankruptcy, vol. 6, Cent. Dig. § 659.
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the weather, as hats ordinarily are that constitute a part of the wear
ing apparel, and it might be so used at any time. It is like the coat,
on which the epaulets were worn, in Sawyer v. Sawyer, about which
no question appears to have been made but that it was wearing ap~

pare!.
The decision of the referee is therefore modified as to the hat,

and, as so modified, affirmed. The denial of the right to the watch
as a timepiece so varies the circumstances as to the clock delivered
up that the trustee may properly enough now set out the clock, if the
bankrupt so desires, with the hat, as exempt.

Decision of referee modified as to the hat, and then affirmed, with
leave to allow the clock to be set out as exempt, with the hat.

In re McCRACKEN & McLEOD.

(District Court, W. D. Tennessee. May 3, 1904.)

1. BANKRUPTCY-PETITIONS-NECESSITY-CONSOLIDATION-RES JUDICATA.
The consolidation of bankruptcY petitions filed by different creditors

under order of court before the adjudication of bankruptcy, and before
reference to the referee, was res judicata of the question of the necessity for
the filing of the second petition, and precluded the referee from there
after reviewing the question and holding that such second petition was
unnecessary.

2. SAME-ATrORNEY'S FEES-DIVISION.
Where two bankruptcy proceedings were filed by attorneys representing

different creditors, and were consolidated by order of court, as authorized
by general bankruptcy order 1'\0. 7 (89 E'ed. v, 32 C. C. A. xi), a single
attorney's fee should be divided between such attorneys according to the
relative value of the services and amount of work done by each.

Petition to Review.
Jas. R. Duffin and R. W. Maddox, for petition.
Hawkins, Peeler & Hawkins, opposed.

HAMMOND, J. The one attorney's fee allowed the petitioning
creditors by section 64b (3) of the bankruptcy statute of 1898 (Act
July I, 1898, c. 541, 30 Stat. 563 [V. S. Compo St. 19°1, p. 3448]),
should be equitably divided between the attorneys representing two
petitions filed and consolidated by order of the court under general
order 7 of the Supreme Court Orders in bankruptcy (89 Fed. v, 32 C.
C. A. xi). The referee decided that the attorneys filing the second
petltion were not entitled to share in the fee, because that petition was
unnecessary-giving the whole of it to the attorneys filing the first
petition in point of time-and this petition was filed to review that
finding. The consolidation by order of the court before the adjudi
cation and before the reference to him precluded that question before
the referee, and he was not authorized, after such an order of con
solidation, to determine that the petition was unnecessary. It was
already res judicata, and he should have confined his action to deter
mining the amount of the fee, and. if the attorneys could not agree
about its division, to allow to each a share according to the relative
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value of the services and amount of work done by each in behalf of
the creditors, having care ,to adhere to the statute by not allowing
more than one fee, however numerous the attorneys.

The finding will bevacated,and the case returned to the referee,
with directions to proceed according to law. Ordered accordingly.

In re GORDON SUPPLY & MFG. CO.

(District Court, M. D. Pennsylvania. April 9, 1904.)

No. 411,

1. BANKRUPToy-TnusTEEs-SELECTION.
Where a trustee chosen to administer the assets of a bankrupt corp()o

ration by a majority of the creditors was not only a stockholder in the
corporation, but had been closely associated as attorney for those who
had preViously been in control, and whose management was not only the
subject of criticism, but might call for action on the part of the trustee
to hold them personally responsible, such trustee. though unobjectionable
personally, should not be permitted to act over the objections of a mi
nority.

In Bankruptcy. On exceptions to action of referee approving of
trustee selected by majority of the creditors.

C. P. O'Malley, for objectors.
W. H. Jessup and Charles H. Welles, opposed.

ARCHBALD, District Judge. There can be no objection person
ally to the trustee who has been chosen by a majority of those in
terested in the estate, at the creditors' meeting; and the right of such
majority, under ordinary circumstances, to control the matter, must
be conceded. The trustee is the representative of creditors, and they
are the ones to decide who he shall be, subject only to the right of
the court to supervise the choice where it is objected to. In the
present instance the trustee chosen is not only a stockholder in the
bankrupt corporation against which the proceedings were instituted,
but he has been admittedly associated closely, as attorney and legal
adviser, with those who have been hitherto in control; and their
management is not only the subject of criticism, but may call for
action on the part of the trustee to hold them personally responsible.
To approve of the trustee now selected comes too near, therefore, to
a continuation of previous conditions, to be warranted. With so
many others who vould be fully as efficient and entirely acceptable,
the majority have no right to impose their present choice on the
objecting minority.

The election is therefore set aside, and a new election ordered.

f 1. See Bankruptcy, voL 6, Cent. Dig. I 1BlS.
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MISSOURI DRUG CO. v. WYMAN.

(Circuit Court, E. D. Missouri, E. D. May 9, 1904.)

1. MAILS-FRAUDULENT USE-STATUTES-CONSTITUTIONAL LAW.
Rev. St. §§ 3929, 4041 [U. S. Compo St. 1901, pp. 2686, 2749], and Act

March 2, 1895, c. 191, § 4, 28 Stat. 964 [U. S. Compo St. 1901, p. 2688], giving
the Postmaster General authority to prevent the use of the mails by per
sons engaged in use thereof to conduct fraudulent schemes or to sell
goods by false pretenses, are not unconstitutional, since, as the right to
use the mails is a statutory privilege only, its withdrawal Is not a dep
rivation of property without due process of law.

2. SAME-POSTAL REGULATIONS.
Under the plenary power conferred on Congress to establish and regu

late the postal system, it may lawfully confer on the Postmaster General
authority to prevent the mails being used as a medium to disseminate
printed matter which, on grounds of public policy, has been declared non
mailable.

3. SAME-POST-OFFICE DEPARTMENT-JURISDICTION.
Congress having declared that certain kinds of printed matter shall be

nonmailable, and that the mails shall not be used to accomplish fraudu
lent schemes, whether certain mail matter belongs to the prohibited class,
or whether a person is in fact making a fraudulent use of themails.is
within the jurisdiction of the executive branch of the government, the
determination of which is not reviewable by the courts if sustained by
any credible evidence.

4. SAME-MEDICAL REMEDIES-FRAUDULENT ADVERTISING-OPINIONS-PUFF
ING.

A drug company advertised "Vitality Pills" by printed matter sent
through the mails, representing itself as an expert, and that the pills
had been the result of long medical research, made from an animal extract
taken from healthy young bulls; that they were a positive cure for all
nervous and sexual diseases where epilepsy or insanity had not already
set in, would enlarge the sexual organs, etc., and were the only known
positive cure for lost manhood, etc. 'l'hese statements were false, the only
medicinal value of the pills being certain old and well-known drugs pos
sessing some tonic properties. Held, that such representations were mis
representations of fact and of alleged expert· knowledge, authorizing a
fraud order issued by the Post-Office Department, and not mere statements
of opinion and laudatory statements used in advertising.

On Petition for Injunction.
On November 3, 190:J, the Acting Assistant Attorney General for the Post

Ofiice Department at Washington, D. C., notified the Missouri Drug Company,
doing business in the city of St. Louis, Mo., that charges had been lodged with
the Postmaster General against the drug company to .the effect that it was
engaged in conducting a scheme or device for obtaining money through the
mails by means of false and fraudulent representations or promises, in viola
tion of sections 3929 and 4041 of the Revised Statutes of the United States
[U. S. Comp. St. 1901, pp. 2686, 2749]; that a statement of the nature of the
charges was inclosed with the notice; and that it was desired that the drug
company make a reply to the charges on November 18, 1903. On the day ap
pointed for the hearing before the Acting Assistant Attorney General for the
Post Office Department the drug company appeared by its president, and filed
a written reply to the charges of some length. In its reply it set out with
consWerable detail its method and manner of doing business, and insisted,. in
substance, that it was not engaged in obtaining patronage for the medicines
which it was engaged in selling by means of false and fraudulent representa-

'1. Nonmllillible matter in furtherance of fraud, see note to Tim~ons v.
United States; 30 C•.c. A. 86.
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tlonl'l, but was transacting Its business In a lawful manner. Subsequent to the
hearing, and on December 7, 1903, the drug company was advised, in sub
stance, that all the evidence in the case had been carefully considered by the
Post-Office Department, and that it had been decided "that that part of the
company's business which relates to the cure for lost manhood is in violation
of the postal fraud laws." It was further advised that It was "not the desire
of the Post-Office Department to interfere with any legitimate business (of the
drug company), but to suppress that part which relates to the cure for lost
manhood," and that it had been decided to give the company an opportunity
to discontinue the objectionable branch of its business by signing an affidavit
that it had entirely discontinued and abandoned the sale of its "Vitality Pills,"
and all other business connected with its cure for lost manhood, with the ex
ception of completing the treatment of patrons who had actually ordered "Vi
tality Pills" at the time of the signing of the affidavit. On receipt of this
communication the drug company, under date of December 17, 1903, filed an
affidavit to the effect that it had ordered the immediate discontinuance of all
public advertising in the newspapers and magazines of a cure for lost man
hood known as "Vitality Pills," and that it had stopped the use of the mails
for the shipment of "Vitality Pills," except in fulfillment of promises made
previous to the signing of the affidavit. Subsequently the Post-Office Depart
ment appears to have been advised that, notwithstanding the statement con
tained in the affidavit of December 17, 1903, the drug company was using the
mails for the purpose of distributing "Vitality Pills," whereupon, under date
of February 15, 1904, a fraud order was issued by the Postmaster General,
known as "Order No. 126." This order recited, in substance, that it had been
made to appear to the Postmaster General, upon evidence satisfactory to him,
that the Missouri Drug Company, its officers and agents, at St. Louis, Mo.. was
engaged in conducting a scheme or device for obtaining money through the
mails by means of false and fraudulent pretenses, representations, and prom
ises, in violation of the act of Congress entitled "An act to amend certain sec
tions of the Revised Statutes relating to lotteries and for other purposes,"
approved September 19, 1890, 26 Stat. 465, c. 908 [U. S. Compo St. 1901, p. 2659].
'Whereupon the postmaster at St. Louis, Mo., was forbidden to pay any postal
money orders payable to the order of the Missouri Drug Company, and to in
form persons transmitting such postal money orders that payment thereof had
been forbidden, and that the amount would be returned upon presentation
of the original order, or a duplicate thereof, which should be applied for and
obtained under. the regulationsof the department. The postmaster at St.
IJouis, Mo., was further ordered to return all letters, whether registered or
not, and other mail matter, which should arrive at his office directed to said
Missouri Drug Company, to the postmasters at the omces at which such mail
matter was originally received, witll the word "Fraudulent" plainly written
or stamped upon the outside of such letters or other mail matter; and that,
where there was nothing on such letters to iudicate who were the senders, t()
cause such letters to be sent to the dead letter ollice, with the word "Fraudu
lent" plainly written or stamped thereon, to be disposed of as other dead matter
under the laws and regulations applicable thereto. After the issuance of this
order, and on March 2, 1904, the drug company filed its bill of complaint
against Frank ·Wymll.n, postmaster in the city of St. Louis, praying for an in
junction perpetually enjoining and restraining him and his employ~s from
obeying such order of the Postmaster General, and from interfering with the
complainant's mail matter in any respect. The bill of complaint alleged, in
substance, and as a ground of relief, that it had been for some time past en
gaged in the business of healing diseases and ailments of the human family.
and more particularly those diseases and ailments which affected the nervous
and sexual organs; that it had expended large sums of money in advertising
its remedies for such ailments, and had created a large demand for its remedies
throughout the United States; that said business was a legal and legitimate
business, conducted according to legal and business methods, and was founded
solely on the medicinal virtues of the remedies which it was engaged in selling;
that its remedies were capable of cure, and had cured many ailments of the
nervous and sexual organs; that sections 3929 and 4041 of the Revised Stat
utes of the United States [U. S. Compo St 1901, pp. 2686, 2749] have no applica-
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tlon whatever to the business in which the complainant was engaged, and that
said business was legitimate, and that no fraud, deceit, deception, or misrepre
sentation of any kind had ever been practiced by it. On the presentation of
the bill of complaint an order was entered requiring the postmaster at St.
Louis to appear on a certain day and show cause why a temporary injunction
such as was prayed for in the bill should not be granted. In obedience to the
rule to show cause a return was made by the postmaster, in which return it
was alleged, amongst other things, that at the time said fraud order was
issued, and for a long time prior thereto, the complainant had been engaged
in a scheme by it devised to defraud divers persons throughout the United
States, which scheme was to be effected through the use and by means of the
post-office establishment of the United States. On the hearing of the applica
tion for a preliminary injunction the court made an order restraining the
postmaster, during the pendency of the cause, and until a final hearing, from
executing so much of the order of the Postmaster General as required ,him to
return mail matter addressed to the complainant to the senders thereof and
branding it fraudulent. At the same time, by consent of the complainant and
the defendant, an order was made directing that the cause be speeded to a
final determination, that the time be shortened for the taking of such testimony
as the parties desired to SUbmit, and that when such testimony was taken the
cause be submitted to the court for such final decree as it thought proper to
enter. The defendant thereafter filed an answer to the bill of complaint. In
the answer so filed the defendant in substance repeats the allegations con
tained in his return to the rule to show cause, that when the fraud order was
issued the complainant was, and for a long time prior thereto had been, en
gaged in a scheme and artifice to defraud divers persons resident in the United
States by means and by use of the post-office establishment. The nature of
such fraudulent scheme was also stated with some detail in the answer. In
pursuance of the permission given to the parties to take such testimony as
they desired to take, considerable testimony has been taken by the complain
ant, and the cause has been submitted to the court for final decree upon such
testimony, the defendant declining to take any testimony in his own behalf.

Ashley C. Clover and James H. Harkless, for complainant.
DavidP. Dyer, U. S. Dist. Atty., for respondent.

THAYER, Circuit Judge, after stating the case as above, delivered
the opinion of the court.

Regarding the proposition which was advanced on the hearing that
the statutes under which the Postmaster General assumed to act in
issuing the fraud order, to wit, sections 3929 and 4°41 of the Revised
Statutes [U. S. Compo St. 19°1, pp. 2686, 2749], and section 4 of chap
ter 191 of the act of March 2, 1895 (28 Stat. 964 [U. S. Compo St. 19°1,
p. 2688]), are unconstitutional, it is sufficient to say that the court ad
heres to the views which it expressed on that point in the case entitled
American School of Magnetic Healing v. McAnnulty (C. C.) 102 Fed.
565, and to the views previously expressed by the Circuit Court of Ap
peals for the Sixth Circuit in Enterprise Savings Ass'n v. Zumstein,
IS C. C. A. 153,67 Fed. 1000, and by the Supreme Court of the Dis
trict of Columbia in Dauphin v. Key, 4 MacArthur, 203. In other
words, the court holds that, in virtue of the plenary power conferred
upon the Congress of the United States to establish a postal system and
make regulations for its government and control, it may lawfully de
clare what shall and what shall not be carried in the mails, and may
lawfully confer on the Postmaster General the requisite authority to
prevent the mails from being used as a medium to disseminate printed
matter which, on grounds of public policy, it has declared to be non
mailable. When Congress declares, as it has an undoubted right to

129F.-40
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do, that a certain kind of printed matter shall' not be deposited in the
mail, or that the mails shall not be used by any person or corporation
to accomplish fraudulent schemes, the duty of determining whether
certain mail matter belongs to the prohibited class or whether a certain
person is in fact making use of the mails to accomplish a scheme to
defraud, are questions which can be decided most conveniently by those
who are charged with the administration of the postal laws. The de
termination of such questions is, in its nature, an executive function.
It frequently happens that officers who are charged with the execution
of the laws are compelled to e.xercise some measure of judgment and
discretion, and to determine, to the best of their ability, questions both
of law and fact on which the proper execution of the law depends. No
reason is perceived, therefore, why Congress could not lawfully vest the
Postmaster General with authority to inquire and determine whether
any person or corporation was using the mails to consummate a scheme
to defraud after it had determined that the mails should not be used for
that purpose. Indeed, it would seem that the power in question could
not well have been lodged elsewhere than with the head of the Post
Office Department, whose duty it is to see that the postal laws are in
all respects faithfully executed, and that the privilege accorded to citi
zens of using the mails is not abused. The statutes in question operate
equally upon all persons. They do not deprive anyone individual or
class of individuals of a privilege which is accorded to others, nor do
they take away from the citizen any right which is guarantied to him
by the federal Constitution. The right to use the mails is a mere
privilege conferred by legislative enactment, and it must always be ex
ercised under and subject to such conditions and restrictions as Con
gress sees fit to impose. Sections 3929 and 404I [pages 2686, 2749],
now under consideration, appear to have been enacted for no other
purpose than to vest the Postmaster General with the power to ef
fectually prevent the mails from being used as a means of disseminating
printed matter which was deemed harmful to the public, and which Con
gress for that reason had declared should not be so disseminated.

The bill of complaint contains an allegation, in substance, that the
sections of the Revised Statutes last mentioned have no application to
such a business as the complainant is engaged in transacting, and it is
on this ground that the drug company principally relies to obtain
injunctive relief. In support of this contention it asserts that all the
representations made by it to induce people to purchase its "Vitality
Pills" were matters of opinion,and, being of that character, that persons
who purchased on the strength thereof cannot be said to have been de
frauded. It further insists that because all of the fraudulent represen
tations that were relied upon to prove the existence ofa scheme to
defraud were mere expressions of opinion, they could not, as a matter
of law, accomplish a fraud; and that the Postmaster General had no
jurisdiction to find that the drug company was engaged in a scheme
to defraud, and on the strength of that finding deprive it of the priv
ilege of using the mails. This argument is based largely on some
observations of the Supreme Court of the United States which were
made arguendo in the case of School of Magnetic Healing v. McAn
nulty, IS7 U. S. 94, 23 Sup. Ct. 33,47 L. Ed. 90. In that case, how-
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ever, it was a conceded fact (the case having passed off on a demurrer
to the bill, which admitted all of its allegations) that the defendant
who was proceeded against was doing business and inviting patronage
from those having physical ailments on the professed theory that
the human mind is largely responsible for bodily ailments, and that
these could be cured or ameliorated by influences brought to bear on
the mind of the patient, and that persons received treatment from the
defendant with full knowledge that it was administered upon that
theory. In view of these facts the court said, in substance, that the
theory upon which the defendant administered medical treatment might
be erroneous, but no one could say with certainty that it was errone
ous, inasmuch as the truth or falsity of the theory was wholly a mat
ter of opinion; that those who received treatment with knowledge of
the" principle upon which it was based could not be heard to say that
they were defrauded; that, in view of the admission made by the gov
ernment, it was legally impossible to say that the defendant was engaged
in a scheme to defraud, and that the Postmaster General had made a
mistake of law, on account of which a court of equity could afford relief,
in finding the existence of a scheme to defraud upon an admitted state
of facts where no fraud was possible. The case which is cited and
relied upon bears little analogy to the case in hand. In the case now
under consideration it appears that the complainant, to induce the sale
of its "Vitality Pills" for the cure of lost manhood, by its advertise
ments and circulars makes certain statements of matters of fact which
the Postmaster General may have found, and probably did find, to be
false and misleading, and to have been made with intent to deceive
the public. For example, its leading advertisement contains the state
ment that "after years of research eminent physicians have at last
discovered a remedy which is indorsed by the leading members of
the medical profession as permanent in its effect"; that "the principal
ingredient is an animal extract, taken from healthy young bulls"; that
"it is scientifically prepared by the best chemists in the world"; and
that "the reputation of the institution (that is to say, the Missouri Drug
Company) is such that all physicians know, when they stand sponsor
for a remedy, that remedy must be exactly as represented; and when,
upon their reputation, they make the statement that Vitality Pills will
cure all cases of lost manhood, spermatorrhea, * * * and weakness
of any nature of the nerve or sexual organs, a cure must be positive
and permanent." The advertisement further declares that "Vitality
Pills will effect a cure at any age"; that "there is no case that it will
not cure permanently, except where epilepsy or insanity has already set
in"; and that the company "have received many letters from people
all over the country telling of the most astonishing cures made by
Vitality Pills." In the complainant's circulars and other literature,
which is widely disseminated through the mails, are found statements to
the following effect: That the complainant's medical department "is
in charge of one of the most eminent physicians in this country"; that
"the organs of generation can be made larger"; that it "utters this all
glorious truth professionally, having made many successful experi
ments"; that "the Missouri Drug Company is one of the largest chem
istries in the United States"; that "in presenting the Vitality Pills for
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the cure of diseases caused by an abnormal condition of the nervous
system we can unhesitatingly state that it is the best, the most certain,
and only permanent cure that has thus far been discovered for the dis
eases and symptoms which are brought about by * * * sexual ex
cesses," etc.; that "the formula of Vitality Pills is not a spontaneous
or miraculous discovery, but was formed after years of scientific re
search by the greatest professors of nervous diseases, and was com
pounded in its present form and efficaciousness at great expense to the
Missouri Drug Company"; also "that these wonderful pills are to-day
accepted as the only known cure for lost manhood," etc., "and are now
being used by the profession for the treatment of all disorders result
ing from either self-abuse or sexual excesses"; that "it is now conceded
that Vitality Pills are the only specific known which will actually cure
permanently lost manhood in all its forms and conditions"; that Vital
ity Pills are "to-day the only cure of its kind in the world free from
all injurious and objectionable properties, and will always cure if the
simple directions for its use are followed"; also that the complainant
has in its possession "thousands of testimonials received from men in
every walk of life, both old and young, who send their thanks and
gratitude for being lifted from the midnight despair into the sunshine
of hope and happiness by Vitality Pills." The testimony that was ad
duced at the trial shows that these extravagant statements, and some
others oia: similar nature, which the complainant confesses that it has
made to create a demand for its "Vitality Pills," rest upon no substantial
basis of fact or experience, and, as some of them are statements of
matters of fact, rather than expressions of opinion, the court has little
hesitation in holding that the case was of a kind where the Postmaster
General, acting within the authority conferred upon him by the postal
laws, could properly find, as he appears to have done after giving the
drug company an opportunity to be heard, that it was engaged in a
scheme to obtain money through the mails by means of false and fraud
ulent pretenses and representations, and that it was doing so at the
time the fraud order ,vas issued.

It must also be borne in mind that it is not always true that a mis
representation, to amount to a fraud, must be a misrepresentation as
respects some matter of fact, although such is the general rule. There
are well-established exceptions to this rule. An opinion may some
times be expressed under such circumstances as will render a person
guilty of a fraud; as, where one who is an expert, or who possesses
peculiar knowledge of the value or the quality of an article expresses to
another, who lacks such special knowledge, and who relies upon the
superior information of the person with whom he is dealing, an opinion
as to the value or quality of the article which he does not honestly enter
tain, doing so for the purpose of deceiving him. Cooley on Torts (2d
Ed.) p. 567, and cases there cited; Eaton on Equity, p. 29I, and cases
there cited. In view of this exception to the general rule, some of
the statements which the complainant appears to have been in the habit
of making with respect to the merits of its "Vitality Pills," treating
them as expressions of opinion, might well be found to be false and
fraudulent if they were not entertained by the complainant, but were
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made solely with a view of inducing the unwary to purchase its "Vitality
Pills."

Counsel for the complainant say that the representations which it
was in the habit of making concerning its "Vitality Pills" are the ordi
nary puffing statements which are usually made by the manufacturers
of patent medicines and other nostrums to introduce them into the mar
ket, and it is doubtless true that representations are sometimes made
with little regard for the truth, to create a demand 'for such articles,
and that the public is in that manner sometimes deceived. This argu
ment, however, is entitled to no weight, and cannot be accepted as a
sufficient excuse, much less as a justification, for the statements which
the complainant appears to have made to create a demand for its "Vital
ity Pills." Even if it believes that these pills have some medicinal value
-which they may have, as they appear to be compounded in part of
some old and well-known drugs which possess some tonic properties
yet the latitude ordinarily allowed to a vendor to puff his wares would
not justify such representations as the complainant's literature dis
closes. This court, however, is not called upon to make an independent
finding upon the question whether the drug company, at and prior to
the issuance of the fraud order, was or was not engaged in a scheme
to obtain money through the mails by means of false and fraudulent
representations or pretenses, and it would not be understood as making
a definite finding on that issue. The law devolves on the Postmaster
General, in the discharge of his executive functions, the duty of de
termining that issue, and the courts will not interfere with his action, or
reverse his finding, where the complaining party has had a reasonable
opportunity to be heard in its defense unless the case on which the
head of the department has acted is one where, upon the state of facts
laid before the officer, it is legally impossible to hold that the complain
ing party was engaged in obtaining money through the mails by false
or fraudulent representations, so that such a finding, when made, may
be characterized, not as an erroneous finding, but rather as a mistake of
law. The case above cited, School of Magnetic Healing v. McAnnulty,
187 U. S. 94, 23 Sup. Ct. 33, 47 L. Ed. 90, fell within this rule, and
the judgment of the lower court was reversed because on the state of
facts then involved, the existence of which were admitted, it was im
possible to say that the conduct of the defendant was fraudulent. The
judiciary cannot review or control the action of executive officers in
the determination of questions of fact which they have been expressly
empowered to determine, and in the decision of which they must of
necessity exercise judgment and discretion. Enterprise Savings Ass'n
v. Zumstein, 15 C. C. A. 153, 159, 67 Fed. 1000, and authorities there
cited. Moreover, \\then an executive officer, in the performance of his
duties, is called upon to determine a question of fact on which
the due administration of the law depends, his finding upon such an
issue, based upon conflicting evidence, if uninfluenced by fraud or mis
take, is usually regarded as conclusive, and will not be disturbed by
the courts. Burfenning v. Chicago, St. Paul, Minn. & Omaha Ry. Co..
163 U. S. 321, 16 Sup. Ct. 1018, 41 L. Ed. 175; Gardner v. Bonestell,
180 U. S. 362, 21 Sup. Ct. 399,45 L. Ed. 574; United States v. Winona
& S1. P. R. Co., 67 Fed. 948, IS C. C. A. 96, 107, and cases there cited.
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Indeed, as this court had occasion to remark, in substance, in the case
of American School of Magnetic Healing v. McAnnulty (C. C.) 102 Fed.
565, 569, if the courts could be called upon and be required to review
the findings of the Postmaster General in every case of this sort the
statute under consideration would not prove to be an efficient means for
preventing the misuse of the mails.

In view of these considerations, the court holds that it has no right
to grant the relief which the complainant seeks to obtain. The finding
of the Postmaster General that the complainant was engaged in a
scheme to obtain money through the mails by means of false and fraud
ulent pretenses and representations is one which this court is not au
thorized to review or overrule, inasmuch as the finding is based on
evidence which certainly tends to sustain it, and in that event the statute
empowers the Postmaster General to judge of its weight and suffi
ciency. The bilI of complaint is accordingly dismissed, at the com
plainant's cost.

UNITED STATES v. MOORE et al.

(Circuit Court, N. D. Alabama, S. D. May 8, 1904.)

1. CONSTITUTIONAL LAW-RIGIITS OF CITIZENS-oRGANIZATION.
The right of a citizen to organize miners, artisan3, laborers, or persons

in any pursuit, as well as the right of individuals in such callings to unite
for their own improvement or advancement, or for any othe'r lawful pur·
pose, is a fundamental right of a citizen in all free governments; but it
is not a right, privilege, or immunity granted or secured to citizens of the
United States, by its Constitution or laws, and is left solely to the pro
tection of the states.

2. SAME-LIFE AND LIBERTY.
The fourteenth amendment of the federal Constitution, which prohibits

a state from depriving any person of his life, liberty, or property with
out due process of law, adds nothing to the rights of any citizen against
another, but merely furnishes additional guaranties against any encroach
ment by the states upon the fundamental rights which belong to every
citizen as a member of society.

3. SAME-FEDERAL COURTS-JURISDICTION.
Federal courts have no jurisdiction to punish a conspiracy to oppress

and intimidate a citizen of the United States to prevent him from exer
cising the right to establish a miners' union in a state, in the furtherance
of which defendants were alleged to have assaulted such citizen, with
intent to murder him by shooting at him with a pistol; such offense be
ing entirely within the jurisdiction of the state courts.

On Demurrer to Indictment.
The indictment, found under section 5508 of the Revised Statutes [U. S.

Compo St. 1901, p. 3712], contained two counts. The first charged that the de
fendants, Charles Moore, William Ballinger, John Chance, George De Loach,
Luther Rayburn, and Sterling Shores, conspired to injure, oppress, and in
timidate one B. L. Greer, a citizen of the United States, to prevent the free
exercise and enjoyment by him of a right or privilege secured to him by the
Constitution and laws of the United States, to wit, "the right and privilege
of establishing, organizing, and perfecting a local union of the United Mine
Workers of America at Bmpire, in the eounty of Walker and state of Ala
bama," and that, in pursuance of the c"Onspiracy, and to effect its object, the
defendants unlawfully assaulted and beat said Greer, etc. The second count
charges a conspiracy among defendants to injure, oppress, and threaten said
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Greer "tor having, and because at his having exercised the rIght and privi
lege," named, setting it forth as described in the first count, and that, in the
execution of the conspiracy, and to effect its object, the defendants unlawfully.
and with malice aforethought, assaulted said Greer with intent to murder him
by shooting at him with a pistol, etc.

The defendants demurred substantially on the following grounds: (1) Be
cause it appears from the indictment that the right or privilege claimed is
not secured to said Greer as a citizen of the United States by the Constitution
and laws thereof, and that said conspiracy and assault did not violate any
privilege or immunity of a citizen of the United States. (2) The indictment
shows that no offense was committed against the criminal laws of the United
States, but only an offense against the laws of the state of Alabama. (3) The
indictment shows that this court has no jurisdiction to try and punish the
offense set forth.

Thos. R. Roulhac, Dist. Atty., and N. L. Steele, Asst. Dist. Atty.,
for the United States.

Walker Percy and W. 1. Grubb, for defendants.

JONES, District Judge (after stating the facts as above). Unques
tionably the right of a citizen to organize miners, artisans, laborers, or
persons in any pursuit, as well as the 'right of individuals in such call
ings to unite for their own improvement and advancement, or for any
other lawfd purpose, is a fundamental right of a citizen, protected in
every free government worthy of the name. The only issue this case
presents is, to what government, under our complex institutions, is
committed the duty to protect that right?

In ascertaining the privileges or immunities of citizens of the United
States, as distinguished from the rights which pertain to the citizen of
the state as such, and to what governments, respectively, their protection
is committed, we must consult the history of our institutions, as well as
the language of the Constitution. All well-informed persons know that
our ancestors brought with them from England traditionary privileges,
personal and political rights, which had been gained in struggles between
Commons and King, confirmed by repeated acts of Parliament and judi
cial decisions, and so long acquiesced in that in time they finally became
the accepted maxims of government \vhich constitute the British Con
stitution. The Revolution deprived the people of the Colonies of
none of these rights, but put them more directly in their own keeping.
Their painful experience with the helplessness and inefficiency of the
government under the Articles of Confederation convinced the people
that their welfare and happiness would be best subserved by com
mitting some of their powers, rights, and liberties to a new govern
ment, which, as to such matters, should be supreme and independent
of the states. Accordingly the people of the United States, acting
through their several state conventions, created the government of
the United States, with all needful power to conduct their affairs with
other nations, to regulate the rights of the states, and the rights of
citizens of different states as among themselves and with the general
government, and some other matters of common concern to the
people, and committed to the new government all their powers, rights,
and liberties as to those carefully enumerated matters, specified in the
Constitution of the United States, and reserved all the other rights,
powers, and liberties theretofore enjoyed by the people of the states to
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the keeping and protection of the state governments, which remained
after the adoption of the Constitution, as they were before, sovereign
as to them. As there was much apprehension in the conventions
which ratified the Constitution, which contained no bill of rights, that
the rights of the states and of the people would be unduly trenched
upon by the general government, the first Congress proposed ten
amendments; the resolutions submitting them, reciting that:

"The conventions of a number of states having, at the time of their adopt
ing the Constitution, expressed a desire, in order to prevent misconstruction
or abuse of its powers, that proper declaratory and restrictive clauses should
be added; and as extending the ground of public confidence in the govern
ment will best insure the beneficent ends of its creation," etc.

These amendments denied power to Congress to interfere with cer
tain enumerated rights of the citizen, and gave certain constitutional
guaranties, as to the right of trial by jury, etc. The last two of the ten
amendments thus proposed provided that "the enumeration in the
Constitution of certain rights shall not be construed to deny or dis
parage others retained by the people," and that "the powers not dele
gated to the United States by the Constitution, nor prohibited by it
to the states, are reserved to the states, respectively, or to the people."
It is quite apparent, therefore, that the protection of certain rights of
the citizen of a state, although he is by recent amendments made a
citizen of the United States and of the state in which he resides, de
pends wholly upon laws of the state, and that as to a great number of
matters he must still look to the states to protect him in the enjoy
ment of life, liberty, property, and the pursuit of happiness..

Inevitably, then, when a citizen claims protection of a right or privi
lege, as one secured to citizens of the United St",tes by its Constitution
or laws, these inquiries arise: Is the right or privilege claimed granted
in terms by any provision of the Constitution, or so appropriate and
necessary to the enjoyment of any right or privilege which the Con
stitution does specify and confer upon citizens of the United States
as to arise by necessary implication? Is its exercise necessary or ap
propriate in the performance of any of the duties which the Consti
tution and laws of the United States exact from its citizens? Is its
protection by federal authority needful to the just supremacy of the
general government over any matter committed to it, or directly con
servative or promotive of any of the ends for which the Constitution
ordained the government of the United States? If the character of
the right or privilege claimed does not permit affirmative answer to
any of these inquiries, it is clear the right is not derived from or de
pendent on the Constitution, and its protection is not committed to
the general government.

It is no longer open to discussion or doubt that "the United States
are a nation whose powers of government, legislative, executive, and
judicial, within the sphere of action confided to it by the Constitution,
are supreme and paramount. Every right created by or arising under
or dependent upon the Constitution may be protected and enforced
by such means and in such manner as Congress, in the exercise of the
correlative duty of protection and of the legislative powers conferred
upon it by the Constitution, may, in its discretion, deem most eligible
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and best adapted to attain the object." In re Quarles and Butler, 158
U. S. 535, 15 Sup. Ct. 960, 39 L. Ed. 108o; Logan v. United States,
144 U. S. 293, 12 Sup. Ct. 617, 36 L. Ed. 429. Among the rights and
privileges secured to citizens of the United States, expressly or im
pliedly, which are grouped here to show how entirely different they
are in origin and nature from the right involved in this case, are the
right to vote for presidential electors and members of Congress; the
right to hold and seek office under the federal government; the right
to petition Congress for redress of grievances, and to freely print,
speak, or write one's sentiments, being responsible for the abuse
thereof, concerning any right or matter committed to the federal gov
ernment; the right, of his own volition, to become a citizen of any
state of the union by bona fide residence therein, with the same rights
as other citizens of that state; the right of every judicial or executive
officer or other person engaged in the service, or kept in the custody
of the United States, in the course of the administration of justice, to
be protected from lawless violence; the right to the privileges of the
writ of habeas corpus; the right to go to and return from the seat of
government; the right to resort to the courts of the United States;
the right to communicate to any executive officer any information
which the citizen has of the commission of an offense against the laws;
the right to engage in interstate commerce; the right to enter a home
stead upon the public domain, and live on it for the purpose of perfect
ing the entry; the right to claim the protection of the government
when on the high seas or in foreign lands, or in any placecommit~ed

exclusively to federal jurisdiction; the right to be exempt from dis
crimination on account of race, as to equality before the law, suffrage,
or service on juries; the right to pass from one state to any other for
any lawful purpose; the right to be free from taxes and excises not
imposed by the state on its own citizens; and the right to be free from
slavery or involuntary servitude, except as a punishment for crime.

The power conferred upon Congress by the Constitution concern·
ing these rights, in som<: instances, as under the fourteenth amend
ment, is corrective merely of invasion of them by state law or author
ity. Under other provisions, as under the thirteenth amendment, the
power of Congress is full, primary, and direct, authorizing not only
the annulment of state laws antagonistic to the right secured, but ex
tending as well to legislation for the protection of the right, and pun
ishment of individuals who transgress its laws on the subject. It deals
with things, not merely with names. Prigg v. Pennsylvania, 16 Pet.
5.)9, 10 L. Ed. 1060. "It is 'clear that this amendment, besides abol
ishing forever slavery and involuntary servitude, gives power to Con
gress to protect all persons within the jurisdiction of the United States
from being in any way subjected to slavery or involuntary servitude,
except as a punishment for crime, and in the enjoyment of that free
dom which it was the ohject of the amendment to secure." United
States v. Harris, 106 U. S. 540, I Sup. Ct. 610, 27 L. Ed. 290. Under
this amendment Congress has the undoubted power to deal not only
with the laws which seek to accomplish the forbidden ends, but also
with acts of individuals which bring about the same result. Peon-
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age Cases (D. C.) 123 Fed. 671; Slaughterhouse Cases, 16 Wall 36,
21 L. Ed. 394. .

The Supreme Court recently declared:
"To leave to the several states prosecutions of conspiracies to prevent citi

zens enjoying the privileges granted or secured by the Constitution of the
United States would tend to defeat the supremacy and independence of the
national government As said by Chief Justice Marshall in McCullooch v.
Maryland [4 Wheat. 316. 4 L. Ed. 579J, and cannot be too often repeated, no
trace is to be found in the Constitution of an intention to create a depend
ence of the government of the Union on those of the states for the execution
of the great powers assigned to it. Its means are adequate to those ends,
and on those means alone was it expected to rely for the accomplishment of its
ends. To impose on it the necessity of resorting to means it cannot control,
which another government may furnish or withhold, would render its course
precarious, the result of its measures uncertain, and create a dependence on
other govermnents which might disappoint its most important designs, and is
incompatible with the language of the Constitution." 158 U. S. 537, 15 Sup.
Ct. 961, 39 L. Ed. 1080.

If, therefore, the citizen is obstructed or intimidated by the lawless
acts of individuals in the "free exercise or enjoyment of any right or
privilege secured to him by the Constitution and laws of the United
States," Congress may make such acts crimes against the United
States, and punish them in its courts. Section 5508 of the Revised
Statutes [U. S. Compo St. 1901, p. 3712] is a lawful exercise of the
authority of Congress to that end. It is to be borne in mind, how
ever, that "the protection of this section extends to no other right
to no right or privilege dependent on a law or laws of the states. Its
object is to guaranty safety and protection to persons in the exercise
of rights dependent on the laws of the United States, including, of
course, the Constitution and treaties, as well as statutes, and it does
not, under this section, at least, design to protect any other right."
United States v. Waddell, 1I2 U. S. 79, 5 Sup. Ct. 36, 28 L. Ed. 673·

The right or privilege here involved is not granted in terms to any
citizen of the United States by any provision of the Constitution. Its
exercise is not necessary to the enjoyment of any right or privilege
which the Constitution does specify and confer. It does not result
from relations of citizens of the United States to the government of
the United States, as needful or proper to the discharge of any duty
the citizen owes it. Its protection is not essential to the supremacy
of the general government over any matter committed to it by the
Constitution, nor is its enforcement a proper means to any end which
the Constitution ordained the government of the United States to ac
complish. The right has not been assailed or invaded under any state
law or by any state authority, or on account of race, color, or previous
condition of servitude, or in any other way than by the acts of lawless
individuals. How, then, can such an offense fall within the criminal
jurisdiction of the courts of the United States?

The Constitution of the United States, as we repeat, left the power
and duty to protect life, liberty, property, the pursuit of happiness,
freedom of speech, the press, and religious liberty, and the right to
order persons and things within their borders, for the protection of
the health, lives, limbs, morals, and peace of citizens, save as the
original power of the states over them might be disturbed or de-
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strayed by the specific grants of power to the general government,
where the Constitution found them-in the exclusive keeping and
power of the state-and denied the general government any respon
sibility for or power over them. Rights like these do not arise from
the Constitution of the United States, and are in no wise dependent
upon it. Provisions of the Constitution which refer to rights like
these are merely in recognition of rig-hts which existed before the gov
ernment of the United States was formed, in abdication of power in
the general government to interfere with or invade them, and in some
instances intended as a breakwater against their invasion by state
power. As said in United States v. Cruikshank, 92 U. S. 553,23 L.
Ed. 588:

"The very highest duty of the states when they entered into the Union un
der the Constitution was to protect all persons within their boundaries in the
enjoyment of those unalienable rights with which they were endowed by their
Creator. In these respects, as regards the particular right here involved, the
recent amendments to the Constitution have made no change in the power or
duty of the general government. The fourteenth amendment, which prohibits
a state from depriving 'any person of life, liberty or property without due
process of law,' adds nothing to the rights of one citizen against another, but
simply furnishes additional guaranties against any encroachment by the states
upon the fundamental rights which belong to every citizen as a member of
society." United States v. CrUikshank, 92 U. S. 554,23 L. Ed. 588.

In that case it was further said:
"Within the scope of its powers as enumerated and defined, the government

of the United States is supreme and above the states, but beyond it has no
existence. It was erected for special purposes, and endowed with all power
for its preservation and the accomplisillnent of the ends the people had in
view. It can neither grant nor secure to its citizens any right or privilege
not expressly or by implication placed under its jurisdiction."

If, as contended by the government, Congress has power to punish
conspiracies to prevent the exercise of rights. like that here invaded,
it has equal power to punish individual acts having the same end in
view. It could invade the whole domain of the municipal codes of
the states, and punish every act of lawless violence directed against
the enjoyment of any right concerning life, liberty, and property, or
the pursuit of happiness. The authority and duty of the states in the
premises would be transferred to the federal government, whenever
it legislated as to them, and violations of its laws as to such rights
were punished in its courts; and that government, contrary to the
design of the Constitution of the United States, would have at least
concurrent jurisdiction with the state governments in prescribing and
punishing offenses against rights whose protection was never com
l1'1itted or intended to be committed to the United States, but, on the
contrary, expressly left to the power of the states. Civil Rights Cases,
109 U. S. 3, 3 Sup. Ct. 18, 27 L. Ed. 835; Slaughterhouse Cases, 16
Wall. 36,21 L. Ed. 394; United States v. Cruikshank, 92 U. S. 550,
23 L. Ed. 588.

All who value the blessings of justice administered without respect
of persons, and who love liberty regulated by law, will share in the
regret that acts like those disclosed in the indictment can happen in
our midst, and that apprehension exists that the right here claimed,
which is dependent solely upon the laws of Alabama, will not be vin-
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dicated and enforced in the tribunals of this state. Whether these ap
prehensions be well or ill founded, it would be a less evil to society
to leave the wrong unredressed than to usurp jurisdiction to punish the
offenders here.

As the acts charged cannot constitute an offense against the laws
of the United States, the demurrers will be sustained, and an order
will be entered that the defendants go hence without day.

WILSON et a1. v. CHICAGO LUMBER & TIMBER CO. et a!.

(Circuit Court, D. Colorado. March 28, 1904.)

No. 4,277-

L DEEDS-CONS'l'RUCTION-REFEBENCE TO MAP.
A deed to land in the town site of Denver, made pursuant to a decree

of the probate judge, entered after hearing on the petition of the grantee,
described the land by metes and bounds; making the old bed of the South
Platte river, as shown on a map referred to therein, a part of the north
westerly boundary, and the extreme depth of the tract westerly from the
street on which it fronted 125 feet, which was the depth claimed by. the
petitioner. At the time the map was made, it was difficult, if not impos
sible, to correctly locate the old bed of the river, which had been obliter
ated by floods. According to the scale of the map, it was shown to be
260 feet from the street at the nearest point where it would be reached by
the boundary given, but the field notes of the survey on which the map
was based showed it to be very near the street. Held, that it could not
be presumed that the judge intended to grant more than the petitioner
claimed, nor could the distances given in the description be ignored be
cause of the reference to the river bed, the location of which was uncer
tain, and that the deed must be construed as conveying no land west of a
line 125 feet from the street.

Action in Ejectment. On trial to the court.
R. H. Gilmore and JaIm D. Fleming, for plaintiffs.
Elmer E. Whitted, for defendants.

HALLETT, District Judge. This is an action of ejectment to re
cover the possession of land in the city of Denver, the description of
which wil'l soon appear. Plaintiffs claim title under a deed issued by
Henry A. Clough, probate judge of Arapahoe county, to Polinah S.
Truax, of date September 17, 1872, pursuant to an act of Assembly
approved February 8, 1872 (Ninth Session, p. 191). Polinah Truax
made a petition to the probate judge of Arapahoe county, in which
she declared that she held, under deed from Jacob Dowing, a former
probate judge, of date 9th September, 1869, land described as follow's:

"Beginning at a poillt 65 feet from the northwest corner of F and Williams
Streets; thence along the west side of }j' street to Bassett street, 185 feet;
thence westerl:r at right angles with F street 125 feet; thence southerly on a
line parallel with F street 185 feet; thence easterly 125 feet to the place of
beginning."

She then described certain improvements which she had made on the
premises, and declared that she had occupied the same since January
I, 1872, in good faith and in ignorance of any adverse claim. She
knew not why her title was challenged, and prayed for a deed to her
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according to the terms of the aforesaid act of Assembly. Thereupon
the probate judge directed that a hearing be had upon the petition on
the 16th day of September, 1872. On the 17th of September the hear
ing before the court occurred, in which Polinah Truax appeared, and
the city of Denver appeared by its attorney. After describing the tract
claimed by the petitioner as given in her petition, with a frontage of
18S feet on F street and a depth of 125 feet, the court declared that
Pol'inah Truax had acquired an interest in and to the following de
scribed piece of land~beinga portion of that above described-in good
faith, and without actual notice of the legal defects to the title thereof,
and had located dwelling houses thereon pri0r to January 25, 1872,
to wit: "Beginning at a point on the west line of F street in the East
Division of the city of Denver in said county and territory, 106 feet
north from the northwest comer of F and Williams streets; thence on
the west line of F street 144 feet; thence at right angles with F street
westerly to the east line of the old bed of the South Platte River, as the
same is marked and defined on the map of the said city, as per survey
of F. J. Ebert; thence southerly along the east line of the old bed of
the South Platte River, 162 feet; thence in a direct line southerly and
parallel with F street to a point 106 feet northerly from Williams street
and 125 feet westerly from the westerly line of F street; thence at
right angles and in a direct line easterly 125 feet to F street, to the place
of beginning"-but that the said Polinah S. Truax did not obtain an
interest in the remainder of the land, as first above described, in good
faith, and without actual notice of the defects to the title thereof, im
proving the same by the erection of a dwelling or dwellings thereon.
A deed was then issued by the probate judge for the land as described
in the order, except that the course along the east line of the old bed
of the South Platte river was given as 62 feet, instead of 162 feet, as
mentioned in the order. This discrepancy between the order and the
deed was not noticed by counsel in the course of the trial, and, in a plat
of the premises put in by the plaintiffs, and marked "Exhibit C," this
course was marked as of the length of 62 feet, so that it may be assumed
that the length of the course as stated in the order was in fact erroneous.

The second course in the description of the premises conveyed in the
deed extends westerly from F street to the east line of the old bed of
the South Platte river, as the same is marked and defined on the map of
said city, as per survey of F. J. Ebert, and plaintiffs maintain that this
line is at a distance of more than 260 feet from the west line of F
street. From this point of intersection, plaintiffs follow the line of
the old bed of the South Platte river a distance of 62 feet,and there
diverge in a southerly direction for a distance of 87 feet, which brings
plaintiffs to a point 106 feet from the north line of Williams street, and
294 feet from the westerly line of F street. Thence the plaintiffs pro
ceed to the place of beginning, 106 feet northerly from the intersection
of Willia\ns and F streets, and on the west line of F street.

It may be useful to observe that F street now is called "Fifteenth
Street," 'and these terms are used interchangeably in the record. The
course of this street is northwest and southeast, and the right-angle
courses from F or Fifteenth street would be northeast and southwest.

The southwesterly line of the premises claimed by plaintiff is some-
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what irregular as to about one-half, by the course of 6:2 feet along
the line of the old bed of the South Platte river, but it may be said that
the extension of territory embraced within the deed, according to plain
tiffs' construction of the description over that called for in the de
scription in the petition filed by Polinah Truax with the probate judge,
is much greater than the original claim of Polinah Truax. Polinah
Truax claimed a depth of 125 feet from F street in her petition to the
probate judge. The depth now claimed by plaintiffs must be something
over 160 feet, in addition to the 125 feet. I have not made the necessary
calculation to ascertain the position of the southwesterly line upon an
average of the entire width of the premises, but, as stated above, it must
be somewhat beyond 160 feet.

\Ve are now to consider whether the deed will admit of this con
struction in respect to the premises conveyed. It will be observed
that Polinah Truax claimed title to no more than 125 feet in depth, and
declared that she had a deed from an earlier probate judge for this
quantity of land. The presumption is strong that the probate judge
would give no more than was claimed by the petitioner.

Secondly, the probate judge declared that the land granted was a
portion only of that described in the petition. If it be contended that
this referred to the frontage on F street, which was reduced from 185
feet to 144 feet, did the probate judge intend to extend the lines in one
direction, after restricting them in another, and so as to make the entire
claim very much larger than that which Polinah Truax claimed in her
petition?

Furthermore, plaintiffs reject a part of the description in the fourth
course, in order to enlarge the territory claimed by them. This fourth
course is "thence in a direct line southerly to a point 106 feet northerly
from the north line of \Villiams street and 125 feet westerly from the
westerly line of F street." Plaintiffs accept the point 106 feet northerly
from the north line of Williams street, and cast out the part which de
clares that it shall be 125 feet westerly from the westerly line of F
street, in order to put this point 169 feet further to the southwest.
This they are not permitted to do if the description can be made effec
tual in any other way. The rule is that all calls in a deed must be fol
lowed if it be practicable to do so. If, now, we assume that the pro
bate judge found the east line of the old bed of the South Platte river
to be within 125 feet from the westerly line of F street, and within the
territory described in the petition of Polinah Truax, as to the northwest
corner thereof, we shall have no difficulty in giving effect to the calls
of the description. This would bring the third course of the description
along the east line of the old bed of the South Platte river, 62 feet with
in the premises claimed by Polinah Truax in her petition, and make the
fourth course intelligible in going to a point 106 feet northerly from
the north line of Williams street, and 125 feet westerly from the west
line of F street. This accords with the judgment of the probate court,
that less was given than Polinah Truax had asked in her petition. It
was less in a southwesterly direction from F street, and less in the
frontage upon F street.

In opposition to this view, plaintiffs contend that the reference to
the map of the city of Denver, as per survey of F. J. Ebert, upon which
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the line of the old bed of the South Platte river is traced at a distance
of more than 260 feet from the westerly line of F street, shows the
intention of the probate judge to convey all the lands claimed by them.
The fact that the line of the old bed so appears is not disputed. The
greater part of the testimony in the record is directed to the location
of the old channel. When the Ebert map was made, in 1865, the line
of this channel was not visible at the point in dispute. It had been
obliterated by the flood which took place in Cherry creek and in Plum
creek in the month of May, 1864, so that the acttiallocation of the chan
nel and the east line of the old bed of the South Platte river in the
year 1865 must have been difficult, if not impracticable, to locate. Nev
ertheless Ebert made notes of the channel, which were given in evi
dence at the trial. These notes bring the channel very close to the
line of F street, and they serve to explain in some measure the appear
ance of a small segment of land at the corner of \Villiams and F street,
marked as "Block 5." It may be presumed that Ebert assumed that
this small segment of land was all that would be available, outside the
channel of the river, for town purposes. According to these notes of
survey, the entire tract claimed by P6linah Truax in her petition to
the probate judge was within the channel of the South Platte river.
Whether the probate judge examined the field notes to ascertain the
location of the old channel of the South Platte river, we do not know.
To assume that he did so accords with his character for diligence and
probity in the discharge of an official duty. The rule for which plain
tiffs contend, that the line traced on the Ebert map and the distance
of it from F street, as shown by the scale of that map, must be accepted
as showing the western limit of the grant, is not reasonable, under the
circumstances disclosed in the record. Clough was a public officer
engaged in the discharge of a public duty. It is doubtful whether
he could give more land to Truax than was called for in her petition.
It is clear from the language used by him in the deed, and in the order
upon which the deed was issued, that he did not intend to do so.

The rule for which plaintiffs contend, and to which counsel have
cited many cases, is of large and wholesome application, where the
parties to a conveyance intend to make a map or chart of the premises
conveyed the best evidence of the extent of the grant. It is sometimes
applied where a statute or a rule of practice has made the map or chart
extraordinary evidence of the description of the land. Such was the
case of Beaty v. Robertson, 130 Ind. 589, 30 N. E. 706. It has little
application to a plat of a town, which is always open to correction
from field notes or other competent evidence to show the true lines of
survey. O'Farrel v. Harney, 51 Cal. 125; Whiting v. Gardner, 80
Cal. 79, 22 Pac. 71.

This controversy relates entirely to a tract of land west of that de
scribed in the petition of Polinah Truax to the probate judge, and be
tween that tract and the bed of Cherry creek. As to that land, the court
finds that Polinah Truax acquired no title from the deed by Clough to
her, and therefore the plaintiffs have shown no title. Upon that, the
judgment will be for defendants.



640 129 FlllDlllIU.LREPOR1'lllR.

In re LAKE JACKSON SUGAR CO.

(District Court, S. D. Texas. January 28, 1904.)

No. 1,044.

1. BANKRUPTCY-INVOLUNTARY BANKRUPTS-PERSONS ENGAGED IN FARMING
CORPORATIONS.

Bankr. Act July 1, 1898, c. 541; § 4b, 30 Stat. 547 [U. S. Compo St. 1901.
p. 3423], provides that any natural person except a wage-earner or a
person engaged chiefly in farming or the tillage of the soil, and any cor
poration principally engaged in manufacturing, trading, etc., owing debts
to the amount of $1,000 or over, may be adjudged an involuntary bank
rupt. Held, that a person engaged chiefly in farming or the tillage of the
soil should be construed to apply only to natural persons, and not to cor
porations.

2. SAME-EvIDENCE.
Evidence held insufficient to establish that a corporation against which

involuntary bankruptcy proceedings were brought was engaged chiefly
in farming or the tillage of the soil, within Bankr. Act July I, 1898, c.
541, § 4b, 30 Stat. 547 [U. S. Compo St. 1901,p. 3423], providing that any
natural person except a wage-earner or a person engaged chiefly in farm
ing or the tillage of the soil, etc., may be adjudged an involuntary bank-
rupt. '

In Bankruptcy.
The following is the referee's report:

To the Honorable Waller T. Burns, Judge of the United States DistrIct Court
for the Southern District of Texas:
This proceeding, involuntary in its nature, was institutnd 4th of November,

1903, by H. D. Taylor & Sons and other parties against the Lake Jackson
Sugar Company, of Brazoria county, Texas, by petition duly sworn to and
filed with the clerk of this court; in which petition it is alleged that the pe
titioners are creditors of the said Lake Jackson Sugar Company, having prov
able claims against it to the amount, in the aggregate, of $500 and over; that
the said company owes debts to the amount, in the aggregate, of $1,000 and
over; that the said company is insolvent, and is neither a wage-earner nOl'
is it engaged principally in farming or in the tillage of the soil; that within
the four months next preceding the filing of their petition, to wit, on the 3d
day of November, 1903, a receiver, because of the said company's insolvency,
was put in charge of its properties, under the laws of the state of Texas, the
name of which receiver is T. E. Bennett, of Angleton, Texas; that said com
pany has committed other acts of bankruptcy by paying money to certain of
its creditors, thus creating a preference in favor of such creditors over other
of its creditors; that said company has long ceased to pay its debts, and that
suits are now pending against it. The prayer of the petitioners is that the
Lake Jackson Sugar Company be adjudged bankrupt within the purview of the
acts of Congress relating to bankruptcy;

To the said petition of H. D. Taylor & Sons et al. the said receiver, T. E.
Bennett, made answer under oath, virtually admitting all the allegations
therein, except that which alleges that "the Lake Jackson Sugar Company is
neither a wagel-earner nor a persoll engaged principally in farming or the
tillage of the soil." Tc the same effect did several intervening creditors of
said company make answer thereto, affirmatively alleging in their respective
answers that said company was and is ehiefly engaged in the business of farm
ing and tillage of the soil. The Lake Jackson Sugar Company, though duly
served with process, wholly made default.

The petitioners filed a replication to these answers, thus raising the issue
as to whether or not the defendant, the Lake Jackson Sugar Company, is or

~ 1. What persons are subject to bankruptcy laws, see note to Mattoon Nat.
Bank v. First Nat. Bank, 42 C. C. A. 4.
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Is not engaged chiefly in farming and the tillage of the soil, and this Is the
only issue in the case. And in pursuance of an order of your honor, made in
the above cause, and bearing date December 3, 1903, whereby the undersigned
was authorized and directed, as referee of this honorable court, "to consider
the petition in the above cause, and also to hear the contest therein raiseod
by answers therein filed, and to take such proceedings therein as are required
by the acts of Congress relating to bankruptcy, and that the said Lake Jack
son Sugar Company and contesting creditors shall attend upon said referee
at such date in the near future as shall suit said referee and the parties at
interest," I, S. W. Jones, referee, as aforesaid, do report that, having duly
extended notices to the said Lake Jackson Sugar Company and to all others
in interest, through their attorneys of record, of the time and place for the
hearing before me of the matters referreod-that is to say, at 11 o'clock a. m.,
on the 19th day of December, 1903, at the United States courtroom in the city
of Galveston, Texas-I did, on the day and at the place aforesaid, proceed to
consider the said petition and to hear the contest in the above cause raised
by answers therein filed, and to take such proceedings therein as are required
by the acts of Congress relating to bankruptcy; and, having been attended
by Sterling Myel', of the law firm of Hunt & Myel', counsel for the petitioning
creditors, A. R. Masterson (for H. Masterson), counsel for T. E. Bennett, re
ceiver, and by A. E. Masterson, counsel tor intervening and contesting cred
itors, and having heard read the pleadings and the documentary evidence and
the oral and written testimony produced before me and: the arguments of
counsel, and having duly and carefully considered the same, and having care
fully examined and inquired into the matters so referred, I do find and report
as follows:

From the evidence before me I find: That the Lake Jackson Sugar Com
pany was incorporated under the general incorporation act of this state in
April or May, 1900, for the purpose of "manufacturing sugar cane into mo
lasses, sugar, and all other products of sugar cane, and for that purpose to
purchase material necessary for such manufacturing, and to sell the products
of such manufacturing business; to purchase such real estate, machinery,
lind appliances as may be necessary or suitable to conduct such busbess."
That very shortly after its incorporation the said company leased two large
plantations upon which to raise sugar cane and other products, constructed
a railway, equipped with nece!:;sary rolling stock, from these plantations to
a sugar mill, where it could convert the sugar cane into merchantable com
modities, and thence to a trunk line of railway by which the said company
could market its products. That it about the same time began the cultivation
upon said lands of sugar cane and corn, except a small portion thereof, which
it sublet to a third party for rice culture upon shares. That it raised each
year large quantities of sugar cane, varying with the seasons, and also corn,
employing for that purpose a large number of live stock and from seventy
five to one hundred laborers. That about six or seven hundred acres of said
lands were employed in the raising of such cane. That the juice from this
cane was manufactured by the said company into molasses, sugar, and syrup,
and the commodities were placed, each year, upon the market, and sold in
most of the cities and towns of any size in the state of Texas; and that the
said company neither purchased nor sold any cane.

Joseph Rhea testified, besides other facts: That he is now, and had been for
four or five years previous hereto, the manager for the defendant company.
That the company employed its laborers by the day. That the mill was used
in reducing the cane raised into sugar, molasses, and syrup. That no cane
was ever used except that raised on the two plantations. Never raised any
cotton. 'l'hat five or six hundreld acres were used In raising corn. That the
corn was used in feeding the live stock employed on the two plantations; that
this live stock is valued at $10,O~JO. That the cane crop raised by the company
in 1902 was valued at $20,000. That the manufactured products of the said
company were its only sources of revenue; that these products were gener
ally sold to jobbers. That letters were often written offering them for sale.
That "we [meaning the defendant] sent out samples and wrote letters offering
them for sale to jobbers throughout the country. We manufactured syrup
of a very high grade, and placed it in every town in Texas of any size, during

129F.-41
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the present season, and no complaint have we had. We had a ready sale for
this syrUp, and sold it through jobbers. We also sold our sugar through
jobbers. The syrup was put up in cans and some in barrels, The store on the
plantations was for the accommodation of our employes. On the 1st of Janu
ary, 1903, we carried a stock worth about $2,500, which consisted of groceries,
dry goods, hardware, farm implements, lumber, and shingles. This store
was open to anyone who wished to buy, and others would buy as well as our
laborers and people in the vicinity were aware of that fact. We generally
kept a general stock of goods on hand in the store. We sold at a profit, and
would make from 25 to 50 per cent. profit. That railroad and its equipment
cost about $40,000, and the sugar mill about $15,000. The Lake Jackson Sugar
Company does not own the sugar mill. We did not pay our laborers wages
in merchandise, but gave them time checks, which were equivalent to money,
and these time checks were cashed at the end of every two weeks, or they
could be used in the purchase of merchandise at the store, if the laborer so
wished. We put up our sugar in barrels, just as other manufacturers do."

The following is a letter addressed by the defendant, through J. Rhea, its
manager, recognized by him as emanating from him, together with the printed
heading thereon, which form was generally used in the company's corre
spondence:

"R. Oliver, President. J. Walker, Secretary. Jos. Rhea, Manager.
"The Lake Jackson Sugar Company.

"Dealers in General Merchandise, Hardware, Harness, Farm Implements,
Builders' Supplies, Lumber, Shingles, Windows, Doors and Sash,

Lime, Cement and Brick.
"Manufacturers of Sugar, Molasses and Pure Ribbon Cane Syrup.

"Angleton, Texas, Jany. 31, 03.
"Messrs. H. D. Taylor and Sons, Houston, Tex.-Gentlemen: We are in

receipt of your letter of the 28th inst., and note what you have to say con
cerning syrup. You state can goods is not going rapidly because you have so
much barrel goods on hand, now this is the very reason, as you have ac
knowledged, 'You have none,' therefore you cannot know of its selling quali
ties. ~'his goods does not interfere with your sales in barrel good, as it goes
to a different trade, it is of a much higher quality and when once the best
trade gets it to their table they will constantly call for it. You should put it
up to your best customers that they can have an opportunity to give their
trade the Pure Article. We are sure that you will be more than satisfied and
that every desire you may have for a syrup willbe filled when you have put
our goods before your trade.

"We are anxious for you to try our goods, not for the sake of a sale, but
to have your customers try it, that they will know where the pure goods, the
goods with the best flavor and bearing the proper color, can be found. We
know our goods can not be equaled and for this reason we insist that you use
it. We have placed it in every town in Texas of any size during the present
season and not one complaint have we had. We trust you will give this
matter, the qu('>stion of pure syrup, due consideration and await your orders
with pleasure.

"We enclose BjL to the candy we are returning, you will please credit our
account and mail us credit memorandum. Our samples of sugar went for
ward on yesterday, which we trust you have by now. Trusting to have you
command us at an early date and assuring you our best efforts in filling your
orders, wei remain,

"Yours very truly, The Lake Jackson Sugar Co.
"Jos. Rhea, "fanager."

The bankrupt act of July 1, 1898, c. 541, § 4b, 30 Stat. 547 [U. S. Compo St.
1901, p. 3423], provides as follows; "Any natural person, except a wage earner
or a person engaged chiefly in farming or the tillage of the soil; any unin
corporated company, any corporation engaged principally in manUfacturing,
trading, printing, publishing, or mercantile pursuits, owing debts to the
amount of $1,000.00 or over, may be adjudged an involuntary bankrupt upon
default or an impartial trial, and shall be subject to and entitled to the pro-
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visions of this act. Private bankers, but not national banks, or banks in
corporated under state or territorial laws, may be adjudged involuntary bank
rupts." And it is claimed in this case by the respondents that, inasmuch as
tbe defendant company is, as alleged by them, chiefly engaged in farming or
the tillage of the soil, it (the defendant) comes within the exception above
quoted, to wit, "a person engaged chiefly in farming or the tillage of the soil,"
and is not amenable to said bankrupt act But it seems to me that this con
tention is clearly erroneous. I have been cited to no authority, nor have I
been able! to find any, where such a defense has been advanced by a corporation
in an involuntary proceeding. Indeed, it is rather a novel idea that a cor
poration should be engaged chiefly in farming or the tillage of the soil. The
phrase above quoted from the act should be and has been strictly construed,
even in cases where an individual person was alleged bankrupt (Collier on
Bankruptcy, p. 54); and, in my opinion, the use of the phrase "natural per
son," when construed in connection with the above-quoted phrase, "except
wage-earners and those chiefly engaged in farming or the tillage of the soil,"
and all that follows it, is to exclude' corporations from this exception. Col
lier on Bankruptcy, p. 53.

But suppose I am in error in this. Has the defendant company been
brought within this exception according to the facts disclosed? From those
facts it appears that it (the defendant company) has been for several years
engaged in three different branches of business-in farming, in merchandising,
and in the manufacture; of sugar, molasses, and syrup from the sugar cane
which it raised upon the plantations cultivated by it; and of these, which did
the compan~' deem of paramount importance to its welfare? Was it its
farming or its manufacturing interest or enterprise? It raised corn, it is
true, but sold none, consuming all of it in feeding the mules, numbering flfty
head and over, employed by it in CUltivating two plantations, whereon was
raised this corn, and also sugar cane, the juice of which latter was converted
by the company into sugar, molasses, and syrup, and sold in the open market;
one year realizing therefrom $20,000. The company bought no cane and sold
none, and its only source of revenue was from its manufactured articles. If
these facts be true--and they are nowhere contradicted-the only natural con
clusion is that manufacturing, and not farming, was its. chief pursuit or voca
tion; that the latter was only incidental to the former, and only pursued in
furtherance of its manufacturing interests-in other wprds, that its manu
facturing interests were deemed by it of paramount importance to its welfare
and pecuniary advancement. The premises considered, I conclude that the
defendant, the Lake Jackson Sugar Company, is insolvent, has committed
acts of bankruptcy, and is amenable to the acts of Congress relating to bank
ruptcy, and that an order adjUdicating it bankrupt should be entered by this
honorable court in this case; and I respectfull~' so recommend.

Respectfully submitted, S. W. Jones, Referee in Bankruptcy.

Hunt & Myel', for petitioning creditors.
Masterson, Morris & Masterson, for receiver.
A. E. Masterson, for contesting creditors.

BURNS, District Judge. Exceptions overruled, and referee's re
port confirmed.

In re PANCOAST.

(District Court, E. D. Pennsylvania. April 30, 1904.)

No. 1,912.

1. BANKRUPTCY-PROOF OF CLAIMS-AUTHENTICATION.
Under Bankr. Act July 1, 1898, c. 541, § 20, 30 Stat. 551, 552 [U. S.

Compo St. 1901, p. 2430], a notary public is authorized to administer the
oath to a proof of claim, being an officer authorized to administer oaths
in proceedings in the courts of the United States by Act Aug. 15, 1876,
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c. 304, 19 Stat. 206 [U. S. Compo St. 1901, p. 662]; and such oath is suffi
ciently authenticated, prima facie, by what purport to be the notary's offi
cial signature and seal, although made in a different state from that in
which the proceedings are pending, and without regard to the special re
quirements of the statutes of either state.

In Bankruptcy. On certificate from referee.
Henry N. Wessel (Alfred Aarons, of counsel), for S. W. Downer.

J. B. McPHERSON, District Judge. The facts upon which the
question for decision arises appear from the following report of the
referee:

"Henry N. Wessel, Esq., an attorney at law in Philadelphia, presented the
proof of debt of S. W. Downer, of Downer, Gloucester county, New Jersey. a
creditor of the above-named bankrupt, for $23.63, together with a general let
ter of attorney in fact to the said Henry N. Wessel and J. B. Larzalere, Esq.,
an attorney at law located at Norristown. To the proof of debt was attached
an itemized bill showing the consideration for the debt. The affidavit to the
proof of debt was taken before one Harry C. C. Shute, an alleged notary public
of GIasboro, N. J., and there is attached his seal as follows: 'Harry C. C.
Shute, Notary Public, GIasboro, N.•J.'

"There is not attached to the affidavit any certificate of the court that the
said Harry C. C. Shute is a notary Pllblic and in commission; neither is there
attached to the certificate a statement in plain legible characters in the Eng
lish language of the date upon which his commission e:x;pires.

"It is because of the omission of the certificate of the court, and also the
omission of the statement of the date upon which his commission expires, that
the referee refuses to file and allow the claim, the referee holding that before
he shall file and allow a claim taken before a foreign notary the probate shall
be 'according to the forms now or hereafter required by this state, relative
to such acknowledgment or probate.' Act Assem. April 22, 1863, § 1; P. L.
548. The act of April 4, 1901, § 5 (P. L. 71), requires every notary public to
'append to each certificate, attestation, or official notarial act, a statement in
plain legible characters in the IiJnglish language of the date upon which his
commission expires.' The notary not having complied with the laws of the
state of Pennsylvania, in that he has not appended the date of the expiration
of his commission as reqUired, the referee holds that the probate is not suffi
cient.

"The referee further holds that, before he shall receive and file a claim
probated by a foreign notary, there shall be attached a certificate of the court
that the notary is a notary, and in commission, and that .the mere fact that
he signed himself as a notary and attaches what purports to be his seal of
office is not sufficient. For these two reasons the referee has refused to file
the claim, and at the request of the said Henry N. Wessel, Esq., he certifies
the facts to your honorable court for the purpose of having the matter passed
upon by your honorable court, and finally adjudicated."

I am unable to assent to the correctness of this conclusion. The
power of a notary to administer the oath in question is not to be test
ed by the Pennsylvania statutes, but by the bankrupt act itself and by
other federal legislation. It is unnecessary to consider the laws of New
Jersey, as will be seen in a moment. Section 20 of the bankrupt act de
clares that "oaths required by this act, except upon hearings in court,
may be administered by (I) referees, (2) officers authorized to admin
ister oaths in proceedings before the courts of the United States or
under the laws of the state where the same are to be taken. * * *"
Act July I, 1898, c. 541, 30 Stat. 551, 552 [U. S. Camp. St. 1901, p.
2430]. Now, a notary public is an officer authorized to administer
oaths in proceedings before the courts of the United States, for he
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was expressly given such power by Act Aug. 15, 1876, c. 304, 19 Stat.
206 [U. S. Compo St. 19°1, p. 662], which provides "that notaries pub
lie of the several states, territories and the District of Columbia, be,
and they are hereby, authorized to take depositions, and do all other
acts in relation to taking testimony to be used in the courts of the
United States, take acknowledgments and affidavits, in the same man
ner and with the same effect as commissioners of the United States
Circuit Court may now lawfully take or do." That commissioners
of the United States Circuit Court had power at that time to take
proof of a debt in bankruptcy, appears from section 5076 of the Re
vised Statutes, which required creditors to prove their claims either
before a register of the court or before a commissioner of the Circuit
Court. Other acts giving a commissioner power to administer oaths
are referred to in the discussion by the Supreme Court of a notary's
power in this respect in United States v. Curtis, 107 U. S. 671, 2 Sup.
Ct. 507, 27 L. Ed. 534.

Nothing is said in these acts about the method of certifying the
oath, but, in my opinion, the signature and seal of the notary are suf
ficient, without more, in the first instance, whether he be a notary of
this state or of some other state. There is a conflict in the decisions
upon this subject, but the decided weight of authority, I think, is in
favor of the view just stated. A number of the cases are cited in 21
Am. & Eng. Ene. of Law (2d Ed.) page 56!. See, also, Brandenburg
on Bankruptcy (3d Ed.) § 849. In Wood v. St. Paul Street Railway
Co., 42 Minn. 4II, 44 N. W. 308, 7 L. R. A. 149, a statement of lien
was offered in evidence, sworn to before a notary public in Phila
delphia, the oath being authenticated by a signature and a notarial
seal. No proof was offered of the genuineness of the signature or the
seal, or that the person signing the jurat was a notary, or, if a notary,
that he was authorized to administer oaths in Pennsylvania. Never
theless, the Supreme Court of Minnesota upheld the admission of the
statement in evidence, giving the following reasons for their decision:

"We think these affidavits may be made in another state, before any officer
authorized by the laws of such state to administer oaths. Of course, if taken
in another state, they must be duly authenticated, so as to show on their face
the official character of the officer, as well as his authority to administer
oaths. In each of the present cases the affidavit was sworn to in Pennsylvania
before a notary public of that state, who authenticated it by signing the jurat
and affixing his notarial stlal. If, instead of being affidavits, these had been
certifkates of protest or authentications of similar commercial documents, it
is elementary law that the notary's seal would prove itself, without any fur
ther proof of his official character, or of his authority to do the act. A notary
public is considered not merely an officer of the country where he is admitted
or appointed, but as a kind of international officer, whose official acts, per
formed in the state for which he is appointed, are recognized as authoritative
the world over. Defendant's counsel concedes that this is true as to all his
acts in the way of authentication of what he terms commercial documents,
but insists that outside of such matters a notary has no power, in the absence
of statutory authority, to administer oaths. Although this is sometimes stated
in the books as being the law, yet its correctness may well be doubted. The
powers of a notary, which is a very ancient office, are largely founded on cus
tomary law. The English notaries have always considered themselves author
ized to administer oaths, and whatever chance for doubt about it there might
have been was set at rest by the act of 5 & 6 Wm. IV, C. 62, § 15. Brooke,
Not 20. Affidavits taken before notaries in foreign countries have uniformly
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been received by the courts of England in jndicial proceedings without any
other proof of their official character or their authority to administer oaths
than their notarial seals. Omealy v. Newell, 8 East, 364; Walrond v. Van
Moses, 8 Mod. 321; Haggitt v. Inift', 5 De Gex, M. & G. 910; Cole v. Sherard,
11 Exch. 482. It was said in Omealy v. Newell, supra, that this had been
the nniform practice 'as far back as Jiving memory could trace it.' The same
practice seems to have obtained in the American courts. U. S. v. Libby, 1
Woodb. & M. 221 [}<'ed. Cas. No. 15,597]; Winans v. Denmead, 2 MacArthur,
475 [Fed. Cas. No. 17,860]; Tucker v. Ladd, 4 Cow. 47; Conolly v. Riley, 25
Md. 402. This practice has also long prevailed in this state, especially in the
probate courts and in the proof of claims in insolvency proceedings. It is
true, as counsel suggests, that these are rules of practice, as to which the
courts are to some extent a law unto themselves; but the fact is important,
and in point as a recognition not only of the regularity of affidavits sworn
to outside the state, but also of the general power of notaries to administer
oaths without proof of statutory authority to do so. As a matter of fact, in
every state and territory of the Union notaries have power to administer oaths,
and for the last forty years affidavits sworn to before a notary in any state
of the Union, and authenticated by his notarial seal, have been admissible
in all the federal courts, without any proof of their authority to administer
oaths. It is true that perhaps in every state the powers of notaries, including
that of administering oaths, have been regulated by statute, which, however.
are largely declaratory in their nature. But whether this authority be of a
statutory origin or founded on a customary law, the recognition of its exist
ence has become so general, if not universal, that there is now no good reason
why it should not be judicially recognized as one of the general powers of
notaries, and affidavits authenticated by seals of notaries of other states
placed on precisely the same footing as their certificates of protest or authen
tications of so-called commercial documents."

In my opinion, this is an excellent statement of the reasons why
no ft::rther proof should, in the first instance, be required of the no
tary's official character than a signature and seal that purport to be
his. It may be added that, as Chief Justice Tilghman remarked in
Browne v. Phila. Bank, 6 Sergo & R. 484, 9 Am. Dec. 463: "It ought
to be presumed, till the contrary be proved, that no man would dare
to assume the office without proper authority." It is true that the
not'ary public in that case was a Pennsylvania officer, but similar rea
sons, although perhaps not quite so strong, call for the application of
the presumption to a notary public of another state.

The referee is directed to receive the proof of claim referred to in
his certificate.

In re BELKNAP.

(District Court, E. D. Pennsylvania. May 2, 1904.)

No. 1,773.

1. ACTS OF BANKRUPTCY-PRE~'ERENCE-JUDICIALPROCEEDINGS.
Where a landlord's levy on the goods of his tenant under a distress

warrant did not operate as a preference, as defined by Bankr. Act July
1, 1898, c. 541, § 60, cl. "a." 30 Stat. 562 [U. S. Compo St. 1901, p. 3446],
amended by Act Congo Feb. 5, 1903, C. 487, § 13, 32 Stat. 799 [U. S. Compo
St. Supp. 1903, p. 416], the failure of the bankrupt to procure the release
of such levy did not constitute an act of bankruptcy.

2. SAME.
Where counsel for one of the petitioning creditors of a bankrupt threat

ened him with criminal proceedings unless the debt due was immediately
.-paid, whereupon thE' bankrupt sold certain property for nearly its full
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value to raise money for the purpose at a time when his entire stock
was worth less than his entire indebtedness, but the creditor afterwards
refused to receive the money, and instituted criminal proceedings, such
sale by the bankrupt did not constitute an act of bankruptcy within Bankr.
Act 1898, c. 541, § 3a, subds. 1, 2, 30 Stat. 546 [D. S. Comp. St. 1901, p. 3422],
providing that the conveyance of property with intent to hinder, delay,
or defraud the bankrupt's creditors, or a transfer thereof while insolvent
with intent to prefer some creditors over others, shall constitute acts of
bankruptcy.

'l. SAME-REMOVAL OF PROPERTY.
Where a creditor of a bankrupt removed certain goods from the bank

rupt's store during the bankrupt's absence, and retained possession thereof
over the bankrupt's protest, the bankrupt's failure to take legal proceed
ings to recover possession of the goods, in the absence of evidence of col
lusion, did not constitute an act of bankruptcy within Bankr. Act July 1,
1898, c. 541, § 3a, sUbd. 1, 30 Stat. 546 [D. S. Compo St. 1901, p. 3422], pro
viding that the removal of any part of a bankrupt's property with his per
mission, with intent to hinder, delay, and defraud creditors, shall consti
tute an act of bankruptcy.

Isaac Hassler and J. Hector McNeal, for petitioning creditors.
John R. K. Scott and E. O. Michener, for alleged bankrupt.

J. B. McPHERSON, District Judge. This petition was filed No
vember 4, 1903, and sets forth as the acts of bankruptcy that' Charles
F. Belknap did, "on the 21st day of October, 1903, suffer and permit a
levy to be made at the instance of the Fidelity Trust Company, one of
his creditors, upon certain of his goods and chattels at 333 Chestnut
street, which said goods will be exposed for sale under said levy at said
premises on November 4, 1903, thereby suffering and permitting, while
insolvent, a creditor to obtain a preference through legal proceedings,
and not having, at least five days before the sale or final disposition of
any property affected by such preference, vacated or discharged same;
~2) that said Belknap has within four months last past conveyed, trans
ferred, concealed, and removed part of his property with intent to
hinder, delay, and defraud his creditors, in that he has removed from
his premises almost all of his effects, and concealed or disposed of the
same for the purpose of hindering, delaying, and defrauding his credit
tors, and with said intent." The testimony shows that the first act of
bankruptcy thus set forth was not a levy under execution, but was a dis
traint of goods under a landlord's warrant, and the question is present
ed whether such a levy is a "legal proceeding" within the meaning of
section 3a (3), Act July I, 1898, C. 541, 30 Stat. 546 [D. S. Compo St.
19°1, p. 3422]. I do not think it necessary to decide the question, how
ever, because it is clear to my mind that no preference was obtained
by the distress. A preference is described by Act July I, 1898, C. 541,
§ 60, cl. "a," 30 Stat. 562 [D. S. Compo St. 19°1, p. 3446], as amended
in Act Feb. 5, 1903, C. 487, § 13, 32 Stat. 799 [U. S. Camp. St. Supp.
1903, p. 416], in the following language:

"A person shall be deemed to have given a preference, if, being insolvent,
he has within four months before the filing of the petition, or after the filing
of the petition and before adjudication, procured or suffered a judgment to
be entered against himself in favor of any person, or made a transfer of any
of his property, and the effect of the enforcement of such judgment or transfer
wiII be to enable anyone of his creditors to obtain a greater percentage of hi"
debt than any other of such creditors of the same class."
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Passing without decision the further question whether a "judgment"
is t() be so interpreted as to include a distress for. rent, it is enough to
say, I thin,k, that, even if this be true, the effect of the distress did not
enable the landlord to obtain a greater percentage of his debt than any
other creditor of the same class. There is no other creditor of the
same class, for there is but a single landlord; and, as the claim for
rent had priority over the claims of the general creditors, the distress
did not enable the landlord to obtain a greater percentage of his debt.
The rent was entitled to be paid first out of the proceeds of the very
property upon which the distress was levied, whenever it should be sold
by the trustee, and therefore the distress gave no new right, but merely
hastened the time of payment. When he distrains, a landlord is simply
enforcing the priority which is given to him by law, and in no way gains
any improper advantage over other creditors by thus converting the
property into money more speedily. He may, of course, be restrained
from selling, if there are good reasons for such an order; I am suppos
ing that a sale has actually taken place.

The second act of bankruptcy is under section 3a (I) 30 Stat. 546
[D. S. Compo St. 1901, p. 3422], and the facts with reference to this
charge ar.e found by the referee as follows:

"Counsel for one of the petitioning creditors went to Belknap, and threat·
ened him with criminal proceedings unless the debt due his client was imme·
diately paid. Belknap then sold certain property to raise money for this pur"
pose, but the creditor afterwards refused to receive the money, and instituted
criminal proceedings. Belknap denies having sacrificed goods for that purpose.
saying that he obtained for them not much less than their full value, but ad·
mitted that at the time his stock of goods was worth less than $25,000, the
amount of his indebtedness."

As it seems to me, this transaction cannot be regarded as being the
act of bankruptcy described in section 3a (I). The intent to defraud is
essential under this clause, and differs from the intent to prefer, which
is essentiql to the act of bankruptcy described in section 3a (2). The
proper distinction should be preserved between these two clauses. The
subject has been so satisfactori.lY discussed by Judge Archbald, of the
Middle District of Pennsylvania.. in Githens V. Shiffler, 7 Am. Bankr.
Rep. 453, 112 Fed. 50S, that I content myself with referring to his opin
ion as a clear vindication of the conclusion that the facts here do not
make out an intent to defraud. See, also, Re Mingo Valley Creamery
Ass'n, 4 Am. Bankr. Rep. 67, 100 Fed. 282. It is urged that Re Mor
gan, 4 Am. Bankr. Rep. 4°2, 101 Fed. 982, is an authority in support
of the opposite view, and it is true that some language in the opinion
will bear that construction. But an examination of the case discloses
a completed preference in favor of two creditors, and it is certainly rea
sonable to suppose that the court was speaking with reference to the
actual facts. But, even if I should be mistaken in this, Githens V.

Shiffler is of more weight in this circuit.
It also appeared that another creditor, named Wright, whose debt

was about $6,000, came to Belknap's place of business upon one occa
sion, and in Belknap's absence took about $1,200 of goods, and car
ried them away to his own store, and retained possession of them in
spite of Belknap's protest. Belknap took no legal proceedings against
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Wright to recover possession of the goods, but the referee has found
that there was no evidence of collusion between Belknap and Wright.
and he declined to hold that upon these facts the further act of bank
ruptcy described in section 3a (I) as permitting to be removed any pa:-t
of the bankrupt's property with intent to hinder, delay, or defraud 1115
creditors had been committed. Another support to his ruling may be
found in the fact that the petition does not aver any such act of bank
ruptcy; and therefore, both for the reason given by the referee-with
whose finding of fact upon this subject I agree-and also for the rea
son that the petition is silent upon the subject, the referee's decision was
undoubtedly correct.

The exceptions to his report are overruled, and, in accordance with
his recommendation, the petition is dismissed, at the costs of the peti
tioning creditors.

HEIDE v. WALLACE &: CO.

(Circuit Court, D. New Jersey. :May 6, 1904.)

1. UNFAIR COMPETITION-GROUNDS FOR EQUITABLE RELIEF.
The use by one manufacturer to designate his product of a name pre

Yiously in use by another does not alone constitute unfair competition,
but, to justify a court of equity in interfering, there must also be such
an imitation of display or dressing as to deceive purchasers into buying
defendant's goods for those of complainant; fraud being the practical
basis of any such relief.

2. SAME-FACTS CONSIDERED.
Complainant manufactures and sells in five-cent packages a small con

fection, composed chiefly of liquorice, under the name of "Liquorice Pas
tilles." They are of diamond shape, and have embossed thereon the let
ters "H-H." Defendants make and sell a similar article under the same
name, having the same size, color, and shape, and the letter "w" embossed
thereon. Held, that none of such facts, nor all together, entitled complain
ant to an injunction on the ground of unfair competition, the name be
ing descriptive, and having been previously used by others in substan
tially the same form, and neither the shape of the confection, nor the
embossing of letters thereon, having originated with complainant; there
being no attempt by defendants to imitate his packages.

In Equity. Suit for unfair competition. On final hearing.
\Villiam Raimond Baird and Stephen J. Cox, for complainant.
Louis C. Raegener, for defendant.

ARCHBALD, District Judge.1 This is a suit for alleged unfair com
petition. The complainant is successfully engaged in the manufacture
of candies and confections, among which is one, the principal ingredient
of which is liquorice, attractively flavored, and put up in the form of
small diamond-shaped lozenges, embossed with his monogram "H-H."
These lozenges he denominates and has extensively advertised as
"Liquorice Pastilles," and has chiefly sold them in small packages or
boxes, which retail at .5 cents each. As at present on the market, the

"iT 1. Unfair competition, see notes to Scheuer v. Muller, 20 0. C. A. 165;
Lare v. Harper & Bros., 30 C. C. A. 376.

lSpecially assigned.
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c.ol?ring upon these boxes is mixed red, blue, and gilt, with the plain
tiffs name prominently displayed upon them to indicate th~ir origin.
The defendants also manufacture similar diamond-shaped confections,
on which the letter "\V" is embossed, and which are put up in the
same-sized packages, also labeled "Liquorice Pastilles." The plaintiff
contends that this invades his rights, and has therefore brought suit to
restrain their infringement, and compel the defendants to account in
damages for the trade unfairly diverted from him.

After a careful consideration of the various cases bearing on the sub
ject, the conclusion was reached in Draper v. Skerrett (C. C.) 116 Fed.
206, that, to justify a court of equity in interfering in an alleged case
of unfair competition, there must be something more than the mere
duplication by the one party of the other's trade-name, and that this
was to be found in the deceptive use of imitative methods of display, or
other device by which the public are led into buying the infringer's
goods where they intended to buy those of the original producer; the
fraud so perpetrated being a legitimate ground for equitable interfer
ence, and the practical basis of it. It is by this standard that the com
plainant's right to relief in the present instance must be judged. Ste
vens LinenWorks v. Don & Co. (C. C.) 121 Fed. 171; Allen B. Wrisley
Co. v. Iowa Soap Co., 122 Fed. 796, 59 C. C. A. 54.

'fen different points of resemblance between the plaintiff's goods and
those put out by the defendants are claimed. They have, as it is said,
the same name, "Liquorice Pastilles;" the same diamond shape; the
same embossing of letters; the same mint flavor; the same diminutive
size; the same black color; the same combination of gum and liquorice;
the same retail price, 5 cents; the same-sized box or package; and
practically much the same lettering thereon. But many of these are
forced, if not fanciful, and relate to matters which the complainant
could not expect, under any circumstances, to monopolize. His conterl
tion must be made out, if at all, on the use by the defendants of the
words "Liquorice Pastilles" to designate their confections, and the adop
tion of the diamond form, bearing an embossed initial letter, together
with any points of imitative display of which they may be guilty. If
these do not establish unfair competition, there is nothing shown that
will; the only significance of the others being as possible makeweights
to strengthen that idea. But analyzing the matter still further, it is
difficult to see how the plaintiff can claim the right to prohibit other
manufacturers from putting up this confection in diamond form, any
more than in a square, cube, oval, or drop. It is true that he has adopted
a diamond with his initials, "H-H," as a trade-mark, and has denomi
nated his goods, of which he has a great variety, "Diamond Confection
ery;" but this does not give him a monopoly of that particular shape,
even if he was the first to employ it for liquorice compounds, which
he was not. Neither can he prevent others from stamping or embossing
an initial letter thereon, so long as it does not imitate the monogram
"R-H," which distinguisheil his productions. This device has been em
ployed for the purpose of marking their goods by others in the same
trade, including the defendants, fully as long, if not longer, than the
complainant. Furthermore, except as these so-called pastilles are sold
in bulk, neither the form nor the lettering is brought to the attention of
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purchasers until after they have bought them; and while both, no
doubt, even so, might aid in an intended deception, it has to be initially
induced and practically accomplished by the outside of the package, as
addressed to the eye of the customer, which is thus controlling.

The case, in this view, is brought down to the use by the defendants
of the words "Liquorice Pastilles," and the manner they have taken to
dress their packages. But so far as the former is concerned, the plain
tiff has shown no exclusive right in the words "Liquorice Pastilles" to
designate this class of goods. Liquorice is a well-known article of com
merce; and "pastille," a French diminutive, meaning a little piece of
paste; and the two combined make a descriptive term in no way par
ticularly distinctive of the goods which the plaintiff manufactures, any
more than others. But conceding, for the sake of argument, that if the
plaintiff was the first to employ the term, and had worked up a trade
uncler it, so that it had become specially indicative of his goods, others
might be compelled to abstain from their use, the fact is that he was
not the originator of the name, which was used, by not one, but several,
before and contemporaneously with him, applied to exactly the same
character of confections. As early as 1869, and for upwards of 20
years after that, the Roworth Manufacturing Company sold small
pieces of liquorice under the name of "Pastilles de Paris," and Duche
& Sons for 12 or 14 years past have sold round pieces stamped with
an eagle, and known as "Flexible Liquorice Pastilles." "Pastilles de
reglisse," which is the French for "liquorice," made by Florent & Co.,
of Avignon, France, have been imported into this country for up
wards of 20 years; and they are also made by Warric Bros., of Paris,
and by Wilkenson & Co., of London, but for just how long does not
appear. In the face of this demonstration, it cannot be successfully
contended that the term "Liquorice Pastille," which has been in such
long and familiar use, is distinctive of the plaintiff's manufacture. It is
only when he adds his name and trade-mark that we have anything
that is, and these the defendants in no way imitate. Neither do they the
style or coloring with which he dresses out his package. This is in
mixed red and blue, set off with gilt, with the diamond trade-mark,

.•" ...:•..•,... v....··,:·

..:..:.,....

.,~~:.::::'~ .. ~,.

Red represented by black.
Gold represented by shaded lines 1111111111\
Blue represented by stipple ~·F.'~·:r~;!'.:........)·t"t~...
White as shown.

prominently displayed; while the defendant's package is predominantly
yellow, with an entirely different style of lettering in red, shaded with
white all a black background, with their name written below. There is
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noth~ng !Vhate!er~ sugg~t an attempt to catch the unw~ry purctiaser,
and Inveigle him Into taking the one when he was seekIng the other;
nor could the most careless be deceived, except as he was in reality
unconcerned as to which he got. It does not seem to me that, having
regard to these considerations, the complainant has a vestige of a case
or that the .doctrine with respect to unfair competition could be made
to apply to It, except by a most unwarranted extension and strain. Un
?oubtedly the complainant has extensively advertised these goods, and
It may be that the defendants are reaping some of the benefit of it. But
so long as he has seen fit to do so, employing the common and ordinary
name of "Liquorice Pastilles," he must take the ill results with the
good. He certainly cannot expect to enjoy a monopoly based solely
on that which he did not create.

What has been said with respect to the s-cent boxes applies with even
greater force to the larger packages and the sales in bulk. Without
stopping to particularly discuss that feature of the case this reference
will show that it has not been overlooked. '

Let a decree be drawn dismissing the bill, with costs.

PALATO v. INTERNATIONAL SILVER CO.

(Circuit Court, D. Connecticut. April 21, 1904.)

No. 543.

L MASTER AND SERVANT-INJURY OF SERVANT-NEGLIGENCE OJ!' FELLOW SERV

ANT.
Evidence considered, and held to show that the injury ot an employtl

by the talling of the ram of an hydraulic press, which he was assisting to
repair, was not due to any defect in the appliances used, nor to the incom
petence ot a fellow servant, but, so far all apveared, to hia negligence, for
which the master was not liable.

At Law.
Canfield & Judson, for plaintiff.
Seymour C. Loomis, for defendant.

PLATT, District Judge. This is a hearing in damages a£terde£ault,
under the state practice, if} an action by Louis Palato to recover $3,000
damages for injuries which he claims to· have suffered from the negli
gence of the defendant, transferred from the state court for diversity of
citizenship. .

Having heard the evidence, I find the following facts:
On June 6, 1903, at the defendant's factory, in Derby, Conn., a cer~

tain hydraulic press became out of repair, and required repacking.
The plaintiff had for many years been employed upon that press, and
at times upon a smaller one in the same room. Each press had required
repacking about once in six months, and the plaintiff had been present
at and taken part in nearly all such repackings, and was thoroughly ex
perienced in all the details connected therewith. A necessary part of
such work was to lift out the ram or plunger which was used in con
nection with the dies in stamping out the metal blanks. The ram was
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circular in form, with a diameter of about 17 inches, about 17 inches
in height, and weighed about 1,000 pounds. When in use, it was raised
by hydraulic pressure so that its upper surface reached the head of
the press, and then, by removing the upward pressure, was permitted
to fall of its own weight upon the die below. The lower face of the
ram, when so raised that its upper surface reached the head of the
press, had a fall of about 1 I inches before it reached the face of the die,
which was set in a cylinder of practically the same diameter. Whilst
the work of repacking was going on, the ram was controlled by a block .
and falls. The way of it was this: Above the room in which the
press stood was a small attic room, called the "fanroom." That room
was used to get the height necessary for the action of the lifting appar
atus. There was a trapdoor immediately over the head of the press.
A pulley was securely fastened by an eyebolt screwed into the ceiling of
the fanroom. This could be raised and lowered somewhat, and, in
addition, a chain coul'd be suspended from a hook at the lower part
thereof. The chain was dropped down through the trapdoor, and
through a circular opening in the head of the press, a trifle larger than
the chain, into a like opening in the ram, where it was fastened by a
crossbar of steel. The length of this chain was then governed by a hitch
made over the hook suspended by the pulley. In each instarrce of re
packing, the play of the pulley not being sufficient for the purpose, sev
eral hitches were made up in the fanroom-sometimes three, sometimes
four, depending upon the number of times it was necessary to carry the
ram away from its central location, and toward the edge of the
press or beyond. The vitals of the case center around this hitch.

I will now describe briefly the actual proceedings on the day of the
accident: Edward J. Welch was the foreman in charge of the hydraulic
press work. It is conceded that he had not at the time sufficient ex
perience to have attended to ~he hitches himself. He put several men at
work on the repacking. Abram N. Burke was put in charge of making
the hitches in the fanroom above. Palato and others worked on the
press in the room below. The ram was lifted out and taken to one side,
and then brought back several times; Burke attending to the hitches
in the fanroom. At last, while the ram was resting upon a circular
board, about two inches in thickness, placed over the cylinder, the chain
being still fastened to the ram by the steel bolt, the signal was given
to Burke to lift the ram toward the head of the press by the pulley.
Just before that Palato says that he thought he saw a vibration, and
asked if the hitch was solid. Burke caned out that it was all right, and
the ram was lifted from its resting place. At the instant when it reached
the head of the press, Palato reached under the ram, with oiled waste in
his hand, and began to wipe off the undersurface of the ram. As he
did so, the ram fell upon the circular board, and mangled his arm from
the wrist to the elbow. Fortunately the ram began to tip sideways
when it came upon the board, and, with Welch's assistance, the weight
was removed from Palato's arm.

No bones were broken, but the contusion was serious; and, in dis
cussing the extent of the injury, the plaintiff claims that the nerves
were seriously and probably permanently injured, so that the arm can
never be used again with its normal' power, and the defendant insists



654: 129 FEDERAL REPOR'.\.'ER.

that the injury was mainly in the ligaments and muscles, which have
practically recovered their normal use, and that he is on the high road
to full recovery. In that part of the case, it was important to establish
the existence of a certain bony growth near the elbow socket, and, as
bearing upon that question, certain X-ray pictures, called "skyographs,"
were admitted in evidence.

The case turns upon the kind of hitch which it was safe to use, upon
Burke's competency to make the hitch, and upon Palato's carelessness
in reaching his arm under the ram to wipe it, when the situation an in
stant before had been such as to suggest to him that the danger was
approaching which did in fact reach him in the twinkling of an eye.
Burke was in the fanroom alone, and made the hitches. He made the
hitch in this way: A link chain of sufficient strength, 6 feet and 9
inches l'ong, having been attached to the ram below as heretofore de
scribed, was thrown over the hook in such a manner that the chain
was supported by the hook above its heel, and crossed in the dip of the
hook below and opposite; the free end falling first across the dip, and
the weight-carrying portion lying upon the free portion. By this sim
ple device, it is evident that, owing to the force of friction, the chain
can carry the full weight of its capacity, and, the greater the weight, the
greater the security. It is a well-known hitch, in common use among
practical engineers and mechanics, called the "Blackwall Hitch," and can
be found described in any well-known text-book touching on such mat
ters. It is easily understood by a man of fair intelligence. I find qS
a fact that the hitch used was a proper one in the circumstances, and
that Burke was a competent man to be employed in making it. His
experience with the hitch was sufficient, and the master was not negli
gent in intrusting the management of it to him. Palato had made
hitches in former years, but, owing to the loss of some fingers about
four years before the accident, had been forced to desist. One Silvester
had also attended to the hitches on many prior occasions. Both of
these men gave evidence that in making the hitches they had always
used a double hitch, to wit, had thrown the chain twice around and
above the heel of the hook, which they insisted increased the security
of the fastening, but I am unable to accept their statements as true.
The surrounding and underlying facts and circumstances belie the
statements as to the way they had made the hitch, and it is not apparent
that absolute security, or even that better security, would result from
the double hitch. Burke testified that he made the hitch as he had
made it on several former repackings, and as he had seen Silvester and
Palato make it. I am entirely satisfied, from the appearance of the
witnesses, and frol11 their manner when testifying, and from other evi
dence, and from the general situation, that Burke told the truth when
he so testified. All the appliances are conceded to have been proper,
and I find that Burke was fit and competent to adjust the appliances.

It is contended that the single hitch is unsafe when the tension is not
uniform, that the evidence in this case shows clearly that the tension
was not uniform, and that therefore its adoption makes the master lia
ble. The difficulty with that contention is this: It is proven, and I
find as a fact, that after each hitch was made the tension was uniform
varying, it is true, in intensity, but existing nevertheless to some ex-
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tent-until the next occasion arose for carrying the ram away from its
central position. Then the chain was loosened to permit the removal,
but upon its return a new hitch was necessary, and from that time no
sufficient lack of tension could exist to enable the chain to slip below
the heel of the hook if adjusted above the heef. At the time of the ac
cident it had served to lift the ram upward some I I inches from its
resting place. The single hitch was adaptable in the circumstances,
and beyond valid criticism. The trouble came, not from the character
of the hitch, but, if the evidence points to any clearly defined cause,
from the failure of a competent man to make the singl'e hitch as he
should and could make it, coupled with a very careless act on the part
of the plaintiff, in attempting to wipe the undersurface of a half ton
weight the instant after something had suggested to him the possibility
of danger. So far as the master is concerned, it was the inevitable mis
take which can be found now and then in the doings of the most careful
and competent men, and to charge the accident to it would be to hold
it an insurer. In many previous trials it had not occurred, and I am led
at this moment to add one word in closing: I have taken into consid
eration evidence tending to show that the master has, since the accident,
found a way to make assurance doubly sure, and has adopted that meth
od. Perhaps I ought not to have admitted the evidence, but the plain
tiff cannot complain. If the defendant has adopted such a contrivance,
its action is humane and creditable, but by reason thereof it ought not to
be punished for its former method, which was in exact harmony with
the best experience of the times.

It foHows that the master discharged the duty which the law im
poses upon it, and the plaintiff is only entitled to nominal damages.
Let judgment be entered for $25 and costs.

THE EXPRESS.

(District Court, S. D. New York. May 2, 1904.)

1. SEAMEN-WAGES-PENALTY FOR REFUSING TO PAY WITHOUT SUFFICIENT
CAUSE.

Libelants were hired as deck hands on a steamer making daily trips
between New York and another port at $30 per month, and after working
six days left the service without the consent of the master. Hela, that the
refusal of the owner to pay them wages for the time they worked did
not subject him to the penalty imposed by Rev. St. § 4529, as amended
U. S. Compo St. 1901, p. 3077, for refusing and neglecting to pay seaman's
wages when due without sufficient cause, there being reasonable ground,
at least, for the owner's claim that libelants' contract was one from
month to month, and that they had no right to abandon the service before
the end of the month.

In Admiralty. Suit to recover seamen's wag-es.
Richard D. Currier, for libelants.
James J. Macklin, for claimant.

HOLT, District Judge. This is a libel for seamen's wages. The
amount sued for is small, but the question of statutory construction
involved is of some importance. The libel was filed by Higgins and
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Buckley, who were employed by the master of the steamer Express to
work as deckhands for $30 a month. The steamer made daily trips
from New York to Newark and back. Libelants began work on Oc
tober 14, 1903, and left the vessel, without the master's consent, on
October 20th. I unde/stand it to be admitted that the claimant has
settled with Higgins. Buckley has been paid $1. He claims to be
entitled to recover $5 still due for wages, and a dollar a day since,
under the statute imposing that penalty for neglect to pay seamen's
wages when due without sufficient cause. Rev. St. D. S. § 4529; Act
Dec. 21,1898, c. 28, § 4,3° Stat. 756 [D. S. Compo St. 1901, p. 3077J.
The claimant refused to pay at first, on the ground that Buckley had
no right to abandon the service until the end of the month, but in the
answer has offered to pay the $5, but denies liability for the penalty.
The sole question, therefore, is whether the penalty is due. In my
opinion, the penalty cannot be recovered in this case. In the first
place, the libel does not allege any facts showing that the refusal was
\vithout sufficient cause. In the next place, I think that there were
reasonable grounds for the claim that this was a contract of employ
ment from month to month. There are cases that hold that it is the
custom at the port of New York that men engaged to work on vessels
employed about the harbor may be discharged or may leave at any
time, although their wages may have been fixed at a certain rate per
month. Moore V. Neafie (D. C.) 3 Fed. 650; Disbrow V. The Walsh
Brothers (D. C.) 36 Fed. 607. But this uSl3ge, in my opinion, only
applies to men working on vessels employed about the harbor, making
no regular voyages or trips. The general rule in admiralty is that a
sailor who agrees to serve on a ship, without specifying any particular
time, ships for the voyage; but I think that thJat rule would hardly
apply in the case of a steamboat making regular daily trips between
two ports. It is important in such a case that the employment should
be steady and continuous, and I see no reason why, if a man makes
a contract to work upon such a vessel at a certain amount per month,
the contract should not receive its natural construction of being a
contract by the month. At all events, the claiw.Jant asserted that that
was the agreement, and that the men had no right, arbitrarily and with
out. cause, after six days' service, to leave the ship. That was a fair
question of controversy, rand the refusal to pay under such circum
stances was not, in my opinion, a refusal without sufficient cause,
within the meaning of the statute. The statute is a penal statute, in
tended to punish masters of vessels who, without any just excuse, ar
bitrarily refuse to pay seamen their wages when due.

My conclusion is that there should be <I: decree for the libelant Buck
ley for $5. As the substantial question in controversy has been de
cided in favor of the claimant, the libelant should not recover costs.
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PEPIN TP. et at. v. SAGE.

(Circuit Court of Appeals, Eighth Circuit. April 14. 1904.)

No. 1,887.

I. MUNICIPAL CORPORATIONS-EFFECT OF DISSOLUTION-I,AWS OF MINNESOTA.
Sections 33, 34, ingrafted on article 4 of the Constitution of Minnesota

by way of amendment in 1892, prohibit the passage of any local or spe·
cial law regulating the affairs of, or incorporating, erecting, or changing
the lines of, any county, city, village, township, ward, or school district,
but provide that the Legislature may repeal any existing special or local
law, and that it shall provide general laws for the transaction of any
business so prohibited. Gen. St. Minn. 1894, § 258, provides that when
ever Ii law is repealed which repealed a former law the former law shall
not thereby be revived unless it is so specially provided. In 1868 a vil·
lage was created by a special act from territory lyi+lg partly within a
city and partly within a township previously created. The act creating
the village made no reference to the city or township, their boundaries,
or the statutes defining them. In 1895 the special act creating the village
was repealed. Held, that the constitutional and statutory provisions cited
had no application to such repealing act; that the statutes creating the
city and township and defining their boundaries were not repealed by
the act creating the village, the effect of which was to except the ter
ritory covered by it from the city and township, and from the operation
of the statutes creating them, which exception ended when such act was
repealed, leaving the territory within the city and township as before its
enactment.

2. SAME.
The express authority for the repeal of any existing special or local

law conferred by the proviso to the constitutional amendment is a lim
itation upon the inhibition against the passage of special or local laws,
and withdraws such repealing acts, as well as the changes necessarily
wrought in existing conditions, by giving them their ordinary legal effect,
from the operation of that inhibition; and hence the act repealing the
law creating the village is not to be construed as one changing the bound
ary lines of the city and township, but merely as releasing the territory
previously excepted from their jurisdiction by the act repealed, upon
which it again came within their jurisdiction by virtue of the valid and
subsisting statutes creating them and defining their boundaries.

3. STATUTES-EFFECT OF REPEAL.
Gen. St. Minn. 1894, § 258, providing that the repeal of a law repealing

a former law shall not revive the former law unless so expressly pro
vided, applies only to cases of absolute repeal, and not to cases where the
law repealed merely ingrafted an exception on a prior law, leaving it in
force. In such cases the repeal leaves the former law to be applied
without the exception.

4. MUNICIPAL CORPORATIONS-DISSOLUTION-ApPORTIONMENT OF INDEBTED
NESS.

In the absence of constitutional limitation it Is wholly within the powel."
of a Legislature on the dissolution of a municipal corporation and the
transfer of its territory to others to apportion its indebtedness between
such others, and to determine what proportion shall be borne by each;
but in the absence of such apportionment they will be severally liable in
proportion to the value of the taxable property of the dissolved corpora
tion which falls within their boundaries respectively, and the power of
taxation to be exercised to pay such debts will extend to all the taxable
property within their respective jurisdictions.

11 4. Dissolution and reincorporation of municipal corporations-Effect on
indebtedness-see note to City of Uvalde v. Spier, 33 C. C. A. 506.

See Municipal Corporations, vol. 36, Cent. Dig. §§ 107, 109.
129F.---42
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5. STATUTES-CONSTITUTIONALITy-SPECIAL LEGISLATION.
Const. Minn. art. 4, § 33, which prohibits the enactment of special laws

where a general law can be made applicable, has in numerous decisions
been construed by the Supreme Court of the state, which has uniformly
held that a law based on a classification purely arbitrary and not justi
fied by some apparent natural reason, was within the prohibition. Act
April 10, 1901 (Laws 1901, p. 279, c. 201), provides, in effect, that where
a municipality created by special act, and having outstanding bonds or
other written obligations, has been or shall be dissolved by the repeal of
the act creating it, the effect of which is to attach its territory to one or
more existing municipalities, such indebtedness shall be enforceable solely
against the territory which was responsible for its payment at the time
of the repeal. Held, that under the rule of the Supreme Court such act
is special legislation, and void, there being no natural reason why a dis
tinction should be made between municipal corporations created by spe
cial act and dissolved by its repeal and those created and dissolved under
the general la1Vs of the state, which have long existed, and provide both
for the creation and dissolution of such corporations; nor between "bonds
or other written obligations" and other forms of indebtedness in respect
to the property which shall be charged with payment on dissolution.

6. EQUITY-LACHES.
An owner of bonds issued by a village, who commenced an action there·

on before the expiration of the period of limitation, and obtained a judg
ment against the village, which was afterward adjudged in quo warranto
proceedings to have been dissolved by a prior act of the Legislature, and
who, within two years after obtaining his judgment, and within one year
after the judgment of ouster, commenced a new suit in equity against
the successors of the village, based on his judgment, was not chargeable
with laches.

Appeal from the Circuit Court of the United States for the Dis
trict of Minnesota.

John E. Stryker (J. F. McGovern, John W. Murdoch, and Michael
Marx, on the brief), for appellants.

George H. Selover (Owen Morris, on the brief), for appellee.
Before SANBORN, THAYER, and VAN DEVANTER, Circuit

Judges.

VAN DEVANTER, Circuit Judge. This is an appeal from a de
cree charging the township of Pepin and the city of Vvabasha, in the
state of Minnesota, as the successors of the late village of Reads, in
that state, with the payment of bonds issued by the village during its
corporate existence, and apportioning the debt between the succeed
ing municipalities in the proportion that the taxable value of the
property falling within each by reason of the dissolution of the vil
lage bears to the taxable value of the entire property within the vil
lage at the time of its dissolution. The facts are, briefly, as follows:
The village of Reads was created by a special act approved March
5, 1868 (Sp. Laws 1868, p. 261, c. 34), out of territory partly within
the township of Pepin and partly within the city of Wabasha. The
bonds were issued by that village under authority of special acts ap
proved March 6, 1868 (Sp. Laws 1868, p. 29, c. 16), and March 5,
1869 (Sp. Laws 1869, p. 211, c. 37), by the first of which it is pro
vided that the faith of the village "or the municipal corporation
which may succeed it" shall be pledged for the payment of the prin
cipal and interest of the bonds, and that to make such payment taxes
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shall be levied and collected upon the taxable property of the vil
lage in the same manner as other taxes are levied and collected in
the village "or the municipal corporation which shall succeed it."
Before the actual issuance of the bonds, but after their issuance was
authorized by statute and by a vote of the electors of the village, a
special act, approved March 5, 1869, again placed in the city of Wab
asha the portion of the village which had been taken from the city
when the village was created. A special act approved January 29,
1891 (Sp. Laws 1891, p. 551, c. 51), returned to the village the ter
ritory originally taken from the city, and from then until its disso
lution the village covered the identical territory over which it was
first erected. The charter or special law under which the village
\vas created was repealed and the village dissolved by an act ap
proved April 22, 1895 (Laws 1895, p. 798, c. 390), and taking effect
February 6, 1896. Acting under the belief, generally shared by all,
that this statute did not dissolve or disorganize the village, its inhab
itants continued to elect officers, and through them to transact the
business of the village and to govern its territory and people as
theretofore until in 1899, when in proceedings in the nature of quo
warranto prosecuted by the state a judgment of ouster was rendered
against the village and those acting as its officers. State ex reI. v. Vil
lage of Reads, 76 Minn. 69, 78 N. W. 883. In 1897 appellee commenced
an action in the court below against the village to recover the unpaid
principal and interest of all of the bonds, excepting one not then
due. The action was defended on behalf of the village by the per
sons claiming to be and acting as its officers, and July 12, 1898, re
sulted in a judgment for appellee and against the village for the
amount due upon the matured bonds. There were seven of the
bonds. One matured each year beginning July 1, 1892. The pres
ent suit was commenced April 24, 1900. Three questions are pre
sented: (1) Did the territory of the village, upon its dissolution, fall
within the township of Pepin and the city of Wabasha, and make
them the successors of the village, each to the extent that it received
the territory of the village? (2) Is the act of April 10, 1901 (Laws
Minn. 1901, p. 279, c. 201), entitled "An act providing a method for
the payment of the debts of dissolved municipalities," a valid law
under sections 33 and 34 of article 4 of the Constitution of the state,
and does it restrict the enforcement of the debt in question to the
territory which was responsible for its payment at the time of the
dissolution of the village? (3) Is part of appellee's claim barred by
laches? It is not questioned that appellee's remedy is in equity.

The present suit strongly resembles and has closely followed the
one shown in Mount Pleasant v. Beckwith, 100 U. S. 514, 25 L. Ed.
699, where it was determined, in the absence of constitutional re
strictions: (1) The creation, division, and dissolution of municipal
corporations, and the powers to be exercised by them, are subject
to the legislative control of the state creating them. (2) Where one
municipality is legislated out of existence, and its territory is annexed
to other municipal corporations, it belongs wholly.to the Legislature
to apportion between them the debts of the dissolved municipality,
and to determine what proportion shall be borne by each; but in the
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absence of such legislation the municipal corporations receiving the
territory of the one dissolved will be severally liable for its then sub
sisting legal debts in the proportion that the taxaole property with
in it falls within them respectively, and the power of taxation to be
exercised to pay such debts will extend to all the taxable property
within their respective jurisdictions, and will not be restricted to the
property and persons within the territory annexed. Other cases of
similar import are Broughton v. Pensacola, 93 U. S. 266, 23 L. Ed.
896; Meriwether v. Garrett, 102 U. S. 472, 26 L. Ed. 197; Mobile
v. Watson, 116 U. S. 289, 6 Sup. Ct. 398, 29 L. Ed. 620; United
States ex reI. v. Port of Mobile (C. C.) 12 Fed. 768; Brewis v. Du
luth (C. C.) 13 Fed. 33e1; Laird v. De Soto (C. C.) 22 Fed. 421. The
principles announced and applied in Mount Pleasant v. Beckwith
are in full accord with the decisions of the Supreme Court of the
state of Minnesota, so far as that court has spoken upon the subject.
State v. City of Lake City, 25 Minn. 404, 414; City of Winona v.
School District, 40 Minn. 13, 16,41 N. \'1. 539,3 L. R. A. 46, 12 Am.
St. Rep. 687. Counsel for appellants practically concede that the
law is as just stated, and they rely upon certain provisions of the Con
stitution and statutes of .Minnesota as controlling in the present case.
Their first contention is that the territory within the village of Reads
did not, upon its dissolution, fall within or become part of the town
ship of Pepin and the city of Wabasha, and therefore the tow'nship
and city are not the successors of the village, and are not charged
with the payment of its debts. To support the contention they cite
sections '33 and 34, ingrafted upon article 4 of the state Constitution
by way of amendment in November, 1892, and section 258, Gen. St.
1894. So far as material, these are as follows:

"Sec. 33. In all cases when a general law can be made applicable no special
law shall be enacted; and whether a general law could have been made appli
cable in any case is hereby declared a judicial question, and as such shall
be judicially determined without regard to any legislative assertion on that
subject. The Legislature shall pass no local or special law regulating the
affairs of, or incorporating, erecting or changing the lines of any county,
city, village, township, ward or school district. .. .. • Provided, however,
that the inhibition of local or special laws in this section shall not be con
strued to prevent the passage of general laws on any of the subjects enumer
ated. The Legislature Illay repeal any existing special or local law, but shall
not amend, extend or modify any of the same.

"Sec. 34. The Legislature shall provide general laws for the transaction
of any business that may be prohibited by section one of this amendment
[Sec. 33], and all such laws shall be uniform in their operation throughout the
state."

"Sec.258. Whenever a law is repealed which repealed a former law, the
former law shall not thereby be revived, unless it is so specially provided."

We think these provisions are not applicable to the act dissolving
the village. Originally the township and city included the territory
in question, and the special acts v·:hich placed it within the village
contain no reference whatever to the township or city, or to their
boundary lines, or to the statutes defining them. The statutes cre
ating the township and the city were not at any time repealed, but
were left in force. The township and the city were not at any time
extinguished, but remained in existence under the operation of those
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statutes. The effect of the special acts creating the village and de
fining its boundaries was to except the territory covered by it from
the township and the city and from the operation of the statutes cre
ating them. Subject to that exception, the legislative will, as at all
times registered and expressed in living, operative, and valid stat
utes-not enactments entirely repealed, either expressly or by impli
cation-placed this territory in the township and city. When the
special acts which by implication put that exception upon these stat
utes were repealed, the exception was at an end. These statutes and
their definition of the boundaries of the township and city were then
operative as if there had been no exception. They did not need to
be revived because they had not been repealed. Nor was any amend
ment, extension, or modification of them necessary to give them
effective operation over the territory of the extinguished village.
While carefully prohibiting the passage of local or special laws, in
cluding those changing the boundary lines of any city, village, or
township, the amendment to the Constitution expressly permits the
repeal of existing laws of that character, and impliedly, but not less
certainly, permits the repeal to have the usual or ordinary effect of
such a statute. This repealing act is confined to a direct annulment
of the charter or special law creating the village and makes no at
tempt at any affirmative legislation or to give to the repeal any other
than the usual or ordinary effect.

In respect of the constitutional provisions cited, our opinion may
be stated in this manner: The express authority for the repeal of
"any existing special or local law" is a limitation upon the inhibition
against the passage of special or local laws, and withdraws such re
pealing acts from the operation of that inhibition. The act repealing
the charter or law creating the village of Reads is within the express
authorization, and is to be given the usual or ordinary legal effect of
such an act. The changes wrought in existing conditions by giving
this effect to an authorized repealing act are also within the express
authorization, and not within the inhibition. Upon the dissolution
of the village the territory embraced therein became part of the town
ship of Pepin and the city of Wabasha, not because the repealing act
changed the boundary lines of the township or city, but because it
released that territory from the excepting effect of the charter or
law creating the village; and when this was done that territory came
within the boundaries of the township and city as theretofore law
fully defined, by valid statutes still subsisting, and therefore became
part of the township and city, and was brought within their jurisdic
tion. In other words, while this territory was released from the ef
fect of the village charter by the repealing act, it resumed its place
in the township and city by reason of the statutes creating them and
defining their boundaries. Of course, this result would not have fol
lowed if these statutes had been repealed in the meantime, or if the
act repealing the village charter had provided-if it could do so with
out violating the inhibition against special or local laws-that the
territory and inhabitants within the limits and jurisdiction of the vil
lage should be resolved into the body of the state, and be subjected
to its immediate control.
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What has been said seems in principle to also dispose of the con
tention in respect of the effect of section 258, Gen. St. 1894, before
quoted, but it may be well to notice the construction uniformly given
to similar statutes prescribing a rule for determining the effect of a
repealing act. Perhaps the first of the cases is Brown v. Barry, 3
Dall. 365, 1 L. Ed. 638. An act of Virginia adopted in 1792 expressly
repealed a prior act. A third act declared that the operation of the
repealing statute should be suspended for the time being. In 17tW
a statute like section 258 had been adopted, and the contention was
that it prevented the repealed statute from being revived by the sus
pension of the repealing act. The court, speaking through the chief
justice, said:

"The act suspending the repealing act of November, 1792, is not within the
act of 1789, which declares that the repeal of a repealing act shall not revive
the act first repealed. 'rhe suspension of an act for a limited time is not a
repeal of it; and the act of 1789, being in derogation of the common law, is to
be taken strictly."

Smith v. Hoyt, 14- Wis. 273, presented the question in this way:
A general statute required the defendant in civil actions to answer in
20 days. An act adopted in 1858 (Laws 1858, p. 134, c. 113) gave
the defendant in foreclosure suits six months in which to answer.
This was repealed by a still later act. The contention was that the
first statute was repealed by the act of 1858 as to foreclosure suits,
and that upon the repeal of that act a statute like section 258 prevent
ed the revival of the statute first named. The court held the conten
tion untenable, and, after declaring that the act of 1858 did not strict
ly repeal the first or general statute but merely excepted a class of
cases from its operation, said (page 277):

"That being so, where the statute creating the exception is repealed, the
general statute which was in force all the time would then be applicable to
all cases according to its terms. And this would be no violation of the rule
of construction before referred to, that the repeal of a repealing act should
not revive the act repealed. The act of 1858 was equivalent to a proviso at
tached to the general rule that it should not be applicable to foreclosure de
fendants. But if a proviso creating an exception to the general terms of
Ii statute should be repealed, courts would be afterwards bound to give effect
to it according to those general terms, as though the proviso had never ex
isted. And this could not be said to revive a repealed statute. The rule
against this relates to cases of absolute repeal, and not to cases where a
statute is left in force, and all that is done in the way of repeal is to except
certain caS2S from its operation. In such cases the statute does not need to
be revived, for it remains in force, and the exception being taken away, the
statute is afterwards to be applied without the exception."

\Vest Virginia has such a statutory provision respecting the effect
of the repeal of a repealing act. In holding it inapplicable to the
repealing act then under consideration, it was said by the Supreme
Court of Appeals of that state in State v. Mines, 38 W. Va. 125, 131,
18 S. E. 470, 472:

"Now, as I remarked above, section 20 of chapter 35 of the Code was broad
and comprehensive, applying every statute of limitation against the state.
~'he act of 1875 [Acts 1875, p. 118, c. 55] only changed or modifiE'd it to a cer
tain extent-that is, prevented its operation as to judgments and claims of
the state, leaving it in all other respects operative-simply made an excep
tion to the generality of the operation of the statute; and when that act
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was itself repealed, and the exception or limitation was no longer in force,
said section 20 operates free of that exception. It was only a partial abroga
tion of section 20. It would have been different, had it been a total abroga
tion."

Other decisions to the same effect are State v. Sawell, 107 Wis.
300, 83 N. W. 296; Edworthy v. Savings Ass'n, 114 Iowa, 220, 223,
86 N. W. 315; Glaholm v. Barker, L. R. 1 Ch. App. 223; Mount v.
Taylor, L. R. 3 C. P. 645. It is clear that, within the meaning of sec
tion 258, the statutes creating the township and city and defining their
boundaries were not repealed by the charter or law creating the vil
lage, and that the repeal of the latter presents no occasion or oppor
tunity to apply the rule stated in that section.

Weare of opinion that the territory of the village, upon its disso
lution, fell within the township and city, and made them the succes
sors of the village. But it is urged upon us that this results in trans
ferring the debts of one community to other communities which had
no voice in the creation of the debts or in their transfer. In one sense
that is true, but the result of a ruling to the contrary would be dis
tressing to contemplate. It would amount to a declaration that the
state extinguished one of its municipalities under circumstances
which make proceedings for the collection and payment of the mu
nicipal debts impossible. A result which imputes to a state such an
indifference to the claims of justice and to the lawful engagements
of the municipalities under its control is not permissible where an
other is possible under the law. The circumstances of this case do
not permit such an imputation. The answer to the present insistence
is given in Mount Pleasant v. Beckwith, supra, where the court said
(pages 529, 531, 100 U. S., 25 L. Ed. 699):

"But in all these cases, if the extinguished municipality owes outstanding
debts, it will be presumed in every such case that the Legislature intended
that the liabilities as well as the rights of property of the corporation which
thereby ceases to exist shall accompany the territory and property into the
jurisdiction to which the territory is annexed. * * * Power exists here
in the Legislature not only to fix the boundaries of such a municipality when
incorporated, but to enlarge or diminish the same subsequently, without the
consent of the residents, by annexation or set-off, unless restrained by the
Constitution, even against the remonstrance of every property holder and
voter within the limits of the original municipality. Property set off or an
nexed may be benefited or burdened by the change, and the liability of the
residents to taxation may be increased or diminished; but the question in
every case is entirely within the control of the Legislature, and, if no provi
sion is made, everyone must submit to the will of the state, as expressed
through the legislative department. Inconvenience will be suffered by some,
while others will be greatly benefited in that regard by the change. Nor is it
any objection to the exercise of the power that the property annexed or set
off will be subjected to increased taxation, or that the town from which it is
taken or to which it is annexed will be benefited or prejudiced, unless the
Constitution prohibits the change, since it is a matter, in the absence of con
stitutional restriction, which belongs wholly to the Legislature to determine."

April 10, 1901, the Legislature of the state enacted a statute enti
tled "an act providing a method for the payment of the debts of dis
solved municipalities (Laws 1901, p. 279, c. 201)" which is as follows:

"Section 1. 'l'hat in all cases in which the Legislature of the state of Min
nesota has repealed, or may hereafter repeal the charter of any city, village,
borough, or other municipality, or the special law under which the same is,
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Dr was, organized, or created, against which municipality there are outstand
ing bonds or other written obligations which are, at the time of sucb repeal,
a legal and enforceable claim against the municipality affected by such repeal,
without making, or having made, any provIsion for the payment of such
indebtedness, and the effect of such repeal is to attach the territory of the
lllunicipality so dissolved to one or more municipalities existing at the time
of such repeal, said indebtedness shall be and continue to be enforceable solely
against the territory which was responsible for the payment of the same at
the time of said repeal, and it shall be the duties of the proper officers of the
lllunicipality, or municipalities, which acquire the territory of the dissolved
municipality, to levy such tax or taxes upon the property and territory com
ing within its or their jurisdiction, by reason of such repeal for the payment
or discharge of such outstanding indebtedness, and to collect, receive and
apply the same in such payment of such indebtedness in practically the same
illanner as would have been the duty of the proper officers of the dissolved
illunicipality to levy taxes for the payment of said indebtedness, and to col
lect, receive and disburse the same, had there been no repeal of said charter
or special law. And the territory so attached to such municipality 01' mu
nicipalities shall not be liable for any of the debts of such municipality 01'
municipalities existing at the time of the repeal of said charter or special
law, but all such debts shall continue a demand solely against the municipality
or territory which was liable for the payment of the same at the time of said
repeal.

"Sec. 2. This act shall apply to all cases falling within its provisions in
which judgment has not already been recovered by the owner 01' holder of
such bonds, or other forms of indebtedness as are described in section one
of this act, against the municipality or municipalities acquiring the territorj"
of the dissolved municipality."

The second contention of counsel for appellants rests upon this
act, and is that the enforcement of the debt in question should be re
stricted to the territory which was responsible for its payment at the
time of the dissolution of the village, and that the decree against the
succeeding municipalities should be limited to requiring "the assess
ment, levy and collection of a tax upon the property situate within
the boundaries of the dissolved municipality for the purpose of pay
ing the amount which appellee is entitled to recover." Counsel for
appellee challenge the validity of this act under the provisions of sec
tions 33 and 34 of article 4 of the state Constitution, before quoted.
The claim is that it is not a general law, and does not have uniform
operation throughout the state. This act has not been considered
by the Supreme Court of the state, but the principles by which its
validity is to be tested are well settled by the decisions of that court,
among which are Nichols v. Walter, 37 Minn. 264, 33 N. W. 800;
State ex reI. v. Cooley, 56 Minn. 540, 58 N. W. 150; State ex reI. v.
Ritt, 76 Minn. 531, 79 N. W. 535; Murray v. Commissioners, 81
Minn. 359, 84 N. W. 103, 51 L. R. A. 828, 83 Am. St. Rep. 379; Du
luth Banking Co. v. Koon, 81 Minn. 486, 84 N. W. 335; Hetland v.
Commissioners (Minn.) 95 N. W. 305; State ex reI. v. Justice (Minn.)
97 N. W. 124; Thomas v. St. Cloud (Minn.) 97 N. W. 125. In Nichols
v. Walter, an act regulating the removal of county seats was held not
general, or of uniform operation, because the terms of the act were
such that in any county which had located its county seat by a vote of
its electors at any time before the passage of the act removal could be
effected only by a vote of three-fifths of the electors, while in other
counties removal could be had upon a majority vote. The court was
of opinion that the basis of the classification was arbitrary, and that the
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application of different rules to the two classes of counties was not
grounded in necessity or propriety. Referring to the constitutional
limitation, it was said (page 271,37 Minn., page 802, 33 N. W.):

"A law is general and uniform in its operation which operates equally upon
all the subjects within the class of subjects for which the rule is adopted;
but, as we have said, the Legislature cannot adopt a mere arbitrary classifi
cation, even though the law be made to operate equally upon each subject of
each of the classes adopted. An illustration and example of that we take
from State v. Hammer, 42 N. J. Law, 435, 440: 'Thus a law enacting that in
every city in the state in which there are ten churches there should be three
commissioners of the water department, with certain prescribed duties,' would
present a specimen of such a law. So in the matter we have supposed, of
granting powers and privileges to incorporated villages, if those situated on
rivers were placed in a class for the purpose of conferring on them special
powers and privileges not referring to nor suggested by the peculiarity of their
situation-as, for instance, for the purpose of maintaining high schools-the
classification would be merely arbitrary. The principle adopted by the Su
preme Court of New Jersey comes more nearly to what we regard the true
principle of classification than that stated by any other court. We quote again
from State v. Hammer: 'But the true principle requires something more than
mere designation by such characteristics as will serve to classify, for the
characteristics which thus serve as the basis for classification must be of such
a nature as to mark the objects so designated as peculiarly requiring exclu
sive legislature. There must be a substantial distinction, having reference
to the subject-matter of the proposed legislation, between the objects or places
embraced in such legislation and the objects or places excluded. The marks
of distinction on which the classification is founded must be such, in the
nature of things, as will, in some reasonable degree at least, account for or
justify the restriction of the legislation.' Or, to state it differently, though
not so well, the true practical limitation of the legislative power to classify
is that the classification shall be upon some apparent natural reason-some
reason suggested by necessity, by such a difference in the situation and cir
cumstances of the subjects placed in different classes as suggests the necessity
or propriety of different legislation with respect to them."

In State ex reI. v. Cooley, the court declared its adherence to what
had been stated in Nichols v. Walter, and then said (page 551, 56
l\linn., page 153, 58 N. W.):

"By 'necessity' is llleant 'practical,' and not 'absolute,' necessity. But the
characteristics which will serve as a basis of classification must be substan
tial, and not slight or illusory. For example, distinctions due merely to pre
existing repealable special legislation would not, of themselves, constitute
a proper basis of classification, for that would tend to perpetuate the very
peculiarities which the Constitution was designed ultimately to remove."

In State ex reI. v. Ritt, an act was likewise held not general or of
uniform operation which provided for one assessor for the entire
county in each county of not less than 100,000 and not over 185,000
inhabitants, and left in force in all counties of less than 100,000 or
over 185,000 inhabitants the existing law providing for an assessor
for each township, city, and village. In support of the act it was con
tended that there was necessity or propriety in having the property
in very populous counties assessed by or under the supervision of
one officer as a means of attaining greater uniformity in valuation.
Without acceding to the contention, the court said (page 535, 76
Minn., page 536, 79 N. W.):

"But, the more populous the county, the stronger this reason would apply.
If it applies to counties whose population is between 100,000 and 185,000, it
applies with still greater force to counties containing more than 185,000.
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There Is no apparent reason suggested by necessity. or by the difference in
the situation or circumstances of counties having a popuiation of not less than
100,000 and not over 185,000 and counties having a population of over 185,000,
why the county assessor system should be applied to the former, and the
latter left under the local assessor system in the same class with counties
having a population of less than 100,000. The attempted classification is there
fore arbitrary and incomplete, for the reason that it does not include all the
members of the same class, but excludes some whose conditions and wants'
render such legislation equally necessary and appropriate to them as a part
of the same class."

In Murray v. Commissioners an act was likewise declared invalid
which provided for the treatment, at the expense of the county of
their residence, of a limited number of indigent habitual drunkards
in counties having a population of 50,000 or more. The court, after
observing that drunkenness was not confined to counties having more
than 50,000 population, based its decision upon a statement that a
classification cannot be sustained unless it embraces all, and excludes
none, whose condition and wants render the legislation necessary or
appropriate to them as a class, and that, to be valid, legislation lim
ited in its relation to particular subdivisions of the state must rest on
some characteristic or peculiarity plainly distinguishing the places in
cludp.d from those excluded. Hetland v. Commissioners involved an
act which authorized the issuance of bonds to provide money to com
plete courthouses in counties having a population of rao,ooo or less,
which had entered into a contract for the erection of a courthouse,
and had expended $7,000 or more towards its erection. The act was
held invalid as establishing an unwarranted classification, and as be
ing general in form, but special in operation. State ex reI. v. Justus
presented the question of the validity of an act requiring journey
men plumbers to take an examination and procure a certificate of
competency as a condition to their employment in cities or towns
having a system of sewer or water works. The court was of opinion
that faulty plumbing was injurious and pernicious whether done by
a journeyman plumber or by a master plumber, and whether done
in a city or town without a system of sewer or water works, or in a
city or town where such a system exists. The act was declared in
valid as making an arbitrary and unreasonable distinction in the pla
ces and persons to which it applied. Thomas v. St. Cloud involved
an act authorizing the issuance of bonds with which to purchase wa
terworks in cities which have owned waterworks and have sold them
with a reserved right to repurchase them. The act was adjudged
special and invalid, because "the basis of the classification used is so
narrow, restricted, and peculiar that the inference is unavoidable that
it was not intended as a general law, but to meet the requirements
of a special situation."

By its terms the act under consideration makes the presence of the
following conditions requisite to its operation: (1) The indebtedness
must be that of a municipality organized or created under a charter
or special law. (2) The dissolution of the municipality must have oc
curred through the direct legislative repeal of such charter or special
law. (3) The indebtedness must be outstanding bonds or other writ
ten obligations. (4) The effect of the repeal must have been to at
tach the territory of the municipality so dissolved to one or more mu-



PEPIN TP. V. BAGE. 667

nicipalities existing at the time. In Minnesota there has long existed
a system of general laws providing for the creation, division, and dis
solution of villages and other municipal corporations, and for detach
ing territory therefrom and attaching territory thereto. Municipali
ties existing under these general laws incur debts substantially in the
same way and for the same purposes as do those existing under spe
cial laws. Both classes contract debts by implication as well as
through bonds or other written obligations, and both may incur lia
bilities through tortious acts of their officers and servants. The en
gagements and liabilities of. both classes stand upon the same foot
ing, and the creditors of both are entitled to the same consideration.
Both classes are subject to dissolution, and the necessity or propri
ety of providing for the payment of their debts in that event is the
same whether the municipality owes its existence to a special law or
to the general laws, and whether it be dissolved by direct act of the
Legislature or by the action of its inhabitants had under the general
laws. Nothing in the special or general character of the laws by or
under which municipalities are created or dissolved suggests that it
should be made the basis of a distinction or difference in those who
succeed to the obligation to pay the debts of dissolved municipalities,
or in the property from which the money to pay these debts shall be
raised by taxation or in the character of the debts to be paid, whether
evidenced by written obligations or otherwise. The subject is one
which in its nature, and with justice to all concerned, can be reason
ably covered by a general law operating uniformly in all cases. To
make the repealable special charters of municipalities owing their
existence to that character of legislation the basis of a classification,
when no necessity or reason for a difference in remedies, liability, or
legislative treatment inheres in that fact, is special legislation. A
statute establishing such a classification does not include all objects
which, in their nature, are of the same class, but excludes some whose
conditions and wants render such legislation equally necessary and
appropriate to them as members of the class.

Tested by the rules announced and applied by the Supreme Court
of the state, the act of April 10, 1901, is violative of the constitutional
restriction upon special legislation, and is void. It may, as is asserted
by counsel, propose an equitable and just plan of adjusting and dis
charging the debts of the dissolved municipality or municipalities to
which it applies, but this does not satisfy the imperative constitution
al requirement that, to be valid, the act proposing and establishing
the plan must not be special, but general, and of uniform operation
throughout the state. Wanting in this essential, it falls within the
inhibition against special legislation, no matter what its merits in oth·
er respects. It is of significance that the act declares that it shall ap
ply to cases in court falling within its provisions which, at the time
of its passage had not proceeded to judgment. The present suit was
commenced April 24, 1900, and had not passed to a decree when the
act was passed, April 10, 1901. There is no claim that any other suit
of this character was then pending, or even contemplated. The con
ditions existing at the time and the terms of the act make the infer
ence unavoidable that it was not intended to be a general law of uni-
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form operation, but to meet the supposed requirements of a partic
ular situation. The act is clearly void, and does not affect the rights,
remedies, or liabilities of anyone.

We think the contention that part of appellee's claim is barred by
laches is without merit. The period of limitation within which ac
tions could be commenced upon the village bonds is fixed at six
years by the state sta tute. As to one bond, that period expired July
1, 1898, as to another, it expired July 1, 1899, and as to the others, it
had not expired when the present suit was commenced. Appellee's ac
tion at law against the village, upon the two bonds with others, was
commenced before the expiration of the period of limitation, and was
prosecuted to a judgment in his favor before the judgment of ouster
in the proceeding in quo warranto; and the present suit, which is
rested in part upon the judgment in the action at law, was commen
ced within less than one year after the dissolution of the village had
been so judicially pronounced. The record does not disclose such
delay on the part of appellee as requires or permits the application
of the doctrine of laches.

The decree is affirmed.

=-
RESURRECTION GOLD MIN. CO. v. FORTUNE GOLD MIN. CO.

(Circuit Cow·t of Appeals, Eighth Circuit. April 14, 1904.)

No. 1,789.

1. BOUNDARIES-'WIIEN CALLS AND COURSES AND DISTANCES CONFLICT.
In cases of conflicts between monuments called in a conveyance and the

courses and distances there noted, the former, if standing in their orig
inal positions, prevail.

If monuments called have been lost or removed, the places where they
were originally set may be shown by parol or documentary evidence, and, if
proved to the satisfaction of the jury by a fair preponderance of testi
mony, they prevail over the courses and distances.

If the monuments called have been lost or removed, and their original
locations are not proved, the courses and distances control the description,
and must be followed in its application to the land.

2. SAME-PAROL EVIDENCE TO CHANGE CALLS OF MONUMENTS.
Parol evidence is incompetent to substitute in a conveyance a call for

another lllonument in the place of the call for the original monument there
contained.

A round stake four inches in diameter, set loosely six inches in the
ground between two convenient reference points within four feet of it,
with two blazes upon it, and an inscription with a lead pencil of the fig
ures "3-2309" upon the later blaze, does not fill the description of a post
four inches square, with the figures "3-2309" cut into it, set firmly in the
ground, where no reference points are available.

S. CRoss-ExAMINATION-RIGHT OF-DISCRETION IN ALLOWING.
A full and fair cross-examination of a witness upon the subjects of his

direct examination is a right, and not a privilege, of the party against
whom he is called. and its denial or substantial restriction is reversible
error.

l.'he allowance of cross-examination is discretionary only, after the right
has been fairly exercised.

,; L See Boundaries, vol. 8, Cent. Dig. § 18.
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4. SAME-LIMITED TO SUBJECTS OF DIBECT EXAMINATION.
It is the general rule in the federal courts that the cross-examination

of a witness should be limited to the subjects of his direct examination.
5. SAME-MAY ELICIT AFFIRMATIVE DEFENSE.

Where a witness for the plaintiff has disclosed on his direct examina
tion a part of a conversation or transaction, the fact that the entire
conversation or transaction constitutes an affirmative defense is no bar
to its disclosure by cross-examination.

6. SAME-DENIAL PBEJUDICIAL.
Prejudice is presumed from the denial or undue restriction of a cross

examination. It is no answer that the cross-examiner could call the wit
ness or other witnesses to prove the facts he seeks. He is entitled to bind
his adversary by proof of the facts by the iatter's witness.

7. SAME-GENEBAL RULE.
The general rule is that error produces prejudice, which may not be

disregarded, unless it appears beyond a doubt that it did not prejudice,
and could not have prejudiced, the party who assigned it.

8. WILLFUL TBESPASSEB-DEFINITION-::\'EGLIGENCE AS EVIDENCE OF.
One who takes the ore of another from his land without right, either

recklessly or with the actual intent so to do, is a willful trespasser. One
who takes such ore without right, but inadvertently and unintentionally,
or in the honest belief that he is exercising his own right, is not a willful
trespasser, and may avail himself of the lower measure of damages.

Mere negligence, of the character described by the word "inadvertence,"
in ascertaining the limits of the lands or rights of the owner, will not
alone sustain a finding of that recklessness, fraud, bad faith, knowledge,
or intent requisite to establish a willful trespass, but it is competent
evidence upon the issue of willfulness or innocence.

An intentional omission, however, to exercise care to ascertain such
limits, for the purpose of maintaining ignorance regarding them and tres
passing upon them, or a reckless disregard of them, is as fatal to the
claim of a trespasser to limit damages to the lower measure as knowledge
of the owner's rights and an intent to violate them.

Thayer, Circuit Judge, dissenting in part.
(Syllabus by the Court.)

In Error to the Circuit Court of the United States for the District
of Colorado.

Gerald Hughes (Charles J. Hughes, on the brief), for plaintiff in
error.

Clayton C. Dorsey (Willard Teller, on the brief), for defendant in
error.

Before SANBORN, THAYER, and HOOK, Circuit Judges.

SANBORN, Circuit Judge, delivered the opinion of the court.
This is an action of trespass brought by the Fortune Gold Mining

Company, a corporation, the lessee of the Fortune lode mining claim,
against the Resurrection Gold Mining Company, a corporation, for the
intentional removal of ore from the Fortune claim. The plaintifi al
leged, and the defendant denied, that the former was the lessee from the
owner and was in the possession of the Fortune lode mining claim,
and that the defendant intentionally and willfully removed therefrom
ore of the value of $100,000. The real issue between the parties, how
ever, was whether the boundary of the Fortune claim at corner NO.3
was at the point where the courses and distances recited in the patent
located it, or at a place about 28 feet farther northwest. 1£ it was at the
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former point, the trespass of the defendant was inconsiderable; but
if, as the plaintiff claimed and the jury found, it was in the latter place,
ore of the value of several thousand dollars had been extracted from the
plaintiff's claim by the defendant.

The plaintiff's title rested upon a patent issued in 1894, and the de
scription in that patent upon the survey for patent made in January,
1882. The original monuments erected by the surveyor at corners 1
and 2 of the Fortune claim, when he surveyed it for patent, were stand
ing upon the ground at the time of the trial. The monument erected
at corner 4 had disappeared. The plaintiff insisted that a round stake,
with two blazes upon one side of it, loosely placed in the eClxth, and
surrounded by a mound of stones at a place about 28 feet northwest of
the point where the courses and distances run from the known corners
1 and 2 located corner 3, was the original monument erected by the sur
veyor to mark that corner, and that it was in the same place where the
surveyor put the original monument in January, 1882. The patent and
the field notes on which the patent was based were introduced in evi
dence by the plaintiff. The recitals of the patent, so far as they are
material to the questions in this case, are that it is a grant of the For
tune lode mining claim known as "Lot No. 2,309"; that this claim is
bounded as follows: Beginning at corner No. I, a post four inches
square, marked 1-23°9, thence south I degree 30 minutes west 300
feet to corner No.2, thence south 88 degrees 48 minute~ east 1,465
feet to corner NO.3, thence north 1 degree 30 minutes east 300 feet to
corner NO,4, thence north 88 degrees 48 minutes west 1465 feet to
corner No.1 at the place of beginning; and that the lot No. 2,309
extended 1,465 feet in length along the Fortune vein or lode. The
field notes recited that a post marked each corner, that at corner No.
3 there were "no reference points available," and that "all corner posts
are 4" square x 4 ft. long set 2 ft. in ground, and have cut into them
the respective number of the corner and number of the survey. No
bearing ties available from any of the corners." The amended field
notes recite that there was at corner No.1 "a post 4 ins. square, 4 ft.
long, set 2 ft. in ground and marked 1-23°9," at corner No.2 "a post
4 ins. square, 4 ft. long. set 2 ft. m ground and marked 2-2309," at
corner NO.3 "a post 4 ins. square, 4 ft. long, set 2 ft. in ground and
marked 3-2309," and at corner NO.4 "a post 4 ins. square, 4 ft. long, set
2 ft. in ground, and marked 4-23°9." Neither the patent nor the field
notes describe a mound of stones as a part of any of the monuments.
The original monuments which stand at corners 1 and 2 are posts 20
feet high, about 5 inches square, set firmly in the ground, with the
figures "1-23°9" and "2-23°9" cut into them respectively about 78 of
an inch. The stake which the plaintiff claims is the original monument
at corner NO.3 is round, 4 or 5 inches in diameter, about 3 feet high,
and it sets loosely about 6 inches in the ground, and is surrounded by
a mound of stones. It is blazed on one side. A partial attempt has
!been made to square it at the top. No figures are cut into it. Some
one has whittled or hewn off one side of the blaze, and upon this new
blaze has faintly written with a lead pencil the figures "3-23°9."

The owner of the claim from whom the plaintiff derives its lease
testified that he was present when the survey for patent was made, that
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.four stakes of about the same character were set at the four corners,
that stones were piled around them, that he did not notice and does not
know how they were marked, that he does not know how the round
stake at corner No. 3 is marked, that he thinks the round stake is the
original post set there by the surveyors, that it looks to him like it,
and that it is in the same location in which the original post was set.
He testified that when the original post was placed at this corner by the
surveyor in 1882 there was a stump 18 inches in diameter and 12 or 14
feet high 18 inches north of the post, and another large stump 3 feet
south of the post, and that the surveyor and his assistants measured the
distances from the post to these stumps and blazed them. The stumps
still remain upon the ground. No other witness testified that he knew
the round stake to be the original post. Several stated that they had
seen the stake, in the place where it now stands, at various times be
tween the survey in 1882 and the time of the trial. One of the defend
ant's witnesses testified that in 1896 he found a stake at this corner
about 20 feet high and 5 or 6 inches square, but that on July 9, 1898,
he looked for it at the same place but could not find it. No other ma
terial evidence upon the issue of the identity of the round stake with
the original post set at corner 3 appears in the record.

It is assigned as error that in this state of the evidence the court re
fused to grant the request of the defendant to instruct the jury "that
a post which is round, blazed on one side, and bearing lead-pencil marks
or figures, not set in the ground, but set up in a mound of stones,
does not fulfill the description of a post which calls for a post four inch
es square, four feet long, set two feet in the ground, and having the
number of the corner and the number of the survey cut into said post,"
and that the court on the contrary charged the jury "that a stake such
as described by the wItnesses In t11is case as located at corner NO.3 is
sufficient to meet the calls of the patent." The description of the land
in controversy in the patent is copied from and founded upon the field
notes of the survey of the claim which were introduced in evidence by
the plaintiff, so that, as far as the question here presented is concerned,
the case stands as though the field notes were written into the descrip
tion of the patent.

Before entering upon the discussion of the specific issue to which
our attention is first challenged, it may be well to recur for a moment to
the rules for the application of a description in a patent or in a deed
to the land to which it refers. A plain and unambiguous description
in a written conveyance can no more be contradicted or modified by
parol evidence than any other part of a written agreement. It is only
when a patent ambiguity arises in the description itself, or in the applica
tion of it to the land, that evidence aliunde becomes admissible for the
purpose of fitting the description to the ground to which it refers and of
removing uncertainty. When the monuments called for in a convey
ance do not correspond with the courses and distances there recited,
such an ambiguity necessarily arises, and parol and other evidence is
then admissible to remove it. In cases of this character the original
monuments called by the patent, if they still remain in place, prevail
over the courses and distances noted in the description. If the monu
ments called have been lost or removed, the places where they were
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originally located may be shown by parol or other competent evidence, .
and, if proved to the satisfaction of the jury by a fair preponderance of
evidence, these original locations will prevail over the courses and dis
tances, and control the application of the description to the land. Rob
inson v. Kime, 70 N. Y. 147, 154; Lodge v. Barnett, 46 Pa. 485;
Wendell v. People, 8 Wend. 19°,22 Am. Dec. 635; Jackson v. Widger,
7 Cow. 723; Pernam v. Wead, 6 Mass. 131; Lessee of :McCoy v.
Galloway, 3 Ohio, 282, 283, 17 Am. Dec. 591; Bagley v. Morrill, 46
Vt. 94, 100; Opdyke v. Stephens, 28 N. J. Law, 83, 89. If the monu
ments are lost or removed and their original locations are not estab
lished by competent proof, the courses and distances prevail, and control
the description.

Parol evidence, however, is incompetent to substitute a different
monument for one clearly called by a deed or patent, or by the survey
upon which it is founded, because that course of proceeding would
violate the settled rule that written contracts may not be contradicted
or modified by oral evidence. It is not c·ompetent to create an am
biguity by changing the written description by parol evidence, and thee
to proceed to apply the changed description to the land by the rules of
law and evidence to which reference j'as been made, which are ap
plicable only to conveyances which are in themselves ambiguous, or
become so in their application to the ground. Bruckner's Leesee v.
Lawrence, I Doug. 19, 25, 27-36; Bagley v. Morrill, 46 Vt. 94, 100;
Drew v. Swift, 46 N. Y. 204, 2°9; Pollard v. Shively, 5 Colo. 309,
315; Lessee of McCoy v. Galloway, 3 Ohio, 282, 283, 17 Am. Dec. 591 ;
Claremont v. Carlton, 2 N. H. 369,9 Am. Dec. 88.

The patent in the case before us disclosed no ambiguity, and presented
no conflict between its courses and distances and any monument for
which it called at corner NO.3, because it specified no monument at
that corner. There was therefore no excuse for parol evidence on the
face of the patent, and the courses and distances which it contained
were prima facie controlling and consistent with themselves. There
upon counsel for the plaintiff introduced in evidence the field notes of
the survey, and read them into the patent for the purpose of raising
the requisite ambiguity upon which its cause of action rests. These
field notes recite that the monument at corner NO.3 was "a post 4 ins.
square,4 ft. long, set 2 ft. in ground, marked 3-23°9," that these num
bers were cut into the post, and that it stood at a place where no ref
erence points were available. This description imported no ambiguity
into the patent, unless the post there described could be found, or un
less its original location could be proved to be at some other point than
at the place where the courses and distances located the corner. In
order to prove that there was such a stake at such a place, and in order
to create the ambiguity which did not otherwise exist, the plaintiff intro
duced testimony that a round stake 4 inches in diameter, with two
blazes, the later on the side of the earlier, with the figures "3-23°9"
written in pencil upon it, but without any figures cut into it, stood be
tween two available reference points 28 feet northwest of the position
of the corner as indicated by the courses and distances, and the court
instructed theiury that the latter stake satisfied the description of the
corner post. Stakes in themselves are generally similar. The descrip-
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tion contained in the word "stake" or the word "post" segregates no
stake or post from others of similar character. The distinguishing
characteristics of the post described by the surveyor in his field notes
were not the material of which it was made, its length, or its size. They
were its peculiar shape, and especially the marks he put upon it for the
express purpose of identifying it and setting it apart from all others.
The post was squared, and the figures "3-23°9" were cut into it to for
ever distinguish it from all other pieces of wood, just as these marks on
the stakes at corners I and 2 have Clearly and conclusively identified
them. If this round blazed stake with its fading pencil marks upon it
stood near the post at corner 2, no one would hesitate for a moment to
say that it was not the square post with its carved figures described in
the survel,or's notes. The post at corner 3 described in the notes was
~quare. l'hat which the owner of the land found and testified con
cerning was round, with two blazes of evidently different dates upon
one side of it. The figures "3-2309" had been cut into the former. No
figures had been cut into the latter, but the figures "3-2309" had been
written upon it with a lead pencil. The former stood where no ref
erence points were available; the latter where two excellent references
were within four feet of ft. The latter had none of the distinguishing
marks and did not satisfy the description of the former, and the in
struction of the court to the contrary cannot be sustained. Its effect
is to import an ambiguity into a conveyance where none existed before,
by changing the written description in the patent and field notes by oral
evidence. Its effect is to strike out of the patent and field notes the
description of the square post marked by the figures "3-2309" cut into
it, and to write into them the description of the round blazed stake
inscribed with the figures "3-23°9" by means of a lead pencil, and in this
way to violate the settled rule that written conveyances may not be
modified or contradicted by parol.

The next question presented relates to the cross-examination of
McNeece, the owner of the claim. He testified on his direct examina
tion that he was present and saw the stake set when the survey for
patent was made, that the round stake with the blazes and pencil marks
is in the same place in which the surveyor set the original post for cor
ner NO.3, and as follows:

"Q. Describe the manner in which the monuments were set. A. We drove
down a stake here [indicating on map], and piled a pile of rock around it; the
same with this stake here, and the same with No.8, and the same with No.4."

After he had testified on cross-examination that the original monu
ment which marks corner number 4 of the Kokomo claim, which the
field notes of the Fortune claim decljlre bears north 2 degrees 5 minutes
east 196 feet from corner NO.4 of the Fortune, is still standing, and af
ter he had testified that, when the survey of the Fortune was made,
the surveyors measured the distance from corner NO.3 to two stumps
near it and blazed them, he was asked on cross-examination, "Did
they measure the distance from that corner NO.4 at the time they set
it in the patent survey to corner NO.4 of the Kokomo?" and the court
sustained an objection to the question, and refused to permit the witness
to answer it. The fact was that if corner NO.4 of the Fortune was 196
feet distant from corner NO.4 of the Kokomo, then that corner was

129F.-43
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about 300 feet from the place where the defendant claimed, and the
courses and distances located corner No.3, and about 325 feet from the
round stake which this witness had testified marked that corner.
Hence, if the surveyors measured the distance from corner No. 4 of the
Fortune to corner NO.4 of the Kokomo, that fact tended much more
strongly to show that McNeece was mistaken in his testimony to the
effect that the round stake was at the location of the original monument
than if the surveyors had simply calculated that distance. Many argu
ments are urged upon us by counsel for the plaintiff for the purpose of
sustaining this ruling. They say that permission to answer this ques
tion was discretionary with the court below, and that its refusal was
no abuse of discretion; that the answer to the question would have
established an affirmative defense; and that the refusal to permit the
introduction of the answer was not prejudicial to the defendant because
it might have made the owner of this property its own witness and then
have asked him the same question; and that in any event the expected
testimony was only cumulative. But a fair and full cross-examination
of a witness upon the subjects of his examination in chief is the abso
lute right, and not the mere privilege, of the party against whom he is
called, and a denial of this right is a prejudicial and fatal error. It is
only after the right has been substantially and fairly exercised that the
allowance of cross-examination becomes discretionary with the trial
court. Gilmer v. Higley, 110 U. S. 47, 50, 3 Sup. Ct. 471, 28 L. Ed.
62; Chandler v. Allison, 10 Mich. 460, 473; Heath v. Waters, 40 Mich.
457, 471; Sperry v. Moore's Estate, 42 Mich. 353, 361, 4 N. W. 13;
Martin v. Elden,32 Ohio St. 282, 287; Wilson v. Wagar, 26 Mich.
452, 456, 458; Reeve v. Dennett, 141 Mass. 207, 6 N. E. 378; Taggart v.
Bosch (Cal.) 48 Pac. 1°92, 1096; New York Iron Mine v. Negaunee
Bank, 39 Mich. 644, 660; Jackson v. Feather River W. Co., 14 Cal. 19,
24; Wendt v. Chicago, St. P., M. & O. Ry. Co., 4 S. D. 476, 484, 57
N. W. 226.

The converse of this rule is equally controlling. In the courts of
the United States the party on whose behalf a witness is called has
the right to restrict his cross-examination to the subjects of his direct
examination, and a violation of this right is reversible error. If the
cross-examiner would inquire of the witness concerning matters not
opened on the direct examination, he must call him in his own behalf.
Houghton v. Jones, I Wall. 702, 706, 17 L. Ed. 5°3; Montgomery v.
LEtna Life Ins. Co., 97 Fed. 913, 916, 38 C. C. A. 553, 557; Safter v.
U. S., 87 Fed. 329, 330, 31 C. C. A. 1,2; Mine & Smelter Supply Co.
v. Parke & Lacey Co., 107 Fed. 881, 884, 47 C. C. A. 34, 36; McCrea
v. Parsons, II2 Fed. 917, 919, 50 C. C. A. 612,614; Merchants'Life
Ass'n v. Yoakum, 98 Fed. 251, 260, 39 C. C. A. 56, 65; Sauntry v.
U. S., 117 Fed. 132, 135, 55 C. C. A. 148, 151; Goddard v. Crefield
Mills, 75 Fed. 818, 820, 21 C. C. A. 530, 532; I Greenleaf, Ev. § 445;
8 Ene. of PI. & Prac. 104; Hopkinson v. Leeds, 78 Pa. 396; Fulton v.
Bank, 92 Pa. II2, II5; People v. Edwards (Cal.) 73 Pac. 416; People
v. Keith (Cal.) 68 Pac. 816; Stevens v. Walton (Colo. App.) 68 Pac.
834, 835; People v. McLean (Cal.) 67 Pac. 770, 771; Acklin v. Mc
Calmont Oil Co. (Pa.) 50 Atl. 955, 956; State v. Hawkins (Wash.) 67
Pac. 814; Bowsher v. Chicago, B. & Q. R. Co. (Iowa) 84 N. W. 958,
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960 ; Missouri Pac. R. Co. v. Fox (Neb.) 83 N. W. 744, 752; Boucher
v. Clark Pub. Co. (S. D.) 84 N. W. 237, 240; Stubbings v. Curtis (Wis.)
85 N. W. 325, 327; Lake Erie & W. R. Co. v. Miller (Ind. App.) 57
N. E. 596, 59/S; State v. Savage (Or.) 60 Pac. 610,615; Baker v. Sher
man (Vt.) 46 Atl. 57, 62; Pennsylvania Co. v. Kennard Glass & Paint
Co. (Neb.) 81 N. W. 372, 376, 377; Posch v. Southern Electric R. Co.,
76 Mo. App. 601; People v. Dole (Cal.) 55 Pac. 581, 585, 68 Am. St.
Rep. 50; State v. Ballou (R. 1.) 40 Atl. 861, 862; Fisher v. Porter (S.
D.) 77 N. W. II2, II4; State Bank v. Waterhouse (Conn.) 38 Atl. 904,
908, 66 Am. St. Rep. 82; East Dubuque v. Burhyte (Ill.) 50 N. E.
1077, 1078; Ernst v. Estey Wire-Works Co. (Sup.) 46 N. Y. Supp. 918,
920; Thall1eim v. State (Fla.) 20 South. 938, 946; Devine v. Railway
Co. (Iowa) 69 N. W. 1042; Crenshaw v. Johnson (N. C.) 26 S. E. 8ro.

The reason of the rule is that a witness during his cross-examination
is the witness of the party who calls him, and not the witness of the
party who cross-examines him. Wilson v. Wagar, 26 Mich. 457, 458;
Campau v. Dewey, 9 Mich. 417, 418. The cross-examiner has the
right to bind his opponent by the testimony of the witness upon cross
examination relative to every subject concerning which his opponent
examined him in the direct examination. But he has no right to bind
his opponent by the testimony of the witness during the cross-examina
tion upon subjects relative to which his opponent did not inquire. If
the cross-examiner would investigate these subjects by the testimony
of the witness, he may and he must make him his own witness, and
stand sponsor for the truth of his testimony. It is discretionary with
the court to permit the cross-examiner to do this at the time he is con
ducting the cross-examination, because the time and the manner of the
trial are within the discretion of the court. It is discretionary with
the trial court to permit leading questions to be put to a hostile witness
upon his direct examination. But in the federal courts the line of de
marcation which limits a rightful cross-examination is clear and well
defined, and it rests upon the reason to which attention has been called.
It is the line between subjects relative to which the witness was exam
ined upon the direct examination and those concerning which he was
not required to testify. It exists because within that line the party who
calls the witness stands the sponsor for the truth of his testimony,
while without that line he does not. It does not vary, at the discre
tion of the court, with any convenience or necessity of court or counsel,
because no convenience or necessity can be conceived of which would
not enable the cross-examiner to make the witness his own, and be
cause to subject the rule to the discretion of the court or counsel is
to abrogate it.

On the other hand, the right of cross-examination upon the subjects
opened by the direct examination is invaluable, and it should be care
fully preserved. Under the English and American systems of juris
prudence the opportunity to exercise the right of cross-examination
is a condition precedent to the reception of the direct evidence of the
witness. Heath v. Waters, 40 Micp. 457, 471; Sperry v. Moore's
Estate,42 Mich. 353, 361,4 N. W. 13. The right of cross-examination
is the great safeguard against fraud, false statements, and half truths
resulting from statements of parts, and omissions of other parts, of
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conversations and transactions, which are frequently more misleading
and dangerous than direct falsehoods. It furnishes the cardinal and
most effective means to discover and disclose the whole truth in all
judicial investigations. It extends to the eliciting of every fact relative
to the matters recited in the direct examination which either conditions,
qualifies, or weakens the statements there made, or supplies any omis
sion in the earlier testimony of the witness concerning the subjects
there treated. Martin v. Elden, 32 Ohio St. 287; 1 Thompson on Tri
als, § 406. The testimony given by a witness on his cross-examination
is the evidence of the party in whose behalf he is called, and not that
of the party on whose account the cross-examination is conducted. The
former, and not the latter, is bound by the evidence elicited upon the
cross-examination. \Vilson v. Wagar, 26 Mich. 457, 458; Campau v.
Dewey, 9 Mich. 417,418. Hence it is no answer to a refusal to permit
a full cross-examination that the party against whom the witness was
called to testify might have made him his own witness and then have
propounded to him the questions to which he was entitled to answers
upon the cross-examination. "No one is required to make his adver
sary's witness his own to explain or fill up a transaction he has partially
explained already." He has the right to bind his adversary by· the
truth elicited from his own witness. Chandler v. Allison, 10 Mich. 460,
473; New York Iron Mine v. Negaunee Bank, 39 Mich. 644, 660.

Nor is it any answer to the refusal to permit a cross-examination of
the character of that here in question that it would develop an affirma
tive defense. If upon the direct examination a witness is led to disclose
a part of a single conversation or transaction the whole of which con
stitutes an affirmative defense or a counterclaim, that fact does not
deprive the defendant of his right to prove the entire conversation or
transaction by the same witness upon his cross-examination. Moreover,
the rule which prohibits the proof of affirmative defenses upon eros:
examination relates to those only which are pleaded by the party ad
verse to him who calls the witness. It never applies to a cross-exam
ination by which the adverse party simply seeks to disprove, weaken, or
modify the case against him which the witness himself has made.
Wendt v. Chicago St. P., M. & O. Ry. Co., 4 S. D. 476, 484,57 N. W.
226; Jackson v. Feather River W. Co., 14 Cal. 19, 24. The defendant
in this case pleaded no affirmative defense and no counterclaim. and its
aim upon the cross-examination was to disprove by the witness Mc
Neece the case which that witness had made against it by requiring him
to relate the entire transaction, a portion of which he had recited upon
his direct examination. The rule which the plaintiff invokes here is in
applicable to the case in hand.

The testimony which the defendant sought to elicit was not cumula
tive, because no other witness testified, and no other knew, so far as
this record discloses, whether or not the surveyors measured the dis
tance from corner 4 of the Fortune to corner 4 of the Kokomo when
they set the monuments. Nor, if it had been cumulative, would that
fact have deprived the defendant of its right to elicit the testimony on
a proper cross-examination from the plaintiff's witness for whose tes
timony the Fortune company stood sponsor. One is not deprived of his
right of cross-examination by the fact that he may be able to obtain tes-
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timony tending to establish the facts he seeks from his own witnesses.
If he were, the right of cross-examination would in the large majority
of cases cease to be. A party has the right, if he can do so by proper
cross-examination, to prove the facts he relies upon by the cross-ex
amination of the witness of his adversary, by whose testimony the lat
ter is concluded, although he may be able to introduce other witnesses
to establish the same facts.

None of the reasons whv its witness should not have answered the
question propounded to him which counsel for the plaintiff urged upon
us commend themselves to our judgment. They had requested Mc
Neece on his direct examination to describe the manner in which the
monuments were set when the survey for the patent was made, and he
testified to the method of the survey and to the setting of each of the
four posts in its place. Upon cross-examination he testified, readily
and without objection, about the setting of the posts and the measure
ments made by the surveyors, until he came to the question whose an
swer seemed likely to tend to weaken or disprove the case made by
his direct testimony, and there he was stopped by the objection of coun
sel for the plaintiff. The question which he was asked related to the
subject of his direct examination, to the res gestre which he had in
part there related, and it tended to qualify and weaken the case which
his direct testimonv had made. Under all the rules it fell far within
the pale of the rigl;t of cross-examination, and the refusal of the court
to permit the witness to answer it cannot be lawfully sustained.

Nor can counsel escape a reversal of the judgment below upon the
theory that, although this ruling was erroneous, it was not injurious to
the defendant, and that for two reasons: In the first place, it is the
general rule of the federal courts that error produces prejudice, and
that it cannot be disregarded unless it appears beyond a doubt that
the error complained of did not prejudice and could not have prejudiced
the rights of the party who assigns it. Boston & Albany Railroad v.
O'Reilly, 158 U. S. 334, 337, IS Sup. Ct. 830, 39 L. Ed. 1006; Deery
v. Cray, 5 Wall. 795, 807, 18 L. Ed. 653; Gilmer v. Higley, IIO U. S.
47,3 Sup. Ct. 471, 28 L. Ed. 62. In the second place, the presumption
is that the answer to a question propounded would have been favorable
to the party who asked it, that he \vould have folIowed the inquiry thus
opened farther, and that his cause was prejudiced by the suppression of
the investigation. Martin v. Elden, 32 Ohio St. 282, 287; Buckstaff
v. Russell, 151 U. S. 626, 637, 14 Sup. Ct. 448, 38 L. Ed. 292; Atchi
son, Topeka & S. F. R. Co. v. Phipps, 125 Fed. 478, 480, 60 C. C. A. 314.

There is no escape from the conclusion that the ruling of the court
which refused to permit the defendant to elicit an answer to the ques
tion he propounded upon cross-examination is reversible error. If
there were doubt relative to the question concerning this cross-examina
tion which we have been considering, the terse and lucid opinion of Mr.
Justice Campbell regarding it in Chandler v. Allison, 10 Mich. 460, 473,
would persuade. He said:

"·Whenever an entire transaction is in issue, evidence which conceals a
part of it is defective, and does not comply with the primary obligation of
the oath, which is designed to elicit the whole truth. If the witness were,
as he always may be, requested to state what he knows about it, he would
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not do his duty by designedly stopping short of it. Any question which fills
up his omissions, whether designed or accidental, is legitimate and proper
on cross-examination. When the answers are given, the nature and extent
of the transaction becomes known from a comparison of the whole, and each
fact material to a comprehension of the rest is equally important and perti
nent. A party cannot glean out certain facts which, alone, would make out
a false account, and save his own witness from the sifting process by which
only those omissions can be detected. There could be no SUCh thing as cross
examination if such a course were allowed; no one could expose a fraudu
lent witness for his dishonest concealments; and everyone who knew' of
such practices would be driven to the necessity of calling, in his own behalf,
an adverse witness to show his own concealments, whom, if perjured, he
could not impeach. The absurdity of such a process is too plain to need
pointing out. No one can be compelled to make his adversary's witness his
own to explain or fill up the transaction he has partially explained already."

The statutes of Colorado limited the width of the Fortune claim to
150 feet on each side of the center of the vein or crevice. 2 Mills' Ann.
St. Colo. § 3149. After the owner of the claim had testified that the
original post at corner 3 was located where the round blazed stake was
standing, a point about 23 feet farther north than the location of that
corner indicated by the remaining monuments and the courses and
distances, and after he had testified that the corner posts placed at the
time of the survey for patent were set at about the same places as the
corner stakes driven at the time of the original location of the claim, and
after he had testified to the location of his discovery shaft, counsel for
the defendant offered in evidence the original location certificate of the
claim, dated June 7, 1880, and two amended certificates, one dated
December 22, 1881, and the other February 15, 1882, all signed by the
witness, and these certificates were rejected upon the ground that they
tended to contradict the terms of the patent. But the offer of these cer
tificates was not made to contradict or vary any of the terms of the pat
ent, but simply to weaken and rebut the case made by the witness who
had, by his own testimony that the original monument which marked
corner 3 was about 23 feet farther north than the description in the
patent located it, raised an ambiguity which both parties were endeavor
ing to make certain by evidence. The amended location certificates
made and signed by this witness and others within two months of the
survey for patent, to which he had testified, recited, one that the loca
tors claimed 1,500, and the other that they claimed 1,465, lineal feet
along the Fortune lode, together with 150 feet on the north side and 150
feet on the south side of the middle of said vein at the surface, and all
veins, lodes, ledges, or deposits, and surface ground within the lines
of said claim 395 feet running north 88 degrees 30 minutes west (accord
ing to the December certificate), and north 88 degrees 48 minutes west
(according to the February certificate), from center of discovery shaft,
and 1,100 feet running south 88 degrees 30 minutes east (according to
the December certificate), and 1,070 feet running south 88 degrees 48
minutes east (according to the February certificate), from the center of
the discovery shaft. The difference in the courses recited in the two
certificates was insufficient to affect their evidence, and it is plain that, if
the line runing east from the center of the discovery shaft described in
these certificates intersected the east line of the claim at a point about
175 feet south of the round stake, that fact would tend to prove that
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the witness J'vIcNeece was mistaken in his testimony that this stake was
at the place where the original monument was located, while, if that
line would intersect the east line of the claim about 150 feet south of
the round stake, that fact would tend to corroborate his evidence. The
certificates were offered to establish the former fact, not to contradict,
but to corroborate and sustain, the description in the patent and in the
field notes, and to rebut the testimony of this witness by which the plain
tiff was seeking to apply them to a tract of land which upon their face
they did not describe. The evidence was competent and material for
the purpose for which it was offered, and it should have been received.

The result of our examination of this record is that this case must
be again tried. At the coming trial two important issues may be pre
sented: First, whether or not the round stake stands in the same place
in which the square carved post called for by the field notes as the mark
of corner No. 3 was originally located; and, second, whether the de
fendant intentionally or innocently took ore from the plaintiff's claim.
Upon the first issue the location of corners 3 and 4 by means of the
monuments at corners I and 2 and the courses and distances described
in the patent and in the field notes, run both forward and backward from
corners I and 2, the relations of the disputed corners and lines upon the
two theories advanced by the respective parties to the various ties and
references in the patent and in the field notes of the Fortune claim, the
testimony of the witnesses who knew the location of the original monu
ments, and other evidence which directly tends to prove or disprove the
theory of either party, should be received. Upon the second issue evi
dence of the knowledge and information which the managing officers
of the defendant had relative to the location of the disputed lines and
corner before and during the removal of the ore, evidence of their rele
vant acts and omissions during this time, and testimony of their intent
and purpose in taking the ore, will be competent evidence.

The measure of damages for the reckless, willful, or intentional tak
ing of ore from the land of another without right is the enhanced value
of the ore where it is finally converted to the use of the trespasser.
The measure of damages for wrongfully taking ore from the land of
another through inadvertence or mistake, or in the honest belief that
one is acting within his legal rights, is the value of the ore in the mine.
The wrongful taking of the ore, in the absence of all other evidence,
raises a presumption ·of fact that the trespasser took it intentionally and
willfully. This presumption, however, is a disputable one, which evi
dence may so completely overcome that it will become the duty of the
court to instruct the jury that it cannot prevail. The trespasser may
overcome it, and may limit the recovery against him to the lower measure
of damages, by proof presented on behalf of the owner, or on his own
behalf, that he took the ore unintentionally, in good faith, in the honest
belief that he was lawfully exercising a right which he possessed. When
this issue is presented for determination, the question is, did the trespass
er take the are from his neighbor's land recklessly, or with an actual in
tent to do so, or inadvertently or unintentionally, or in the honest belief
that he was exercising his own right? If the former he was a willful tres
passer, if the latter he was an innocent trespasser, within the meaning of
the rule relative to the measure of damages. U. S. v. Homestake Min.
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Co., 117 Fed. 481,482,485,486, '54 C. C. A. 303, 304, 307, 308; Golden
Reward Min. Co. v. BuxtohMin. Co., 97 Fed. 413, 422, 38 C. C. A.
228; 5t. Clair v. Cash Gold Min. & Mill. Co. (Colo. App.) 47 Pac.
466, 468, 469·

The rules upon this subject have been again stated, because some
discussion has arisen at the bar whether or not a jury may lawfully
infer that a trespass was willful and intentional from the single fact
that the trespasser failed to exercise ordinary care in ascertaining the
limits of his victim's land or rights. Our answer is that the wrongful
taking raises the presumption of an intentional and willful trespass, and
that negligence in ascertaining the limits of the land or of the rights of
the owner is competent evidence upon the issue. but that negligence
which amounts to mere inadvertence, without evil intent or reckless
ness, is not in itself sufficient proof to sustain a finding of fraud, bad
faith, willfulness, or evil intent in committing the trespass. In Durant
Min. Co. v. Percy Consol. Min. Co., 35 C. C. A. 252, 253, 93 Fed. 166,
167, this court held that a jury was not required to find a trespass to be
willful from the negligence of the trespasser in ascertaining the line be
tween his own property and that of the owner whose ore he took; and
we said, in the course of the discussion of that question, that "a jury
may lawfully infer that a trespasser had knowledge of the right and title
of the owner of the property upon which he entered, and that he in
tended to violate that right, and to appropriate the property to his own
use, from his reckless disregard of the owner's right and title, or from
his failure to exercise ordinary care to discover and protect them." 1.t
was not, however, our intention to hold that lack of ordinary care alone
would justify a finding that a trespasser was guilty of that bad faith,
fraud, knowledge, or intent which renders him liable for the higher
measure of damages, or to g6 farther than to intimate that the negli
gence of the trespasser, like all his other acts and omissions, is com
petent evidence for the consideration of the jury in determining the real
issue whether his trespass was intentional or reckless on the one hand,
or inadvertent or innocent on the other. While mere negligence which
is synonymous with inadvertence will not alone sustain a finding of
willful trespass, one may be "so far negligent as to justify an inference
that he acted knowingly and intentionally" and to warrant a jury in
finding his trespass willful. Golden Reward Min. Co. v. Buxton Min...
Co., 97 Fed. 413, 422, 38 C. C. A. 228, 238. An intentional or reckles~

omission to exercise care to ascertain the boundaries of his victim's land
or rights, for the purpose of maintaining ignorance regarding them,
or a reckless disregard of them, is as fatal to the claim of a trespasser
to limit the recovery of damages against him to the lower measure as
an intentional and willful trespass. These rules and principles, applied
to the evidence to be produced upon the coming trial, will, we trust,
result in a fair and impartial hearing of the issues presented, and a just
and righteous judgment. The judgment below is reversed, and the
case is remanded for a new trial.

HOOK, Circuit Judge (concurring). I concur in the result announ
ced, and also in what is said in support thereof, excepting in one par
ticular. I concur in the view that reversible error was committed in the
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exclusion of the question propounded to the witness, McNeece <;m cross
examination. An authority directly in point is Eames v. Kaiser, 142

U. S. 488, 12 Sup. Ct. 3°2, 35 L. Ed. f09I. As applicable to this mat
ter, it is said in the foregoing opinion that a fair and full cross-exam
ination of a witness upon the subjects of his examination in chief is the
absolute right, and not the mere privilege, of the party against whom he
is called, and a denial of this right is a prejudicial and fatal error. To
this I assent.

But it is also said:
"The converse of this rule is equally controlling. In the courts of the

United States the party in whose behalf a witness is called has the right
to restrict his cross-examination to the subjects of his direct examination, and
a violation of this rule is reversible error."

I am unable to agree that this is a correct statement of the law.
The questions presented by the record in the case before us do not re
quire any expression as to what is said to be the converse of the rule
which is actually applied and enforced, but inasmuch as it appears in the
foregoing opinion, and a similar difference of opinion arose in Balliet v.
United States (decided at this term) 129 Fed. 689, it is not inappropriate
that my position in respect thereto be definitely stated.

It is undoubtedly the settled rule in the courts of the United States
that the right of c'ross-examination of a witness is limited to the sub
jects of his direct examination. This rule finds adequate support in
Railroad v. Stimpson, 14 Pet. 448, 461, 10 L. Ed. 535, and in Houghton
v. Jones, 1 "Vall. 702, 706, 17 L. Ed. 503. Moreover, with some few ex
ceptions, the rule prevails in all of the states. But from this rule is
deduced the conclusion, to which I am unable to assent, that, if a trial
court fails to confine the cross-examination of a witness to matters
concerning which he testified in his principal examination, prejudicial
and fatal error is committed. The position of Judge THAYER and
the writer of this opinion is that, after a cross-examining party has
been accorded all of his rights as limited by the rule of Railroad v.
Stimpson and Houghton v. Jones, supra, whether the cross-examina
tion may then take a wider scope or latitude is generally a matter within
the sound discretion of the trial court, and error is not committed un
less such discretion is abused. This position finds overwhelming sup
port in the decisions of almost every court of last resort in the United
States, in the views of the text-writers, in the everyday proceedings of
trial courts, and in the general concurrence of the bar. That a trial
court is given a broad discretion in controlling the latitude of a cross
examination has become an axiom of the practice. In the exercise of
that discretion within its legitimate scope, no error, reversible or other
wise, can be committed. It may not be said that a court is possessed
of a discretion to commit error. The doing of whatever under the law
it has the power to do or the discretion to do is not erroneous. Error
may be successfully predicated upon an abuse of discretion,but not
upon the reasonable exercise thereof. It may be safely asserted that,
in nearly every case in which the rule that a cross-examination is limit
ed to the subjects of the examination in chief is declared, the appellant
was pressing for a latitude which the court in its discretion declined to
allow, and that in most of the others there appeared to be such an abuse
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of discretion as constituted re,,~rsible error. It rarely happens that
a reversal is awarded because Qf'a mere latitude of cross-examination, if
the subjects thereof were pertinent to the issues. That there is a broad
field of discretion between the limits of the affirmative, positive rights
of a cross-examining party on the one side, and the line of abuse and in
justice upon the other is indisputable.

In Rea v. Missouri, 17 Wall. 532, 542, 21 L. Ed. 707, it was said:
"Still, where the cross-examination is directed to matters not inquired

about in the principal examination, its course and extent is very largely sub
ject to the control of the court, in the exercise of a sound discretion, and the
exercise of this discretion is not reviewable on writ of error."

In Wills v. Russell, 100 U. S. 621, 626, 25 L. Ed. 607, the cases of
Railroad, v. Stimpson and Houghton v. Jones, supra, which hold that
a cross-examination is limited to matters stated in the examination in
chief, are cited and approved, but it is expressly said that they do not de
cide the converse of the proposition. The court, speaking through Mr.
Justice Clifford, said:

"It has been twice so ruled by this court, and is undoubtedly a valuable
rule of practice, and one well calculated to promote regularity and logical
order in jury trials; but it is equally well settled by the same authorities
that the mode of conducting trials, and the order of introducing evidence.
and the time when it is to be introduced, are matters properly belonging very
largely to the practice of the court where the matters of fact al'e tried by a
jury. Both of the cases referred to by the plaintiffs show that the judgment
will not be reversed merely because it appears that the rule limiting the cross
examination to the matters opened by the examination in chief was applied
and enforced; but those cases do not decide the converse of the proposition.
nor is attention called to any case where it is held that the judgment will be
reversed because the court trying the issue of fact relaxed the rule and al
lowed the cross-examination to extend to other matters pertinent to the issue.
Cases not infrequently arise where the convenience of the witness. or of the
court, or the party producing the witness, will be promoted by a relaxation
of the rule, to enable the witness to be discharged from further attendance;
and, if the court in such a case should refuse to enforce the rule, it clearly
would not be a ground of error, unless it appeared that it worked serious in
jury to the opposite party."

In Davis v. Coblens, 174 U. S. 719, 726, 19 Sup. Ct. 832, 835, 43 L.
Ed. 1147, it is said:

"Thereupon defendant's counsel cross-examined him at great length. against
the objection of plaintiffs, regarding his business of buying and selling real
estate, and the extent of it and character. The ruling of the court permitting
the cross-examination is assigned as error. 'Ve see no error in it. 'L'he ques
tion of plaintiffs' counsel was a general one, and opened many things to par
ticular inquiry. The extent and manner of that inquiry was necessarily
within the discretion of the court, even though it extended to matters not
connected with the examination in chief. In Rea v. Missouri, 17 Wall. 532
£21 T.J. Ed. 707], it was said: 'Where the cross-examination is directed to
matters not inquired about in the principal examination, its course and extent
are very largely subjeGt to the cOntrol of the court, in the exercise of a sound
discretion, and the exercise of that discretion is not reviewable on a writ of
el'ror.' " .

In Homestake Min. Co. v. Fullerton, 69 Fed. 923, 16 C. C. A. 545,
this court said:

"Trial courts should be allowed a liberal discretion in determining the lati
tude to be given to a cross-examination. and particularly in determining the
form in which questions should be propounded to a witness which are simply
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designed to impeach his credibility. We are not prepared to say, therefore,
that the trial court exceeded its discretionary powers in sustaining the ob
jection to the several questions above quoted"

The doctrine was again referred to with approval by this court in
Sauntry v. United States, I17 Fed. 132, 135, 55 C. C. A. 148.

In Seymour v. Lumber Co., 58 Fed. 957, 7 C. C. A. 593, it was said
by the Circuit Court of Appeals of the Sixth Circuit:

"The course and extent of cross-examination. when directed to matters not
inquired about in the principal examination, i~ very largely subject to the
control of the court, in the exercise of a sound discretion, which is not re
viewable on writ of error."

As illustrative of another phase of the same doctrine, Judge Taft said,
concerning the refusal of a trial court to allow a re-examination of a
witness:

"This subject was collateral to the main issue, and largely within the dis
cretion of the court." Sutherland v. Round, 57 Fed. 467, 6 C. C. A. 428.

In Hart v. Atlas Knitting Co., 77 Fed. 399, 23 C. C. A. 19S, the Court
of Appeals for the Second Circuit said:

"It is true that no issue w:is raised by the pleadings as to the cancellation
of orders with other persons, but courts have universally recognized the neces
sity of leaving the course and extent of a cross-examination very largely to
the discretion of the trial judge."

The extent to which a witness may be cross-examined is within the
discretion of the trial court, and it will not be reviewed unless the dis
cretion has been abused. Root v. Railway, 183 Mass. 418, 67 N. E.
365; State v. Haab, 105 La. 230, 29 South. 725; Pennsylvania Co. v.
Newmeyer, 129 Ind. 4°1, 28 N. E. 860; Hanchett v. Kimbark, u8
Ill. 129, 7 N. E. 493; State v. Bunker, 7 S. D. 642, 65 N. W. 33; State
v. Pfefferle, 36 Kan. 90, 12 Pac. 406; W roe v. State, 20 Ohio St. 460;
Hanoff v. State, 37 Ohio St. 178,41 Am. Rep. 496; White v. McLean,
57 N. Y. 671; City v. Gavin, 182 Ill. 232, 54 N. E. 1035; Lesser v.
Furniture Co., 68 N. H. 343, 44 Atl. 490.

The rule was interpreted by Mr. Justice Sharswood in Jackson v.
Litch, 62 Pa. 455, as follows:

"A party will not be permitted to lead out new matter, constituting his
own case, by the cross-examination of his adversary's witnesses. Ellmaker
v. Buckley, 16 Sergo & R. 72; Floyd v. Bovard, 6 W. & S. 75; Mitchell v.
Welch, 17 Pa. 339 [55 Am. Dec. 557]; Turner v. Reynolds, 23 Pa. 199. Yet
I have not been able to find a single case in which this court has reversed
on that ground. It has generally been considered as a matter within the
sound discretion of the court below, and in Schnable v. Doughty, 3 Pa. 392,
though the Supreme Court thOUght that the rule had been violated, they dis
tinctly refused to reverse. In Helser v. McGrath, 52 Pa. 531, the present
Chief Justice remarked: 'These rules, as well as all others on the order of
examination of witnesses and the introduction of testimony, have for their
object the eliciting of truth, and the preservation of the equality of the rights
of parties in trials in courts. Much, however, must still be left to the dis
cretion of the judge. Neither the rule nor the exception must be allowed, if
it can be prevented, unduly to prejudice the parties. The exercise of a pru
dent discretion by the judge is the only guard against this in many cases.
Although we will not reverse in this case for an excess of latitude in the cross
examination, because we do not discover the injury from it, yet we think it
was very great. and beyond the limits of the authorities generally. Doubt
less the learned judge thought he saw the propriety of allowing it, and we
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cannot say he was wrong, for we have not his means of judging.' It may be
concluded from these authorities that, in order to reverse, it must be an ex·
treme case, in which discretion has been abused, and in which it is apparent
that the party has been injured."

This case was cited and the doctrine reaffirmed in Bohan v. Avoca,
154 Pa. 404, 26 At!. 604.

It is said in the concurring opinion in Balliet v. United States, supra,
that, if the rule limiting a cross-examination to the subjects of the ex
amination in chief is relaxed or suspended when the trial court is of
the opinion that it is necessary or convenient to do so, the rule is abro
};ated and ceases to be a rule at all; that such discretion is not com
mitted to a court. But there are other rules in the law of evidence
equally well settled, the rigid enforcement of which is by universal con
sent committed to the discretion of the trial courts. Thus in Ballew v.
United States, 160 U. S. 187, 193, 16 Sup. Ct. 263, 40 L. Ed. 388, the
court recognized and applied the well-known rule that a re-examination
of a witness should be confined to matters to which the cross-examina
tion related, and that an attempt to draw out new matter is, in the lan
guage of that court, clearly improper. I Gr.eenleaf on Evidence, § 467.
Though this is a recognized rule of the law of evidence, nevertheless all
will agree that its suspension or relaxation in actual practice is almost
as frequent as the administration of the oath to witnesses.

Again, it is a general rule that leading questions on direct examina
tion are not pemlissible. That rule was applied by this court in Parker
v. Brown, 85 Fed. 595, 29 C. C. A. 357. But it was said by the Su
preme Court in Railroad v. Urlin, IS8 U. S. 271, 273, 15 Sup. Ct. 840,
39 L. Ed. 977, that the granting or refusal of permission to ask such
questions is within the discretion of the trial court, and that there must
appear a plain case of abuse of discretion in order to justify the claim
that error was committed; and it was said by this court in Eli Mining
& Land Co. v. Carleton, 108 Fed. 24,47 C. C. A. 166, that an objection
to a question as leading is "never regarded by an appellate court."

It seems that the true theory is that these rules are intended primarily
to limit the positive rights of the parties when engaged in the examina
tion or cross-examination of witnesses, but are not intended to impose
an unyielding limitation upon ble discretion of a court as exigencies
arise during the progress of the trial. By denying to trial courts a
discretion in the enforcement of these rules-and I do not conceive that
there is any difference between them which is material to the matter
under discussion-we would add immeasurably to that great mass of
technicalities which unfortunately encroach upon, and not infrequently
entirely obstruct, the channels of justice. The object of all evidence in
courts of justice is that the truth may be elicited, and this is of much
more importance, than the mere order in which the evidence is adduced
or the latitude allowed in the examination of witnesses. I am of the
opinion that when one of these rules of evidence is relaxed or suspended
by a trial court, and its action in that regard is challenged on appeal,
the appellate court does not proceed upon the assumption that reversible
error was committed, but that, on the contrary, it is presumed that er
ror was not committed, unless it clearly appears that the discretion of
the trial court was abused.
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THAYER, Circuit Judge (dissenting in part). I am unable to concur
in the conclusion announced on all of the questions that are considered
and decided in the foregoing opinion. I do not concur in the view
that the instruction of the trial judge relative to the post at the corner
NO.3 of the Fortune lode claim was an erroneous instruction. The pat
ent granting the Fortune lode, and the original and amended field notes
of the survey on which the patent was founded, were read in evidence,
without objection; and it is conceded, in the foregoing opinion, that
the case stands as though the field notes were written into the descrip
tion of the patent. Therefore the patent declares that corner No. 3 of
the claim as granted is marked by a post four inches square, four feet
long, set two feet in the ground, and having the number of the corner
and the number of the survey cut therein. 'When the boundaries of the
claim were run, however, according to the courses and distances men
tioned in the patent, no post whatever was found at corner NO.3 as
thus located, but within 23 feet of that point, and to the northwest, a
post was found which was squared on one side and surrounded by a
mound of stones, and bore the number of the corner and the survey
written thereon in pencil. One witness, who was present at the sur
vey of the Fortune claim, testified that this was the very post which
was erected by the surveyor to mark corner NO.3 when the claim was
surveyed, and that it was at the point where the surveyor placed it.
Several other witnesses, who lived in the vicinity and were familiar with
the locality, gave evidence tending to show that the post had been
standing in the same position since the date of the survey, and had been
seen repeatedly by them since that time. One of these witnesses, a
surveyor by profession, testified, in substc! ',:, that he had seen this
post on several occasions since 1887, and had recognized it as the estab
lished corner of the Fortune claim by tying other surveys made by
him to that corner, and that he had driven a nail into the post, to identify
it, as early as 1887, and that he found the nail in the post as late as 1901,
having tied other surveys to that corner in the meantime.

Now, on this state of facts, when the learned trial judge came to
charge the jury, he instructed them as follows:

"The court instructs the jury that monuments control the courses and dis
tances mentioned in a patent, and if the monuments called for in the patent
or field notes of the original survey are found upon the ground, or supplied
by proof of their former existence, then distances must be lengthened or
shortened and courses changed to conform with the location of said monu
ments; and in this connection the court instructs you that a stake, such as
described by the witnesses in this case as located on corner No.3, is sufficient
to meet the calls of the patent; and, if they believe from the evidence that
such stake is at the place at which corner No. 3 was located by the deputy
mineral surveyor in making survey for patent, then the jury may find that
the line of the patent should be extended to said corner No.3."

In the same connection he instructed the jury:
"That it is the lines actually run out and marked upon the grounds by the

surveyor making survey for patent, when such lines can be identified. and not
the lines which said surveyor reports in his field notes, which control and
identify the granted premises. If, therefore, the jury believe from the evi
dence that the deputy mineral surveyor, in making survey for the Fortune
patent, placed his monument marking corner No.3 at the point where said
monument is found to-day, and where the same is placed by plaintiff's maps
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and plats, then your finding should be for the plaintiff; that it is the owner
of the Fortune claim to corner No. 3 as indicated by the monument now ex
isting upon the ground."

The trial judge declined to give an instruction in favor of the plain
tiff in error which is quoted above in the majority opinion, and he also
declined to give an instruction which was asked by the plaintiff in error
to the effect that corner NO.3 of the Fortune lode mining claim should
be re-established by running from corner No.2 on the courses and dis
tances given in the patent, "unless [the jury found] from a preponder
ance of the evidetJ,ce that the stake as contended for by the plaintiff, and
which now stands upon the ground, does comply with the description of
said post as set out in the patent." In other words, plaintiff in error,
who was the defendant below, asked the trial court, first, to permit the
jury to determine whether the post standing upon the ground at corner
NO.3 complied sufficiently with the description of the post at that corner
as given in the patent, and, in the second place, to declare, as a matter of
law, that the post did not so comply.

On the state of facts above narrated, I am of opinion that the trial
court was fully warranted in instructing the jury, as it did in sub
stance, that if the post found on the ground at corner NO.3 was at the
place where the surveyor placed his monument at the time of the sur
vey to mark corner NO.3 of the claim, then the existing post might be
regarded as answering the calls of the patent, and that the boundary 01
the claim should be extended thereto. There would seem to be little jus
tice in depriving the plaintiff below, who is the defendant in error here,
of valuable property by adhering strictly to courses and distances, which
are apt to be to some extent erroneous, if the jury were satisfied
by reliable testimony, as they appear to have been, that the artificial
monument found on the ground was in the exact spot where the survey
or had placed it to mark corner NO.3 at the time he surveyed the claim
for patent. The patent and field notes showed that the corner in ques
tion had been marked at the time of the survey by an artificial monu
ment, to wit, a post of.a certain description; but when the corner was
located by following courses and distances, no post whatever was found
at that point, or evidence that one had ever been erected at that place.
This fact alone created some uncertainty-a doubt as to the accuracy of
the course. Near by, however, was found a monument, that had evi
dently been set by a surveyor, which corresponded generally with the
monument caUed for in the patent. It was so near as to justify an
inference that it was the post referred to in the patent, and that, as
frequently happens in running lines over a rough country, the course
and distance from corner No.2 to corner NO.3 had been read errone
ously. These facts, in my judgment, warranted the introduction of oral
proof to the effect that the monument found on the ground was the.
one set by the surveyor, or was at the very spot where he had placed
a post to mark the corner. Proof to this effect was in fact received,
without objection from anybody that the reception thereof violated any
rule of evidence, and it was ample to establish the fact which it was
intended to establish. The doctrine announced in the foregoing opinion
comes dangerously near declaring that if a monument set by a surveyor
to mark the boundary of property is accidentally destroyed, or is not
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described to a nicety, the owner loses his property, although he may be
able to prove to a certainty exactly where the monument was set, or
that the monument remains where it was placed by the surveyor but
was not described accurately. I am unable to concur in this view.

Furthermore, I have not been able to conclude that a material or
prejudicial error was committed by the trial court in refusing to permit
the witness McNeece to answer the question, on his cross-examination,
if, when the Fortune claim was surveyed, the surveyor measured the
distance from corner NO.4 of that claim to corner NO.4 of the Kokomo
claim, which distance, as the patent declared, was 196 feet on a certain
course. Conceding that an answer to this question might have been
properly allowed, it is a different question whether the court committed
a reversible error in sustaining an objection to the interrogatory. The
object which the plaintiff in error, who was the defendant below, had
in view in asking this question, appears to have been to show that if
the distance between these corners of the Kokomo and the Fortune was
as specified-that is to say, 196 feet-then corner NO.4 of the Fortune
would be located about 323 feet distant from the post which was found
at corner NO.3, making the claim of excessive width; whereas if corner
NO.4 of the Fortune was located according to this call of the patent
that is to say, 196 feet from corner NO.4 of the Kokomo-it would
be in the neighborhood of 300 feet from corner NO.3 of the Fortune
as located by following courses and distances, which the defendant in
sisted should be followed. In other words, the evidence tended, in
some measure, to confirm the contention of the defendant below as to
the proper location of corner NO.3, while it tended in some measure to
overcome plaintiff's contention on the same point. But as I read the rec
ord, the fact which the defendant below wished to establish was conclu
sively shown afterwards, by the testimony of a surveyor who had meas
ured the distance in question, that if corner NO.4 ofthe Fortune was lo
cated 196 feet distant from corner NO.4 of the Kokomo, then it would be
at a point 328 feet distant from the post which, as the plaintiff claimed,
was set to mark corner NO.3 of the Fortune. There seems to have been
no substantial controversy on this point, so that it is difficult to see in
what manner the defendant below was prejudiced by the refusal to allow
MeNeece to answer the question if the distance between the two corners
was measured. The fact which the defendant wished to establish, and
from which it desired to draw inferences, was established by authentic
testimony, and does not seem to have been seriously disputed. I am
of opinion, therefore, that it is overtechnical, unnecessary, and unwise
to hold that the refusal of the trial court to permit McNeece to answer
this particular question on his cross-examination, was a material error.

Incidentally, the foregoing opinion contains the statement-although
the case at bar does not seem to involve a discussion or decision of that
question-that "the party on whose behalf a witness is called has the
right to restrict his cross-examination to the subjects of his direct ex
amination, and a violation of this right is reversible error." This state
ment, besides being unnecessary, is, in my judgment, erroneous, in that
it states the rule too broadly, and is calculated both to mislead practi
tioners and cause them to sue out writs of error on insufficient grounds.
While it is true that it is customary in the federal courts to limit the
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cross-examination of a witness to matters inquired of in chief, yet it is
not true that every relaxation of this rule constitutes a reversible error.
As Mr. Justice Clifford well observes in Wills v. Russell, 100 U. S.
621, 626, 25 L. Ed. 607:

"Cases not infrequently arise where the convenience of the witness or of
the court or the party producing the witness will be promoted by a relaxation
of the rule, to enable the witness to be discharged from further attendance:
and, if the court in such a case should refuse to enforce the rule, it clearly
would not be a ground of error, unless it appear that it worked serious injury
to the opposite party."

No federal case has been cited, and none, I apprehend, can be found,
where the judgment of a trial court has been reversed solely because a
question was asked of a witness on cross-examination about a matter
not inquired of in chief. The cases cited in support of the doctrine an
nounced in the foregoing opinion are those where a litigant was com
plaining in the appellate court because the trial court did not permit a
witness to testify on cross-examination about matters to which he had
not been interrogated in chief, and the rulings were upheld. Trial
judges will often find it to be convenient, and even necessary, to permit
a witness to be asked a question or questions on cross-examination rel
ative to a subject about which he has not testified on his direct exam
ination. They must of necessity exercise some discretion on such occa
sions, and the true doctrine is, in my opinion, that a judgment will not
be reversed on appeal because of some relaxation of the general' rule,
unless the trial court abuses its discretion and permits a witness to be
interrol;;'ated on his cross-examination about matters not gone into in
chief, when there was no reasonable excuse for so doing, and when it is
apparent that the opposite party was thereby prejudiced.

I have not been able to conclude that the exclusion of the location cer
tificates was suchan error as warrants a reversal of the judgment.
It is conceded by learned counsel for the plaintiff in error that the loca
tion certificates cannot be introduced for the purpose of contradicting
the patent as to the area of the claim, or in any other respect, and snch
is clearly the law. Doe v. Waterloo Mining Co. (C. C.) 54 Fed. 935,
940; Waterloo Mining Co. v. Doe, 27 C. C. A. 50, 82 Fed. 45; Golden
Reward Mining Co. v. Buxton Mining Co. (C. C.) 79 Fed. 868, 874;
Lindley on Mines (2d Ed.) § 778. But it is claimed, as I understand,
that the location certificates contained an important admission on the
part of McNeece, who was one of the locators, which tended to rebut
his statement that the post found on the ground at corner NO.3 of the
claim was where it was originally located by the surveyor. The admis
sion, as I understand, is contained in the first paragraph of the amended
location certificate, which declares, in substance, that McNeece and
others had made a location by right of discovery, in compliance with
the act of Congress and the local customs, claiming 1,500 linear feet on
the Fortune lode vein "along the vein thereof with all its dips, angle:-
and variations as allowed by law, together with ISO feet on each side of
the middle of said vein at the surface so far as can be determined from
present developments * * * within the lines of said claim 395 feet
running N. 88 0 30' W; from center of discovery shaft and II05 feet run
ning S. 80 0 30' E. from center of discovery shaft." It is said that the
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course of the center line of the vein as thus given corresponds with the
course given in the patent from corner NO.2 to corner NO.3, the two
lines being practically parallel, and that the center line of the vein pro
jected would intersect the east end line more than ISO feet south of the
post found at corner NO.3, which the plaintiff below claimed to be the
true corner as actually located by the surveyor. It will be observed,
however, from the language employed in the location certificate, "so
far as can be determined from present developments," that when this 10·
cation certificate was prepared the course of the vein-that is to say, the
middle of the vein at the surface-could only be approximately de
termined. So far as developments at that time had disclosed, the mid
dle thread of the vein was believed to be about parallel with the line from
corner No.2 to corner NO.3. It is quite apparent, from the location
certificate, that McNeece and his fellow locators intended to claim 150
feet on each side of the center of the vein at the surface, wherever sub
sequent developments might prove the center line to be. He or the sur
veyor supposed at the time the course of the vein to be about N. 88° 30'
W. from the center of the discovery shaft. I fail to see that the faCt
that this center line of the vein, as described by the location certificates,
intersects the east end line of the claim more than ISO feet south of the
post, was entitled to any greater significance, or that it gave any in
creased weight to the fact, which was not denied, that the line drawn
from corner No.2 to corner NO.3 of the claim, following courses and
distances, established corner NO.3 about 23 feet south of the post which
was found on the ground. The actual course of the vein was founded
on supposition largely. As the location certificates show, it was believed
to be about parallel with the north side line as the claim had been sur
veyed, and it was so described probably without any survey of the cen
ter line of the vein at the surface because it could not be accurately
determined. The real point in dispute between the parties, as it seem's
to me, was whether the post which was found at the corner No. 3 wa~

at the spot where the surveyor placed it to mark the corner, and that
issue, in my judgment, was fairly tried.

I concur in what is said in the foregoing opinion concerning the prop
er rule for the admeasurement of damages.

BALLIET v. UNITED STATES.

(Circuit Court of Appeals, Eighth Circuit. March 21, 1904.)

No. 1,886.

L. CRIMINAL LAW-WITNESSES-EXAMINATION-NoTICE TO ACCUSED.
Since Rev. St. U. S. § 1033 [U. S. Compo St. 1901, p. 722], providing that

a person indicted for treason or a capital offense shall be furnished with
a list of witnesses, to be produced three days before the trial on the In
dictment for treason and two days before the trial of any other capital
cases, limits such right to trials for treason and capital otrenses, it im
pliedly authorizes the examination of witnesses in trials in the federal

~ 1. See Criminal Law, vol. 14, Cent. Dig. §§ 1420, 1422.
129 F.--44
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courts for lesser crimes without such witnesses being previously disclosed
to accused.

2. SAME-FEDERAL COURTS-STATE LAW-ADOPTION-PRACTICE-CUSTOM.
A federal court in 1859 adopted certain chapters of the Code of the

state in which it was sitting relating to criminal procedure, requiring the
names of all witnesses, on whose evidence the indictment is found, to be
indorsed on the indictment, and providing that the county attorney should
not introduce any witness who was not examined before a committing
magistrate or the grand jury, etc. In 1893 the practice in such court
was changed so as to authorize the government to introduce testimony
of witnesses other than those whose names were indorsed on the indict
ment, without giving previous notice to accused. Held, that a defendant
subsequently indicted was not entitled to claim the benefit of the former
practice.

3. ApPEAL-AsSIG:'i'MENTS OF ERROR-OBJECTIONS TO TESTIMONY.
Where neither the assignment of errors nor the brief of counsel on ap

peal quotes the substance of testimony objected to, in full, as required
by Court of Appeals rules 11 and 24 (89 Fed. vii, xi, 32 C. C. A. xiv, xxiv),
and the pages of the record where the testimony is reported are not re
ferred to, such objections will not be reviewed.

SAME-BILL OF EXCEPTIONS-ExHIBITS-oBJECTIONS.
Where objections to the admission of written and printed exhibits are

relied on on appeal, it is improper to describe them in the bill of excep
tions merely by date and general import, but they should be set out in
full at the places where they appear to have been offered and read.

5. VSE OF MAILS-SCHEME TO DEFRAUD-EvIDENCE-LETTERS-ADVERTISING
MATTER.

Since, in a prosecution for use of the mails in furtherance of a scheme
to defraud, in violation of Rev. St. V. s. § 5480 [V. S. Compo St. 1901, p.
3696], by inducing the public to purchase worthless mining stock, the gist
of the offense is fraUd, letters and telegrams principally written by de
fendant, showing that he exercised absolute control of a mining company,
the stock of which he was engaged in selling, some of such letters con
taining false and fraudulent representations inducing a sale of stock,
and other false and fraudulent advertisements in newspapers and maga
zines, printed as news and paid for at high rates as advertisements, which
pretended to give a true account of defendant's achievements as a min
ing expert, and calculated to deceive the public, were admissible.

6. SA1fE-W ITNESSES-DEFENDANT-CROSS- EXAMINATION-MATER] AL MATTERS
F ALLURE TO EXPLAIN-PRESUMPTIONS.

Where, in a prosecution for using themailswithintenttodefraud.de
fendant became a witness in his own behalf, as authorized by Act March
16, 1878, c. 37, 20 Stat. 30 [V. S. Compo St. 1901, p. 660J, providing that
a person charged with an offense shall at his own request, but not other
wise, be a competent witness, and that his failure to make such request
shall not create any presumption against him, an instruction that, defend
ant having gone on the stand, if he had not fully explained or had not
explained matters material to the issues which were naturally within
his knowledge, the jury might consider such failure as a circumstance
tending to show that the facts, if explained, would bear out the conten
tion of the government, and his failure to explain them, or give a truth
ful explanation, was against him, was erroneous as misleading, and as
placing an undue burden of proof on defendant.

In Error to the District Court of the United States for the Southern
District of Iowa.

F. W. Lehmann (S. F. Balliet, on the brief), for plaintiff in error.
Lewis Miles, U. S. Atty., for defendant in error.

Before SANBORN, THAYER, and HOOK, Circuit Judges.
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THAYER, Circuit Judge, delivered the opinion of the court.
This is a criminal action which was brought by the United States

against Letson Balliet for an alleged violation of section 5480 of the
Revised Statutes of the United States [U. S. Compo St. 1901, p. 3696].
As no questions are raised in this court respecting the sufficiency of the
indictment, it will suffice to say, generally, that two indictments were
found against Letson Balliet, the plaintiff in error, which were subse
quently consolidated· for trial; that the indictments charged, in sub
stance, that Letson Balliet, the plaintiff in error, had devised a scheme
and artifice to defraud certain persons, which was to be consummated
by opening correspondence with them by means of the United States
mail; that his scheme was to pretend that he was the owner of the
'White Swan Gold Mine, located at Baker City, in the state of Oregon,
and to induce persons to subscribe and pay for stock in said mines by
false representations as to the richness, value, condition, and output
of the mines, with intent to convert the money so obtained from the sale
of stock to his own use; and that in furtherance of such scheme he
deposited various letters, circulars, newspapers, etc., in the mail, which
were addressed to certain persons, all of which contained various false
representations concerning the value and condition of the mines, that
were known to him at the time to be untrue. The trial of the con
solidated indictments resulted in the production of a great mass of evi
dence, oral and written, which tended to support the charge, and on the
strength of which the accused was ultimately convicted.

In this court the accused seeks to obtain a reversal of the judgment
below, because the names of certain witnesses who were allowed to
testify in behalf of the government were not indorsed on the indict
ments prior to the trial, and because no notice was served upon the
accused, in advance of the trial, that such persons would be produced
as witnesses against him, also because incompetent testimony was intro
duced during the progress of the trial, and because the jury were mis
directed. The record discloses that, by an order made by the District
Court of the United States for the Southern District of Iowa in J unc,
1859, certain chapters of the Code of Iowa, relating to grand jurors and
criminal procedure, were adopted and put in force in that District.
Two sections of the local statute, which are now sections 5276 and 5373
of the Code of Iowa of 1897, that were so adopted and put in force, in
substance, require the names of all witnesses on whose evidence an
indictment is found to be indorsed thereon before it is presented in
court, and also provide that the county attorney, in offering evidence
in support of an indictment, shall not be permitted to introduce any
witness who was not examined before a committing magistrate or the
grand jury, and the minutes of whose testimony was not presented with
the indictment, to the court, unless he shall have given the accused,
at least four days before the commencement of the trial, a notice in writ
ing stating the name, place of residence, and occupation of such witness,
and the substance of what he expects to prove by him on the trial. It
further appears that from and after the promulgation of the aforesaid
rule, and up to the year 1893, it was the uniform practice in the federal
courts for the Southern District of Iowa to indorse upon indictments
found in those courts the names of witnesses who had testified before
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the grand jury. In the year 1893, however, during the progress of a
criminal trial in the United States Court for the Southern District of
Iowa, it was decided that on the trial of a criminal case the United
States could introduce testimony of witnesses, other than those whose
names were indorsed on the indictment, without having given the four
days' notice prescribed by the local statute; and continuously since that
ruling was made it has been the custom and practice, in the trial of crim
inal cases in the Southern District of Iowa, to permit the United States
to introduce in its testimony in chief, as witnesses, persons whose names
had not been indorsed on the back of the indictment, and to do so
without giving any previous notice whatsoever to the defendant. This
practice, as the record discloses, has been uniform from the year 1893
down to the time when the trial in the case at bar took place.

In view of these facts, we conclude that the judgment below should
not be reversed because some witnesses were aIIowed to testify on be
half of the United States whose names were not indorsed on the in
dictments, although no notice was given to the accused that such wit
nesses would be produced. Except when a person is indicted for
treason or some capital offense (vide section 1033, Rev. St. U. S. [U. S.
Compo St. 1901, p. 722]), there is no provision found in the federal stat
utes requiring the accused in a criminal action to be furnished with a
list of the witnesses who will be prOduced against him, or requiring the
names of witnesses to be indorsed on the indictment; and the fact that
a special provision is made for advising the accused of the names of
witnesses who will be produced on trials for treason and other capital
offenses warrants the inference that in prosecutions for other offenses
against the laws of the United States it is unnecessary to advise the
accused of the names of witnesses who wiII be sworn. The maxim,
"Expressio uniusest exclusio alterius," clearly applies. By virtue of
section 1033 [page 722], supra, a person indicted for treason or a cap
ital offense is entitled to be furnished with a list of witnesses to be pro
duced, three days before the trial on an indictment for treason and two
days before the trial in other capital cases, and, if the accused season
ably claims this right, it is error to put him on trial, and permit witness
es to testify against him, without furnishing him with a list. Logan
v. United States, 144 U. S. 263, 304, 12 Sup. Ct. 617, 36 L. Ed. 429.
But in the absence of some statute prescribing a contrary rule, there is
neither error nor irregularity in permitting a witness for the govern
ment to be sworn in criminal cases, other than those above mentioned,
whose name does not appear on the back of the indictment or has not
been furnished to the accused. Thiede v. Utah Territory, 159 U. S.
510, 515, 16 Sup. Ct. 62, 40 L. Ed. 237. Waiving, on this occasion,
any consideration of the question whether it was competent for the
Circuit Court of the United States for the Southern District of Iowa
to adopt a rule, as it appears to have done, which would operate to
exclude as witnesses in criminal proceedings, other than capital cases,
persons who were qualified to testify under the laws of the United
States, because their names were not indorsed on the indictment or
furnished to the defendant, we are of opinion that, even if it was com
petent for the court to prescribe such a rule, the rule was practically
abrogated and annulled, nearly 10 years before the case at bar was tried,
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by the same court which prescribed it, by the adoption of a contrary
practice and by an uniform adherence to the contrary practice. The
first ground of reversal is therefore untenable, and must be overruled.

The errors that are assigned because of the admission of incompetent
evidence relate to two kinds of testimony: First, to oral testimony;
and, second, to written and printed exhibits, consisting of letters, tele
grams, circulars, and publications in various newspapers, which tht
defendant had caused to be printed and distributed by means of the
mail. In so far as the assignments are addressed to oral testimony
which was received on the trial, they will be ignored, because they are
not assigned in conformity with rules 11 and 24 of this court (89 Fed.
vii, xi, 32 C. C. A. xiv, xxiv), to which we have frequently alluded.
Neither in the assignment of errors nor in the brief of counsel is the
substance of the objectionable testimony quoted in full, as the rules re
quire, nor are we referred to the pages of the record where the testi
mony is reported, so that we can find it conveniently without loss of
time, and ascertain if a seasonable objection in due form was interposed
when it was offered. Where this is not done, and the record, as in
the present case, is lengthy, we will not consider objections to the ad
mission or exclusion of oral testimony, as we have frequently decided.
Lincoln Savings Bank & Safe-Deposit Co. v. Allen, 27 C. C. A. 87, 82
Fed. 148; City of Lincoln v. Sun Vapor Street Light Co., 8 C. C. A.
253, 59 Fed. 756; United States v. Indian Grave Drainage District, 29
C. C. A. 578,85 Fed. 928. If counsel will not take the trouble to state
the full substance of evidence which they claim to have been erroneously
admitted, and point out the pages in the record where it can be found
and examined, we may well assume that the alleged error is not ma
terial, and accordingly ignore it.

Concerning the written and printed exhibits which, as the plaintiff in
yrror claims, were erroneously admitted in evidence, it is to be ob
served, in the first place, that some of them are not set out in full in
the bill of exceptions, and, in the second place, that the objections which
were made to the admission of all the exhibits were couched in the most
general terms, the objection being that they were "incompetent, ir
relevant, and immaterial." None of the exhibits are copied in the bill
at the places where they appear to have been offered and read, but they
are found elsewhere; some of them are copied in part only, while oth
ers are not copied even in part, but are described merely by their date
and general purport. This method of preparing a bill of exceptions is
subject to grave criticism, and the practice of making up a bill in that
form ought to be discouraged, since it renders it impossible for an ap
pellate court to determine readily what evidence was in fact admitted,
what was its precise nature, and what may have been its bearing upon
the issues in the case. Waiving these objections to the bill of excep
tions, however, and conceding that the question whether these exhibits
were properly admitted in eviden,ce is before us in such a form that we
can consider it, we have concluded that the question must be answered
in the affirmative. The letters and telegrams in question were prin
cipally written by the defendant himself. They showed that he exer
cised absolute control over the affairs of the White Swan Mines Com
pany, Limited, whose stock he was engaged in selling. They further
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showed the manner in which he conducted the business of that com
pany, and the use that he made of the money which he received from
the sale of its stock. Some of the letters also contained representations
that were made by the defendant for the evident purpose of inducing
the sale of its stock. The other exhibits consisted principally of reports
made by the defendant to stockholders of the White Swan Mines Com
pany, Limited, and articles which the defendant had composed and
caused to be published in certain newspapers and periodicals, among
others, in the Chicago Inter-Ocean, the City Argus, of San Francisco,
Ainslee's Magazine, and a monthly publication termed "The Mifling
News." Of these newspaper articles it is sufficient to say that they
were paid for at a high rate, as advertisements, out of the funds which
the defendant realized from the sale of stock, although the articles did
not appear to be advertisements, but purported to contain legitimate
items of news which the proprietors of the several publications had
gathered in the ordinary way. They were of an exceedingly laudatory
character. Some of them referred to the defendant as "The Mining
King of Eastern Oregon," "The Cecil Rhodes of America," "Oregon's
Bonanza King," "The New Star in Mining Circles," etc. These arti
cles also pretended to give a true account of the defendant's wonderful
achievements and rapid rise to eminence as a mining expert and de
veloper of mining properties; they also contained glowing accounts of
the richness and future prospects of the White Swan Mines. In a
word, the articles in question were well calculated to excite the cupidity
as well as to deceive credulous and ignorant people, thereby inducing
them to invest their means in purchasing the stock which the defendant
was engaged in selling. The testimony in the case also shows that the
defendant had been exceedingly industrious in giving a wide circula
tion to these articles by mailing them to hundreds, if not thousands, of
persons. The case was tried below upon the correct theory, namely,
that it was incumbent upon the government to show that the defend
ant had concocted a scheme to defraud which was to be consummated
by the use of the mails-that is, by entering into correspondence
through the mail with certain persons-and that in execution of the
scheme he had deposited in the mail the letters which were referred to
in the indictment. In other words, the case proceeded upon the theory
that fraud was the gist of the offense charged in the indictment, and
that it must be made to appear that the defendant's purpose from the
beginning was to sell a worthless stock by means of false representa
tions, or a stock which was less valuable than it was represented to be,
and to appropriate the proceeds, or a part thereof, to his own use.
This being so, we are of opinion that all of the exhibits above men
tioned were properly received in evidence to develop the defendant's
purpose. The jury were entitled to consider all of the defendant's acts
and declarations in connection with the exploitation of the 'White Swan
Mines, both before and after the letters mentioned in the indictment
were deposited in the mail, for the purpose of determining with what
intent the defendant had acted. In no other way could his purpose be
established. Besides, the exhibits in question contained so much of
exaggeration, and were put forth in such a form, as though they con
tained well authenticated items of news, and with such a reckless disre-
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gard of the truth, as would fairly justify the inference that they were
intended to deceive, and were acts done in furtherance of a scheme to
defraud by means of the mail. We think the trial court would have
erred had it excluded the several exhibits.

We have next to consider whether the jury were misdirected, and
only one alleged error of this sort is called to our attention. At the
conclusion of a somewhat lengthy charge, the trial judge made this
statement, to which an exception was duly taken:

"It has been suggested that I have overlooked one thing. I may say you
may consider, in determining the question, the fact that the defendant having
gone upon the witness stand, if he has not fully explained, or has not explained
matters which are material to the issues in this case, and which are naturally
within his knowledge, you may consider that as a circumstance tending to
show that the facts, if explained, etc., would bear out the contention of the
government, and his failure to explain them or give a truthful explanation is
against him."

We have not been able to conclude that this instruction states a cor
rect rule of law, or that the giving of it was not a material error. As
we interpret this instruction, it means that, inasmuch as the defendant
had elected to testify in his own favor, if while on the stand he had not
fully explained all matters and things material to the issues in the case
which the jury might think were naturally within his knowledge, then
the jury might conclude that the facts, etc., if he had indulged in an
explanation concerning them, would have borne out the contention of
the government-that is, shown that he was guilty-and that his fail
ure to explain was against him; that is, would justify a conclusion of
guilt. This rule of law would put the defendant in a criminal case
in a peculiar attitude, for if he takes the stand as a witness he must per
force explain every fact and circumstance which has been put in evi
dence against him, as tending to establish guilt, which a jury may deem
material, and such as he could explain, at the risk of having them con
clude, because of his silence as respects such facts and circumstances,
that they are true and that he is guilty. If a defendant in a criminal
case desires to take the stand and contradict some particular fact or cir
cumstance that has been testified to, he cannot safely do so for fear of
raising a presumption of guilt by his failure to explain other facts and
circumstances ip. evidence which the jury may happen to regard as
material and may think the accused could explain. The "federal statute
(Act March 16, 1878, c. 37, 20 Stat. 30 [U. S. Compo St. 1901, p. 66o])
provides, in substance, that a person charged with an offense "shall at
his own request but not otherwise, be a competent witness. And his
failure to make such request shall not create any presumption against
him." vVhen the defendant in a criminal case, in compliance with this
statute, waives his constitutional privilege by taking the witness stand,
he occupies the attitude of any other witness, and may be cross-exam
ined like an ordinary witness, and to the same extent. Fitzpatrick
v. United States, 178 U. S. 304, 315, 20 Sup. Ct. 944, 44 L. Ed. 1078.
The federal statute does not, like the statutes of some states (vide Rev.
St. 1\-10. 1899, § 2637), expressly provide that the examination of the
accused shall be limited to the matters testified to on his direct examina
tion, but we apprehend that it should be so limited, because that is the
general rule which obtains in the federal courts relative to the cross-
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examination of all witnesses except, when the rule is relaxed, as it some
times is, on grounds of convenience or necessity. Houghton v. Jones, 1

Wall. 702, 706, 17 L. Ed. 5°3; Wills v.Russell, 100 U. S. 625, 626, 25
L. Ed. 607; Montgomery v. .iEtna Life Ins. Co., 38 C. C. A. 553, 97
Fed. 913; Goddard v. Crefield Mills, 21 C. C. A. 530, 75 Fed. 818;
Safter v. United States, 31 C. C. A. 1,87 Fed. 329. It is also doubtless
true that, when a defendant in a criminal case takes advantage of the
statute and testifies in his own favor, the government may comment Enl

his testimony and draw inferences therefrom as freely as if he were
an ordinary witness and not the accused. It is only where the ac-

. cused fails to testify that the statute prohibits unfavorable comment
and attempts to create a presumption against him because he has not
done so. Conceding this much, we are nevertheless of opinion that the
1l1struction in question went too far, in that it required the accused to
explain every fact and circumstance which had been introduced against
him, and gave to them additional probative force because he had not
done so or attempted to do so. Furthermore, it left the jury at full
liberty to determine what matters which had been given in evidence
were "material to the issues in the case," without directions on that
point, and equal liberty to determine what matters were "naturally
within his knowledge" and susceptible of explanation. The testimony
in the case had taken a very wide range and covered a considerable
period of time. While on the stand some facts and circumstances that
had been introduced in evidence may have been overlooked by the ac
cused or by his counsel, and he may not have been interrogated with
respect thereto for that reason, or they may have been regarded as of
no importance, or the circumstances may have been of a character which
admitted of no further explanation, being in themselves such circum
stances as the jury could ignore or draw such inferences therefrom as
they thought proper. And yet the instruction was of a nature which
permitted the jury to draw unfavorable inferences against the accused,
because in the course of his examination he had not alluded to every
fact and circumstance already in evidence, and given an explanatioi'-I
thereof consistent with his innocence. We are satisfied that the in
struction cast an undue burden on the defendant, and that it was also
misleading. Moreover, we are not able to say with certainty, as we
must be to u}'hold the verdict, that the defendant was not prejudiced
by the instruct:on.

The judgment below is accordingly reversed, and the case is remand
ed for a new trial.

SANBORN, Circuit Judge (concurring). I concur in the result,
and in the opinion in this case, with this exception: The opinion con
tains the statement that it is the general rule in the federal courts rela
tive to the examination of all witnesses, except when the rule is relaxed,
as it sometimes is, on grounds of convenience or necessity, that the
cross-examination. must be limited to the matters testified to upon the
direct examination of the witness. I concede the general rule, but I
do not understand that it is discretionary with the federal courts to relax
the rule, on the ground of convenience or necessity, so far as to permit
a cross-examiner to cross-examine a witness, produced by his opponent,
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upon subjects not germane to those upon which he was examined in
chief. Resurrection Gold Mining Co. v. Fortune Gold Mining Co. (C.
C. A) 129 Fed. 668; Houghton v. Jones, 1 Wall. 702, 706, 17 L.Ed.503;
Montgomery v. JEtna Life Ins. Co., 97 Fed. 913, 916, 38 C. C. A 553,
557; Safter v. U. S., 87 Fed. 329, 330, 31 C. C. A. I, 2; Mine &
Smelter Supply Co. v. Parke & Lacy Co., 107 Fed. 881, 884, 47 C. C. A.
.34, 36 ; I Greenleaf, Ev. § 445; Hopkinson v. Leeds, 78 Pa. 396 ;
Fulton v. Bank, 92 Pa. II2, II5. A rule which may be relaxed by the
court when in its opinion it is necessary or is convenient to relax it is
no rule at all. Such an exception is the abrogation of the rule, because
it leaves its controlling force and effect in every case to the discretion
of the trial court. In my opinion the rule has not been so abrogated
by the federal courts, and it ought not to be so destroyed. This rule
rests upon a sound reason, which varies not, at the discretion of the
court, by reason of convenience or necessity. It exists because a wit
ness during his cross-examination is the witness of the party who cal1s
him, and not the witness of the party who cross-examines. Wilson
v. Wagar, 26 Mich. 452, 458; Campau v. Dewey, 9 Mich. 381. The
cross-examiner has the right to bind his opponent by the testimony
of the witness upon cross-examination relative to every subject concern
ing which his opponent examined him in the direct examination. But
he has no right to bind his opponent by the testimony of the witness dur
ing the cross-examination upon subjects relative to which his opponent
did not examine him. If he would examine the witness upon such
subjects, he may and he must make him his own witness, and stand
sponsor for the truth of his testimony. It is discretionary with the
court to permit the cross-examiner to do this at the time he is con
ducting the cross-examination, because the time and the manner of the
trial are within the discretion of the court. It is discretionary with the
trial court to permit leading questions to be put to a hostile witness upon
his direct examination. But in the federal courts the line of demarka
tion which limits a rightful cross-examination is clear and well-defined.
It is the line between subjects relative to which the witness was exam
ined upon the direct examination and those concerning which he was
not required to testify. It exists because within that line the party who
calls the witness stands sponsor for the truth of his testimony, while
without that line he does not. It does not vary with any convenience
or necessity of court or counsel, because no convenience or necessity
can be conceived of which would not enable the cross-examiner to make
the witness his own and take the chance of his testimony. For these
reasons I adhere to the general rule upon this subject, but am unable to
concede the correctness of the exception thereto stated in the opinion.



698 129 FEDERAL REPORTER.

THIll TRITON.

(Circuit Court of Appeals, First Circuit. February 4, 1904.)

No. 486.

1. TOWAGE-Loss OF Tow-LIABILITY OF 'l'UG.
A tug having two laden barges in tow, the entire tow beIng 2,300 feet

long, undertook to pass through a narrow channel between two islands,
instead of taking a safer course. After passing around a rock at some
distance in front of the entrance of the channei, she was obliged to swing
to port to make the entrance, and one of the barges struck a rock at one
side of the entrance and was sunk. Held that, having exercised her op
tion as to the course, she was bound to the strictest care, and must be
charged with liability for the loss, in the absence of evidence to show
that the barge was not properly followIng.

Appeal from the District Court of the United States for the District
of Massachusetts.

Eugene P. Carver (Edward E. Blodgett, on the brief), for appel
lant.

Robert M. Morse and William M. Richardson, for appellee.

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, Dis
trict Judge.

PUTNAM, Circuit Judge. This is a libel against the steam tug
Triton, alleging that she was negligent in rendering towage services,
and claiming damages on that account. The decree of the District
Court was for the libelant, and the claimant of the tug appealed.

On January 16, 1898, the tug left Clark's Point, below New Bed
ford, in Buzzards Bay, bound for Boston, with two coal-laden barges
in tow. The barge immediately following the tug was the Pine Forest.
The length of the entire tow was about 2,300 feet. Everything went
well until near 4 o'clock in the afternoon. The weather was clear,
with light winds, and with a very moderate set of the current. The
normal rise and fall of the tide in Buzzards Bay is only about three
feet. The tug, as usual, had the option of determining the courses,
within certain reasonable limits. She might have gone to the west
ward of Cuttyhunk, where she would have had a clear seaway. In
stead of that, she undertook to pass through the narrow channel be
tween Pasque Island and Nashawena Island, known as "Quicks Hole."
Lying outside of the entrance to Quicks Hole, and the distance there
from of about the entire length of the tow, is Lone Rock, very nearly
in the path of the tug if she had proceeded in a direct line from Clark's
Point into the Hole. She might have passed this rock on her star
board, leaving it on the west, thus giving her a larger fairway and
a more direct course into the Hole. She left it on her port-that is, on
the east-which, as she made her courses, required her to change
to her port on entering the Hole. Her course was so far to the
westward of Lone Rock that the change which she was required to
make involved a considerable sweep for herself and her tow. While

,r 1. See Towage, vol. 45, Cent. Dig. §§ 11, 20.
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it was not unusual to make these various courses, and the tug is not
charged directly with fault on that account, yet, as she used her own
option in reference thereto, the court is compelled to apply to her
with great strictness the usual rules of diligence obligatory on a vessel
of her class engaged in waters with which she is presumed to be
familiar. Under the circumstances, if she had used the diligence she
should have used, she would have passed her tow into the Hole with
safety.

As, in passing Lone Rock, the tug swung her course to her port,
this left the barges heading, or sagging down, towards the project
ing rocky shoal, known as "North Rock," which marks the entrance
to Quicks Hole on her starboard. The Pine Forest was wrecked;
and it is claimed by the libelant that she was wrecked on what is
known as the "Fourteen-Foot Spot," marking the extreme edge of
this North Rock. On the other hand, the tug claims that the barge
was wrecked on what is known as the "Felix Ledges," which are
near the center of the channel after well entering the Hole. The
Felix Ledges were not at that time shown on any chart, and had
not been disclosed by any surveys of the United States. As the case
stands, it can hardly be questioned that, if the barge struck there,
the tug was not at fault. But, on the other hand, it can hardly be
questioned, and, in fact, is apparently not questioned, that, if she
struck on the "Fourteen-Foot Spot" on the North Rock, the decree
of the District Court was correct so far as this particular point is con
cerned.

Another barge was wrecked on the Felix Ledges about the time
this disaster occurred, and the two induced a survey by the United
States. This disclosed two pointed rocks, or bowlders, which, ac
cording to the Coast Survey charts subsequently published and since
in use, are 18 feet below the surface of the water at mean low tide.
There are other rocks or bowlders between the two, or in their neigh
borhood; but, so far as the United States survey is concerned, none
of them are so shoal as 18 feet, and, moreover, at the time of the
wreck, the tide had not fully ebbed. There was an effort made by
the Triton to prove that the United States charts are not correct, and
that, at certain stages of the tide, there are only about I6Y:1 feet over
the Ledges. The District Court found, however, that there is so
much water over them that the barge could not have impinged on them.
On the whole, the evidence, including the official surveys, justifies this
finding, and requires us to agree with it, and to determine that the
wreck occurred at the so-called "Fourteen-Foot Spot."

Only one other proposition comes before us. It is claimed that the
barge Pine Forest was in fault in not properly following the course
of the tug. It is with extreme difficulty that a question of this char
acter can be determined satisfactorily from contradictory proofs, es
pecially when, as in the case at bar, the courts are not assisted by the
opinions of well-qualified experts in reference thereto. This proposi
tion, however, is easily disposed of on the well-known rule that in
marine cases the judgment of the responsible parties exercised on the
spot must ordinarily prevail. Capt. Chase of the tug testified as fol
lows:
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"Int. Do you have any signals tor calling attention ot the tow to their
not steering properly? Ans. Yes, sir.

"Int. What are they? Ans. Several short quick whistles to pay attention.
"Int. You say you did not use those signals, or any signals, at t~at time?

Ans. No, sir.
"Int. Why not? Ans. I supposed that the barge had plenty ot room to

come clear.
"Int. Then you considered that where she was was all right, did you? Ans.

After we got by the point, I supposed she would come by all right. It seems,
though, that she didn't."

Under the circumstances of the weather and the hour of day, there
can be no question that· Capt. Chase was at the time able to see and
comprehend the situation perfectly. The facts stated by him, that he
made no signal to the barge, and that he then supposed she had
plenty of room to go clear, and that she would come by all right, make
a practical verdict in reference to this proposition of the defense. It
is clear that he, as master of the Triton, did not at that time charge the
barge with not steering properly, and it is too late for the tug's rep
resentatives to do so now. Therefore, on both propositions, we come
to the same practical conclusion as the District Court.

The decree of the District Court is affirmed, with interest, and the
appellee will recover its costs of appeal.

THE PINE FORES'.r.

(Circuit Court ot Appeals, First Circuit. March 29, 1904.)

No. 487.

1. SALVAGE-RAISING SUNKEN VESSEL-SERVICES RENDERED BY OWNERS 01'
VESSEL IN FAULT.

The raising of a sunken vessel Is not a salvage service for which com
pensation can be collected, where the sole owners of the vessels employed
in the raising were also the sole owners of the one through whose fault
the sInking occurred.

2. SAME.
A barge sunk while In tow of a tug was raised and brought Into port

by other vessels owned by the owners of the tug. Subsequently the tug
was libeled for the loss, and then filed a petItion for limitation of lia
bility, which prevailed. Afterward her owners brought suit to recover
for salvage services rendered in raising the barge. The tug was held
solely in fault for the sInking of the barge, and the damages exceeded
her stipulated value, without takIng into consideration the cost of sal·
vagI', and a decree was entered for such stipulated value. Held that,
whatever may have been the rights ot the owners of the tug with respect
to salvage if they had surrendered her before performing the service,
the proceeding to avail themselves of the limited l1abillty statute, not
having been begun until after the service was rendered, could not affect
the application of the rule that a salvage reward cannot be claImed by
the owners of the vessel through whose fault the services were ren
dered necessary.

Appeal from the District Court of the United States for the District
of Rhode Island.

For opinion below, see II9 Fed. 999.

,. 1. See Salvage, vol. 43, Cent. Dig. § 44.
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Eugene P. Carver (Edward E. Blodgett, on the brief), for appellants.
Robert M. Morse and William M. Richardson, for appellee.
Before COLT and PUTNAM, Circuit Judges, and ALDRICH, Dis

trict Judge.

PUTNAM, Circuit Judge. This appeal relates to a libel for salvage,
following a wreck which occurred under circumstances shown in the rec
ord in The Triton, in which case we passed down an opinion and entered
judgment on February 4,1904. 129 Fed. 698. The libel in this case was
dismissed by the District Court, and the libelants appealed to us. The
Triton was a steam tug which had the barge Pine Forest in tow. The
record stipulates into this case the proofs and proceedings in The
Triton, where we found that the Pine Forest was wrecked, and that the
tug, under her contract of towage, was liable for the damage arising
therefrom. The amount now claimed is for raising the Pine Forest
and bringing her into a port of refuge. It is agreed that we are to ac
cept $8,750 as a fair value of the services, if they are to be recovered for
in this proceeding. It was stipulated in The Triton that, aside from
the $8,750 now in controversy, the damage to the Pine Forest and
her cargo, for which the Triton was primarily responsible, amounted
to $24,784.91, The items making up this total were stated in detail,
and included, repairs and refurnishings at the port of refuge, damage to
the cargo, loss of freight, demurrage, loss of personal effects of the
crew of the barge, and small incidental items. Therefore, if the amount
now claimed is included with the stipulated damage to the barge and
cargo, the total would be $33,534.91, It also appears in The Triton
that her owners availed themselves of the provisions for limited liability
contained in section 4283 of the Revised Statutes, and sequence; and.
for that purpose, the value of their interest in accordance therewith was
stipulated at $20,000. Consequently, damages were awarded at that
amount, interest, and costs.

The barge was raised and brought into port, not by the Triton, but
by the libelants, nM; the appellants, who were the owners of the Triton,
or the representatives of those owners, and also the owners, or repre
sentatives of the owners, of the tugs and barges employed in the salving
enterprise. Indeed, it is agreed that the libelant in The Triton is to
be taken as the claimant in the case now before us, and that the libel
ants in the case now before us are to be taken as the claimants in the
other suit and owners of the tug. The present libelants, however, un
dertake to make a distinction based on a claim that the employment of
the Triton in the towage service for which she was held responsible was
under a charter; but this is dismissed from our consideration by the
fact that it appears, on cross-examination of the witness who testified
that she was under charter, that it was not of the hull of the tug, and
that during the towage service she remained under the control of her
owners. It cannot be claimed on the proofs before us that her owners
pro hac vice were other than the registered owners. Thus the legal
identity of the parties in interest in the two litigations is established.

In The Glengaber, L. R. 3 A. & E. 534, 535, decided by Sir Robert
Phillimore in June, 1872, a vessel was brought into a position of
jeopardy by a steam tug, as in the case at bar. Another steam tug, the
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Warrior, of which only a part of the owners were owners of the tug at
fault, rescued the tow. It was held that the case was one of salvage.
Sir Robert Phillimore concluded as follows:

HI know of no authority for the proposition that a vessel wholly uncon
nected with the act of mischief is disentitled to salvage rewards, simply be
cause she belongs to the same owners as the vessel Which has done the
mischief."

It will be noticed that this expression ignored the fact, which was
carefully stated in the report of the case, that only some of the owners
of the VI/arrior were owners of the other tug; and the decision has been
cited with apparent approval, either without reference to this distinc
tion, or without following it out, by text-writers usually authoritative.
Kennedy's Law of Civil Salvage, 74, 75; Carver's Carriage by Sea
(3d Ed. 1900) 386, note e. This makes, apparently, a weighty body of
authority, all resting on the proposition that we are to look at the con
duct of the salving ship only, and that this identifies with her all who
are connected with her, whether as officers, seamen, or owners. Never
theless, this is certainly not now the law in England when the owner
ship is identical, as in the case at bar.

Authoritative English decisions later than The Glengaber, and also
authoritative English text-writers, hold the rule which defeats salvage
in the case before us. In The Glenfruin, 10 P. D. 103, decided in 1885,
the salving vessel was expressly excluded on the ground of identical
ownership with the vessel in fault; and The Cargo ex Laeites, 12 P.
D. 187, 190, decided in 1887, laid down the same rule in positive
terms. So in Carver's Carriage by Sea (3d Ed.) 386, at the same page
where the note refers to The Glengaber, the learned author, who is ac
cepted as high authority, adopts the rule of The Glenfruin; and the
work entitled Abbott's Merchants' Shipping and Seamen (14th Ed.
1901), at page 975, says:

"The owners of a salVing ship who are also the owners of the salved ship
may obtain salvage remuneration from the owners of the salved cargo, pro
vided the circumstances which caused the necessity for the salvage services
do not amount to a breach of the contract of carriage between the ship's
owners and the owners of the cargo which is on board the salved ship."

This is also accepted as the law in so accurate a work as Williams
& Bruce, Admiralty Practice (3d Ed. 1902) 141. The Glenfruin has
never been questioned in England by any text-writer, or, so far as the
official reports disclose, by the Supreme Court of Judicature in any of
its departments, by the Privy Council, or by the House of Lords.
These authorities declare the right of the crew of the salving ship to
salvage; but this, of course, avoids the difficulties of the case before us.
To the same effect, The Clarita and The Clara, 23 \Vall. I, 19, 23 L.
Ed. 146, referring to circumstances under which the peril to which a
vessel may be exposed is caused by libelants who claim salvage reward,
says that "to the rule that such libelants are not entitled to recover there
are no exceptions." Therefore, in view of the fact that the parties
are identical, as we have explained, the present libelants are positively
barred by the authorities everywhere. unless relieved by the statutes
of limited liability.
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As already staten, the owners of· the Triton availen themselves of
those statutes, and damages were assessed against her to the fulI
amount at which her liability was limited. Therefore her entire value
was exhausted in the proceeding against her. In this connection dates
become important, and they are as follows: The wreck occurred Jan
uary 16th; the work of raising the Pine Forest commenced on Jan
uary 18th, and was completed on February 27th; on March 5th, the
Triton was libeled; and on March loth, the application was made for
a limitation of liability. In the succeeding April the present libel was
filed. So it appears that all the services for which compensation is now
claimed were performed prior to the application for limitation of lia
bility. Thus the present condition is a complication of artificial results
arising from a mere incidental order of succession of dates. If the
owners of the Triton had appreciated that she would ultimately be
found at fault by the court, they might have surrendered her before
commencing the services for which compensation is now claimed, and
thus, perhaps, they could have purged themselves, and entitled them
selves to a salvage reward. Also, if the services now claimed for had
been rendered by some one else than the owners of the Triton, the bur
den of them would have rested on the claimant of the Pine Forest, with
out any right of recoupment from the owners of the tug. As it stands,
the owner of the barge is receiving $20,000, in addition to services of
the value of $8,750, a total of $28,750, thus in excess of the amount at
which the Triton was appraised. This is contrary to the underlying
purpose ·of the statute of limited liability. Nevertheless, by force of
the rules and authorities to which we will refer, this anomalous result
cannot be avoided.

It is to be borne in mind that the claim asserted in this libel is for
salvage. But according to the underlying rules of the admiralty law,
and aside from the statutes of limited liability, it is clear that the serv
ices rendered by the libelants, inasmuch as they were the owners of the
Triton, were not salvage services. The authorities are overwhelming
that under those rules there can be no salvage reward to a vessel or
individual with reference to a condition arising from the fault of that
vessel or individual. This is not merely technical, but it is recognized
everywhere as fundamental. .

In stating this proposition, we must regard as ineffectual the sug
gestions on the one side and the other with reference to the nature of
the alleged stipulations between the owner of the barge and the owners
of the Triton, and of the conferences which occurred between them, as
to the services which were rendered by the present libelants. Salvage
does not ordinarily arise out of a contract, and the most formal agree
ments for salvage or rescue services do not bar the admiralty from
reaching the merits, or from applying its fundamental rules when cir
cumstances justify it. Presumably, at the time of these conferences,
the libelants had no belief that the Triton was in fault, or that there
was anything in the way of their recovering for the services which the
conversations concerned, and to which the present litigation relates.
Very likely, also, the owner of the Pine Forest had at that time no
decided understanding otherwise. Nevertheless, as well observed by
the learned judge of the District Court, this suit "must be determined
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from the proof as to the things which were done"; that is, from the
event. What we intend by this, a hypothetical illustration from a class
of cases which are common will make clear. Two vessels are in col
lision; No. I is seriously damaged and No.2 only slightly injured,
or not injured at all. No. I appeals to No. 2 for assistance; and im
mediately from the decks of the two vessels, the masters agree as to
a round sum to be paid for the assistance, if successful. All this is
effectual if it is afterwards determined that No.2 is not in fault, but
it goes for nothing if it is finally settled that she was the guilty vessel.
Therefore, as we have said, the conferences referred to are not of im
portance on the appeal before us.

We come to the precise proposition that, at the critical time, the rela
tions of the Triton and the Pine Forest were such that, under the mari
time law, no claim could arise on which the libel now before us, which
asks salvage, can be based. The Triton was under a contract of tow
age. She was not released from that contract by the mere fact that the
barge required assistance which, under ordinary circumstances, would
entitle those rendering it to salvage compensation. The Carbonero,
106 Fed. 329, 333, 45 C. C. A. 314. Also, under all the authorities and
on principle, a towage contract cannot be converted under the admiralty
law into a salvage service under conditions brought about by the fault
of the tug, as in the case before us. This is declared in nearly all the
authorities we have cited, and emphatically in The Clarita and The
Clara, 23 Wall. I, 18, 19, 23 L. Ed. 146. A very late reaffirmance of
the rule is found in The Duc D'Aumale (1904) P. 560. .

These propositions are not dicta, nor limited to special circumstances.
They are the logical results of proportions of maritime law, so plain
that they need not be detailed, and all the text-writers of authority
agree to them. We have no occasion now to discuss the conditions un
der which officers and crews can become salvors, because there are here
no such conditions. The officers and crews of the rescuing tugs and
barges were paid their ordinary wages, included in the $8,750. These
rules of maritime law would so plainly bar the libelants from maintain
ing a libel for salvage as salvage that we would not have deemed it
necessary to elaborate them, or cite authorities in reference thereto,
except that they do not appear to have received special attention in their
particular application to the case at bar. They dispose of this case, be
cause, as we have said, it is strictly a libel for salvage.

Nevertheless, it is interesting and worth our while, in order to avoid
any impression that we are disposing of this appeal on merely technical
grounds, to pursue the relations of the parties to the controversy some
what further. Section 4283 of the Revised Statutes [u. S. Compo
St. 1901, p. 2943] provides that the "liability of the owner" "shall in
no case exceed the amount or value of the interest of such vessel and
her freight then pending." If we had only that general declaration of
the fundamental rule of adjustment, and the case was not merely a libel
for salvag-e, but one which would enable us to make a complete disposi
tion of all counterclaims and all equities pro and con, we might, per
haps, in the absence of authorities otherwise, administer the statute
by holding that the owners of the Triton, in rendering services, in rais
ing the Pine Forest, to the value of $8,750, should be equitably dis-
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charged from liability to that extent, and that, in determining all the
sums to be awarded against her and her owners, this $8,75° should
be deducted; so that ultimately the statutory provision that the lia
bility of owners should in no case exceed the amount or value of their
interest could be literally, and also substantially, complied with. But,
aside from the fact that the form of proceedings now before us could
not, for the reasons we have stated, permit so broad an adjustment,
the various statutes of limited liability have not been administered prac
tically in that enlarged manner, and do not contain machinery adjusted
thereto.

As sustaining this proposition, the claimant relies on The Benefactor,
!O3 U. S. 239, 245, 26 L. Ed. 351, where it is said that, in case of pay
ment of a demand against a vessel before proceedings for limited lia
bility are commenced, the court will refuse its aid in compelling return
of the money received. This, however, is to be considered in connec
tion with the later case of The City of Norwich, lI8 U. S. 468, 6 Sup.
C1. 1150, 30 L. Ed. 134. What is to be met in the case at bar is not a
simple proposition like that in The Benefactor, but the possibly logical
result of the application of the statutes of limited liability in harmony
with The City of Norwich, at page 493, lI8 U. S., 6 Sup. Ct. lI50, 30
L. Ed. 134. Speaking of the options given the vessel owner, namely,
one of surrendering the vessel and the other of an appraisal, this opin
ion says that the measure of liability is the same whichever course is
adopted. It adds that this "enables the owner to layout money in
recovering and repairing the ship, without increasing the burden to
which he is subjected." This has reference to repairs which might be
made on the ship in fault before proceedings for limited liability are
commenced; and, on broad principles, the owner of the offending ves
sel ought to be allowed, in the same way, to recover and repair the in
jured ship without increasing his burden. In other words, in order
that the liability of the owner of an offending vessel may not exceed his
interest. the rule has been settled by the Supreme Court that the value
thereof shall be taken as of immediately after the damage was done;
and the point is to meet the proposition that, to give full effect to the
logical sequence of that rule, everything else 'Should have relation to
that point of time. In other words, the proposition to be met is that,
when the application for a limitation of liability had been made by the
owners of the Triton. she and they were purged as of the time immedi
ately after the Pine Forest was wrecked.

There is another difficulty which meets the claimant in this case.
Under all circumstances, according to the rules of maritime law, no
one should be discouraged from rendering assistance to a vessel in dis
tress. Sometimes, as we may well presume to have been the fact in the
case at bar, the owners of the offending vessel, by their equipment and
adjacency to the place of wreck, are the most competent of all to effect
a prompt rescue; but, on the rule asserted by the claimant, and which.
by the force of authority, we are compelled to accept, such persons,
when situated like the libelants, may well say: "We refuse to expend
our moneys in behalf of your property until we have applied for the
benefit of the statutes of limited liability, so as to enable us to recover
what we may disburse." Such a proposition would not be admissible

129F.-4Q
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where life was involved; but, when it is a mere question of property,
there is no unreasonableness in the interests of one party being bal
anced against those of another.

Notwithstanding these difficulties, we seem, as we have said, to be
bound by authority to affirm the decision of the District Court dismiss
ing the libel. Under the English statutes, the point seems to have been
directly determined against the owners of the Triton. The Ettrick,
6 P. D. 127, was first decided by Sir Robert Phillimore, and he was af
firmed on appeal, at page 132, all in 1881. The case is accepted by so
careful an authority as Mr. Marsden in his Collisions at Sea (4th Ed.)
193, which gives the pith of this decision. That under the English stat
utes, the liability extends to eight pounds per ton of the offending ves
sel is not essential, as is plain of itself, and as is also emphasized by the
fact of the citation of The Ettrick by the Supreme Court, to which we
will hereafter refer. The substance of this decision is stated by Mars
den as follows:

"The owner of a ship sunk by collision, who, admitting that the collision
was caused by the fault of his own ship, obtains judgment for limitation
of his liability, and pays into court the statutory amount of his liability,
does not thereby escape from the legal consequences of his wrongful act
in causing the collision, except so far as the act expressly relieves him. The
owner of a ship sunk in the Thames paid into court the statutory amount
of his liability. His ship was raised by the Thames Conservators (who have
statutory power to raise wrecks and reimburse themselves for the expense
of raising them by sale of ship and cargo), he undertaking to pay the cost
of raising. It was held that the shipowner was bound to hand over cargo
on board to its owner, and that the cargo owner was not .able to pay him
anything by way of salvage or general average contribution."

In the case as reported, Jessel, the Master of the Rolls, at page 132,
states the position of the owner of the offending vessel in such a way as
to present the precise difficulty we have suggested. He observes:

"He [that is, the shipowner] says that the payment of the £8 per ton not
only prevents his being answerable in damages for any more, but is equiva
lent to saying that he shall be in exactly the same position as if no negli
gence had been committed."

That is to say, the Master of the Rolls puts the position of the ship
owner as though he had claimed that a compliance with the statutes of
limited liability purged his vessel and himself as of the time when the
damage was done. Of course, The Ettrick necessarily overrules this
proposition, and thus meets all suggestions in the way of the owner of
the Pine Forest. There were other propositions considered in the vari
ous opinions delivered in the case, but none of them contravene the use
we make of the decision. The Ettrick has never been questioned by
any judicial tribunal in England. It is accepted by Mr. Justice Ken
nedy in his work on Civil Salvage, to which we have already referred,
at page 183. It is also accepted by the Supreme Court in The Irrawad
dy, 171 U. S. 187, 195, 18 Sup. Ct. 831, 43 L. Ed. 130.

The Irrawaddy supports the conclusion we are compelled to an
nounce. That case arose under the "Harter Act," so called; but that.
for all the purposes to which we apply The Irrawaddy, there is no dis
tinction between that statute and the statutes on which the Triton relies,
is true, and is emphasized by the fact that the Supreme Court used The
Ettrick as we have already said. It is true that the issue in The Irra-



THE PINE FOREST. 707

waddy was not one of salvage, but of general average, the shipowner
claiming to share therein, although the sacrifice which underlay it was
made in order to relieve against the fault of his own vessel. General
average and salvage, for all the purposes we are considering, are to be
spoken of in the same breath; and, indeed, they run together in a great
many respects. The pith of what applies to this case is stated at pages
193, 194, 171 U. S., and page 833, 18 Sup. Ct., 43 L. Ed. 130, as fol
lows:

'''l'he act in question [meaning the Harter act] does undoubtedly modify
the public policy as previously declared by the courts; but if Congress had
intended to grant the further privilege now contended for, it would have
expressed such an intention in unmistakable terms. It is one thing to ex
onerate the ship and its owner from liability for the negligence of those
who manage the vessel; it is another thing to authorize the shipowner to
do what he could not do before, namely, share in the general average occa
sioned by the mismanagement of the master and crew."

This, in connection with the citation of The Ettrick, is a declaration
that the rules of interpretation as applied in The Ettrick and The Irra··
waddy run on parallel lines, and reach in the same way the statutes of
limited liability on which the Triton relies as they do the Harter act.
The result is that, on the fundamental principles of the maritime law,
neither the Triton nor her owners can recover for salvage services to
the Pine Forest, and, on the authorities, there is nothing in the statutes
which gives them relief in this respect beyond what otherwise existed.

There is mnch force in the proposition that the statutes of limited
liability on which the Triton relies effectuate a privilege, so that, if
availed of by a vessel owner, it must be taken with all the burdens of
the condition as it exists at the time to which the acceptance has been
delayed; in other words, that, unless the shipowner acts at once and
promptly, he must stand the consequences thereof. Under some cir
cumstances it would be impossible to escape this proposition in some
respects. The opinions of the Master of the Rolls and the Lords
Justices in The Ettrick contain several expressions in that direction;
especially the former at the foot of page 132, and Lord Justice Brett
at page 134, where he speaks of "a new series of events," meaning the
raising of the Ettrick and her cargo, "with which, to my mind, the act
of Parliament," meaning the statute limiting liability, "has nothing
whatever to do." Nevertheless, in view of the various considerations
which we have stated, it is not safe to apply this proposition too rigidly
or universally. Possibly the circumstances would admit of its applica
tion here; but we deem it safer to dispose of this appeal in view of the
authorities which we have cited, and which, taken together, result in
the proposition that, whatever may be the theory of the statutes, they
contain no suitable provision or machinery for working out any salvage
compensation for the libelants, now the appellants.

'With reference to any services which might be rendered after an
application for limited liability has been made by the owners of an of
fending vessel, the position would probably be different; but, as this
case stands, we are led to the conclusion that the libelants can obtain
no relief.

The decree of the District Court is affirmed, and the appellee recovers
its costs of appeal.
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UNITED STATES v. McCABE et a4

(Circuit Court ot Appeals, First Circuit. May 4, 1904.)

No. 503.

1. FEDERAL COURTS-DFFICERS-BAILIFFS.
Bailiffs and criers of the federal courts, appointed to attend the same,

as authorized by Rev. St. § 715 [U. S. Compo St. 1901, p. 579], though
not constitutional officers, are officers of the court.

2. SAME-CRIERS-BAILIFFS-PER DIEM-ADJOURNMENTS.
Where criers and bailiffs, appointed under Rev. St. § 715 [U. S. Compo

St. 1901, p. 579], attend a Circuit Court on days to which the court is ad
journed by written orders of the judge, they are entitled to receive their
per diem therefor, though the court was not actually opened by a judge,
and they were not specifically directed by the court or judge to attend.

In Error to the Circuit Court of the United States for the District of
Rhode Island.

For opinion below, see 122 Fed. 653.

Charles A. Wilson, U. S. Atty.
Rathbone Gardner, for defendants in error.

Before PUTNAM, Circuit Judge, and ALDRICH and LOWELL,
District Judges.

PUTNAM, Circuit Judge. In this case the United States brought a
suit on the statutory bond of McCabe as marshal for the District of
Rhode Island. The matters in controversy are per diem payments
made to the crier and the bailiffs of the Circuit Court for that district
in July, August, and September, 1899. They were charged in the
marshal's account, and he paid into the treasury qnly the balance shown
thereby. This suit was instituted accordingly, the United States claim
ing that the payments were unauthorized. The trial in the Circuit
Court was by the presiding judge, a jury having been waived under the
statute, and the judgment was for the defendants. Thereupon the
United States took out this writ of error. The learned judge of the
Circuit Court gave a full opinion on the merits, with which we agree;
but these controversies have been so protracted, and taken so many
phases, that we feel disposed to supplement what he said.

The statutes bearing upon this question are as follows: Section
583 of the Revised Statutes [U. S. Camp. St. 1901, p. 478] reads:

"If the judge of any District Court is unable to attend at the commence
ment of any regular, adjourned, or special term, the court may be adjourned
by the marshal, by virtue of a written order directed to him by the judge, to
the next regular term, or to any earlier day, as t.he order may direct."

Section 672 of the Revised Statutes [Up S. Compo St. 1901, p. 546]
reads:

"If neither ot the judges ot a Circuit Court be present to open and adjourn
any regular, or adjourned, or special session, either of them may, by a writ
ten order directed alternatively to the marshal, and, in his absence, to the
clerk, adjourn the court from time to time, as the case may require, to any
time before the next regular term."
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Criers and bailiffs are appointed under the following section of
the Revised Statutes:

"Sec.715 [U. S. Compo St. 1901, p. 579]. The Circuit and District Courts
may appoint criers for their courts, to be allowed the sum of two dollars per
day; and the marshals may appoint such a number of persons, not exceed
ing five, as the judges of their respective courts may determine, to attend
upon the grand and other juries, and for other necessary purposes, who shall
be allowed for their services the sum of two dollars per day, to be paid by
and included in the accounts of the marshal, out of any money of the United
States in his hands. Such compensation shall be paid only for actual at
tendance, and, when both courts are in session at the same time, only for
attendance on one court."

The act approved on March 3, 1899, c. 424, 30 Stat. I I 16, contains the
following provision:

"For pay of bailiffs and criers, not exceeding three bailiffs and one crier
in each court, except in the Southern District of New York: provided, that
all persons employed under section seven hundred and fifteen of the Revised
Statutes shall be deemed to be in actual attendance when they attend upon
the order of the courts: and provided further. that no such person shall be
employed during vacation."

Similar provisions had been enacted in several previous years.
The various days for which the payments in dispute were made were

days to which the Circuit Court had been specifically adjourned by writ
ten orders. No business was transacted on any of them, except ad
journments in accordance with further written orders.

Under section 715 of the Revised Statutes [U. S. Compo St. 1901,
p. 579], criers are appointed by the court, and therefore may well be
regarded as constitutional officers. Const. art. 2, § 2, d. 2. Section
715 gives the other persons appointed under it no designation, but they
are described by several statutes as bailiffs, thus securing to them a
certain official standing. Criers are not customarily sworn, and bailiffs,
not being constitutional officers, are neither customarily nor necessarily
sworn. The appointments of the latter are usually made by oral desig
nations by the marshal, without any formal order by either judge or
court. They are for no specific periods, and the appointees are re
movable at will in the 'most informal manner. Nevertheless, by long
continued usage, supplemented by their recognition in the statutes as
bailiffs, they must be regarded as having a connection with the courts,
continuous until dissolved by some act of either the judge or marshal.
It follows that, while bailiffs are not constitutional officers, they are
"officers of the court," by common understanding, and within the mean
ing of that expression as used in United States v. Pitman, 147 U. S.
669, 671, 13 Sup. Ct. 42 5, 37 L. Ed. 324.

United States v. Pitman related to the per diem compensation of the
clerk for his attendance at both the Circuit Court and the District
Court for the District of Rhode Island. It was decided in 1893, and
at that time the essential statutory provisions involved were practically
the same as in the case now before us. The precise point technically
determined was that the clerk was entitled to his per diem for attend
ance, regardless of any question whether a judge was present or busi
ness transacted. No distinction was made between the two courts.
tJnited States v. Nix, 189 U. S. 199, 23 Sup. Ct. 495, 47 L. Ed. 775,



710 129 FEDERAL REPORTER.

related to the attendance of a marshal at courts in the territory of
Oklahoma. At page 203, 189 U. S., page 497, 23 Sup. Ct., 47 L. Ed.
775, United States v. Pitman was cited as a pertinent decision; and
it was added that, when a court is opened by order of the judge, it is
the duty of the marshal to attend, and that there is no reason why he
should not receive his per diem. In both cases the per diems claimed
were allowed. United States v. Pitman, 147 U. S. at pages 671 and
672, 13 Sup. Ct. 426, 37 L. Ed. 324, observes that attendance when court
is opened under sections 583 and 672 of the Revised Statutes [U. S.
Camp. St. 1901, pp. 478, 546], which is by written order of the judge,
"is put by Congress upon the same footing as if the judge were actually
present, and business were actually transacted." This seems to be suf
ficient of itself; but connection with what was said at pages 670 and
671, 147 U. S., page 426, 13 Sup. Ct., 37 L. Ed. 324, makes it positively
clear that the court recognized no distinction between adjournments
under sections 583 and 672, such as we have here at bar, and the or
dinary adjournments from day to day. In United States v. Aldrich,
58 Fed. 688, 7 C. C. A. 431, decided by this court on September 29,
1893, United States v. Pitman was applied; but the case is not of im
portance here, except that it shows that favorable presumptions should
be made in behalf of its officers when the record states that a court was
actually opened under color of some of the statutes cited, and that they
were in attendance.

As we understand, the only proposition now made by the United
States is that under the act of March 3, 1899, neither the crier nor the
bailiffs can receive a per diem unless the court is actually opened by a
judge on the day to which an adjournment is made by a written order,
except so far as they are specially directed or otherwise designated
by the court or judge to attend. The Auditor suspended the account
in issue as follows:

"Suspended for the reason that the orders of the conrts do not show or
require that the bailiffs should be in attendance on the above dates."

The decision of the Comptroller of March 18, 1899 (5 Compo Dec.
583, 586), relied on by the United States, has :j. very uncertain sound.
He thinks that statutes like that of March 3, 1899, do not refer to an
order of adjournment made according to sections 583 and 672 of the
Revised Statutes [U. S. Camp. St. 1901, pp. 478, 546], but only to
an absence of the judge while the session is suspended awaiting the ac
tion of the jury, or for any reason not necessitating a formal adjourn
ment to a given day. He adds:

"It means, as I nnderstand it, an order of Instruction personal to the baIl
iff or crier, relating to services to be rendered during the absence of the
judge, and not to an order of adjournment which has been preannounced or
predetermined."

This is such a strained and imaginative construction, and so incon
sistent with the simple phraseology of the statute in question, that, if
the United States rested there, we would not need to give the case fur
ther consideration. In justice to the Comptroller, it should be said
that seemingly his opinion, at page 587, finally left the matter on the
invalidity of nunc pro tunc orders. Moreover, by an opinion of April
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5, 1902 (8 Compo Dec. 699), the same Comptroller apparently reversed
his adverse expressions of March 18, 1899, so that we do not perceive
any existing effective ruling of the department justifying this defense.
In order, however, that we may give every possible consideration to the
propositions of the United States, we return to the ruling of the
Auditor, and to a substantial repetition thereof at bar to the follow
ing effect: The United States contend that "persons" whom, as they
say, "the marshal is permitted only upon occasion to appoint," mayor
may not be necessary to aid him in the discharge of his duties in court.
They add that "it is impossible to escape the conclusion that such per
sons may be altogether unnecessary to the discharge of the marshal's
duties, and it would seem to follow that they ought not to be fastened
permanently upon the government by the marshal, or by construction,
unless their services are necessary; and this necessity ought to be spe
cially found by the court in a definite way."

\Ve may at this point note the peculiar form of the expression in
the act of March 3, 1899, "order of the courts." No suggestion has
been made, either at bar or by the executive officers, that this is to be
literally and technically construed. Everywhere it has been treated as
covering not only orders of the courts in session, but orders of absent
judges. Congress at times interchanges the words "court" and
"judge." This was strikingly illustrated in one of the statutes relat
ing to the removal of Chinese, under consideration by the Circuit Court
of Appeals in the Ninth Circuit in United States V. Gee Lee, So Fed.
271, 273, I C. C. A. 516, where the statutory word "judge" was con
strued to mean the court. On account of the context, we took a dif
ferent view in Choy Loy v. United States, 112 Fed. 354, So C. C. A.
279, but the uniform practice of the Supreme Court with reference to
the statute sustains the Circuit Court of Appeals for the Ninth Circuit
'vVe may assume that in this extract from the act of March 3, 1899,
the word "courts" was intended to cover not only courts in session,
but absent judges. With this explanation, the plain and natural
reading of the act of March 3, 1899, brings this case within the rule of
United States v. Pitman and United States v. Nix; and there is noth
ing unreasonable in such a reading, nor anything in any of the statutes,
or in any judicial decision or any settled practice, which contravenes it.

Before proceeding further, we must notice an opinion of the Attor
ney General rendered to the Comptroller of the Treasury under date of
April II, 1903, appended to the brief of the United States, and relied
on as supporting their present position. Aside from the fact that the
Attorney General is a high officer, we regard his opinions, when ren
dered to other high officers of the United States for their advice in mat
ters not technically controversial, as quasi judicial and entitled to much
respect, but this opinion is not in point. The Attorney General was
asked to distinguish the case then before him from United States V.

Finnell, 185 U. S. 236, 22 Sup. Ct. 633,46 L. Ed. 890, where the ques
tion was entirely different from that at bar. So far as we understand
it, the opinion has no pertinency, because what it had under considera
tion was not formal orders adjourning the court, but merely directions
to the clerk to make certain entries on his journal or dockets, which
might well have been made at chambers. The clerk, however, On his
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own motion, assumed to open the court and enter adjournments. How
ever this may be, this case is too clear to justify us in resting on any
thing which has been decided adversely by the Department of Justice
or the Comptroller. '

The result of the construction now put by the United States on
the act of March 3, 1899, is such as to make it read that the persons
described in it shall not be deemed to be in actual attendance unless after
an order of the court specifically requiring them to be present, and
that they shall not otherwise be entitled to compensation. Thus, while
its plain reading is affirmative and remedial, the United States make
it negative and restrictive, and this constrained interpretation seems to
lie at the foundation of their case. Yet United States v. Pitman, 147
U. S., at page 671, 13 Sup. Ct. 425, 37 L. Ed. 324, contains these ex
pressions:

"It is clearly the duty of the officers of the court to be present at the ad
journed day, and to obey the written order of the judge with respect to any
further adjournment, and there is no reason why they should not receive
their per diems therefor as if the judge were actually present."

"We think the court should be deemed actually in session, within the
meaning of the law, not only when the judge is present In person, but when,
in obedience to the order of the judge dIrecting its adjournment to a certain
day, the officers are present upon that day, and the journal is opened by the
clerk, and the court is adjourned to another day by further direction of the
judge."

The opinion then cites the act of March 3, 1887, C. 362, 24 Stat. 509,
541 [u. S. Compo St. 19°1, p. 640], which impliedly approved payments
of per diem to clerks and marshals except for days when the court was
opened by the judge, or business actually transacted, or they attended
tinder the sections of the Revised Statutes which we have quoted.
The court treated it, not as new legislation, but simply as giving effect
to the existing law. This is enforced by turning to the same case
as reported in Pitman v. United States (D. C.) 45 Fed. 159, where it ap
pears that the per diems in dispute extended from October, 1854, to
December, 1888; and yet the Supreme Court disposed of the marshal's
entire account in issue regardless of the date of the approval of the act.

Notwithstanding these decided expressions of the Supreme Court,
it is apparent from the opinion of the Comptroller of April 19, 1897 (3
Compo Dec. 522), that the department had refused to follow them, pre
sumably on the ground that the issue directly involved in United States
v. Pitman was only the per diem of the clerk. Thereupon Congress,
by the act of March 2, 1895, C. 189, 28 Stat. 958 [u. S. Compo St.
1901, p. 580], enacted what was, as we have said, afterwards re-enacted,
and is now found in the citation made by us from the act of 1899. As
we have shown, the United States, in order to sustain their present posi
tion, are compelled to construe this statute as though it read nega
tively instead of affirmatively, while, on the other hand, it is much
more reasonable to hold that Congress intended by it to affirm the broad
expressions in United States v. Pitman, and make it clear that they
applied to criers and bailiffs.

This history of this legislation makes it apparent that the statute of
1895, as re-enacted in 1899, was such as we have characterized it.
Nevertheless the highest authorities on the construction of statutes in·
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sist that a very useful guide is to ascertain the mischief which it may be
reasonably supposed the legislature intended to remedy. The United
States criticise the references bv the Circuit Court to the congressional
debates in regard to the act of 1895, but the criticisms cannot be sus
tained. It is true that there are some expressions of the Supreme Court
which, literally read, would not permit a resort to congressional debates
for the purpose of ascertaining the construction of the statutes to which
the debates relate, but there are other expressions from a different
standpoint. The courts are entitled, not only for the purpose of ascer
taining what mischief the legislature intended to remedy, but also for
all other purposes which assist in the construction of statutes, to read
history, and this is sometimes read better in the legislative debates than
anywhere else. Such debates may also be referred to for the purpose
of seeking out some fact or suggestion which may give a clue to what
is obscure. In the present case, not only the learned judge of the Cir
cuit Court, but also the Comptroller, ~n 3 Compo Dec. 522-524, already
referred to, justly cited the debates in Congress for the purpose of show
ing the fact, which they do show, that the mischief which the act of
1895, and subsequent like enactments, sought to remedy, was the re
fusal of the departments to apply broadly the expressions of the Su
preme Court in United States V. Pitman. With the aid of these de
bates, as well as independently of them, the act of March 3, 1899, must
be accepted as remedial.

But we can go deeper. We have shown that, although the persons
referred to by section 715 of the Revised Statutes [D. S. Compo St.
19°1, p. 579], are not there designated by any official title, yet they are
recognized by the statutes as bailiffs, and that, although appointed by
mere word of mouth, and removable the same way, they, in practice,
hold a continuous tenure. They are "officers of the court," within that
expression in United States v. Pitman, and therefore, without being
sought out individually, they must attend on the day to which it is ad
Journed, according to the citations from that case. When the court
is in continuous session and adjourning from day to day, no special or
der expressly requiring the bailiffs to be present is ever made, formally
or verbally, but their attendance on such adjournments is always re
lied on. As we have shown, no distinction between such adjournments
and adjournments to specific days by written orders of an absent judge
can be made. It is therefore difficult to understand the origin of the
suggestion that bailiffs, in order to receive their per diem, should be
specially designated to attend the courts. Nothing of this kind has
been known in common practice, either in the federal courts or the state
courts, with reference to any of these officers, with the exception of
occasional orders which have been entered of late so as to free the
courts and their officers from temporary embarrassment arising out of
the rulings of the Comptroller to which this opinion refers. Congress
knows that, even when courts are opened in the morning with the
promise of an idle day, emergencies at times compel the unexpected
exercise of all their powers, and demand prompt assistance from every
officer over whom they have control. Therefore, as is the general prac
tice, they may well keep equipped, ready on the instant for any such
contingency. Consequently an order of adjournment to a specific day
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in any judicial tribunal, national or local, is an order that all its ma
chinery shall be in readiness for prompt and efficient action. United
States v. Pitman and United States v. Nix were decided on this theory;
and no statute directing or providing for the attendance of either
marshal or clerk was relied on, or even cited, except the act of 1887,
which, as we have shown, was regarded as only declaratory. In
neither case, with reference to allowing the clerk or the marshal his
per diem, did the Supreme Court rest on any statutory direction to
either to be in attendance, or on any specific order in reference thereto.
Not a word in either opinion can be found supporting any suggestion
to the contrary. The expression in United States v. Pitman, that "it
is clearly the duty of the officers of the court to be present at the ad
journed day," and the like expression in United Staes v. Nix, 189 U.
S., at page 203, 23 Sup. Ct. 497, 47 L. Ed. 775, that, "where the court
is opened for business by an order of the judge, it is the duty of the
marshal to attend," had reference only to the common practice which
we have explained.

Every adjournment to a specific date, whether made in open cOUrt
or by written order, involves possibility or probability or expectancy
that a judge will be present on the day to which the court is adjourned;
and in each case expectancy may be resolved into probability or possi
bility, or be wholly defeated, and possibility or probability may be re
solved into expectancy or accomplishment. Under neither condition
is a judge, on coming into court, to send out to the neighboring streets
or shops for marshal, clerk, crier, or bailiffs, before proceeding to busi
ness, if he be so fortunate as to have anyone to send. The courts of
some states, held at the shire towns of numerous counties, sat formerly
only at certain times named by statute, and for brief periods. From
time immemorial the business, relating mostly to common-law suits.
had been satisfactorily disposed of in this way, althGugh in late year&,
with the increase on the chancery side, statutory provisions and the
rules of the courts have directed that they shall be considered open at
all times for the purposes of litigation in equity. With the federal
courts the emergencies are so numerous and so various that it has been
found impracticable, with justice either to the United States or indi
vidual suitors, thus to dispose of judicial business at the stated terms,
to be held open only for short periods and then finally adjourned. Con
sequently some of the federal courts are held open quite continuously,
and ordinarily no term is finally adjourned until immediately before
the opening of the next statutory term. To meet public emergen
cies in the districts where the business is most voluminous, the courts
are adjourned from day to day, and are always open. In the districts
where the volume of business is smaller, adjournments from day to day
are not required, but the peculiar emergencies which experience has
developed demand frequent open sessions. The practice in this respect
is fully explained by the opinion in United States v. Pitman, 147 U. S.,
at pages 670, 671, 13 Sup. Ct. 425, 37 L. Ed. 324, and this aided the
conclusion there reached. The law requires that the statutes on this
topic be construed in the light of the presumption that Congress knew
the usages of the federal courts, and legislated in harmony therewith.

In United States v. Pitman, 147 U. S., at page 670, 13 Sup. Ct. 425,



THE DAUNTLEss. 715

37 L. Ed. 324, the court disposes of all the suggestion~urgelt on us by
the United States, based upon the assumption that, unless the strict rule
of the department is applied, the courts and the marshal might fasten
on the United States a body of needless officials and a mass of need
less expenses. To that line of reasoning we need no answer except
this citation.

\Ve wish it understood that we are dealing only with the precise case
before us. By long and well-known usages, in which there has been
acquiescence by all concerned, many matters of accounting affecting the
courts have been practically settled with reference to conditions as to
which the statutes are doubtful, or as to which they make no provision.
We are not investigating any such usages, or attempting to unsettle
them. Our decision is limited to the proposition succinctly put by the
Auditor as we have quoted him, and restated by the United States at
bar, to the effect that the only reason given for disallowing the pay
ments under consideration is that the orders directing the adjournments
did not specifically require the crier and bailiffs to be in attendance on
the days in issue.

To sum up: On the natural and not unreasonable reading of the
statutes, so much discussed in this opinion and by the departments,
especially that of 1895, and its annual re-enactment to and including
March 3, 1899, they contemplate the payments now in dispute. By
accepted and necessary usage, the officers of the court, including the
crier and bailiffs, attend, without special designation, on any day to
which it is specifically adjourned, whether it be by an oral order in open
court, or by a written order of an absent judge. Every order of ad
journment to a specific day implies an order to the officers of the court
to then attend. The underlying rule is as shown in the extracts which
we have made from United States v. Pitman and United States v. Nix;
and the payments in issue in this case should have been allowed by the
department, alike under and independently of the act of March 3, 1899,
and nothing in it, or in any other statute, or in any settled usage acqui
esced in in the manner we have described, restricts or removes the
obligation to make them.

The judgment of the Circuit Court is affirmed, and neither party will
recover costs of appeal.

,

THE DAUNTLESS.

UNION TRANSP. CO. v. KENT.

(Circuit Court of Appeals, Ninth Circuit. Februa17 1, 1904.)

Nos. 952, 953.

L MARITIME LIENS-WRONGFUL DEATH-STATUTORY ACTION FOB DAMAGES.
Code Civ. Proc. Cal. § 377, gives a right of action for wrongfUl death

"against the person causing the death." Section 813 provides that "all
steamers, vessels and boats are liable • • • (5) for injuries committed
by them to persons or property." Held, that such statutes do not give a

, 1. Maritime liens for torts, see note to The AnaceB. 34 O. 0. A. D65.
See Admiralty, yolo I, Cent. Dig. § 285.
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lien on a vessel for the damages recoverable under section 377 for a death
resulting from collision, and that a suit in rem cannot be maintained in
a court of admiralty to recover such damages.

2. EVIDENCE-WEIGHT-RIGIlT TO DISBELIEVE WITNESS ALTIlOUGH UNCONTRA
DICTED.

In a suit to recover for the death of a pel'son on a launch which was
sunk in collision with a steamer, where the only persons on the launch
were drowned, the court is not bound to accept as true the testimony of
the pilot of the steamer that the launch SUddenly changed its course and
ran directly into the steamer, although uncontradicted, the inherent im·
probability of such action being such as to warrant the court in disbe
lieving the testimony.

8. COLLISION-STEAMERS MEETING IN NARROW CIlANNEL-VIOLATION OF RULES.
A steamer held in fault for a collision in a river with two launches made

fast together, in which the launches were sunk, and those on board
drowned, on the ground that she did not have a proper lookout, and for
violation of article 25 of the inland navigation rules (Act June 7, 1897,
c. 4, 30 Stat. 101 [U. S. Compo St. 1901, p. 2883]), which required her to
keep on the other side of the channel.

Appeals from the District Court of the United States for the North-
ern District of California.

For opinion below, see 121 Fed. 420.
Nathan H. Frank and Campbell, Metson & Campbell, for appellants.
M. B. Woodworth and F. R. Wall, for appellees.
Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis

trict Judge.

HAWLEY, District Judge. Separate appeals were taken in these
cases. They were consolidated for trial, and have been argued together
in this court. The testimony was all taken before a commissioner.
N{). 952 is an action in rem brought by the administrator of John T.
Doane, deceased, against the steamer Dauntless for damages occa
sioned by the death of John T. Doane. No. 953 is an action in per
sonam brought by the administrator of David J. Kent, deceased,
against the Union Transportation Company for damages occasioned
by the death of David J. Kent. Both causes arise out of the same state
of facts. Appellee in each case recoveree the same amount of dam
ages, to wit, $1,200.

There are only 177 assignments of error in each case. 'Why counsel
should have taken pains to make so many assignments is unexplained.
The truth is that there were but three points discussed by counsel, and
we shall confine ourselves to these points.

I. There is one point raised which relates exclusively to case No.
952, viz., it is claimed that this case is an action in rem, and that no
lien is given under the laws of the state of California, enforceable in
an action for damages by death.

This court, in The Willamette, 70 Fed. 874, 878, 18 C. C. A. 366,
31 L. R. A. 715, and in Laidlaw v. Oregon Ry. & Nav. Co., 81 Fed.
876, 879, 26 C. C. A. 665, in construing the statute of Oregon which
reads as follows: "Every boat or vessel used in navigating the waters
of this state * * * shall be liable and subject to a lien * * *
for all * * * damages or injuries done to persons or property
by such boat or vessel" (Hill's Ann. Code, § 3690)-held that an action
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of this character in rem could be sustained. The question involved in
this case is whether or not such actions can be maintained under the
statutes of California. It is claimed that the question has been de
cided in favor of appellants' contention by the Supreme Court of Cali
fornia (lVIunro v. Dredging Co., 84 Cal. 515, 524,24 Pac. 303, 18 Am.
St. Rep. 248; Morgan v. Southern Pacific Co., 95 Cal. 510, 519, 30
Pac. 6°3, 17 L. R. A. 71, 29 Am. St. Rep. 143), and by the Supreme
Court of the United States (The Albert Dumois, 177 U. S. 240, 257,
20 Sup. Ct. 595, 44 L. Ed. 751), and by the Circuit Court of Appeals,
Seventh Circuit (The Onoko, 107 Fed. 984, 986, 47 C. C. A. I I I).

These suggestions require an investigation upon new lines. In the
construction of state statutes, it is our duty to follow the decisions of
the Supreme Court of a state. If no construction has been given to
the statute by that tribunal, but has been given by the Supreme Court
of the United States, we would be controlled by such decision. The
decisions in other circuits are not binding upon this court, but are
deserving of respect, and entitled to credit and consideration for the
strength of the reasons therein given.

The statute of California (section 377, Code Civ. Proc.) provides,
"When the death of a person is caused by the wrongful act or neglect
of another, his heirs or personal representatives may maintain an ac
tion for damages against the person causing the death." Section 813,
Code Civ. Proc., provides, "All steamers, vessels, and boats are liable
* * :;. (5) for injuries committed by them to persons or property."

The California cases above cited did not discuss the questions here
presented. All that was there said having any bearing upon the stat
ute was "that the action given by the statute is a new action, and not
the transfer to the representative of the right of action which the de
ceased person would have had if he had survived the injury."

In The Albert Dumois Case, the court said:
"Assuming for the present that the question of lien is material, we are next

to inquire whether such lien is given by the local law of Louisiana. We are
cited in this connection to two articles of the Civil Code, the first of which
(article 2315), as amended in 1884, declares that 'every act whatever, of man.
that causes' damage to another, obliges him by whose fault it happened to
repair it; the right of this action shall survive, in case of death, in favor of
the minor children or widow of the deceased, or either of them, and in de
fault of these, in favor of the surviving father and mother, or either of them,
for the space of one year from the death. The survivors above mentioned
may also recover the damages sustained by them by the death of the parent,
or child, or husband, or wife, as the case may be.' It was held by us in The
Corsair. 145 U. S. 335 [12 Sup. Ct. 949, 36 L. Ed. 727], a case arising out of
a collision which also took place on the lower Mississippi, that this local law
did not give a lien or privilege upon the vessel, and that nothing more was
contemplated by it than an ordinary action according to the course of the
law as administered in Louisiana. Our attention is also called by the owners
of the Dumois to subdivision 12 of article 3237 of the Civil Code, which reads
as follows: 'Where any loss or damage has been caused to the person or
property of any individual by any carelessness, neglect or want of skill in the
direction or management of any steamboat, barge, flatboat, water craft, or
raft, the party injured shall have a privilege to rank after the privileges
above specified.' No reliance was placed upon this article in the case of The
Corsair, probably because it was thought to refer only to losses or damages
to persons still living, and that an action would lie in favor of the party in
jured. Certainly, if this article had been supposed to give a remedy for
damages occasioned by death, to the representatives of the deceased person,
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it would never have escaped the attention of the astute counsel who par
ticipated in that case. The question whether 'damage done by any ship,'
jurisdiction over which was given to the High Court of Admiralty in England,
included actions brought by the personal representatives of seamen or pas
sengers killed in a collision, has been the subject of many and conflicting ju
dicial opinions in the English courts, a summary of which may be found in
The Corsair, 145 U. S. 345 [12 Sup. Ct. 949, 36 L. Ed. 727], and was finally
settled against the jurisdiction by the House of Lords in the case of The
Franconia, 10 App. Cases, 59. >I< >I< 01< The object of article 3237 was not to
extend the cases in which damages might be recovered to such as resulted in
death, but merely to provide that, in cases of damages to person or property,
where such damage was occasioned by negligence in the management of any
water craft, the party injured should have a privilege or lien upon such craft
We deem it entirely clear that the article was not intended to apply to cases
brought by the representatives of a deceased person for damages resulting in
death."

In The Onoko the court said:
"Undoubtedly, in this country, since the decision in The Corsair, the general

trend of opinion in the lower courts has been to the effect that the water
craft laws of the various states give a lien upon the vessel for injuries occa-
sioning death. >I< >I< '" In all these cases, with the exception of The Glen-
dale, the act supposed to grant the lien is an independent act, and in no way
connected with the act giving the action for the death. In The Glendale the
provision granting the lien is part of the very act giving the right of action."

In referring to The Albert Dumois Case, the court states the fact
upon which the case was decided, and gives the views of the court
upon the question here under discussion. It was there, as here, urged
that the declaration of the opinion upon the subject of the lien is
dictum, because it was adjudged that, under the limited liability act,
damages by reason of death were recoverable, although no lien upon
the vessel was allowed, and the court said:

"We do not think this contention should prevail. The question was, as we
read the opinion, whether a moiety of those damages should be charged upon
the amount awarded to the owner of the Argo, upon the ground that the in
terveners had liens upon the Argo, and that, having such liens, the court was
justified in deducting from the amount awarded to the owner of the Argo
a moiety of the damages awarded to the interveners. We may not consider
this declaration of the Supreme Court as merely dictum, but, if the matter
were doubtful, we should not feel at liberty to disregard this carefully con
sidered deliverance of the Supreme Court upon the subject."

The court then discussed the Lord Campbell act, and the statutes of
the different states with reference thereto, and said:

"It is al80 to be said that the water-craft law contemplates a lien for direct
injuries done by the inanimate thing negligently navigated, and would not
seem to comprehend such injury as is contemplated by the act granting a
right of action for a death. The injury for which a lien is given is a direct
injury by the negligently navigated craft to person or property. By reason
of the faulty navigation and consequent collision, no injury was done to the
person of the libelant, or to the persons of those he represents. Nor was in
jury done to his or their property. They had no property right in the person
of the deceased. The right of action arose only upon and because of his
death. The recovery is allowed as compensation for the supposed support
and education which they would have received had he survived. This right
of action, arising only upon death, cannot, within the meaning of the water
craft law, be property which eould be injured by an inanimate thing negli
gently navigated. In view of the ruling of the Supreme Court, we are not
permitted to follow the decisions upon this question by the Circuit Courts of
Appeals rendered before the decision in The Albert Dumais, and are can·
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strained to hold that no lien upon the vessel is created by the acts considered
for the cause declared in the libel."

VVe are of opinion that no substantial difference can be drawn be
tween the statutes of the different states upon which The Albert
Dumois and The Onoko were based, and the statutes under considera
tion. If any distinction exists, it must be conceded that the language
of section 813 of the Code of Civil Procedure of California is stronger
in favor of appellants' contention than the others; and, in the light
of these opinions, and in view of the language used in the California
statute, we feel compelled to hold that in the Doane Case this court
has no jurisdiction. That case (No. 952) is reversed, and cause re
manded, with instructions to dismiss the action.

The other case (No. 953) must be considered upon its merits.
The Union Transportation Company was the owner of the steamer

Dauntless. Doane was on a launch also named "Dauntless," and was
towing another launch called "Viola," and Kent was on this launch.
The launches were lashed together side by side. Both Doane and
Kent lost their lives, and but one other man was on the launches, and
he, too, was drowned. The collision between the steamer and the
launches which resulted in their death occurred about II:1O o'clock
p. m., September 14, 1900, on the Mokelumne river, about a mile and
a half above. Central Landing, on Bouldin Island. The steamer about
10 :50 p. m. left Valentine's Landing, which is about seven miles above
Central Landing. The night was clear and calm, with a light wind
blowing. The steamer was traveling at a speed of from 8 to 12 miles
an hour, and drew about 6y;i feet of water. The river was about 800
feet wide. The testimony shows that, between 3 and 5 minutes be
fore the collision, lights were first seen from the hurricane deck of
the steamer Dauntless. At that time the launches were between one
half and three-quarters of a mile from the steamer, off her starboard
bow. The courses of the steamer and the launches made an angle
with each other of from 15 to 20 degrees. At the time the light or
lights were first seen from the steamer, her pilot, McNeil, thought one
of them was "a pale green light." The steamer did not alter her course
or speed, or give any signal with her whistle, until within at least 300
feet of the launches. The pilot of the steamer then saw that there were
two launches under way, and that a collision was imminent or inevitable.
He then gave two whistles, and put his helm to starboard, but the
steamer and the launches tame together while the steamer was swinging
to port; the steamer striking the launch Dauntless on that launch's
port side, damaging that side, the only place where any damage was re
ceived. The launches went to the bottom at one. The point of con
tact on the steamer was somewhere between her bow and 25 or 30 feet
forward of the gangway of the steamer's starboard side.

Patterson testified that he was bow watchman of the Dauntless, and
"was supposed to be on the bow to look out"; that on the night of
the collision he was performing other duties; that when the collision
took place he "was about fifty feet from the bow," alongside of the
boilers on the starboard side; that when he got out on the bow of
the steamer he saw a green light on the launches, about 100 yards
ahead, and the collision occurred in about ly;i minutes; that as he
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went out on the bow of the steamer he heard one bell first, "to stop,"
followed by two bells, "to back full speed."

Pellett, who was at the outside of the pilot house, testified that he
first saw a light about three-quarters of a mile ahead; that he asked
the pilot what it was, and "he said he thought it might be a schooner
anchored out there," and he thought this was about five minutes be
fore the collision. "Q. About how long was it after you heard this
signal of one bell to the engine room before the collision? A. It was
so quick that I could not tell how quick it was. * * * I got kind
of excited when I seen them coming and see that it could not be
avoided, and I could not exactly tell what time."

Rideout testified that there was about 18 feet of water where the
launches were sunk, and that about two weeks after the collision the
launches were found "between 150 and 200 feet from the left-hand
bank of the river, going down."

The court below, in reviewing the testimony, said:
"My conclusion from the evidence is that the steamer Dauntless was in

fault in two particulars; First, she did not have a lookout stationed at her
bow immediately preceding the collision; second, the steamer, in starboarding
her helm, and attempting to pass the launches near the left-hand bank of the
river, violated article 25 of the act of June 7, 1897, c. 4" (30 Stat. 101 [U. S.
Compo St. 1901, p. 2883]).

And in referring to the testimony as to the cause of the collision,
said:

"The evidence is not very satisfactory as to the precise manner in which
the collision occurred, but I am unable to accept the statement of the pilot
of the steamer that the launches came 'straight up in the middle of the river.
almost, and, when It got just abreast of the steamer, whipPed right around
and headed straight for the Dauntless.' Although this is not contradicted by
any witness, it appears to me to be so unreasonable that the court would not
be warranted in finding that such was the fact."

These findings are assailed, and constitute the pivotal points made
by appellant, whose contention is that the launches were wholly at
fault, that the launches ran into the steamer, and that the steamer did
not run into the launches.

If the testimony of McNeil must be taken as true, because uncontra
dicted, then appellant's contention is made out, but it seems so unrea
sonable that a man in the small launch would be guilty of such con
duct, almost certain to produce instant death to him. It is not im
possible that he might have done so, but it is highly improbable. It
certainly does not seem natural. Self-preservation is said to be the
first law of nature. The lips of Doane and Kent were sealed by death,
and the court is thereby deprived of their version of the facts. We
have the right, therefore, to look to the common experience of man
kind in order to determine whether the statement of McNeil is rea
sonable or not.

In Thomas v. Railroad Co. (C. C.) 8 Fed. 729, 731, where plaintiff's
intestate had been killed in a railroad accident, and the court had in
structed the jury that the deceased was bound to that measure of care
and prudence which would have been exercised by an intelligent and
careful man under the same circumstances, Judge Wallace, in denying:
a motion for a new trial, said:
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"Notwithstanding the testimony of the defendant's witnesses, the jury were
at liberty to draw the inference that, owing to the obstructions, the deceased
did not see the approaching train, and that, owing to the noise of the factory,
he did not hear it. The absence of any fault upon the part of the deceased
may be inferred from the circumstances, In connection with the ordinary
habits, conduct, and motives of men. The natural instinct of self-preserva
tion in the case of a sober and prudent man stands in the place of positive
evidence."

See, also, Allen v. Willard, 57 Pa. 374, 379; Railroad Co. v. Rowan,
66 Pa. 393, 399; Johnson v. Railroad Co., 20 N. Y. 65, 69, 70, 75 Am.
Dec. 375.

This court is not bound to accept the statement of any witness
simply because his testimony is uncontradicted, nor even when cor
roborated by other witnesses, if the story they all tell bears the ear
marks of inherent improbability and is unreasonable.

The rule in relation to this subject is well expressed by Mr. Justice
Field in delivering the opinion of the court in Quock Ting v. United
States, 140 U. S. 417, 420, II Sup. Ct. 733, 734, 35 L. Ed. 501, as fol
lows:

"Undoubtedly, as a general rule, positive testimony as to a particular fact,
uncontradicted by anyone, should control the decision of the court, but that
rule admits of many exceptions. There may be such an inherent improbability
in the statement of a witness as to induce the court or jury to disregard his
evidence, even in the absence of any direct conflicting testimony. He may be
contradicted by the facts he states as completely as by direct adverse testi
mony."

This court has announced the same rule. Lee Sing Far v. United
States, 94 Fed. 834, 838, 35 C. C. A. 327, and authorities there cited.
See, also, Chandler v. Town of Attica {C. C.) 22 Fed. 625, 627, and
authorities there cited; Tracey v. Town of Phelps (C. C.) 22 Fed. 634;
McLean v. Clark (C. C.) 31 Fed. 501, 504; People v. Milner, 122 Cal.
171, 179, 54 Pac. 833; Anderson v. Liljengren, 50 Minn. 3, S2 N.
W. 219·

In Blankman v. Vallejo, IS Cal. 638,645, the court said:
"We do not understand that the credulity of a court must necessarlly cor

respond with the vigor and positiveness with which a witness swears. A
court may reject the most positive testimony, though the witness be not dis
credited by direct testimony impeaching him or contradicting his statements.
The inherent improbability of a statement may deny to it all claims to belief."

In Haney v. Baltimore Steam Packet Co., 23 How. 287, 291, 16 L.
Ed. 562, which was a case in admiralty, where the question raised was
very similar to the case in hand, the answer admitted the collision, and
the result of it, and it also admitted that the schooner was seen at a
distance of 2 or 3 miles; that the steamer was proceeding at a rate of
14 miles an hour, heading due north, and the schooner holding her
course nearly due south; but it alleged as an excuse that, while the
steamboat and schooner were meeting on parallel lines, the schooner
suddenly changed her course and ran under the bows of the steamer.
The court said: "This is the stereotyped excuse usually resorted to
for the purpose of justifying a careless collision. It is always im
probable and generally false."

In examining the testimony of McNeil, we find that he was manag
ing the steamer Dauntless, and responsible for her proper steering.

129F.-46
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He was interested in establishing the fact that it was the launches, and
not the steamer, that were at fault in causing the collision. He ad
mits that he was mistaken as to the light he saw on the launches. He
made no inquiry of others on the steamer, but proceeded downstream
on the wrong assumption that the launches were "a schooner at anch
or." It is fair to presume that if the lookout had been at his post of
duty, on the lower deck, in the forward part of the steamer, he would
not have been misled as to the color of the light on the launches; and,
if a constant lookout had been maintained, he would undoubtedly have
discovered that it was a white light, and that the launches were mov
ing, instead of being anchored, as the pilot supposed, in time to have
given the facts to the pilot so as to have avoided the collision.

In The Pilot Boy, lIS Fed. 873, 875, 53 C. C. A. 329, 331, the court
said:

"It is the duty of every steamer navigating the thoroughfares of commerce
to have a trustworthy lookout, besides the helmsman, and in case of collision
the absence of such lookout is prima facie evidence that the collision was
caused by the fault of the steamer. 'l'he Genesee Chief, 12 How. 443 [13 L.
IDd. 1058]. When acting as the officer of the deck, and having charge of the
navigation, the master of a steamer is not a proper lookout. The Ottawa, 3
Wall. 269 [18 L. Ed. 165]. Proper lookouts are persons other than officers of
the deck or the helmsman, and they should be stationed on the forward part
of the vessel. Elevated positions on a steamer, such as the hurricane deck, are
not as favorable situations for the lookout as those on the forward deck near
the stem."

See, also, Chamberlain v. Ward, 21 How. 548, 570, 16 L. Ed. 2II ;
The Parkersburgh, 5 Blatchf. 247, Fed. Cas. No. 10,753; Heney v.
Baltimore Steam Packet Co., supra; Wilder's S. S. Co. v. Low, 112
Fed. 161, 172, 50 C. C. A. 473; Occidental & O. S. S. Co. v, Smith,
74 Fed. 261, 268, 20 C. C. A. 419.

We are of opinion that the steamer Dauntless was at fault in not
obeying article 25 of the rules of navigation when she first saw the
light of the launches. This rule reads as follows:

"Art. 25. In narrow channels every steam-vessel shall, when it is safe and
practicable, keep to that side of the fair-way or mid-channel which lies on the
starboard side of such vessel."

It is true that this rule must be taken in connection with the others,
when applicable. It is not an absolute rule. The circumstances and
situation may change it.

Article 22 is relied upon by appellant. This rule is to the effect
that "every vessel which is directed by these rules to keep out of the
way of another vessel, shall, if the circumstances of the case admit,
avoid crossing ahead of the other." But this rule does not benefit
appellant. The steamer had no right to wait until it got so near the
launches that it was impracticable to cross ahead of the launches. The
launches were on the right side of the middle of the river, going up;
and the steamer ought to have been on the right side of the middle
of the river, coming down. The launches were where they had the
right to be.

Dpon the whole case, our opinion is that the steamer's fault was
the cause of the collision. If proper care had been taken on board
the steamer Dauntless after the launches' light was first seen, it would
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seem almost impossible that a collision could have happened, with the
launches moving at a rate of two miles an hour through the water,
even if it should be conceded that the launches were in some respects
at fault as to their lights, or were carelessly or injudiciously managed.
There was no necessity for the steamer passing so near to the launches
as to create the hazard. The Genesee Chief, 12 How. 443, 461-463,
13 L. Ed. 1058.

The decree of the district court in favor of appellee Kent, in No.
953, is affirmed, with costs.

PHENIX INS. CO. OF BROOKLYN, N. Y., v. KERR.

(Circuit Court of Appeals, Eighth Circuit. March 2S, 1904.)

No. 1,966.

1. PRACTICE-PEREMPTORY INSTRUCTIONS-WAIVER OF JURY.
Where at the close of a trial to a jury each party requests a peremptory

instruction in his favor, and the court grants one of the requests, tha
ruling constitutes a general finding for the successful party by the courL
and the only questions it presents in an appellate court are, was the
finding without substantial evidence to support it? and, was there error
in the court's declaration or application of the law?

2. INSURANCE - UNCONDITIONAL OWNERSHIP - PURCHASER UNDER CONTRAill
HAS.

The interest of a purchaser of property, which he has unqualifiedly
agreed to buy and which the former owner has absolutely contracted to
sell to him upon definite terms, is the sole and unconditional ownership
within the true meaniDg of the ordinary clause upon that subject in in
surance policies, because the vendor may compel the vendee to pay for the
property and to suffer any loss that occurs.

3. SAME-QPTION TO PURCHASE-UNCONDITIONAL OWNERSHIP.
The interest of an owner of property which another holds under his

option to purchase, which is irrevocable by the owner, but which the
holder of the option has not bound himself to accept, and which he is free
to abandon, is the sole and unconditional ownership of the property
within the proper interpretation of the clause upon that subject in in
surance policies, because the owner cannot compel the holder of the option
to take the property or suffer the loss.

4. SAME-PROOFS OF Loss-DENIAL OF CONTRACT-WAIVER OF PROOFS.
A distinct denial by an insurance company of liability under a policy

lfter the loss, and within the time prescribed for the proofs, upon the
ground that there was no contract of insurance, is a waiver of proofs of
loss, because in such a case the proofs do not tend to induce the company
to pay the loss, and they are futile.

(Syllabus by the Court.)

In Error to the Circuit Court of the United States for the District of
Nebraska.

H. C. Brome (A. H. Burnett, on the brief), for plaintiff in error.
C. C. Wright (John M. Ragan and John F. Stout, on the brief), for

defendant in error.
Before SANBORN, THAYER, and HOOK, Circuit Judges.

~ 2. See Insurance, vol. 28, Cent. Dig. §§ 347, 618.
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SANBORN, Circuit Judge. This is an action on a policy of insur
ance against fire for damages caused by the burning of an elevator. The
complaint was in the usual form. The answer was that the policy had
been canceled before the fire, that the insured was not the sole and un
conditional owner of the property, and that no proofs of loss had been
made. The plaintiff replied that the company had denied its liability on
the ground that there was no contract of insurance, and had thereby
waived the proofs of loss. The case was tried to a jury. At the close of
the trial the plaintiff requested the court to give an instruction to the ef
fect that the jury should return a verdict in his favor, the d,efendant ask
ed the court to charge the jury to find a verdict for the insurance com
pany, and the court told the jury to return a verdict for the plaintiff.
This instruction is the alleged error in this case.

\\There each of the parties to a trial by jury requests the court to
charge them to return a verdict in his favor, he waives his right to any
finding or trial of the issues by the jury, and consents that the court shall
find the facts and declare the law. An acceptance of these waivers and
a peremptory instruction by the court in favor of either party constitutes
a general finding by the court of every material issue of fact and of law
in favor of the successful party. The case is then in the same situation
in which it would have been if both parties had filed a written waiver
of a jury and it had been tried by the court. Each party is estopped by
his request from reviewing every issue of fact upon which there is any
substantial conflict in the evidence, and the only questions which the
instruction presents to an appellate court are, was the court's finding
of facts without substantial evidence to sustain it? and was there error
in its declaration or application of the law? U. S. v. Bishop (C. C. A)
125 Fed. 181, 183; Bowen v. Chase, 98 U. S. 254, 264, 25 L. Ed. 47;
Beuttell v. Magone, 157 U. S. 154, 157, 15 Sup. Ct. 566, 39 L. Ed. 654;
The City of New York, 147 U. S. 72, 77, 13 Sup. Ct. 21I, 37 L. Ed. 84;
Laing v. Rigney, 160 U. S. 531, 16 Sup. Ct. 366,40 L. Ed. 525; King v.
Smith, 110 Fed. 95, 97,49 C. C. A. 46,48, 54 L. R. A 708; The Francis
Wright, 105 U. S. 381, 26 L. Ed. 1I00; Merwin v. Magone, 70 Fed.
776, 777, 17 C. C. A 361, 363; Chrystie v. Foster, 61 Fed. 551, 9 C.
C. A. 606; Stanford v. McGill (N. D.) 72 N. W. 938, 952; Mayer v.
Dean, 1I5 N. Y. 556, 22 N. E. 261, 5 L. R. A. 540; Provost v. McEn
croe, 102 N. Y. 650, 5 N. E. 795.

The first question for consideration, therefore, is, was there any sub
stantial evidence in support of the finding of the court below· that the
policy in suit was not canceled or surrendered? There was evidence
that the plaintiff was the owner and that Rundberg & McCann were the
lessees of, and the holders of an option to purchase, the elevator, which
was the subject of this litigation, under a contract to keep it insured for
the benefit of the plaintiff. McCann had paid the premium-$80-upon
the policy in suit, and had caused Rohrer, the recording agent of the
defendant, to issue and deliver it to the plaintiff in November, 1900.
The policy, by its terms, promised indemnity against loss by the burning
of the elevator for the term of one year. On December 5, 1900, Rohrer
received an order from Chicago to cancel the policy. On December
12, 1900, after some conversation with McCann and with Coryell, the
state agent of the defendant for the state of Nebraska, he wrote, coun-
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tersigned, and placed in his safe a policy of the Milwaukee Mechanics'
Insurance Company, which by its terms insured Kerr against loss by
fire on this elevator. He debited the Milwaukee Company and credited
the Phenix Company with the $80 premium upon his account books,
and wrote the word "Canceled" across his register of the Phenix policy.
He wrote the Milwaukee policy and took the action which has been de
scribed for the purpose of substituting that policy for the policy of the
defendant upon which this action is founded. 'While matters were in
this situation, and on December 16, 1900, the elevator burned. On the
next day Rohrer went to the plaintiff, Kerr, who still held the Phenix
policy, told him what he had done, and that, in view of the entries upon
his books, he rather thought that the Milwaukee Company was liable
for the loss. Thereupon Kerr delivered the Phenix policy to Rohrer,
and took from him the Milwaukee policy. Rohrer testified that Mr.
Ragan, the attorney of the plaintiff, subsequently told him that he might
deliver the Phenix policy to the state agent, Coryell, and they would
make no claim under it. But Mr. Ragan denied that he ever made any
such statements. Kerr brought an action for his loss against the Mil
waukee Mechanics' Company upon the policy which he had taken in
exchange for the Phenix policy after the fire, and failed to recover. The
judgment in that case was brought to this court, and was affirmed.
Kerr v. Milwaukee Mechanics' Ins. Co., II7 Fed. 442, 54 C. C. A. 6r6.
The evidence which conditions the question whether or not the Phenix
policy was canceled before the loss in this case does not differ materially
from that which was produced and is set forth more at length in the
case against the Milwaukee Company. In that case we held that Rohrer
had no authority from Kerr to consent to the cancellation of the Phenix
policy, and that, as that policy provided that it could be canceled by the
company only by a return of the unearned premium after a notice of five
days, and no notice had been given to Kerr, who held the policy, and no
premium had been returned before the fire, the policy of the Phenix
Company was valid and that of the Milwaukee Company was void
when the loss occurred. Nothing has been presented in this case to lead
us to reverse or modify that conclusion, and we adhere to it. \Vhen.
therefore, Rohrer went to Kerr with the Milwaukee policy the morn
ing after the fire, that policy was useless and valueless and Kerr had a
valid claim against the Phenix Company for about $3,500 on account
of the loss of his elevator. The surrender by Kerr of the Phenix policy
and his acceptance of the Milwaukee policy in lieu of it neither released,
avoided, nor affected this claim, because the exchange was not made
or intended for that purpose and there was no consideration for it. The
finding of the court below, therefore, that the Phenix policy was not
canceled before the loss, and that the plaintiff's claim under it was not
avoided or released thereafter, was not without substantial and suffi
cient evidence to sustain it, and it is affirmed.

Was the interest of the plaintiff, Kerr, in the elevator other than the
unconditional and sole ownership? The evidence was that Kerr bought,
paid $6,000 for and took the title to the elevator. Thereupon he made
a written agreement with Rundberg & McCann to the effect that they
should have the possession and use of the property for a monthly rental
of $100 and for the payment of the premium on the insurance; that they
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should be at liberty to pay more than $100 per month if they saw fit;
that, if they failed to pay as much as that amount for two successive
months, the contract should cease, and Kerr should retain the moneys
he had received, but that, if they should continue to make the payments
until they should aggregate $6,000 and interest at 10 per cent. per
annum, Kerr would convey the elevator to them. 'When the loss oc
curred, Rundberg & McCann were not in default. They had paid
about $1,200 under this contract, and they. were in the possession of
the property. It is contended that this transaction constituted a loan
of $6,000 by Kerr to Rundberg & McCann, and that the conveyance
by the original vendor to Kerr was in fact a mortgage to secure the pay
ment of this loan. But while there is testimony to the effect that Kerr
bought the elevator for Rundberg & McCann with the undoubted ex
pectation that they would use it, and with the hope that they would pur
chase it, the entire evidence taken together, and especially the written
agreements between the various parties, which must, in the end, con
trol, do not sustain the position that this was a loan. Rundberg & Mc
Cann never agreed to repay the $6,000 to Kerr, nor did they ever con
tract to buy and pay for the property. It is improbable that Kerr loaned
$6,000 to them without taking any promise or obligation for the repay
ment of this amount of money. The written agreement between them
negatives this idea. It is not an agreement of purchase and sale. It
is an option contract-an agreement to give Rundberg & McCann the
option to purchase the elevator as long as they failed to make default
for two successive months in the payment of the monthly rentals. It
is a unilateral contraCt, because Rundberg & McCann did not bind
themselves to purchase the property, or to pay the rentals for any speci
fied time. When they made their first payment under the agreement,
the option undoubtedly became irrevocable by Kerr, because he had
accepted a consideration for it, and it continued in that condition until
the fire because Rundberg & McCann continued to make the specified
payments. But Rundberg & McMCann made no irrevocable contract.
They never agreed to accept the option or to purchase the property,
and they were at liberty to renounce the one and to abandon the other
at any time. \Vas Kerr the sole and unconditional owner of the elevator
in this state of the case? The object of the provision in policies of in
surance that they shall be void if the interest of the assured in the prop
erty is not the sole and unconditional ownership of it is to prevent gam
bling contracts, and to protect the companies against the claims of those
who have no insurable interest in the property injured or destroyed.
The purchaser of the property, who is in the possession of it under a
contract whereby the former owner agrees to sell and the buyer abso
lutely b~nds himself to purchase and to pay an agreed price for the
property, is almost universally held to be tIre unconditional owner of
it under the clause under consideration, because the loss from any in
jury or destruction of the property falls upon him. If the owner has
agreed to sell and the vendee has agreed to buy on definite terms, the
purchaser is the sole and unconditional owner of the property within
the true meaning of the clause upon this subject in insurance policies,
because the vendor can compel the purchaser to pay for the property
notwithstanding its injury or destruction, and hence to suffer the loss
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occasioned thereby. Milwaukee Mechanics' Ins. Co. v. Rhea & Son (C.
C. A.) 123 Fed. 9, II, 13 Am. & Eng. Ency. of Law (2d Ed.) 178, 179,
and cases cited; Hough v. City Ins. Co., 29 Conn. 10, 76 Am. Dec.
581; Rumsey v. Phoenix Ins. Co. (C. C.) I Fed. 396; Amsinck v. Ameri
can Ins. Co., 129 Mass. 185; Wainer v. Milford Fire Ins. Co., 153
Mass. 335,26 N. E. 877, II L. R. A. 598; Redfield v. The Holland Ins.
Co., 56 N. Y. 354, 15 Am. Rep. 424; Pelton v. Westchester Ins. Co., 77
N. Y. 605; Dupuy v. Delaware Ins. Co. (C. C.) 63 Fed. 680. But if the
owner gives to another the option to purchase a piece of property, and
the latter does not irrevocably accept the offer and definitely agree to
make the purchase, the loss of its injury or destruction falls upon the
owner of the property, and not upon the owner of the option, because
the latter is not bound to take or pay for the property, and he cannot be
compelled to do so. And while the owner of the option may accept it,
and compel the owner of the property to comply with its terms, until
the owner of the option does so he has no interest in the property. He
has nothing but a mere right to acquire an interest, and this is neither the
ownership nor any interest in the property which impinges upon its un
conditional ownership by him who gave the option. Richardson v.
Hardwick, 106 U. S. 252, 254, I Sup. Ct. 213, 27 L. Ed. 145; Gustin
v. Union School District (Mich.) 54 N. W. 156, 34 Am. St. Rep. 361.
The result is that the owner of property who has given an irrevocable
option to purchase it to one who has not agreed to accept the option or
to buy or to pay for the property still has the unconditional ownership
of it within the proper interpretation of the clause upon that subject in
policies of insurance, and he may maintain an action upon a policy for
injury to it by fire. The plaintiff was in that situation. He was the
owner of the elevator. He had given an option to purchase it to Rund
berg & McCann. They had paid $1,200 for that option, and in partial
acceptance of it, so that it had become irrevocable. But they had not
agreed to complete their acceptance, or to buy the property, and they
were not bound to take or to pay for it. They had no interest in it,
but a mere right to acquire an interest which they were at liberty to
enforce or to abandon. The interest of the plaintiff ·was the sole and
unconditional ownership, and his action upon the policy was well
brought.

The policy required the insured to furnish proofs of loss within 60
days after the fire. A distinct denial by an insurance company of lia
bility under a policy after the loss, and within the time prescribed by the
proofs, upon the ground that there was no contract of insurance, is a
waiver of proofs of loss, because in such a case the proofs do not tend
to induce the company to pay the loss, and they are useless. Tayloe v.
Ins. Co., 9 How. 390, 403, 13 L. Ed. 187; Knickerbocker Life Ins.
Co. v. Pendleton, 112 U. S. 696, 5 Sup. Ct. 314,28 L. Ed. 866. Was
there any substantial evidence in this case of a denial of the validity of
the policy within 60 days after the loss? Rohrer, the recording agent
of the defendant, testified that he issued the policy; that he received
an order from Chicago to cancel it on December 5, 19°°; that the fire
occurred on December 16, 19°°; and that on the next day he told the
plaintiff what entries he had made on his books; told him that he rather
thought that the Milwaukee Company was the one liable, and obtained
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from him the Phenix policy in place of the Milwaukee policy which he
delivered to him. Mr. Ragan, the attorney for Kerr, testified that Mr.
Coryell, the state agent for the Phenix Company, told him that the
Milwaukee people were liable, and that his company was not liable, be
cause there had been a substitution of policies. The testimony of Ra
gan is contradicted by the testimony of Coryell, but the statement of
Rohrer is undisputed. It is contended that neither Rohrer nor Coryell
had any authority to waive proofs of loss without a written indorsement
of the waiver upon the policy under the usual clause therein which re
quires a waiver to be evidenced in that way. But Rohrer received the
order from Chicago on December S, 1900, to cancel the policy. That
order must now be deemed the order of the company itself because the
company has ratified the order and founded one of its defenses to the
policy upon it. It necessarily follows that Rohrer's acts and sayings
while he was engaged in attempting to execute the order were the acts
and sayings of the company, and that his declaration to Kerr that the
:.YIi1waukee Company was liable was, in effect, a denial of the liability
of the defendant, and furnished evidence to sustain the finding of the
court below to that effect, a,well as its conclusion of law that this de
nial of liability was a waiver of the proofs of loss.

Our conclusion is that there was no error in the finding or in the con
clusions of the trial court, and that the judgment below must be af
firmed. It is so ordered.

WESTERN TIE & TIMBER CO. v. BROWN.

(Circuit Court of Appeals, Eighth Circuit. March 28, 1904.)

No. 1,953

1. BANKRUPTCy-TRANSFER TO PREFERRED CREDITOR-PREFERENCE.
Vnder section 60a of the bankrupt law of July 1, 1898, c. 541, 30 Stat.

562 [V. S. Compo St. 1901, p. 3445J, as amended (Act Feb. 5, 1903, c. 487,
§ 13, 32 Stat. 799 [V. S. Compo St. Supp. 1903, p. 416]), a transfer of the
debtor's property may constitute a preference, although the property is
not conveyed to the preferred creditor, if the effect of the transfer is to
enable the creditor to receive out of the debtor's estate a larger percentage
of his claim than others of the same class obtain.

2. SAME-VOIDABLE PRE~'ERENCE-INTENTIONTO GIVE-NECESSITY.
An intention on the part of the insolvent to give a preference by means

of a transfer he makes is not indispensable to the existence of a voidable
preference, under section 60 of the bankrupt law of July 1, 1898, c. 541,
30 Stat. 562 [V. S. Compo St. 1901, p. 3445J, as amended (Act Feb. 5, 1903,
C. 487, § 13, 32 Stat. 799 [U. S. Compo St. Supp. 1903, p. 416]). It is suffi
cient that a transfer of the insolvent's property is made, which has the
effect to give a preference, and that the party who receives it has reason
able cause to believe that it is intended by the party who procures the
transfer, or who gives to the transfer the effect of a preference, that it
should have that effect, although the insolvent is innocent of that inten
tion.

S. SAME-VOIDABLE PREFERENCES NOT ALLOWABLE AS SET-OFFS.
Preferences voidable under sections 60a and 60b of the bankrupt law

of July 1, 1898, c. 541, 30 Stat. 562 [V. S. Compo St. 1901, p. 3445J, as
amended (Act Feb. 5, 1903, C. 487, § 13, 32 Stat. 799 [V. S. Compo St.

, 2. See Bankruptcy, vol. 6, Cent. Dig. §§ 252, 256.
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Supp. 1903, p. 416]), are not allowable as set-ofl's against claIms of' thl'
• preferred creditors under section 68 (30 Stat. 565 [U. S. Compo St. 1901.

p. 3450]), on the ground that the preferences and the claims constitute mu,
tual debts and credits.

4. SAME-VOIDABLE PREFERENCE-FACTS.
A company was hiring laborers to gather ties. The insolvent was oper·

ating stores and supplying the men. For many months an inspector had
sent a pay roll once in about two weeks to the company, upon which the
name of each laborer, his earnings, and the amount furnished him by the
insolvent, appeared. The company had uniformly deducted the price 01
the supplies from the earnings of each man, had sent him a check for the
balance, and had sent the insolvent a check for the supplies furnished.
The insolvent owed the company more than $20,000, when, within four
months of' the filing of the petition in bankruptcy, it retained the amount
owing the insolvent for the supplies furnished for three months and
credited him with this amount, $2,210.73, on its claim against him.

Held, this was a voidable preference, and the claim of the company
against the estate of the bankrupt should be expunged unless it pays to
the trustee the amount it thus withheld.

(Syllabus by the Court.)

Appeal from the District Court of the United States for the Eastern
District of Arkansas.

F. H. Sullivan, for appellant.
S. M. Stuckey (M. S. Stuckey and H. L. Ponder, on the brief), for

appellee.

Before SANBORN, THAYER, and HOOK, Circuit Judges.

SANBORN, Circuit Judge. This is an appeal from an order of the
District Court that the claim of the Western Tie & Timber Company
against the estate of S. F. Harrison, a bankrupt, be expunged unless
the company pays to the trustee the sum of $2,210.73 which the court
below found had been transferred to the company by the bankrupt in
such a way that the transaction constituted a preference.

A motion has been made to dismiss the appeal, under rule 11 of this
court (90 Fed. cxlvi, 31 C. C. A. cxlvi), because the assignment of errors
was not filed at the time of, or before, the allowance of the appeal. The
record, however, does not establish the fact upon which this motion is
founded. The order allowing the appeal, the citation, the admission of
service of the citation, and the bond, are dated June 12, 1903. The
approval of the bond and the assignment of errors are not dated. All
these papers were filed June 16, 1903. As the assignment of errors was
filed at the same time as the other appeal papers, the presumption is
that it was presented to the court with them when the appeal was al
lowed, and the motion to dismiss is denied.

Harrison was adjudged a bankrupt on February 24, 1903. Prior to
that time he owned some merchandise in two stores, and he was engaged
in forwarding the work of gathering ties from the lands of the tie
company, and in selling supplies to the laborers engaged in this work.
Once in two or three weeks an inspector sent to the company a pay
roll upon which the name of each workman, the amount owing to him
for his services, and the price of the supplies which Harrison had fur
nished him, appeared. The comoany uniformly deducted from the
wages due each workman the price of the supplies Harrison had deliv-
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ered to him, sent the workman its check for the balance, and sent
Harrison the price of all the supplies he had furnished to the laborers.
This course of dealing had been followed for many months on October
24, 19°2, four months before the filing of the petition in bankruptcy.
On that day Harrison owed to the company more than $20,000. He
owed other creditors many thousand dollars. The tie company held
a mortgage on his property to secure the payment of $15,000 to it, and
he was insolvent. During the month of December he applied to the tie
company t9 advance him more money, and it refused his request.
Thereafter, when the pay rolls for December, 1902, and January and
February, 1903, came in, the company paid the laborers as usual, but,
instead of sending to Harrison, as it had become accustomed to do, the
price of the supplies which he had delivered to the men, it credited him
with this amount, which aggregated $2,210.73, and in this way secured
a payment of this amount upon its claim against him. The referee and
the District Court held that this transaction gave to the tie company a
voidable preference, and required it to pay to the trustee $2,210.73, as
a condition of the allowance of its claim against the estate of the bank
rupt.

This ruling is challenged by counsel for the appellant on three
grounds: Because no transfer of anything by Harrison to the appel
lant was shown; because there was no proof that Harrison was in
solvent, or that the tie company had any notice of his insolvency, when
it withheld the price of the supplies; and because there was no evi
dence that Harrison intended to prefer the tie company when he deliv
ered the supplies to the men, or that the company had any notice of
any such intention.

But the test of a preferential transfer under the bankrupt act of 1898
is not whether or not the debtor has conveyed anything to the creditor,
or whether or not the creditor has received anything from the debtor.
It is whether or not the debtor has made a transfer of any of his prop
erty to anyone in any way whereby the enforcement of the transfer
will enable one of his creditors to obtain a greater percentage of his
debt than any other creditor of his class can secure. So the question
in this case is not whether or not Harrison transferred any of his prop
erty directly to the tie company, but whether or not any transfer of his
property was made in the time and manner denounced by the bankrupt
law, so that the tie company was enabled to secure a larger percentage
of its claim against him than other creditors of its class can obtain.

One of the main purposes of the bankrupt law is to distribute the
unexempt property which the bankrupt has four months before the
filing of the petition in bankruptcy, share and share alike, among his
creditors. In order to attain this object, the law provides that if a
person, being insolvent, has, within four months before the filing of the
petition, made a transfer of any of his property, the effect of the enforce
ment of which will be to enable anyone of his creditors to obtain a
greater percentage of his debt than any other of his creditors of the
same class, he shall be deemed to have given a preference, and that if he
has given a preference, and the person receiving it or to be benefited
thereby, or his agent acting therein, shall have had reasonable cause to
believe that it was intended thereby to give a preference, the claim of
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the creditor who has received such a preference shall not be allowed,
unless he surrenders it. Bankr. Law 1898, c. 541, §§ 6oa, 6ob, 57g, 30
Stat. 562, 560 [U. S. Compo St. 1901, pp. 3445, 3443], as amended in
Act Feb. 5, 1903, c. 487, §§ 13, 12; 32 Stat. 799 [U. S. Compo St.
Supp. 1903, pp. 416,415]; Swarts V. Fourth Nat. Bank, Il7 Fed. I,
3, 4, 54 C. C. A. 387, 389, 390. The uniform practice of the tie com
pany for many months before October, 19°2, to pay to Harrison once
or twice in 30 days the price of all the supplies which he furnished to
the workmen who prepared and hauled the ties for it, warranted a find
ing and conclusion that, while Harrison delivered the goods to the work
men, he sold them to the tie company, and that company became legally
and morally bound to pay him their value. When, therefore, the com
pany refused to pay him, and credited him on account of these goods
with $2,210.73 upon its claim of $20,000 against him, the effect of the
transaction was to pay $2,210.73 of Harrison's indebtedness to the tie
company with these supplies, which were a part of his estate. More
over, whether the workmen or the tie company were the legal debtors
of Harrison for these supplies, the actual result of the transaction was
the same. Within the four months before the filing of the petition the
supplies were a part of the estate of the insolvent, Harrison. At the end
of the four months they had been converted into ties, which were a
part of the property of the company. The latter had received in the
ties the value of $2,2IO.73, which had been transferred to it from the
estate of Harrison, and for which it had paid nothing to the workmen
or to Harrison, except by means of the credit it had given to Harrison
upon its claim against him. But every transfer of his property by an
insolvent, within four months of the filing of the petition in bank
ruptcy, which has the effect to "enable anyone of his creditors to obtain
a greater percentage of his debt" out of the property of the insolvent
"than any other of such creditors of the same class," is a preference.
Swarts v. Fourth Nat. Bank, Il7 Fed. 4, 54 C. C. A. 390. The trans
fer of the supplies which were a part of the property of Harrison enabled
the tie company to obtain about 10 per cent. more of its debt out of his
estate than other creditors of its class can secure, and the contention that
this transaction did not constitute a preference under the law cannot
be maintained.

Was Harrison insolvent when the company secured this preference,
and did the latter have notice of this fact? The answer must be in
the affirmative. He owed the tie company more than $20,000. It held a
mortgage on his property, which had been made in January, 1902, to
secure the payment of $15,000. He had frequently made statements
of his assets and liabilities to the company which showed the former to
be "a little bit more" than the latter. In December he applied for the
advance of more money, and the company refused his request because it
had received information that his indebtedness was greater than he had
represented it to be. Thereupon, on December 28, 19°2, the company
first applied an installment of its indebtedness to Harrison for the sup
plies furnished to its workmen to the payment of a part of the bank
rupt's indebtedness to it. These facts convince that Harrison was in
soh:-ent, and that the tie company knew it b~ore it applied its indebt
edness to him in payment of its claim against him.
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There is no evidence in the record before us that Harrison ever in
tended by the sale of the supplies to prefer the tie company to his other
creditors. Prior to December, 1902, the company had invariably sent
him its checks for the supplies which he delivered, and he probably ex
pected that it would, and intended that it should continue to do so.
1£ it had done so, no prefUtT,tt would have been created. It failed to
continue its practice, and, by withholding payment for the supplies from
Harrison and crediting him with their price, it secured a payment of
$2,210.73 upon its claim against him. Counsel for the company per
suasively argue that this transaction did not constitute a voidable pref
erence, because Harrison did not intend to give any preference by
means of it. But an intention on the part of the insolvent to give a pref
erence by means of a transfer which he makes is not always indispensa
ble to its existence. It is sufficient if he has given the preference, and
the party receiving it has reasonable cause to believe "that it was in
tended thereby to give" it. The statute does not require that it should
be intended by the debtor, but is fully satisfied by the existence of an
intention on the part of the actor-the person who procures, bnngs
about, or effects the transfer. The preferences denounced by the stat
ute are often secured by creditors without any desire or intention on the
part of the debtors to give them, as in cases in which the creditors ob
tain judgments against their debtors over defenses made to the actions
in good faith, and in cases, like that at bar, where, without the consent
of their debtors, creditors appropriate to the payment of their claims
the property of their debtors which happens to be under their control.
Such transactions are none the less voidable preferences, that the debt
ors do not intend them to have that effect. If thev are conducted within
the four months, and if they have the effect to" give to the creditors
who conceive and execute them larger percentages of their claims
th.an other creditors of the same class receive, they fall as clearly under
the ban of the law as transfers made by debtors with the intent on their
part to give the preferences. Such a transaction is voidable by the
trustee not only when the party receiving it has reasonable cause to
believe that it was intended by the debtor, but also when it was intended
by the creditor, or by the actor who accomplished the result, to work a
preference by means of the transaction. Act July I, 1898, c. 541, §§
60a, 60b, 57g, 30 Stat. 562, 560 [D. S. Compo St. 1901, pp. 3445, 34431,
as amended in Act 5, 1903, c. 487, §§ 13, 12, 32 Stat. 799 [D. S. Compo
St. Supp. 1903, pp. 416, 415]. The tie company in this case had rea
sonable cause to believe that the transaction which it conducted was in
tended to give it a preference over the other creditors of Harrison in
its class. Indeed, it knew that this was the object of the transaction. It
knew that its own intention and purpose was to secure such a preference
by applying the debt it owed to Harrison for the supplies in part pay
ment of its large claim against him for money advanced, and it at
tained its object, at least temporarily. The transaction fell fairly with
in the terms of section 60, and it constituted a voidable preference.

Finally, it is said that this $2,210.73 was a credit to Harrison, and
that the company should be permitted to set it off against his debt to it,
and should be allowed to prove its claim for the balance remaining,
without restriction, on the ground that these claims were mutual debts.
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and credits, under section 68 of the bankrupt law. But this section
must be read and construed with sections 6oa, 6ob, and 57g, and in the
light of the dominant purpose of the law to distribute to the creditors
equally all the unexempt property owned by the insolvent four months
before the petition in bankruptcy is filed. When it is thus read, it
becomes plain that preferences denounced by, and made voidable under,
sections 60a and 6ob, cannot be permitted to stand as offsets against
claims of the preferred creditors against the bankrupt which accrued
more than four months before the filing of the petition. .If this could
be done, any creditor who had a running account with his debtor could
secure an unassailable preference by simply receiving and crediting
upon this account within the four months sufficient money or property
of his debtor to satisfy his claim. The truth is that the law draws a line
through the account between the insolvent and his creditor four months
before the petition in bankruptcy is filed. All mutual debts and credits
which accrue prior to that time may be set off against each other. Cred
its to the insolvent accruing subsequent to that time which constitute
voidable preferences under section 60 are excepted by that section from
the subsequent provisions found in section 68 (Act July I, 1898, c. 541,
30 Stat. 565 [D. S. Compo St. 19°1, p. 3450]), and they cannot be used
to offset debts of the insolvent which accrue prior to that date. The
mutual debts and credits which accrue within four months of the filing
of the petition, and which do not constitute voidable preferences, may
be set off against each other, as well as against the respective debts and
credits accruing more than four months before the petition is filed.
The credit to Harrison of the $2,210.73 constituted a voidable prefer
ence, and cannot, therefore, be lawfully set off against the claim of the
tie company against him under section 68. There is, however, an item
of $75 in the claim against Harrison which may perhaps properly be
used to reduce the amount of the preference under section 6oc, which
provides that a claim for money or property delivered to a debtor un
der a new or further credit by a creditor after he has been preferred
may be offset against the preference. While the evidence is not very sat
isfactory, it seems to indicate that this $75 was advanced to Harrison
after the company had secured a preference to the amount of $1,042.77.
The amount to be refunded by it will accordingly be reduced by the
sum of $75, and the order of the court below will be modified to the
effect that the claim of the Western Tie & Timber Company against
the estate of the bankrupt, Harrison, be expunged unless the company
pays to the trustee of the estate $2,135.73 within 20 days after the man
date of this court is filed and entered in the court below, and the order
thus modified will be affirmed.

It is so ordered.
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FINLEY et aI. v. ABNER•.

(Circuit Court of Appeals, Eighth Circuit. March 29, 1904.)

No. 1,924.

1. DESCENT-KANSAS STA1'UTE-CONSTBUCTION.
The statute of Kansas relating to descent (Gen. St. 1889, c. 33, §§ 20,

21, 29) which by act of Congress (Act Feb. 8, 1887, 24 Stat. 389, c. 119,
§ 5) is made to govern the descent of lands allotted in severalty to the
members of certain tribes in Indian Territory, provides that, if an in
testate leaves neither husband, nor wife, nor issue, his estate shall go
to his parents, and, if his parents be dead, shall be disposed of in the
same manner as if they, or either of them, had outlived the intestate and
died in the ownership and possession of the portion thus falling to their
share, or to either of them, and that "children of the half blood shall
inherit equally with children of the whole blood," Held, that the word
"children," as so used, should be construed as meaning "kindred," and
that, tinder such provision, where an Indian woman, whose parents were
dead, died unmarried and without issue, but leaving a half-brother, he
inherited her land, to the exclusion of her uncles and cousins.

In Error to the United States Court of Appeals in the Indian Terri
tory.

For opinion below, see 69 S. W. 9U.
This suit was brought in the United States Court for the Northern District

of the Indian Territory by George W. Finley, Alfred F. Barnes, Estella Sta
ton, Mabel Staton, and Claudie Staton against Joseph Abner for the parti
tion of a tract of land. The plaintiffs claim to be the owners of an undivided
one-half of the property, and concede to the defendant the ownership of the
remaining interest. All of the parties claim title through one Edith Abner,
to whom, as an Indian, the land had been allotted and patented by the United
States, and who died intestate in April, 1890, without husband, or issue, or
other kin nearer than her half-brother. 'l'he common father of the defend
ant, Joseph Abner, and the deceased Edith, was Dennis W. Abner. His first
wife was the mother of Joseph; his second wife was the mother of Edith.
He outlived both wives, and, dying, left surviving him his only children, Jo
seph and Edith, half brother and sister. The plaintiffs were uncles and cou
sins of Edith Abner on the side of her deceased mother. By one of the acts
of Congress providing for the allotment in severalty of lands to Indians of
the tribe and class to which Edith Abner belonged, the laws of Kansas were
adopted as furnishing the rules with respect to the descent and partition of
such lands. Act Feb. 8, 1887, 24 Stat. 389, c. 119, § 5. The provisions of those
laws, pertinent to this case, are found in sections 20, 21, and 29 of the act con
cerning descents and distributions (Gen. St. Kan. 1889, c. 33), and they are as
follows:

"Sec. 20. If the intestate leave no issue, the whole of his estate shall go
to his wife; and if he leave no wife nor issue, the whole of his estate shall
go to his parents.

"Sec. 21. If one of his parents be dead, the whole of the estate shall go to
the surviving parent; and if both parents be dead, it shall be disposed of in
the same manner as if they, or either of them, had outlived the intestate and
died in the possession and ownership of the portion thus falling to their
share, or to either of them, and so on through ascending ancestors and their
issue."

"Sec. 29. Children of the half blood shall inherit equally with children of
the whole blood. Children of a deceased parent inherit in equal proportions
the portion their father or mother would have inherited, if living."

The claim of the plaintiffs is that upon the death of Edith Abner, both of
her parents being dead, one half of her estate went through her father, and
thence down to Joseph Abner, the defendant, and the other half went through
her mother to her mother's parents, and, they being also dead, thence down
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to bel' uncles and cousIns as the sole heirs of bel' maternal grandparents, as
wen as the sole heirs of her mother. Joseph Abner relies upon section 21
and the first clause of section 29, supra, and claims that in virtue of the pro
visions of the latter he occupies the position of a brother of the fuU blood.
He also contends that, as their common father survived the mother of Edith,
no inheritance could be traced through the latter, and that he, as the sole
heir of the father, takes the entire estate. The cause was submitted upon
the pleadings and an agreed statement of facts, and resulted in a judgment
for the defendant. ~'he judgment was affirmed by the United States Court
of Appeals for the Indian Territory (69 S. W. 911), and is now before this
court for review.

S. C. Fullerton and Geo. B. Denison, for plaintiffs in error.
D. W. Talbot and W. H. Kornegay, for defendant in error.

Before SANBORN, THAYER, and HOOK, Circuit Judges.

HOOK, Circuit Judge, after stating the case as above, delivered
the opinion of the court.

If Joseph Abner, in respect of capacity to inherit from his deceased
half-sister, sustained to her a relation equivalent to that of a brother
of the full blood, the conclusion necessarily follows that under the
laws of Kansas he takes the entire estate. In the matter of inheritance~

a full brother or sister of an intestate takes precedence of uncles and
cousins. The crucial question, therefore, is whether a half-brother
possesses the inheritable quality of a brother of the full blood. The
first clause of section 29 of the Kansas act concerning descents and
distributions provides that "children of the half blood shall inherit
equally with children of the whole blood." We must agree with
counsel that this provision is somewhat obscure, and that the terms
employed do not clearly indicate the legislative intent. If the word
"children" is to be taken in the sense of "offspring" or "issue of the
body," it is difficult to perceive how, in the very nature of things,
there could be children of the half blood. Every child is of the full
blood of both of its parents. No child can be of the half blood of
either of its parents. If a man has been twice married, both wives
bearing children to him, those of the first wife are her children of the
full blood, but are not of the blood at all of the second one, and so
of the children of the second wife. But all of the children are of
the full blood of their common father. The phrase "of the half blood"
necessarily signifies that the consanguinity is collateral, rather than
lineal. The term "children" was not happily chosen for use in connec
tion with collateral kinship, but such an ambiguity or inaptness of
words will not justify us in ignoring the force and effect of the clause}
when properly construed. It is presumed that every provision was
intended to serve some definite purpose. The intent of a statute is its
vital, living spirit, and it is the duty of courts, when called upon, to
ascertain and give effect to such intent, if possible, having due regard
to the language in which it is expressed. In the performance of this
duty it is sometimes helpful and always proper to consider the condi-
tions which led to the enactment. .

By the common law of England kindred of the half blood were
wholly excluded from inheritance, even though such exclusion re
sulted in an escheat of the estate to the crown. The manifest harsh-
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ness of this rule, and the weakening of the ancient doctrine of feudal
tenure out of which it grew, led to a modification by an act of Parlia
ment; and, in the spirit of departure from the old institutions, laws
have been enacted in nearly all, if not all, of the states of this coun
try, placing kindred of the half blood, in respect of their inheritable
capacity, wholly or partly in the class of those of the whole blood.
In some states a distinction is made between property acquired by
inheritance and that acquired by purchase, the old rule being retained
as to the former; in other states a distinction is made between personalty
and realty. In some the kindred of the half blood are given a fractional
interest in comparison with that which is given to those of the whole
blood; and in other states all differences in capacity to inherit are
wholly abolished. Gardner v. Collins, Fed. Cas. No. 5,223; Id.,2 Pet.
58, 7 L. Ed. 347; Stone v. Doster, 50 Ohio St. 495, 35 N. E. 208;
Baker v.. Chalfant, 5 Whart. 477; Appeal of Lynch, 132 Pa. 422, 19
Atl. 281; Oglesby Coal Co. v. Pasco, 79 Ill. 164; Moore v. Abernathy,
7 Blackf. 442; Armington v. Armington, 28 Ind. 74 ; Clay v. Cousins,
I T. B. Mon. 75; Petty v. Malier, IS B. Mon. 591; Keller v. Harper,
64 Md. 74, I Atl. 65; Larrabee v. Tucker, II6 Mass. 562; Rowley v.
Stray, 32 Mich. 70; Fatheree v. Fatheree, I Walk. 3II; Prescott v.
Carr, 29 N. H. 453, 61 Am. Dec. 652; Deadrick v. Armour, IO Humph.
588; Chaney v. Barker, 3 Baxt. 424; Marlow v. King, 17 Tex. 177;
Stark v. Stark, 55 Pa. 62.

It is worthy of note in this connection that the only provision in the
entire body of the laws of Kansas directly touching this subject is
contained in the clause under consideration. Upon a view of the an
cient rule and the prevailing departure therefrom, we can have no
doubt that in its enactment it was the purpose to follow the trend of
modern legislation, and consequently that its effect is to permit kin
dred of the half blood to inherit equally with those of the full blood;
the term "children" being construed as meaning "kindred." This be
ing true, what is the result? Joseph Abner is placed in the position
of a full brother of the intestate. The law says, in effect, that he
shall inherit equally with a brother of the full blood. There is no
ambiguity in the measurement of the interest which he would take in
that capacity. Larrabee v. Tucker, supra. As a full brother of the
intestate, Joseph Abner would take the entire estate of the intestate,
to the exclusion of her uncles and cousins. Being a half-brother,
with equal rights of inheritance, the same result naturally follows.
It is suggested that by this construction effect is not given to the
second clause of the same section, which provides that "children of
a deceased parent inherit in equal proportions the portion their father
or mother would have inherited, if living," and that a proper applica",
tion of this clause to the case in hand would permit of the inheritance
of the plaintiffs as heirs of the mother of the intestate. The purpose
of this second clause was to apply a limited rule of representation per
stirpes to an appropriate state of facts pertaining to collateral inher
itance in cases of intestacy; but there is no condition in the case before
us which authorizes the use of the rule. We have, instead, a near rela
tive, who is clothed with all of the rights of a brother, and who, un
der the law, is entitled to take the entire estate. The existence of a
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half-brother of the intestate, possessing the inheritable quality of a
brother of the full blood, necessarily precludes an ascent along the
ancestral line for the discovery of uncles and cousins, as is authorized
by the twenty-first section of the same act. Whenever, in the plan of
descent and distribution prescribed by law, there is found a person
who possesses the right to take the entire estate of an intestate, the
provisions applying to those who are more remote in relationship be
come of no moment. These conclusions render it unnecessary to con
sider the effect upon the rights of the parties to the suit which might
under different conditions flow from the fact that the common father
of Joseph Abner and the intestate survived her mother, through whom
the plaintiffs claim.

The judgment will be affirmed.

LEIGHTON v. KENNEDY.

(Circuit Court of Appeals, First Circuit. April 14, 1904.)

No. 502.

1. BANKRUPTCY-AsSIGNMENT OF CLAIMS-EFFECT.
Within four months prior to the filing of a petition praying that the

person against whom the petition was brought should be adjudged a
bankrupt, the alleged bankrupt had made a general assignment for the
benefit of creditors to one M. M., prior to the filing of the petition, pur
chased the claims of 12 creditors, which were nonnegotiable choses In
action, under such circumstances that the alleged bankrupt might have
claimed that the purchases were in his interest. Afterwards, and a few
days before the filing of the petition, M. assigned each of said .claims to
a stranger, with the purpose of keeping alive 12 different claims in the
hands of 12 different supposed creditors, so that the same might be
enumerated as outstanding creditors with reference to any such petition.
Held, that the claims so purchased merged in M., so as to become a
single claim in equity, or are to be regarded as extinguished; that, in
either case, the several persons to whom the claims were assigned ac
quired no equities superior to those of M., as the claims were non
negotiable choses in action; and that the attempt by M. to create the
condition described with reference to enumeration of creditors was an
attempt to defeat the scheme of the statutes in bankruptcy, and therefore,
in any view, noneffectual.

2. SAME.
Within four months prior to the filing of a petition praying an adjudi

cation in bankruptcy of the person against whom the petition was filed.
the alleged bankrupt made an assignment for the benefit of creditors to
M. M., within a few days prior to the filing of the petition, purchased with
funds of the assigned estate several claims against the alleged bankrupt
belonging to creditors who had not assented to the assignment; and
thereafter, before the filing of the petition, M. executed formal assign
ments of each of said claims to a stranger, without receiving any con
sideration therefor. Held. that the claims, if not extinguished through
the purchase by M., were by that purchase put under the control of the
alleged bankrupt, who held the residuary interest in the assigned estate,
and so continued, and therefore must be rejected in computing the enu
meration of outstanding creditors with reference to such petition.

Appeal from the District Court of the United States for the District
of l\hssachusetts.

129 F.-47
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John J Ryan (Pingree & Ryan, on the brief), for appellant.
Frederick P. Cabot (H1;lrlburt, Jones & Cabot, on .the brief), for ap

pellee.

Before COL;!' and PUTNAM, Circuit Judges. and ALDRICH,
District Judge.

PUTNAM, Ci~cuit Judge. In this case the appellant, Leighton,
was adjudicated a bankrupt by the District Court for the District of
Massachusetts, and thereupon he seasonably appealed to us. The case
turns on the construction, application, and force of the following pro
vision in paragraph "b" of section 59 of the bankruptcy act approved
on July I, 1898, c. 541, 30 Stat. 561, 562 [V. S. Compo St. 1901, p.
3445] :

"Three or more creditors who have provable claims against any person,
which amount in the aggregate, in excess of the value of securities held by
them, if any, to five hundred dollars or over, or if all of the creditors of such
person are less than twelve in number, then one of such creditors whose claim
equals such amount may file a petition to have him adjudged a bankrupt."

A single creditor (Kennedy), who is the appellee, filed on March 28,
1903, a petition in due form, praying that Leighton might be adjudged
bankrupt. He alleged that Leighton's creditors were less than 12.
Leighton answered, denying this allegation, and prayed that the peti
tion be dismissed. On February 20, 1903, Leighton, being admittedly
insolvent, made a general assignment for the benefit of his creditors
to one Walter J. Martin. A portion of the creditors came into the as
signment, the details as to which ones it is not necessary to state.
Twelve of Leighton's creditors who had not come in, on March 12,
1903, as~igned their claims to Martin, receiving in payment therefor
checks signed by him as assignee. The assignments to Martin were in
writing, and in form to him individually; that is, without describing
him as assignee, or disclosing on their face anything to show that he
obtained them other than in his individual capacity. It appears that at
the time these assignments were taken Martin had on deposit to his
credit as assignee a certain amount of cash, and on the same day bor
rowed other amounts, which were credited to him as assignee, and pre
sumably added to his deposit as such. These sums were borrowed, as
the case states, for the purpose of aiding him in making payments to
the creditors. Subsequent to the petition in bankruptcy the larger por
tion of the sums so borrowed were paid by Martin by his checks as as
signee, but this cannot be regarded as a material fact.

The case contains the following statements agreed to by the parties
to the controversy:

"The twelve accounts assigned as aforesaid to Martin were, on March 24,
1903, assigned by said Martin to twelve different persons, who respectively
paid to Martin for the several accounts the same amount that Martin had
paid for the respective accounts."

"The purpose of Martin and his assignees in making and taking these assign
ments of March 24, 1903, from Martin, was to keep claims enough alive to
prevent a single creditor from maintaining a creditor's petition in bankruptcy
against said Albert Leighton, and to prevent these claims from merging in
hi~self, and to exclude the possibility of his being counted as only one cred
itor in case of bankruptcy proceedings against said Leighton."
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It will be noticed that these assignments from Martin were only four
days before the petition in bankruptcy was filed. They were in writing;
so that if, after the claims had merged in Martin, he could lawfully
reassign them, and they were capable of being severed, each of the
various persons to whom the assignments were made became, for ordi
nary purposes, a creditor of Leighton, not only in equity, but at law,
as will be seen by the extract from the Massachusetts statutes which
we will hereafter make. The parties further agreed as follows:

"Eight claims against said Leighton, aggregating less than $200, and being
all but seven of the other claims against Leighton which had not assented in
writing to the assignment, were assigned by the holders thereof, creditors of
Martin, to different persons for a similar purpose, of which both assignors
and assignees were cognizant; but the consideration therefor was furnished
by checks drawn by Martin as assignee, under said assignment, on the said
bank account hereinbefore described."

Also as follows:
"Unless the above-mentioned twelve claims assigned on March 24, 1903, by

Martin, or unless the eight claims assigned for a similar purpose, the consid·
eration for which was paid by Martin as aforesaid, are counted in determining
the number of creditors, there were less than twelve creditors at the date of
the filing of the bankruptcy petition."

As under an assignment for the benefit of creditors the assigning
debtor retains the benetifial interest in the residue of the property, when
there is any, and 'in eqmty controls it, and as the assignee under such a
dced bears trust relations to the debtor as well as to the creditors, it
follows that whatever may have been the form of the transactions
which resulted in the assignments of various debts to Martin, or to the
persons designated by him who paid no consideration therefor, it was
at the option of the debtor, Leighton, to ratify Martin's transactions
in these respects, and accept the benefit thereof. To the time when the
petition in bankruptcy was filed Leighton had not repudiated them;
so that, for this case, all the debts thus assigned must be held to have
been extinguished by payments from his assets, or on his account. The
only alternative would be to hold that Leighton even then retained the
right of affirming or rejecting, thus leaving him at his option to play
fast and loose with reference to proceedings in bankruptcy, which, of
course, could not be permitted. Therefore, according to the settled
practice in bankruptcy, those debts are not to be counted in computing
the outstanding creditors with reference to the number required to unite
in an involuntary petition. Bump's Bankruptcy (10th Ed.) 439. This,
of course, would not prevent these creditors from surrendering, after
an adjudication in bankruptcy, the cash received by them as unlawfui
preferences, and from proving their debts. Neither, according to the
well-settled practice in bankruptcy (Bump's Bankruptcy [10th Ed.]
439), would it prevent them from uniting in an involuntary petition,
and counting as creditors accordingly, unless the petition was based on
preferences given them. These propositions together work out an
equitable result; while, if preferred creditors should be counted against
an involuntary petition, they could, by merely sitting still, give effect
to preferences illegally received, and defeat the purposes of the bank
ntptcy statutes. We find nothing in the present legislation which con-
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travenes these rules of pradice, although they were settled under previ
ous statutes. The decisions cited in behalf of Leighton for the most
part fail to meet these points, and, if to any extent they do not so fail,
they are not of sufficient authority to change the previous practice.

Of course, like all other purchasers of nonnegotiable choses in action,
the parties who acquired the 12 claims from Martin took them subject
to all equities, and therefore to this option on the part of the debtor.
In this particular case this is emphasized because, in view of the fact
that they and Martin united for the purpose stated in the record, they
must be held cognizant of the true condition of affairs. Therefore.
for fundamental reasons, these debts cannot be enumerated under para
graph "b" of section 59 of the act of July I, 1898.

The eight claims which were, by Martin's procurement, assigned to
different persons who paid no consideration therefor, are also subject
to further observations which easily dispose of them. Unless regarded
as discharged from the assigned assets of Leighton in the manner we
have stated, they belonged in equity to Martin; and the interests of the
several persons to whom they were nominally assigned were unsubstan
tial, and not cognizable in bankruptcy proceedings, which, as we have
several times held, are governed by equitable rules. It is the settled
practice in the United States in bankruptcy that choses in action which
have been assigned before a petition is filed are to be proved by the
assignee as being the substantial party in inter~t. Bump's Bankruptcy
(10th Ed.) 638. It is clear, as ruled in Sanausky v. First National
Bank, 23 Wall. 289, 23 L. Ed. 155, that a proceeding in bankruptcy,
from the time of its conunencement to its final settlement, is one suit.
The rule is universal in all litigation except suits at law, whether in
equity or admiralty, and therefore in bankruptcy, which is analogous to
equity, that interveners come in in the names of the substantial owners
of claims, whether they be the original holders or assignees. Conse
quently, so far as these eight claims are concerned, there was, at the
time the petition in bankruptcy was filed, in the best view of the case for
Leighton, only a single creditor.

In addition to this, after the purchase by Martin, the claims, if not
extinguished, were under the control of Leighton, who had the resid
uary interest in the estate assigned to Martin, and in whose behalf the
latter was subject to a trust, as we have already explained. The rea
sons why these claims should not count are therefore multiple; and in
any view of the policy of the bankruptcy statutes, and of the necessity
of an honest administration thereof free from improper control or in
fluence, they must be rejected in computing the number of outstanding
creditors under section 59b of the act of July I, 1898, which we have al
ready quoted.

With reference to these particular claims, we observe nothing in
the transaction which could be said to clearly operate in violation of
the policy of the Bankruptcy Statutes. If we could assume that they
are to be regarded as outstanding debts, the condition was not changed
by the assignments made in connection with them, because prior
thereto there were eight creditors, and there was. therefore, no unlaw
ful purpose contemplated in the endeavor to maintain that same num
ber. As to the twelve claims. however, the condition was entirely dif-
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ferent. Either on the assignments of these claims to Martin they were
extinguished, as we have said, or they all merged in Martin, so that he
became in equity a single creditor, and, under the Revised Laws of
Massachusetts of 1902, c. 173, § 4, a single creditor at law. This
reads as follows:

'''I'he assignee of a non-negotiable legal chose in action which has been as
signed in writing may maintain an action thereon in his own name."

The subsequent assignments by him constituted an attempt to cre
ate artificially a new condition for the specific purpose, assented to by
all involved, of defeating the carefully prepared scheme of the bank
ruptcy statutes with reference to the subject-matter which this proceed
ing concerns. An attempt to create such a condition, and thus by
indirect methods to defeat the scheme of the statute, is unlawful and
void, and so clearly so that we need not elaborate the proposition. It
is true that there is a class of cases, like In re Strachan, 3 Biss. 181,
Fed. Cas. No. 13,519, where, as the result of an ineffectual effort to
adjust the affairs of a debtor by voluntary agreement among creditors,
the enumeration with reference to proceedings in bankruptcy has been
disturbed; but those disclose an honest purpose which the law does not
discourage. On the other hand, the present appeal exhibits in connec
tion with the 12 claims no intention of bringing about a voluntary ad
justment of Leighton's affairs, but only a purpose, by an artificial array
of numbers, to bar the petitioner, Kennedy, from his statutory right,
and so no purpose whatever except that of defeating the scheme
of the statute. Therefore there is no basis for its approval by a judicial
tribunal.

We do not forget that prior to the later statutes in reference to
the jurisdiction of the Circuit Courts it was admissible for citizens of
different states to acquire property by absolute title although the pur
pose thereof was to establish jurisdiction in the federal courts; nor do
we forget that a gift made for a like purpose to South Dakota was ac
cepted by the Supreme Court as vesting it with jurisdiction against
North Carolina. South Dakota v. North Carolina, 192 U. S. 286, 24
Sup. Ct. 269, 48 1. Ed. -. Neither do we forget that under the prior
bankruptcy statutes it was held by at least one District Court that it
was legitimate to purchase claims for the purpose of securing the
statutory amount required for the bringing of an involuntary petition.
In re \Voodford and Chamberlain, 13 Nat. Bankr. R. 575, Fed. Cas.
No. 17,972. But these attempts to invest courts with jurisdiction were
not reprehensible in the sense in which the contrivance at bar was so,
in that the latter looked to forcing the petitioner out of the bankruptcy
courts, and to depriving him of the right which the statutes carefully
sought to secure him; and it should be understood that we do not in
tend to cover by this decision anything except with regard to the pre
cise facts before us.

The decree of the District Court is affirmed, and the appellee will
recover his costs of appeal.



742 129 FEDERAL REPORTER.

UNITED STA'l'ES v. MASON.

(Circuit Court of Appeals, First Circuit. February 24, 1904.)

No. 500.

1. l<'EDERAL CouRTs-CLERKs-FEEs COI,LECTED.
Moneys in the hands of the clerk of a federal district court are the

property of the government, subject only to the payment of his personal
compensation and necessary office expenses, inciuding clerk hire.

2. SAME-BANKRUPTCy-BLANKS-PRINTING.
Where a federal district judge decided that bankruptcy f.orms were

reasonably necessary for the proper administration of justice in order
to insure uniformity, and thereupon ordered the District Court clerk
to have certain approved forms printed and distributed, and to pay for
the same from the receipts of his office, the printing of such forms, in
so far as they were to be used for records by referees, etc., could not be
regarded as stationery or a necessary expense of the clerk's office, with
in Rev. St. U. S. § 833 [U. S. Camp. St. 1901. p. 642]. authorizing clerks
of the district courts to retain from the fees of their office all necessary
expenses thereof, but the clerk was entitled to pay, as a "necessary ex
pense," for the printing of such portion of the forms as were necessary
to inform the referees, etc., of the forms adopted by the court.

In Error to the District Court of the United States for the Dis
trict of Massachusetts.

William H. Garland, Asst. U. S. Atty., and Henry P. Moulton, U.
S. Atty.

William A. Pew, Jr., for defendant in error.
Before COLT and PUTNAM, Circuit Judges, and BROWN, Dis

trict Judge.

PER CURIAM. This is a writ of error to review the judgment
of the District Court in an action upon the official bond of the clerk
of the District Court of the United States for the District of Massa
chusetts. The case was submitted to the District Court upon an
agreed statement of facts, supplemented by the testimony of Mason,
the defendant. It is agreed:

"That, while acting in the capacity of clerk of said court, defendant pur
chased. or caused to be printed. by order of the court, certain blank forms,
to be used by the referees and clerk in bankruptcy; said forms being adopted
and approved by the honorable judge of this court for the purpose of se
curing uniformity in the various forms used in the court of bankruptcy. and
for the convenience of the court in considering the return made to it by the
referees, and in dealing with matters of bankruptcy. That said court decided
that said forms were reasonably necessary for the proper administration of
justice, and ordered the clerk to cause the same to be printed and distributed,
and to pay for the same from the receipts of the clerk's office."

The amount in question is $41 I.I4, the government having aban
doned its contention as to all other items.

The moneys in the hands of the clerk are the property of the gov
ernment, subject only to the payment of his personal compensation
and his necessary office expenses, including necessary clerk hire.
'fhe clerk is the collecting agent for the government. Bean v. Pat
terson, 110 U. S. 401, 4 Sup. Ct. 23, 28 L. Ed. 190. His duties as
collecting agent are prescribed by statutes governing an officer of
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a court of the United States. United States v. Hill, 123 U. S. 681,
8 Sup. Ct. 308, 31 L. Ed. 275. By section 833, Rev. St. U. S. [D. S.
Compo St. 19°1, p. 642], it is provided that he shall make to the At
torney General returns of the fees and emoluments of his office, and
of all the necessary expenses of his office. By section 844, Rev.
S1. D. S. [D. S. Compo S1. 1901, p. 647], he is required to "pay into the
treasury, or deposit to the credit of the Treasurer, as he may be
directed by the Attorney General, any surplus of the fees and emol
uments of his office, which said return shows to exist over and
above the compensation and allowances authorized by law to be re
tained by him."

To entitle the clerk to credit for the items disallowed, authority
must first be found in the statutes. That "necessary office expenses"
may be allowed as a proper credit appears from section 833 and sec
tion 839, Rev. St. D. S. [U. S. Compo St. 1901, p. 645]. Passing
the questions which arise from the statement that the expense was
incurred without previous authority from the Attorney General, we
will consider whether the expenditures can be regarded as for neces
sary expenses of the clerk's office. In this connection, we may con
sider the facts that the court ordered the blanks that they might be
used by the referees and clerks in bankruptcy; that the forms were
adopted and approved by the district judge for the purpose of se
curing uniformity in the various forms used in the court of bank
ruptcy, and for the convenience of the court in considering the re
turn made to it by the referees and in dealing with matters in bank
ruptcy, and that the District Court decided that said forms were
reasonably necessary for the proper administration of justice; and
that an of these blanks, after being fined out, were returned to the
clerk, and ultimately became a part of the record of the court in
bankruptcy cases, and were the only record.

To regard this expenditure merely as for stationery would be a
narrow view. The printed blanks were for the use of the referees,
not as mere stationery, but were also directions to them in fulfining
their duties as officers of the bankruptcy court in making up the
judgments of the bankruptcy court and its records.

That the most practical means to give instructions to a large num
her of referees in different parts of the district, to hold them to uni
formity in methods, and to provide for orderly and convenient rec
ords of the court, was to issue sample forms, adopted and approved
by the court, is obvious. To one at all familiar with bankruptcy
procedure, it is evident that the preparation of practical blanks in
volves much more than the promulgating of an ordinary rule of
court. The practical way to ten the referees and clerk what to do
was not by mere pen-written orders, but by preparing sample blanks
with the aid of a printer, who could provide suitable type, and suita
ble spaces for entries and for signatures, and make a sufficient num
ber of duplicates. An these matters of form, size, and arrangement
were most important, and were under the control of the District
Court. The purpose of the order was to enable the court to do
bankruptcy business in an orderly and proper manner, not to pro
vide stationery for referees.
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What was done comprehended, in substance, three things: The
issuance, through the clerk, of directions of the judge to the ref
erees; the provision of blank forms for the use of referees, which
blanks, when filled, subsequently became the records of the bank
ruptcy court; and the provision of stationery for the use of referees.
So far as the blanks are to be regarded as stationery, it was sta-;
tionery for the use of referees, and not for the use of the clerk. So
far as the blanks were for records, we think they cannot be regarded
as for the use of the clerk, or their printing as a necessary expense
of his office, within the meaning of the statute. By reference to
Bankruptcy Act, §§ 39,42 (Act July I, 1898, c. 541,30 Stat. 555, 556,
557 [U. S. Camp. St. 19°1, pp. 3436, 3437], it will be seen that the
duty of making up such portions of the record as were made upon
blanks furnished to referees is not a duty of the clerk,but of the ref
erees, who are officers whose duties are defined by statute. By
General Orders in Bankruptcy, § 35, pars. 2, 4 (89 Fed. xiii, xiv, 32
C. C. A. xxxiv), it appears that the Supreme Court has so inter
preted the bankruptcy act as to permit the reimbursement of the
referees for necessary expenses out of particular estates. Branden
burg on Bankruptcy (3d Ed.) c. 62. Provision being made for ex
penses incident to the office of referees, such expenses cannot be re
garded as necessary expenses of the clerk's office. The only aspect
in which the furnishing of such blanks can be regarded as within the
duties of the clerk is that it was a communication to the referees of
forms adopted and approved for the regulations of referees.

The United States attorney urges that:
"If the court desired to secure uniformity in returns of referees in bank

ruptcy cases, he might have prescribed a form, and have directed the clerk to
send it to the various referees thronghout the district."

For reasons before stated, we are of the opinion that it cannot be
said that the printing of sample forms for this limited purpose was
not a necessary expense of the clerk's office. While it is true that
it might have been possible for a clerk, with pen and ruler, to make
by hand a sufficient number of copies, the inconvenience of doing
so amounted to a practical necessity for printing, in order to carry
out the directions of the court. It cannot be said, as a matter of
lav.r, that printing either by rubber stamps or by machine presses
can in no instance be a necessary expense of the clerk's office.

As the case comes before us, the only objection properly made by
the United States to the allowance of the item of $41 I.I4 is that it
was not disbursed for "necessary office expenses." For the reasons
that we have shown, evidently a portion of it was not for such ex
penses; and, as all the circumstances under which the expenditures
were made are open on this record, we hold, for the reasons stated,
that for such portion the United States is entitled to recover on the
bond in suit. But under the assignment of errors, so much of the
item of $411.14 as was for "necessary office expenses," on the prin
ciples we have stated, cannot be recovered by the United States, and
this independently of whether the work was done with the pen and
ruler or by printing. vVe say "under the assignment of errors," he
cause clearly none of them properly raises any distinct question un-
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der the regulations of any of the departments, and all of them g? to
the merit.s of the expenditures, without regard to any regulat~on.
This is true of the fourth assignment, which contains the expressIOn,
"without the authorization of the Department of Justice or of any
express provision of law," since it also contains the words, "for the
purchase of supplies not required for use in the administration of his
office as such clerk." The assignment of errors concludes with a
sweeping paragraph, but this, of course, is limited by the context.
Therefore, so far as the expenditures in dispute were actually for
"necessarv office expenses," they should be allowed. As the record
stands be'fore us, we cannot, of course, ascertain how much of the
item of $41 I.I4 should be appropriated to them, if any.

The judgment of the District Court is reversed, and the case is
remanded to that court for further proceedings in accordance with
our opinion passed down this day, and neither party recovers costs
on appeal.

CLARK v. PIDCOCK.

(Circuit Court of Appeals, Third Circuit. May 2, 1904.)

No. 27.

BANKRUPTCy-CIRCUIT COURTS OF ApPEAIr-JURISDICTION-PETITION FOR
REVIEW.

Under Bankr. Act July 1, 1898, c. 541, § 24b, 30 Stat. 553 [D. S. Compo
8t. 1901, p. 3432], providing that the several Circuit Courts of Appeal
shall have jurisdiction in equity to revise in matters of law the proceed
ings of the several inferior courts of bankruptcy within their jurisdic
tion, which power shall be exercised on due notice and petition by the
party aggrieved, where, after a bankrupt's estate has been closed with
ont appointment of a trustee for the reason that the schedule showed
no assets, an assignee of a judgment creditor who alone proved his claim
applied to have the estate opened on the ground that the bankrupt had
assets which he had fraudulently conveyed, on which petition the court
discharged a restraining order and refused an injunction to prevent a
further transfer of the assets, but appointed a trustee, such petitioner
was a party aggrieved, and was therefore entitled to prosecute a peti
tion for review of such order.

2. SAME-TRUSTEES-ApPOINTMENT.
Where, at the first meeting of creditors of a bankrupt, called by the

referee on November 21, 1899, no creditors were present and no trustee
was appointed, and petitioner's assignor was the only creditor who
proved his debt, it appearing that there were no assets, and on January
28, 1902, the referee made his final report, reciting that the bankrupt's
estate had been fully administered so far as it had been referred to him.
and that it was closed, the fact that more than a year elapsed thereafter
before such creditor's petition for the appointment of a trustee was filed,
which showed that the bankrupt had died leaVing assets fraudulently
transferred, did not deprive the court of jurisdiction to open the pro
ceedings and appoint a trustee under Bankr. Act July 1, 1898, C. 541, §

~ 1. Appeal and review in bankruptcy cases, see note to In re Eggert, 43
C. C. A. 9.
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44, 30 Stat. 557 fU. S. Compo St 1901, p. 3438], providing that, if credit
ors of a bankrupt shall not appoint a trustee at their first meeting the
court shall do so.

Appeal from the District Court of the United States for the District
of New Jersey.

George H. Large, for appellant.
R. L. Lawrence, for appellee.

Before ACHESON, DALLAS, and GRAY, Circuit Judges.

GRAY, Circuit Judge. The petition in this case was filed under sec
tion 24b of the bankruptcy act of 1898 (Act July I, 1898, c. 541, 30 Stat.
553 [U. S. Compo St. 1901, p. 3432]), and seeks the revision in matter
of law of an order appointing a trustee in bankruptcy, made by the Dis
trict Court of the United States for the District of New Jersey, on the
J 3th day of April, 1903, in the matter of James N. Pidcock, bankrupt.

James N. Pidcock was adjudicated a bankrupt on October 27, 1899,
on the filing of his petition in voluntary bankruptcy. The said petition
and the schedules filed therewith under oath, show no assets, but debts
amounting to upwards of $3°0,000.

On the 31st day of October, 1899, an order of reference was made to
one of the referees in bankruptcy, who, on the 6th day of November, A.
D. 1899, called the first meeting. of the creditors of the said James N.
Pidcock, bankrupt as aforesaid, to be held in Flemington, N. J., on the
21st day of November, 1899. At the said time and place, the first
meeting of creditors was held by the referee, and no creditor appearing
or being represented thereat, the referee ordered "that no trustee of
the estate of the said James N. Pidcock, bankrupt as aforesaid, be ap
pointed."

In the list of creditors of the said bankrupt, as shown in the schedules
filed by him, as aforesaid, is the name of Daniel W. Kleinhaus, for the
sum of $329.97, the amount of a certain judgment recovered by said
Kleinhaus against said Pidcock. On the 5th day of December, 1899,
the said Kleinhaus duly filed his proof of claim against the estate of
the said bankrupt with the referee, and the same was allowed and is
now on file with the papers in the case.

On or about the 17th day of December, A. D. 1899, the said Pidcock,
bankrupt as aforesaid, died, without having filed his petition for a dis
charge in bankruptcy, and on the 2d of February, 1903, letters of ad
ministration were granted unto Harriet G. Pidcock, widow of the said
James N. Pidcock, deceased, by the surrogate.

On July 9, 1900, the referee made the following certificate:
"I hereby certify that said Pidcock was adjudged a. bankrupt on the 27th

day of October, 1899.
That the schedules filed herein disclose no assets, nor have any assets come

to the hands of the trustee.
'rhat 1 have rendered all the .services required to be rendered to the present

time.
That tbis matter has been closed so far as the payment of fees is con

cerned lmder the authority of rule 18 of this court.
Dated JUly 9th, 1900. Frederick W. Leonard,

ltefcl'ce in Bankruptcy."
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On January 28, 19°2, the said referee made tlie following report:
"In the District Court of the United States, for the District of New Jersey.

In th~ Matter of James N. Pidcock, Bankrnpt. In Bankruptcy.
I, Frederick W. Leonard, referee in bankruptcy in charge of this matter,

do hereby make my final report as follows: The estate of said bankrupt has
been fully administered to my satisfaction, and so far as the same has been
referred to me it has been closed.

I herewith file my book of record of proceedings herein and all papers filed
with me.

Dated Newark, N. J., .Tanuary 28th, 1902.
Respectfully submitted, Frederick W. Leonard,

Referee in Bankruptcy."

On March 31, 1903, the petition of one Harrison P. Lindabury was
filed in the District Court, in which the petitioner, after stating the
foregoing facts, all of which appear of record, further states that by
a certain deed of assignment bearing date the 11th day of March, A. D.
1903, made and executed by the said Daniel W. Kleinhaus, the judg
ment recovered by the said Daniel \V. Kleinhaus against the said
James N. Pidcock, bankrupt as aforesaid, was assigned and transferred
unto the petitioner, who now holds the same and offers to produce the
same whenever required so to do; that by said deed of assignment, the
said petitioner became subrogated to all the rights and privileges of
the said Kleinhaus against the estate of the said bankrupt "acquired by
virtue of the proof of claim filed by the said Kleinhaus, as above recited,
or otherwise"; that no part of the said judgment has ever been paid
to the said Kleinhaus, or to the petitioner, but that the whole of said
sum, with interest thereon from February 20, 1894, still remains due
and unpaid and owing to the said petitioner from the estate of the said
bankrupt, as aforesaid.

The petitioner then states that by the schedules filed by the said bank
rupt, it appears that the total liabilities of the said bankrupt amounted
to the sum of $373,537.01, and that the said bankrupt had no property
or assets of any kind or description. The petitioner, then, upon in
formation and belief, states that the petition and schedules filed in the
District Court, as aforesaid, by the said bankrupt, did not truly repre
sent the property and assets of the said bankrupt, "but that they were
and are false, fraudulent and misleading," and were made and filed by
said bankrupt with the intent to defraud his creditors.

The petitioner then proceeds to set out and specifically describe vari
ous properties, choses in action, bonds, stocks, and securities, which the
said bankrupt has, he avers, "falsely, fraudulently and willfully con
cealed and withheld from the said petition and schedules filed as afore
said, with the intent and for the purpose of defrauding his creditors,"
and further, that the said bankrupt conveyed his property to his three
sons and a daughter, who, with others, are charged with the intent to
conceal the same from his creditors, and in fraud of the bankrupt law.
These alleged fraudulent transactions are set out specifically and in
detail, and affidavits tending to support the same are filed with the said
petition.

The petition further alleges that the said Kleinhaus never knew of the
fraudulent practices and perjuries alleged to have been committed by
the said Pidcock, and that he had no knowledge which would lead him
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to suspect them, and the petitioner charges and avers that such in
formation had recently, within the then past few weeks, come to his
knowledge, and that neither he nor Kleinhaus had been guilty of any
laches or undue delay in filing the said petition, having moved therein
as s?on as the counsel could prepare the proper moving papers and affi
davlts.

,'It .The petition then concludes as follows:

- "That this matter should, therefore, the premises consIdered, be reopened
and the said adjudication set aside and for nothing holden if it shall be
made to appear that the said James N. Pidcock, bankrupt as aforesaid, was
not insolvent, or be re-l'eferred to one of the referees of this honorable court
if It shall be made to appear that the said James N. Pidcock, bankrupt as
aforesaid, had assets and property which he fraudulently concealed and with
held from the petition and schedules filed by him as aforesaid, to the end
that a trustee or trustees of the estate of the said James N. Pidcock, bank
rupt as aforesaid, may be appointed, and the said estate administered as
contemplated by the statutes in such case made and provided:

Your petitioner, therefore, humbly prays, that an order may be made by
this honorable court reopening this matter, and that it be re-referred to one
of the referees in bankruptcy of this honorable court to take such action as
he may be advised the exigencies of the matter require and as may meet the
l"equirements of equity and good conscience, and that your petitioner may
have such other and further relief as this honorable court may deem proper
and advisable."

Then follows a prayer for a rule commanding that James N. Pidcock,
Jr., and the other sons and daughter of the bankrupt, together with his
widow, as administratrix, the First National Bank of Jersey City, the
~1erchants' Trust Company of the City of New York, and George E.
Fisher and Ezra M. Tuttle, appear upon a day certain, and show cause
why a restraining order and injunction thereafter prayed for should
not be made permanent until the further order of the court.

The petitioner then prays that a restraining order and an injunction
may issue, restraining the parties and each of them, their officers, agents
and attorneys, servants and assigns, from making any gift, sale or trans
fer or other disposition of the said stocks, bonds, securities and choses
in action, so held by the First National Bank of Jersey City, until the
further order of the court.

Upon the reading of the petition, and the affidavits thereunto annexed
in support thereof, a restraining order was issued by the court below,
March 31, 1903, as prayed for, until the hearing and decision of the
order, whereby the parties named in said petition were, on the 13th day
of April, 1903, ordered to show cause why the said restraining order
should not be continued by a writ of injunction duly issued by the said
court.

To this petition, on the said 13th day of April, 1903, an answer was
duly filed by the solicitor of the respondents, together with their affi
davits annexed thereto, denying all the allegations of fraud and mis
conduct on the part of the said Pidcock, deceased, bankrupt as afore
said, or by the respondents. On the said 13th day of April, 1903, the
rule to show cause coming on to be heard in the presence of the peti
tioners and their solicitors, and the respondents and their solicitors, and
the petition, answers and affidavits of the respondents being read and
filed, and counsel having been heard, it was ordered that the restrain-
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ing order be discharged, and that the injunction therein mentioned be
refused.

It also appears by the record that on the same day, a separate order
was made and filed in the court below, which reads as follows:

"United States District Court, District of New Jersey.
In the Matter of James N. Pidcock, Bankrupt. In Bankruptcy. Order

Appointing Trustee.
(Filed April 13, 1903.)

Application being made to the court by Harrison P. Lindabury, a judgment
creditor of the said James N. Pidcock's estate, for the appointment of a
trustee in the above stated matter.

It is therefore, on this thirteenth day of April, A. D. nineteen hundred and
three, on motion of Elmer King, attorney of the petitioner, ordered that John
M. Mills, Esq., of Morris county, New Jersey, be and he hereby is appointed
trustee of the above-named bankrupt, and that the penal sum of his bond
be one hundred dollars. And it is further ordered that said trustee forthwith
give notice to all the creditors of the above-named bankrupt of his said ap-
pointment. Andrew Kirkpatrick, Judge."

Section 24b of the bankrupt act provides as follows:
'''I'he several Circuit Courts of Appeal shall have jurisdiction in equity,.

.. .. .. to superintend and revise in matter of law the proceedings of the
several inferior courts of bankruptcy within their jurisdiction. Such power
shall be exercised on due notice and petition by any party aggrieved."

The appellees contend that this court is without jurisdiction to
entertain this appeal, on the ground that the petitioner here cannot be
considered a party aggrieved, within the meaning of this provision of
the act. We are disposed, however, to give liberal construction to the
language used here, and a doubt in regard to the same should be re
solved in favor of the petitioner. The petitioner who invokes our juris
diction under this section, was a judgment creditor of the bankrupt, and
so scheduled by him in his bankruptcy petition. Whether he mayor
may not hereafter be allowed to prove his claim, he has an interest as
a general creditor in the estate of the bankrupt.

Entertaining jurisdiction, however, we think the court below had
authority under section 44 of the bankrupt act (30 Stat. 557 [D. S.
Compo St. 19°1, p. 3438]) and rule IS of the general orders in bank
ruptcy (89 Fed. vii, 32 C. C. A. xviii) to make the appointment o~

trustee here complained of. At the first meeting of creditors called
by the referee, on the 21st day of November, 1899, it appears by the
record that no creditors were present, and no trustee was appointed,
and that but one creditor, to wit, the said Daniel W. Kleinhaus, has
proved his debt, and that the schedule of the bankrupt disclosed no as
sets, and that it was ordered by the referee that "until further order
of the court, no trustee be appointed and no other meeting of the cred
itors be called."

On the 28th day of January, 1902, the referee made the final report
above recited, that "the estate of the bankrupt has been fully admin
istered to my satisfaction, and so far as the same has been referred to
me, it has been closed, and I herewith file my book of record of pro
ceedings herein, and all papers filed with me."

It is true that from this date to March, 1903, when Lindabury filed
his petition in the court below, a period of more than one year, no fur-
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ther proceeding was had. The estate, however, was not technically
closed, because there was no final meeting of creditors or discharge of
a trustee upon the settlement of his accounts. The petition of Linda
bury, as it appears in the record and above referred to, must, therefore,
be taken as a moving of the court to exercise its jurisdiction under
section 44 of the bankrupt act, which provides that "creditors of a bank
rupt estate shall, at their first meeting after their adjudication * * *
appoint one trustee or three trustees of such estate. If the creditors
do not appoint a trustee or trustees, as herein provided, the court shall
do so." 'rVe do not see that any lapse of time, or at all events the time
elapsed in the present case, can have the effect of taking away this dis
cretion to appoint a trustee, conferred by the section quoted upon a
court in bankruptcy. The record contains no opinion by the judge
from which we can inform ourselves as to the reasons operating upon
his mind in making the order appointing the trustee, but, in the absence
of anything in the record to impeach the exercise of his discretion, we
are not at liberty to question the same. There was but one creditor
whose claim had been proved, and who was entitled to notice of such
appointment, and it was upon that creditor's petition that the appoint
ment of the trustee was made. We do not think that the fifteenth gen
eral order in bankruptcy was framed under any view of the meaning
of section 44 inconsistent with the action taken by the court below.
In fact, its reasonable interpretation would seem to authorize the view
here taken, of the authority of the court in the premises.

The petition to this court is therefore dismissed.

DUNN et aL v. GANS.

(Circuit Court of Appeals, Third Circuit. May 2, 1904.)

No.9.
1. BANKRUPTCY-PREFERENCES-SURRENDER-STATUTES-CONSTRUCTION.

Bankr. Act, Act July 1, 1898, c. 541, § 57g, 30 Stat. 560 [U. S. Compo St.
1901, p. 3444], provides that the claims of creditors who have received
preferences shall not be allowed unless such creditors shall surrender
their preferences. Held, that such act should be construed as dealing
with the creditors and not with their claims, so that where a creditor
had received a preference he was not entitled to segregate the bankrupt's
indebtedness according to the notes by which it was evidenced, and apply
the preference in payment of some of the notes, and prove the others as
separate claims against the bankrupt's estate, without surrendering such
preference.

Appeal from District Court of the United States for the Eastern Dis-
trict of Pennsylvania.

Arthur B. Houseman, for appellants.
Julius C. Levi, for appellee.

Before ACHESON, DALLAS, and GRAY, Circuit Judges.

GRAY, Circuit Judge. On the 26th day of June, 1901, the firm
of Dunn Bros., bankers, of Philadelphia, filed before the referee their
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claim against the bankrupt estate of E. O. Thompson's Sons, upon two
promissory notes for $2,500 each, the notes being dated January 2,
19°1, and January 14, 190I, and made by the bankrupts to the order of
Benjamin Thompson, and discounted by Dunn Bros. On the 2d day
of July, 1902, the trustee of said bankrupts' estate, presented his peti
tion to the referee in bankruptcy, representing that Dunn Bros., the
said claimants, had received a preference from the bankrupts, within
four months prior to the filing of the petition and when the said bank
rupts were insolvent, and asking that the whole of said claim, as proved
by said claimants, and set forth in the schedule, be disallowed and ex
punged, unless said claimants should surrender to the petitioner, as
trustee, the preference received by said claimants, as thereinbefore set
forth. The petitioner also prayed that an order be made and entered,
requiring the claimants to show cause why they should not payor sur
render to petitioner, as trustee as aforesaid, the amount of said pref
erence, so unlawfully received by them, as therein set forth in a certain
schedule or exhibit, marked "Exhibit A," viz.:

Exhibit A.
Dunn Brothers.

Amount of claim filed $ 5,004 62
Amount of preferential payments................................ 10,000 00

Dates and amounts of preferential payments are as follows:
1901.

January 21. To cash ••••••••••••....••••••••••••••••• $5,000 00
April 2. To cash •••••••...•••••..•.•••••.•••••••• 2,500 00
April 15. To cash •.•••.•...•.••...•.•••••••••.•••• 2,500 00

--- $10,000 00

Noone appearing on behalf of said claimants, this rule was made
absolute. On the 20th of March, 1903; more than eight months there
after, the said claimants filed their petition with the referee, averring
that they had instructed their attorneys to take the proper legal proceed
ings to protect their rights and secure the proper recognition of their
claim, and that they had no further notice or knowledge that their claim
had not been reinstated, until a short time before the filing of their peti
tion. Petitioners therefore prayed that, in view of the fact that there
were just and legal reasons for the allowance of their claim, a rule
should be granted upon the trustee, to show cause why the petitioners
should not be allowed to file an answer, and show cause therein nunc
pro tunc. Upon this petition, the referee, considering the merits of the
case set forth by the petition, denied the prayer thereof, and, at the
request of the petitioner, certified the matter for review to the District
Court for the Eastern District of Pennsylvania. From the decree of
that court, confirming the report of the referee, this appeal is taken.

Section 57g of the bankrupt act of 1898 is as follows: "The claims
of creditors who have receiv~d preferences shall not be allowed unless
such creditors shall surrender their preferences." Act July I, 1&)8,
c. 541, 30 Stat. 560, 561 [D. S. Compo St. 19°1, p. 3444]. The facts
appearing from the record, and pertinent to the consideration of this
appeal, are, as follows: At the time of the making of the two prom
issory notes by the bankrupts~in favor of the appellants, for $2,500 each,
to wit, on January 2, 19°1, and January 14, 1901, said bankrupts were
also indebted to said appellants in the sum of $10,000, ro.aking a total
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indebtedness of $15,000 or upwards. On this indebtedness, the said
bankrupts, after the giving of said promissory notes, which are the sub
ject of the claim in this appeal, and within four months of the filing
of the petition in bankruptcy, and when the said bankrupts were in
solvent, made payments as follows: On January 21, 1901, $5,000, on
April 2, 1901, $2,500, and on April 15, 19°1, $2,5°0. There can be no
question that these were preferential payments under the statute, and
that they diminished, pro tanto, the estate of the bankrupts distributable
to creditors. The contention of the appellants is, however, that the
debt represented by the two notes of $2,500 each, and proved by them
before the referee, were separate and distinct claims, upon which no
preferential payments had been made; or, in other words, that the
payments, aggregating $10,000 above stated, were payments in full, or
in part, upon separate and independent claims, which they are not re
quired to surrender by section 57g of the bankrupt act, before receiving
allowance of their claim upon said unpaid promissory notes. In sup
port of this proposition, they contend that this section of the bankrupt
act of 1898 should not be given a meaning different from that of sec
tion 23, chapter 176, of the act of March 2, 1867, 14 Stat. 528, which
provides that "any person who * * .* . has accepted any preference,
having a reasonable cause to believe that the same was made or given
by the debtor contrary to any provisions of the act of March 2nd, 1867,
shall not prove the debt or claim on account of which the preference is
made or given; nor shall he receive any dividend therefrom until he
shall first surrender to the assignee all property, money, benefit or ad
vantage received by him under such preference" and they therefore rely
upon the decisions under the act of 1867 to support. their contention
here. In this, we cannot concur. If anything is needed to make clear
the meaning of section 57g of the act of 1898, it is the difference be
tween that section and the section dealing with a similar subject-matter
in the act of 1867. The framers of the latter act must have had before
them, and in their minds, the language of the section just quoted from
the act of 1867, and the decisions thereon. If they had meant the same
thing, it is presumed that they would have used the same or equivalent
language. The words "shall not prove the debt or claim on account of
which the preference is given," in the act of 1867, are omitted in that
of 1898, and no equivalent phraseology is substituted therefor. In the
language of Mr. Justice McKenna; delivering the opinion of the Su
preme Conrt, in Pirie v. Chicago Title & Trust Co., 182 U. S. 448, 21
Sup. Ct. 906, 45 L. Ed. II71, and discussing these very sections of the
bankrupt acts of 1867 and 1898, "when the purpose of a prior law is
continued, usually its words are, and an omission of the words implies
an omission of the purpose."

We agree with the opinion of the court below, that section 57g of
the act of 1898 concerns creditors, and not claims. The claim resting
upon the two notes for $2,500 each, for which an allowance is here
sought, was, at the time of their several dates, part of a larger in
debtedness, however evidenced, upon which subsequently, within four
months of filing the petition,· and when the bankrupts were insolvent,
the payment of $10,000 was made. The creditors have thus received a
preference, within the meaning of the present bankrupt act, which
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bars their right to have their claim allowed for the balance of the in
debtedness, without a surrender of said preferential payments. The
object and purpose of the bankrupt system, being to secure equality
in distribution of the bankrupt's estate among his creditors, it would
violate the spirit as well as the letter of the act, were we to allow the
estate of an insolvent, within the short period mentioned in the act,
prior to the inception of bankruptcy proceedings, to be diminished, by
permitting a creditor, who has received payments out of the insolvent
estate, to retain the same, and at the same time claim a dividend on the
balance, in equality with other creditors not so favored. We do not
think that any fair construction of section 57g, would permit a creditor
of an insolvent debtor to escape the penalty imposed by that section for
receiving a preference, by simply dividing the indebtedness into several
amounts or parts, evidenced by several promissory notes. The decision
of this court in the case of Gans v. Ellison et al., 114 Fed. 734, 52 C. C.
A. 366, is not inconsistent with the view here taken. The case In re
Abraham Steers Lumber Co., lIZ Fed. 406, 50 C. C. A. 310, much re
lied upon by appellant, merely decides that "the payment by an in
solvent debtor, of an existing debt, either in full or in part, does not con
stitute a preference as regards a new indebtedness contracted subse
quently, to which the payment could have had no relation." It is not
necessary to discuss, though we have carefully considered, all the cases
cited, which bear upon the question before us.

The decree of the court below is affirmed.

ROBINSON et a!. v. BALTIMORE & O. R. CO.

(Circuit Court of Appeals, Fourth CIrcuIt. March 14, 1904.)

No. 500.

I. CABRIERS-RECEIVING GooDs-REGULATIONS.
A common carrier has power to make reasonable regulations governIng

the manner and place in which it will receive such articles as it professes
to carry, and also to change or modify such regulations on reasonable
notice to the public.

2. SAME-SHIPMENT OF COAL.
Where a carrier had designated a certain sIdIng as the place at which

it would receIve coal for transportation, and such siding was not an un
reasonable place, a shipper was not entitled to compel the carrier to re
ceive coal from him at another sIding, where merchandise other than coal
was received, merely because the place so desIgnated was not 80 accessi
ble to such shipper.

I. SAME-INJUNCTION-PUBLIC NUISANCE.
Where a shipper of coal refused to del1ver coal to the carrier at a sid

ing designated for that purpose, and, in his endeavor to compel the carrier
to receive coal at another siding, intended for shippers of other merchan
dise, blocked such siding with teams for the purpose of obstructing traffic,
and took possession of cars intended for other shippers, and dumped coal
at the siding and station, which resulted in the total suspension of alI
freight business at the station for two days,and he threatened to continue
such acts indefinitely until the carrier submitted to his demands, such
acts amounted to a public nuisance, and justified relief by injunction.

129F.-48
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Appeal from the Circuit Court of the United States for the North-
ern District of West Virginia, at Parkersburg.

W. S. Meredith, for appellants.
John Basse1, for appellee.

Before SIMONTON, Circuit Judge, and MORRIS and McDOW
ELL, District Judges.

MORRIS, District Judge. This is an appeal from a decree of the
Circuit Court for the Northern District of West Virginia, dated April
24, 1903, perpetuating an injunction by which the appellants were
inhibited from attempting to ship coal against the consent of the
railroad company in the city of Fairmont, in Marion county, W. Va,
at a point known as "Walker's Siding," or at any depot of the rail
road company except the depot or point provided by the ,. railroad
company for the reception and shipment of coal. The bill was filed
November 20, 1902, by the appellee, the Baltimore & Ohio Railroad
Company, a Maryland corporation, complainant, against the appel
lants, citizens of "Vest Virginia, defendants, alleging that the rail·
road company maintained at Fairmont, in Marion county, "V. Va.,
a station at which it received, stored, and delivered goods and mer
chandise, except coal, and also had there certain side tracks, known
as "Walker's Siding," where it placed cars to receive and deliver
all kinds of goods and merchandise, except coal, and owned and
maintained there a roadway about 60 feet wide, over which shippers
and receivers of goods, except coal, were allowed to drive teams
and wagons in order to deliver and receive goods to and from the
cars on said siding, but that the railroad company had forbidden,
and had given public notice that it forbade, anyone' to receive or
ship coal from or by thecal'S at said Walker's Siding, and had desig
nated another siding in said city of Fairmont, called the "Belt Lili.e,"
as the place where it would receive and ship coal, and had so re
peatedly notified the appellants. The bill further alleges that the
appellants were not owners or operators of coal mines, and not reg
ular shippers of coal, but had recently engaged in the business of
hauling coal in wagons to \Valker's Siding, in order to put it on the
cars of the railroad company for shipment to various points, that
the appellants had been repeatedly warned not to do so, but they had
forcibly persisted in hauling large quantities of coal to, Walker's Sid
ing, and depositing the same in large quantities on said railroad,
and in forcibly taking possession of, and putting the coal upon, the
cars placed there for other goods and merchandise, and had forci
bly obstructed and were continuing to obstruct shippers and re
ceivers of other goods from using the siding, and said other ship
pers were threatening to bring suits for damage against the plain
tiff railroad company; that the appellants had hauled and dumped
large quantities of coal at its freight station, and hadbloekaded and
stopped up one door of the station, and had blockaded the roadway
by congregating and keeping standing there horses and wagons,
which they refused to remove, and which prevented the railroad
company from either receiving or delivering other goods from its
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said freight station and Walker's Siding, to the irreparable injury
and damage of the railroad company; that the said appellants for
some time prior had been loading and shipping their coal from the
designated point on the Belt Line, and the railroad company had
assigned a certain per cent. of its cars for the use of the said ap
pellants for shipping their coal, and had notified the appellant'.> that
they were subject to their use. The prayer of the bill was for an
injunction restraining the appellants from obstl'ucting the station,
siding, roadway, and approaches thereto in the manner and by th('
means charged in the bill of complaint.

The answers of the appellants denied that the freight station and
siding were maintained by the railroad company for other goods and
merchandise, except coal, and averred that the station, and espe
cially the side tracks and switches called "Walker's Siding," had been
used and were maintained by the railroad company for the purpose
of receiving and shipping coal in car-load lots, and denied that the
Belt Line was a proper place to be designated by the railroad for
the shipment of coal by the defendants, because it was over a mil~

farther in distance from defendants' mines, and the increased cost
of the haul made the shipment of coal by the defendant at that point
unprofitable. The allegations in the bill of complaint that the ap
pellants had defiantly refused to comply with notice from the rail
road that coal would not be received for shipment at Walker's Sid
ing were not really controverted by the answers; and the deposi
tions fully established that the defendants had resisted the order
with force, and that great di.sorder had occurred, and an intolerable
confusion and disturbance of the regular business of the station had
resulted from the intentional blocking and obstructing of traffic by
the appellants in order to force a compliance with their claims. The
appellants' principal justification was that they had before the notice
been in the habit, from time to time, of shipping small quantities of
coal at Walker's Siding. The reply to this by the railroad company
was that on account of the scarcity of other coal in the winter of 1902,
and the rise in price, the quantity shipped at Walker's Siding became so
great that it interfered with other merchandise, and the railroad
company was compelled, in the reasonable regulation of its business,
to provide another place for shipping coal from Fairmont.

Quite recently a case in all points similar to the case in hand was
heard on appeal in the Eighth Circuit (Harp v. Choctaw, O. & G. R.
R. Co., 125 Fed. 445); and, in a careful opinion by Circuit Judge
Thayer, it was held that a railroad company had the right to make
reasonable regulations, applicable alike to all shippers, as to the man
ner in which such a commodity as coal would be received for trans
portation, and could not be held answerable because it refused to
receive coal hauled by wagons to the side tracks of a station, and
that the power to make reasonable regulations as to the manner and
place where the railroad would receive coal for shipment implied
the power to change and modify such regulations from time to time
upon reasonable notice to the public. We do not think it necessary
to attempt to add anything to the reasoning and citation of authori
ties by which the ruling in that case is supported. The case of the
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appellants depends entirely upon their alleged right to compel the
railroad company to receive the appellants' coal at Walker's Siding
because other merchandise was received there. This right cannot
be sustained. It is not shown that the Belt Line, designated by the
railroad company as the place where, on account of the large tem
porary increase in the shipment of coal, it would receive it, was an
unreasonable place in any way. It was a more distant place for the
appellants, but it may have been nearer to others. It is not shown
that, under all the circumstances, it was not a reasonable provision
for the transportation of coal at Fairmont.

The case stated in the bill of complaint, and established by the
depositions, was a most proper one for relief by injunction. The
depositions showed that the persistent efforts of the appellants to
block up the approaches to Walker's Siding with teams, which were
kept there for the purpo.se of obstructing traffic, and the taking pos
session of cars intended for shippers of other merchandise, and the
dumping of coal at the siding and station, had resulted during two
days in suspending all freight business at the station, and threatened
to continue indefinitely until the appellants had compelled submis
sion to their demands. This amounted to a public nuisance, with
immediate danger of irreparable mischief before the tardiness of the
law could suppress it. In such cases the jurisdiction of courts of
equity to give more adequate and complete relief by injunction has
been fully sustained. In re Debs, 158 U. S. 564, 587, 588, 596, 15
Sup. Ct. 900, 39 L. Ed. 1092 .

\Ve are of opinion that the decree for a permanent injunction was,
in substance, right, and should be affirmed.

KELLEY et aJ. v. DIAMOND DRILL & MACHINE CO.

(Circuit Court of Appeals, Third Circuit. April 27, 1904.)

No.1.

1. PATENTS-INFRINGEMENT-COIL CLASPS FOR FASTENING HELTS.
The Jackson patent, No. 433,791, for a coil clasp for fastening belts, etc.,

claim 7, construed, and held infringed on rehearing.
Acheson, Circuit Judge, dissenting.

On Rehearing. For former opinion, see 123 Fed. 882.
Before ACHESON and DALLAS, Circuit Judges, and BUFFING

TON, District Judge.

PER CURIAM. Since the reargument, this case has again received
the attentive consideration of the court, with the result that the judges
respectively adhere to their views as heretofore expressed. 123 Fed.
882, 59 C. C. A. 370. The decree of the court below therefore stands
affirmed upon the opinion of the majority of the court on file.
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PAUL STEAM SYSTEM CO. v. PAUL.

(Circuit Court, D. Massachusetts. April 20, 1904.)

No. 1,759.

L CORPORATIONS-~OTICE-KNOWLEDGE OF OFFICERS.
A corporation, having the right under a contract to purchase and own

patents which should be granted to an inventor, if it should elect to dfl
so before applications therefor were filed, and should pay the costs of
obtaining the same, was charged with notice which required it to make
such election where its president and some of its directors had knowl
edge that applications were to be filed by the inventor; and it was not
necessary that its board of directors, as a body, should be given notice
of the fact.

2. PATENTS-CONTRACT GIVING RIGHT TO PURCHASE-ABANDONMENT.
Where a corporation, having the right under a contract to purchase

and own patents which might be granted to an inventor for a certain
class of inventions, if it should so elect before applications were filed
for such patents, and should pay the cost of obtaining the same-other·
wise the inventor to have the right to obtain them in his own name and
for his own benefit-made its election as to certain patents, and paid
the preliminary fees, but afterwards advisedly failed to pay the final
fees, such failure operated as an abandonment of its election, and· left
the inventor free to take the patents for his own benefit.

3. PRELIMINARY INJUNCTION-SUF!'ICIENCY OF GROUNDS.
It is the practice of the federal courts to refuse an injunction pendente

lite unless the case shows beyond reasonable question the necessity for
such intervention.

In Equity.
Coolidge & Hight and Ernest Howard Hunter, fQr complainant.
Kenyon & Kenyon, for defendant.

HALE, District Judge. This is a suit in equity brought by the
complainant to compel the defendant to assign to it United States
letters patent No. 604,335, No. 647,023, and No. 647,024, all of said
letters patent having been granted to the defendant; also to assign to
the complainant an application for United States letters patentKo.
16,808, filed by said defendant in the Patent Office May IS, 1900, and
now pending there.

The case is now before the court upon a motion for a preliminary
injunction to restrain the defendant from assigning the patents and
the application named in the bill of complaint, and from construct
ing, using, or selling any of the improvements described therein. The
bill alleges that prior to October 5, 1894, the defendant and one Wil
liam P. Skiffington were owners of certain inventions and improve
ments relating to steam systems and devices for removing the water
of condensation from the cylinders of paper drying. machines, and
of certain other inventions relating to the same subject, and that,
being in possession of these patents and inventions, t~y caused the
complainant corporation to be incorporated for the purpose of ac
quiring all their interest in the said patents and inventions; that on
October 5, 1894, an agreement in writing was entered into by the

, 1. See Corporations, vol. 12, Cent. Dig. §§ 1748, 1754.
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complainant corporation with the defendant and with said William
P. Skiffington, whereby the complainant corporation acquired all the
interest of the defendant and of Skiffington in the inventions relating
to said subject. This agreement is made a part of the bill, and sets
out that the defendant and said Skiffington, parties of the first part,
are the owners of certain inventions relating to steam heating sys
tems and devices for removing the water of condensation from the
cylinders of paper drying machines. The agreement enumerates the
patents, and sets out further that the said defendant "owns or con
trols certain other inventions relating to steam heating systems, for
which no applications have yet been prepared." The agreement pro
vides in the first clause that Paul and Skiffington agree to assign and
transfer to the company "the entire right, title and interest in and
to the above-recited inventions, applications and letters patent, in
cluding all the inventions in steam heating systems and devices for
removing the water of condensation from the cylinders of paper dry
ing machines heretofore made and contemplated by the said Andrew
G. Paul." The agreement further provides for the payment in cash
and stock, and makes other provisions, which for the purposes of
thi& case it is unnecessary to enumerate. The fourth clause of the
agreement is as follows:

"Fourth. The said Andrew G. Paul agrees that if he shaIl make any fm'
ther improvement or improvements on the above-mentioned inventions while
he is in the employment of the party of the second part or during a period of
two years, after the termination of such employment, the party of the second
part shall have the option to purchase or own the said improvement or im
provements and patent or patents that may be granted therefor, both in the
United States and in foreign countries, the said party of the second part to
pas in consideration for said improvement or improvements and patent or
patents merely the expenses connected with the securing of said United States
and foreign patents. It is understood and agreed that the said party of the
second part shall elect whether it shall purchase the said improvement or im
provements referred to in this clause and the United States and foreign pat
ents for the same before any application for a patent has been filed for said
improvement or improvements in the United States or any foreign country;
and if prior to the filing of any such application in the United States or any
foreign country the party of the second part shall not elect to purchase and
own the said improvement or improvements, then the said Andrew G. Paul
shall retain title to the said improvement or improvements free and clear of
any claim thereto on the part of the party of the second part, and shall have
the right to apply for and obtain in his own name and for his own benefit a
patent or patents for any such improvement or improvements both in the
United States and foreign countries."

It appears further from the bill and from the testimony in the case
that prior to May 1, 1903, the defendant made certain improvements
on the inventions referred to in the agreement, and particularly im
provements described in letters patent Nos. 604,335, 647,023, and
647,024, and iu an application for a patent filed by the defendant
May 15, 1900'; No. 16,808, and that he now holds for his own use and
in his own neme the said letters patent and the said application for
letters patent.

The bill further alleges that the complainant fears that defendant
will transfer the letters patent and the application to a third person,
and will <:ause the complainant irreparable damage, and asks, among
other things, for a temporary injunction restraining the defendant
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from assigning the patents and the application, and from constructing,
using, or selling any of the inventions. It will be seen by an exam
ination of the fourth clause of the agreement, upon which the suit is
brought, that the defendant agreed that if he should make any fur
ther improvement on the inventions enumerated in the agreement,
while he is in the employment of the company, or during a period
of two years after the termination of such employment, the com
pany should have the option to purchase said improvement, and the
patent or patents that may be granted therefor, the company paying
"in consideration for said improvement or improvements and patent
or patents merely the expenses connected with the securing of said
United States and foreign patents." The testimony shows that the
improvements and the application concerning which relief is sought
were made during the time set forth in the fourth clause.

The defendant in this suit makes the contention that the claim of
the complainant to the patents and the application enumerated can
not be sustained, for two reasons: First, because the inventions
claimed in said patents and in said application are not improvements
upon the inventions assigned t10 the complainant company in the con
tract in suit; and, second, because the complainant company, having
full notice of the inventions and of the defendant's intention to file the
application, did not elect to own the inventions, as it was bound to
do under the terms of the fourth clause of the contract of 1894.
Much testimony is offered on the questions of law and fact arising
under the first contention, and very able and ample arguments have
been submitted on both sides on these questions. The court prefers,
however, to address itself first to the consideration of the second con
tention raised by the defendant, namely, did the complainant company
have full notice of the inventions set forth in said patents and in said
application, and did the said company have full notice of the defend
ant's intention to file said application, and, having such notice of the
inventions and of the defendant's intention to file the application, did
the complainant company elect to purchase the improvements enu
merated in said patents and in said application under the terms of said
contract? Under this second contention, for the purposes of the
case, we may assume the admission that the inventions were "im
provements," within the meaning of the contract.

Upon this motion for a temporary injunction, it is incumbent upon
the complainant, before it can be entitled to the relief sought, to show
that it did exercise its right of election. The testimony with reference
to the first two patents enumerated in the bill is different from the tes
timony on this point in relation to the last-named patent and to the
application No. 16,808. With regard to the last-named patent and
the application, the testimony fails to satisfy the court that the com
plainant, after having full notice, did elect to purchase the improve
ments to which this patent and this application relate. In reference
to the application the testimony on this subject is very ample. The
testimony of the defendant and of several directors is distinct that
the complainant did have full notice that the patent was to be ap
plied for, but the testimony does not satisfy us that they elected to
purchase the improvement named in the application. In this peti-
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tion for a-temporary injunction the court does not consider it neces
sary or advisable to discuss the testimony in detaiI.It is sufficient
to say that the complainant has not, on this point, met the require
ments of the law with reference to showing a clear case for the relief
sought. The defendant and his witn.esses have clearly shown that
the president and certain of the direct,:>rs of the corporation knew of
the fact that an application for a patent was to be made. The point
is taken by the complainant that this notice, in order to be conclu
sive, must have been brought home to the directors of the company
in a meeting, and must have been acted upon in a formal way, and
must be shown of record. We do not think so. Notice to the acting
officers, or to some of them, was sufficient. Corporations act by
agents. The whole scope of corporation law is defined on principles
of agency. \Ve think that, under the decisions of this court, a notice
of this sort, if brou~ht home to some acting officer or agent of the
corporation, is sufficIent. The testimony upon this point with regard
to patent No. 647,024 is of a similar character to that in regard to the
application No. 16,808. The court finds that the corporation did not
elect to purchase the improvement contained in this patent.

With regard to patents No. 604,335 and No. 647,023 a different
state of facts exists. The corporation did elect to own these patents,
and did pay for the filing of the applications and for the preliminary
work of getting the patents, but failed to pay the final fees. These
fees were paid by the defendant, he taking the patents in his own
name. While a more difficult question arises in regard to these pat
ents, we think that in regard to them the complainant has not shown
a right to the remedy sought upon this motion. The testimony in
dicates that the complainant corporation acted advisedly in regard to
discontinuing their payments, and concluded not to carry out their
election, and not to receive and take the patents in their own name.
They do not, then, prove a right to the patents under the agreement.

When all the testimony is taken, and the cause comes before the
court for a final hearing, it may be that the examination and cross
examination of witnesses may present the case in a new light. The
practice in the federal courts, and especially in this circuit, is to re
fuse an injunction pendente lite unless the case shows beyond rea
sonable question the necessity for such intervention of the court.
The practice of this circuit has been, except in clear cases of neces
sity, to leave a cause untrammeled by injunctions or decretal orders
until the final hearing.

The court is of the opinion in the case at bar that it is its duty to
deny the temporary injunction restraining the defendant from as
signing the patents and the application, and from constructing, using,
or selling the described inventions. The motion for temporary in
junction is denied.
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SAMPSON & MURDOCK CO. v. SEAVER-RADFORD CO.

(Circuit Court, D. Massa.chusetts. April 22, 1904.)

No. 1,937.

1. PRELIMINARY INJUNCTION-DISCRETION OF COURT-CONSIDERATIONS AFFECT
ING.

On an application for an injunction pendente lite, the court should con
sider the effect on both parties of the granting or refusal of the order ~

and, where it appears that in either case great or irreparable injury will
result to one or the other, the court will take the course which seems most
conducive to justice to both parties.

2. COPYRIGHT-SUIT FOR INFRINGEMENT-PRELIMINARY INJUNCTION.
On an application for a preliminary injunction to restrain the publica

tion and sale of a city directory alleged to infringe complainant's copy
righted directory, the master to whom the application was referred re
ported findings that defendant's directory contained infringing matter;
that its sale would not interfere to any great extent with the sale of the
copyrighted work, which was published some time previously, but that it
would result in large loss to complainant in its general business as pUb
lisher of an annual directory, the amount of which could not be well deter
mined; also that defendant's directory was printed and bound and ready
for sale; that it was different in size and appearance from complainants.
and not likely to be mistaken therefor; that defendant had expended a
large sum in its preparation, and had a large amount due for advertising
matter therein, which was not collectible until the books had been pub
lished and sold; and that its sale would be, to a great extent, lost, if de
layed for any considerable time. Held, that a preliminary injunctiOl'
would be refused on condition that defendant should give a bond to secure
the payment of damages that might be recovered, and should keep an ac
count of its sales.

In Equity. Suit for infringement of copyright. On motion for
preliminary injunction.

This is a suit in equity by Sampson & Murdock Company, a corporation or
ganized under the general laws of the state of Rhode Island, a citizen of that
state, against Seaver-Radford Company, a corporation organized under the
general laws of the commonwealth of Massachusetts, and a citizen of that
eommonwealth, having its usual place of business at Boston. The complainant
is publisher of "The Boston Directory," which contains a city record, a di
rectory of the citizens' business directory, a street directory. and a map for the
year commencing July 1, 1903, upon which it has obtained a copyright, as is
alleged in the bill. The defendant corporation has prepared and printed, and,
without the consent of the complainant, is about to publish and sell, or offer
for sale, a book entitled "The 1904 City Directory of Boston." The bill alleges
that this book of defendant, the 1904 City Directory of Boston, is an in
fringement upon the complainant's publication, the Boston Directory; that
the defendant's book is a copy, in whole or in part, of the compiled and copy
righted ,vork of the complainant; that the copying and threatening to pub
lish and sell defendant's book is in violation of complainant's rights in its
copyrighted work. The cause is now heard upon the complainant's applica
tion for an interlocutory injunction. Upon this application the cause was re
fen'ed by the court to Frederic Dodge, Esq" as master, who has presented a
very complete report. Upon this report the action of the court is based. The
allegations of the bill in equity referred to in said report are as follows:

"(1) That on or before the 29th day of June, 1903, and prior to the date or
the publication thereof in this or any foreign country, the firm of Sampson,
Murdock & Co" of Boston, the predecessors in business of your orator, de-

~ 2. See Copyrights, vol. 11, Cent. Dig. § 78.
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posited In the malls within the United States, addressed to the librarian 01'
Congress, at Washington, District of Columbia, a printed copy of the title
of a certain book, entitled 'The Boston Directory,' containing the city record,
a directory of the citizens' business directory and street directory, with map
No. XCIX, for the year commencing July 1, 1903, in order to copyright the
same, and claimed said copyright as authors and proprietors, and that they
deposited in like manner the sum of fifty cents for copyright fees, and that
thereupon, on the 11th day of July, 1903, and also before the date of publica
tion in this or any foreign country, deposited in the mails within the United
States, addressed to the librarian of Congress, at Washington, District of
Columbia, two printed copies of such copyright directory, and that the said
title so deposited was duly recorded by the librarian of Congress upon tbe
said 29th day of June, 1903, whereby they became entitled to the copyright
upon said book under the laws of the United States.

"(2) That on the 1st day, of October, 1903, the said firm of Sampson, Mur
dock & Co., for a valuable consideration, and by an instrument in writing, a
copy of which is hereto annexed, conveyed the said copyright to the com
plainant herein, and that the complainant by the said conveyance became and
has ever since been and now is the sole owner of said copyright, and of the
exclusive rights thereby conferred under the laws of the United States.

"(3) That the two copies of the said book deposited as above set forth were
printed from type set within the limits of tbe United States, or from plates
made therefrom.

"(4) That the said Sampson, Murdock & Co. and the complainant, as their
assignee and successor in the business, have given notice of the said copy
right by inserting in the several copies of every edition published on the title
page thereof the copyright notice required by law, in the foIlowing words,
to wit: 'Copyright 1903, by Sampson, Murdock & Co.'

"(5) That the defendant corporation, after the recording of the title of the
said book, and the depositing of two copies thereof as provided by the laws
of the United States, and within the term of copyright limited, and without
the consent of the proprietors of the said copyright, in writing or otherwise,
has printed, and is about to publish and sell, or expose for sale, many copies
of a certain book entitled 'The 1904 City Directory of Boston,' each of which
said copies is in whole or in part a copy of the directory compiled and copy
righted by the said Sampson, Murdock & Co.

"(6) That such copying and threatening to publish and seIl the same is in
violation of the sole liberty of prInting, reprinting, publishing, completing,
copying, executing, finishing, and vending the book duly copyrighted to the
said Sampson, Murdock & Co., the copyright of which bas been assigned by
them, and is now held by your orator as aforesaid."

The master's report is as foIlows :
"The report of proceedings before me filed in court on March 7, 1904, is

referred to as part of this report. The ruling and order made by me March
3, 1904, as in said report of proceedings appears, having been sustained by the
court on March 7, 1904, the hearing before me under the order of court en
tered :\farch 3, 19M, was continued on March 9, 1904, and on subsequent days
thereafter by adjournment. The defendant produced before me tbe original
copy for its proposed directory, according to my said order. It also produced
a bound copy of its said proposed directory. Both were submitted to the
examination of the complainant. Having now fuIly heard the parties and
their evidence and the arguments of their counsel, according to the order of
court of March 3, 1904, I hereby report thereon as below.

"My findings of fact are as follows:
"(1) The allegations of articles 1-4, inclusive, of the complainant's bill, re

garding the issuance to it of the copyright upon the book there referred to,
the validity of that copyright, and tile complainant's title thereto, are estab
lished. The evidence in support of them was not contradicted before me by
the defendant. A copy of· the complainant's copyrighted directory was in
evidence before me, and is to be referred to in connection herewith.

"(2) The defendant corporation, organized for that purpose in August, 1903,
under the laws of Massachusetts, bas prepared and printed, and, without the
consent of the complainant, is about to publish and sell, or offer for sale, a
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book entitled as stated in article 5 of the complainant's blII; being the book,
a copy whereof was produced by the defendant before me, as stated above.

"(3) The defendant's book referred to in the preceding paragraph differs
from the complainant's book in shape, size, style of binding, and typography:
also in arrangement, in so far as it has three columns upon each page, in
stead of two. These differences are such as to prevent it from being confused
with or mistaken for the complainant's book. They readily appear by in
spection of the two books produced. The title of the defendant's book differs
from that of the complainant's book.

"(4) The general directory comprised in the defendant's book contains about
50,000 more names than the corresponding division of the complainant's book.
'l'he former contains about 318,000, the latter about 268,000, names. When
ever a person mentioned in this part of the complainant's book has a tele
phone, the fact is stated, which is information not given in the complainant's
book. The business directory comprised in the defendant's book is to a large
extent arranged under different headings from those used in the correspond
ing division of the complainant's book. 'l'he street directory in the defendant's
book contains several hundred more names than the street directory of the
complainant's book, and contains also much additional information with
reference to the streets. No claim of infringement was made as occurring in
the street directory.

"(5) The defendant began its canvass for names and information to be in
cluded in its directory on July 7, 1903. This canvass extended over a period
of between four and six months. There were employed in making this can
vass 75 men, in all, for various lengths of time. The number of days' work
expended on it was more than 2,000. Besides the information obtained by
canvassers, circulars and return postal cards requesting information were
sent out to many societies, associations, and organizations of various kinds.
Schedules of employes were also obtained from public departments and em
ployers of large numbers of persons, such as the Jordan Marsh Company and
the New England Telegraph & 'l'elephone Company. The original circulars
and some of the original schedules used as above were produced before me.

"(6) The ~esults of the canvass described in the preceding paragraph were
compared by the defendant's employes with the complainant's general di
rectory, which was divided into sections called 'checkbooks' for the purpose.
'The names reported by the defendant's canvassers as obtained by them wer!'
checked off in black pencil upon the pages of these checkbooks. Of the names
in the checkbooks then remaining unchecked, those considered of sufficient
importance to be included in the defendant's book were marked with blue
pencil dots. The names thus 'blue-dotted' were then written out, each on a
slip of paper, as it appeared in the complainant's book, with the information
there given; and these slips, sorted by streets and districts, were given to
canvassers, with instructions to go to the places indicated, make inquiries,
and obtain the information required for a directory regarding the names in
dicated; changing the information on the slip when necessary to conform to
the information obtained, checking it as correct when found to be correct,
and canceling it if the person indicated could not be found. The canvassers
employed in this work were five in number, and were selected as the best of
the defendant's force of canvassers. No record, however, was kept by the
defendant showing which of these five canvassers performed the work of set
tling any particular question. The slips given to the canvassers were, when
returned by them, either checked as correct or changed as above, pasted in
their proper alphabetical order among the other slips containing names and
information brought in by the original canvassers, upon sheets which form
the copy from which the defendant's general directory was printed, and they
thus, except perhaps in a few instances, became incorporated into the de
fendant's book. A similar use was made of the complainant's business di
rectory, except that after checking thereon all names obtained by the de
fendant's canvassers, and marking for omission certain other names, all the
remaining names were copied as above upon slips, with the information given
by the complainant as to each, and all but about 25% of them sent out to be
verified by canvassers. The 25% not sent out were destroyed. No blue dots
were used to indicate the names to be so copied out, as in the case of the
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general directory. The process of copying out names and information se
lected as above from the complainant's directory was referred to by the wit
nesses as 'drawing questions,' and the process of verifying the information
so taken off upon slips was referred to as 'settling questions.'

"(7) It was asserted by the complainant and denied by the defendant that
the use made as above of the copyrighted book in compiling the defendant's
book was unlawful, even though everyone of the questions drawn was prop
erly verified before the information taken in it from the copyrighted book
was reproduced by the defendant. This is a question of law upon facts about
which there is no dispute, and is dealt with below (page 20, master's report).
It was further contended by the complainant and denied by the defendant
that, upon the evidence before me, the information taken as above from the
copyrighted book had not been properly verified before reproduction in the
defendant's book. This is a question of fact, which I next proceed to con
sider.

"(8) Fictitious Names. For the purpose of enabling it to detect copying. the
complainant inserted in its copyrighted book certain fictitious or imaginary
names. Three of these names appear in the defendant's book, viz. :

.. 'Rogers, Robert L. 312 Maverick.' Copyrighted book, p. 1969, in the busi
ness directory, under 'Boots and Shoes.'

.. 'Rogers, Robert L. 312 Mavericl{ E. B.' Defendant's book, p. 1774, in the
business directory, under 'Shoe Dl'alers.'

" 'Jones, G. W. 1650 Dorchester Av.' Copyrightl'd book, p. 2051, in tile busi
ness directory, under 'Hairdressers.'

.. 'Jones, G. W. 1650 Dorchester Av. Dor.' Defendant's book, p. 1613, in the
business directory, under 'Barbers.'

"(Neither of tlie names is in either general directory.)
.. 'McKinley Hall, 24 W. Concord.' Copyrighted book, p. 66, under 'Public

Offices, Halls, Blocks, &c.'
"'McKinley Hall, 24 W. Concord St.' Defendant's book, p. 173, under 'Of·

fice Buildings, Halls, &c.'
"~'here were ten such names, in all, in the copyrigllted book, three of which

were in the street directory. The president of tile complainant company, who
testified in regard to them, was asked on cross-examination to give the other
seven fictitious names, and to state whether or not they also appeared in the
defendant's book. He declined to do so, and I rUled that he need not do so
unless he chose. To this ruling the defendant excepted. There is no Mc
Kinley Hall in Boston, there are no such persons as the fictitious names repre
sent, and there are no such numbers on the streets referred to. The sheets
from which the defendant's book was printed show that the matter appearing
in the book about Robert L. Rogers and McKinley Hall came in each case
from a question on slip checked as if sent out for verification and found cor
rect, and that what appears about G. W. Jones was written upon the sheet,
instead of being on a slip. There was testimony tending to show that it was
written upon the sheet from a checked slip brought in after the sheets had
been made up. Whether no question was ever really drawn, or none ever
really sent out to be settled, or none ever really settled, the result is the same,
Viz., that in these three instances matter from the copyrighted book was
transferred to the defendant's book without independent verification.

"(9) Names of Persons Deceased. The copyrighted book was pUblished July
13, 1903. ~'he work of compiling it was therefore SUbstantially completed
before the defendant's canvass began, on July 7, 1903 (paragraph 5). There
appear in the defendant's book names of persons given by the copyrighted
book, but who are shown by the city records to have died either before the
defendant's canvass began, or so soon thereafter that no question slips re
garding them, drawn from the copyrighted book, could have been checked and
returned as correct if the inquiry necessary to a proper settlement had been
really made. These are: Suminsby, Rodney F., died June 10, 1903; Fitz
gerald, William J., died July 1, 1903; Dexter, George, died May 28, 1903;
Murphy, Daniel J., died June 1, 1903; Gerrish, Geo. H., died .May 31, 1903;
Gearin, Stephen J. t died May 27, 1903; Parker, Edward J., died July 3, 1903;
Phillips, Charles P" died June 18, 1903; Tully, James, died July 2, 1903;
Rosenthal, Joseph, died May 7, 1903. (The widows of two of these persons,
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Suminsby and Rosenthal, appear as such in the defendant's book.) In each
of thl'se cases, however, the question slip forming part of the copy from which
the defendant's book was printed was produced, and found to bear the check
Indicating that it had been settled as correct. Other instances in which the
name of a person deceased before its canvass began appear in the defendant's
book are referred to hereafter; the evidence being, as to them, that the sUp
from which the name was printed was one brought in by an original can
vasser, and not one sent out as a question drawn from the copyrighted book
to be settled.

"(10) Errors Reproduced. In the following cases errors in the copyrighted
book reappear in the defendant's book, although the question slip sent out is
found, on the copy sent to the printer, checked as correct.

"'Abbot, Samuel, engineer, bds. 27 High Shsn.'
"'Abbott, Samuel, engineer, bds. 27 High Chsn.'
"Both these names are in the general directory of the copyrighted book.

The defendant's book repeats the latter name and both addresses as given,
although the former name is changed to Samuel S.

"'Adamson. Thomas W., grocer, 1825 Dorchester Av.' In the business di
rectory this number Is 1847. The defendant's general and business directories
differ in the same way, though a question was drawn on each, and checked
up as correct.

"'Anderson, Chas. A., salesman, 651 Wash.' This appears in the Gen. Dir.,
both books. The right name is WlIliam C., which both books insert in its
proper place, with the residence given as Wakefield. The defendant gives
Chas. A.'s residence as Melrose, the copyrighted book giving it at Wakefield.

"'Austin, George M. & Son.' Copyrighted Gen.
"'Austin, G. M. & Sons.' Do Bus., 'Provisions.'
"The same discrepancy between Gen. and Bus., under 'Provisions,' occurs

in the defendant's book. Defendant's Bus. has also 'Geo. M. and Son' under
'Poultry.'

"'Ballardville Mills.' So in both books. Gen. Dir, The correct speJUng
Is 'BaJlardvale.'

"'Beane, William M. Mrs. & Co.' Copyrighted Gen.
"'Beane, W. M. Mrs.' (Do Bus.)
"The same discrepancy between the Gen. and Bus. (under 'Fancy Goods')

appears in defendant's book.
" 'BeckWith, Leslie A.' Copyrighted Gen.
"The name so appears in defendant's Gen. The right name is 'Leslie W.'

(The defendant also has 'L. W. Beckwith.')
"'Bullard, George P.'
"Both books (Gen.) give him as president, etc., of 'Eastern Expanding Metal

Co.' The correct word is 'Expanded.'
"'Capen, Walter.' Copyrighted Bus.
"The true name is 'G. Walter,' and is so given In copyrighted Gen. De

fendant's Gen. omits the name altogether. Its Bus. gives it without the 'G.'
"'Enneking, John J. 174 'l'remont.' Copyrighted Bus.
"So in defendant's Bus. under 'Artists.' The correct number is 175a. The

copyrighted Gen. has the name; the defendant's Gen., not.
"'Fletcher, Howard F.' Copyrighted Gen.
"Same in defendant's Gen. The right name is 'Howard S. Fielding, John B.'
"Copyrighted Gen. gives the residence as Somerville, whereas it should be

Malden. Defendant's Gen. does the same.
" 'Gallivan, Timothy.' Copyrighted Gen.
"Same in defendant's Gen. The right name Is 'Galvin,' and this defendant

also has.
"'Gray, Robert B. bds. 81 Arlington.' Copyrighted Gen.
"Same in defendant's Gen. The right number is 8. There Is no 81 em the

rtreet.
"'Gibbs, Carrie A.' Copyrighted Gen.
" 'Gibbs, Carrie E.' Do Bus.
"The same discrepancy exists between defendant'. Gen. and B~
"'Guild, Willard G.' Gen., both books.
"The right name is 'Willis Go'
"'Johnson, Adolph 0.'
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"The copyrighted Bus., under grocers, gives his place of business '498 Sum
mer St.' This, as appears by copyrighted Gen., is his residence, but not his
store, which is 487, same street. Defendant's Bus. repeats 498 as his store.

.. 'Koritzky, Simon.' Copyrighted Gen.

.. 'Kovitzky, Simon.' Do Bus., under 'Grocers.'
"Same discrepancy between defendant's Gen. and Bus. The defendant's

Gen. has some information not in copyrighted book.
"'Levy, Lewis I. & Son.' Copyrighted Gen,
" 'Levy, L. I.' Do Bus., 'Fancy Goods.'
"Same discrepancy between defendant's Gen, and Bus.
"'Milton Bradley Co.' Copyrighted Gen.
" 'Bradley Milton Co.' Do Bns., 'School Supplies.'
"Same discrepancy between defendant's Gen. and Bus. The first name is

the right one.
"'Morrell, George C. 40 State St.'
"Under lawyers in Bus. of both books. He is not a lawyer, although copy

righted Gen. erroneously describes him as such.
"'Patten, F. R. Mrs.'
"Her lunchroom is given in Bns. of both books, under 'Restaurants,' as

at '2280 Dorchester Av.,' which is wrong according to the Gen. of both books.
"'Richardson, Earl B.' Copyrighted Gen.
"Same in defendant's Gen. The right name is 'H. Earl,' which both books

(Gen.) also have.
"'Ryan, George T.' Copyrighted Gen,
"'Ryan, George F.' Do Bus., 'J!'lorists.'
"r.rhe same discrepancy is found between defendant's Gen. and Bus.
.. 'Trautmann, Louis H., salesman 178 Tremont, I'm. 4, bds. 19 Wabeno,

Rox.'
" 'Trotman, Louis H., salesman, 178 Tremont, rm. 4.'
"Both these names appear in the copyrighted general directory. They ap

pear in the same manner in the defendant's general directory, except that
the defendant spells the first name 'Trautman, Lewis H.'

"'Wachuset Thread Co.' Copyrighted Gen.
"The name appears in the same way in defendant's Gen. The correct

spelling is '';Vachusett.'
"'';''atson, George.'
"Both business directories, under 'Accountants,' give his address as '53

State St., room 705.' 'l'he right room is 605, and it 816 appears in the Gen.
of both books.

"'';Yeddick, Frank.'
"The Gen. of both books give the surname spelled thus, with the same In

formation, but the defendant has Frank L. instead of Frank. The correct
spelling is 'Wedick,' and this the defendant has also; the name spelled with
one 'd' appearing to have been obtained on the original canvass, and as
'J!'rank,' not 'Franl!: L.'

""Wiggin, Henry D., Jr.'
"The Gen. of both books has this name, and both give the residence at Med

ford. The man left Medford in April, 1903.
"I omit about twenty instances having a similar tendency to show imper

fect settling of question slips, but in which there seems to be more possibil
ity that a reasonably careful canvasser might have independently fallen into
the error reproduced. As to nearly half of these, also, they are names of
nurses, which both parties may, perhaps, have got at secondhand from a list
of nurses.

"(11) It will appear from the cases cited on page 20 .that if the defendant
is permitted at all, by the law of copyright, to reproduce in its own book in
formation based upon the copyrighted book, according to the above-described
method of drawing and settling questions, it is only upon condition that it
uses the question slips for no other purpose than to direct its canvassers to
the sources of information, and there obtains the information reproduced,
by its own labor, to the same extent as it would have done without any ques
tion slip at all. The defendant employed in superintending the work of pre
paring its book M!'. George M. Hyde and Mr. Frederick H. Radford, two
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persons of large experience in the business of publlsWng directories; both
baving been employed for many years by the complainant or its predecessors,
and afterwards, in 1902, by a concern called the City Directory Company.
While connected with the City Directory Company, Mr. Hyde had consulted
counsel regarding the legality of 'drawing questions' from existing copy
righted directories. No counsel were separately consulted upon this point
by the defendant with special reference to its canvass. Both Hyde and Rad
ford testified before me (the testimony being objected to by the complainant,
and admitted subject to its exception) that they believed they had a perfect
right to follow this method of drawing questions described above. I find that
they did so believe. The advice from counsel received by Hyde as above was
that he had a perfect right to draw off every name and verify it. The fact
that Hyde had received such advice was known to Radford and Seaver. The
persons who drew the questions for the defendant's directory upon the slips
referred to, or many of them, testified before me, as did also all the canvas
sers who settled them, and many of the persons who afterwards inserted
them in the copy from which the defendant's book was printed. The testi
mony given by all these persons was that, throughout the preparation of
the defendant's book, frequent, reiterated, and emphatic instructions were
given to all its employes by Mr. Hyde and Mr. Radford, also by Mr. Seaver,
the president, to make no use of the copyrighted book except for the pur
pose of drawing questions from it; also that those instructions were obeyed.
It was agreed that all the defendant's employes, if called, would testify to
the same effect. (See the stipulation filed before me March 25, 1904.) De·
fendant employed, in all, between fifty and sixty office assistants, and, in
cluding the five canvassers already mentioned. thirty men in all were em
ployed in settling questions, who did. In all, 337 days' work. My conclusion,
however, must be, from the facts above found in paragraphs 8, 9, and 10,
that the instructions so given were not always obeyed. It is, of course, possi
ble that in some of the instances cited in paragraphs 9 and 10 the canvasser
supposed to 'settle' the questions used the slip taken from the copyrighted
book only in the manner described at the beginning of this paragraph; that
the information thereby obtained by him was wrong, and, in the cases cited
under paragraph 10, wrong in the same way that the information taken from
the copyrighted book was wrong. It does not seem to be possible that all
the instances referred to can be so accounted for. The presumption arising
from facts shown, in my opinion, calls upon the defendant to account for
each instance by specific proof, and cannot be disposed of by general testi
mony that the instructions referred to were given and followed. I therefore
find that copyrighted information was, upon any view of the law, unlawfully
transferred to the defendant's book in all the instances referred to.

"(12) The defendant contended that the evidence before me showed its
original canvass to have been made without any use whatever of the copy
righted b.ook, and also to have been such as to correct a very large propor
tion of the mistakes occurring in that book. I find that in the following
instances mistakes occurring in the copyrighted book have been reproduced
in the defendant's book, not by means of question slips drawn from the copy
righted book, but by means of slips brought in by the defendant's original
canvassers, and made part of the copy from which defendant's book was
printed.

"'Bauer, John W.' This name appears in the general directory of both
books. The correct name is 'John N.' The defendant's book gives his resi
dence, which is not in the copyrighted book. The reproduction of the error,
however, is not explained.

.. 'Dana, Samuel L.' The residence is given in both books (general direc
tory) as '44 Peter Parley Road.' The correct residence is '49.' (The copyrighted
book has'S. L.,' whereas the defendant has 'Samuel,' in the business direc
tory.

.. 'Floyd, Ezra B.' The name is so given in the general directory of both
books. The correct name is 'Eugene B.' The defendant gives the company
whereof Mr. Floyd was treasurer-Glen Almond Mica Mining Company
which the copyrighted book does not.

"'Langerfeld, John P.' Both books, in their business d~rectories, nnder
'Bakers,' give his address as '98 Boston.' That address has been wrong since
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February. 1l;l03, when he leftit. l'he defendant also gives two other ad·
dresses, which the copyrIghted book has not.

U'Starbard, Nathaniel W.~ The name so appears in the Gen. of both
books, The corr~t spelling is 'Starbird.'

"'Willson, Alexander K' Both books (Gen.) give his business address as
'28 School St. Room 56.' The correct room number Is '59.' The defendant
gives the middle initial 'W,' in place ,of 'E.'

"I find also that the following names, also incorporated in the defendant's
book by means of original canvassers' slips, are names of persons who had
died since the insertion of. their names in the copyrighted book, but before
the defendant's canvass, viz.: Gensler" William, died July 8, 1903; Leon
ard, Frank A., died June 22, ,1903; Morrison, George G., died July 3, 1903;
Ramsay, William H" died May 28, 1903; Scully, Charles H., died June 13,
1903; Sproul, Charles \Y., died June 17, 1903; Wood, James F., died June
28, 1903. One of the defendant's canvassers testified to having personal1y
canvassed the apartment hotel where Frank A. Leonard last resided, accord
ing to the copyrighted book, but not to the specific information he obtained
(if any) regarding this name. He did testify that, such information as he
got, he got there. Testimony was introduced by the complainant tending
to show that Leonard's widow moved away from the hotel before the date
of this canvasser's alleged visit. In the other instances the presumption
arising is rebutted only by the general testimony of the defendant's employes
that they obeyed the instructions given them to make no use of the copy
righted book in their canvass. I find, however, that in the case of William
Gensler a sign was found by one of the defendant's canvassers, on March
17, 1904, at the said Gensler's former place of business, reading, 'William
Gensler, Hairdresser.' In the case of the name of William H. Ramsay, bar
ber, his name was found upon a doorplate at his address on the same date,
but all that was on the door plate was 'W. H. Ramsay.'

"What is said above applies to the name 'Alario Joseph,' which appears
in both business directories-under 'Hairdressers' in the copyrighted book,
under 'Barbers' in the defendant's. He left the address given July 4, 1903.

"(13) I find, upon the indications afforded by the instances cited in the
preceding paragraph, that there has been some copying of names or informa
tion contained in the copyrighted book, independently of questions drawn
from it or the settlement of such questions. I am unable to find, upon any
evidence before me, whether, in the instances above given, the original can
vassers, or the persons who transferred their slips to the copy for the print
ers, or who else, were responsible in these cases. Otherwise than as appears
in the instances referred to, I find no evidence of copying independently of
drawing questions as explained above (paragraph 6).

"(14) I also find some reason to believe from the indications afforded by
the defendant's 'checkbooks' (paragraph 6) that its original canvass was not
as full and complete as might have been expected. The total number of
copyrighted names checked as not obtained by canvassers has not been
counted by either side, and is only to be ascertained by estimate. The presi
dent of the defendant company estimated it at one-quarter. Neither has the
number of copyrighted names blue-dotted been counted, and this also can
only be estimated. The same witness estimated it at one-quarter of the
names not obtained by canvassers, which would be 6.25 per cent. of the whole.
Mr. Hyde estimated it for the general directory at 22 per page, which would
be, in all, 41,162 for the whole number. The estimate on behalf of complain
ant is 27.2 per page, or 50,891 for the whole. If either of the two latter esti·
mates, which seem to be more likely to approximate the truth than the fOl"
mer, be accepted, the number of copyrighted names not returned by the de
fendant's original canvassers, which must have been considerably larger still,
is not easily accounted for consistently with the theory of a thorough orig
inal canvass by the defendant. Other facts leading to the same result are
that a large number of prominent and well-known names in the copyrighted
general directory and a large proportion of such headings in the copyrighted
business directory, as 'Masters in Chancery,' 'Hospitals and Dispensaries.'
'Piano 'Tuners,' 'Clubs,' 'Artists,' are shown by the checkbooks not to have been
obtained by the original canvass. The total number of names in the defend-
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ant's general directory being 318,000, as above found (paragraph 4), if Mr.
Hyde's estimate of the number of names blue-dotted be deducted, there will bil
left 276,838, as the number of those obtained by the defendant independently
of the use of questions drawn. If the complainant's estimate of the blue
dotted names be deducted, the remainder will be 267,109.

"(15) Not counting the three fictitious names (paragraph 8), there have
been indicated above 53 instances which are found to show copying from the
copyrighted book. For the purposes of the hearing before me, about 600 cases
of error, omission, or discrepancy in the copyrighted book, being about one
fifth of one per cent of all the defendant's names, were compared on behalf
of the complainant with the defendant's book. About 8.8 per cent., there
fore. of the entire number compared, are found to be reproduced by the de
fendant. Thirty-nine of the instances referred to are cases where questions
were drawn upon blue-dotted names, or 6.6 per cent. of the whole number
examined. If the blue-dotted names be taken as numbering 25 per page,
which is 16% per cent of all the copyrighted names, and if all the questions
drawn on blue-dotted names be assumed to show copying in the same pro
portion as the number examined, the percentage of all the copyrighted names
improperly reproduced by blue-dotting would be 1.10 per cent As above
found, however, the process of blue-dotting and drawing questions was not
the method of reproducing the copyrighted matter in all the cases where it
has been reproduced. In 14 instances (paragraph 12) it must be ascribed to
some other part of the work of preparation. The defendant requests the
finding that in the case of all the 600 names examined, but not put in evidence
by the complainant, errors in the copyrighted book were found not to have
been reproduced, or else to have been corrected by the defendant I find
that the defendant corrected the complainant's errors in some of these cases,
bnt I do not think that any further finding regarding such names is war
ranted by the evidence.

"(16) The complainant has remaining on hand 195 copies of its copyrighted
book. The price at which they are regularly sold is $6. It may reasonably
expect to sell 75 more copies; one reason why the number is not greater
being that it expects, in regular course, to publish a 1904 directory in July.
If, therefore, the only damage to the complainant by publication of the de
fendant's book is the loss of sale of copies of its copyrighted book, such dam
age will not exceed $450. The damages to the complainant's business, how
ever, which will result from the publication of a rival directory such as the
defendant's book, will be much greater, and will be of such a nature that
they cannot be estimated at law, and will be in that sense irreparable.

"(17) The defendant has expended, in compiling, printing, and binding its
proposed directory, between $35,000 and $40,000. The issue of the injunctioil
prayed for by the complainant will probably result in the total loss of this
investment. The advertisements inserted in the book have been inserted
under a contract providing for payment when the book is published, and the
total amount so paid for advertising is a good many thousand dollars. The
book, if published, will be of substantial value.

"(18) The galley proof slip annexed to the third affidavit of Charles D.
Marcy, filed in court February 29, 1904, is found not to be a part of the de
fendant's book as printed. I find, that pages 1617 and 1618, being the pages
of the defendant's book whereon the matter appearing on said galley proof
slip would have appeared in the book, were, as those pages appeared in the
printed proof sheets before me, printed on different type from the remain
ing proof sheets, and inserted by pasting, in the place of other pages reo
moved, among the proof sheets submitted. I find., however, upon the evidence
of the printer who set it up, called as a witness by the complainant, that he
was directed by defendant to print no further from the galley proof slip at
some time prior to the filing of the bill of complaint Pages 1617 and 1618,
as they appear finally in the defendant's book, omit two of the names re
ferred to in Marcy's affidavit No.3, and correct the errors pointed out by said
affidavit in the four remaining instances.

"(19) Except as set forth in this report, I find no reason to question the
good faith or honest intention of any person concerned in the enterprise of
preparing the defendant's book.

129F.-49
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"My conclusions of law are as follows:
"(1) The question referred to above in par. 7, viz., 'Is It lawful, in the prep

aration of a directory, to copy, verify, check, and correct copyrighted infor
mation, with intent to reproduce it, save as corrected, in a competing book?'
is one which does not appear to be settled by any express and controlling
decision. The English cases (Kelly v. Morris, L. R. 1 Eq. 697; Morris v.
Ashbee, L. R. 7 Eq. 34; Morris v. Wright, L. R. 5 Ch. 279; Moffatt v. Gill,
86 Law Times R. 465) and the following in the United States (Banks v. Mc
Divitt, 13 Blatchf. 163, Fed. Cas. No. 961; List v. Keller [C. C.] 30 Fed. 772;
E. Thompson Co. v. American, etc., Co., 122 :!<'ed. 924, 59 C. C. A. 148, 62 L.
R. A. 607; Colliery Co. v. Ewald [C. C.] 126 Fed. 843) seem to be those most
closely relating to the point to be decided. It does not appear, therefore, to
be a clearly settled question of law. My own opinion (of course, submitted
with diffidence, under the circumstances) is that the question shouid be an
swered in the negative. My conclusion of law, therefore, is that none of the
information incurporated in the defendant's book by means of questions
drawn as above, whether settled or not, can be published without violating
the complainant's copyright.

"(2) The infringement found Is clear in law and substantial in amount,
whatever be the decision of the question referred to above under 1.

"1'he validity of the complainant's copyright and its infringement as above
by the defendant's proposed book being established, the complainant is en
titled. upon general principles, to have the pUblication of the book enjoined
pending further proceedings, at least as to so llluch of the work as is a plain
infringement, and such injunction is granted in the ordinary course. It is,
however, granted or refused in every case according to the discretion of the
court. The facts which lllay be supposed to guide the court in exercising
such discretion have been fonnd above."

Alexander P. Browne, for complainant.
Gaston, Snow & Saltonstall and Thomas Hunt, for defendant.

HALF. District Judge (after stating the facts). In this case, after a
full hearlllg of the parties and their witnesses, the master has made an
ample, detailed, and complete report, embodying a careful analysis
of the testimony. We have copied this report in full, as it, with the bill
in equity, constitutes the record; and so we need not recite its details.

The master has found that the damage to the complainant, by publi
cation of the defendant's book, will be, in the loss of the sale of its
copyrighted book, a sum not exceeding $450. He finds further that the
damages to the complainant's business which will result from the publi
cation of a rival directory, such as the defendant's book, will be much
greater, and will be of such a nature that they cannot be estimated at
law, and will be in that sense irreparable. He further finds that the
defendant has expended in compiling, printing, and binding its proposed
directory between $35,000 and $4°,000; that the issue of the injunc
tion prayed for by the complainant will probably result in the total
loss of this investment; that the advertisements inserted in the book
have been inserted under a contract providing for payment when the
book is published, and the total amount so paid for advertising is
many thousand dollars; that the book, if published, will be of substan
tial value. He states the leading question of law which arises in the
case, namely: Is it lawful, in the preparation of a directory, to copy,
verify, check, and correct copyrighted information, with intent to re
produce it, save as corrected, in a competing book? And he says that
this question is one which does not appear to be settled by any express
and controlling decision. He then refers to the leading English and
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American cases, and concludes that, in his opinion, none of the informa
tion incorporated in the defendant's book by means of "drawing ques
tions," whether settled or not, can be published without violating the
complainant's copyright. He further finds that there has been an in
fringement, whatever may be the decision on the above questior:.

Since the presentation of this report, our attention is called to Dun
v. International Mercantile Agency (C. C.) 127 Fed. 173, a rase just de
cided, in which Judge Lacombe says:

"It is not disputed that defendant made use of complainant's book in pre
paring its own pUblications. Thanl,s to such use, it discovered the names
of individuals, firms, and corporations engaged in busines,:, and therefore de
sirable for inclusion in its book, which names had apparently not been dis
covered by the investigations of defendant's own canvassers, nor found in
some other publication. The names thus ohtained from complainant's book
aggregated certainly hundreds, possibly thousands. Was this an unfair use
of the complainant's book'! Had this question been presented to this court
a year ago, the answer might not improbably have been in the affirmative.
Such use of another's compilation was approved in Moffatt v. Gill, 86 Law
Times Rep. 405, but that decision was not controlling here, and for rE'asons
assigned in Colliery Engineering Co. v. Ewald (C. C., Oct. 9, 1903) 126 Fed.
843, it was thought that its conclusions were harsh and inequitable. Never
theless, propositions which work hardship to the individual are sometimes
sustained on grounds of public policy, and the opinion of the Court of Ap
peals of this Circuit in Thompson Co. v. American Lawbook Co. (July, 1903)
122 F'ed. 922 [59 C. C. A. 148, 62 L. R. A. 607], expressly approves the doctrine
of Moffatt v. Gill. In view of that decision, which is, of course, controlling
here, injunction cannot be granted upon the undisputed facts."

It will be seen that this case, which is the latest American authority,
approves and confirms the doctrine of Moffatt v. Gill, in which the court
said:

"You cannot, where another man has compiled a directory, simply take
his sheets, and reprint them as your own; but you are entitled, taking the
sheets with you, to go and see whether the existing facts concur with the
description in the sheets, and, if you do that, you may publish the result as
your own."

See, also, Pike v. Nicholas L. R. 5 Ch. 251, and other cases cited
and commented on in Coppinger on Copyrights (3d Ed.) p. 201.

It seems to us that there is strong reason for holding that the publish
er of a new directory has a right to take an old directory, and be guided
by it to original sources of information, and that if, so guided, he goes
to those sources of information and obtains facts, he may publish those
facts, even though they consist of names and addresses which are identi
cal with those published by the old directory. But upon this motion for
a temporary injunction it is not necessary, nor fitting, for the court
to pass upon this question. The master has wisely reported that it is
not conclusively settled. We have pointed out also that he has found
that there has been infringement, and that the damage to the complain
ant from the publication of the defendant's work may be, in a sense,
irreparable. But these findings, if sustained by the court, do not neces
sarily lead us to the conclusion that an unlimited in~(;rlocutory injunc
tion should be granted. We have pointed out also the finding with
reference to the effect upon the defendant if the injunction is granted
as prayed for.

It is the business of a court of equity to inquire not only whether serio
ous and irreparable damage is to be done to the complainant if the tem-
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porary injunction is refused, but also to inquire whether or not the in
jury done to the defendant by the granting of an injunction will be dis
proportionate to the benefit derived by the complainant. In Hanson v.
Jaccard Jewelry Co. (C. C.) 32 Fed. 202, the court said:

"On an application for an injunction pending suit, it is proper for the
court to consider the harm that would be done to the complainant by refus
ing such an order, in comparison with the damage that might be sustained
by the defendant in consequence of granting the same."

In Trow Directory, etc., Co. v. Boyd (C. C.) 97 Fed. 586, Judge La
combe said:

"Nevertheless an injunction to the full extent prayed for by the c,;mplain
ant would, if issued now, be practically a judgment in advance of trial, which
would work irreparable injury to the defendant, while it seems as if the
complainant might be sufficiently protected by a bond and an account of
sales."

In West Publishing Co. v. Lawyers' Co-op. Pub. Co. (C. C.) 53 Fed.
265, Judge Coxe said:

"It is the duty of the court in all these cases to take into consideration
the situation of both parties, and not to issue the writ except in the plain
est cases, where the result will be irreparable injury to defendant, without
corresponding advantage to plaintiff."

In Sargent v. Seagrave, 2 Curt. 553, Fed. Cas. No. 12,365, Judge
Curtis said:

"The court looks to the particular circumstances to see what degree of in
convenience would be occasioned to one party or the other by granting or
withholding the injunction."

In Spottswoode v. Clarke, 2 Phil. Ch. 157, the chancellor said:
"Here is a publication which, if not issued this month, will lose a great

part of its sale for the ensuing year. If you restrain the party from selling
immediately, you probably make it impossible for him to sell at all. You
take property out of his pocket and give it to nobody. In such a case, if
the plaintiff is right, the court has some means, at least, of indemnifying
him by making defendant keep an account, whereas, if the defendant be right,
and he is restrained, it is utterly impossible to give him compensation for
the loss he will have sustained. And the effect of the order in that event
wm be to commit a great and irremediable injury."

Dron on Copyright, p. 516, says:
"The question of granting a preliminary injunction Is affected by many

considerations. It depends chiefly on the extent of the doubt as to the va
lidity of the copyright, and whether it has been infringed, the damage which
will be sustained by the plaintiff if the injunction is withheld, and the in
jury that will be done to the defendant if it is granted. The court will ex
ercise its discretion in following that course which appears most conducive
to justice to both parties."

See, also, Coppinger on Copyright (3d Ed.) p. 269.
In Ladd v. Oxnard (C. C.) 75 Fed. 703, Judge Putnam, in this circuit,

has fully considered the subject which is now before us. At page 732
he considers the question of what loss is "irreparable," within the mean
ing of the law. He cities Parker v. Woolen Co., 2 Black, 545, 17 L.
Ed. 333, where the word "irreparable" is held to cover cases "where the
loss of health, the loss of trade, the destruction of the means of subsist
ence, or the ruin of the property must ensue." In the case last cited,
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Mr. Justice Swayne, for the Supreme Court, gives further definition
of the meaning of the court in the use of the word "irreparable," and
quotes the old doctrine that the case must be "one of strong and imperi
ous necessity." In the matter which Judge Putnam had before him in
Ladd v. Oxnard, he found that a large proportion of the copyrighted
book was plagarized, and that the plaintiff had made out a very strong
and striking case; that it did not appear that the defendants had acted
in good faith; and that it did appear that an injunction would destroy
property of the defendant of very great value. In the case before us
the findings of the master in respect to these matters to which we have
just referred are much stronger for the defendant than the facts in Ladd
v. Oxnard. In both cases there is evidence of infringement consisting
of repetition of errors, and in both cases there is no great similarity of
books, or danger that the public will mistake one for the other. Ladd
v. Oxnard contains the settled and conservative doctrine of this' circuit
with reference to the granting of interlocutory decrees in copyright
cases. At page 733, Judge Putnam says:

"But the law vests in no other individual holding an official position, wheth
er executive, legislative, or judicial. a power more extensive and more capa
ble of evil, as well as of good, without defined rules either as to' the law or
the facts, than that which a single judge is so often asked to exercise in the
manner asked in the case at bar. In view of this fact, and further in vie,'
of the varying and inconsistent expressions in relation to the proper occa·
sions for exercising this power, the only true safety is in saying that a tern·
porary injunction ought never to be granted in a case of new impression,
like this at bar, if it be possible to effectnate justice in any other way.
• • • The case fails to impress the court with the necessity of granting
the complainants, for their protection, an unconditional interlocutory order.
The respondent is not charged with attempting in any way to pass off his
publication for that of the complainants. Indeed, not only the title page
and the short name given the respondent's book, but also its size and stylp
of binding, prevent any probability of one being mistaken for the other.
There is therefore no threatened injury to come from a counterfeiting 01
that character, so that we can apply the fact, which is matter of common
knowledge, that publications of this peculiar character relr for their accept
ance on the reputation of the compilers and publishers, and the circulatior
of them must ordinarily be the same, whether protected by copyright or no:'
The court must therefore presume that, while the respondent's publication
might obtain some circulation for which he may be liable to account to the
complainants in the way of profits, yet such circulation would probably be in
addition to any which the complainants would secure, even if they maintained
a monopoly, and consequently not of such character as to cause them a sub
stantial loss of trade."

In the case at bar we are governed largely by the considerations
which prevailed in this circuit in the case which we have just cited. It
is the duty of the court to take a course most conducive to justice to
both parties to the controversy. In this attempt we grant a conditional
order, which we think will best subserve the ends of justice. It is
ordered that there will be an interlocutory decree for an injunction as
prayed for, unless the defendant on or before the loth day of May,
1904, file a bond to the complainant, with sureties approved by the
clerk, in the penal sum of $5,000, conditioned for the payment of any
sum, except costs, which may be finally decreed against the defendant
in this court or on appeal, and keep an account of sales of directories
made by it
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WILSON v. ATLANTIC COAST LINE R. CO.

lCircuit Court, N. D. Geo·rgia. April 30, 1904.}

No. 1,765.

1. CARRIERS-SPECIAL SERVICES-CIRCUS 'l'RAINS-LIABILITY FOR NEGLIGENCE
-,SPECIAL CONTRACT-YALIDITY-PUBLIC POLICY.

Where a railroad company agreed to haul certain cars of the proprietor
of a circus according to a special schedule. and for a price less than the
regular rates for such service. the carrier's servants having no right to
direct the loading or unloading, which was in the exclusive charge of
the employes of the circus company, an express contract between the
parties, exempting the carrier from liability for the negligence of its
employes, and releasing the carrier from liability for loss and damage
to any of the circus company's property, menagerie, cars, or equipment
while in transit, and to indemnify the carrier against damage or injury
to any of the circus company's officers, agents, performers, or employes,
was not invalid, as contrary to public policy.

2. SAME-PLEADiNG-DEMURRER.
Where a shipper brought suit on a special transportation contract

against the carrier for damages to his property, the contract providing
that it was made in consideration of reduced rates granted to the ship
per, he could not contend, on demurrer to the petition, that tIle statement
in the. contract that a reduced rate was given was false.

g. SAME-ACTION Ex DELICTO.
'Where a cll'cus proprietor brought suit in tort to recover damages foT'

injuries to a circus train, transported over the line of defendant railroad
company under a contract exempting the carrier from liability for negli
gence, and providing that the carrier's obligation should be that of a
private carrier only, a petition alleging such contract as matter of in
ducement only, and charging that the same was illegal and void as be
yond the carrier's corporate capacity, and that the transportation of
shows, theaters, and circuses was a part of defendant's regular business
as a carrier, was demurrable.

It. SAME-CHARACTER OF TRANSPORTATION-PRIVATE CARRIER.
A railroad company is not required, as a common carrier, to take a

circus train, a part of which Is loaded with wild animals, and transport
the same over its line, but "may refuse to transport such train, excepl
under a special contract limiting its liability to that assumed by a private
carrier. •

Burton Smith and George Gordon, for complainant.
F. G. Du Bignon and R. C. Alston, for defendant.

NEWMAN, District Judge. This suit was brought originally hi the
~ity court of Atlanta, and removed by defendant to this court on th'e
ground of adverse citizenship; the plaintiff being a citizen and resident
of the state of Virginia, and the defendant a North Carolina corpora
tion. The declaration alleges that the plaintiff is the owner and general
manager of the "\V. H. Harris Nickle Plate Shows"; that being the
trade-name under which the plaintiff carries on his business of show
man. Said show is not incorporated. It alleges that the defendant rail
road corporation has damaged him in the sum of $15,000. The alle
gations on which the complaint is founded are as follows:

"That defendant, on the 15th day of September, 1902, entered into a con
tract with plaintiff, wherein the defendant agreed for a consideration to

'If 4. See Carriers, vol. 9, Cent. Dig. § G48.
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transport plaintiff's show from the city of Montgomery, Alabama, to Valdosta,
Georgia, stopping at various places along defendant's line of railroad for
the purpose of allowing plaintiff to exhibit his show. A copy of the contract
is attached. Plaintiff, relying on the defendant's performance of said con
tract, arranged dates for exhibiting along the line of defendant's railroad,
and went to an expense of one thousand dollars in preparing for and adver
tising said exhibitions, of which fact defendant had full knowledge. Defend
ant well knew, when it contracted to transport plaintiff and his show along
the line of its railroad, the character of the business in which plaintiff was
engaged, the importance of plaintiff's show being transported from place to
place at the times specified, and the eonsequences to plaintiff of delay in such
transportation; and plaintiff further shows that defendant undertook to
transport plaintiff and his show, with full knowledge of all the facts, and
agreed in its capacity of common carrier to transport and care for plaintiff
and his property. That on or about October 28, 1902, defendant undertook
to move plaintiff's said show from Dothan, Alabama, to Bainbridge, Georgia,
when, by reason of the unsafe and defective condition of defendant's track
and appliances, and the negligence and carelessness of defendant's servants.
two of plaintiff's cars, loaded with plaintiff's animals, wagons, tents, and
other paraphernalia used by plaintiff in connection with his said show, were
ditched, and his said property broken up and destroyed,"

It is alleged that the plaintiff's cars being moved from the siding at
Dothan, Ala., into the main track of defendant's road, preparatory to
transporting the show to Bainbridge, when, by reason of the defective
and unsafe condition of defendant's said track and appliances, and by
reason of the negligence and unskillfulness of defendant's servants and
employes, plaintiff's cars were wrecked, and his property damaged. It
is alleged that defendant's track was defective and unsafe, in that a
large rail was joined to a smaller one, and the ends of said rails were
not fastened together withfishplates, as safety required, but were sim
ply spiked to the ties, making an extremely crude and unsafe joining of
said tracks or rails. It is alleged that the uneven and defective joining
of said two rails was on the curve of the track where said side track
curved in to join the main track, and was on the outside of said curve,
making the place doubly dangerous on account of the fact that at such
a place the weight of the cars would be mainly thrown upon said out
side rail at the defective joint, thus crowding it out, and allowing the
wheels to drop down upon the ties. It is alleged that the defective and
unsafe joining of said rails was due" to the negligence of the defendant,
its officers and agents in charge 01 its track, and that this defective and
dangerous condition of its track defendant well knew, or could by the
exercise of ordinary care have discovered; that by reason of the dan
gerous and defective condition of the track two of plaintiff's cars were
derailed, turned over, and bro:,en to pieces, his wagons which were
loaded on said cars were throw:l off and broken up, his tent poles, seats,
and canvas were broken and smashed and otherwise damaged, the
wagon known as the "bank wagon" and "lion den" was turned over
and demolished. One of plaintiff's lions was so injured that it subse
quently died, and another one so injured as to be of no further use to
plaintiff. The damage to plaintiff's cars, wagons, seats, poles, canvas,
lions, and other property amounted to $4,000. It is further alleged
that by reason of said wreck, occasioned by defendant's negligence, the
plaintiff was greatly delayed, and was unable to exhibit his show at
Bainbridge on October 28, 1902, as he had advertised and arranged to
do, and as defendant knew he had arranged to do, whereby plaintiff
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lost that day's exhibition, to his damage $800; that by reason of the
wreck and the destruction of his wagons and paraphernalia, plaintiff
was unable to have any street parade of his show for 22 days following
said wreck, and that by losing these parades he lost $200 per day, or an
aggregate of $40400; that the expense occasioned to the plaintiff by the
extra men, horses, and wagons necessary for such a street parade as
the plaintiff had daily in connection with his show as an advertisement
was $200 per day; that this expense was occasioned for 22 days after
the accident, to the plaintiff's aggregate damage $40400; that the daily
expense of maintaining plaintiff's show is $400, and for the day plaintiff
was scheduled to show at Bainbridge he paid expenses to the amount
of $400, being deprived of any return therefor by reason of defendant's
negligence. It was then alleged that the defendant is a common car
rier, and is obliged by law to accept and transport all goods, animals,
and other property offered to it for transportation over its line of rail
road, but plaintiff shows that now regarding its duty as a common
carrier, defendant refused to receive and transport his show until he
should sign the contract heretofore mentioned and fully set out in
"Exhibit A." Plaintiff alleges that said contract was forced on him,
and that, in so far as it purports to excuse defendant from its legal
liability as a common carrier, and to limit its liability unreasonably as to
items of damage to be suffered by plaintiff, it is against public policy
and void. It is then alleged that the allegations of consideration of
reduced rates contained in said contrC'-ct is false, and that, on the con
trary, defendant charged plaintiff double what he had formerly paid
defendant for the same service; and that when he objected to the price
demanded by defendant on this occasion he was informed that he must
pay defendant's price or walk; and, in so far as said contract attempts
to limit. defendant's liability, it is without consideration.

The contract, which is attached to the declaration, is as foIIows:

Atlantic Coast Line Railroad Company.

Circus Contract

An Agreement made this 15th day of September, 1902, by and between the
Atlantic Coast Line Railroad Company, hereinafter styled and called the rail
road company, of the first part, and W. H. Harris (Nickel) Plate Shows here
inafter styled and called a circus company, of the second part.

Whereas, the Circus Company is the owner of a circus and menagerie, in
cluding horses, wild animals and other live stock, and tents and other para
phernalia usually used as a part of a circus and menagerie, and is also the
owner of certain railroad cars especially designed and made for the carriage
and transportation of the circus, its animals, tents, paraphernalia and per
formers in the said circus and of the agents and servants of the said circus
company employed in and about the same, and

Whereas, the Circus Company is desirous to give exhibitions of its said
circus and menagerie at various points on the lines of railroad of th" Rail
road Company, and to that end to have its railroad cars loaded with all of
its said circus, paraphernalia, tents, equipments, horses, wild animalS, live
stock and also its performers, agents and servants moved over the lines of
railroad of the said railroad company from point to point where exhibits
are to be given by the said Circus Company and upon a schedule different
from any in use by the said railroad company; and

'Vbereas, it has been expressly stipulated and agreed between the said par
ties that the said railroad company, by reason of the unusual services which
it is to perform for the said circus company under the contract, not only in
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the manner 01' transporting of the said persons and property and of the sched
ules to be used in the said transportation, but also 01' the reduced and un
usual rates charged for such services, makes this contract, not as a common
carrier, but as a private carrier, and its liability for any breach of this con
tract or for any damages arising hereunder, or by reason hereof, shall be that
of a private and not a common carrier.

Now Therefore, this Agreement witnesseth That the railroad Company, for
and in consideration of the sums of money to be paid to it by the Circu;;
Company, as hereinafter provided, and of the stipulations and agreements
herein set forth, agrees with the said Circus Company,

(1) That it will furnish unto the circus company the use of its railroad
and all such locomotives engines and train crews as may be necessary to
transport and move 3 coaches, 2 stock cars and 3 fiat cars. Advertising car,
free; cars for said circus company, containing the circus, menagerie, para
phernalia, equipments, performers and employes of the circus company from
point to point upon the lines of railroad of the Railroad Company, upon the
following proposed itinerary and schedule, to wit;

Leave. Time. Date. To be Hauled Special
for Ex. at Release Rate.

Montgomery M-night Oct. 20th Troy $12900
(

r.rroy " Oct. 21st Ozark 105 00
Ozark .. Oct.22d Elba 12100
Elba .. Oct.23d Enterprize 6300
Enterprize .. Oct. 24th Abbeville

.,
13700,

Abbeville " Oct. 25th Dothan 9100
Dothan .. Oct. 27th Bainbridge 13500
Bainbridge " Oct. 28th Valdosta 18500

----
$966 00

Should it become necessary to change the above routes or dates, the circus
company shall have the privilege of making such change by giving the Rail
road Company ten days notice beforehand.

(2) The railroad company agrees to furnish the side track necessary for
unloading and re-loading the said train at each point in the said schedule at
which a stoppage for exhibition is to be made to the extent of the existing
;;ide track room at such point, less the space occupied by such freight cars
as may be at the station and the space necessary for the free and safe pas··
sage of their trains on the main track, and also an engine to shift the car:;
during the loading and unloading thereof.

(3) r.rhe trains shall not be run at a higher rate of speed than fifteen miles
an hour over any part of the road, unless by some unforeseen accident or
event it shall become necessary to increase such speed in order to arrive at
the point of exhibition at the time above specified.

(4) That the railroad company will haul free for the said circus company
un advertising car over its road on its freight or accommodation trains be
tweeu the points named in the above schedule and pass free on its passenger
trains bill posters in actual service, baggagemen, advertising agents and bag
gage and advertising material of the said Circus Company.

In consideration of all of the which and of the greatly reduced rates given
by the railroad company to the circus company, the circus company covenants
and agrees as follows:

(1) To pay to the said railroad company the sum of Nine hundred and sixty
six dollars and 001100 payable as follows at points of shipment and at rates
named.

(2) The circus company for the consideration herein set forth agrees to re
lease aud discharge and does hereby release and discharge the said railroad
company from all liability for loss of. or damage to, any of its property,
menagerie, cars and equipments which the same may sustain wll.ile in trans-
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port over or upon the lines of the railroad company, and to Indemnify and
save harmless the railroad company for and against any damage or injury
to the person of any of its officers, agents, performers servants or employtls
which may happen or occur upon its line of railroad.

(3) That the railroad company shall have a lien upon any and all of the
property of the Circus Company as security for all sums of money due the
railroad company by the circus company under the provisions of this contract.

(4) That the railroad company shall not be required to run more than
seventy-five miles from one exhibition point to another as specified in its
schedule within the usual time, eight hours, or between the hours of 11 p. m.
and 9 a. m.

(5) That the railroad company shall have the power and option at any and
all times to inspect the cars of the circus company, and to reject any or all
the railroad company shall see fit, until such repairs, alterations or ad(1i
tions are made to the said cars as the railroad company may demand for
their free and safe transportation over its lines. Such repairs, alterations
and additions, and all material furnished and work done upon the said carR
while on the lines of the railroad company shall be at the expense of the said
circus company, and shall be paid before the said cars can be moved by it
off of the lines of the said railroad company.

(6) If any damage shall be done to the cars of the circus company, for
which the railroad company may be held legally liable, the circus company
shall permit the railroad company to repair such damage at such time and
place within ninety days after such damage as the railroad company elect.
But the railroad company shall use all reasonable dispatch in making the
same.

(7) If the railroad company shall for any cause be held liable for the loss
of or injury to any of the animals transported by it under this contract, it
is agreed that the said animals shall be valued at their actual value and in
no instance at a higher price or value than herein stipulated, as follows:

Elephants, Hippopotami, Giraffes, Rhinoceroses ..•••••..•.••.•••• $500 00
Horses and Zebras ..........................••••••...•......• 100 00
All oWer members of the equine species....................... 50 00
Lions and Tigers............................................. 100 00
Leopards ..........•..................•.....................• 50 00
All other members of the feline species....... . . . . . . . . . .. . . ...• 2000
Buffaloes, and all other members of the bovine spceles.......... 50 00
Seals .........................•............................• 10 00
Monkeys, and all other animals not specified. . . . • . . . . . . . . . . . . • • 5 00
Birds, all species of.......................................... 5 00
Crocodiles, Alligators, Serpents, and other reptilia.............. 5 00
All other animals not specified................................ 5 00

(8) That the circus company shall and will load and unload the said cars
at al! points of stoppage as per the above schedUle, at its own proper cost,
expense and risk, and that it shall and will comply with al! of the provisions
of the Statutes of the United States or of any State through which the said
animals and live stock may be moved over the lines of the said railroad com
pany in respect to the periodical loading, unloading, feeding and watering of
the said animals and live stock during the transportation.

(9) 1'hat the railroad company shall not be liable to the circus company
for any damages or loss of profits at any point of exhibition or stoppage upon
the said schedule by reason of any violatIon of the railroad company to
transport the cars of the circus company on time as per the above schedule
or any agreed variation of the same.

In Witness Whereof, the parties hereto have caused these presents to be
executed by their respective agents thereto duly authorized, on the day and
year first above written.

Executed ill duplicate, of which one part to each of the said parties.
1'he Atlantic Coast Line Railroad Co.,

By Jas. Menzies, G. O. F.
Chas. C. Wilson, Mgr. Harris Shows.

Witness: C. L. Whaley.
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It appears from the foregoing contract that the plaintiff owned
the railroad cars in which its circus was to be transported, and that they
were specially constructed and designed for that purpose; that among
the things to be transported were wild animals and live stock; that
a special schedule was arranged by the railroad company for the
plaintiff to suit his convenience and desires in giving exhibitions,
and that what is called in the contract a "special release rate" was given
by the railroad company to the plaintiff for this service to be rendered.
It is then specially stipulated and agreed that by reason of the unusual
character of the service, and of the rates given, the contract was made
by the defendant company not as a common carrier, but as a private
carrier, and its. liability for any breach of the contract, or any damage
thereunder or by reason thereof, should be as a private carrier, and not
as a common carrier.

It is then stipulated that for the consideration set forth the circus
company releases and discharges the railroad company from all liabil
ity for loss and damage to any of its property, menagerie, cars, or
equipments which the same may sustain while in transit over or upon
the lines of the railroad company: and to indemnify and save harmless
the railroad company for or against any damage or injury to the per
sons of any of its officers, agents, performers, or employes which
might happen or occur upon defendant's line of railroad.

The case is now heard on a demurrer to the declaration, and the
question for consideration is whether or not this is a valid contract of
release, and whether the contract which makes the obligation of the rail
road company that of a private carrier, and not that of a common car
rier, is valid and binding. Counsel for plaintiff relies largely upon the
important case of Railroad Co. v. Lockwood, 17 Wall. 357, 21 L. Ed.
627, which has for a long time been regarded as a leading case upon
the subject of the validity of contracts made by railroad companies re
leasing themselves from liability for negligence in the performance of
their duty as common carriers. The conclusions reached by the court
in the Lockwood Case, so far as applicable here, were as follows: "(1)
A common carrier cannot lawfully stipulate for exemption from respon
sibility when such exemption is not just and reasonable in the eye of the
law. (2) It is not just and reasonable in the eye of the law for a com
mon carrier to stipulate for exemption from responsibility for the neg
ligence of himself or his servants."

It is to be determined here how far these rules apply to a. case like
the present, where a railroad company undertakes to transport for a
circus company a train of cars owned by the circus company on sched
ules arranged to suit the engagements of the circus company, and with
the other stipulations ::md agreements expressed in this contract. The
case of Chicago, M. & St. P. R. R. Co. v. Wallace, 66 Fed. 506, 14
C. C. A. 257, 30 L. R. A. 161, decided by the Circuit Court of Appeals
for the Seventh Circuit, was a case very much like this. It was a suit
by the owner of a circus against the railroad company for damages
caused by the derailment of the circus train, and which the railroad
company had undertaken to carry under a special contract, in essential
particulars very much like the contract in this case. The decision of
the court in that case will appear from the syllabus, which is as follows:
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"The C. R. Co. made a special contract in writing with one W., the pr()o,
prietor of a circus, to haul a special train, consisting of cars owned by W.•
co~taining the circus property, equipment, and performers, between certain
pomts, on stated days, at prices specified, which were less than the regular
rates of the company for transportation of passengers and freight. It was
provided in the contract that, in consideration of the reduced rate and of the
increased risks to the property of the railroad company in running such
special train, said company should not be liable for any damage to the per
sons or property of the circus company from whatever cause. It was not the
regular business or the custom of the railroad company to haul such special
trains of private cars, or to transport persons, animals, and freight on the
same trains. Held, that the railroad company, in carrying W.'s property
on 8u<:h special train, acted as a private, and not as a common, carrier; tllat
'as such it had the right to make the contract stipulating against liability
for damage; and that such contract was binding upon the parties."

In the opinion by Jttdge Bunn reference is made to tne case of Rail
road Company v. Lockwood, supra, and this quotation is made from it:

"A common carrier may undoubtedly become a private carrier, or bailee
for hire, when, as a matter of accommodation or special engagement, he un·
dertakes to carry something which it is not his business to carry."

Reference is also made to the cases of Coup v. Railroad Co., 56 Mich.
III, 22 N. W. 215, 56 Am. Rep. 374, and Robertson v. Railroad Co., 156
Mass. 525, 31 N. E. 650, 32 Am. St. Rep. 482.

In Coup v. Railroad Co., it is said in the opinion of the court:
"The business of common carrier, while it prevents any right to refuse the

carriage of property such as is generally carried, implies, especially on rail
roads, that the business will be done on trains made up by the carrier, and
run~ing on their own time. It is never the duty of a carrier, as SUCh, to
make up special trains on demand, or to drive such trains made up entirely
by other persons, or by their cars. It is not important now to consider how
far, except as to the owners of goods in the <:ars forwarded, the reeeption
of cars, loaded or unloaded, involves the responsibility of carriers as to the
owners of the cars as SUCh. '.rhe duty to receive cars of other persons, when
eXisting, is usually fixed by the railroad laws. and not by the common law.
Bnt it is not incumbent on companies, in their duty as common carriers, to
move snch cars, except in their own routine. ~'hey are not obliged to accept
and run them at all times and seasons, and not in the ordinary course of
business. The contract before us involves very few things ordinarl1y under
taken by carriers. The trains were to be made up entirely of cars which
belonged to plaintitr, and which the defendant neither loaded nor prepared.
and into the arrangement of which, and the sto,,,ing and placing of their con
tents, defendant had no power to meddle. The cars contained horses which
were entirely under control of plaintiff, and which, nnder any circumstances.
may involve special risks. They contained an elephant, which might very
easily invclve difficulty, especially in case of accident. They contained wild
animals, which defendant's men could not handle, and which might also be
come trouDlesome and dangerous. It has always been held that it is not
incumbent on carriers to assume the burden and risks of such carriage. The
trains were not to be run at the option of the defendant, but had short routes
and special stoppages, and were to be run on some part of the road chiefly
during the night. They were to wait over for exhibitions, and the times
were fixed with reference to these exhibitions, and not to suit the defend
ant's convenience. There was also a divided authority, so that, while
defendant's men were to attend to the moving of the trains, they had
nothing to do with loading and unloading cars, and had no right of access
or regulation in the cars themselves. It cannot be claimed on any legal
principle that plaintiff could, as a matter of right, call upon defendant to
move his trains under such circumstances and on such conditions, and, if
he could not, then he could only do so on such terms as defendant saw fit
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to accept. It was perfectly legal and proper, tor the greatly reduced price,
and with the risks and trouble arising out of moving peculiar cars and pe
culiar contents on special excursions and stoppages, to stipulate for exemp
tion from responsibility for consequences which might follow from careless
ness of tbeir servants while in this special employment How far, in the ab
sence of contract, they would be liable in such a mixed employment, where
plaintiff's men as well as tbeir own had duties to perform connected with
the movement and arrangement of tbe business, we need not consider."

In Robertson v. Railroad Co., 156 Mass. 525, 31 N. E. 650, 32 Am.
St. Rep. 482, the decision is stated in the headnote, and reads as follows:

"A railroad company agreed to haul certain cars of the proprietors of a
circus according to a certain schedule of time, and for a price lesl!: than the
regular rates for such service, the proprietors agreeing at their own expense
to load and unload the cars, to save the defendant harmless from all claims
for damages to persons and property, however accruing, and to 'assume all
risk of accident from any cause.' An accident occurred by one of the cars
running off the track by reason ot its trucks not being in proper condition,
Ilnd an employ€l of the proprietors, who was riding in one of the cars, was
injured. Held, in an action for injuries by the employ~ against the company,
that he could not recover, as the defendant bad no control over the condition
of tbe cars, and no power to interfere with them, as the contract was simply
to baul the cars as they were, which contract the defendant had a right to
make, and as it was under no obligation to draw the cars as a common car·
rier."

But I think the case of Railway Co. v. Voight, 176 U. S. 498, 20 Sup.
C1. 385,44 L. Ed. 560, is absolutely controlling on the principal question
in this case. That was a suit by an express messenger against the
railway company for damages for injuries sustained in a collision be
tween two trains on the defendant's road. The question in the case
was certified by the judges of the Circuit Court of Appeals for the Sixth
Circuit to the Supreme Court. The facts appearing were that the rail
road company had a contract with the express company to furnish cars
suitable for transporting express matter, and to transport its employes
free, the express company agreeing to protect the railroad company
and hold it harmless from all liability the railroad company might be
under to the employes of the express company for injuries they might
sustain in being transported by the railroad company over its line as ex
press messengers, whether the injuries were caused by negligence of the
;'ailroad company or its employes or otherwise. The plaintiff, an express
messenger, had made a contract with the express company by which he
had assumed all risk of accidents or injuries he might sustain in the
course of his employment occasioned by negligence, and whether re
sulting in death or othenvise, and agreed to indemnify and hold harm
less the express company as to any and all claims which might be made
against it on his part, whether the injuries resulted from negligence or
otherwise, and agreeing to release the transportation lines (the railway)
from all claims and demands or causes of action arising out of any in
jury, and ratifying the agreement made between the express company
anti the transportation company to the same effect. The question sub
mitted was decided by the Supreme Court in favor of the railway com
pany, Mr. Justice Harlan dissenting. The important part of the case in
this connection is the reference made in the opinion of the court by Mr.
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Justice Shiras to the cases of Robertson v. Old Colony Railroad, supra,
Coup v. Railroad Co., supra, and to the decision by the Circuit Court of
Appeals for the Seventh Circuit in Chicago, M. & St. P. R. R. Co. v.
Wallace, supra. These cases are cited and referred to in a way which
seems undoubtedly to mean an approval of them. This occurs in the
opinion:

"Where a railroad company made a special contract in writing with the
owner of a circus to haul a special train between certain points at specified
prices, and stipulating that the railroad company should not be liable for any
damage to the persons or property of the circus company from whatever
cause, it was held by the Circuit Court of Appeals for the Seventh Circuit
citing Coup v. Railroad Co., 56 Mich. 111, and Robertson v. Old Colony Rail
road, 156 Mass. 506, that the railroad company was not acting as a common
carrier, and was not liable under the contract for injuries occasioned by neg
ligent management of its trains."

"In its opinion the court quoted the following passage from Railroad v.
L9ckwood: 'A common carrier may undoubtedly become a private carrier or
bailee for hire when, as a matter of accommodation or special engagement, he
undertakes to carry something which it is not his business to carry.' Chicago,
Milwaukee & St. P. Railroad v. Wallace, 24 U. S. App. 589, 66 Fed. 506, 14 C,
C. A. 257, 30 L. R. A. 161."

While, therefore, the immediate Question for determination in the
Voigt Case was the rights of an exp-ress messenger who had released
the express company, and the express company had released the rail
road company, still I think the necessary effect of the decision, and es
pecially the citation by the court of the authorities named with apparent
approval, was to include the cases of special contracts like the one be
fore the court for hauling circus trains, and by so including them to dis
tinguish them from the class of contracts for exempted liability by rail
roads, covered by the decision in the Lockwood case.

It is alleged in the plaintiff's petition that the statement in the con
tract that a reduced rate was given by the railroad company is false.
The plaintiff contends, therefore, as I understand it, that, as this case
is now being heard on a demurrer, it must stand as if no reduced rate
had been given, and consequently the basis or consideration for the con
tract of release does not for present purposes exist. The difficulty about
this contention is that the plaintiff sues on the contract. This is mani
fest from the declaration. I do not see how the plaintiff can sue upon
the contract, and then deny its terms, in this respect at least.

It is also alleged in the plaintiff's declaration that the defendant is a
common carrier, and is obliged by law to accept and transport goods,
animals, and other property offered for transportation over its line
of railroad, but that it refused to transport plaintiff's show unless he
would sign the contract in question; that the contract was forced on
plaintiff, and is against public policy and void. A railroad company is
certainly not required, as a common carrier, to take a circus train be
longing to a circus company, a part of which is loaded with wild ani
mals, and transport it over its line on a schedule to be arranged by the
circus company. This is dearly held in the authorities cited above,
and which, as stated, are believed to have received the approval of the
Supreme Court.
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On Demurrer to Amended Declaration.
(May 21, 1904.)

After the foregoing opinion was filed, counsel for plaintiff, having
previously asked leave to do so, filed an amendment to his declaration as
follows:

"Now comes the plaintiff in the above-stated case, and, having first ob·
tained leave of court, amends his declaration heretofore filed, and for such
amendment says:

"(1) He shows that his action is founded upon the tort committed on him
by defendant, as is more fully set out in his said declaration, and not upon
the contract mentioned in said declaration and set out in the exhibit attached
thereto; that said contract is set out and described by plaintiff, not as the
ground and basis of his action, but as a matter of inducement merely, and
showing his relation to said defendant; and that he seeks recovery, not for
the breach of any contract, but for the tort negligently committed on him
and his property by said defendant. He further shows that in setting out
said contract in his said declaration he does not ratify nor approve same,
nor admit himself bound by the terms thereof.

"(2) He shows further that said contract is illegal and void, in that it is
an attempt on the part of a public carrier, which plaintiff alleges defendant
to be, to act and contract as a "private carrier," in which capacity, plaintiff
alleges, defendant could not, under its charter, by which it was made a pub
lic carrier, act or contract; and plaintiff alleges, further, that said contract
is an attempt on the part of defendant to make of itself something other
and different from that which it is made by its charter, and having different
powers, duties, and liabilities from those conferred and imposed upon it by
its said charter. Plaintiff alleges that, in so far as said contract attempt"
to make of defendant a private carrier, it is ultra vires and illegal.

"(3) Plaintiff further alleges that to transport, in their own cars and in
the manner in which plaintiff's show was being transported by defendant
shows, theater companies, and circuses from place to place along their lines
of railroad, on special schedules arranged for the convenience of both carrier
and carried, is a part of the common and ordinary business in which railroad
companies in general and this defendant in particular are authorized by their
charters to engage, and in which they do in fact engage; that defendant has
a printed form of contract prepared, under which it undertakes this branch
of its business; and that it was and is customary, and a part of the business
of all railroads in general and of this defendant in particular, to transport
along their lines of railroad shows and circuses, in their own cars, and in the
manner in which plaintiff's show was being transported under the contract
set out in plaintiff's declaration heretofore filed."

Thereupon counsel for defendant renewed the demurrer to the dec
laration as amended, and, after argument, the demurrer, so renewed,
was sustained.

ANTHONY v. BURROW et al.

(Circuit Court, D. Kansas, First Division. April 12, 1904.)

No. 8,193.
1. JURISDICTION OF FEDERAL COURTS-FEDERAL QUESTION-LEGALITY OF CON

GRESSIONAL DISTRICT.
While the power to fix the number of representatives in Congress and

to apportion them among the several states is vested in Congress, the
power to divide a state into congressional districts for the election of
representatives resides in the Legislature of the state, and the question

, 1. Federal jurisdiction in actions involving federal question, see notes to
Bailey v. Mosher, 11 C. C. A. 308; Montana Ore Purchasing Co. v. Mining Co.,
35 C. C. A. 7. '
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whether a county is lawfully included in a congressional district where
it was placed by an act of the r~egislature does not depend on the con
struction of any law of the United States, so as to give a federal court
jurisdiction of a suit for its determination, but upon the validity of the
act of the Legislature, which is a question for determination by the state
courts.

2. SAME.

State legislation relating to the selection of candidates for representa
tives in Congress does not, becaUse of its subject-matter, become a part
of the federal law, the construction of which raises a federal question.

&. EQUITY JURISDICTION-REMEDY AT LAW-MANDATORY INJUNCTION AGAINST
STATE OFFICER.

A federal cOUl'f of equity is without jurisdiction to grant an order re
quiring a state oUicer to certify the nomination of a certain person as a
candidate for representative in Congress, the subject not being of equi
table cognizance.

4. FEDERAL COURTS-ENFORCING STATUTORY REMEDY.
The rule that a federal court may enforce a remedy, either equitable

or legal, given by a state statute, presupposes that the cause is one of
which the federal court has jurisdiction.

5. EQUITY JURISDICTION-POLITICAL RIGHTs-ENJOINING ISSUANCE OF CERTIF
ICATE Oll' NOMINATION.

A court of equity has no jurisdiction to enjoin officers of a state, acting
under a state statute, from issuing a certificate of nomination to a can
didate for representative in Congress, the right involved being purely po
litical, as distinguished from a civil or property right, to which alone
the jurisdiction of equity extends.

In Equity. On application for restraining order.

A. E. Crane and Hite & Nichols, for complainant.
C. C. Coleman, Atty. Gen., Eugene Hagan, and J. G. Slonecker, for

defendants.

POLLOCK, District Judge. This court is asked to grant a tem
porary restraining order against defendants upon the face of the bill of
complaint filed herein. The controversy arises from political complica
tions now existing in the First Congressional District of this state be
tween two factions of the Republican Party. The real question of merit
thought to be involved and sought to have determined here is whether
complainant or one Charles Curtis is the regular nominee of the Repub
lican Party in the First Congressional District of this state for the office
of representative in the Congress of the United States from said district.

The averments of the bill, in substance, are: That complainant pos
sesses all of the qualifications requisite under the law for such office;
that defendants are the Secretary, Auditor, and Attorney General of the
state of Kansas; that at a nominating convention, duly called, held
at the city of Holton on the 2d day of February last, for the purpose
of selecting a candidate of the Republican Party for said office from
said district, to be voted for by the electors in said district at the coming
~ovember election, a split of said convention into two factions occur
red, the one faction nominating complainant, and the other nominating
said Charles Curtis; that, by reason of a conspiracy existing among
certain of the adherents of the Curtis faction, numerous frauds were
perpetrated in many of the counties comprising the district for the pur
pose of preventing complainant from securing such nomination, and
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that such conspiracy resulted in the sending to said convention contest
ing and fraudulent delegations from certain counties in said district,
unlawfully pretending to represent said counties in said convention;
that said congressional district, under the act of Congress of February
7, 1891, commonly known as the "Reapportionment Act," at the date
of said convention was composed of the counties of Atchison, Brown,
Doniphan, Nemaha, Jackson, Jefferson, Leavenworth, and Pottawato
mie; that, notwithstanding the fact that under the provisions of said
act of Congress said district was so composed of the counties named,
the county of Shawnee, not included in or comprising a part of said
district, selected a large number of delegates, who appeared in said
convention as adherents of the Curtis faction, and, in furtherance of
said conspiracy to defeat the nomination of complainant, were wrong
fully seated in the convention which nominated said Charles Curtis;
that the convention which pretended to select said Curtis as the party
nominee of said party in said district was wholly irregular, void, and
without authority of law, and did not include a majority of the del
egates to said convention entitled under the law to participate there
in, but, on the contrary, that complainant secured the vote of a ma
jority of the delegates to such convention entitled by law to participate
in the proceedings of said convention; that he is the lawful nominee of
the party for said congressional district, and was so regularly declared
at said convention, is entitled to a certificate of nomination under the
laws of the state of Kansas, and that a majority of the qualified electors
of said congressional district favor his election to said office, and, unless
precluded therefrom by the unlawful combination and conspiracy of the
defendants and others named in the bill, will be elected to such office at
the coming November election. It is further averred in the bill that
under the provisions of section 2703, Gen. St. Kan. 1901, which pro
vides as follows:

"The certificate of nomination and nomination papers being so filed, and
being in apparent conformity with this act, shall be deemed to be valid, unless
objection thereto is duly made in writing within three days from the date
said papers are filed with the proper officers. Such objections or other ques
tions arising in relation thereto, in case of nominations of state officers or
officers to be elected by the voters of a division less than a state and greater
than a county, shall be considered by the Secretary of State, Auditor of State,
and Attorney General, and a decision of a majority of these officers shall be
final. Such objections or questions arising in the case of nominations for offi
cers to be elected by the voters of a county or township shall be considered
by the county clerk, clerk of the district court, and county attorney; and
the decision of a majority of said officers shall be final. Objections or ques
tions arising in the case of nominations for city or incorporated town officers
shall be considered by the mayor and clerk, with whom one councilman, chosen
by a majority of the councilmen" shall act; and the decision of a majority
of such officers shall be finaL In any case where objection is made, notice
shall forthwith be given, by the officer with whom the objections ate filed,
to the candidates affected thereby, addressed to their places of residence as
given in the nomination papers, and stating the time when, in no case to be
more than five days, if a state or district officer, nor more than three days,
if a county officer, and the place where such objections will be considered.
All mandamus proceedings to compel an officer to certify and place upon the
ballot any name or names, and all injunction proceedings asking that said offi
cers be restrained from certifying and placing upon the ballot any name or
names, must be commenced not less than twenty days before the election"-

129 F.-50
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The defendants constitute the members of the board provided for in
such act to pass upon objections to the nomination of any candidate for
a public office whose district comprises more than one county in the
state; that defendants are the nominees of the Republican Part)' of
the state for re-election to the official positions now respectively held
by each; that in order to secure their renomination to the several offices
now held by them, at the state convention of the Republican Party
held in the city of Wichita on the 9th day of March last, defendants
conspired and confederated with the adherents of the Curtis faction in
the First Congressional District to defeat the nomination of complain
ant and to secure their own renomination; that under the provisions of
the statute above quoted said Curtis has filed a certificate of nomination
with such board, and complainant has been compelled to file objections
thereto, and that said objections are now pending and undisposed of be
fore said board. The complainant further avers that, as a part of the
fraudulent conspiracy to wrong complainant, the defendants, as mem
bers of the tribunal or board provided in said act of the Legislature to
hear and determine objections filed to the nomination of said Curtis,
have collusively and fraudulently, without hearing the evidence, pre
judged said objections against complainant and in favor of the legality
of the nomination of said Charles Curtis. It is further alleged in the
complaint that the power attempted to be conferred upon defendants
constituting said board, by the terms of the said act of the Legislature,
to hear and determine the objections to the nomination papers of said
Curtis made by complainant, is a judicial power, and that the attempt to
confer such judicial power upon the Secretary, Auditor, and Attorney
General of the state of Kansas was an unlawful exercise of legislative
power, and that said act is, under the Constitution of the state of
Kansas, void and of no effect. It is further alleged that defendants,
acting as said board. unless restrained by order of this court, will de
termine the nomination papers of said Charles Curtis regular and valid,
and the objections of complainant filed thereto insufficient under said
void statutory provision, and that the defendant J. R. Burrow, as
Secretary of the state of Kansas, wiII certify to the county clerks of
the counties claimed by said Curtis to constitute the First Congression
al District the name of said Charles Curtis as the regular party nominee
for said office to be voted for by the electors of said district at the com
ing November election. The relief prayed is that an order of injunc
tion may issue restraining defendants from acting as a tribunal or board
under said void act of the Legislature to hear and determine the ob
jections filed to the nomination of said Charles Curtis, and from deter
mining who is the lawful nominee of the Republican Party for said of
fice, and for an order directing the defendant J. R. Burrow, as Secre
tary of State, to forthwith certify to the several county clerks of the
counties comprising the First Congressional District of the state of
Kansas the name of complainanta;s the candidate of the Republican
Party for member of the House of Representatives, to be placed up.Qn
the official ballot to be voted for at the coming November election, and
general relief.

The first question naturally arising for determination is, does a fed
eral court of equity have jurisdiction to hear and determine a contro-
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versy of such nature as that charged in the bill of complainant? The
general jurisdiction of this court is invoked, first, on the ground that
the controversy involves the jurisdictional amount, and arises under a
law of the United States. That law is the act of Congress of February
7, 1891, commonly known as the "Reapportionment Act," which in
creased the number of representatives in Congress from this state to
eight, and section 4 of which act provides:

"That in case of an increase in the number of representatives which may
be given to any state under this apportionment such additional representa
tive or representatives shall be elected by the state at large, and the other
representatives by the districts now prescribed by law until the Legislature
of such state in the manner herein prescribed shall redistrict such state, and
if there be no increase in the number of representatives from a state the rep
resentatives thereof shall be elected from the districts now prescribed by the
Legislature of such state." 26 Stat. 736, c. 116.

By the provisions of section 2, c. I, p. I, Laws 1883, the Legislature
of the state had provided that the counties of Atchison, Brown, Doni
phan, Nemaha, Jackson, Jefferson, Leavenworth, and Pottawatomie
should constitute the First Congressional District of the state, and
such counties did constitute the First Congressional District at the date
of the reapportionment act of Congress above mentioned. While it is
not so averred in the complaint, yet it is a well-known fact, of which
this court takes judicial knowledge, that the Legislature of the state,
at its 1897 session, enacted as follows:

"That section 2 of chapter 1 of the Session Laws of 1883, be and the same
is hereby amended so as to read as follows: Sec. 2. The counties of Nemaha,
Brown, Doniphan, Jackson, Atchison, Jefferson, Leavenworth, and Shawnee,
shall constitute the First District." Section 1, c. 90, p. 181, Laws 1897.

Hence the contention of complainant is that, Congress having de
clared the counties comprising the First Congressional District at the
time of the reapportionment act should constitute the First Congression
al District until the state should by act of the Legislature be redistricted
into congressional districts, and as the taking of Pottawatomie county
out of the First District and the placing of Shawnee county therein was
not a redistricting of the state, Shawnee county constituted no lawful
part of the First Congressional District at the date of the Holton con
vention, and the delegates therefrom were not entitled to a voice in such
convention.

Does such contention raise a federal question cognizable in this court
sitting in equity? By the repeated adjudications of the Supreme Court
it is conclusively settled that a case arises under the Constitution or laws
of the United States whenever, upon the whole record, there is a con
troversy involving the construction of either. Cohens v. Virginia, 6
Wheat. 264, 5 L. Ed. 257; Nashville v. Cooper, 6 Wall. 247, 18 L. Ed.
851; Tennessee v. Davis, 100 U. S. 257, 25 L. Ed. 648. In so far,
therefore, as the general jurisdiction of this court depends, the question
is, does the decision of this controversy depend upon a construction of
the reapportionment act of Congress mentioned? The power to deter
mine the number of representatives in Congress and to apportion that
number among the several states resides in and can be exercised only
by the Congress of the United States. In the exercise of that power
the reapportionment act from which the above quotation is made was
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enacted, fixing the number of representatives in Congress from the
state of Kansas at eight, and providing for their election. But the
power to divide the territory of a state into congressional districts, for
the purpose of selecting members of Congress apportioned to a state,
is a power residing in the Legislature of the state, and not in the Con
gress of the United States, as is recognized by said act of Congress.
In the exercise of that power the act of the Legislature of 1897 was
passed, taking the county of Pottawatomie from, and adding the county
of Shawnee to, the First Congressional District. Hence it is apparent
that the right of Shawnee county to participate in the proceedings of
the Holton convention, under the averments of complainant's bill, does
not depend upon the true construction of the "reapportionment act" of
Congress, but does depend upon the validity of the act of the Legisla
ture of the state placing the county of Shawnee in the First Con
gressional District; and the validity or invalidity of that act of the
Legislature is a question for the determination of the courts of the state,
and does not involve a federal question for determination by this court,
unless the further contention made by solicitors for complainant may
be sustained.

Such further contention is that under section 2, art. I, of the federal
Constitution, the electoral machinery of the state, when employed for
the purpose of selecting representatives in Congress from a state, be
come laws of the United States, and are to be construed the same as
though enacted by Congress for that purpose. In other words, .if the
determination of this controversy depends upon the construction of acts
of the Legislature of the state of Kansas employed for the purpose of
selecting a candidate for the office of representative in Congress from
the First Congressional District of the state, such controversy becomes
one cognizable by the federal courts, to the same extent as though the
construction of the federal Constitution Or laws was directly involved.
In support of this contention, Ex parte Yarbrough, 110 U. S. 65 1, 4
Sup. Ct. 152,28 L. Ed. 274, Wiley v. Sinkler, 179 U. S. 58,21 Sup. Ct.
17,45 L. Ed. 84, and Swafford v. Templeton, 185 U. S. 487, 22 Sup. Ct.
783, 46 L. Ed. 1005, are cited. However, an examination of those
cases will show the sole question therein determined was, in the Yar
brough Case, the sufficiency of the federal criminal laws to punish one
who unlawfully obstructs a person qualified under state laws from
voting for a member of Congress; and, in the other cases, that federal
courts have jurisdiction of an action at law brought by one qualified
under state laws to vote for a member of Congress, who is wrongfully
prevented from voting; and this because section 2 of article 1 of the
federal Constitution adopts the qualifications required under state laws
to vote for a member of the more numerous branch of the state Legisla
ture as the test of the proper qualifications to vote for a member of
Congress. From this it will be seen the claim made by solicitors for
complainant, that the above and kindred cases hold the election ma
chinery employed by the state in the selection of candidates for the office
of representative in Congress, becomes, when so employed, a part of
the federal law, and the construction of the same raises a federal ques
tion, is claiming too much for such cases.

As the question at bar is not the right to vote, but the privilege of
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being voted for, and as this is not an action at common law for damages,
but relief is sought by a bill in equity, the question whether this court in
equity has jurisdiction to grant the injunction prayed remains. It
must be apparent to anyone that the relief sought by complainant un
der his bill, in so far as it prays an order of this court directing the
defendant Burrow, as Secretary of State of the state of Kansas, to
forthwith certify to the several county clerks of the counties comprising
the First Congressional District the name of complainant as the party
candidate to be placed on the official ballot to be voted at the coming
November election, is not a proper subject of equity, for such relief can
only be afforded in an adion of mandamus, which is an action at law,
and that a federal court of equity will not grant a mandatory injunc
tion upon a preliminary or interlocutory motion against officers of a
state, but, if at all, only upon final hearing, and then only to execute
the decree or judgment of the court. Walkley v. City of Muscatine,
6 Wall. 483, 18 L. Ed. 930; Fletcher v. Tuttle (Ill.) 37 N. E. 683, 25
L. R. A. 143, 42 Am. St. Rep. 220; McCauley v. Kellogg et aI., 2
Woods, 13, Fed. Cas. No. 8,688; Audenried v. Philadelphia & Read
ing R. Co., 68 Pa. 370, 8 Am. Rep. 195; Rogers Locomotive Works v.
Erie Railway Co., 20 N. J. Eq. 379.

As to the temporary restraining order now asked, the argument made
by solicitors for complainant is that the concluding portion of section
2703, Gen. St. Kan. 1901, above quoted, recognizes the right to pro
ceed in equity in the state courts to restrain the action of the board of
which the defendants are members. Hence such remedy, under re
peated decisions of the federal courts, may be available in this court sit
ting as a court of equity. Ex parte McNeil, 13 Wall. 236, 20 L. Ed.
624, Davis v. Gray, 16 Wall. 203, 21 L. Ed. 447, Cowley v. Northern
Pacific Railroad Co., 159 U. S. 569, 16 Sup. Ct. 127,40 L. Ed. 263. and
many other cases, are cited in support of the contention made. While
it is true the rights created and remedies provided by the statute laws
of a state may be enforced in the federal courts, either in law or in
equity, yet the enforcement of such statutory rights and remedies by
the federal courts first presupposes jurisdiction in the federal courts;
and while the statute under consideration recognizes the right to ob
tain relief by injunction in the state courts under certain conditions,
yet it creates no such right, and in my judgment no such right exists
in this court sitting as a cO,urt of equity, and this for the following rea
sons: The right to become the nominee of a political party for a pub
lic office, whether national or state, and as such nominee to receive the
votes of the qualified electors voting to fill such office, is a purely pOliti
cal right as contradisting-uished from a civil or property right. In Re
Sawyer, 124 U. S. 200, 8 Sup. Ct. 482, 31 L. Ed. 402, Mr. Justice Gray
,o;ays:

"The office and jurisdiction of a court of equity, unless enlarged by express
statute, are limited to the protection of rights of property."

"Political rights consist in the' power to participate, directly or indirectly.
in the establishment or management of the government. These political rights
are fixed by the Constitution. Every citizen has the right to vote for public
officers, and of being elected. These are the political rights whIch the hum
blest citizen possesses. Civil rights are those which have no relation to the
establishment, support, or management of the government. They consist in
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the power of acquiring and enjoying property, or exercising the paternal and
marital powers, and the like. It will be observed that everyone, unless de
prived of them by sentence of civil death, is in the enjoyment of the civil
rights, which is not. the case with political rights, for an alien, for example,
has no political, although in full enjoyment of the civil, rights." 2 Bouv. Law
Dict. 597.

Mr. Justice Fuller, sitting as Circuit Justice in Green v. Mills, 69
Fed. 857, 16 C. C. A. 522, 30 L. R. A. 90, says:

"The jurisprudence of the United States has always recognized the distinc
tion between common law and equity as, under the Constitution, matter of
substance as well as of form and procedure. And the distinction has been
steadily maintained, although both jurisdictions are vested in the same courts.
Fenn v. Holme. 21 How. 481 [16 L. Ed. 198]; Thompson v. Railroad Co., 6
Wall. 134 [18 L. Ed. 765]; Cates v. Allen, 149 U. S. 451 [13 Sup. Ct. 883, 37
L. Ed. 804]; Mississippi Mills v. Cohn, 150 U. S. 202 [14 Sup. Ct. 75, 37 L. Ed.
1052]. It is well settled that a court of chancery is com'crsant only with mat
ters of property and the maintenance of civil rights. The court has no juris
diction in matters of a political nature, nor to interfere with the duties of
any department of government, unless under special circumstances, and when
necessary to the protection of rights of property, nor in matters merely crim
inal or merely immoral, which do not affect any right of property. In re
Sawyer, 124 U. S. 200 [8 Sup. Ct. 482, 31 L. Ed. 402]; Luther v. Borden, 7
How. 1 [12 L. Ed. 581]; Mississippi v. Johnson, 4 Wall. 475 [18 L. Ed. 437]:
Georgia v. Stanton, G Wall. 50 [18 L. Ed. 721]; Holmes v. Oldham, 1 Hughes.
76 [I!'ed. Cas. No. 6,643]."

The precise question here under consideration was ruled by the
Supreme Court of Illinois in Fletcher v. Tuttle, 151 Ill. 41, 37 N. E.
683,25 L. R. A. 143,42 Am. St. Rep. 220. It is there said:

"'l'he question, then, is whether the assertion and protection of political
rights, as judicial power is apportioned in this state between courts of law
and courts of chancery, are a proper matter of chancery jurisdiction. We
would not be understood as holding that political rights are not a matter of
judicial solicitude and protection, and that the appropriate judicial tribunal
will not, in proper cases, give them prompt and efficient protection, but we
think they do not come within the proper cognizance of courts of equity. In
Sheridan v. Colvin, 78 Ill. 237, this court, adopting, in SUbstance, the language
of Kerr on Injunctions, said: 'It is elementary law that the subject of the
jurisdiction of the court of chancery is civil propert:r. The court is couversant
only with the questions of property and the maintenance of civil rights. In
jury to property, whether actual or prospective, is the foundation on which
the jurisdiction rests. The court has no jurisdiction in matters merely crim
inal or merely immoral, which do not affect any right of property. Nor do
matters of a political character come within the jurisdiction of the court of
chancery. Nor has the court of chancery jurisdiction to interfere with the
public duties of any department of the government, except under special cir
cumstances, and where necessary for the rights of property.' Georgia v.
Stanton, 6 Wall. 50 [18 L. Ed. 721]; In re Sawyer, 124 U. S. 200 [8 Sup. Ct.
482, 31 L. Ed. 402]; Sheridan v. Colvin, 78 Ill. 237; Dickey v. Reed, 78 Ill.
261; Harris v. Schryock, 82 Ill. 119, and other cases-are cited in support of
the doctrine announced."

Again, in that case, it is said:
"Other authorities of similar import might be referred to, but the fore

going are amply sufficient to show that wherever the established distinctions
between equitable and common-law jurisdiction are observed, as they are in
this state, courts of equity have no authority or jurisdiction to interpose for
the protection of rights which are merely political, and where no civil or prop
erty right is involved. In all such cases the remedy, if there is one, may be
sought in a court of law.. 'rhe extraordinary jurisdiction of courts of chan
cery cannot, therefore, be invoked to protect the right of a citizen to vote or
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to be voted for at an election, or his right to be a candidate for or to be
elected to any office; nor can it be invoked for the purpose of restraining the
holding of an election, or of directing or controlling the mode in which, or
of determining the rules of law in pursuance of which, an election shall be
held. 'l'hese matters involve in themselves no property rights, but pertain
solely to the political administration of government. If a public officer, char
ged with political administration, has disobeyed or threatens to disobey the
mandate of the law, whether in respect to calling or conducting an election or
otherwise, the party injured or threatened with injury in his political rights
is not without remedy, but his remedy must be sought in a court of law,
and not in a court of chancery."

In Hardesty v. Taft, 23 Md. 513, 87 Am. Dec. 584, it is said:
"On this branch of the inquiry it seems to the court very clear that a court

of equity cannot be invoked to prevent the performance of political duties
like those committed to the officers of registration under the law. The will
ful, fraudulent, or corrupt refusal of a vote by judges of election, or a like
denial of registration by the officer appointed to register votes, which is the
same thing, can be adequately compensated for in damages at law. The
writ of injunction will not be awarded in doubtful or new cases not coming
within the well-established principles of equity. Bonaparte v. Railroad Co.,
Fed. Cas. No. 1,617."

In People v. Canal Board, 55 N. Y. 393, it is said:
"A court of equity exercises its peculiar jurisdiction over public officers to

control their actions only to prevent a breach of trust affecting public fran
(,hises, or some illegal act under color or claim of right affecting injuriousl~'

the property rights of individuals. A court of equity has, as such, no super
visory power or jurisdiction over public officials or public bodies, and only
takes cognizance of actions against or, concerning them when a case is made
coming within one of the acknowledged heads of equity jurisdiction."

In Giles v. Harris, 189 U. S. 475, 23 Sup. C1. 639, 47 L. Ed. 909, it
is held:

"A circuit court of the United States in Alabama has not jurisdiction of an
action in equity brought by a colored man, resident in Alabama, on behalf
of himself and other negroes, to compel the board of registrars to enroll the
names upon the voting lists of the county in which they reside under a Con
stitution alleged to be contrary to the Constitution of the United States."

From an examination of the authorities I am persuaded thi,s court
has no jurisdiction to restrain the board of which the defendants are
the constituent members, created under the statute above quoted, from
acting, upon the ground that such statute is unconstitutional and void,
or upon any ground set forth in the bill. The right sought to be en
forced under the allegations of the bill filed in this case being a political
right, and not a civil or property right, this court has no jurisdiction
to entertain the bill, and a temporary restraining order against the de
fendants as officers of the state constituting such board, under the law
above quoted, may not and should not be granted. There is no equity
in the bill, and the same will be dismissed.
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FIRST NAT. BANK OF COVINGTON v. CITY OF COVINGTON ct al.

(Circuit Court, E. D. Kentucky. May 26, 1903.)

No. 2,195.

1. RES JUDICATA-QUESTIONS CONCLUDED BY JUDGMENT-SUBSEQUENT SUIT
ON DIFFERENT CAUSE OF ACTION.

UndeT the rule of the federal courts, a decision by the highest court
of a state that the acceptance by a bank of a statute imposing taxes
created a contract with the state by which the bank was exempt from
local taxation during the term of its charter renders such question res
judicata between the parties to the suit, and it cannot be again litigated
between them in a subsequent suit, although it is on a different cause
of action, arising under a law subsequently passed,

2. SAME.
The fact that the judgment of a court might have been based upon a

ground other than that on which it was actually based does not pl'event
the determination that such ground existed from being conclusive in
a subsequent suit between the same parties, if its existence was in issue
in the former suit, and properly formed the basis of the judgment therein.

3. SAME-FEDERAL COURTS-FOLLOWING RULE OF STATE COURTS.
Although a judgment of a state court would render a question res

judicata in a subsequent suit between the same parties, under the rule
of .the federal courts, yet a federal court will not give it such effect
where it would not be an estoppel under the rule of the highest court of
the state.

4. TAXATION-NATIONAL BANKB--KENTUCKY STATUTES.
Act Ky. March 21, 1900 (Acts 1900, p. 65, c. 23), providing for the tax

ation of shares of national banks, is valid and enforceable, as applied
to taxes for subsequent years, and a bank is not exempted from its op
eration because of its acceptance of the provisions of the Hewitt act of
1886 (Acts 1885--86, p. 140, c. 1233), which, as has been authoritatively
determined, did not create an irrevocable contract with the state.

In Equity. Suit to enjoin collection of taxes.
S. D. Royce, for First Nat. Bank.
F. ]. Hanlon, for City of Covington.

COCHRAN, District Judge. The Supreme Court of the United
States, upon the appeal from the decree entered herein December 17,
1900 (103 Fed. 523), held that said decree was not final, but interlocu
tory, and hence not appealable (185 U. S. 270, 22 Sup. Ct. 645, 46 L.
Ed. 906). It did so because the decree did not dispose of the entire
controversy presented by the pleadings herein. That controversy in
volves the right of the defendant city of Covington, under the act of
March 21, 1900 (Acts 1900, p. 65, c. 23), to collect from complainant
any taxes whatever; i. e., taxes for the years after that date until the
expiration of its charter, November 17, 1904, as well as taxes for the
years prior thereto, since the adoption of the revenue law of 1892. A
single ground is urged by complainant for nonliability on its part for
taxes under said act for any period of time either before or after its

, 1. See JUdgment, vol. 30, Cent. Dig. § 1508.
, 3. Conclusiveness of judgments between federal and state courts, see

notes to Kansas City, Ft. S. & M. R. Co. v. Morgan, 21 C. C. A. 478; Union
& Planters' Bank v. City of Memphis, 49 C. C. A. 468.
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passage. That ground is that in a former suit brought by it against
said defendant in the circuit court of Kenton county, Ky., afterwards
transferred to the circuit court of Campbell county, and appealed to
the Court of Appeals of Kentucky, to enjoin the collection of city
taxes from it for the year 1893 under said revenue law of 1892, it was
adjudged by the two latter courts that it had an irrevocable contract
with the state of Kentucky, under the Hewitt law of 1886, by which
it was exempted until the expiration of its charter, November 17,
190 4, from all other taxes than that provided by said law, and becau~e

thereof it was not liable for city taxes for said year 1893 under said
revenue law of 1892. The opinion of the Court of Appeals rendered
in said case is contained in 97 Ky. 590, 31 S. W. 1013. An additional
ground is u~ed for nonliability on complainant's part to defendant
for taxes under said act of March 21, 1900, prior to its passage, and
that is that said act, in so far as it relates to taxes for that period of
time, is discriminatory and repugnant to section 5219, Rev. St. U. S.
[u. S. Camp. St. 1901, p. 3502]. Judge Evans held that said por
tion of said act was invalid on this ground, and, because of this, en
joined and restrained the defendants from assessing complainant's
property under said act for said years. 103 Fed. 523. This 'is as
far as the decree g-oes. He. did not determine whether complainant
was liable for no taxes at all, on the ground relied on by it in support
of its contention that it was not, and hence the decree leaves the con
troversy as to taxes after March 21, 1900, undisposed of.

The decree not being final, but interlocutory, for the reason stated,
I have the power to set it aside if I think that it is wrong, and see fit
to do so. But it is one thing for me to have such power, and another
for it to be proper for me to exercise that power. The decree was
entered by Judge Evans after due consideration of the questions in
volved. I am of equal rank with him, and have no appellate jurisdic
tion over his action. Comity requires, therefore, that I should permit
it to stand, so far as it goes. In allowing it to stand on this ground,
I do not mean to intimate any doubt as to the correctness of the po
sition upon which he based it. I have simply refrained from any con
sideration of it, being under no necessity to do so. It is incumbent
upon me, however, to dispose of so much of the controversy as relates
to the taxes after March 21, 1900, which has been left undisposed of
by Judge Evans. The liability of complainant for these taxes depends
entirely upon the correctness of the position taken by it that it was
not liable for any taxes under said act either before or after its pas
sage, because of the adjudication hereinbefore referred to, and, if
well taken, it affords an additional reason for permitting Judge Evans'
action to stand.

It is certain that if I am free to determine the question whether
complainant, by its acceptance of the Hewitt law in 1886, acquir"ed an
irrevocable contract from the state of Kentucky exempting it from all
other taxation than that provided in said law until the expiration of
its charter, on its merits I would have to hold that it did not therebY
acquire such a contract. Bank Tax Cases, 102 Ky. 174, 39 S. "V.
1030: Citizens' Savings Bank v. Owe.nsboro, 173 U. S. 636, 19 Sup.
Ct. 530, 43 L. Ed. 840. And complamant so concedes. Its sole re-
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liance is on the adjudication in the former suit. It claims that the
question as to whether it so acquired such a contract is res judicata
a thing adjudged-and that it cannot now be claimed that it did not.
It is certain that in said suit it was adjudged by the Campbell circuit
court, and afterwards on appeal by the Court of Appeals, that such a
contract had been made by the state of Kentucky with complainant,
and that it was irrevocable. Both courts delivered written opinions,
and both opinions are made part of complainant's bill. It is true that
the Campbell circuit court also adjudged that the taxes levied by the
revenue law of 1892 upon national banks were franchise taxes, and
hence invalid, and that on this ground, as well as the existence of the
contract, complainant was not liable for the taxes of 1893. But the
latter was the main ground of its action, and such was the only ground
upon which the Court of Appeals based the affirmation of its judg
ment.

The defendants urge several reasons why the former adjudication
should not be accepted in this suit as conclusive of the existence of
such an irrevocable contract in complainant's favor. They say that
this suit is upon an entirely different cause of action. It is a suit to
enjoin the collection of taxes for subsequent years authorized to be
coll~cted by another and subsequent act Of the Legislature. This is
undoubtedly true. But does this fact make any difference? I think
not. It is well settled that a thing adjudged in a former suit cannot
be questioned in a subsequent suit between the same parties, although
the latter is upon an entirely different cause of action. In the case of
Southern Pac. Ry. Co. v. U. S., 168 U. S. 48, 18 Sup. Ct. 27, 42 L. Ed.
355, Mr. Justice Harlan said:

"The general principle announced In numerous cases Is that a right, ques
tion, or fact distinctl~' put in issue and directly determined by a court of com
petent jurisdiction as a ground of recovery cannot be disputed In a subse
quent suit between the same parties or their privies; and, even if the second
suit is for a different cause of action, the right, question, or fact once so de
termined must, as between the same parties or their privies, be taken as con
clusively established, so long as the judgment in the first suit remains unmodi
fied. ~'his general rule is demanded by the very object for which civil courts
have been established, which is to secure the peace and repose of society by
the settlement of matters capable of judicial determination. Its enforcement
is essential to the maintenance of social order, for the aid of judicial tribu
nals would not be invoked for the vindication of rights of persons and prop
erty if, as between parties and their privies, conclusiveness did not attend the
judgment of such tribunals In respect of all matters properly put in issue and
actually determined."

This principle has been applied by the Supreme Court of the United
States in cases where the two suits related to different years' t.axes.
City of New Orleans v. Citizens' Bank of La., 167 U. S. 371, 17 Sup.
Ct. 90S, 42 L. Ed. 202; Baldwin v. Maryland, 179 U. S. 220, 21 Sup.
Ct. IOS, 45 L. Ed. 160.

In the former case Mr. Justice White points out that:

"The argument that, because It tax of one year is a different cause of action
from the tax of a subsequent year, therefore a demand for a tax of a subse
quent year can never be concluded by the thing adjudged in the pI'ior year,
admits the relevancy of res adjudicata to demands for taxes. but contends
that wherein there are different demands the tbing adjudged has no applica-
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tion, although the last demand may depend upon a question which has pre·
viously been determined under the same facts and circumstances."

To this argument he responds thus:
"The proposition that, because a suit for taxes of one year Is a different

demand from the suit for a tax for another, therefore res judicata cannot ap
ply, whilst admitting in form the principle of the thing adjudged, in reality
sUbstantially denies and destroys it. The estoppel resulting from the thing
adjudged does not depend upon whether there is the same demand in both
cases, but exists even although there be different demands, when the question
upon which the recovery of the second demand depends has, under identical
circumstances and conditions, been previously concluded by a judgment be
tween the parties or their privies. This is the elemental rule stated in the
text-books, and enforced by many decisions of this court."

To the argument that "it would be intolerable to recognize that a
judgment as to the tax of one year could be conclusive as to the tax
of a subsequent year," and that, "as a matter of public policy and pub
lic necessity, the principles of the thing adjudged can never apply to
taxation," he responds thus:

"The argument that, as a matter of public policy, the principle of the thing
adjudged should be held not to apply to controversies as to taxation, if there
be merit in it, should be addressed to the lawmaking, and not to the judicial,
department. But if the judicial mind could entertain the suggestion, it seems
clear that it is not without real merit. In its ultimate aspect, it asserts that
no qnestion concerning government or public authority ought ever to be sub
mitted to judicial investigation. Indeed, the contention is that there is no
power in courts of justice to consider any question of taxation, or render any
judgment in relation thereto. That this is the result of the proposition is
manifest from the fact that the very essence of jUdicial power is that, when
a matter is once ascertained and determined, it is forever concluded, when it
arises again, under the same circumstances and conditions, between parties
or their privies. To admit the judicial power on the one hand, and to deny
on the other the very substance and essence of such power, is not only contra
dictory, but destructive of the fundamental conceptions upon which our sys
tem of government is based. Under this theory, the case under consideration
should not be entertained, but should be dismissed. Accepting this argument
in its full consequence, every judgment rendered by this court from the foun
dation of the government, declaring a particular tax or burden unconstitution
al, imports no efficacy whatever. Every decree of this court enforcing taxa
tion in order to discharge obligations previously contracted, where the right
to the tax was a part of the obligation, is deprived of the sanctity of the thing
adjudged, for, manifestly, if the estoppel of the thing adjudged does not arise
from a judgment preventing taxation, such an estoppel cannot also result
from a judgment enforcing taxation."

In the latter case Mr. Justice Brewer said:
"The controversy in the case reported in 85 Md. 145, 36 At!. 764 [Baldwin

v. County Com'rs, etc.], was one between the estate of the ward and the state
of Maryland. In that case the right of the state to compel a payment by the
estate of the ward of taxes levied thereon for the years 1893 and 1894 wm;
settled. * * * The matter has become res judicata between the estate
and the state. There is no pretense t1lat the taxes of 1895 stand in any other
condition, as to the matter of fact, than the taxes of 1893 and 1894, whicll
were, in terms, included within the litigation settled by the decision referred
to. The ruling, therefore, as to the taxes for 1895 comes within the force of
that decision, and is determined by the conditions in respect to the taxes of
1893 and 1894. Johnson Steel R. Co. v. Wharton, 152 U. S. 252 [14 Sup. Ct.
608, 38 L. Ed. 429]; Last Chance Mining Co. v. Tyler Mining Co., 157 U. S.
683 [15 Sup. Ct. 733, 39 L. Ed. 859]; New Orleans v. Citizens' Bank, 167 U. S.
371 [17 Sup. Ct. 905, 42 L. Ed. 202]."
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And it has been applied by the Circuit Court of the District of Ken
tucky and the Supreme Court of the United States in cases exactly
like the one in hand, save in a particular hereinafter referred to.
Bank of Kentucky v. Stone (C. C.) 88 Fed. 394; Northern Bank v.
Stone (C. C.) 88 Fed. 413; Farmers' Bank v. Stone (C. C.) 88 Fed.
987; Louisville Banking Co. v. City of Louisville (C. C.) 88 Fed. 988;
Third National Bank v. City of Louisville (C. C.) 88 Fed. 990; Stone
v. Farmers' Bank, 174 U. S. 409, 19 Sup. Ct. 880, 43 L. Ed. 1027;
Stone v. Bank of Kentucky, 174 U. S. 408, 19 Sup. Ct. 881, 43 L. Ed.
II87 ; City of Louisville v. Louisville Banking Co., 174 U. S. 408, 19
Sup. Ct. 881, 43 L. Ed. 1027; Stone v. Deposit Bank, 174 U. S. 408,
19 Sup. Ct. 881, 43 L. Ed. 1027.

Again, defendants urge that this suit is not only to enjoin the col
kction of different years' taxes, but taxes imposed on the shares of
stock of national banks by the act of March 21, 1900, whereas the
former suit was to enjoin the collection of taxes levied on the fran
chise of national banks by the revenue law of 1892, which law, by rea
son of the fact that the taxes were so imposed, was invalid, and the
collection of which taxes complainant was entitled to have enjoined
on this ground alone, without reference to the question whether it
had an irrevocable contract exempting it from other taxes than those
imposed by the Hewitt law (Acts 1885-86, p. 140, c. 1233). This, too,
is undoubtedly true. Owensboro Nat. Bank v. Owensboro, 173 U. S.
664, 19 Sup. Ct. 537, 43 L. Ed. 850. It is in this particular that this
case is unlike the cases hereinbefore cited, which otherwise are, as
stated, exactly like it. In all of them, except that of Third National
Bank v. City of Louisville, 88 Fed. 990, the banks involved were state
banks, and in that case the Circuit Court for the District of Kentucky
held that the revenue law of 1892 was valid in so far as it affected na
tional banks, basing its judgment entirely on the former adjudication
as to the existence of an irrevocable contract under said Hewitt law
in favor of said bank; and the Supreme Court of the United States
affirmed said judgment on the ground that said revenue law of 1892
was invalid as to national banks, and waived a consideration of the
effect of said former adjudication. City of Louisville v. Third Na
tional Bank, 174 U. S. 435, 19 Sup. Ct. 874, 43 L. Ed. 1037.

Does, then, the fact that said revenue law was invalid as to national
banks, and complainant was entitled in the former suit to an injunc
tion against the collection of the taxes for the year 1893 imposed by
said law, on this ground alone, without reference to the question as
to whether itwas invalid as to complainant, also, because it impaired
the obligation of an irrevocable contract between it and the state,
under the Hewitt law, make any difference? I do not think that it
does. The fact that the judgment of a court in a suit might have been
based upon another ground than that on which it was actually based
does not prevent the determination that such ground existed being
conclusive as to its existence in a subsequent suit between the same
parties, if its existence was in issue in the former suit, and properly
formed the basis of the judgment therein. Likewise, if a judgment in
a suit is properly based upon two grounds, the determination therein
that both grounds exist is conclusive as to the existence of either
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ground in a subsequent suit between the same parties. In Black on
Judgments, vol. 2, p. 604, it is said that one uf the two main rules which
govern the law of estoppel by judgment, as the same may be deduced
from the general result of all the authorities, is as follows:

"A point which was actually and directly in issue in a former suit, and was
there judicially passed upon and determined by a domestic court of competent
jurisdiction, cannot be again drawn in question in any further action between
the same parties or their privies, whether tbe cause of action in the two suits
be identical or different."

And again, on page 729, it is said:
"It is a fundamental and unquestioned rule that a former judgment, when

used as evidence in a second action between the same parties or their privies,
is conclusive upon every question of fact which was directly involved within
the issues made in such former action, and which is shown to have been ac
tually litigated and determined.."

No exception is stated to this general rule, growing out of the fact
that other points or facts were directly in issue in the former suit, and
were or might have been litigated and determined therein, and formed
the basis of the judgment therein. As a counter rule it is stated on
page 733 that the judgment is not conclusive "of any matter which
was incidentally cognizable in that action, or which came collaterally
in question, nor of any matter to be inferred by argument and con
struction from the judgment," And on page 734 it is said that an
important analogy to this counter rule "is found in the case of opin
ions of the appellate courts considered as authoritative statements of
the law. A point may be considered and passed upon by the court
which comes only incidentally in question, and is not necessary to the
determination of the case. In that event the decision, so far as con
cerns that point, is merely obiter dictum, and not entitled to the weight
of a precedent." "But," he adds, "where the record in an action of
which the court has jurisdiction fairly presents two points, upon either
of which the decision might turn, and the court fully considers and de
I·;rmines both, the decision of neither can be considered as an obiter
dictum, and the judgment is authorized on both points."

This latter statement of the law as to the authoritativeness of a de
cision of an appellate' court upon two points involved in a case before
it, upon either of which the decision might turn, in subsequent cases
involving either one of them, finds support in the case of Hawes v.
Water Co., 5 Sawy. 287, Fed. Cas. No. 6,235. The question decided
in that case was whether the court, in construing a state statute in
volved therein, was bound to follow a decision of the higher court of
that state construing that statute. It is well settled that the federal
court must follow the construction put upon a statute by the highest
court thereof, and equally well settled that it is not bound to do so if
the decision of the state court is a mere dictum. The subquestion in
that case was whether the decision of the state court which it was
claimed the federal court should follow was a dictum or noi Judge
Sawyer said:

"There were two grounds relied on to show that this was not a proper case
for exercising the jurisdiction: (1) That the board of supervisors is a legis
lative body, having a discretion to pass ordinances, and that the court ought
not to interfere with its legislative discretion in advance, on the hypotbesis



798 129 FEDERAL REPORTER.

that it intends to pass an alleged ordinance, especially when it cannot be
known in advance .what its intention as a legislative body is; (2) that the city
had a right to the water claimed, and a right to take the measures alleged to
secure it in case the petitioner should shut it off, and for that reason, also,
there was not a proper case for the prohibitory writ. Both grounds were dis
tinctly and squarely presented by the record, and relied on, and the latter
more especially fully argued by counsel. The court might just as well have
rested its decision on the second ground, if found good, without noticing the
first, as upon the first without noticing the second, or it might, if thought
proper, have decided both, as it did. It is a matter of almost everyday occur
rence that the record presents two or more points, either of which, if sustain
ed, would determine the case. and the court decides them all. In such cases
it can no more be said that one, rather than another, is obiter. In this case
the court was earnestly pressed by counsel on both sides to decide the case on
its merits, and give an authoritative construction of the statute. The great
anxiety was to ascertain the right of the respective parties, and the mode was
of no consequence. '" '" '" '1'0 say now that the constructIon of tl!e statute
was merely obiter is to say that a vast amount of labor, research, energy, and
anxiety was expended by counsel and court to no real purpose. * '" '" It is
the very point upon which nearly all of the effort and research of counsel and
court were actually expended. This discussion did not in any wise serve to
illustrate the other point. Indeed, it had no relation whatever to it. It was
a distinct, separate, and independent point, and the only one in the case that
counsel 01' parties practically cared anything about. '" '" '" I regard the
construction put upon the clause in controversy by the Supreme Court in the
prohibitive case cited as authoritative, and, being so, I rest my decision upon
that case, without examining the question as an original proposition."

If, then, a decision by an appellate court of a point upon which a
case turns, when there is another point upon which it might equally
turn, or of both points, is authoritative in subsequent cases in the one
instance as to the one point, or in the other as to either point, on the
principle of stare decisis, or on the principle which governs federal
courts in following the highest court of a state in construing its stat
utes, it is equally authoritative on the principle of res judicata in a case
involving that principle. In the former suit between complainant and
defendant city of Covington, the case turned on either of the two
grounds hereinbefore stated. It was made to turn by the Campbell
circuit court on both grounds-mainly, however, on the ground that
complainant had an irrevocable contract, and by the Court of Appeals
solely upon that ground. The decision therein that complainant had
such a contract must therefore be accepted as conclusive in this state,
notwithstanding the fact that the former suit could have been made to
turn solely on the other ground, to wit, that the revenue law of 1892
was invalid as to national banks, because the taxes which it imposed
on them were upon their franchises, which the legislature of Kentucky
had no power to do. Had the state courts in the former suit granted
complainant the relief which it soug'ht therein, without giving any in
timation as to the ground upon which they granted it, then the judg
ment therein would not have been conclusive herein upon the question
as to whether complainant had an irrevocable contract. For then it
could not be told upon what ground complainant had been granted
that relief, and it is well settled that estoppels must be certain. In the
case of Russell v. Place, 94 U. S. 606,24 L. Ed. 214, Mr. Justice Field
said:

"It is undoubtedly settled law that a judgment of a court of competent juris
fliction upon a question directly involved in one suit is conclusive as to that
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question in another suit between the same parties. But to this operation of
the judgment it must appear, either upon the face of the record, or be shown
by intrinsic evidence, that the precise question was raised and determined in
the former suit. If there be any uncertainty on this head in the record-as,
for example, if it appear that several distinct matters may have been litigated,
upon one or more of which the judgment may have passed, without indication
which of them was thus litigated and upon which the judgment was rendered
-the whole subject-matter of the action will be at large, and open to new con
tention. unless this uncertainty be removed by intrinsic evidence showing the
precise point involved and determined. To apply the judgment, and give
~ffect to the adjudication actually made, when the record leaves the matter
in doubt, such evidence is admissible."

But no such uncertainty exists here. The sale ground upon which
complainant in the former suit sought to have the revenue law of 1892
declared invalid as to it, and to enjoin collection of taxes by the de
fendant city under it for the year 1893, was the existence of said irrev
ocable contract; and the Campbell circuit court granted it that relief
on that ground, though it did so on the other ground also, and the
Court of Appeals affirmed its judgment on that ground alone. This
is made clear by the records in the former suit, and there is no uncer
tainty whatever in regard to it.

Still further, defendants urge that the courts of Kentucky, if this
suit were pending therein, would give no such effect to the adjudica
tion in the former suit relied on herein, and therefore this court should
not give it any such effect. In support of their contention that the courts
of Kentucky would give no such effect thereto, they cite the following
cases, to wit: City of Newport v. Commonwealth, 50 S. W. 845, 51
S. W. 433, 45 L. R. A. 518; Louisville Bridge Co. v. City of Louis
ville, 58 S. W. 598; Negley, Sheriff, v. City of Henderson, 59 S. W.
19; Bell County C. & 1. Co. v. City of Pineville, 64 S. W. 525; City
of Frankfort v. Deposit Bank, 65 S. W. 10; Louisville Bridge Co. v.
City of Louisville, 65 S. W. 814. The case of City of Newport v.
Commonwealth was a suit by the state against the city of Newport to
recover taxes under the revenue law of 1892 for the year 1894 on the
franchise of said city to operate waterworks. Several defenses were
made to the suit. Amongst others was a plea of res judicata. It was
alleged that suit had been brought against the city to recover taxes
under said law of 1892 for the year 1893 on said franchise, and same
had been dismissed by the circuit court, which judgment had never
been set aside or reversed. It was claimed that this judgment made
the question as to the liability of said city for franchise taxes under said
law a thing adjudged, and was conclusive on the question. It was
held by the court that the judgment in the former suit did not have
this effect. And it would seem that the judgment of the majority of
the court was placed upon the broad ground that in no case and to no
extent could a judgment in a suit as to one year's taxes be res judicata
as to another year's taxes. Judge Du RelIe, in stating the opinion of
the majority of the court, based the holding on this reasoning, to wit:

"The authorities seem to hold that when a court of competent jurisdiction
has, UpOll a proper issue, decided that a contract, out of which several distinct
promises to pay money arose, has been' adjudged invalid in a suit upon one of
these promises, the jUdgment is an estoppel to a suit upon another promise
founded on the same contract. But taxes do not arise out of contract. They
are imposed in invitum. The taxpayer does not agree to pay. and the right
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to litigate the legality of a tax upon all grounds must, of necessIty, exist, reo
gardless of· former adjudications as to the validity 01' a different tax." And
again: "In I)ur opinion, it would be against public policy to hold that a judg
ment of a circuit court upon a question of taxation is forever binding upon
this court,not only as to the taxes there in litigation, but also as to taxes for
all subsequent years, merely because counsel for the commonwealth failed to
bring the question here. Such a ruling would seem to be open to the objec
tion that it would hold the commonwealth bound by the laches of its officer."

It appears, from his response to a petition for rehearing, that the
minority of the court, composed of three out of the seven judges, de
sired an extension of the opinion so as to include the qualification
upon the general rule laid down as to the application of the doctrine
of res judicata in tax cases, to wit:

"But whether the state is bound by a former adjudication that there exists
a contract exempting from taxation, or as to the construction of such contract,
is a question not necessarily involved here, and to the decision of which it
Ulay be that different principles apply. There would seem to be an essential
difference between the commonwealth exercising the highest of its sovereign
powers-a power necessary to its very existence-and the same common
wealth, its sovereignty laid aside, binding itself as a mere corporate entity
by a sealed instrument. But it is not necessary, in our judgment, to go into
this question, nor even to decide that there is a difference."

The two cases, styled alike "Louisville Bridge Company v. City of
Louisville," were two suits by said city against the bridge company
the one, to recover city taxes on its bridge (its tangible property) for
the years 1890, 1891, 1892, 1893 and 1894; the other, to recover same
on same for the years 1895 and 1896, and also city taxes on its fran
chise (its intangible property) for the years 1894, 1895, 1896 and 1897.
In the case of Louisville Bridge Company v. City of Louisville, 81 Ky.
189, which was a suit by said city against said bridge company to re
cover city taxes on its bridge for the year 188-, it had been held that
the said bridge was not liable to city taxes, because it was not the re
cipient of the benefits of municipal government. This former adjudi
cation was relied on as a bar in the two subsequent suits to recover
taxes for the latter veal's. It was held that it was not a bar. In the
former of the two cases, Judge Burnam said:

"In response to appellant's plea of res judicata, it may be said that this
identical question was before the court in the case of Henderson Bridge Co.
v. City of Henderson, decided June 24, 1896 [90 Ky. 498, 14 S. W. 493], and in
the very recent cases of Newport v. Masonic 'remple Ass'n, 45 S. W. 881, 46
S. W. 697, and City of Newport v. Com., 50 S. W. 845, 51 S. W. 433 [45 L. R.
A. 518]. It was held that a judgment as to the validity of taxes for one year
is not conclusive as to the validity of taxes on the same property for another
year, and, as the qnestion is fully considered in these cases, it is unnecessary
to elaborate it again."

In the latter of the two he said:
"'rh.e plea of res jUdicata relied on for reversal has been decided so :l're

quently adversely to the contention here made, in recent decisions of this
court, that it is unnecessary for it to consider this question; it having been
expressly decided that a judgment by a court of competent jurisdiction in a
suit for taxes of one year did not constitute a bar in a subsequent suit between
the same parties under the same law for another year's tax. See Henderson
Bridge Co. v. City of Henderson, 90 Ky. 498, 14 S. W. 493; Same v. Com., 99
Ky. 623, 31 S. W. 486, 29 L. H. A. 73; City of Newport v. Com. [Ky.] 50 S. W.
845, 45 L. R. A. 518,"
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In regard to these two cases, it is to be noted that as to all the taxes
involved therein, save for the yearsI8go and 1891, there was not the
same question as was adjudged in the earlier case in 81 Ky. 189, and
as to those two years it was held that the bridge company was not
liable. As to the other years, there was not the same question, be
cause it had been held in previous cases referred to in said two cases
that section 174 of the Constitution of Kentucky, adopted September
28, 1891, which applied to all years after 1891, had changed the rule
in regard to the liability of property in cities and towns not enjoying
the benefits of municipal government. The bridge company was held
not liable for the years 1890 and 1891, not on the ground of said
former adjudication, but because it had acted on it, and not collected
taxes from its tenants for those years, who were under an obligation
to it to pay all its taxes. As to the cases cited by Judge Burnam in
said extracts from his opinions in support of the proposition there
laid down, none of them are to that effect, save the Newport Case, to
which we have already referred. The Henderson Bridge Cases do
not involve any question as to res judicata, except that one decided
June 24, 1896, and in that case its decision was expressly waived. The
question in the case of Newport v. Masonic Temple Ass'n was the
same as that involved in the Louisville Bridge Company Cases as to
taxes after 1891. The charter of the Masonic Temple Association,
passed March 29, 1880, exempted its property from taxation. It had
been sued for taxes for several years prior to the new Constitution of
1891, and held not liable, because of this exemption. In a suit for
taxes after the adoption of that Constitution, it was held that that in
strument repealed said exemption, and that hence the former adjudi
cation was no bar to suit for said taxes. The only case so cited which
was in point was the Newport Waterworks Case, which is the pioneer
and leading authority in Kentucky upon the question under considera
tion.

The case of Negley, Sheriff, v. City of Henderson was a suit by said
city against the sheriff of Henderson county to enjoin collection of
state and county taxes for the years 1896 and 1897 on its franchise to
operate waterworks in said city. In support of its claim not to be
liable for taxes on said franchise, the city alleged in its petition that,
in a former suit by it against the sheriff, the circuit court of Hender
son county had enjoined the collection of taxes on its tangible prop
erty for the years 1894 to 1897, inclusive. It was held that the former
adjuc1itation was not conclusive of the city's right to enjoin said fran
chise taxes. Judge Du Relle said:

"This brings us to consider the question of res judicata. It was, in City of
Newport v. Commonwealth, supra, distinctly and emphatically held that an
adjudication as to the tax of one year did not create the estoppel of res judi
cata against the tax for another year. It seemS to us equally clear that it
does not create an estoppel against the collection of a different tax upon differ
ent property for the same year. If the one proposition be true, the other must
be true also."

The case of Bell County C. & 1. Co. v. City of Pineville was a suit
by said company against said city to enjoin collection of taxes upon
its property within said city for the years 1895 to 1898, inclusive, on
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the ground that it was used for farming purposes, and derived no bene
fit from the city government. A judgment in a similar suit of the
Bell circuit court enjoining the collection of taxes for the year 1891
on the same ground was pleaded by the company as concluding the
question of its liability for the subsequent year's taxes. It was held
that it had no such effect. Judge Du RelIe said:

"The case of City of Newport v. Com., 50 S. W. 845, 51 S. W. 433. 45 L. R.
A. 518, is decisive of the question raised by this plea of res judicata."

It will be noted here, though not referred to in the opinion, that the
rule as to liability of property in a city, not enjoying the benefits of
municipal government, to city taxation, was changed between the year
1891, taxes for whiCh were involved in the former suit, and the years
1895 to 1898, inclusive, taxes for which were involved in the suit in
hand, by the Constitution of 189I, so that in no event was the doctrine
of res judicata applicable to the case.

The case of City of Frankfort v. Deposit Bank is somewhat novel
in its character. The Franklin circuit COUlt, in a suit by the city
against the bank for taxes for the years 1893 and 1894 under the reve
nue law of 1892, adjudged, under authority of the decisions of the
Court of Appeals in the first Bank Tax Cases, that the bank was not
liable therefor, because it had an irrevocable contract, under the Hew
itt law of 1886, exempting it from taxation other than under said
law. Thereafter, in a suit by the bank against the city in the United
States Circuit Court for the District of Kentucky, the latter was en
joined from collecting taxes under said revenue'law of 1892 for the
years 1895 to 1898, inclusive, on the ground of the adjudication that
it had such a contract in the former suit in the Franklin circuit court;
and that notwithstanding that the Court of Appeals, in the second
Bank Tax Cases, had overruled its decision in the first Bank Tax
Cases, on authority of which the judgment of the Franklin circuit
court had been rendered. This judgment was affirmed by the Su
preme Court of the United States on an appeal therefrom by the city.
Stone v. Deposit Bank of Frankfort, 174 U. S. 408, 19 Sup. Ct. 881,
43 L. Ed. 1027. After the decision of the Court of Appeals in the
second Bank Tax Cases, time for an appeal from said judgllJent of
Franklin circuit court not having elapsed, an appeal was taken there
from to the Court of Appeals,and it reversed the judgment on author
itv of its decision in the second Bank Tax Cases. On the return of
the case to the Franklin circuit court, the bank pleaded the judgment
of the United States Circuit Court, affirmed by the Supreme Court,
as to taxes from 1895 to 1898, inclusive, which had been based upon
said former judgment of Franklin circuit court as to years 1893 and
1894, in bar of the city's right to recover taxes for said years in said
suit. It was held that the plea was not good, and, on appeal to the
Court of Appeals, it affirmed the ruling of the lower court. In the
opinion, after showing that the doctrine of res judicata could not b~

applied in such a case, Judge Paynter added:
"However, we do not hold that the judgment of the federal court Is not a

bar to a recovery of the taxes for the years 1893 and 1894. This court, in City
of Newport v. Com., 50 S. W. 845, 51 S. W. 433, 45 L. R. A. 518, and Louisville
Bridge Co. v. City of Louisville, 58 S. W. 598, held that an adjudication as to
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one year's taxes is not a bar to a recovery in the litigation as to any other
year's taxes."

This detailed examination of the cases relied on by defendants in
support of their contention that, according to the law as laid down in
the state courts, the former adjudication relied on herein is not con
clusive of complainant's exemption from liability for the taxes involved
herein, because they are taxes for years different from and subsequent to
the year for which the taxes involved therein were levied, leads to the
conclusion that the contention is correct, though some, if not most, of
said cases, for the grounds stated, are not in point, and in none of them
was the former adjudication based upon an exempting contract covering
all of the years' taxes involved in both suits. I think that there can be
no question as to this. Complainant cites the cases of Thompson v.
Louisville Banking Co., 55 S. W. 1080; Hardwicke v. Young, 62 S. W.
10, decided by the Court of Appeals of Kentucky, as being contra
to defendants' contention in the matter under consideration. These
cases, however, are not against that contention. In each case the
same year's taxes were involved in that court on a second appeal.
Of course, a decision of the Court of Appeals that a certain year's
taxes are invalid is binding as to the validity of that year's taxes on
a second appeal of that case to that court. And a holding that its
former decision in that same case is binding is not an authority in
favor of the position that a decision that one year's taxes rendered in
one case is binding in another case as to another subsequent year's
taxes.

It must be accepted, therefore, that the state courts, in view of said
decisions, would not give the effect to the former adjudication relied
on herein by complainant which it contends for, and which this court,
under the decision of the Supreme Court of the United States herein
after cited, would otherwise be bound to give it. It remains to be
considered what effect is to be given to this fact. And here we are
not without authority proceeding from the Supreme Court. In the
case of Union & Planters' Bank v. City of Memphis (decided April 13,
1903) 189 U. S. 71, 23 Sup. Ct. 604, 47 L. Ed. 712, it was held that a
former adjudication in the state courts between the parties thereto in
relation to the liability of the former to the latter for taxes for the
years 1889 to 1891, inclusive, was not conclusive as to such liability
for the year 1899, because it was ·not conclusive in the state courts.
Mr. Chief Justice Fuller, in delivering the opinion of the court, said:

"It is enough that in Tennessee the doctrine of res judicata is not applica
ble to taxes for years other than those under consideration in the particular
case, inasmuch as what .effect a judgment of a state court shall have as res
judicata is a question of state or local law, and the taxes involved in this suit
are taxes for years other than those involved in the prior adjudication. Phru
nix Fire & Marine Ins. Co. v. 'l'ennessee, 161 U. S. 174 [16 Sup. Ct. 471, 40 L.
Ed. 660]. In New Orleans v. Citizens' Bank, 167 U. S. 371 [17 Sup. Ct. 905,
42 L. Ed. 202], referred to by appellant's counsel, no claim was made that the
judgment relied on would not have been res judicata in the state courts, and
attention was particularly called to the fact that the rule in Louisiana was
in accord with the conception of res judicata expounded in that case. As the
judgment pleaded had no force or effect in the Tennessee state courts, other
than as a bar to the identical taxes litigated in the suit, the courts of the
United States can afford it no greater efficacy. Cooper v. Newell, 173 U. S.
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555 [19 Sup. Ct. 506, 43L. Ed. 808]; Metcalf v. Watertown, 153 U. S. 671 [14
Sup. Ct. 947, 38 L. Ed. 861]; Chicago & Alton R. R. Co. v. Wiggins Ferry
Co., 108 U. S. 18 [1 Sup. Ct. 614, 27 L. Ed. 636]; Rev. St. § 905 [U. S. Comp.
St. 1901, p. 677]."

This case is binding upon me, and settles the matter in accordance
with defendant's contention. It is true that in the cases hereinbefore
cited the Supreme Court held, as to certain of the banks involved
along with the complainant in the litigation which resulted in the de
cision in 97 Ky. 590, 31 S. W. 1013, that they were exempted from
other taxation than under the Hewitt law by an irrevocable contract;
that said decision made the question res judicata as to subsequent
years. But at the time it so held, there had been no decision by the
Court of Appeals of Kentucky as to the effect of an adjudication in
relation to one year's taxes upon other years' taxes. Since then, as
we have seen, that court has taken the position that such adjudication is
not a bar to a consideration of the question of the liability for the other
year's taxes on its merits. That being so, I feel bound by the decision
of the Supreme Court in the Tennessee case to hold that the former
adjudication relied on herein is not a bar to a consideration of com
plainant's liability for the taxes involved herein on the merits. And
so considering it, I am bound by the decision of the Kentucky Court
of Appeals in the second Bank Tax Cases, and of the Supreme Court
in the Owensboro Case, to hold, also, that complainant has no irrev
ocable contract under the Hewitt law, and that therefore the com
plainant is liable under the act of March 21, 1900, to the taxes which
have accrued or will accrue since its passage.

A decree will therefore be entered dismissing complainant's bill as
to said taxes, and permitting the decree entered pursuant to the opin
ion of Judge Evans in relation to former years' taxes to stand as en··
teredo

SIMS v. UNION ASSUR. SOC.

(CIrcuit Court, N. D. Georgia. September 30, 1903.)

No. 1,571.

1. BANKRUPTCy-AcTION BY TRUSTEE-JURISDICTION OF CIRCUIT COURT.
Where a bankrupt absconded a· short time before the bankruptcy pro

ceedings were instituted, but his family remained in the same place, he
continued a resident there in such sense as to give a Circuit Court of
the United States for that district jurisdiction of an action by his trus
tee against a foreign corporation to collect a demand in favor of the
bankrupt involving the jurisdictional amount, under Bankr. Act July 1,
1898, c. 541, § 23b. 30 Stat. 552, 553 [U. S. Compo St. 1901, p. 3431], which
provides that suits by the trustee shall be brought only in the courts
where they might have been brought by the bankrupt, if the proceedings
in bankruptcy had not been instituted.

2. INSURANCE-PROOFS OF Loss-AuTHORITY OF RECEIVER TO MAKE.
Proofs of loss under a fire insurance policy running to a bankrupt who

had absconded may lawfully be made by a receiver appointed by the court
of bankruptcy, and expressly authorized and directed by the order mak
ing the appointment to make such proofs.
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8. SAME-RIGHT OF ACTION ON POLICY-FAILURE OF INSURED TO CmIPLY WITH
CONDITIONS.

Provisions of a policy of fire insurance, that "the insured * * *
shall * * * submit to an examination under oath by any person
named by this company and subscribe the same," and that no action shall
be maintainable to recover on the policy until after full compliance by
the insured with all its requirements, give to the company a substantial
right, and the failure of the insured to appear for examination after
a loss, in compliance with its demand, defeats an action on the policy,
although such failure was due to the fact that the insured had abscond
ed, and the action is brought by his trustee in bankruptcy.

4. SAME-CONSTRUCTION OF POLICy-RIGHTS OF RECEIVER.
A provision in an insurance policy that, where the expression "insured"

is used therein, it shall include the "legal representatives" of the insured,
does not entitle a receiver to take the place of the insured in answer to
a demand by the company that the insured shall appear for examination
under oath respecting a loss, as required by the policy, although the
receiver was appointed for the express purpose of collecting the insur
ance; the insured having absconded and having been adjudged a bank
rupt.

Action on Policy of Fire Insurance. Trial to the court by stipulation.

Gray, Brown & Randolph and Felder & Rountree, for complainant.
King & Spalding, for defendant.

NEWMAN, District Judge. George H. Sims, as trustee in bank
ruptcy, brings this suit against the Union Assurance Society on a pol
icy of fire insurance issued to the bankrupt. By written stipulation of
the parties the case is submitted to the court for trial upon the issues
of law and fact raised therein without the intervention of a jury, and
there is an agreed statement of facts. The property covered by the
policy sued 011 was located in Macon, Ga., and was destroyed by fire on
May 20, 1900. On May 29th, thereafter, E. G. Coffman, the insured,
who resided with his family in Atlanta, absconded, and his whereabouts
was unknown at the time the proceedings occurred which give rise to
the questions raised in this case. Just prior to Coffman leaving At
lanta, a warrant was sworn out against him charging him with embez
zlement of the funds of the Southern Agricultural Works, a concern
with which he was connected in Atlanta, and which had failed. On
the 8th day of June a petition in involuntary bankruptcy was filed
against Coffman. Upon the filing of this petition in bankruptcy, George
H. Sims was appointed receiver for the property of the bankrupt. On
motion of counsel for petitioning creditors an order was entered, a part
of which is as follows:

"That George H. Sillls be, and he is hereby, appointed receiver as prayed,
with authority and direction to hold and preserve the assets until this bank
ruptcy proceeding is dismissed or a trustee is qualified; that the said receiver
be authorized and directed to make proofs of loss, and to comply with all
the conditions of said policy of insurance, so far as he can, and to do every
thing that may be deemed necessary for the preservation and protection of
thE! assets of said bankrupt, until the further order of the court."

Sims, as receiver, soon after his appointment as such, made up and
furnished to the insurance company proofs of loss, verified by himself
and B. E. Willingham, who was president of the B. E. Willingham
Plow Company, which company had sold the property covered by the
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policy of insurance to Coffman, and which company has an interest in
the policy to the extent of the amount of purchase money due it by
Coffman. An affidavit was also made to the truth of the proofs of loss
by M. B. McAfee, who in his affidavit stated that:

"At the time the said policy was issued, and from that time until aftel'
the fire referred to in the foregoing proof of loss, the assured, E. G. Coffman,
resided in Atlanta, Georgia, and from the 10th day of April, 1900, to the 29th
day of June, 1900, and during the time when said fire occurred, deponent, as
agent for the said Coffman, had charge and supervision of said property.
'l'hat deponent was familiar with the same, having done considerable work
on the machinery referred to in said proof of loss. That the allegations con
tained in said proof of loss are true, to the best of deponent's knowledge and
belief."

Daniel W. Rountree, Esq., as attorney for Coffman, joined in the
proof of loss. The agent of the insurance company acknowledged re
ceipt of this proof of loss, but denied the right of the receiver to make
the proof, claiming that it should be made by E. G. Coffman, the in
sured. No other objection was made to the proof of loss. The repre
sentative of the company also notified Mr. Sims and Daniel W. Roun
tree, Esq., as attorney for Coffman, that the company demanded the
right to examine Mr. Coffman under oath at the time specified in the
demand. Some correspondence ensued between Sims and the repre
sentative of the company, which simply set out the respective conten
tions as to the right of the company to require an examination of Coff
man, under the circumstances. Coffman failed to appear at the time
and place named for examination, but George H. Sims, receiver, was
present with his counsel, and the counsel then and there tendered Sims
to be examined by the defendant, or its agent or counsel, if they so de
sired. The insurance company, through its counsel, refused to examine
Sims, and insisted on its right to examine Coffman.

The first question raised in this case is as to the right of the trustee
in bankruptcy to sue in the Circuit Court of the United States for this
district. Section 23 of the bankruptcy act controls in this matter, and
that section reads as follows:

"(a) The United States Circuit Courts shall have jurisdiction of all contro
versies at law and in equity, as distinguished from proceedings in bankrupt
cy, between trustees as such and adverse claimants concerning the property
acquired or claimed by the trustee, in the same manner and to the same ex
tent only as though bankruptcy proceedings had not been instituted and such
controversies had been between the bankrupts and such adverse claimants.

h(b) Suits by the trustee shall only be brought or prosecuted in the courts
where the bankrupt, whose estate is being administered by such trustee, might
have brought or prosecuted them if proceedings in bankruptcy had not been
instituted, unless by consent of the proposed defendant. * * *"

Act July 1, 1898, c. 541, 30 Stat. 552, 553 [U. S. Compo St 1901, p. 3431].

I think, under the facts shown here, this case is cognizable by the
Circuit Court for this district. While it is true that Coffman had ,ab
sconded a few days before the bankruptcy proceedings were instituted,
it is agreed that his family continued to reside in Atlanta until some
time after such proceedings were instituted and after this suit was
brought against the insurance company by the trustee. The defendant
is a foreign corporation, and it must be held that Sims was a resident
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of this district at the time the right of action accrued, and the action
is maintainable here by the trustee in bankruptcy.

The next question is as to the sufficiency of the proof of loss. Coun
sel for the insurance company earnestly contend that there is no au
thority on the part of the receiver in bankruptcy to make the proofs,
and that, even with the affidavits of Mr. Willingham and Mr. McAfee,
the proofs are still insufficient. I do not agree with this contention.
The court by its order directed the receiver to make proofs of loss.
The order to this effect was made in an ancillary proceeding in the
bankruptcy case. It was a proceeding on the equity side of the bank
ruptcy court, and looking to the collection of the amount claimed to
be due on this policy of insurance, and.the preservation of the same for
the benefit of the creditors. On such a proceeding, the court, in my
opinion, could make an order appointing a receiver, who could be au
thorized, as this receiver was, to take preliminary steps looking to the
collection of the loss on this policy. These proofs were strengthened,
after they were sworn to by Sims, by the affidavits of Mr. Willingham
and Mr. McAfee, as has been stated.

A more difficult question, however, is as to the right of the insurance
company to require an examination under oath of the insured, and to
set up the failure of the insured to appear for such examination as a
defense in this action. A provision in the policy is that:

"The insured '" '" '" shall '" '" '" submit to an examination under
oath by any person named by this company. and subscribe the same."

A further provision of the policy is that:
"No suit or action on this policy. for the recovery of any claim, shall be

sustainable in any court of law or equity until after full compliance by the
insured with all the foregoing requirements. • • .",

This question was before the Supreme Court of Georgia in Insurance
Company v. Sims, Trustee, 115 Ga. 939, 42 S. E. 269. From a careful
examination of this decision, with the authorities therein cited, and
quite a number of other pertinent authorities, I am satisfied that the
decision of the Supreme Court correctly determines the law of this
case. Reference to the able opinion in that case by Justice Cobb, and
to the authorities cited by him, renders any further discussion of the
question here unnecessary.

The right of the insurance company to have the insured himself ap
pear for examination under oath is a substantial and important one.
It is entirely different, in my opinion, from the right to make the pre
liminary proof of loss. There is a claim in the declaration in this case
that the insurance company paid to the Willingham Plow Company the
amount due the plow company by Coffman, being the interest of the
plow company in the policy. This claim is met in the defendant's an
swer by the statement that the payment to the Willingham Plow Com
pany was by way of compromise and settlement of its claim. There is
nothing whatever in the agreed statement of facts upon this subject. It
must be taken as a fact, therefore, that whatever was paid the plow
company was by way of compromise of its claim; and even if a settle
ment in full of a claim of a third party to a part of the proceeds of a
policy would be a recognition of liability on the whole policy, it cer-
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tainly would not be so where the payment is made to such third party
by way of compromise.

There is a provision in the policy that, where the expression "insured"
is used, it shall include the "legal representatives" of the insured. I do
not think a receiver, even when appointed, as in this case, for the
particular purpose of collecting the insurance, can, in respect to the
right of the company to an examination under oath, take the place
of the insured.

Controlled by the provisions of the contract of insurance, and by
the overwhelming weight of authority bearing thereon, I am com
pelled to hold that the failure of the insured to appear for examina
tion under oath on the demand of the insurance company is a bar to a
right of action in this case; and upon that ground judgment will be
rendered in favor of the defendant.

THE JAMES T. FURBER.

(District Court, D. Maine. April 25, 1904.)

No. 98.

L ADMIRALTY J'URISDICTION-SUBJECT-MATTEB OD' SUIT-STATE STATUTE CRE
ATING LIENS.

A state statute giving a lien on domestic vessels in certain cases can
not enlarge the admiralty jurisdiction of the federal courts, which de
pends on whether the Subject-matter of the suit is maritime in its na
ture.

2. SAME-MARITIME CONTRACTS-LEASE OF WHARF.
A lease of space at a wharf for use by a vessel at a fixed annual rent

is a lease of real estate, and not a maritime contract on which a suit in
admiralty can be maintained for the collection of the rent, since it has
not necessarily any connection with navigation or the commerce of the
seas.

In Admiralty. Suit in rem to recover rent for wharf.
James C. Fox, for libelant.
Benjamin Thompson, for claimant.

HALE, District Judge. This is a libel in rem, filed in this cOrtrt on
the 19th day of September, 1903. It is brought by the libelant, a cor
poration, the owner of Long Wharf, against the steamer James T.
Furber, for alleged wharfage. The third article of the libel alleges
that on May 30, 1902, Edward A. Baker, QS master of the steamship
James T. Furber, made and executed a contract with the libelant for
the use of a landing on Long Wharf; also for wharf room for the erec
tion of a waiting room on said wharf; and agreed to pay for the same
the sum of $200 a year as rent. Said article further alleges that the
libelee has continued to occupy said wharf up to the time of the filing
of the libel, and that the accrued rent amounts to $250. By a seventh
article, added by amendment, the libel further alleges that at the time

'If 1. Maritime liens under state statutes, see The AIlaces, 34 C. C. A. 565
'U' 2. See Admiralty, vol. 1, Cent. Dig. § 141.
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Signed, Sealed and Delivered
in Presence of

Frederick E. Berry.

The testimony shows that the James T. Furber was a small steamer,
used exclusively in Casco Bay, and that at the time of making the lease
she ,vas in winter quarters at Merrill's Wharf, and had not been to Long
·Wharf; that she was then owned by some outside parties, not concern
ed in making the lease; that she was purchased on June 25, I<j02, by
the parties who had taken the lease of the libelant's wharf, and was
taken to Long Wharf sometime between June 25 and June 28, 1902,
and that she later began to run between Portland and South Freeport
as a passenger and freight steamer; that some time in the following
July the parties having the lease erected a small building for a waiting
room and freight shed in connection with the business in which the
steamer was engaged; that the steamer continued to run on her route
until August 28, 1902, when she was hauled off on account of a break
down, and did not resume her trips again that year; that on September

of furnishing said wharfage or landing and wharf room the steamship
James T. Furber was a domestic vessel, and that a lien exists thereon
as security for the libelant's claim. The libelant introduces in evidence
a written agreement or lease, which is as follows:

(Lease, Common Form.)
This Indenture, Made the thirtieth day of May in the year ot our Lord

one thousand nine hundred and two,
Witnesseth, That the Proprietors of Portland Long Wharf of Pol.'t1and,

Maine, do hereby lease, demise and let unto Freeport and Portland Steam
boat Co. a landing for their steamer James T. Furber, above the landing of
the Brunswick and Portland Steamboat Company, also wharf room for the
erection of a waiting room or shelter opposite the landing, but not so as to ob
struct free passage to and from the said steamer landing below. Said steam
er to have the landing as above when running and free dockage at the wharf
when not running.

To hold for the term of one year from the first day of June in the year one
thousand nine hundred and two, yielding and paying therefor the rent of
Two Hundred Dollars.

And said Lessee do promise to pay the said rent in four payments viz.
Fifty Dollars on July 15, 1902, Fifty Dollars on August 1/02, Fifty Dollars
on August 15/02, and Fifty Dollars on Sept. 1/02, and to qUit and deliver up
the premises to the Lessor, or their attorney, peaceably and quietly at the
end of the term aforesaid, in as good order and condition,-reasonahle use
and wearing thereof, or inevitable accident, excepted,-as the same are, or
may be put into by the said Lessor, and to pay no taxes duly assessed thereon
during the term, and for such further time as the Lessee may hold the same,
and not make or suffer any waste thereof; and that he will not assign or
underlet the premises or any part thereof, without the consent of the Lessor
in writing, on the back of this Lease. And the Lessor may enter to view
and make improvements, and to expel the Lessee if they shall fail to pay
the rent aforesaid, whether said rent be demanded or not, or if they shall
make or suffer any strip or waste thereof, or shall fail to quit and surrender
the premises to the Lessor at the end of said term, in manner aforesaid,
or shall violate any of the covenants in this Lease by said Lessee to be per
formed.

And the premises shall not be occupied, during the said term, for any pur
pose usually denominated extra-hazardous, as to fire, by Insurance Com
panies.

In Witness Whereof The parties have hereunto interchangeably set their
hands and seals, the day and year first above written.

Edward A. Baker. [SeaI.]
Proprietors of Portland Long Wharf.

By Daniel Chase, Clerk. [SeaI.]
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6, the steamer was sold by the parties operating her to Charles H.
Baker, who, on October 27, 1902, sold her to his wife, Etta R. Baker,
the present owner; that the steamer remained at Long Wharf during
the winter of 1902 and until April 18, 1903, when the present owner
put her in commission, and ran her on his own account, carrying pas
sengers to the forts in Portland Harbor; that the steamer continued
landing at Long 'Wharf from April 18, 1903, to June 7, 1903, when, ow
ing to the inability to get in and out of the dock, and the odors arising
from the dock, she found wharfage elsewhere; that the lessee under the
lease continued in possession of the leased premises until the filing of
the libel, and that the building and a boiler, gangway, signs, and other
property are still upon that part of the wharf covered by the lease;
that, after the original lease expired by limitation, the lessee continued
to hold over, and up to the time of the filing of the libel was still in
the enjoyment of the premises leased as a tenant at will. It appears also
that during the time the steamer landed at Long Wharf during the
season of 1903 she occupied the berth covered by the lease.

The question which lies at the threshold of the case is, does the
suit involve such a "maritime contract" as to give the court jurisdic
tion? Chapter 287, p. 255, of the Laws of 1889, now found in the Re
vised Statutes of the State of Maine, c. 93, § 7, reads as follows:

"All domestic vessels shall be subject to a lien to any part owner or other
person to secure the payment of debts contracted and advances made for
labor and materials necessary for their repair, provisions, stores, and other
supplies necessary for their employment, and for the use of a wharf, dry
docl" or marine railwa~', provided, that such lien shall in no event continue
for a longer period than two years from the time when the debt was con
tracted or advances made."

It will be seen that the state law above quoted gives a lien "for the
use of a wharf, dry dock, or marine railway." In the above enumera
tion the Legislature evidently intended to embrace and group certain
maritime matters over which it created a lien upon domestic vessels.
By the term "use of a wharf" it is evident that nothing more was in
tended than "wharfage," which distinctly and obviously relates to the
navigation, business, or commerce of the sea, and has always been re
garded as among the usual and necessary port charges of a vessel.
"Wharfage" is the use of a wharf furnished in the ordinary course of
navigation. A contract relating to "wharfage," as understood in the
laws and usages of maritime affairs, is clearly a maritime contract.
But there is a distinct difference between a claim for "wharfage" and
a claim for "rent of a wharf." Under such a lease as in the case at bar
the rent is payable, even though the vessel which is the subject of
the lease should never come near the wharf, and should never require
"wharfage" or "the use of a wharf." The contract, in the case at bar,
relates to real estate, and arises out of the relation of landlord and ten
ant. The lease, which we have quoted, is in form and substance a lease
of real estate. It does not present a "maritime contract," and cannot be
enforced by the admiralty court. The intention and the effect of the
state statute can be only to provide a remedy under a contract which
is distinctly and wholly "maritime." In The H. E. Willard, 53 Fed. 599..
in this district, Judge Webb said:
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'''That State Legislatures cannot restrict or extend the admiralty jurIsdic
tion exclusively vested in the federal courts has been often decided, and is
conclusively settled. It follows, necessarily, that a lien given by a state
statute is not a test of jurisdiction. If it were, a State Legislature might,
at pleasure, modify the jurisdiction of courts of admiralty by creating or
abrogating liens not given by the maritime law. The distinction between
cases in which the cause of action is itself within the admiralty jurisdic
tion and cases in which the admiralty, independently of the local law, has
no jurisdiction, must not be forgotten or neglected."

The case was affirmed by Mr. Justice Gray, Circuit Justice, and
Judge Putnam, Circuit Judge. Mr. Justice Gray, speaking for the
Circuit Court, said (52 Fed. 389):

"The admiralty jurisdiction is conferred on the courts of the United States
by the Constitution, and cannot be enlarged or restricted by the Legislature
of a state. When a right maritime in its nature has been created by the
local law, the admiralty courts of the United States may doubtless enforce
that right according to their own rules of procedure. * * * But no state
legislation can bring within the jurisdiction of those courts a subject not
maritime in its nature."

In Boon v. The Hornet, Fed. Cas. No. 1,640, Judge Hopkinson,
speaking for the court, said:

"A lien given by a state law may be enforced by a suit in rem in the ad
miralty. But it must be such a suit as the admiralty can entertain; in
other words, in cases where the contract and service are maritime, or of the
admiralty and maritime jurisdiction, although they are not such as would
authorize a proceeding in rem in the admiralty, because there was no lien
by them, yet when the state law supplies this deficiency, and gives a lien, a
court of admiralty will enforce it. This is not enlarging the jurisdiction
of the court, but the remedy of the party. It does not authorize a suit in
the admiralty on the subject-matter not of admiralty jurisdiction, but only
gives to the party a particular proceeding or remedy for the recovery of his
debts."

In Plummer v. Webb, 4 Mason, 380, Fed. Cas. No. II,233, Judge
Story held "that, in order for a contract to be cognizable in admiralty
it must be maritime in all its elements; that a contract of a special na
ture is not so cognizable merely because the consideration of the con
tract is maritime service. The whole contract must in its essence be
maritime." In his opinion he says:

"I cannot see that the whole contract is here of a maritime nature. There
are mixed up in it obligations ex contractu not necessarily maritime, and so
far the contract is of a special nature. In cases of a mixed nature it is not
a sufficient foundation for admiralty jurisdiction that there are involved
some ingredients of a maritime nature. The substance of the whole con
tract must be maritime. * * * In such a mixed contract the whole would
most appropriately belong to a court of common law. * * * I have no
desire to strain the jurisdiction, so as to reach cases of an ambiguous char
acter. Let them be left to the common forum of the litigant parties."

In The Advance (D. C.) 60 Fed. 766, Judge Brown said:
"In the present case the wharfage was not furnished in the ordinary course

of navigation, nor upon the request or upon any contract of the master or
any other officer of the ship. The evidence leaves no doubt that it was fur
nished in accordance with the terms of an unsigned memorandum of agree
ment, which had been previously drawn up upon negotiations between the
libelant and the president of the steamship company some two years before.
* * * The agreement provided for the payment of thirty dollars a day
for the entire use of the Robert Pier for loading and discharging outward
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and inwardclirgoes, and also for receiving and storing freight on the pier
pending the arrival of any of the company's steamers. '" '" '" During the
occupancy of the ships it was 'optional to use the pier for any and all pur
poses which may be construed for the best interests of said steamship com
pany or any of its patrons.' The agreement also gave the right 'to use, free
of charge, for outward freight on the ground floor, one of the libelant's stores.'
'" '" '" The agreement, it is obvious, embraced considerably more than
ordinary wharfage rights. The contract rates were very much in excess of
the statutor~' rates, evidently in consideration of the storage and other facil
ities offered. The contract was, in faet, rather a contract for the exclusive
use of the wharf and a partial use of the stores. '" '" '" The price was
not according to tonnage, like the usual wharfage rates. '" '" '" I am con
strained to find that there is no maritime lien in this case, (1) because what
ever wharfage privileges were furnished were furnished under a contract
which for a single price per day embraced other valuable considerations,
the supply of which would give no lien upon the ship, and it is impossible
to divide the price per day into different parts; (2) because the evidence in
dicates beyond doubt, as it seems to me, that the dealings were upon a per
sonal contract between the two companies, which did not look to any credit
of the ship, but only to the personal responsibility of the steamship company."

In 71 Fed. 987,18 C. C. A. 404, Judge Wallace, in affirming the above
decision, speaking for the Circuit Court of Appeals, made this finding:

"'Vhere wharfage, together with the use of warehouses and piers for receiv
ing and storing freight, were furnished to several vessels belonging to a domes
tie corporation for a single price per day under a contract with it, held that no
lien arose, first, because the contract embraced other valuable considerations.
the supply of which would give no lien against the ship, and which cou1'1.
not be separated from the wharfage proper; and, second, because the co!!
tract did not look to the credit of the ship, but only to the personal respon-
sibility of the owner." -

See, also, the elaborate opinion upon this subject of Chief Justice
Alvey in Upper Steamboat Co. v. Blake, 2 App. D. C. 51.

It has been repeatedly decided that, to give the court jurisdiction
over a contract as maritime, such contract must relate to the trade and
business of the sea; it must be essentially and wholly maritime in its
character; it must provide for maritime services, maritime transactions,
or maritime casualties; and the provisions of a state statute, the inten
tion of which is to give a party a remedy under his contract, cannot
be enlarged by construction, analogy, or inference. The Paola (C. C.)
32 Fed. 174; The Steamship Yankee Blade, 19 How. 82,15 L. Ed. 554;
Scott v. The Morning Glory, Fed. Cas. No. 12,542; The Lottawanna,
21 Wall. 558, 22 L. Ed. 654; The Corsair, 145 U. S. 335, 12 Sup. Ct.
949, 36 L. Ed. 727. In Campbell v. H. Hackfeld & Co., 125 Fed. 696
(a case just published), the Court of Appeals in the Ninth Circuit de
cides "that the employe of a contracting stevedore has no remedy in
the admiralty court against his principal for personal injuries, while dis
charging a. vessel', through the alleged negligence of said contracting:
stevedore." In an elaborate opinion Judge Ross shows the tendency ot
the courts of this country in late cases to restrict admiralty jurisdiction.
He says:

"The fundamental principle underlying all cases of tort, as well as con
tract, is that, to bring a case within the jurisdiction of a court of admiralty,
maritime relations of some sort must exist, for the all-sufficient reason that
the admiralty does not concern itself with non-maritime affairs."

In the case at bar the contract is a lease of real estate. The con
tract itself and the evidence relating to it do not present any question
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relating to navigation or to the commerce of the seas. Such a contract
as is presented in the case before us is not within the jurisdiction of an
admiralty court.

Upon examination of the evidence in the case the court finds, too,
that, if the case were within our jurisdiction, even then the clear inten
tion of the parties as shown by the proofs indicates that the rent of the
landing and wharf room was furnished solely upon the credit of the
owner, and not upon the credit of the vessel. In the case of The Iris,
IOO Fed. 104,40 C. C. A. 301, Judge Putnam has construed a similar
statute, and has held that it is not essential to the right of a lien that
material or repairs should be furnished under a mutual understanding
between the contracting parties that credit should be. given to the ves
~el. He says:

"We are therefore to look at the terms of the statute, which contain no
requirements beyond that the supplies and labor be furnished to a domestic
vessel on the order of the owner, or of somebody representing him or em·
ployed by him."

He puts the statute in the same group "with the ordinary statutes
giving liens on buildings, as to which it is clear that no evidence is re
quired that either of the parties contemplated credit to the property."
He says further, however:

,. Of course, with reference to all property domestically located, whetber
buildings or vessels, circumstances may be such * * * as to show that
the parties intended that credit should be given solely to the purchaser."

The case at bar comes within the exception just quoted which Judge
Putnam makes in The Iris, and which he discusses in Cuddy v. Clement,
II3 Fed. 454, 51 C. C. A. 288. In this case last cited he fully states
the principle. In Prince v. Ogdensburg Transit Co. (C. C.) I07 Fed.
978, Judge Colt found that the conduct of the parties proved "that
the dealings are not with the ship, or upon her credit, but upon the per
sonal responsibility of the owners." In Ex parte Lewis, Fed. Cas. No.
8,3 ro, Judge Story referred to a series of authorities which decided
"that, ,vhere the parties enter into a personal contract for a specific sum,
it is a discharge of the implied lien resulting by operation of law."
Taylor v. The Commonwealth, Fed. Cas. No. 13,787; The J. M. Welsh,
Fed. Cas. No. 7,327; N. Y. Mail Steamboat Co. v. The Baltic, Fed.
Cas. :No. 10,213.

In the case before us the lease itself and all the proofs tend to show
that a personal credit was intended, and that a lien upon the vessel was
not within the contemplation of the parties. The whole testimony is in
consistent with such a lien, either for the time covered by the lease or
after the expiration of the lease; for the evidence leads the court to
believe that the parties to the contract intended that credit should be giv
en solely to the lessee named in the lease, whose agent Baker appears
to have been in signing the contract. The steamer had not been at
the libelant's wharf at the time the lease was made, and, indeed, had
'not been purchased, so far as the testimony shows; so that it is difficult
to see how credit to the steamer could have been within the minds of
the parties to the contract. It was the clear intention of the lessor
to give credit to the owner of the steamer, and not to the steamer
itself, under and during the life of the lease. No other intention is



129 FEDERAL REPORTER.

proved as to the time after the expiration of the lease. The case is
then brought within the exception referred to in The Iris, supra, and
within the rule in Cuddy v. Clement, supra, and in The Electron, 74
Fed. 689, 21 C. C. A. 12. The court is, then, of the opinion that the
libel must be dismissed. As the court finds, however, that it has no
jurisdiction, it must order the dismissal of the libel without costs.

The decree may be entered. Libel dismissed, without costs.

THE MARY F. CHISHOLM.

(District Court, D. Maine. April 26, 1904.)

No. 74.

1. ADMIRALTY JURISDICTION-GROUNDS-STATE STATUTE ENLARGING REMEDY.
A state statute giving a lien on vessels cannot enlarge the jurisdiction

of a court of admiralty, which depends upon whether or not the subject·
matter of the suit is maritime.

2. SAME-MARITIME CONTRAC~SALEOF SUPPLIES TO FISHERMEN.
A sale by a merchant to fishermen, who are about to go on a fishing

voyage under a lay contract, of tobacco, clothing, and other articles for
their personal use, is not a maritime transaction, and a court of admi
ralty is without jurisdiction ot a suit to enforce collection therefor, al
though a lien is claimed on the vessel under a state statute.

S. MARITIME LIEN-SUPPLIES-MAINE STATUTE.
Clothing, tobacco, and other articles tor personal use sold to fishermen

about to start on a fishing voyage under a lay contract are not "supplies
necessary for the employment" ot the vessel, within the meaning of the
Maine statute giving a lien for such supplies.

.. ADMIRALTY-COSTS-DISMISSAL FOR WANT OF JURISDICTION.
Where a suit in admiralty is dismissed for want ot jurisdiction of the

sUbject-matter, costs cannot be allowed.

In Admiralty. Suit to enforce statutory lien for supplies.
William H. Gulliver, for libelants.
Benjamin Thompson, for claimant.

HALE, District Judge. This is a libel in rem, filed on the 14th day
of July, 1903, by Rosenberg Bros., clothing dealers in the city of Port
land, against the fishing schooner Mary F. Chisholm, hailing from the
port of Portland, and owned by residents of Portland, to recover for cer
tain articles furnished and delivered to 14 members of the crew of that
vessel on the 20th day of September, 1902. The libel alleges that the
schooner Mary F. Chisholm is a domestic vessel, of the burden of 70
tons, belonging to the port of Portland; that on the 20th day of Sep-

~ 1. Admiralty jurisdiction as to enforcement ot liens under state laws, see
note to The Electron, 21 C. C. A. 21.

See Admiralty, vol. 1, Cent. Dig. § 194.
~ 2. Admiralty jurisdiction as to matters ot contract, see notes to The Rich

ard Winslow, 18 C. C. A. 347; Boutin v. RUdd, 27 C. C. A. 53;).
~ 3. Maritime liens for supplies and services, see note to the Geol'ie Dumois,

15 C. C. A. 679.
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tember, 19°2, said schooner was in the port of Portland, and in need of
supplies for her crew; that the libelants, at the request of the master,
furnished to and for said vessel necessary supplies, clothes to her crew,
and other articles which were necessary for her employment; and that
all of said materials and clothing were necessary for the crew of said
vessel, were furnished on the credit of said vessel, and became a lien
thereon under the statutes of the state of Maine. The libel further sets
out that the master and owner of said vessel have refused to pay for
such supplies.

The evidence shows that at the time of the furnishing of the alleged
supplies the Mary F. Chisholm was a domestic vessel, owned by several
re~ponsible persons living in Portland; that she was, and for some time
prior thereto had been, engaged in seining for mackerel; that during
the season of 1902 she made three mackerel trips; that the crew of said
vessel on said trips consisted of six men, all told; that the libelants were,
at the time of furnishing the alleged supplies, engaged in the clothing
and furnishing business at No. 377 Fore street, in the city of Portland;
that they had been engaged in such business for about IS years, and
during that time had been owners of fishing vessels, and interested in
furnishing supplies to that class of vessels; that they were familiar with
the custom which exists in Portland respecting the manner in which
that class of vessels were sailed, and had seen settlements made between
crews and owners for the fish taken on such vessels; that the master
of this vessel had traded with the libelants for many years, and, after
completing a voyage, he had been in the habit of settling with them for
such supplies as the crew had purchased; that the crew of the Chisholm
were shipped under the usual lay, and by the usual shipping articles, for
the mackerel fishery, in and by which it was agreed that the owners, at
their own expense, should equip the schooner with all necessary tackle
and apparel for the carrying on of the mackerel fishery, and that the
vessel should be so equipped and fitted during the fishing season; that
the master and the several fishermen comprising the vessel's crew agreed

. to pursue the mackerel fishery in said schooner; that the shipping arti
cles further provided that the fish caught, or the proceeds thereof,
should, after deducting the expense of the "great general charges"
which were to consist of "packing, hoisting, towage, and commissions"
-be divided as follows: To the owners of the vessel, for their share,
one-half part thereof, the residue to be divided among the fishermen,
including the master, they agreeing to pay for water, medicines, all
canned goods, eggs, and pickles, cook's wages, and for tarring and hang
ing the seine; that some time in July, 1902, prior to the schooner going
out on her second trip, the master and some of the schooner's crew went
to the libelants' store and obtained certain outfits, such as rubber boots,
oilskins, mittens, and tobacco; that the libelants made out a bill for
each lot of goods to the men to whom the goods were delivered; that
upon her return from the fishing voyage, some time in September, the
master paid the libelants the amount coming due from the respective
men, and deducted it from their share of the catch; that about Septem
ber 22, 1902, a few days after the settlement for the supplies purchased
in July, Capt. Ellsworth went to the libelants' store with 13 or 14 men
who were going out in the schooner for another trip; that the libelants
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furnished the crew with the following articles as called for, which were
to be charged as on the last trip:
Tobacco, of the value of. • . • . • .. . . . . • . • • . . .. • .. .. • ... $23 60
Two pairs of slippers, .. .. • . . . . • . • . . . . . . . . . . . . . . . • • • • • . 2 00
Stockings, • . . . . . . . . . . . . . . . . . . . . . . . . • • • • 1 25
:M:ittens, ".. . . . . . . . . . . . . . . . . . . . . . . • • . • • 10
'rhree pairs rubber boots, " • • . . . . . . . . . . . . . . . . . . . . . . . . . • . 9 00
One pair of leather boots, .. • " .. .. . .. 4 00
One pair of shoes, • . . . . . . . . . . . . . . . . . . . . . . . . . . • • ~ 00
One lot of oilclothes, • . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3:25
One hat, .....•••..................... 50
Two blankets, • • . . . . . . • • . . . . . . . . . . . . . . . . . • . 2 00
One quilt, • • . . . . • • . . . . . • . . . . . . . . . . • • • . • 1 00
One shirt, • • • • . . . • • . . . . . . . . . . . . •. . • • • • • 1 25
One mattress, II....................... ........ 75

The answer alleges that the schooner was being fitted out for a
mackerel voyage on the customary lay; that the supplies in question
were furnished to the various members of said vessel's crew who de
sired to make purchases for their own personal use; that the payment
therefor was to be deducted from the shares coming due to the various
members of the schooner's crew upon the settling up of said fishing voy
age. It denies that any of the goods in question were supplied upon the
credit of the vessel, or were in any way necessary for her employment
in said business; and that, as no fish whatever were taken on the vovage
in question, no moneys became due to the crew. .

The court must first consider whether the subject-matter of the suit
is within its jurisdiction. Jurisdiction is conferred upon the admiralty
court, as upon all the federal courts, by the Constitution, and cannot be
enlarged by our state Legislature. In The James T. Furber, 129 Fed.
808, this court has quite fully discussed the law pertaining to juris
diction over contracts where a lien is claimed under the state statute;
in that case we have cited many authorities touching this general sub
ject. It is perfectly clear that the subject-matter presented by a suit
must be distinctly, essentially, and wholly maritime in order to give the
court jurisdiction. The test, then, to be applied, is, does the suit arise'
from the necessities of navigation or from any matters relating to the
commerce of the sea? In Diefenthal v. Hamburg-American Packet Co.
(D. C.) 46 Fed. 397, Judge Billings said:

"It [the contract before the court in that case] is, after all, not a contract
where, until supplies are actually furnished, the contractors relied upon any
ship, but upon the other contracting parties. • • • It was a general con·
tract for the sale and delivery of provisions. • • • The objection to the
jurisdiction, which it seems to me must prevail, is that this contract, though
relating remotely to navigation and maritime commerce, is separated so far
from them that it did 110t spring from the necessities of navigation, and is not
within the considerations which make it essentially and distinctively mari
time."

The court found that the contract in that case was personal in its
character, preliminary in its nature, and not within the admiralty juris
diction.

In Scott v. The Morning Glory, Fed. Cas. No. 12,542, Judge Hoff
man said:

"It is impossible not to recognize, in the recent decisions of the Supreme
Court, a disposition to confine the admiralty jurisdiction within narl'ower
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limits, and restrict maritime liens to fewer cases than is desired by its more
ardent advocates. • • • To give the court jurisdiction over a contract as
maritime, it must relate to the 'trade and business of the sea,' or must be es
sentially maritime in its character. • • • If the jurisdiction be construed
to embrace not only matters directly connected with maritime commerce, but
those tending toward or conducive to it, a large and indefinite field would be
opened." .

In The Perseverance, Fed. Cas. No. II,oI7, Judge Betts said:
"The essential requisite of a contract, to bring it within the jurisdiction

of an admiralty court, is that it must be one which is to be performed on the
high seas, or which has relation to a maritime service. The most enlarged
interpretation of the term 'maritime.' as applied to the jurisdiction of this
court, has not been extended beyond subjects or engagements which are nec
essarily connected with services to be rendered on tide waters, or supplies
furnished to vessels in aid of a voyage, or labor, or materials, or cash advan
ced to obtain such supplies."

In The Kingston (D. C.) 23 Fed. 200, Judge Nixon said:
"'l'here has been much conflict in the courts as to the meaning of the new

rule, but since its adoption the Supreme Court, in The Lottawanna, 21 Wall.
580 [22 L. Ed. 654], held that the District Courts of the United States, having
jurisdiction of the contract as a maritime one, might enforce laws given for
its security, even when created by the state laws. The inference is plain that
the court meant to affirm that no such jurisdiction existed when the contract
was not of a maritime nature."

See, also, the decision of Judge Webb in The H. E. Willard (D. C.)
53 Fed. 599; the decision of Mr. Justice Gray and Judge Putnam in the
same case (C. C.) 52 Fed. 387; The Corsair, 145 U. S. 335, 12 Sup.
Ct. 949, 36 L. Ed. 727; The Orleans, II Pet. 175, 9 L. Ed. 677; Peo
j)1e's Ferry Co. of Boston v. Beers, 20 How. 393, IS L. Ed. 961; Camp
bell v. Hackfeld & Co., Ltd. (C. C. A.) 125 Fed. 696. In the late case,
Reliance Lumber Co. v. Rothschild (D. C.) 127 Fed. 745, the court,
Judge McPherson, treats in a very complete manner of the subject which
we are now discussing, and at page 749 he cites the controlling decisions
relating to undertakings which are merely personal or preliminary in
their character, and which, while they lead to maritime contracts, do
not themselves relate to the business and commerce of the sea. The
same case also decides that, where a libel is dismissed for want of juris
diction of the subject-matter, costs cannot be allowed. This decision in
reference to costs is upon the authority of Citizens' Bank v. Cannon,
164 U. S. 324, 17 Sup. Ct. 89,41 L. Ed. 451. It is clear, then, that the
jurisdiction depends upon the nature of the subject-matter of the con
tract, and not upon the existence of a lien. The lien affects only the
form of the proceedings and the character of the remedy.

In the case before us, the court is of the opinion that there is not suf
ficient in the proofs before it-the material part of which has been
stated-to give jurisdiction to the court. The articles which were to be
furnished to the fishermen were tobacco, clothing, rubber boots, and
other articles relating to the personal use of the fishermen who were to
sail the boat upon shares. The goods were delivered to the fishermen,
nearly all of them, on the land, in the store of the libelant. There is not
enough in the evidence to bring the case within the rule which we have
cited, that supplies must be for the ship, in aid of the voyage. If we
should hold that the furnishing of these goods was a maritime contract,

129 F.-52
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then the furnishing of a single fisherman, in a common fishing boat,
with wearing apparel, might, under the same rule, be held to pertain
to navigation, and to be within admiralty jurisdiction. The contract
appears to the court to be one of the undertakings which courts have
classed as personal and preliminary, and not within the jurisdiction of
the admiralty court.

Another question is raised, by the language of the statute, as to
whether, even if the court had jurisdiction, the supplies furnished were
"necessary" supplies. The state statute, which is found in chapter 287,
page 255, of the Laws of 1889, and in the Revised Statutes of the
state of Maine, chapter 93, § 7, is as follows:

"All domestic vessels shall be subject to a lien to any part owner or other
person to secure the payment of debts contracted and advances made for labor
and materials necessary for their repair, provisions, stores, and other supplies
necessary for their employment, and for the use of a wharf, dry dock, or
marine railway, provided, that such lien shall in no event continue for a longer
period than two years from the time when the debt was contracted or advan
ces made."

Under this statute the lien is given to vessels to secure the payment
of "stores and other supplies necessary for their employment." Were
the supplies furnished in this case necessary for the employment of the
vessel? The courts have repeatedly held that a state statute giving a
lien for supplies furnished at a home port must be construed strictly,
and cannot be sustained by construction, analogy, or inference. The
Steamship Yankee Blade, 19 How. 82, IS L. Ed. 554; The Paola (C.
C.) 32 Fed. 174; The Kiersage, Fed. Cas. No. 7,762; The Red Wing
(D. C.) 14 Fed. 869. In The Cabarga, Fed. Cas. No. 2,276, Mr. Justice
Nelson, sitting upon the circuit, said:

"Where the materialman or ship chandler has parted with the materials
and stores, and the ship has received the benefit of them, '" '" '" in those
cases only the lien attaches. In the case of materials and repairs, the articles
furnished enter into and give value to the ship itself; and in the case of
stores, they are necessary to enable her to earn her freight."

In the case at bar, we have already said that the effect of a state
statute cannot be to enlarge the jurisdiction of the court, but only to
furnish a remedy which did not exist before the statute was passed.
Boon v. The Hornet, Fed. Cas. No. 1,640. \Ve are of the opinion that
the remedy within the contemplation of the state statute must be limited
to such articles as are for the benefit of the ship, in aid of the voyage,
and necessary in order to make the ship accomplish her undertaking.
We do not think the supplies furnished in the case before us are sup
plies, within the meaning of the statute, which were necessary for the
employment of the vessel. These supplies all relate to the personal
needs and convenience of men who are preparing to enter upon a fishing
voyage. Even though the crew would not have shipped if they could
not have had these supplies furnished them, stilI this fact cannot enlarge
the statute, and make the articles which were furnished them "neces
sary" within the meaning of the la.w. The articles furnished were
useful and convenient for the personal needs of the fishermen, but
were 11ot, in our opinion, "supplies necessary for the employment of the
vessel."

The decree may be entered: Libel dismissed, but without costs.
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LAKE STEAM SHIPPING CO., Limited, v. BACON.

(District Court, S. D. New York. May 2, 1904.)

1. SHIPPING-CHARTER PARTY-DISABLING OF VESSEL BY STRANDING.
A steamship was chartered for a voyage and return at a stipulated hire

per month. 'l'he charter required her to be tight, staunch, and strong,
and in every way fitted for the service. It also contained a provision
that in the event of loss of time from "breakdown of machinery, stranding,
fire, or damage preventing the working of the vessel for more than twenty
four running hours the payment of the hire shall cease until she be again
in an efficient state to resume her service." On the return voyage the
ship stranded, and was several days on the rocks, receiving such injury
to her hull that two of her holds containing cargo were partly filled with
water, and remained so through the remainder of the voyage, which was
completed only by the use of extra pumps, which were procured at a
port to which she deviated after the accident. Held, that, the vessel not
having been in an efficient state after the stranding, no charter hire could
be recovered after that time, except for the time taken in discharging.

2. SAME-HARTER ACT.
'l'he Harter Act, Act Feb. 13, 1893, c. 105, 27 Stat. 445 [U. S. Compo St.

1901, p. 2946], does not affect the rights of parties under a charter party.

Itl Admiralty. Suit to recover charter hire.
Convers & Kirlin, for libellant.
\Vheeler, Cortis & Haight, for respondent.

ADAMS, District Judge. This action was brought by the Lake
Steam Shipping Company, Limited, as owner of the steamship Avon
more, to recover from Daniel Bacon, the charterer, the hire of the steam
ship from April 16, 1903, to May 13 following, amounting, it is claim
ed, to $2545.14. It is admitted by the libellant that the hire was prop
erly suspended from April II, 1903, at 7 A. M. until April 16, at IO :30
A. M., the period during which the vessel was stranded on Anegada
Reef, Virgin Islands. The amount originally claimed was $2526.
There was an error in the libel as to the time the vessel was removed
from the reef, which the testimony shows was April 16th at IO :30
A. IVL instead of 4 P. M. as first claimed. A correction of the error
involved an additional claim of $19.14.

The steamship was in the service of the charterer, under a charter
party dated January 28, 1903, which provided "for one round trip to
the West Indies and/or Mexico" and further:

"4. That the Charterers shall pay for the use and hire of the said vessel
five hundred and eighty pounds (£580) British Sterling per calendar month,
commencing on and from the day of her delivery, as aforesaid, and at and
after the same rate for any part of a month; hire to continue until her de
livery, with clean holds to the Owners (unless lost) at a port in the United
States north of Hatteras at charterers option. * * *

6. Payment of the said hire to be made in cash half monthly in advance in
New York. * * *

15. That in the event of the loss of time from deficiency of men or stores,
breakdown of machinery, stranding, fire or damage preventing the working of
the vessel for more than twenty-four running hours, the payment of the hire
shall cease until she be again in an efficient state to resume her service, but

,r 2. Statutory exemption of shipowners from liability, see note to Nord
Deutscher Lloyd V. Insurance Co., 49 C. C. A. 11.
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should she, in consequence, put into any port, other than that to which she is
bound, the Port Charges and Pilotages at such Port shall be borne by the
Steamer's Owners, but should the vessel be driven into port, or to anchorage
by stress of weather, or from any accident to the cargo, such detention or
loss of time shall be at the Charterer's risk and expense."

The defense of the respondent is stated in the answer as follows:
"Sixth. Further answering the libel herein, the respondent alleges that by

reason of the stranding of the Steamship 'Avonmore' on the 11th day of April.
1903, she sustained very serious damage, and when finally floated, her bottom
plating had been entirely perforated in several places to such an extent that
No. 1 hold was practically flooded, and No. 2 hold, partly so. After said
steamer was floated she made her way to St. Thomas where temporary repairs
were made, but said repairs were not SUfficient to render the vessel fit for
service under the provisions of the charter party, and she was not in condi
tion to load or discharge cargo without damage to same and was not in many
ways tight, staunch, strong and fit. On account of this fact the Master de
viated from the direct course to be as near as possible to land in case he was
unable to control tlJe leaks by the use of special pumps placed aboard at St.
Thomas.

On said voyage to New York, the sugar cargo was still further damaged by
reason of the leaky conditions of the steamer, and upon her arrival at that
port all of the sugar stowed in No. 1 compartment had entirely melted; and
the sugar stowed in No.2 compartment was seriously damaged. By reason of
the damage sustained to cargo in the No. 1 and No.2 holds, the respondent
was unable to collect a large part of the freight to which he would have other
wise been entitled. By reason of the damaged condition of the cargo, the dis
charge of the said steamer was also very seriously delayed at New York, and
the respondent incurred extra expense. After said discharge the steamer was
dry docked and repaired at the port of New York, said repairs, as respondent
is informed and believes, having required an expenditure of $48,000 before
the steamer could be again put in a fit condition for service. Respondent has
paid hire in full to the 11th of April, 1903, at 7 A. M. when the steamer
stranded, and has refused to pay all hire since that date under the provisions
of clause 15 of the charter."

The testimony shows, that on a return trip of the steamer to New
York from Port of Spain, Trinidad, for which voyage she was sub
chartered by the respondent herein to the Trinidad Shipping and Trad
ing Company, Limited, which had loaded her with a cargo of sugar
in bags, stowed in the five holds of the vessel, she sailed from Port
of Spain on April 9th, 1903, at 5 P. M. On the 11th, at 7 A. M., she
stranded on the reef stated, which is on the westerly side on the Ane
gada Passage, owing to the existence of an uncharted westerly cur
rent which set the vessel out of her course and led to the disaster. Aft
er efforts were made to float the vessel by the use of her own steam and
anchors, it was found necessary to place a part of the cargo in small
boats and to jettison a considerable quantity, by which means the ves
sel was removed from the reef on the 16th of April at 10 :30 A. M.
The bottom of the vessel was seriously injured by pounding on the
reef and she began to leak shortly after she stranded. When she float
ed off the reef she had 19 feet of water in the fore-hold and about
3 feet in the No. 2 compartment. She then proceeded towards St.
Thomas, 45 miles distant, for the purpose of having the damage exam
ined and to get assistance. She arrived there on the 16th of April,
about 5 :45 P. M., and was then about 2 feet by the head, but had no
more water in her than when she started after the stranding, it having
been kept down by pumping. When the harbor master at St. Thomas
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learned that the vessel carried a foul bilI of health, owing to small pox
having existed at Port of Spain at the time of her departure from there,
she was quarantined and all personal communication with the shore for
bidden for eight days. At the expiration of such time, the master and
chief engineer were permitted to go ashore but the vessel was not grant
ed fuII pratique. Subsequently steps were taken towards holding a sur
vey and it was recommended that the cargo be discharged as soon as
practicable hut the recommendation could not be carried out because
nobody would work on the vessel owing to her foul bilI of health.

On arrival at St. Thomas, the master cabled the position to the re
spondent but he gave no orders.

A subsequent survey was held by two ship masters, different per
sons from those constituting the first board, but the recommendation
made by the last board that the vessel be dry docked for repairs could not
be carried out and the master, having consulted the other officers of the
~teamer, including the chief engineer, concluded to proceed to New
York. At this time the water in the fore-hold had been reduced from 16
to 10 feet. The water in the main-hold was being kept down to about 14
inches by pumping. Extra pumps were taken aboard, with men to
work them, to assist the ship's engines, and the surveyors having had
the assistance of divers who went under the bottom of the vessel and re
ported favorably as to her seaworthiness, concluded that she was in a
fit condition to proceed with safety to her destination and gave a cer
tificate to that effect. The pumps were set up in the holds and the ves
sel proceeded. At this time there were only 10 feet 3 inches in No. I
hold and 40 inches in NO.2. The other parts of the ship were dry.
She was then drawing 22 feet aft and 16 feet forward. During the voy
age, the pumps became somewhat choked at times, and although the
hand pumps were kept working continually, the water increased in the
holds, so that when she arrived in New York, she had 19 feet in No. I

and 8 inches in NO.2.
Upon arrival at New York, May 6th, she was ordered by the respond

ent to a dock, and he provided stevedores and delivery clerks for dis
charging purposes. \Vhen the cargo was delivered in due course, the
respondent collected $6,084.65 freight.

The vessel was then docked and her bottom repaired at a large ex
pense, about $49,000, some part of which was probably due to injuries
which could not have caused the Jeaks in the bottom.

The question to be determined is, whether the charterer was justified
in refusing to pay hire for any part of the period from April 16th at
10 :30 A. M., the time the vessel was removed from the reef after the
stranding, and can appropriate for his own benefit the freight collected,
without accounting in any way to the ship owner, to whom he denies
that anything is due.

The respondent contends that the steamer was never in a fit condition
for service after the stranding until the repairs in New York were made
and that he was excused from paying any hire under the 15th clause of
the charter party, which provided that in the event of loss of time from
breakdown of machinery, stranding * * * damage preventing the
working of the vessel for more than 24 running hours, the payment of
hire should "cease" until she should "be again in an efficient state to
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resume her service." He argues that the word "again" has a distinct
meaning, because the contract provided in the beginning that the steam
er should be placed at the disposal of the charterer "being on her deliv
ery, ready to receive cargo, and tight, staunch and strong and in every
way fitted for the service."

It is admitted by the libellant that the obligation of the charterer to
pay hire ceased by reason of the stranding and it is argued by the re
spondent that unless she subsequently was in a condition to be tendered
to him under the charter, the contract to pay hire did not again become
operative.

On the other hand, the libellant argues with much force that as the
vessel actually rendered services to the charterer, in bringing a part of
the cargo home, payment should be made for it. .

The determination of the controversy is difficult owing to the equity
of the libellant's position but it must be determined according to the
la"·. The case has been presented on the theory of hire being due,
and resisted upon the ground that legally none was due.

The authorities' seem to be with the charterer. It is apparently well
settled that where the provisions of a contract of this kind have not
been complied with by the owner of a vessel, there can be no recovery
of hire, even though the charterer has had some benefit from her serv
ices in the carriage of the goods. The general doctrine will be found
discussed in Parsons' Ship. & Admy. 319; Donahoe v. Kettell, 1 Cliff.
35,Fed. Cas. No.3,980; Cook v. Jennings, 7 Durn. & East. 381, and Ho
garth v. Miller, App. Cas. 1891, 48, 7 Aspinall, Mar. Cas. N. S. 1. In
the last case, a charter' containing a clause substantially like the ont
involved here was under consideration. The vessel there started on
her return voyage from the west coast of Africa to Harburg on the
Elbe. En route, her high pressure engine broke down and she had to
put into Las Palmas in the Canary Islands. Eventually, the voyage was
completed by the use of her low p;-essure engine and with the aid of a
tug, which was partly paid for by the vessel. An action for the hire was
instituted and allowed in the lower court, excepting one and a half
days' detention from her damaged condition. On appeal to the Court or
Session-16 Sess. Cas. (4th) 599-the judgment was reversed, the court
holding that the ship was not in an efficient state and that the owner hacc
no claim for hire after the accident, excepting for a part of the time
occupied in discharging cargo at the place of destination. On appeal
to the House of Lords, supra, the dedsion of the Court of Session was
affirmed, excepting that the owner was allowed full time for the dis
charging on the ground that the ship was in an efficient state for that
particular employment.

The libellant here divides his claim for hire into 4 parts: (a) The
time occupied in proceeding from the reef where she stranded to St.
Thomas, (b) the delay in St. Thomas, (c) the period of the voyage from
St. Thomas to New York and (d) the period while the vessel lay in New
York occupied with the discharging, claimed to be from May 6 at 11:3°
A. M. until May 16 at 4 p~ Iv!., when she was delivered to her owner.

(a & b) The accident caused a deviation from the vessel's course to
New York and what occurred during such deviation, is attributable to
the disaster, which includes the voyage to St. Thomas and the deten-
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tion there. The fact that the vessel was quarantined at St. Thomas on
account of having come from an infected port has no bearing, although
ordinarily the charterer is bound to furnish a clean bill of health. The
Shadwan (D. C.) 49 Fed. 379; affirmed, sub nom. Donkin v. Herbst, 55
Fed. 1002, 5 C. C. A. 381. Here, it does not appear that the absence of
such a bill would have made any difference, if the vessel had not de
viated from her course on account of her injuries.

(c) During the voyage to New York, the ship was in a crippled condi
tion and not entitled to hire under the contract. The libellant is not
aided by the Harter Act, which was designed to modify the relations
previously existing between vessels and their cargoes. The Delaware,
161 U. S. 459, 471, 16 Sup. Ct. 516,40 L. Ed. 771•

(d) The time occupied in discharging in New York, however, is di
rectly within the ruling of Hogarth v. Miller, supra, and the libellant is
entitled to recover in such respect. If the parties can not agree upon
the amount due hereunder, a reference may be had to determine it.

Decree for the libellant, with an order of reference.

UNITED STATES ex reI. DRURY et a!. v. LEWIS, JaIl Warden.

(Circuit Court, W. D. Pennsylvania. April 28, 1904.)

1. FEDERAL COURTS-JURISDICTION-HABEAS CORPUS.
A court or judge of the United States has jurisdIction to grant a wrIt

of habeas corpus for the purpose of reviewing the legality of the re
straint of liberty of any prisoner held in custody under the authority of
a state, whenever it is alleged that he is in custody for an act done or
omitted In pursuance of a law of the United States, or in violation of
the Constitution or of a United States law or treaty.

2. UNITED STATES SOLDIERS-DFFENSES-STATES-CIVIL JURISDICTION.
Under Rev. St. § 1342, art. 59 [U. S. Compo S1. 1901, p. 955], providing

that when any officer or soldier is accused of a capital crime, or of an
offense against the person or property of any citizen of any of the United
States punishable by the laws of the land, the commanding officer and
the officers of the regiment, troop, battery, etc., to which the person so
accused belongs, except in time of war, shall, on application duly made,
use their utmost endeavor to deliver him to a civil magistrate in order
to bring him to trial. Held, that such. enactment was a distinct recog
nition by Congress of the general jurisdIction in time of peace of the civil
courts of the state over persons in the United States military service ac
cused of offenses against citizens of the state.

3, SAJ>IE-HoMICIDE-)1ILITARY GUARD-ARRESTS.
Where, on a writ of habeas corpus to obtain. the discharge of two

members of the United States army from an indictment for murder,
found by the courts of the state where the offense was committed, it ap
peared that the shooting of deceased occurred in the streets of a city,
outside the military reservation, while petitioners were endeavoring to
arrest deceased for depredations committed on such reservation, but the
evidence was confiicting as to whether the shooting was done while de
ceased was endeavoring to escape or after he had stopped, thrown up
his hands, and offered to surrender, the determination of whether the
shooting was justifiable was within the exclusive jurisdiction of the state
courts.

~ 1. Jurisdiction of federal courts in habeas corpus, see note to In re Huse,
25 C. C. A. 4.
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John C. Haymaker and John Marron, for the Commonwealth of
Pennsylvania.

James S. Young, U. S. Atty., for respondents.

ACHESON, Circuit Judge. On the 8th day of February, 1904, the
date of the issuing of this writ of habeas corpus, and at the time the
writ issued, the petitioners, Ralph W~ Drury .and John Dowd, were in
the custody of Edward Lewis, warden of the jail of Allegheny county,
Pa., by virtue of a commitment issued on that day out of the court of
oyer and terminer for the county of Allegheny and commonwealth of
Penllsylvania. This commitment was based on an indictment found
on December 16, 1903, in the said court of oyer and terminer, which
indictment charges these petitioners, in the first count thereof, with the
murder of one VVilliam H. Crowley, and in the second count thereof
with the manslaughter of the said Crowley, on September 10, 1903.
The petitioners had been at large on recognizance in the sum of $5,000,
taken by the court of oyer and terminer, conditioned for their appear
ance in that court to answer the indictment. \Vith the consent of the
petitioners, and by prearrangement with their bail, they were surren
dered by their bail on the 8th day of February, 1904, for the purpose
of enabling them to apply for and prosecute this writ of habeas corpus.

The case pisclosed by the evidence submitted on the hearing of this
writ is as follows: On September ro, 1903, RalphW. Drury was a
commissioned officer of the United States army, of the rank of second
lieutenant, and had under his command a detachment of 20 enlisted
men, of whom John Dowd was one, stationed at Allegheny Arsenal, in
the city of Pittsburg, in Allegheny county, Pa.; this arsenal being a
subpost of Ft. Niagara, N. Y. From time to time before September
10, 1903, some copper down spouts and eave-troughs had been stripped
from some of the buildings on the arsenal grounds, and the material
stolen, and other depredations, such as the breaking of window lights,
had been committed on the arsenal property. Lieut. Col. Robertson,
the commanding officer at Ft. Niagara, on the occasion of an inspection
of Allegheny Arsenal in July, 1903, had directed Lieut. Drury to use
his best endeavors to stop the depredations, and to that end ordered him
to establish a patrol of the guards day and night upon the arsenal
grounds, and to apprehend and arrest any person or persons committing
depredations on the arsenal property. Shortly before 10 o'clock on
the morning of September 10, 1903, having received word that some
persons were stealing copper from one of the buildings on the arsenal
grounds, Lieut. Drury took John Dowd, then on guard duty, and an
other private soldier (each of the latter being armed with a rifle and
ammunition), and, passing out of the arsenal grounds through the gate
on Butler street, the three proceeded by way of Butler street and Al
mond alley toward the Allegheny Valley Railroad. Drury informed
the two men of the reported stealing of copper, and instructed them to
continue down Almond alley and arrest any person coming from the
arsenal. Drury himself left Almond alley at the corner of Willow street,
and went by Willow street to Fortieth street (which runs along, but out
side of, the arsenal wall), and proceeded down Fortieth street to its
foot, where were congregated three or four half-grown boys or young
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men, among whom was William H. Crowley, aged about 19 or 20 years.
These persons fled in different directions when they saw Lieut. Drury
approaching. Crowley ran from the foot of Fortieth street away from
the arsenal property in the direction of Forty-First street, keeping on or
near the Allegheny Valley Railroad. When he was about 100 yards
from the arsenal wall, Crowley was shot by Dowd, who aimed and fired
his rifle at Crowley. At the time of the shooting, Drury, Dowd, and
Crowley were all off the ground belonging to the United States. Each
one of the three then stood either upon a street of the city, on the Alle
gheny Valley Railroad, or on private property. The rifle ball struck
Crowley's left thigh, inflicting a mortal wound, from which he died
on the evening of the same day, September 10, 1903.

Thus far the facts are not open to dispute under the testimony. But
as to the circumstances attending the shooting of Crowley the evidence
is conflicting, and leads to opposite conclusions of fact as one or other
version of the affair given by the witnesses is accepted. Dowd testifies,
and the petitioners have produced other evidence tending to show, that
as Crowlev fled he was called on several times by Dowd. who followed
him, to hait, with warning that unless he halted bowd would fire; that
Crowley did not halt, but continued his flight, and to prevent his escape
behind or through a lumber pile Dowd fired, and that Drury did not or
der Dowd to fire, and was not connected with the shooting save by the
fact that he ordered the arrest of any person coming from the arsenal.
On the other hand, two witnesses who were present (Mrs. Long and
Miss Terwillerger) testify that before the shot was fired Crowley stop
ped, turned around, and, facing the pursuing soldier (Dowd), threw up
his hand, said, "Don't shoot," "I will come back," or "I will give up,"
and just then Lieut. Drury said "Fire!" and Dowd fired the shot that
killed Crowley. The testimony of at least one other witness tends to
corroborate the account of the transaction given by the two named
women as above recited. It is not for me to say whether or not the
witnesses who have testified thus on the part of the commonwealth are
mistaken.

In view of all the evidence herein, should this court interfere to pre
vent the trial of the petitioners upon the indictment in the state court
take the petitioners out of the custody of the authorities of the state,
and discharge them finally without trial by any civil court in the reg
ular administration of justice? This is the question which confronts
me. Undoubtedly, a court or judge of the United States is authorized
to grant a writ of habeas corpus for the purpose of inquiring into the
cause of the restraint of the liberty of any prisoner held in custody un
der the authority of a state, whether by virtue of an indictment or oth
erwise, whenever it is in due form alleged that he is in custody for an
act done or omitted in pursuance of a law of the United States, or is in
custody in violation of the Constitution or of a law or treaty of the
United States, and to proceed in a summary way to determine the
facts, "and thereupon to dispose of the party as law and justice require."
But in the exercise of this authority the courts and judges of the United
States are to be governed by the principles laid clown by the Supreme
Court in the cases of Ex parte Royall, II7 U. S. 241,6 Sup. Ct. 734, 29
L. Ed. 868, Whitten v. Tomlinson, 160 U. S. 231, 16 Sup. Ct. 297, 40
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L. Ed. 406~ and ;Baker v. Grice, I6g U. S. 284, 18 Sup. Ct. 323, 42 L
Ed. 748. The doctrine of those cases is that, except in instances of pe
culiar urgency, or where there is no jurisdiction in the state court to try
the prisoner for the offense charged (as were the cases In re Neagle,
IS5 U. S. I, 10 Sup. Ct. 658, 34 L. Ed. 55, In re Waite [D. C.] 81 Fed.
359, and Ohio v. Thomas, 173 U. S. 276,19 Sup. Ct. 453, 43 L. Ed. 699),
the court or judge shoutd not discharge the prisoner in advance of his
trial in the state court; and even after the final determination of the
case in the state courts should generally leave him to his remedy by writ
of error from the Supreme Court of the United States.

As the primary question here is whether the petitioners are amenable
to the state court upon the indictment found therein, it is proper to quote
at length one of the articles for the government of the armies of the
United States prescribed by section 1342 of the Revised Statutes of the
United States [U. S. Compo St. 1901, p. 955], viz.:

"Art. 59. When any officer or soldier is accused of a capital crime, or or any
offense against the person or property of any citizen of any of the United
States, which is punishable by the laws of the land, the commanding officer,
and the officers of the regiment, troop, battery, company, or. detachment, to
whIch the person so accused belongs, are required, except in time of war,
upon application duly made by or in behalf of the party injured, to use theIr
utmost endeavors to deliver him over to the civil magIstrate. and to aid the
officers of justice in apprehending and securing him in order to bring him to
trial. If, upon such application, any officer refuses or willfully neglects, ex
cept in time of war, to deliver over such accused person to the civil magis
trates, or to aid the officers of justice in apprehending him, he shall be dis
mIssed from the service."

This enactment is a distinct recognition by Congress of the general
jurisdiction in time of peace of the civil courts of a state over persons in
the military service of the United States who are accused of a capital
crime, or of any offense against the person of a citizen committed with
in such state. Such criminal jurisdiction has always been exercised by
the state courts. Coleman v. Tennessee, 97 U. S. 509, 514, 24 L. Ed.
I I 18. Clearly, the indictment against the petitioners presents a case
prima facie cognizable by the state court. Does the evidence disclose
any ground to defeat that jurisdiction, or show a case requiring inter
ference by this court to prevent the trial of the petitioners upon the in
dictment? I feel constrained to answer negatively. The shooting of
Crowley did not take place upon the land purchased by the United States
for military purposes by consent of the Legislature of the common
wealth of Pennsylvania, but outside the arsenal property. It occurred
within the territorial jurisdiction of the state court in which the indict
ment is pending-the only civil court which could have jurisdiction to
try the petitioners for the alleged unlawful killing of Crowley. The
shooting was not done in obedience to a command to fire given to Drury
and Dowd by their superior officer. It will be remembered that the
shooting which Dowd did and Drury is alleged to have directed was,
according to the testimony for the commonwealth, of a man who had
ceased flight and offered to surrender. It may be conceded that it was
the right and duty of the petitioners to pursue and arrest Crowley, who
was suspected (justly, it now seems) of being concerned in the larceny
of some pieces of copper taken off one of the arsenal buildings, but it
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by no means follows that the homicide, as testified toby the witnesses
for the commonwealth, is not rightfully the subject of judicial investiga
tion in the orderly course of procedure by the civil courts having juris
diction of such offenses as are charged in this indictment. Crowley,
moreover, was a citizen of Pennsylvania. He was not in military serv
ice, nor subject to military law. The case is wholly unlike the cases of
United States v. Clark (C. C.) 31 Fed. 710, and In re Fair (C. C.) 100
Fed. 149. In the former of these cases the shooting occurred within a
military reservation of the United States, and was of a military convict
(a soldier) by a military guard to prevent the escape of the convict. In
the other case (In re Fair) the person shot was a military prisoner held
in a fort of the United States under a charge of desertion, who, with
violence, had overcome his military guard, and was immediately pursued
beyond the fort by soldiers on guard duty, who fired to prevent his
escape. Moreover, in each of those cases, and, indeed, in every case
brought to my attention wherein a United States court or judge upon
habeas corpus has discharged a prisoner in custody under state author
ity, the facts entitling the prisoner to exemption from state control
were undisputed. This was so in the cases In re Neagle, supra; In re
·Waite, supra; In re Lewis (D. C.) 83 Fed. 159; United States v. Fuell
hart (C. C.) 106 Fed. 9II; In re Turner (D. C.) 119 Fed. 231; and Ohio
v. Thomas, supra. But in the present case there is a serious conflict of
evidence involving an important issue of fact, namely, whether Crowley
was shot while fleeing to escape arrest, or after he had stopped and
turned around, and virtually had surrendered. It is very clear that on
a habeas corpus hearing such as this it is not competent for the court
to determine upon conflicting evidence whether the person under indich
ment in the state court is guilty or innocent of the offense of which he
is accused. Ex parte Crouch, 112 U. S. 178, 180, 5 Sup. Ct. 96, 28 L
Ed. 690. Whether the shooting of Crowley was justifiable or excusable
must be determined by the state court to whose jurisdiction the peti
tioners are subjected. That the petitioners will be protected by that
court in all their legal rights is not to be doubted.

An order will be made discharging the writ of habeas corpus, and
remanding the petitioners to the custody of the warden of the jail of
Allegheny county.

In re MILGRAUM & OST.

(District Court, E. D. Pennsylvania. afay 6, 1904.)

No. 1,804-

1. BANKltUPTcy-DISCHAltGE-0BJECTIONS-SPECIFICATIONS-VEBIFICATION BY
ATTORNEY.

'l'hough specifications of objection to a bankrupt's discharge should not
ordinl!-rily be signed and verified by attorneys in fact or at law for ob
jecting creditors. they may be so signed under exceptional circumstan
ces.

2. SAME-JOINDER OF CREDITORS.
Where several creditors of a bankrupt desired to urge the same objec

tions to the bankrupt's discharge, they were not required to sign separate
specifications of objection by bankrupt order No. 32, providing that "a
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creditor shall enter his appearance," etc., but were entitled to join in
the same specification.

3. SAME-AFFIDAVITS-SUFFICIENCY.
Affidavits to specifications of objection to a bankrupt's discharge, sworn

to "to the best of affiant's knowledge, information, and belief," were suf
ficiently verified.

4. SAME-]'AILURE TO KEEP BOOKS OF ACCOUNT.
A specification of objection to bankrupts' discharge, that such bank

rupts, with intent to conceal their financial condition, destroyed, conceal
ed, or failed to keep books of account or records from which such condi
tion might be ascertained, was not sUfficiently specific.

5. SAME-CONCEALMENT OF MERCHANDISE.
A specification of objection to bankrupts' discharge alleging that, with

in four months immediately preceding the filing of the petition, the bank
rupts transferred, removed, destroyed, or concealed their property, with
intent to defraud their creditors, in that, about a week prior to the filing
of the petition, and at other times, they concealed large quantities of mer
chandise in a certain house, with intent to hinder, delay, and defraud
their creditors, and thereafter, on a day specified, removed and concealed
other large quantities of merchandise from their place of business with
like intent, was sufficient.

In Bankruptcy. Motion to Dismiss Specifications of Objection to
Discharge.

Henry N. \Nessel, for bankrupts.
Keator & Johnson and Reber & Downs, for objecting creditors.

J. B. McPHERSON, District Judge. One ground of complaint
against these specifications of objection to the bankrupts' discharge
is that they are signed and sworn to by attorneys in fact and in law,
and not by the creditors themselves. I cordially agree to the propo
sition that affidavits of agents and attorneys are usually objection
able, and should be discouraged. The practice of this court forbids
them ordinarily, and I have no intention of relaxing the rule on this
subject; but exceptional circumstances occur when they seem to be
necessary, and I think this is such a case. Clause 9 of section I (Act
July I, 1898, c. 541,30 Stat. 544 [D. S. Compo St. 1901, p. 3419]) rec
ognizes the possibility of such a situation by providing that" 'creditor'
shall include anyone who owns a demand or claim provable in bank
ruptcy, and may include his duly authorized agent, attorney or proxy."

The specifications are also attacked because they are signed by
four creditors, acting by their attorneys; the argument being that ob
jections to a discharge can only be made by a creditor acting singly.
This contention rests largely on the grammar of order No. 32-"A
creditor * * * shall enter his appearance," etc. It seem need
less to take up much time over this argument. If two or more cred
itors see fit to adopt the same objections, I can see no reason why
they may not reach that result by signing the same paper, for they
could certainly do so by signing separate copies of the original. Their
action is equivalent to the execution of as many copies of the speci
fications as there are signers, and each signer is individually liable for
his own act. There is nothing joint about the paper. It is simply a
device to avoid the multiplication of copies.

'4. See Bankruptcy, vol. 6, Cent. Dig. § 714.
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Neither do I see any force in the objection to the affidavits because
they declare that the facts are true "to the best of [affiants'] knowl
edge, information, and belief." This phrase is objected to as vague
and uncertain, and in some connections it may perhaps deserve these
epithets. Usually, however, it is as far as any man should be asked
to go in taking an oath-the instances are infrequent, I think, when
an assertion that facts are true can be properlv made without qualifi
cation of any kind---and the Supreme Court of the United States has
thought the phrase to be unobjectionable, as may be seen by exam
ining the affidavit to form NO.2. No doubt, it was expected that this
affidavit would ordinarily be taken by a principal; but, if the prin
cipal is permitted to be thus cautious, I think that his agent, who is
only allowed to take his place under exceptional circumstances, ought
not to be obliged to assume a heavier burden.

The first specification, however, is plainly insufficient. It is merely
a general statement, following the language of the act (chapter 541,
§ qb, 30 Stat. 550 [D. S. Compo St. IgoI, p. 3427]), "that said bank
rupts have, with intent to conceal their financial condition, destroyed,
concealed, or failed to keep books of account, or records from which
such condition might be ascertained." This has been so often decided
to be bad, that nothing more need be said upon the subject.

But the second specification, in my opinion, is sufficiently specific.
It declares:

"That said bankrupts have, within a time subsequent to the first day of the
four months immediately preceding the filing of the petition against them,
transferred, removed, destroyed, or concealed, or permitted to be removed,
destroyed, or concealed, their property, with intent to hinder, delay, and de
fraud their creditors, in this: that said bankrupts did on or about December
1, 1903, or about one week prior to the filing of the petition against them, and
at other times, remove and conceal large quantities of their merchandise to
the house of Leon Wiesen, No. 529 N. Sixth street, in the city of Philadelphia,
with the intent to hinder, delay, and defraud their creditors; and in this:
that said bankrupts did further, on the 19th day of November, 1903, and at
other times, remove and conceal, or permit to be removed and concealed, large
quantities of merchandise, consisting of toys, notions, and pens, from their
place of business, at 303 ~Iarket street, Philadelphia, with the intent to hin
der, delay, and defraud their creditors."

This is definite enough to advise the bankrupts clearly what they
may expect .to meet, and, if they receive information of that quality,
they are treated as fairly as the bankrupt act requires. As it seems
to me, to compel nicety of pleading in specifications of objections to
a discharge is more likely to lead to the escape of dishonest men from
their liabilities, than to protect honest debtors from the spiteful at
tack of disappointed creditors.

The clerk is directed to send the second specification to the referee
for investi~ation and report.
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KELLY T. GRAND CIRCLE, WOMEN OF WOODCRAFT.

(Circuit Court, D. Washington, E. D. May 2, 1904.)

No. 1,131.

1. FEDERAL COURTS-REMOVAL OF CAUSE-SPECIAL PROCEEDINGS-MANDAMUS.
A proceeding for mandamus under 2 Ballinger's Ann. Codes & St. § 5765,

authorizing such proceedings to be commenced by 1;he filing of a motion
supported by affidavits, and authorizing the assessment of damages and
costs when a judgment is given in favor of the applicant, together with
the issuance of a peremptory writ, is a special proceeding, and not a suit
"of a civil nature at common law or in equity," and, not being ancillary
to any other case of which the federal court had acquired jurisdiction,
was not removable to such court.

Special proceeding, by motion and affidavit for a writ of mandamus
to compel the respondent, a fraternal society, to restore the applicant
to membership in the society, and to her alleged rights as holder of
a certificate of life insurance, and to pay damages for her wrongful
expulsion. Heard on a motion to remand the case to the state court
in which it was commenced. Motion granted.

S. S. Bassett. for applicant.
Denton M. Crow and A. D. Stillman, for respondent.

HANFORD, District Judge. This case was commenced in the su
perior court of the state of Washington for Spokane county by filing
a motion, supported by an affidavit, for a writ of mandate, to redress
alleged wrongs by compelling the respondent, which is a fraternal
society, to restore the relator to her rights as a member of the society
and holder of a certificate of life insurance, and to pay her $u,ooo
as compensation for injuries alleged to have been suffered in con
sequence of an illegal and unjustifiable attempt to exclude her from
the society, and forfeit her rights as holder of said certificate. The
procedure by which the case was initiated is the procedure provided
by the Code of Washington for mandamus cases, and the relief prayed
for, including the recovery of damages, is sought through and by
means of a writ of mandate. The respondent caused the case to be
removed from the state court in which it was commenced into this
court, and now resists a motion to remand on the ground that there
is included in the case an action to recover damages.

The case is 110t an action for damages in any form of action known
to the common law, and it lacks the requisites as to pleadings and
jurisdictional process prescribed by the Code for the commencement
of a civil action. Provision is made in the chapter of the Code relat
ing to mandamus proceedings for assessing damages and costs when
a judgment is given in favor of the applicant, and in such cases a
peremptory writ must issue without delay. 2 Ballinger's Ann. Codes
& St. § 5765; Pierce's Code, § 1419. Under this statute the right to
Iecover damages is made dependent upon a right to have a peremp
tory writ of mandamns; hence a case commenced as a special pro
ceeding cannot be converted into an ordinary civil action to recover

'Ill. See Removal of Causes, vol. 42, Cent. Dig. ~ 16,
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damages by repleading, and severance of the demand for damages
from the application for a writ of mandamus. The case is not ancil
lary to any other case of which this court has acquired jurisdiction,
but is an original independent case, not cognizable in this court, be
cause it is not a suit of a civil nature at common law or in equity,
and a writ of mandamus is not necessary to the exercise of the juris
diction of this court. 18 Encyc. PI. & Pro 171; Bath County V. Amy,
13 Wall. 244-251, 20 L. Ed. 539; In re Vintschger (C. C.) 50 Fed.
459; Gares v. Building Association (C. C.) 55 Fed. 2°9; Indiana ex
reI. City of Muncie v. Railway Company (C. C.) 85 Fed. I; Hair v.
Burnell (C. C.) 106 Fed. 280.

Motion to remand granted

MASON v. CONNORS et at

(Circuit Court, D. Vermont. April 21, 1904.)

1. PROCESS-SERVICE ON NONRESIDENT-VERMONT STATUTE.
The statutes of Vermont do not authorize service of summons on non

resident defendants by leaving copies thereof with a codefendant who is
served within the state, where there is no attachment of property or
credits.

2. SAlfE-NoNBESIDENT TEMPORARILY IN STATE.
Under the laws of Vermont, personal service of summons on a defend

ant within the state gives the court jurisdiction to render a personal
judgment against him, although he is a nonresident, and was only tem
porarily within the state, unless his presence there was for a purpose
which rendered him privileged.

3. PARTIES-ACTION AGAINST PARTNERS-SEBVICE ON SINGLE DEFENDANT.
The fact that a summons describes the defendants named therein as

"partners" will not prevent the action from proceeding against one, who
allme was served, where the declaration does not show a joint cause of
action.

At Law. On plea to jurisdiction.
Rufus E. Brown and R. W. Taft, for plaintiff.
Edmund C. Mower and Cassius R. Peck, for defendants.

WHEELER, District Judge. The plaintiff, of Burlington, Vt.,
took out a writ of summons and attachment in an action of assumpsit
against "E. F. Connors, D. E. Connors, and T. H. Connors, doing
business, under the firm name and style of Connors Bros., at New
port," Vt., demanding damages in $5,000, summoning the Pauly Jail
Building Company, a corporation of Missouri, trustee, and returnable
to Chittenden county court of the state. The sheriff served the writ
at Newport on the second vice president and general eastern manager
of the trustee, and by "giving J. H. Connors one of the defendants
within named, a true and attested copy of the original writ with my
return thereon endorsed," and by leaving with John H. Connors, "for
E. F. Connors and D. E. Connors each who reside without this State
and have no known agent or attorney within this State upon whom to

,. 2. See Process, vol. 40, Cent. Dig. i 70.
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make serviCe thereon, true and attested copies of this original writ
with my retttrnhereon thereon endorsed for said defendants."

The defendants, citizens of Massachusetts,appeared specially to
plead to the jurisdiction, removed the cause to. this court, and here
John H. Connors specially pleads to the jurisdiction of the state court,
and says that he is not and never has been resident of the state of
Vermont, and has no authorized agent resident there; that the trustee
never had a place of business, or office, or agent resident there, but
is now, and has for more than five years been, in Boston, in the state
of Massachusetts; that no attachment was made of the defendants'
property there, nor any service of copies made on the trustee for either
of the defendants; and "that said John H. Connors was in the said
state of Vermont temporarily, and for the special purpose of superin
tending the building of a courthouse, customhouse, and postoffice for
the United States at said Newport, with the intention of returning to
his domicile and residence in said Boston, in said state of Massachu
setts, as soon as said superintendence was ended"; wherefore he
moves the court to abate the writ, dismiss the action, allow the de
fendants their costs, and "make such other orders and judgments as
the circumstances require." The trustee has been discharged by the
plaintiff, and no service has, according to the face of the proceedings,
been made, otherwise than as stated, and the question of jurisdiction
has been heard upon them.

The John H. Connors appearing and filing this plea submits himself
as, and is taken to be, the J. H. Connors mentioned in the sheriff's
return, and the same person named as D. H. Connors in the writ, and
he is to be so considered. The difference in initials may be a clerical
mistake in making the copies entered in this court.

In this state, when suit is commenced against a nonresident defend
ant by trustee process, constructive service may be made upon the
defendant by copy left with the trustee for the defendant (V. S. 1319),
and if the trustee is discharged such service fails (Id. 1321). In this
case, there having been no service of copies on the trustee for the de
fendants, and, if there had been, the trustee being discharged, there
is nothing in that behalf to affect the defendants as parties. When
personal property of a nonresident is attached, substituted service may
be made by copy left with a known agent or attorney, and, for want
thereof, at the place of the attachment. Id. 1109. But here was no
such attachment or service, and there was no service upon Edward
F. or Dennis E. Connors but by leaving a copy for each with John H.
Such leaving of a copy with one defendant for another, without any
attachment of property, or credits as a basis for it, is not any mode
of service provided for by the laws of the state, or known to exist
under them. There was nothing resembling legal service upon those
defendants, and they had nothing to do to avoid becoming parties but
to keep away. As their appearance was limited to objecting to the
jurisdiction, it did not make them parties for any other purpose. They
cannot be held, and the suit must be dismissed as to them.

The writ required the sheriff to attach the goods, chattels, or es
tate of the defendants to the value of $5,000, and then notify thereof
according to law, and also to notif)' them to appear before the court,
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and to cause their appearance to be entered with the clerk, on or be
fore a day named, to answer to the plaintiff in a plea of the case set
forth by the common counts in assumpsit. This notification, apart
from the attachment, was a summons, and the writ in that respect wa$
a writ of summons. The law of the state provides (V. S. 1095): "A
writ of summons shall be served on the defendant by delivering him
a true and attested copy of the writ with the officer's return thereon,
or," etc. This writ of summons appears to have been exactly served
upon the defendant John H. Connors by delivering to him a true and
attested copy of the writ, with the return thereon, according to the
statute, within the jurisdiction. This made him a party, liable to any
personal judgment that could be rendered in the action, without refer
ence to any attachment, whether a resident of the state or not, unless
he had some personal privilege from being sued that he could avail
himself of. The difference between making a defendant a party liable
to a personal judgment by direct service upon him, and making his
property within the jurisdiction liable by constructive service, was well
shown by Judge Peck in Price v. Hickok, 39 Vt. 292, and by Mr. Jus
tice Field in Pennoyer v. Neff, 95 U. S. 714, 24 L. Ed. 565. As to
such personal judgments, not residence, but personal service on the
defendant within the jurisdiction only, is required. There are privi
leges from suit even, on coming into a jurisdiction for some purposes
(Bridges v. Sheldon (C. C.) 18 Blatchf. 507, 7 Fed. 17, but coming
for superintendence of a public work does not appear to be one of
them. That employment was merely his voluntary private business
which took him, but did not compel him, to go there. As the case
stands, the defendant John H. Connors appears to have been well
made a party to the suit, liable to such personal judgment, if any, as
the plaintiff may recover therein against him alone.

The writ described the defendants as partners, but the declaration
does not set up any joint liability. Whether there may be question
about the several liability of this defendant upon any cause of action
on which recovery may be sought is not now material. The only
questions considered relate to the right of the plaintiff to proceed to trial
upon such cause of action as he may claim to have against this defend
ant, and upon the views stated he appears to have that right.

Plea of John H. Connors to the jurisdiction overruled, and other de
fendants dismissed.

UNITED STATES v. CUNNINGHAM et aL

(District Court, D. Oregon. April 21, 1904.)

No. 4,741.

1. UNITED STATEs-CON8PIBACY TO DE~lU.UD-PUBLIC LANDS-FRAUDULENT
ENTRIES.

Where an indictment charged that defendants did unlawfully conspire
together to defraud the United States out of a portion of its pubUc lands
on homestead entry, etc., such allegation included all proceedings as a
whole necessary to complete the transfer of the title.

129 F.-53
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2. SAME-PRESUMPTIONS.
It would be implied from such allegation that the affidavits and proofs

were such as were required by law to entitle the entryman to a patent,
and that such affidavits and proof were false.

3. SAME-INCONSISTENT ALLEGATIONS.
An allegation in an indictment that defendants did unlawfully conspire

to defraud the United States out of a portion of its public land, by means
"of procurin.g persons" to Jl)ake false and fraudulent entries on such land,
was not inconsistent with a further allegation as to the overt acts char
ged, showing that the false proofs and entries were made by defendants
themselves, and not by others procured by them.

On Demurrer to the Indictment.

John H. Hall, U. S. Atty.
John J. Balleray and J. H. Raley, for defendants.

BELLINGER, District Judge. The demurrer is overruled, upon
the authority of the case of Dealy v. United States, 152 U. S. 539, 14
Sup. Ct. 680, 38 L. Ed. 545. In that case the Supreme Court of the
United States holds an indictment good that charges that the de
fendants did falsely, unlawfully, and wickedly conspire to defraud the
United States of the title and possession of large tracts of land by
means of false, feigned, illegal, and fictitious entries of said lands under
the homestead laws of the United States; the said lands being then
and there public lands of the United States, open to entry under said
homestead laws, etc. That case is identical with the present case in
its essential features.

This indictment charges that the defendants did unla\vfully con
spire together to defraud the United States out of a portion of its
public lands, upon homestead entry, etc., by means of procuring per
sons to make false and fraudulent entries upon such lands, at the
United States Land Office at La Grande, Or., by causing and procur
ing persons fraudulently to make proof of settlement and improvement
upon said lands, etc. The allegation that the defendants conspired to
defraud the United States by making false and fraudulent entries upon
the public lands thereof includes all the proceedings as a whole neces
sary to complete the transfer of title. It is implied from this allega
tion that the affidavits and proofs were such as are required by law
to entitle the entryman to patent, and that these affidavits and proofs
were false.

It is objected to the indictmentthat the allegation that the defendants
intended to carry out their conspiracy by means of procuring persons
to make the false and fraudulent entries is negatived by the overt acts
charged, which show that the false proofs and entries were not procured
to be made by other persons, but were made by the parties to the con
spiracy themselves. The overt acts charged to have been done may
be innocent in themselves. They may not follow the particular de
scription of what was proposed, and yet be sufficient for the purposes
of the indictment. I am of the opinion that the words "procure per
sons" to make false proofs, etc., are not inconsistent with the making
of such proofs by the conspirators themselves.
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WILSON v. FREEDLEY.

(Circuit Court, D. Vermont May 10,1904.)

1. NEW TRIAL-NEWI,Y DISCOVERED EVIDENCE.
Where alleged newly discovered evidence with reference to damages,

alleged as a ground for a new trial, was in defendant's possession, and
might have been produced at the trial except for defendant's oversight,
and the evidence offered would not change the verdict to one for defendant,
but would at most only mitigate the damages, the ,motion will be denied.

At Law.
For former opinion, see 125 Fed. 962.
Orion M. Barber, for plaintiff.
Fred M. Butler, for defendant.

WHEELER, District Judge. This is a motion for a new trial for
newly discovered evidence filed since a remittitur of damages required
to save the verdict on a IUotion to set it aside as against the evidence,
and for excessive damages. \Vilson v. Freedley, 125 Fed. 962. The
issue to which the alleged newly discovered evidence would be appli
cable was as to the value of the uncovering of good marble by tun
neling into poor marble above it, and making room for channeling
machines for taking out the good. The plaintiff was stopped by the
defendant December 31, 1901, and the tunneling remained as the plain
tiff had left it in the possession of the defendant from that time to
the time of the trial, October 13, 14, and IS, 1903. The plaintiff had
tunneled above and taken out marble, under his contract, in other parts
of the quarry near by, as designated with this part by the defendant.

As to the value of this work, the plaintiff testified that the tunnel
ing above and taking out the marble in the other parts of the quarry
showed that of the 45 cents, the contract price per cubic foot of good
marble obtained, and from which 10 cents per foot for monthly defi
ciencies was to be deducted, about IS cents per foot was required for
the tunneling, IS cents for the quarrying and removing, leaving IS
cents profit; and that he estimated the amount of good marble that
would be produced by quarrying this part that had been uncovered at
26,640 cubic feet; that it had cost him $3,996 to uncover.

The defendant has owned these quarries many years, and works them,
and was working some of them near by under charge of an experienced
superintendent while the plaintiff was working these, and both ob
served the plaintiff's work. As to this tunneling and uncovering, some
times called "stripping," the defendant did not question the plaintiff's
estimate of the relative cost of stripping and quarrying, or the relative
amount of both to profits under the contract, and testified:

"It is incomplete now, and would require at least two or three weeks with
a crew and steam drill to complete the stripping."

His superintendent testified:
"Q. What remains to be done to complete that? A.. There Is some squaring

up of the corners, and a little work in blasting on the back side of it."

'ill. See Xew Trial, vol. 37, Cent. Dig. §§ 202, 206, 226.
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And on cross-examination:
"Q. You say it would take two men and a drill a week or two to finish the

stripping of it? A. Yes, sir. Q. The wages of those men would be about how
much? A. Oh, somewhere like $3 or $3.25 per day; that is, the two of them.
Q. 1.'hat would be $3 or $3.25 a day, for two weeks, and the use of a machine?
A. Yes, and a boiler, and another man to fire that. Q. And when that was in
curred, running a couple of weeks, the stripping would be finished? A. Yes."

The alleged newly discovered evidence is mainly to the effect that
there is a horizontal seam, above where the plaintiff tunneled in these
quarries, to which he did not go, but left a scale likely to fall, which
has come down in one of the other places that he worked, which should
have been taken down when the tunneling was done, and which must be
taken down now at greater expense to complete the stripping. The
scale that has come down in the other part of the quarry appears to
have been blasted down since the plaintiff left, and the estimate that
he made in comparison with the other tunneling did not include that.
The value of the work done under such circumstances must have ref
erence to the contract price. Gilman v. Hall, II Vt. 510, 34 Am. Dec.
700; Merrow v. Huntoon, 25 Vt. 9; Kelly v. Bradford, 33 Vt. 35.
As this work would have to be done to get the good marble, and was
what the defendant wanted done, and the deficiency in fulfilling the
contract for 50,000 feet was to be compensated for by deduction from
the price monthly, the value of the work under the contract would be
what it would cost at the contract price. The plaintiff's estimate of the
proportion for profits seems large, but the larger it was the less was
left for the work. The quantity and character of the work was in issue
in this suit ever after it was brought, and the seam and the scale below it
were in evidence there within the defendant's control and view all
the while, and within the observation of the defendant and his super
intendent when examining into the deficiencies of the work at the cor
ners and back, about which they testified, as well as they have ever been
since or are now. The examination since by the defendant, his su
perintendent, and other witnesses desired is new, but the evidence af
forded by the seam and scale are not new. That was at all times within
the reach of the defendant, and the diligence used since the trial to pro
cure the affidavits in support of this motion could have produced the
witnesses at the trial. The plaintiff is not shown to have known any
more about the seam or the necessity of working to it than the defend
ant, and there is nothing to show that the plaintiff concealed anything
in this behalf from the defendant which has since been brought to light.
The omission of this evidence may have been an oversight, but, if so,
it was the defendant's oversight. To open the case for it would allow,
perhaps, better preparation of the defense, but it would be because this
part of the defense is better appreciated. In the interest of ending liti
gation, the law does not allow this to be done. This evidence could
not change the verdict to one for the defendant, but only mitigate it
All anticipated profits have been excluded on the motion to set aside
the verdict for excessive damages, and this part, with another small
item, only remains. It may be large, but it is the jury's finding within
their province, and it is better that it stand than that the rules of law
applicable should be departed from.

Motion denied.
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BRENNAN v. UNITED STATES.

(Circuit Court, D. Massachusetts. April 23, 1904.)

No. 1,342.

1. CUSTOMS DUTIES-CLASSIFICATlON-PICKLED LIMES-FRUIT IN BRINE-PIC
KLES.

"Pickled limes," or "limes in brine," are more specifically provided for
under the enumeration of "limes," in Tariff Act July 24, 1897, c. 11, § 1,
Schedule G, par. 266, 30 Stat. 172 [U. S. Compo St. 1901, p. 1651], than
under the provision in paragraph 559 of said act, for "fruits in brine, not
specially provided for," or that in paragraph 241 of said act, for "all vege
tables, prepared or preserved, including pickles and sauces of all kinds,
not specially provided for."

Application by the Importers to Review a Decision of the Board of
United States General Appraisers.

These proceedings were brought by William F. Brennan to review
a decision of the Board of General Appraisers in Re Brennan, G. A.
5,307 (T. D. 24,320), which affirmed the assessment of duty by the col
lector of customs on certain so-called "pickled limes," or "limes in
brine," importecl by him at the port of Boston.

See Reiss v. United States (C. C.) 126 Fed. 578.

Hatch, Keener & Clute, for petitioner.
Henry P. Moulton and William H. Garland, for the United States.

HALE, District Judge. This is a petition for review of a decision of
the Board of General Appraisers sustaining the action of the collector
of customs at Boston in assessing a duty on certain merchandise import
ed by the petitioner, and entered at Boston January 22, 1902. The col
lector assessed the duty on the merchandise in question under para
graph 266 of the tariff act of July 24, 1897 (chapter II, § I, Schedule G,
30 Stat. 172 [D. S. Camp. S1. 19°1, p. 1651]), the merchandise having
been returned by the appraiser as "limes in brine." Paragraph 266
reads as follows: "Oranges, lemons, limes, grape fruit, shaddocks or
pomelos, one cent per pound." The importer protested against the
classification and assessment, and claimed that the goods were free of
duty, under paragraph 559 of the tariff act of 1897 (chapter II, § 2, Free
List, 30 Stat. 198 [D. S. Camp. S1. 19°1, p. 1683]). This paragraph
reads: "Fruits or berries, green, ripe or dried, and fruits in brine, not
specially provided for in this act." The importer claimed further that,
if it should be determined that the limes in brine are not free of duty,
under paragraph 559, then they should be held classifiable and dutiable
at 40 per cent. ad valorem, under paragraph 241 of the tariff act of 1897
(chapter II, § I, Schedule G, 30 Stat. 170 [D. S. Camp. St. 19Q.I, p.
1649]), as "pickles." The portion of paragraph 241 under which the
importer makes this claim is as follows: "* * * All vegetables, pre
pared or preserved, including pickles and sauces of all kinds, not spe
cially provided for in this act, and fish paste or sauce, forty per cent
ad valorem." The Board of General Appraisers, on June 13, 1903, over
ruled the protest of the importer, affirming the collector's assessment of
a duty of one cent per pound upon both the fruit and brine. From this
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decision of the Board of General Appraisers, the importer has appealed
to this court.

The question, then, before the court, is, was the merchandise in ques
tioll properly classified under paragraph 266 of the tariff act of 1897, or
should it have been classified under paragraph 559, as being "fruits in
brine," or, if not classified under this last-named paragraph, should it
have been classified under paragraph 241 of the same act, as "pickles"?
The opinion of the Board of General Appraisers, which now comes be
fore the court, is clearly stated, and puts the decision upon proper
grounds. In Roche v. United States (C. C.) u6 Fed. 9u, "pickled
limes," or "limes in brine," were held to be dutiable under the classifica
tion of paragraph 266 of the tariff act of 1897, providing for "oranges,
lemons, limes, grape fruit, shaddocks, or pomelos." The Board of Ap
praisers are correct in saying that the effect of the construction given
by the court in the case just cited is to make paragraph 266 provide for
limes in brine as fully as if it had read "limes, including limes preserved
in brine." This decision was under the clearly recognized principle that
articles are not dutiable under general terms where there is a duty im
posed under specific language which can be applied to nothing else.
Arthur v. Stephani, 96 U. S. 125,24 L. Ed. 771; Reiche v. Smythe, 13
Wall. 162, 20 L. Ed. 566; Movius v. Arthur, 95 U. S. 144, 24 L. Ed.
420. In Homer v. The Collector, I Wall. 486, 17 L. Ed. 688, the ob
ject of the suit was to ascertain whether, under the tariff act of 1857
(Act March 3, 1857, c. 98, § 2, I I Stat. 193), almonds were placed in the
category of "dried fruit," upon which a small duty was imposed, the
tariff act of 1846 (Act July 30, 1846, c. 74,9 Stat. 42) having imposed a
larger duty upon certain articles enumerated, among which were "al
monds." Mr. Justice Nelson, speaking for the Supreme Court, said:

"The argument is that almonds are dried fruit, and hence are provided for
in the second section of the act of 1857; and evidence was offered on the
trial to show that such was the commercial sense of the term. But this
inquiry had nothing to do with the question, and, indeed, it is difficult to see
how any such inquiry could take place, except as matter of curiosity and
speculation; for certainly such proof could not exist or be found in the sense
of commercial usage under any of the tariff acts, as a duty has been imposed
on almonds eo nomine almost immemorialIy, at least since the duty act of
1804 [Act March 27, 1804, c. 57, 2 Stat. 299]."

In Reiche v. Smythe, supra, Mr. Justice Davis said:
"If it be true that it is the duty of the court to ascertain the meaning of

the Legislature frum the words used in the statute and the subject-matter to
which it relates, there is an equal duty to restrict the meaning of general
words, whenever it is found necessary to do so, in order to carry out the
legislative intention."

The case at bar is clearly within the rule announced by the Supreme
Court in the cases to which we have just referred. The specific pro
vision of paragraph 266 of the tariff act of 1897, imposing a duty on
"limes" eo nomine, must be held to override the general provision of
paragraph 559 of the same act, which admits free of duty "fruits in brine
not specially provided for." The merchandise in question upon which
the duty was assessed must be held to have been "specially provided
for," under the specific provision of paragraph 266; hence the general
provision of paragraph 559 cannot apply. Following the same rule, we
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must conclude that the merchandise could not have been properly class
ed as "pickles" under the general provisions of paragraph 241.

In this view of the case it is unnecessary to decide whether a commer
cial designation making a distinction between "limes" and "limes in
brine" has or has not been proved in the record before us.. Such proof
would be immaterial under the principles of the Supreme Court which
we have cited.

A decree, therefore, may be entered that the decision of the Board of
General Appraisers is affirmed. Decree of Board of General Apprais
ers affirmed.

O'CONNELL v. BOSTON HERATjD CO.

SAME V. COURIER-CITIZEN CO.

(Circuit Court, D. Massachusetts. March 16, 1904.)

Nos. 1,377, 1,378.

1. LIBEL-PRIVILEGE-EvIDENCE OF CARE.
Under the rule that on a question of privilege wIth respect to an al

leged libelous publication, where there was an inaccuracy, defendant
is entitled to show that reasonable care was used, a defendant charged
with libel in publishing an inaccurate report of judicial proceedings is
entitled to show that the statements published were made from the writ
ten opinion of an appellate court, although such opinion was not a part
of the record in the cause.

At Law. Actions for libel. On motions for new trial.
Bernard D. O'Connell, pro se.
Melvin O. Adams and Karl Adams, for the Boston Herald Co.
John J. Pickman, for the Courier-Citizen Co.

PUTNAM, Circuit Judge. These are suits against the various
companies publishing the newspapers named, growing out of an at
tempt to report certain judicial proceedings. The part of the publica
tion complained of by the plaintiff is, in one issue of one of the news
papers, the words, "and that he has fraudulently altered the will," and,
in the others, the words, "the petitioner had made alterations in it
afterwards." The question here is about the propriety of admitting
in evidence in behalf of the defendants the opinion rendered in behalf
of the Supreme Judicial Court of l\.fassachusetts affirming the verdict
of the jurv as to certain portions of the alleged will. That opinion is
reported in O'Connell v. Dow, 182 Mass. 541, 66 N. E. 788.

The verdict of the jury contained no such finding as is stated in the
alleged libels. In some portions of the opinion it does not go beyond
the verdict. Other portions, especially at page 545, 182 Mass., page
789, 66 N. E., as the opinion is reported, read alone, might justify the
statements in the defendant newspapers to which the plaintiff objects,
or, rather, might, under all the circumstances, be held by the court or
the jury to justify those statements. It appears by the evidence of the
young man who made the report for the newspapers in question that
he examined the opinion on file in the office of the official reporter of



840 129 FEDERAL REPORTER.

the Supreme Judicial Court in Boston, and that he made up his state
ment from it. It does not appear that he examined the bill of excep
tions or the record proper. The plaintiff claims that in making his
report he should have limited himself to the proper record of the case
or to the bill of exceptions, and should not have examined, or drawn
inferences of fact from, the opinion. He contends that the opinion
is no part of the record, and that it is not the source from which the
true facts of the case are to be drawn. Therefore, he says, inasmuch
asthere were inaccuracies in the opinion, and as the opinion, in certain
portions of it, departed from the findings of the jury as shown by the
record, it should not have been admitted for the purpose of protecting
the defendants.

There is no doubt of the fact that the opinion is not a part of the
record. In that respect the practice of the local courts conforms to
the practice of the federal courts. Of course, there are exceptions
where the court makes the opinion a part of the record; but in this
case it is clear that it was not so made a part. It is also clear that
the true source from which is to be derived an exact statement of the
facts is the record itself; and therefore the plaintiff claims, as we have
said, that the newspapers were not justified in publishing anything
which was not shown by it, or in publishing what appeared in the opin
ion of the court which did not conform to it. If the defendant news
papers had restricted themselves accordingly, it is quite apparent that
this particular expression of which the plaintiff complains would not
have been published, because the basis of it is found only in the opin
ion, and no basis for it is found in the record proper.

The plaintiff relies, in reference to this proposition, on the discus
sion in Burt v. Advertiser, 154 Mass. 238, 28 N. E. I, 13 L. R. A. 97,
but the difficulty is that Burt v. Advertiser was not a case of privilege
in the technical sense of the word, while published reports of current
judicial proceedings are so privileged. They are so treated by all the
authorities. It is not a matter of absolute privilege, like discussions
in court, and in Congress, and in the jury room; but a privilege sub
ject to certain limitations. So far as Burt v. Advertiser says any
thing with reference to cases of privilege, the observations are entirely
against the plaintiff, who maintains that a report of public proceedings
in a newspaper, to be justified, must be strictly and technically ac
curate. On the other hand, the Supreme Judicial Court in that par
ticular decision points out at least one class of cases where accuracy
is not required, but where all that is required is good faith. How
ever that may be, in a case of privilege like this, we must follow the
Circuit Court of Appeals in this circuit in Douglass v. Daisley, 114
Fed. 628, 52 C. C. A. 324, 57 L. R. A. 475, where it is apparent that
it meant to hold that, on a question of privilege in connection with a
publication, where there is inaccuracy, it is the right of the defendant
to show that reasonable care was used, and that the inaccuracy arose
notwithstanding it. On the whole question of reasonable care, look
ing at this also as a practical question, where should a newspaper re
porter go for his information as to the history of legal proceedings,
and of the nature of the decision in which the proceedings terminated?
Probably the most accurate source of information would be a verbal
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statement from the judge to the reporter personally. It seems to us
that, under the rule of Douglass v. Daisley, if this reporter had taken
as the basis of his information an oral statement by the judge, these
newspapers could not be held responsible, because the judge, although
informally and orally, stated to him the facts and conclusions ~f law
as he understood them, and yet inaccurately. That probably, m the
use of due care, would be the most satisfactory way of ascertaining the
facts. In our -judgment, the next most satisfactory way is to examine
the official opinion of the court; and the least satisfactory way would
be for a reporter to undertake to go through the record and the
bill of exceptions, voluminous, and containing much irrelevant and
inconsistent matter, and get out in that way what he should fur
nish the public. 'vVe can see no practical solution of this case,
nothing which ought practically to guide us, except to say that, in our
view, knowing the difficulty of understanding prolix and complicated
legal proceedings, the opinion of the judge, written in behalf of the
court, is ordinarily the best source of information for the public, and
that, therefore, as it appears that this reporter examined the opinion
which was offered in evidence, and the reporter based his statement in
the newspapers on that, it was properly admitted in evidence.

In re GIRARD GLAZED KID CO.

(District Court, E. D. Pennsylvania. May 5, 1904.)

No. 1,767.

1. BAl'iKRUPTCY-INVOLUNTARY PROCEEDINGS-QUALIFICATION OF PETITIONER.
A creditor Is not disqualified from filing a petition in bankruptcy against

the debtor because of the receipt of a payment more than four months
previously, which, if made within that time, would have been preferential,
but is not so under Bankr. Act July 1, 1898, c. 541, § OOa, 30 Stat. 562 [U.
S. Compo St. 1901, p. 3445], as amended by Act Feb. 5, 1903, c. 487, § 13,
32 Stat. 799 [U. S. Compo St. Supp. 1903, p. 416].

2. SAME-REIIEABING-GROUNDS•.
A rehearing will not be granted on pretense of reconsidering a case on

the merits, but for the real purpose of reViving the petitioner's right of
appeal, the time for taking an appeal having expired. If entitled to re
lief for that purpose, the facts must be shown in the petition.

In Bankruptcy. On certificate from special referee recommending
adjudication.

Edward H. Weil and Arthur E. Weil, for petitioner.
Crawford & Loughlin, for bankrupt.

J. B. McPHERSON, District Judge. In the division of certain cor
porate assets pro rata among the bankrupt's creditors by virtue of the
agreement of January 20, 1903, it is clear that Barbara Swartz and
all the other creditors, except Clara Illingsworth, received more than
their proper share, because the claim of the last-named person had
been improperly reduced on the books of the company by the entry of
a false credit in the sum of $3,200, and therefore the dividend she ought
to have received upon that amount was divided among the other credit-
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Drs. This improper credit was made or sanctioned by the president of
the company, who was Clara Illingsworth's father, and her representa
tive in all her dealings with the company, and by the secretary and
treasurer, who was the son of Barbara Swartz, and in like manner her
representative. The participation of the president in the transaction is
a disputed point, but the question is one of fact, and I see no reason to
disagree with the finding of the referee upon this subject. The result
has been to prefer Barbara Swartz, among other creditors; and, as she
is the single petitioner, the question is presented whether she is so
far disqualified from filing a petition that the proceeding must be dis
missed. The petition was not filed until October 28, 1903, and. as
the last payment to the creditors seems to have been made on March
27th of that year, the preferential payment is now, by the lapse of time.
secure from attack. If the payment had been made within four months,
I should follow the course adopted by several other district judges, and
require the petitioner to surrender her preference under penalty of hav
ing the petition dismissed, but, as the facts are, I do not feel at liberty
to impose that condition. The bankrupt act itself protects these pay
ments, for it draws an arbitrary line at four months preceding the filing
of the petition, and, by declaring payments on one side of that line
to be voidable, it necessarily implies that payments on the other side
cannot be successfully assailed. In other words, Barbara Swartz is
not a "preferred creditor," within the meaning of that phrase as it is
used in the bankrpt act, and, this being so, I am unable to see upon
what ground I can properly hold her disqualified to file a petition
against the corporation. She may be under a moral obligation to re
pay a certain sum of money to Clara Illingsworth, because she has
profited by the act of her son at the other's expense, but she is t111der no
legal obligation to anybody, and she has done no wrong of any kind or
degree to the bankrupt or to any other creditor except to Clara Illings
worth. I can discover no reason for the application of the doctrine
of "clean hands," and no other ground, legal or equitable, why the pe
titioner should not be permitted to begin and carryon this proceeding.

The exceptions to the report of the referee are dismissed, and the
clerk is directed to enter an order adjudging the company to be a bank
rupt.

Petition for Rehearing.
(May 19, 1904.)

This petition is upon its face an ordinary application for a rehearing
on the merits,and presents no reason that has not already been fully
considered. Its real purpose, however, is to regain the right of appeal,
which has been lost by a failure to act within the 10 days prescribed
by the statute. Judge Lowell disposed of a similar application in Re
Wright, 3 Am. Bankr. R. 184, 96 Fed. 820, and I fully agree with what
he there said:

"'rhe court is satisfied with its original decision upon the merits of the case,
and will not grant a rehearing in order to give those merits further considera
tion. To grant a rehearing upon the pretense of reconsidering the merits of
the case, but really to revive the petitioner's right of appeal, would be the em
ployment of an unworthy fiction. The record should show the true purpose
for which the rehearing was sought and granted."
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This petition, therefore, must be refused, as the court is satisfied
with its previous decision on the merits, and does not desire to hear
further argument thereon. If a petition is presented, however, setting
forth the reasons for the failure to appeal in due season, their sufficiency
will be considered, and it can then be determined properly and directly
whether the petitioner is entitled to relief.

THE LYNDHURST.

(District Court, S. D. New York. May 4, 1904.)

1. TOWAGE-FASTENING OF TOWLINE-DUTY OF TUG.
It is the duty of a tug taking in tow a canal boat which has but one man

on board to see that the towline is sufficient and securely fastened, and it
cannot escape liability for damages arising from the insufficient securing
of the line on the tow by delegating such duty to the master of the boat.

2. SAME-LIABILITY OF TUG FOR COLLISION OF 'l'ow WITH VESSEL AT WHARF.
A tug held liable for injury to her tow from collision with a moored

vessel caused by the towing line slipping off the cleat on the tow and per
mitting her to be carried against the other vessel, on the ground that the
line was either not properly fastened or became loose from the effect of a
prior collision due to the negligent navigation of the tug.

In Admiralty. Suit against tug for injury to tow from collision.
James J. Macklin, for libellant.
Carpenter, Park & Symmers, for claimant.

ADAMS, District Judge. This action was brought by the libellant
John D. Myers, the owner of the canal boat Phillip Rafferty, to recov
er from the tug Lyndhurst, the damages suffered by him on the 13th
of March, 1897, through injury to the Rafferty, caused by a collision
in the North River, with a carBoat moored to the wharf at 12th Street.
The boat had been lying stern out, light, outside of two other boats
fastened on the upper side of 13th Street and was taken in tow there,
about 7 o'clock in the morning, by the tug, to be towed to Edgewater,
New Jersey, for a load of coal, on a hawser, furnished by the tug and
leading from her stern. The loop of the hawser was put by the mas
ter of the boat over her stern cleat, under directions from. the tug, but
it shortly afterwards siipped off, letting the boat go adrift and come in
contact with the float, causing the damage complained of. The tide
was ebb and the wind of some force from the north-west.

The tug's liability turns principally upon the question whether she
was negligent in making the boat fast. The libellant contends that the
hawser was frozen and stiff and it slipped off for that reason. Also
that the tug was in fault in several other particulars, among them,
that the tug failed to see that the tow was properly fast and permitted
her to come in violent collision with a lighter. The claimant contends
that the accident was wholly produced by the negligence of the mas
ter of the boat in that he did not properly fasten the hawser to his
cleat.

The weight of the testimony seems to show that the hawser was
not frozen. The weather had been cold but not freezing, although by
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the Weather Records the thermometer got down to 30 degrees about
8 o'clock. Prior to that hour it had ranged from 45 degrees at I

o'clock A. M.to 31 at 7 o'clock A. M., and for the several prior days, the
m~an temperature was not under 45. I do not see, in view of the
eVIdence, how the theory that the hawser was frozen can be sustained.
Nevertheless, the tug apparently did not perform her duty. It was
said in The Quickstep, 9 Wall. 665, 671, 19 L. Ed. 767:

"It was the duty of the tug, as the captains of the canal-boats had no voice
in making up the tow, to see that it was properly constructed, and that the
lines were sufficient and securely fastened. This was an equal duty, whether
she furnished the lines to the boats, or the boats to her. In the nature of the
employment, her officers could tell better than the men on the boats what sort
of a line was required to secure the boats together, and to keep them in their
positions. If she failed in this dut~· she was guilty of a maritime fault."

The claimant insists here that the tug had a right to assume that
the master of the boat had securely fastened the hawser and relies
llponthe case of Pederson v. John D. Spreckles & Brothers Company,
87 Fed. 938, 31 C. C. A. 308, to sustain his contention. That was an
action of negligence brought by Pederson, who was the mate of a
schooner, for injuries caused to him by the breaking of a chock upon
her, which he had selected to, run the towing line through. The
schooner was in charge of her own officers and crew. It was held
that the bitts upon which the line was placed, and which required the
use of the broken chock, were the wrong ones, and the libellant could
not recover. The general principle which governs these actions wa~

recognized and the case in hand distinguished from ones of that char
acter. It was said (page 943,87 Fed., page 313,31 C. C. A.):

"This testimony, instead of showing that the tug was towing at an excessive
speed, tends to show that the line. after passing through the breast chock. waf!
fastened to the wrong bitt, and that the negligence was upon the part of the
officers and crew of the schooner, instead of upon the part of the tug. It is
shown by the testimony that the tug was fully adequate to the work. It was
managed with reasonable care, judgment, and skill. It performed its duty in
an ordinary. careful. and prudent manner, and did its entire dUty, unless, as
is claimed by appellant, it was its duty to see that the line was properly
placed and fastened on the schooner before it started to tow. A vast number
of authorities are cited by the appellant to the effect that the tug dominates,
guides, and directs; that the tow keeps in her wake. and conforms to her di
rections; that the tug must furnish the motive power, and direct the location
of the tow; how she shall be lashed; with what fastening she shall be se
cured; to see that her tow is properly made up, and secured with lines of
proper strength. Many of these cases are in relation to the duties of the tug
in the towing of canal boats and barges, which have no life, voice, or control
in making up the tow; a11d in all these cases it is held that it is the duty of
the tug to see that the lines of the tow are properly, sufficiently, and securely
fastened, and that if the tug fails in this duty, she is guilty of a maritime
fault. But such cases have no application to a case like this, where the
schooner had its own officers and crew on board, and, in pursuance of the cus
tom in this respect, took full charge, management, and control of these matters.
The distinction between the cases is too manifest to require extended discus
sion, and is clearly illustrated in the decision of the court in The Quickstep,
9 Wall. 665, 670 [19 L. Ed. 767J, which is one of the leading cases relied upon
by the appellant. In the course of the opinion the court said:

'If the tug, in constructing the tow, used the lines furnished by the different
boats, yet, as each boat was independent of the other, no responsibility can
attach to either for the breaking of the line which she did not provide, and
had nothing to do with making fast.'
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The testimony shows, without conflict, that it is the custom, in all cases
where the tow has its own officers and crew on board and in charge, for the
officers of the vessel to arrange all the preliminary matters, such as placing
and making fast the towline; that such matters were within the duty of the
appellant to perform; and that he did in fact perform that duty."

One man only formed the crew of this boat and it wase'O'idently the
duty of the tug to see that the hawser was properly made fast. She
was not relieved from her obligation by the turning of the duty over
to the master of the barge, who, it would seem, became the agent of
the tug in handling the hawser. The fact that the loop held in the
beginning of the towing, and only slipped off after the tug had permit
ted the boat's starboard side to come, with some violence, in contact
with a lighter, lying near the foot of Little 12th Street, the next street
below, tends to show that the hawser was sufficiently made fast in the
beginning and came off in consequence of this collision. When it came
free, so that it had no further towing power, the boat was about 50
feet clear of the wharf and had been towed with the hawser probably
about ISO feet. One of the claimant's witnesses, a boatman, testified
that the loop was put over the cleat "all right." I conclude that the
accident was either due to the tug's omitting to see that the loop of
the hawser was carefully put over the cleat-The Sweepstakes, 23 Fed.
Cas. s4I-or to its being shaken loose by collision with the lighter,
which was due to negligent towing.

Decree for the libellant, with an order of reference.

SHALLUS v. UNITED STATES.

(Circuit Court, D. Maryland. December 14, 1903.)

1. CUSTOMS DUTIES-CLA.SSIFICA.TION-HAIB SWEEPINGS-SUBSTANCE FOB MA
NURE-"\VASTE.

Certain waste of hog hair, consisting of !lweepings in factories, which is
used solely in the manufacture of artificial fertilizers, although not suitable
in its imported condition for use as fertilizer, is subject to classification
under Tariff Act July 24, 1897, c. 11, § 2, Free.List, par. 569, 30 Stat 19'3
[U. S. Compo St. 1901, p. 1684], prOViding for "substances used only for ma
nure," and not as "waste, not specially provided for," under paragraph
463 of said act (section 1, Schedule N, 30 Stat. 194 [U. S. Compo St. 1901,
p. 1679]).

Appeal by the Importer from a Decision of the Board of United
States General Appraisers.

Note Magone v. Heller, ISO U. S. 7b, 14 Sup. Ct. 18,37 L. Ed. 1001.

T. Spence Creney, for appellant.
John C. Rose, for the United States.

MORRIS, District Judge (orally). This is an appeal by Frank H.
Shallus, the importer, from a decision of the Board of General Ap
praisers dated November 19, 19°2, overruling the protest of the im
porter, and affirming the action of the collector. The merchandise in
question is principally pig or hog hair, and is the accumulation of sweep
ings in mills at which curled hair is manufactured, and in some cases of
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the sweepings of brush factories. It contains a large per cent. of dust,
scruff, and some particles of the skin of the hog or other animal from
which the hair was taken.. It wasassessed for duty at the rate of 10 per
centum ad valorem under paragraph No. 463 of the tariff act of July 24,
1897 (chapt~r II, § 1, Schedule N, 30 Stat. 194 (D. S. Camp. St. 1901,
p. 1679]), as "waste, not specially provided for." It is claimed by the
importer to be free of duty under paragraph No. 569 of said act (sec
tion 2, Free List, 30 Stat. 198 [U. S. Compo St. 1901, p. 1684]), which
paragraph is one of the subparagraphs in the free list, and reads as fol
lows: "569. Guano, manures, and all other substances used only for
manure."

There Was no question here, as there was none before the Board of
Appraisers, that the article would be a valuable ingredient for the
manufacture of artificial fertilizers. The Board of General Appraisers,
however, found that, in order that such merchandise should be held to
be within the provisions of paragraph No. 569, it was necessary that
the importer show that the sale use of it was as such ingredient. At
the hearing before the board the importer offered no evidence, and con
sequently the action of the collector was affirmed. In this court, the imc
porter, availing himself of his right under the statutes, has taken evi
dence, and has shown without contradiction that the importation is
valueless for any other purpose except as an ingredient for an artificial
fertilizer. The government, howev~r, contends that the language of
paragraph 569, properly construed, does not include substances which
by themselves cannot be used for manures, but is limited to those sub
stances which can, in the state in which they are imported, be used only
as manure. With this contention I do not concur. I am of opinion that
the framers of the law, in providing as they did in section 569 that the
articles included under that section should be admitted free of duty,
wished to encourage agriculture, or at all events were desirous that no
unnecessary burden should be placed upon it. It would therefore seem
that the section should be so construed as to give effect to its obvious
purpose. Where, as in this case, the testimony conclusively establishes
that the article brought into the country has no other use or value ex
cept that of forming, together with other things, a manure, it seems to
me to be within both the spirit and letter of paragraph 56q. The de
cision of the Board of General Appraisers should therefore be reo
versed, and the protest of the importer sustained.

THE IDLEWILD.

(District Court, S. D. New York. May 5, 1904.)

1. COLLISION-PASSING Tow AND ANCHORED YACHT-VESSEL ANCHORED OUT
SIDE ANCHORAml GROUNDS.

A yacht held in fault for a collision with a passing scow in tow while
she was at anchor in New York Bay, in the night, on the ground that she
was anchored outside the anchorage grounds without necessity. and the
tug having the scow in tow also held in fault for failure to see and avoid
the yacht.

In Admiralty. Suit for collision.
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James J. Macklin, for libellant.
John F. Fuley, for claimant.

ADAMS, District Judge. This action arose out of a collision which
occurred in the morning of October 4th, 1899, about 12 :15 o'clock,
between the libellant's schooner yacht Coronet and a scow in tow of the
tug Idlewild, by which the yacht was considerably injured. The yacht
was at anchor off Quarantine, Staten Island, and the tug proceeding to
sea with a tow of four scows, on a hawser. The third one of the
scows did the injury complained of. The tide was ebb.

The testimony makes it clear that the yacht had anchored, without
sufficient excuse, outside of the anchorage limits~The wind was light
but there would have been no great difficulty in getting out of the
channel. She was, therefore, in fault. The Ailsa (D. C.) 76 Fed. 868,
affirmed 86 Fed. 475, 30 C. C. A. 2°3; The James D. Leary (D. C.) IIO
Fed. 685, affirmed 113 Fed. 1019, 51 C. C. A. 620.

There is a controversy as to whether the tug was also in fault. I
conclude that she was, because the yacht, though considerably outside
of the anchorage limits, was fully lighted and easily to be seen by a
careful observer. She was avoided by a number of other tows going
to sea on the same tide.

The mate of the tug, who was in charge of her navigation at the
time, testified that a lookout was stationed forward but the person
was not produced and if he were there, he made no reports and was evi
dently not attending to his duties. The mate did not see the yacht's
lights until after the collision, when he looked back in consequence of
it and then saw the anchor light. Before reaching the yacht he had
been looking back to watch his tow. He claims that he could not have
seen the yacht's lights before he did,. because of the electric lights of a
large steamer, but it is not sufficiently explained how such lights could
have interfered, as the nearest steamer was several hundred feet to
the westward and somewhat below the yacht. The tug should also be
found in fault. The Steamboat New York, etc., et al. v. Rae. etc., 18
How. 223, IS L. Ed. 359.

Decree for the libellant for half damages.

In re EASTERN COMMISSION & IMPORTING CO•.

(District Court, D. Massachusetts. May 6, l~)

No. 8,705.

1. BANKRUPTCy-PROCEEDINGS AGAINST DEBTOR-STAY.
Where within four months prior to the filing of an involuntary bank

ruptcy petition a creditor of the alleged bankrupt had brought suit in a
state court on a debt dischargeable in bankruptcy against the bankrupt,
and threatened to obtain an attachment, and, in order to prevent the at
tachment, the bankrupt gave bond with surety, and to protect the surety
had pledged its property, the bankruptcy court would restrain the cred
itor from proceeding therewith until after adjudication.

In Bankruptcy.
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Robert Romans, receiver, pro se.
Elder & Whitman, for creditor.

LOWELL, District Judge. Pending adjudication upon an involun
tary petition, a receiver appointed by the court of bankruptcy filed a
petition alleging as follows: That within four months a creditor had
brought suit in the state court against the respondent in bankruptcy,
and had obtained or threatened to obtain an attachment upon its prop
erty; that, in order to prevent the execution of the threat or to dissolve
the attachment, the debtor had given a bond, with surety, and to pro
tect the surety had pledged its property to him in order to secure him
from loss; that the suit was based on a debt dischargeable in bank
ruptcy; that, if the creditor's suit was allowed to proceed, execution
would be levied either (I) upon the debtor's goods, or (2) upon the
surety, who, upon payment of the debt and satisfaction of the bond,
would realize on his pledge, and so in either case the estate to be ad
ministered by the court of bankruptcy would be diminished; that there
was now no one with clear right to defend the suit. It was held by
the Supreme Court in Jaquith v. Rowley, 188 U. S. 620, 23 Sup. Ct.
369, 47 L. Ed. 620, affirming In re Franklin (D. C.) 106 Fed. 666, that
this court could not enjoin one who had already recovered judgment
against the bankrupt from taking out execution against the surety on
a bail bond given to release the bankrupt, where the surety held in
pledge the bankrupt's property to indemnify him for his liability on the
bail bond. So here, if the creditor had recovered judgment, and were
now seeking to enforce his bond against the surety, this court could not
stay him. Agam, if, after adjudication, he were seeking to proceed
with his suit in order to obtain a special judgment, as in Rosenthal v.
Nove, 175 Mass. 559, 56 N. E. 884, 78 Am. S1. Rep. 512, this court
might refuse to exercise its discretion to stay him. Prior to adjudica
tion, however, the statutory stay is peremptory. It is in the interest
not only of the bankrupt, but of his estate, that there should be some one
to defend the suit. If the creditor gets judgment, he will be able not on
ly to enforce the bond, but to prove the amount of his judgment against
the estate in bankruptcy, and other creditors are interested that the
judgment shall be as small as possible. They have now no trustee to
represent them. While it may be possible to authorize the receiver to
undertake the defense of the suit, yet for obvious reasons this is not or
dinarily desirable. An injunction will issue restraining the creditor
from suit until after adjudication. If further stay is deemed necessary
by any party, it must be applied for.
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WESTERN UNION TELEGRAPH CO. v. PENNSYLVANIA CO.

(Circuit Court of Appeals, Third Circuit. May 2, 1004.)

No. 24.

1. CONTRACTS-DuRATION-PRESUMPTION.
If a contract is not revocable at the will of either party, or otherwise

limited as to its duration, by its express terms, or by the inherent natur~

of the contract itself with reference to its subject-matter or its parties,
it is presumably intended to be permanent and perpetual in the obliga
tion it imposes.

2. SAME-RIGHT TO TERMINATE AT WILL-AGREEMENT FOR CONSTRUCTION AND
OPERATION OF TELEGRAPH LINE.

A contract between a railroad company and a telegraph company pro
vided for the construction, maintenance, and operation of a telegraph
line along the right of way of the railroad company, which was to fur
nish and place the poles. and cross-arms, while the telegraph company
was to furnish the wire, insulation, and instruments, and operate the
line, sending messages relating to the railroad business free, and having
itself the commerdal business. The railroad company was given the
right to string a wire for its own business, and the telegraph company
an additional wire, and provision was also made for the repair and re
newal of the line. The line was built and operated under the agreement
for many years, during which time it became an important part of the
general system of the telegraph company, which, by mutual agreement,
largely increased the number of its wires, and parol modifications were
also made as to the expense of repairs and reconstruction. Held, that
the relations created between the parties by the contract were not mere
ly personal, as in cases of partnership, master and servant, and the like,
but that rights of property and the user thereof, in the nature of an
easement, were conferred on the telegraph company, and that, in the ab
sence of any express provision therefor, no right in the railroad company
to determine or revoke the same at will could be inferred from the
silence of the contract in that respect, or from its terms, purpose, or in·
herent nature.

S. SAME-VALIDITy-INVALID PROVISION.
The fact that such contract contained a provision that the railroad

company should not permit any other telegraph company or individual
to build or operate a line of telegraph along its road, which was valid
at the time the contract was made, but was rendered invalid by act of
Congress of 1866, giving any telegraph company accepting its provisions
the right to construct its line along any post road, does not affect the
validity of other provisions for which it did not constitute the main con
sideration, nor the right to a specific enforcement of such provisions.

4. SPECIFIO PERFORMANOE-CONTRAOTS ENFORCEABLE-NATURE OF RELIEF RE
QUIRED.

A court of equity is not preclUded from decreeing the specific perform
ance of a contract because it is continuous in its operation, where the
principal, if not the only, relief required is injunctive, to preserve the
status quo which has eXisted between the parties for nearly 50 years,
and to prevent the threatened termination of the contract by the defend
ant.

Appeal from the Circuit Court of the United States for the Western
District of Pennsylvania.

For opinion below, see 125 Fed. 67.

, 4. Enforcement of contracts requiring continuous acts, see note to Ber
l'nger Gramaphone Co. v. Seaman, 49 C. C. A. 103.

129 F.-54
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Rush Taggart, for appellant.
George B. Gordon, for appellee.
Before ACHESON, DALLAS, and GRAY, Circuit Judges.

GRAY, Circuit Judge. This is an appeal from the decree of the Cir
cuit Court for the \Vestern District of Pennsylvania, entered upon a
demurrer to an amended bill of complaint filed by the complainant be
low, the appellant here. The decree sustained the demurrer, and dis
missed the amended bill of the complainant.

The suit is founded upon a written contract, entered into in the year
1856, and certain parol modifications thereof set forth in the bill, be
tween the Western Union Telegraph Company and the Cleveland &
Pittsburg Railway Company. The written contract filed as an exhibit
and made part of the bill, is as follows:
"An agreement made and entered into this --- day of October. 1856, be

tween the Western Union Telegraph Company, of the first part, and the
Cleveland & Pittsburg Railroad Company. of the second part, witnesseth
as follows:
1st. The said Railroad Company is to put up, as soon as the work can be

reasonably done, along the line of its road, from Cleveland to Rochester via
Alliance and Wellsville, and also from Wellsville to Bellaire, a line of tele
graph poles or posts of good timber, stripped of the bark, and permanently
and securely set in the ground, thirty to the mile, not less than eighteen feet
high above the ground, and not less than nine inches in diameter on an aver
age, at the surface of the ground when set, with cross arms suitable for
two or more wires, well and securely fastened to the poles.

2nd. The said Telegraph Company is to furnish wire, insulators, instru
ments, patents and everything except the posts or poles and cross arms, and
complete said line with one wire and extend it upon the poles now up, or
upon other poles equally good, along the Ohio & Pennsylvania Railroad, from
Rochester to Pittsburg, and put said line in operation as soon after the poles
are set as is reasonably practicable, and open offices at Cleveland, Hudson,
Ravenna, Alliance, Wellsville, Rochester, Pittsburg, Steubenville and Wheel
ing, and such other places on the line as the said Railroad Company may
designate and furnish instruments for; and the said Railroad Company is
to pay to the said Telegraph Company the loss, if any, at any office on said
line where the expenses amount to more than the receipts of the office for
said line i and the said ~'elegraph Company is to send, free of charge, over
said line, during ordinary business hours, all messages strictly pertaining
to the business of said Railroad, including the ordinary family communica
tions of its omcers and agents, that may be required by any of the officers
or agents, giving preference to messages of emergency or pertaining to acci
dents.

3d. The said Railroad Company Is to pay to the said Telegraph Company,
as soon as the said line is completed and in working order, thirty dollars a
mile for the length of the wire, including that from Rochester to Pittsburg,
and also to pass or convey. free of charge, over its said road all men and ma
terials used or employed in building and operating said line.

4th. The said Railroad Company is to have the right at any time to put
upon said posts,or cross-arms, a telegraph wire and work the same for its
exclusive use, but not to send any messages thereon other than those per
taining to the business of the said railroad and the ordinary family commu
nications of its officers and agents,at or from points where the said Telegraph
Company mayor shall have an office.

5th. The said Telegraph Company is also to have the right to string an
other wire tor its own use upon said posts or poles at 'any part thereof.

6th. When the wire of the said Railroad Company. as prOVided for in ar
ticle fourth, Is down or out of order, the said ~'elegraph Company is to do
the telegraph business of the said Railroad Company upon its wire or wires,
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or any parallel wire it has or may have, and when the wire or wires ot the
said 'l'elegraph Company is, or are, down or out ot order it is to have the
right to send its business free over the wire of the said Railroad Oompany,
but not to interfere with or delay the telegraph business of the said Rail
road Company.

7th. After the telegraph line is completed with one or more wires, the same
is to be kept in repair by the said Railroad Company, and maintained in first
rate working order, so far as practicable. But the said Telegraph Company
is to furnish, or pay, to the said Railroad Company, the cost ot the wires
and insulators used and necessary in maintaining the wire or wires of the
said 'I'elegraph Company in good working order.

8th. The said Railroad Company is not to allow any other 'relegraph Com
pany or individual to build or operate a line of telegraph on or along its said
railroad, or any part thereof.

9th. The said Railroad Company is not to be liable to the said Telegraph
Company, or to any of the employes thereof, for any accidents or injuries to
the said employes while traveling on the cars, free of charge, under this COl!
tract. Nor is the said Telegraph Company to be liable to the said Railroad
Company for any damage or mistake in the transmission or delivery of mes
sages.

In witness whereof," etc. (Executed by the seals of the companies and
the hands of their presidents respectively.)

"It is understood that if the poles between Steubenville and Bellaire will
ans\ver for that line, new poles will not be required during the life of those
poles. Also, that No.9, good wire, shall be used, and that the poles shall be
of sufficient size. Cleveland & Pittsburg Railroad Company,

[Seal. C. & P, R. R. Co.]
[Signed] By C. W. Rockwell, President.

[L. S.] [Signed] E. Rockwell, Secretary."

"At a stated meeting of the Board of Directors of the Western Union Tel
egraph Company, held at the office of the Secretary, in the City of Rochester,
on the 21st day of January, 1857, the following preamble and resolution were
passed:

'Whereas, In the month of October, last past, this Company on its part, ex
ecuted a contract between this Company, of the first part, and the Cleveland
& Pittsburg Railroad Company, of the second part, providing among other
things for the construction of a telegraph line along the route of the said
railroad.

'And Whereas, the said Railroad Company has executed the said contract
with the following supplementary clause, and in the following form, that is
to say: "It is understood that if the poles between Steubenville and Bellaire
will answer for the line, new poles will not be required during the life of
these poles. Also, that No.9, good wire, shall be used, and that the poles
shall be of sufficient size.'"

The Cleveland & Pittsburg Railroad Company,
[Signed] By C. W. Rockwell, Prest.

[L. S.] [Signed) E. Rockwell, Secy."
"Resolved, That this Company assent and agree to said supplementary

clause, and that the President and Secretary, on behalf of this Company,
execute any paper necessary to verify the said assent to said clause."

"This certifies that the foregoing is a true extract from the records of the
Western Union Telegraph Company.

June 22, 1857. [Signed] H. Sibley.
Prest. of the W. U. Tel. Co.

[Signed] 1. R. Elwood.
[Seal W. U. T. Co.] Secy. of the W. U. Tel. Co."

The material allegations of the bill are as follows:
In paragraphs 2 and 3, the complainant sets forth that the "West

ern Union Telegraph Company," the complainant, is a telegraph com
pany and a corporation duly organized under the laws of the state
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of New York, and that the "Pennsylvania Company," the defend
ant, is a corporation organized under the laws of the state of Penn
sylvania, and in possession of and operating a line of railroad known
as the "Cleveland & Pittsburg Railroad," extending from the town
of Rochester, in the state of Pennsylvania, through the states of Penn
sylvania and Ohio to the city of Cleveland; also from the mouth of
Yellow creek, near Wellsville in the state of Ohio, via Steubenville,
to Bellaire; and also from Bayard to New Philadelphia in the state
of Ohio; that the said Cleveland & Pittsburg Raitroad is a corporation
organized under the laws of the states of Pennsylvania and Ohio, and
in October, 1871, it executed a lease, for the term of 999 years, of its
said line of railway to the Pennsylvania Railroad Company, a cor
poration organized under the laws of the state of Pennsylvania; that
in the year 1873 this lease was assigned to the defendant, the Penn
sylvania Company, which has ever since operated the said railroad un
der the same.

Paragraph 4 of the bill sets forth that the complainant was organized
as a telegraph company in the year ISSI, and has been continuously
since that time engaged in the work of constructing and operating
telegraph lines, and has acquired a continuous system of telegraph
lines, which now extends through all the states and territories of the
United States and into portions of the Dominion of Canada, and con
nects with telegraph lines of Central and South America, and by
submarine cables with the telegraph systems of foreign countries; ana
that among the lines of telegraph forming an important part of said
system of said complainant, and connecting 'with its main office in the
city of New York, and with other lines of telegraph leading to the im
portant commercial centers of the vVest and Southwest, are the lines
of telegraph over and along the said Cleveland & Pittsburg Railroad.

In paragraph 5, complainant states that the lines of telegraph along
the said Cleveland & Pittsburg Railway were originally constructeCl by
the complainant under the contract entered into in October, 1856, be
tween complainant, the \Vestern Union Telegraph Company, and the
Cleveland & Pittsburg Railroad Company, above recited as Exhibit I,
attached to and made a part of said bill of complaint.

In paragraph 6 of the bill, complainant alleges that at the time of the
making of said contract, and for many years thereafter, the said com
plainant controlled within the territory covered by said Cleveland &
Pittsburg Railroad, and the territory contiguous thereto, the patents
controlling the art of telegraphy, without which no person or corporation
could lawfully engage in sending messages by telegraph; that after the
construction of the said telegraph line, as provided in said contract,
complainant and the said Cleveland & Pittsburg Railroad Company
carried out all its provisions, and complainant furnished the wires, in
sulators and patents, and extended the said line of telegraph from
Rochester to Pittsburg, as provided therein, and continuously maintain
ed offices, as provided in and by said contract; that it furnished tele
graphic facilities for the use of said railroad company, as provided by
the said contract, and the valuable patent rights owned and controlled by
it as aforesaid, and that the said railroad company availed itself of all
the rights and privileges secured to it in and by said contract, and used
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s<tid telegraph lines in connection with the operation of its said rail
road; that in addition thereto, complainant furnished thereafter, con
tinuously, the use of its main batteries for the wires of the railroad
company, at all times, day and night, and at many places opened offices
for public business, and transmitted by its operators the messages of
the railroad company and of its officers, without charge, and thereafter
the said railroad company and complainant carried out and observed
the provisions of the said contract, and continuously operated the lines
of telegraph as provided therein, until the said Cleveland & Pittsburg
Railroad Company, as hereinbefore set forth, leased its said line of rail
road to the said Pennsylvania Railroad Company, in October, 1871.

In paragraph 7, it is alleged that in the said lease, the Pennsylvania
Railroad Company expressly covenanted and. agreed with the said
Cleveland & Pittsburg Railroad Company to carry out and perform the
sa\d contract with the complainant, and did fully perform and observe
the same until the transfer by the said Pennsylvania Railroad Company
to the defendant, the Pennsylvania Company, of the possession and
control of the said line of railroad, by the assignment of said lease, as
hereinbefore set forth, in the year 1873; that the defendant, the Penn
sylvania Company, in accepting the assignment of said lease, expressly
covenanted and agreed with the said Pennsylvania Railroad Company
to perform all and singular the covenants, agreements and undertak
ings of the said Pennsylvania Railroad Company.

In paragraph 8 of said bill of complaint, it is alleged that the defend
ant, the Pennsylvania Company, after receivmg possession and control
of the said Cleveland & Pittsburg Railroad, under said assignment of
lease in the year 1873, continued thereafter to recognize the rights of
complainant and to observe the obligations of said contract, "save and
except that by the consent and acquiescence of your orator and the de
fendant the provisions of the seventh article were modified in that
your orator furnished all the material for the repair or reconstruction
of said telegraph lines and the defendant furnished the labor therefor."

In paragraph 9, it is alleged that at all times since the making of
the said contract, complainant has observed all the oblig'ations and re
quirements thereof, both as originally written and as modified, as here
inbefore set forth, and has faithfully carried out all the provisions
thereof, and expended large sums of money upon the faith of said
contract, amounting in the aggr~gate to many thousands of dollars,
and that the said defendant, the Pennsylvania Company, since its pos
session of the said line of railway, has at all times availed itself of the
facilities thus afforded by complainant, without complaint on its part
that complainant was in any respect delinquent, in failing to render
to said Pennsylvania Company all the service and benefits that it was en
titled to receive and enjoy under each and every of the provisions of
the said contract.

In paragraph 10 complainant sets forth, that since the assignment
of the said lease to the defendant, both complainant and defendant,
by mutual consent, have, at their own several cost and expense, strung
additional wires upon the said line of telegraph constructed and main
tained under the provisions of the said contract, so that at present there
are in place upon portions of the said Cleveland & Pittsburg Railroad
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a large number of additionat wires belonging to complainant and to
the defendant railroad company respectively, which wires have been
maintained and operated by complainant and said railroad company
under the provisions of said agreement, and their maintenance and
reconstruction have been carried. on in conformity with the require
ments thereof, as modified, to wit, complainant furnishing all the ma
terial for the repair and reconstruction of said lines, and defendant
furnishing the labor therefor.

In paragraph II, complainant avers that on or about the 2d day of
June, 1902, the defendant caused to be transmitted to complainant a
written notice, expressing its desire to terminate the agreement above
recited, which said notice is attached to the bill as an exhibit and made
a part thereof. Said n.otice, after referring to the agreements under
which the telegraph lines, located upon the right of way of the various
railroads controlled by the Pennsylvania Company, are operated by
the Western Union Telegraph Company, concludes as follows:

"Whereas said telegraph company furnishes the material and said railway
companies the labor for the construction and maintenance of said telegraph
lines, thereby establishing a joint ownership in same;

Now therefore, the said Pennsylvania Company hereby gives to said West
ern Union Telegraph Company notice of its desire to terminate said agree
ments, and all supplements to or extensions of same-whether written or
verbal-and that the same wlII be terminated on June 2, 1903, and we re
spectfully request that j'ou select representatives of the telegraph company
to meet our representatives at a date,previous to August 1, 1902, that will be
mutually satisfactory, for the purpose of adjusting the ownership of your
company and this company in the property comprising the telegraph lines
referred to.

Will you kindly a(~knowledge receipt of this letter and oblige,
'I'he Pennsylvania Company,

By James McCrea, Vice President.
To Mr. R. C. Clowry,

President Western Union Telegraph Company,
New York City, New York."

The bill then recites and refers to certain correspondence which en
sued upon the reception of the said notice, which is set forth in ex
hibits attached to the bill and made a part thereof. The result of this
correspondence was, in substance, that the said complainant declined
to acknowledge the right of the defendant to revoke the said contract,
under and pursuant to which the said telegraph lines had been main
tained along the line of the railway 6f the said defendant since 1856,
and insisted that the agreement referred to could not be terminated by
either party without the consent of the other.

In paragraph 12 are recited certain sections of an act of Congress,
approved July 24, 1866, entitled "An act to aid in the construction of
telegraph lines and to secure to the government the use of the same
for postal, military and other purposes." 22 Stat. 221.

In paragraph 13, complainant avers that it complied with the pro
visions of the said act of Congress, on or about the 8th day of June,
1867, by filing its written acceptance with the Postmaster General
of the United States, of the restrictions and obligations of said act, a
copy of which is annexed as an exhibit and made a part of the bill of
complaint. .
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In paragraph 15, complainant avers that in compliance with the act
of Congress, approved June 10, 1872, it has transmitted the messages
of the government of the United States over lines situated along the
railway of the defendant company, and upon its other lines connected
therewith, at all times since the passage of said act, at rates far below the
usual rates paid' by individuals for similar services.

In paragraph 16, complainant recites the act of Congress by which
each and every railroad within the limits of the United States is declar
ed a post route.

In paragraph 17, complainant avers "that all the telegraph lines along
and upon the said line of railway operated by the defendant, as herein
before described, have been constructed thereon with the express con
sent of the defendant railway, or of its predecessor in title, the Cleve
land & Pittsburg Railway Company, with the well-understood purpose
that the same should form a part of and be connected with the other
lines of telegraph belonging to your orator, and with the knowledge of
the said railway company were erected and incorporated in and became
part of and were operated as a part of the general system of telegraph
lines owned and controlled by your orator."

In paragraphs 18, 19, 20 and 21, complainant sets forth its under
standing and contention as to the rights and privileges conferred upon
it by the acts of Congress before recited, in reference to the maintaining
of its line of telegraph as now existing along the railroad and over the
right of way of the defendant.

In paragraph 22 complainant alleges that it stands ready, and is able
and willing to perform, and thereby tenders performance of, said agree
ment to the said defendant company, of the conditions and obligations
imposed upon said complainant by said agreement, and is entitled to
specifically require from the defendant company the performance on
its part of all the provisions of the said contract.

In paragraph 23, complainant says that the said lines constructed and
maintained under said contract, constitute some of the main lines of
communication for the transmission of telegraphic messages between the
city of New York and foreign countries, and the larger cities of the
vVest and Southwest, Mexico and South America, and that the defend
ant, the Pennsylvania Company, is threatening by its notice of June
2, 1902, and in portions of its correspondence above referred to, to
sever the lines of telegraph of complainant, situated upon the said lines
of railway, from their connection with the other telegraph lines owned
and operated by complainant, and avers that the said defendant, unless
restrained by the order of this court, will carry such threats into ex
ecution.

In paragraph 24, complainant avers that by carrying such threats
into execution, and refusing to perform and observe the provisioLiS
of said contract, the defendant will inflict irreparable injury upon com
plainant and practically destroy the entire value of all the telegraphic
property of complainant no\,,: constrilcted, maintained anq operated
along and upon the right of way of said railways of defendant. It
also avers that the said telegraph lines along and upon the said right of
way of the railways of said defendant, do not interfere with the ordinary
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operation .of said railways, and that the continuance of said lines wilf
not be of any detriment to the said defendant.

In paragraph 25, complainant avers that the determination of the
defendant to remove the telegraph lines of the complainant, together
with the offices and instrumentalities appurtenant thereto, from its said
line of railway, and to forbid the further operation thereof, under the
provisions of said contract, was not caused by any delinquency of the
said complainant in the service furnished by it under the said contract,
or by reason of any interference of the said lines of telegraph, or the
operation thereof, with the operation of the said railroad, or by any
compulsion or necessity to use the space occupied by said telegraph
lines, for railroad purposes. As evidence of this, complainant shows,
that the said defendant company has entered into, or intends to enter
into, a contract with the Postal Telegraph & Cable Company, a rival of
said complainant, by the terms of which it undertakes to compel the re
moval of complainant's lines of telegraph from its premises, and its in~

struments and fixtures from its stations and buildings, and to install in
stead thereof the lines, poles, fixtures and instruments of said Postal
Telegraph & Cable Company, the said lines of said Postal Telegraph
& Cable Company to occupy substantially the same location now occU-j

pied by complainant's lines of telegraph, and to be used in the same,
or substantially the same manner, to the end that the defendant may
transfer and vest in said competing company all the rights and privi
leges now vested in complainant.

In paragraph 26, complainant avers that the termination of said
agreements by the said defendant, as set forth in said notice of June
2, 1902, and the termination of complainant's right to maintain and
operate telegraph lines along said line of railway, as contemplated and
threatened by the said defendant, is contrary to the stipulations and
obligations of the said contract, and is contrary to, and will be de
structive of, the rights of complainant, as secured to it under and by vir
tue of said agreement, and is contrary to the intent and purposes of said
act of Congress, and would work irreparable loss and injury to the com
plainant, to the public, and to the government of the United States.

Complainant then prays:
(1) That defendant may make a true answer, not under oath;
(2) That defendant may be required to specifically perform said

agreement, said complainant being ready and willing, and hereby of
fering specifically, to perform said agreement in all things on its part
and behalf;

(3) That the court will order and de~ree a perpetual injunction
against the defendant, the Pennsylvania Company, "restraining it from
in any manner violating any of the provisions of said contract on its
part, or in any manner interfering with the location, construction, main
tenance and operation of your orator's said lines of telegraph, under
and in accordance with the provisions of said contract, upon the road
or right of way of said defendant" ;

(4) That complainant's right under the said acts of Congress, to
construct, maintain and operate its said line of telegraph, be established;.

(5) That a temporary injunction may be issued;
(6) Other and further relief.

..
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As the case made by the allegations of the amended bill must be
accepted by the court, the foregoing extended statement of the same is
necessary to a clear understanding of the questions raised by the
demurrer of the defendant thereto. The demurrer is general and spe
cial. The special grounds of the demurrer are, in substance:

(First) That under the terms of the contract, the defendant had the
right to revoke the contract, upon reasonable notice; and that the notice
given was such a reasonable notice;

(Second) That the relationship existing between the plaintiff and de
fendant, as shown by the bill, is the joint ownership and operation of a
line of telegraph for their joint benefit. That plaintiff and defendant,
by said contract and the parol modifications thereof, became partners,
and that such partnership was determinable by the notice given by de
fendant for that purpose, and that as the bill avers full performance by
both plaintiff and defendant, of the obligations of said contract, there
is no ground for equitable relief;

(Third) That the subject-matter of the contract, as set forth in the
bill, is of such a character that a court of equity will not undertake
to supervise the specific performance thereof;

(Fourth) That the essential provisions of the original contract are
illegal and void, in that it was intended thereby to create a monopoly
in the telegraph business, and for that reason, the contract is not such
as a court of equity will enforce;

(Fifth) That it appears by said bill that said written contract has
been in essential particulars modified by parol, and that the relation
between the plaintiff and defendant, if not a partnership, is one based
upon a parol contract, which is contrary to the statute of frauds, and
void.

Defendant further demurs specifically to those portions of the bill
which refer to or aver any rights alleged to be vested in plaintiff by
reason of the acts of Congress set forth in said bill. The court sus
tained the demurrer, and entered a decree dismissing the bill.

The grounds of this decree appear, in the opinion of the learned _
judge of the court below, to be, that the said agreement of October,
1856, did not convey to complainant an easement or grant of real
estate in perpetuity, but was an undertaking for the furtherance of a
joint enterprise, and was therefore terminable at the option of either
party, upon reasonable notice, and the reasoning and argumentation
of the opinion is in support of this conclusion. There is an implication
in this, that if an easement of support over the lands of the railway
company, upon the poles affixed to said lands, was, in effect, granted to
complainant, by the contract of 1856, there being no words of limita
tion therein, the interest of complainant under said contract was in
perpetuity. But it does not follow that, if the said contract is not to be
interpreted as granting an interest in realty, but as being only an under
taking of a joint enterprise, for the benefit of the parties thereto, it
is necessarily revocable at the will of either of the contracting parties.

There is in this case much to support the contention, that the con
tract of 1856 was, in effect, the granting of an easement in gross, by
the railway company to the complainant, and imposed a perpetual servi
tude, in favor of said complainant, upon the lands of the railway com-

•
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pany. The poles, with their cross-arms, which, by the express terms
of the contract of 1856, were to be securely and permanently tixed in
the ground by the railway company, along its railroad, and were to be
by it maintained and repaired indefinitely, were assuredly part of the
real estate of said company. It was upon and over these poles and cross
arms, to be thus indefinitely maintained and renewed by said company,
that the telegraph company were given the right, by said contract, to
string its wires. There is no express limitation in the contract itself,
as to the duration of the rights created by said contract, and it is a
recognized doctrine of equity, that no technical words of conveyance
are necessary to create the interest intended to be created, if such in
tent clearly appears by the whole scope and tenor of the writing. Be
ing in writing, there is no ground for objection, that the effect claimed
for this agreement is in contravention of the statutes of fraud, of either
of the states, whose statutes in that respect would be applicable.

If complainant, under the agreement in question, has a right to
claim an easement in the lands owned or possessed by the railroad
company, it is conceded that, it is one of perpetual duration, and there
fore nonrevocable by the owner of the servient estate. So also regard
ing the agrcc'ment of 1856 as a mere license in writing, to complainant,
to occupy the lands owned or possessed by the railroad company, for
the purposes of its telegraph line, which, by the erection of said lines
and the expenditure of money in other respects, as incident thereto, has
become a license executed, and, not being within the denunciation of
the statutes of fraud, has ripened into an interest in realty, the same.
by reason and authority, must be considered nonrevocable. Le Fevre
v. Le Fevre, 4 Sergo & R. 241, 8 Am. Dec. 696; Rerick V. Kern, 14
Sergo & R. 267, 16 Am. Dec. 497; Swartz v. Swartz, 4 Pa. 353, 45 Am.
Dec. 6c)7; Huff V. McCauley, 53 Pa. 206, 91 Am. Dec. 2°3; Thompson
v. McElarney, 82 Pa. 174; Pierce v. Cleland, 133 Pa. 189, 19 Atl. 352,
7 L. R. A. 752; Hornback V. C. & Z. R. Co., 20 Ohio St. 81; Wilson V.

Chalfant, IS Ohio, 248, 45 Am. Dec. 574; U. S. v. B. & O. R. R. Co.,
I Hughes, 138, Fed. Cas. No. 14,510; Messicks v. Midland Ry. Co.,
128 Ind. 81, 27 N. E. 419; Baker v. C., R. 1. & P. Ry., 57 Mo. 265.

It is not necessary, however, in the view here taken of this case,
to discuss the question, whether a technical easement, appurtenant or in
gross, has been, in effect, granted by the railway company to the com
plainant, by the provisions of the contract of 1856, nor is it important
that we should call the interest of complainant, founded on its con
tract with the predecessor of defendant, a license executed, or other
wise label the claim set up and founded upon the allegations of the
amended bilI of complaint.

Accepting the conclusion at which the court below arrived, that no
easement or interest in realty, as such, was created in favor of the com
plainant, we think it still remains to consider whether a correct inter
pretation of the contract, set forth in the bilI of complaint, docs not ex
clude the existence of any power of revocation, at the mere will of either
party to the contract. Contractual relations of a permanent character
may have been established, in the matter now before us, even though no
easement or interest in realty were granted. What these contractual re
lations are in the present case, and whether they are revocable at the
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mere will of either complainant or defendant, are the underlying ques
tions in this case. A proper interpretation of the contract is necessary
to their solution.

Referring, then, to the contract as set out in the bill of complaint,
we find that its provisions are contained within a narrow scope, and free
from complication. The general purpose of the contract is easily ar
rived at. The telegraph· company was extending its lines from the
East to the \Vest, and was naturally desirous, for that purpose, of ob
taining a right of way, as direct as possible, one that would be protect
ed, and form a link between its lines, east and west of the said Cleve
land & Pittsburg Railway. The line of an established railway, like the
Cleveland & Pittsburg Railway, would accomplish both these objects.
It ran in the right direction, and its occupation and use for railway
purposes afforded a protection not otherwise to be obtained, without
great expenditure of capital. Moreover, the use of the right of way
by the telegraph company created no possible interference with the
operation of the railway. On the other hand, a telegraphic service was
obviously necessary to the successful management of the railway. It
needs no argument to show that this telegraphic service could be more
economically obtained by an arrangement with a telegraph company
th~t needed a right of way along its line, which could be maintained and
used without any detriment to railroad operations, than by the expendi
ture of capital necessary to erect and equip, for its own use, a line of
telegraph. So the railroad company agreed to fix and maintain a line
of poles along its roadway, to be used by the telegraph company for
stringing its wires, and the telegraph company agreed to furnish wire,
insulators, instruments, patents; and everything except the posts and
poles and cross-arms, and to complete said line with one wire and ex
tend it upon the poles then up, or upon poles, equally as good, along the
Ohio & Pennsylvania Railroad from Rochester to Pittsburg, and put
said line in operation as soon after the poles were set as was reasonably
practicable, and to open and equip offices at such places on the line as
the said railroad company should designate. And the said telegraph
company further agreed to send, free of charge, over said line, all
messages appertaining to the business of said railroad, including the
ordinary family communications of its officers and agents, giving pref
erence to messages of emergency or pertaining to accidents.

These are the general and salient features of the contract made in
r856, between the complainant and the Cleveland & Pittsburg Railway
Company, as the same are set forth in the bill of complaint. Other and
minor features are, that the railroad company is to pass or convey, free
of charge, over its said road, all men or materials used and employed in
building and operating said line. Also, that the said railroad company
is to have the right at any time to put upon said posts or cross-arms
a telegraph wire, and work the same for its exclusive use, and the tele
graph company is also to have the right to string another wire, for
its own use, upon said posts or poles.

The seventh paragraph of said agreement provides that, "after the
telegraph line is completed with one or more wires, the same is to be
kept in repair by the said railroad company, and maintained in first
rate working order, as far as practicable. But the said telegraph com~
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pany is to furnish or pay to the said railway company the cost of the
wires and insulators used and necessary in maintaining the wire or
wires of the said telegraph company in good working order."

The amended bill of complaInt, as hereinbefore recited, in its eighth
paragraph, states a modification of this written contract, which is,
that after the assignment of the lease of the Pennsylvania Railroad
Company to the defendant, in February, 1873, by the consent and ac
quiescence of complainant and defendant, the provisions of the seventh
article were modified, in that, complainant furnished all the materials
for the repair or reconstruction of the said telegraph lines, and the de
fendant furnished the labor therefor. This modification is not a great
or radical one, and amounts to only this, that the telegraph company,
instead of paying to the railroad company the cost of material necessary
to the maintenance of the line, was to furnish the materials themselves,
the railway company furnishing the labor, as theretofore. It is not to
be Qverlooked in this connection, that some of the essential averments
of the amended bill cover any supposed enlargement of the scope of
the original contract, by the parol agreements of complainant and de
fendant, therein stated. In paragraph 10 of the amended bill, it was
averred, that subsequent to the assignment of the said lease of the Cleve
land & Pittsburg Railroad to the defendant, the Pennsylvania Com
pany, by mutual agreements between complainant and defendant, addi
tional wires for the special use, and at the cost and expense, of the
parties respectively, had been strung upon said line of telegraph "con
structed and maintained under the provisions of the said contract," and
that the additional wires belonging to the defendant railroad company,
have been maintained and operated by complainant and the said rail
road company "under the provisions of said agreement, and that the
maintenance and reconstruction of said lines have fallen under the provi
sions of said contract, as modified as hereinbefore set forth." It is sig
nificant that, by the averments of paragraph 8 and paragraph la, "recon
struction" was included within the obligation for maintenance and re
pair, by mutual understanding between complainant and defendant.

In the seventeenth paragraph of the amended bill, complainant avers
as follows:

"Your orator further says that all the telegraph lines along and upon the
said line of railway operated by the defendant, as hereinbefore described,
haVE been constructed thereon with the express consent of the defendant rail
way company or of its predecessor in title, the Cleveland & Pittsburg Railroad
Company, with the well understood purpose that the same should form a part
of and be connected with the other lines of telegraph belonging to your orator,
and with the knowledge of the said railway company, were erected and in
corporated in and became part of alld were operated as a part of the general
system of telegraph lines owned and controlled by your orator; that the said
lines of telegraph have been at all times operated and maintained. not only
as connected \vith all the lines of telegraph along and upon the said railroad
owned and operated and controlled by the defendant company, but also as an
integral part of the general system of telegraph lines owned, controlled and
operated by your orator within the United States and Dominion of Canada,
and the other lines of telegraph connected therewith, as hereinbefore more
fully set forth."

In the view taken by the court below, that no interest in realty
was granted by the agreement of 1856,.alld that the contract between
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the parties was merely for a joint enterprise, which, so far as it concern
ed property, concerned personal and not real property, there is no reason
why the contract, with its modifications, as stated in the bill, and which
have been in .part performed, should not be recognized in a court of
equity, as the foundation for a suit for specific performance, or for
injunction. Leake on Contracts, 306.

Such being the nature of the contract, and the circumstances sur
rounding it, as stated by the amended bill of complaint, we come to
the question, is it in the power of either party, without the consent of
the other, to terminate said contract, and free itself from all obligation
under it? We think it wiII sufficiently appear, from a careful consid
eration of the contract, with its modifications, as set forth in the bill, the
circumstances attending its origin, the purposes had in view, and the
conduct of the parties throughout the long period during which those
purposes seem to have been accomplished, that there was no intention
entertained by the parties to the contract, to limit its duration, or con
fer upon either party, without the consent of the other, the right of rev
ocation. If a contract is not revocable at the will of either party, or
otherwise limited as to its duration, by its express terms, or by the
inherent nature of the contract itself, with reference to its subject-mat
ter or its parties, it is presumably intended to be permanent and per
petual in the obligation it imposes. That the life of a contract should
depend on the mere wiII of either party thereto, without the consent
of the other, is a limitation so important and drastic, that it is hard to
conceive why, if the parties intended it, they should not express that
intenLon in the contract itself.

The contractual relations established between complainant and de
fendant, as we gather them from the averments of the amended bill,
(which, for the purposes of this demurrer, must be taken as making the
case before us), involve mutual covenants, which are mutual considera
tions. It is true, that some of these are executory in their character,
but many most important stipulations have been executed by the com
plainant. The installment of the telegraph line and plant, by complain
ant, was an initial and executed consideration, involving not only a
large expenditure of money, but the orderly and successful establishment
of its system east and west of the lines of the defendant, and has had
an important influence on the situation of the parties. The scope and
purposes of the contract were, we think, within the powers of both
corporations. It has been an important, useful and economical means
of advancing the public ends, for which both were created. That the
railroad company has found it to be most convenient and economical
to make such an arrangement with an established telegraph company,
rather than to incur the expense of building and equipping telegraph
lines for itself, is evidenced, as we have already said, by the statement
in the bill, that a rival telegraph company is to be installed in its place,
to perform the same service, and in the same manner, as is now per
formed by the complainant under its contract. The essential nature
of the service is such as to indicate that permanency in contractual rela
tion was intended by the contract under which these parties have lived
for nearly half a century. We certainly find nothing in the character of
the relation established between these parties so long ago, as would indi-



862 129 FEDERAL REPORTER.

cate that it was terminable at the will of either party, without the con
sent of the other. If a power of revocation was intended by the parties
to this contract, it would seem the natural and logical course, that such
power should have been expressly incorporated in the contract itself.
Apart from those contracts, which, from their inherent nature, imply
a power of revocation, it would seem that the intention of parties to
an agreement, that it should be perpetual and without limit as to dura
tion, could not be more properly expressed than by silence as to any
time limit, or power of revocation. Reason and authority would seem
to concur in support of this doctrine, and we find no direct and con
trolling authority to controvert it. The reasoning of the court below
has apparently been on a contrary presumption, that is, that every
written contract, vesting no interest in realty, and silent as to the time
or method of its duration, is to be presumed revocable at the will of
either party, upon reasonable notice.

The case of Great Northern Ry. Co. v. Manchester, Sheffield, etc.,
Ry. Co., 5 De Gex & Smale's Chan. Rep. r38, is interesting upon this
point. The opinion delivered by Vice Chancellor Parker, is interesting,
and its reasoning is not inapplicable to the case before us. The syllabus
of the case, which correctly summarizes the points decided, is as fol
lows:

"Two directors of a railway company (the plaintiffs) met two directors of
another railway company (the defendants), and entered into an agreement in
writing, signed by all four directors on behalf of their respective companies,
whereby it was mutually agreed that each of the companies should, inter
changeably, use the railway of the other company, on certain specified terms.
The agreement contained no words of succession or of resh'iction: Held,
that these contracts were not mere licenses determinable at will, but con
fen'ed rights of a permanent nature on the companies. Held, also, that the
terms of the contract were not too vague, but that the user conceded was
one consistent with the proper enjoyment of the railway, the subject matter
of the contract, and within the rights of the granting party. Held, also, that
this court will grant an injunction restraining the defendants from acting
contrary to a negative agreement, although it cannot specifically enforce the
performance of the whole of the agreement."

The Vice Chancellor, in describing the right conferred by the con
tract, upon the complainant, uses this language:

"If, for valuable consideration, a party says that another shall have the
right of using a thing, a right in the nature of an easement, I think that.
prima facie, the inference to be drawn from that language, would be that
it was not a mere license, determinable at the will of the party who had
granted it."

The case of Llanelly Ry. & Dock Co. v. London & N. W. Ry. Co.,
L. R. 7 H. L. 550, is instructive on this point. The judgment of the
House of Lords was unanimous, and affirmed the unanimous decision
of the Lord Justices of Chancery Appeal. L. R. 8 Ch. App. 942. The
facts of the .case are, briefly, as follows: The Llanelly Company being
in want of money to complete an extension line, applied to the N. W.
Railway Company for a loan of £40,000, and it was agreed that the N.
W. Company should lend the money and have running powers over
the lines of the Llanelly Company. An agreement under seal was en
tered into, not referring to the loan, by which it was agreed, (r) that,
subject to such by-laws and regulations of the Llanelly Company as
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should from time to time be in force, the N. W. Company might run
over and use the railways of the Llanelly Company, and their sta
tions, sidings, and conveniences; (2) that the receipts from through
traffic should be apportioned between the two companies according to
mileage proportion, with a certain allowance per cent. to the N. W.
Company out of the Llanelly Company's share; (3) that the N. W.
Company might have their own staff at the stations on the Llanelly
Company's lines; (4) that, whether the running powers were exercised
or not, there should be a complete system of through booking and
through fares from the stations of each company by the lines of the
other; (5) that, if the running powers were exercised, the fares should
be fixed by the N. W. Company, and if the Llanelly Company objected
to any of them, then by arbitration; (6) that the N. W. Company should
not carry the local traffic on the Llanelly lines, but should, if required by
the Llanelly Company, carry local passengers for 15 per cent. of the
local fares; (7) that the companies should send by each other all traffic
not otherwise consigned to and from stations on the lines of each other
whenever such lines formed the shortest route; (8) that any difference
under the agreement should be settled bv arbitration under the Railway
Companies Arbitration Act 1859. The N. W. Company advanced the
£40,000, and the agreement as to running powers was acted upon for
some time, but afterwards the Llanelly Company gave three months'
notice to determine it.

The opinion of the Court of Chancery Appeals was delivered by
Lord Justice James, holding that evidence of the advance of the £40,
000 having been the consideration for the agreement, was admissible,
but not on the ground that it was a consideration for the contract, be
f:ause, apart from this evidence, the agreement was not determinable,
and saying:

"In my opinion, the evidence is not material, because, independently of
that, it appears to me that there is sufficient consideration expressed in the
agreement itself, and that the agreement, on the face of it, without any refer
ence to that evidence, is conclusive upon the parties."

As to the main point in the case, the language of Lord Justice
James is as follows:

"The contention on the part of the Llanelly Company, is, that this is an
agreement determinable at will, or by reasonable notice. The contention of
the London and North Western Railway Company is, that it is, as it is ex
pressed to be, an agreement without any limit whatever in point of time.
The case is in many respects similar to the case of the Great Northern Rail
way Company v. Manchester, Sheffield and Lincolnshire Railway Company
(1), in which there were running powers given interchangeably between the
railway companies, and the Vice Chancellor held that they were given in
perpetuity. In my opinion this case is not distinguishable on any sufficient
ground from that case, which was decided as far back as the year 1851, and
has been considered to be law from that day to this. As that, however, was
only the decision of a Vice Chancellor, and as it has been contended before
us that a great part of the ratio decidendi in that case does not apply to this
case, it is incumbent upon us to express our own opinions upon the matter
as if no such authority existed; and upon general principles I have formed
a very decided opinion that I should have arrived at the same conclusion
as the Vice Chancellor did in that case; and I should, if the thing were res
integra, arrive at a similar conclusion in this case. I start with this proposi
tion, that prima facie every contract is permanent and irrevocable, and that
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it lies upon a person who says that it is revocable or determinable to show
either some expression in the contract itself, or something in the nature of
the contract, from which it is reasonably to be impl1ed that it was not in
tended to be permanent and perpetual, but was to be in some way or other
subject to determination. No doubt there are a great many contracts of that
kind; a contract of partnership, a contract of master and servant, a contract
of principal and agent, a contract of employer and employed in various
modes-all these are instances of contracts in which, from the nature of the
case, we are obliged to consider .that they were intended to be determinable.
All the contracts, however, in whiCh this has been held are. as far as I know.
contracts which involve more or less of trust and confidence, more or less of
delegation of authority, more or less of the necessity of being mutually satis
fied with each other's conduct, more or less of personal relations between the
parties.

But I am of opinion that no such consideration applies to a cas~ in which
there is a grant, or an agreement in the nature of a grant, of a wayleave, or
of running powers, which is only another mode, according to my view of it.
of expressing a wayleave.. ... ...

That would seem to me to be the principle with which we must start in
considering whether this agreement, which is in indefinite terms, means that
the London and North Western Railway Company shall have power from time
to time, and at all times, to run over and use with their engines, carriages.
vehicles, and servants the lines of the Llanelly Company and their conveni
ences, or that they shall have power only during the pleasure of the Llanelly
Company. Then, when we corne to look into the agreement, it appears to me
that almost every line of it is full of permanence and adverse to the notion
of its being revocable."

An appeal was taken to the House of Lords, and the judgment and
opinion of Lord Justice James were expressly and unanimously affirm·
ed, Lord Chancellor Cairns and Lords Chelmsford, Hatherly and Sel·
bourn delivering concurring opinions.

As the learned judge of the court below, as well as the counsel for ap·
pellee, seeks to distinguish this case from the one in hand, by observing
that a present and valuable consideration, to wit, the loan of £40,000,
had passed to the party that afterwards sought to terminate the con
tract; it is to be observed, that this so-called "valuable consideration"
was a loan, and not a payment of money, for the privileges obtained.
The £40,000 was the consideration of the contract of loan, and was ad
vanced on the faith of debenture securities bearing four per cent. in
terest. But it is sufficient to call attention here to the fact, that Lord
Justice James, in the Court of Chancery Appeal, expressly disclaims the
admissibility of the contract of loan, as evidence of consideration for
the principal contract then before the court, and distinctly says, as al
ready quoted:

"In my opinion, the evidence is not material, because, independently of that,
it appears to me that there is sufficient consideration expressed in the agree
ment itself, and that the agreement, on the face of it, without any reference
to that evidence, is conclusive upon the parties."

So also, in the House of Lords, Lord Chancellor Cairns, in delivering
the principal opinion, says, speaking of the contract:

"The later sections, and especially that seventh section, appear to me
clearly to carry a consideration which would be amply sufficient, as a matter
of consideration, to support this agreement upon the face of it, and without
reference to the loan to which I have already referred."

But whether the loan of £40,000 was an essential part of the consid
eration, or not, the ground upon which the 110ndeterminability of such
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a contract at the will of one of the parties, is placed, is that there had
been an executed consideration, which had altered the situation of the
parties, to the loss of the one against whom the contract was sought
to be determined, and not the mere fact that there was a paid up money
consideration. In other words, the essential requirement is a real and
valuable consideration, executed in whole or in part, and not a particu
lar kind of consideration. In the case of the Great Northern Ry. Co. v.
Manchester, Sheffield, etc., Ry. Co., above referred to, there was no
consideration beyond the part performance of the mutual covenants
of the contract.

Learned counsel for appellee contend that the relationship establish
ed between the parties under this contract, was really a partnership, and
therefore comes within the rule applicable to partnership contracts con
taining no time limit, and so is revocable at the will of either party.
We do not think this contention a sound one. The contractual relation
between complainant and defendant did not embrace the elements of a
partnership. The several contributions of the parties to what, if you
please, was a joint enterprise, was each for its own benefit, and did
not, and was not intended to, result in the product of a common fund,
to be shared as profits. Nor was there the incident of joint and indi
vidual liability for the debts incurred in the business by one of the
parties without the consent of the other, growing out of the implied
agency of each partner to act for the others, which is commonly char
acteristic of a partnership. The language of the Lord Chancellor, in
his opinion, is pertinent to this contention of the counsel for the appel
lee. I t is as follows:

"My Lords, reference was made to the well-known cases of contracts of
hiring service and contracts of partnership. These cases appear to me to
have no analogy whatever to the present. With regard to contracts of hiring
and service the law is well settled as applied to different kinds of hiring and
service. assigning to each of them certain notices by which they can be
terminated; and they are, besides, engagements which depend upon the per
sonal confidence which one of the parties reposes in the other, and which in
their nature cannot be supposed to be of a personal character. With rf'gard
to contracts of partnership, they also are already ruled and settled, by law,
to be capable of termination at any moment unless a definite limit is pre
scribed upon the face of them. And, the law being well settled, when you
have a contract of that kind, you apply the understood law, and you hold
that the parties, knowing what the law was, must be supposed to have in
tended to enter into a partnership which could at any time be terminated,
if they did not provide upon the face of their contract that it should be a con
tinuing partnership. But your Lordships have to decide here without any
rule of law already laid down, with regard to agreements of this kind, upon
the nature of the agreement itself, and upon the construction of that agree
ment as we find it expressed; and, applying the considerations which I have
pointed out to your Lordships, I should humbly suggest to you, that those
considerations clearly lead to the conclusion that an agreement of the kind
which I have read, entered into under the circumstances which I have men
tioned, must, in its nature, be an agreement which should have a continuing
operation, unless some power is given on the face of it to the parties to term
inate the agreement."

If the agreement in the case now before us were one terminable at
the will of either party, without the consent of the other, then it could
have been revoked by the railroad company as soon as the line had been
established and the offices equipped by the complainant. We do not
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believe that such a power can be fairly inferred from the nature of the
contract, the circumstances that attended the making of it, or the situ
ation of the parties.

The judgment of the Supreme Court of the United States, in the
case of Franklin Tel. Co. v. Harrison, 145 U. S. 459, IZ Sup. Ct. 900,
36 L. Ed. 776, seems fully to support the position here taken. In that
case, the telegraph company had given to Harrison the right to put up,
at his own expense, and maintain and use a wire upon the poles of the
company;. between New York and Philadelphia, the company to have
the use of the wire when not so employed. The company agreed to
keep and maintain the wire, and to bear ~ll expenses connected with its
working, and to permit such use by Harrison for a period of ten years.
At the end of that time, the wire was to be the property of the com
pany, the company agreeing to lease the same to Harrison for his own
use, for the sum of $600 per annum, payable quarterly, and upon the
same terms, in all other respects, as if the wire had not been given up
to the company. The wire was put up by Harrison, and used by him
for a term of 10 years, without compensation, and after that, at the
agreed compensation. The company then notified· Harrison, that the
use of the wire by him li.ad become such as to exclude the company
from all use of it, which was not contemplated by the original contract,
and that the agreement would be terminated by the company. The
bill was filed by Harrison, to restrain the company from so doing. It
had been contended in the circuit court, as it was contended in the
Supreme Court, that the agreement to lease the line, at the expiration
of 10 years, to Harrison, for a yearly rent of $600, was revocable, be
cause, no term being mentioned, the use of the word "lease" imported a
contract revocable from year to year. The decree of the Circuit Court,
which was held by Mr. Justice Bradley and Judge Butler, ordered
and adjudged that Harrison was entitled, so long as the defendant, the
Franklin Telegraph Company, their successors or assigns, should keep
up and maintain the line of telegraph between the cities of New York
and Philadelphia, mentioned in said agreement, or any telegraph line
between said cities, to an irrevocable license, subject to the payment
of $600 per annum, payable quarterly, etc. This decree was affirmed
by the Supreme Court, and the right of the complainant to a decree for
specific performance, fully sustained.

The case of Texas, etc., Ry. Co. v. Marshall, 136 U. S. 393, 10 Sup.
Ct. 846, 34 L. Ed. 385, much relied upon by appellee, and cited by the
learned judge of the court below as a leading authority in support of his
conclusions, originated in a suit brought by the city of Marshall, Tex.,
to enforce specific performance of a contract of the railway company, to
"permanently establish its eastern terminus and Texas office at the city
of Marshall, and also to establish and construct at said city the main
machine shops and carworks of said railway company." In considera
tion of this engagement on the part of the railroad company, the city
of Marshall conveyed to the said company, a lot of ground suitable for
said buildings, containing about 66 acres, and in addition, donated to
said company county bonds to a large amount. The case went on
to final hearing, upon bill, answer, exhibits and testimony on both
sides. It appeared that, pursuant to the contract, the railway com-
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pany did establish its eastern terminus and Texas office at the said city
of Marshall, and did locate and construct there its main machine shops
and carworks, and so maintained them during a period of eight years.
At the end of that period, the railroad company removed its office
and shops to other cities at a considerable distance from the city of
Marshall. The railway company introduced evidence tending to show
that the exigencies of its business required the change thus made, and
that it would have been hindered and disabled in the performance of its
public service, by longer maintaining its office and shops within the lim
its of the said city. Mr. Justice Miller, in delivering the opinion of the
Supreme Court, maintaining the right of the railway company to make
the said change, does not place that right upon the ground that the
said contract was one determinable or revocable at the mere will of the
railway company, but upon the ground that it had been fully executed
and performed by said company, by the original location of the said
office and shops, and their maintenance at the said city during a period
of eight years, as will clearly apoear from the opinion of the court. The
ratio decidendi sufficiently appears in the following extracts from the
opinion:

"The object of the city might very well be supposed to have been attained
by the selection of the city as a terminus of the railroad, the construction
and establishment there of its offices, its depot, its car manufactory and other
machinery, since there was hardly any ground to suppose that the railroad
company would ever have inducements enough to justify it in removing aJ
these things to another place. .. ,. .. It appears to us, so far from this,
that the contract on the part of the railroad company is satisfied and per
formed when it establishes and keeps a depot, and sets in operation car
works and machine shops, and keeps them going for eight years, and until
the interests of the railroad company and the public demand the removal
of some or all of those sUbjects of the contract to some other place. This
was the establishment at that point of the things contracted for'in the agree
ment. It was the fair meaning of the words 'permanent establishment,' as
there was no intention at the time of removing or abandoning them. The
word 'permanent' does not mean forever, or lasting forever, or existing for
ever. The language used is to be considered according to its nature and its
relation to the subject matter of the contract, and we think that these things
were permanently established by the railway company at Marshall."

There is here no discussion of the right of the railway company to ter
minate an existing contract, but a decision by the court that the contract
in question must be considered as having been sufficiently performed by
the railroad company, by the location and maintenance of its office and
shops, with no present purpose otherwise than permanently to maintain
them. It is clear that the grounds of this decision differ materially
from those upon which the present case must be determined.

On the whole, we are of opinion that the relations created between
the parties by the agreement in question, were not merely personal, as
in cases of partnership, agency, master and servant, and the like, but
that rights in property and the user thereof, rights in the nature of an
easement, were conferred upon the appellant, and that no right in the
appellee to revoke or determine the same, in tlle absence of express stip
ulation to that effect, is to be inferred from the silence of the contract
in that respect, or from its terms, purpose, or inherent nature.

This brings us to the other main contention of the appellee, to wit,
that this is not such a contract as will be enforced specifically, because,
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as alleged, first, the contract was intended to create a monopoly, and is
therefore illegal and void." In support of this contention, the appellee
refers to the eighth paragraph of the agreement of 1856, which is as
follows:

"8th. The said Railroad Company is not to allow any other telegraph com
pany or individual to build or operate a line of telegraph on or along its said
railroad, or any part thereof."

This stipulation of the contract was undoubtedly valid, when made.
But it is contended, that the act of Congress, entitled "An act to aid in
the construction of telegraph lines," etc., passed 10 years thereafter,
struck the stipulation with nullity, by providing that any telegraph com
pany, then or thereafter organized under the laws of any state, which
shall have accepted the provisions of the act, shall have the right to
construct, maintain and operate lines of telegraph over and along any
of the military or post routes of the United States, which have been
or may hereafter be declared such by act of Congress. Undoubtedly,
the act of Congress renders nugatory the restraint imposed upon the
railroad company by the 8th paragraph of the contract referred to. It
does not follow, however, as contended by appellee, that the invalidity
of this eighth paragraph, after 1866, strikes also with invalidity the oth-'
er provisions of the contract made 10 years prior to the passage of the
act referred to. It does not constitute the main consideration of the
contract. It has never, during the long period of the existence of this
contract, been sought to be enforced, nor is it sought to be enforced
now. Neither the Postal Telegraph Company, nor any other telegraph
company has been made a party to this suit. No prayer in the bill asks
for any relief against any other telegraph company, or that any other
telegraph company should be prevented from construcfg, maintaining
or operating lines of telegraph over or along the railroad of the defend
ant. All it asks, is that it, the Western Union Telegraph Company,
shall not be disturbed in the possession of its right of way over and
along said railroad, and in the possession of its offices and equipment,
as secured to it by contract.

It is perfectly well settled, that where one provision in a contract,
which does not constitute its main or essential feature or purpose, is void
for illegality, or otherwise, but is clearly separable and severable from
the other parts which are relied upon, such other parts are not affected
by the invalid provision, and may be enforced as if no such provision
had been incorporated in the contract. The case of the U. S. v. The
Union Pacific Railway Co., supra, relied upon by counsel for appellee to
support the contention, that the whole contract between plaintiff and de
fendant is invalid, by reason of paragraph 8 thereof being in contra
vention of the act of Congress, is not inconsistent with the views just
enunciated. The suit in that case proceeded on the ground that the
Union Pacific Railway Company was conducting its business under
certain contracts and agreements with the Western Union Telegraph
Company, that were not only repugnant to the provisions of the act
of Congress, of 1888, but were inconsistent with the rights of the
United States. The relief given was a decree, annulling these contracts
and agreements and compelling the railway company to maintain and
operate telegraph lines on its roadways, as required by the act. The
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first section thereof provides, that all railroad companies to which the
United States have granted any subsidy, etc., and which, by the acts in
corporating them, were required to construct, maintain, or operate tele
graph lines, "shall forthwith and henceforward, by and through thei.r
own respective officers and employes, maintain and operate, for railroad,
governmental, commercial and all other purposes, telegraph lines, and
execute by tnemselves alone all the telegraph franchises conferred upon
them and obligations assumed by them under the acts making the grants,
as aforesaid." The case is a long one, and the facts complicated. In
regard to the contract of July I, 1881, between defendant and the
Western Union Telegraph Company, Mr. Justice Harlan, delivering
the opinion of the court, uses this language:

"But that agreement is illegal, not simply to the extent that it assumes to
give to the Western Union Telegraph Company exclusive rights and advan
tages in respect of the use of the way of the railroad company fill' telegraph
business; but it is also illegal, because, in effect, it transfers to the Western
Union Telegraph Company a telegraphic franchise granted it by the govern
ment of the United States. The duty to maintain and operate a telegraph
line between the points specified in the Act of 1862 was committed by Con
gress to certain corporations which it named, and neither they, nor any cor
poration into which they were merged, could, without the consent of Congress,
invest a state corporation with exclusive telegraphic privileges on the line
of the roads it then owned or thereafter acquired. The United States was
not bound to look to the Western Union Telegraph Company for the discharge
of the duties, the performance of which, in consideration of the aid received
from the Government, the Union Pacific Railroad Company, and other named
companies, undertook to discharge, for the benefit of the United States and
of the public. No agreement with the telegraph company, to which the assent
of the government was not given, could take from the railroad company its
right at any time, to itself maintain and operate the telegraph line required
by the act of 1862 for the use of the government and of the public, nor im
vair' the power of Congress to require the performance by the railroad com
pany itself of the duties imposed by that act."

\Ve have quoted at length this passage from the opinion of the court
in this case, because it is thereby abundantly apparent why the court
held that those illegal provisions of the contract were its very meat and
,~ssence-the essential part of the agreement, and therefore struck the
whole contract with invaliditv.

As another reason why this contract will not be enforced specifically,
it is alleged that it calls for continuing contributions of money and prop
erty, and exercise of judgment and skill, and no decree that could be
entered by the court would be final. This contention is much insisted
upon, and requires careful consideration. A prayer for a specific per
formance always appeals largely to the discretion of the court whose
jurisdiction is invoked. In the exercise of this discretion, courts have,
it is true, in many cases declined to enforce a contract, whose provi
sions are multifarious, and whose obligations are continuing, so that a
final decree cannot be made, which will end the matter, but will require
constant supervision and supplemental proceedings to enforce the per
formance of constantly recurrine- duties. Each case, however, must
depend upon its own circumstances.

The case of Marble Co. v. Ripley, 10 Wall. 339, 19 L. Ed. 955, cited
by appellee in support of its contention, illustrates very well the princi
ple upon which courts will exercise their discretion in refusing a decree
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for specific performance. That was a case where one owner of a quar
ry conveyed the quarry lands to his co-owners, reserving a right in .the
grantor to enter and keep possession, and take the marble himself, if
grantees did not furnish marble of a certain kind and under certain
conditions named in the contract. The court said, that the specific per
formance of a contract will not be decreed, where the duties to be fulfill
ed by the grantee are continuous, and involve the exercise of skill, per
sonal labor, and cultivated judgment, as e. g., to deliver marble of cer
tain kinds and in blocks of a kind that the court is incapable of deter
mining whether they accord with the contract, or no. There were other
reasons given by the court for refusing a decree for specific perform
ance, such as a want of mutuality in the contract, and that there existed
a complete remedy at law. But the reason first given, that the duties
to be specifically performed were not only continuous but involved the
exercise of skill, personal labor and cultivated judgment, sufficiently
indicate the line of demarcation between such continuous duties as
can be, and such as cannot be, the subject of a decree for a specific per
formance. The use of individual skill, the performance of personal
labor, or the exercise of a cultivated judgment, are matters clearly
beyond the reach of a judicial decree, and cannot be efficiently compelled
by a mandatory process.

So also, the case of Port Clinton R. R. Co. v. Cleveland & Toledo
Ry. Co., 13 Ohio St. 544, which was, as stated by appellee, an action for
specific performance of a contract to operate a railway. We can well
understand, upon the principle laid down in the case of Marble Co. v.
Ripley, why the decree was refused in this case.

The case of Texas & Pacific Ry. Co. v. Marshall, supra, is much
relied upon as to this point also. This, as we have seen, was an action
to compel the Texas & Pacific Railway Company to maintain its offices
and shops in the city of Marshall, under a contract to that effect. Mr.
Justice Miller, having already decided that the contract did not require
a perpetual maintenance of the shops and offices in the town of Marshall,
and that it had been substantially performed by the railway company,
proceeds to decide that, even if the contract were to be otherwise con
strued, it is not one to be enforced in equity, and, founding his opinion
upon the decision of Marble Co. v. Ripley, says:

"If the court had rendered a decree, restoring ail the offices and mackinery
and appurtenances of the road, which have been removed from Marshall to
other places, it must necessarily superintend the execution of this decree.
It must be making constant inquiry as to whether everyone of the subjects
of the contract which have been removed has been restored. It must con
sider whether this has been done perfectly and in good faith, or only in an
evasive manner. It must be liable to perpetuai calls in the future for like
enforcement of the contract, and it assumes, in this way, an endless duty,
inappropriate to the functions of the court, which is as ill calculated to do
this 'as it is to supervise and enforce a contract for building a house or build
ing a railroad, both of which have in this country been deciared to be out
side of its proper functions, and not within its powers of specific perform
ance."

So also, it has been held in the cases cited by the appellee, that a con
tract to build a railroad will not be specifically enforced in equity, be
cause there cannot be one decree made which would end the matter, but
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that it would necessarily require various supplemental proceedings.
We do not see that any of the cases cited in behalf of this contention
by the appellee, are applicable to the case in hand. The specific per
formance which is sought here, is that the defendant should observe
the contract under which both parties have lived for nearly half a
century, by not interfering with complainant's rights under said con
tract, and by not compelling complainant to remove its wires and dis
mantle its offices along the line of defendant's road. It thus appears
that specific performance, in the proper sense of those terms, is not the
main relief sought by the bill. The prayer which, if granted, will be op
erative and efficient to give to complainant the remedy it demands and
requires in this case, is the injunctive process of the court. It asks that
the defendant company may be enjoined from interfering with the lo
cation, construction, maintenance and operation of complainant's said
lines of telegraph, under and in accordance with the provisions of said
contract, upon the roadway or right of way of the said defendant. So
that, when the court has determined that the contractual relations which
have existed so long between the parties, are not determinable merely
at the will of the defendant, it means nothing more than that those re
lations shall continue as they have heretofore existed. Such a determi
nation does not involve any change in the present situation. Nothing is
required to be done by either complainant or defendant, other than
they have been doing for nearly half a century, and are still continuing
to do. It does not require, as in the case of Texas & Pacific Ry. v.
Marshall, that exten~iveworkshops and office buildings should be moved
from one location to ailother and distant one. It does not require the
defendant to build or operate a railroad, or even to build or operate a
telegraph line. All that is required, is that the status quo should be
preserved, and the complainant not interfered with. Injunctive relief
is the principal, if not the only, relief required. If, however, after a de
cree giving such relief, difficulties should develop in the relations here
tofore existing under the contract, such difficulties may be dealt with
as they arise. \Ve are not to assume that the mandate of the court
will not be respected and obeyed, or that there will be any real difficulty
in simply maintaining the old-time and existing relations between com
plainant and defendant.

A number of cases have been cited by the appellant, which maintain
to the fullest extent the views we have here expressed. Without intend
ing to discuss them at length, we will refer briefly to the case of Joy v.
St. Louis (C. C.) 29 Fed. 546. A railroad company claimed, under cer
tain contracts, a right to the use of the terminal facilities of another rail
road company, for the use of its trains. The provisions of the contract
were many and complicated. A bill was filed for specific performance.
The case was tried before Judge Brewer, then Circuit Judge, who en
tered a decree in accordance with the prayer of the bill. In the course
of his opinion, he says:

"I see no satisfactory reason why courts may not also hold sufficient and
valid a mere contract for the right, and, determining the right, also settle
and prescribe the terms of the use. It is true, that such a decree cannot be
executed by the performance of a single act. It is continuous in its opera
tion. It requires the constant exercise of judgment and skill by the officers
of the corporation defendant; and, therefore, in a qualified sense, it may be
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true that the case never is euded, but remains a permanent case in the court,
performance of whose decrees may be the subject of repeated inquiry by pl'O
ceedings in the nature of contempt. * * * So, when a decree passes in a
case of this kind, it remains 'as a permanent determination of the respective
rights .of the parties, subject only to the further right of either party to apply
for a modification UpOll any changed condition of affairs."

An appeal was taken to the Supreme Court of the United States, and
the decree of the Circuit Court was unanimously affirmed. In delivering
the opinion of the Supreme Court, Mr. Justice Blatchford says:

"In the present case, it is urged that the court will be called upon to deter
mine, from time to time, what are reasonable regulations to be made by the
Wabash Company for the running of trains upon its tracks by the Colorado
Company. But this is no more than a court of equity is called· upon to do,
whenever it takes charge of the running of a railroad by means of a receiver.
Irrespective of this, the decree is complete in itself and disposes of the con
troversy; and it is not unusual for a court of equity to take supplemental
proceedings to carry out its decree and make it effective under altered cir
cumstances."

See, also, Chicago, R. 1. & Pac. Ry. Co. v. Union Pac. Ry. Co. (C.
C.) 47 Fed. IS; Franklin Tel. Co. v. Harrison, supra; \Volverhampton
& WalsaII Ry. Co. v. London & N. W. Ry. Co., L. R. 16 Eq. Cas. 343;
Greene v. West Cheshire Ry. Co., L. R. 13 Eq. Cas. 44; P. P. & C. 1.
R. R. Co. v. C. 1. & B. R. R. Co., 144 N. Y. 152, 39 N. E. 17, 26 L.
R. A. 610.

It must be borne in mind, that the demurrer brings before us only
the case as made by the allegations of the bill. These set out the writ
ten contract, its parol modifications, the circumstances attending the
making thereof, the situation of the parties, and the full performance on
both sides of its covenants and stipulations during a period of nearly
So years. There is no suggestion as to any changed conditions, impos
ing hardship upon the defendant in the continuance of those contractu
al relations, or of a situation which would make it intolerable for the
railroad company to continue the contract. Neither in the notice of
June 2, 1902, expressing the desire and intention of the railroad com
pany to tenninate the contract, nor in the correspondence between the
parties, which ensued thereafter, was there any reason given by the rail
road company for its action in the premises. It simply asserted its
right under the contract to terminate it at will. The averment, that at
different times, by the consent and acquiescence of both parties, the
scope of the contract was enlarged, and modifications of its terms agreed
to, affords ground for the inference of a renewed and continuing satis
faction on the part of the defendant with the established contractual re
lations. It was open to defendant, if it were dissatisfied with the con
tract, to refuse modification or change therein, and thus possibly have
compelled an abandonment of the same by the telegraph company. All
such matters, however, are at this stage of the case matters of conjec
ture. \Ve must now decide the equities of the case upon the allegations
of the amended bill.

We do not think that the act of Congress, of July 24, 1866 (14 Stat.
221), has any bearing on the situation in which the complainant finds
itself, but, in view of the opinion hereinbefore expressed, it is unneces
sary to discuss the contention of complainant in this behalf.
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For the reasons h~reinbefore given, the decree of the Circuit Court is
hereby reversed, and the cause is remanded to that court for further
proceedings in accordance with this opinion.

THE SURPRI~E.

ROBINSON et aI. v. WHITCOMB.

(Circuit Court of Appeals, First Circuit. March 29, 1904.)

No. 495.

1. MARITIME LIENS-SUPPLIES-DISTINCTION BETWEEN CASES WHERE SUP
PLIES WERE ORDERED BY OWNER AND WHERE BY MASTER.

The rule restated that there is a broad difference, in the facts necessary
to create a lien for repairs or supplies furnished to a vessel in a foreign
port, between repairs or supplies ordered by the master, in which case.
their necessity being shown, everything else is presumed in favor of a
lien; but, when they are ordered by the owner, whether registered
or pro hac Vice, while there may be an agreed lien under the modern
American rule, there is no presumption in its favor.

2. SAME-SUPPLIES ORDERED BY MASTER-NEClj:SSITY OF CONSULTING OWNER.
Where supplies furnished a vessel in a foreign port on the order of the

master are such as are used in the ordinary navigation of the vessel.
the necessity for which must have been known to the owner, there is not
the same necessity of consulting the owner as where extraordinary ex
penditures are required.

S. SAYE-DEMISED VESSEL-CONDITIONS OF CHARTER.
It is immaterial, to the right to a lien for ordinary supplies furnished

on the order of the master of a vessel being navigated by a charterer,
whether or not there is a formal charter party expressly providing that
the charterer shall make all disbursements and protect the vessel from
liens, since that is an implied condition of every such charter.

4. SAME-AUTHORITY OF MASTER.
The master of a vessel, although she is being navigated by a charterer

who is bound to make all disbursements and to protect the vessel
from liens, has authority, as representing, not only the owner and char
terer, but also the crew and passengers and cargo, to procure the
necessary wharfage at ports other than the home port, and also such pro
visions and other supplies as are necessary for immediate or every
day use in the navigation of the vessel. Those furnishing such wharfage
or supplies on the credit of the vessel are entitled to a lien therefor;
and it is immaterial whether or not they knew of the charter or its con
ditions, it being a presumption of law, from consideration of the con
venience and necessities of commerce, that the owners consented that the
ordinary requisites of the voyage should be obtained on the credit of the
vessel.

Appeal from the District Court of the United States for the Dis-
trict of Massachusetts.

Benjamin Thompson (Alvah L. Stimson, on the brief), for appellants.
Walter Bates Farr (M. F. Dickinson, on the brief), for appellee.
Before COLT and PUTNAM, Circuit Judges, and ALDRICH, Dis-

trict Judge.

~r 1. ~laritime liens for supplies and services, see note to The George Du
mois, 15 C. C. A. 679.
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PUTNAM, Cirdtit Judge. This is an appeal agairtst a decree of the
District Court fat' the District of Massachusetts, taken by two joint
libelants of the steamer Surprise, owned and registered at the port of
Boston, in the state of Massachusetts. One libelant, Robinson, alleges
that he was engaged in the general grocery and provision business at
Portland, in the state of Maine, and that, on sundry days, which he
names, in August and September, 1902, the Surprise, being then in the
port of Portland, and standing in need of supplies to enable her to con
tinue the prosecution of her business, he, on the orders of her steward,
furnished her the same, amounting, in the whole, to $732.68. He
further alleges that the supplies were delivered on the credit of the
steamship; but he does not allege that she was withotlt funds, or that
there was any necessity for pledging her credit, or that he was entitled
to an admiralty lien on account of the premises.

The other libelant is a corporation known as "The Proprietors of
Union Wharf." It alleges that it is the owner of Union Wharf, at
Portland; that the wharf is specially arranged for the landing of
passengers and freight; and that, between September II and September
26, 1902, the Surprise, while making regular passages between Port
land and Boston, was needing the use of a wharf and dockage in order
to land and receive her passengers and freight, and to enable her to
continue the prosecution of her business. It is further alleged that
The Proprietors furnished this wharfage and dockage "at the special
request of the agent of said steamship and upon her credit," for which
is claimed $73.33. The same defects exist with reference to allegations
of lack of funds, necessity of credit, and right to a lien. The defense,
however, as to both libelants, seems not to have noticed these omissions.
Neither does the defense make any claim on account of the use of the
word "agent," without further defining; and the case does not come
down to such close issues that we require to dwell on these peculiarities.

The Surprise was under charter, and the appellee, who is the claimant
of the steamer and her registered owner, apparently relies on the
theory that The Kate, 164 U. S. 458,17 Sup. Ct. 135, 41 L. Ed. 512, and
The Valencia, 165 U. S. 264, 17 Sup. Ct. 323, 41 L. Ed. 710, apply,
although, as we have explained heretofore, The Kate and The Valencia
have no relation to dealings with a master. We have also explained
that, with dealings such as occurred in this case, although not done per
sonally by the master, being, nevertheless, under his eye, and relating
to the usual minor incidents of a maritime voyage, the legal effect is
the same as though they had involved his personal acts. In The Kate
there was a continuous current account between the proprietors of a
line of steamers and the furnishers of coal, the bargain having been
made at the principal office of the furnishers, and under such circum
stances that the case might well have been put on the ground that there
never was any expectation of holding the vessel; .so that it was, in
substance, like Cuddy v. Clement, decided by us and reported in two
opinions, one passed down on January 16, 1902 (1I3 Fed. 454, 51 C. C.
A. 288), and one passed down on April 10, 1902 (lIS Fed. 3°1, 53
C. C. A. 94). However this may have been, the court in the later case,
The Valencia, is carefulto say at page 265, 164 U. S., page 323, 17 Sup.
Ct., 41 L. Ed. 710, that none of the coal there in controversy was deliv-
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ered by the order of the master, or by his procurement, or with his
consent. On the other hand, in The Philadelphia, 75 Fed. 684, 686,
21 C. C. A. 501, 503, we said:

"The supplies were delivered to the steamers libeled, at their respective
wharfs at their ports of touch, on their round trips, in small quantities, as
needed for daily use, in the presence of the masters of the respective steam
ers, and while they were in control of them, and in the absence of both their
owner and their charterers. Therefore the transactions were in the usual
course of business by which ordinary supplies are commonly furnished to
vessels by the order of the master, and away from the port where the own
ers reside. It would be intolerable, and entirely contrary to the practice
of the courts, to hold that persons furnishing vessels such supplies in small
quantities, to meet the requirements of the law for effectuating a lien, must
prove express orders by the master. It is prima facie sufficient in such cases
that the supplies are of the character which we have described, and come
aboard under such eircumstances that the master can properly be assumed
to acquiesce in their purchase and reception; and this, without reference
to whether or not the immediate orders for them came from some person
occupying a subordinate position.

"The supplies having thus been furnished under such circumstances that
we ought to presume that they were obtained on the express or implied or·
del'S of the master, the parties furnishing them were also entitled, at the
time the supplies were furnished, to the benefit of the same presumption;
and, if the owner of either steamer would rebut the case as thus made. he
must show that the orders came from the charterers themselves, and that
the parties furnishing the supplies knew that they so came, and thus knew
that the course of business was other than that apparent on the face of the
transactions, and other than that which they had a right to presume it to
be. The record fails to furnish any proof of this character."

In The Iris, 100 Fed. 104, 106, 1°7,40 C. C. A. 3°1, 303, 304, we said:
"By the maritime law, no lien for supplies or labor furnished a vessel is

presumed to arise on a contract made by the owner, and proof is required
that the minds of the parties to the contract met on a common understanding
that such a lien should be created. Neither is it sufficient that the party
who furnished the labor or supplies gave credit, so far as his own intentions
were concerned, to the vessel, or would not have furnished them except on
the belief that he was acquiring a lien for them. In this respect the status
is different from what it is with reference to liens for labor and supplies
furnished a vessel on the order of her master. This general rule is stated
in 'l'he Sf. Jago de Cuba, 9 Wheat. 409, 417, 6 L. Ed. 122; Thomas v. Osborn,
19 How. 22, 29, 40, 43, 15 L. Ed. 534; The Grapeshot, 9 Wall. 129, 136, 137.
19 L. Ed. 651; The Kalorama, 10 Wall. 204, 214, 215, 19 L. Ed. 941; Th,~

Emily B. Souder, 17 Wall. 666, 671, 21 L. Ed. 683; and 'I.'he Stroma, decided
by the Circuit Court of Appeals for the Second Circuit, and reported in 53
Fed. 281, 283, 3 C. C. A. 530. It is expressly stated to the same effect in
The Valencia, 165 U. S. 264, 270, 271, 17 Sup. Ct. 323, 41 L. Ed. 710.

"This distinction has been emphasized with regard to alleged liens for sup
plies furnished on the order of the charterers of a vessel, especially where
there was no apparent necessity for pledging her credit. The Kate, 164 U.
S. 458, 17 Sup. Ct. 135, 41 L. Ed. 512; The Valencia, 165 U. S., at page 271,
17 Sup. Ct. 325, 41 L. Ed. 710; and The Samuel Marshal, decided by the
Circuit Court of Appeals for the Sixth Circuit, reported in 54 Fed. 396, 4
C. C. A. 385, and cited in The Valencia, 165 U. S., at pages 271, 272, 17 Sup. Ct.
325, 41 L. Ed. 710. In The Philadelphia and The Baltimore, 75 Fed. 684, 21
C. C. A. 501, decided by the Circuit Court of Appeals for the First Circuit,
where it was maintained that the facts were similar to those in The Kate

{

' nd The Valencia, the question which arose in those cases was laid aside,
ecause the court found that the supplies were obtained under such circum
tances that they were to be held as furnished in a foreign port on the 01'
ers of the master, thus bringing the circumstances within The Patapsco,
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13 Wall. 329, 20 L. Ed. 696, and within the supposed hypothetical case stated
in The Kate, 164 U. S., atpages 470, 471, 17 Sup. Ct. 140, 41 L. Ed. 512. In
respect to this entire subject-matter, there is a distinction recognized through
out between supplies on the one hand, and seamen's wages and contracts of
affreightment on the other, as to which liens presumptively arise."

In Cuddy v. Clement, II3 Fed. 454, 461, 462, 51 C. C. A. 288, 295,
296, we said:
, "The rule that an owner of a vessel, who is not also the master, may cre
ate an implied lien on her for supplies, is a modern one, confined to the
United States, and not a part of the maritime law. This is historically well
known, and it is, also, stated by so eminent an authority as Flanders on
:\laritime Law, § 241. Mr. Flanders understood this proposition to be sUjJ
ported by the opinion of Mr. Justice Johnson in The St. Jago de Cuba, 9
Wheat. 409, 4Hl, 6 L. Ed. 122. The fact that the owner may hypothecate it

vessel by an implied lien, without bottomry, must be regarded as established
in the United States by The Grapeshot, 9 Wall, 129, 19 L. Ed. 651, The Guy,
9 Wall. 758,19 L. Ed. 710, and The Kalorama, 10 Wall. 204, 214, 19 L. Ed.
941. 'l'he rule has been recognized in other cases, but it originated with
those to which we have referred. It happens that, as the rule was developed,
no proper distinctions or limitations have been given concerning it, except
those explained by the extracts we have made from 'l'he Iris, and there shown
to have been fully sustained by the Supreme Court.

"In the case of supplies and repairs ordered by a master in a foreign port,
their necessity being shown, everything else is presumed prima facie in favor
of a lien, and the burden is thrown on whomsoever disputes its validity;
but, with reference to supplies ordered by the owner, it is difficult to say
what the presumptions are, At one stage of the maritime law, it seems to
have been understood that the owner might bottomry a vessel, under cir
cumstances which would make the bottomry valid although there were no
maritime necessity therefor. J3'landers on Maritime Law, § 251. If such
were the law, it might follow that, by a clear understanding, the owner might
in like manner impress the vessel with an implied lien although there were
no maritime necessity therefor. On that hypothesis, there could be no in
quiry, when repairs or supplies are ordered by the owner, whether a credit
to the vessel was requisite. The true rule, hO"'ever, undoubtedly is, with
reference to implied liens created by the owner, as well as to express liens
created by him, in the form of bottomry or respondentia, that there must be
a maritime necessity. This implies both a need of repairs, or supplies, and
a reasonable impracticability of obtaining tile same on the credit of the
owner. The law is thus stated in the last edition of Abbott's Law of Mer
cllant Shipping (London, 1892) 165. In 'l'he Kalorama, 10 Wall., at page 214,
19 L. Ed. 941, this is also implied by the observation that 'undoubtedly, the
presence of the owner defeats the implied authority of the master; but the
presence of the owner would not destro:IT sucll credit as is necessary to fur
nish food to the mariners, and save the vessel and cargo from the perils of
the seas.'"

We thus distinguished fully and definitely between cases like The
Kate and The Valencia, where goods are ordered by the owner pro hac
vice, and cases like those at bar, where the orders are by the master,
either in fact or in theory of law. vVe also enforced the proposition
that the lien for supplies obtained on the order of the owner, whether
registered or pro hac vice, is of modern growth, peculiar to the United
States, and is not supported by presumptions; while, with reference to
supplies obtained under the circumstances stated in The Philadelphia
and in the case at bar, it appearing that apparently what was obtained
was reasonably needed by the vessel, all the presumptions are supplied
by the law, and the burden of neg5ltiving them rests on the claimant of
the vessel.
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In addition to the cases referred to in our prior opinions with regard
to the presumptions in favor of merchants who supply vessels on the
orders of the masters, we may well cite The Lulu, 10 Wall. 192 , 197,
19 L. Ed. 906, where we believe they were first stated by the Supreme
Court as now thoroughly understood. It is there said:

"Contracts for repairs and supplies, under such circumstances, may be
made by the master to enable the vessel to proceed on her voyage, and if the
repairs and supplies were ne~essary for that purpose, and were made and
furnished to a foreign vessel or to a vessel of the United States in a port
other than a port of the state where the vessel belongs, the prima facie pre
sumption is that the repairs and supplies were made and furnished on the
credit of the vessel unless the contrary appears from the evidence in the
case."

\Ve wish, also, before taking up the detailed facts on this appeal, to
lay aside another element. What were furnished by these libelants
were hand to mouth necessities, and of such a character that, according
to the course of maritime affairs, and according to maritime ordinary
conditions requiring instant action, the law does not always insist that
the owners, either pro hac vice or registered, should be first consulted.
The case in that respect comes within the observation in the Eliza Lines
Ie. C.) 61 Fed. 308, 317, affirmed by the Circuit Court of Appeals, 114
F cd. 307, 52 C. C. A. 195, referring to a bottomry bond, as follows:

"There is not a syllable in the record impeaching the transaction, except
it is the testimony of Andreasen that he failed to communicate with his own
ers in advance. In this case this omission was immaterial. The amount
taken up was moderate, at a fair rate of maritime interest, and covered only
the ordinary port disbursements. The transaction was touching the ordi
nary course of the management of the vessel, with reference to particulars
which the owners foresaw, and could easily have provided for otherwise, if
they had so desired. The cases familiar in the decisions arose from unfore
seen disasters, involving large amounts at remote points, where the lenders
of money were few, and could make their own terms, and all under circum
stances which the owners could not anticipate or provide for. It is this class
which the courts have considered when laying down so strictly the rules
requiring prior communication with owners."

In all the particulars named, this appeal is parallel to The Eliza
Lines, especially with respect to the fact that the transactions were in
the ordinary course of the navigation of the vessel, and to the fact that
they concerned particulars which the owners of the Surprise foresaw
must be provided for. Therefore, we have no occasion to comment
upon, 01' lay down any rules with reference to, circumstances involving
unusual expenditures, and with regard to which there would be ample
opportunity to consult the owners in the ordinary manner. What, in
such event, would be required, in view especially of the fact that the
Surprise was a chartered vessel, is not now relevant.

\Ve should also observe that much has been made of the fact that,
in The Kate and The Valencia, there were formal charter parties which
expressly provided that each charterer should disburse the vessel for
ordinary current expenses, and pro:ect her from all liens on account
thereof. There seems to be an impression that there was something in
this fact of special importance; and it has apparently appealed to the
legal imagination. It was, however, absolutely immaterial, because, on
every charter of the hull of a vessel, the substantial relations of the par-
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ties are the same as those specially provided in The Kate and The
Valencia. The charter is bound to disburse the vessel and protect her
from liens, and impliedly agrees to do so, an agreement as effectual
in law as an express one. Moreover, so far as concerns knowledge on
the part of a merchant of a charter party or its terms, or the duty arising
on a merchant to inquire, there is no essential distinction; because, if
a merchant knows that the hull is chartered, though orally and inform
ally, he knows as a matter of course, and must be held to know, that
the usual obligations pro and can exist; and he could know no more if
the whole was expressed in a formal instrument. We emphasize this
fact because all the decisions we will hereafter cite relating to vessels
where the hull was chartered, bear on The Kate and The Valencia, re
gardless of the fact whether there was a formal charter, or only an oral
one without any express statement of the terms thereof.

Corning to the merits of the appeal, it will be found that, for each
libelant, it is disposed of by The Philadelphia, except only so far as a
distinction can be made, if one can be, arising from the fact that in The
Philadelphia it did not appear that the merchant knew, or ought to have
known, that there was a charter, while, at bar, the claimant of the
steamer insists that the libelants were expressly informed of the charter
and its terms, or were put on notice in reference thereto. The con
clusion which we reach will concede that additional element.

The Surprise was engaged in making regular voyages between Boston
and Portland, her home port being Boston, as we have already said.
She was running as an ordinary steam packet, carrying passengers and
freight, and the frequency of her voyages is plain from the fact that,
during the period over which the demands in issue extend, she was at
Portland on the 25th, 27th, and 29th days of August, and the 1St, 3d,
5th, 8th, 10th, 12th, 15th, 17th, 19th, 22d, 24th, and 26th days of Sep
tember. The claim of The Proprietors of Union vVharf is a small
one, and only a very few dollars for each dockage. The record fails
to bring up to us a convenient statement of the details of Robinson's
claim. The amounts must have been moderate for each particular land
ing. The record covers, however, three formal requisitions for sup
plies, apparently filled out on printed blanks framed for that purpose.
They were signed by the steward of the Surprise, and began as follows:

"Please deliver to S. S. Surprise the following articles, and send bill for
the same to us."

The "us" is not responded to except as appears from the signature to
which we have already referred, namely: "E. Thompson, Steward."
The requisitions cover fresh meats, fresh vegetables, fish, clams, butter,
brooms, tacks, tomato ketchup, soap, olive oil, sulphuric acid, toilet
paper, coarse salt, articles as necessary at local points for steamships en
gaged in the business in which the Surprise was engaged, and as imme
diately consumable, as would be daily supplies of water, hay and grain
for a horse during a long drive. They are all in the class, and fur
nished under such circumstances, as to which the law necessarily favors
presumptions of a just credit to the vessel, so far as possible for such
presumptions to exist.

It is claimed that Robinson did not intend to credit the Surprise, but
that he relied solely on one or more of the charterers. The claimant
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offered some evidence to that end. This proposition, however, is not
sustained. The requisitions which were the foundation of the transac
tions contained no direction to charge the supplies to any individual,
but only an order for delivery to the "S. S. Surprise." They effectual·
1y laid the basis for credit to the steamer. The matter is made positive.
because, when Mr. Robinson testified, he produced his original book
of entries, that is, his order book, and stated, with the book before him,
that the original charges were to the steamer.

The steward testified to some preliminary conversations with Rob
inson, but not to enough to establish any formal or fixed contract for
supplies during the season, or a portion of it, or even any informal ar
rangement for the account current. The conversations left the parties
without any obligations on one side or the other; so that, aside from an
expression on the one part, not binding, of a disposition to purchase of
Robinson, and, also, an expression on the other part, not binding, of
a willingness to give credit if the steamer needed it, the subsequent pur
chases were taken up as for supplies from hand to mouth in an inter
mediate port in the same way as in The Philadelphia, 75 Fed. 684, 21
C. C. A. 501, already cited. Therefore, we have an ordinary case of
minor supplies furnished to a vessel in a foreign port, of the class of
which she had immediate need, and a large part of which she could
not take up conveniently except at the place where needed; a case with
circumstances under which, prior to The Kate and The Valencia, no
admiralty court ever refused a lien, unless the owners showed that there
was no necessity for credit to the vessel, and that the merchant knew
that fact, or had very good reason to know it, or was in some way
clearly put on inquiry. Moreover, according to the universal practice
of the admiralty courts prior to the decisions referred to, such liens
have uniformly been sustained, at least since Thomas V. Osborn, 19
How. 22, IS L. Ed. 534, decided at the December term, 1856, without
regard to any question whether the vessel was navigated by her regis
tered owner or by charterers.

Referring again to the claim of The Proprietors of Union Wharf,
nothing could be more contrary to the spirit of the maritime law, the
great purpose of which is to enable vessels to plow the sea and perform
their voyages, than the suggestion that a steamship, arriving from an
Atlantic voyage, long or short, with passengers and freight, or either,
should lie in the stream pending investigation by the owners of a dock
or wharf as to the terms of her charter party, or pending communica
tions with her charterers or owners at a port more or less distant. Ac
cording to the general mercantile practice, wharfage, pilotage, wages
to crew, the cost of discharging, and other necessary minor inward
expenses, are furnished or disbursed without hesitation, relying in part,
of course, on their being made good from the inward freight when col
lected. If not so made good from the inward freight, they retain
their liens, being presumed to have been furnished on the credit of the
vessel as well as on the reliance of payment from freight. The same
presumption applies with regard to prompt fresh provisioning on ar
rival, which was included in what was sold by Robinson. Except in
the case of shipowners of wealth, who maintain bankers' accounts at
important points throughout the worlCl, the usual course is to thus dis-



880 129 FEDERAl, REPORTER.

burse and supply the immediate wants of a ship on arrival, relying
partly on the inward freight, but always on the credit of the vessel.
For us to sustain the conclusion of the District Court in this case would
be to reverse the continuous course of the admiralty courts, recogniz
ing this universal commercial practice, and based on it.

The position of the owner of the Surprise on this appeal overlooks
two crucial propositions: First, it is in line with the confused thought
which exists to a considerable extent, that the maritime law runs parallel
with the rules of the common law as to the relations of master and serv
ant. The maritime law is not based on the common law, and, while at
certain points it touches it, at other points it does not. It is unsafe
to reason to it from the common law. Second, it overlooks the fact
that the master of a ship represents, not only her owners, but also her
passengers, cargo and crew; so that, whatever stipulations may be
made between owners and charterers, the ordinary maritime necessities
for which the master must provide as the common agent, overrule them.
This fact is everywhere recognized with regard to sailors' wages; and
it would also be conceded with reference to repairs to a ship laden with
cargo or passengers, or both, in marine distress in a distant port of
refuge, which, as representing all interests, the master is bound to ob
tain, even to the extent of a bottomry of the vessel. It will be conceded
that no form of stipulation on the part of the owner of a vessel who
permits her to take the seas, could prevent a lien, either in behalf of
the crew, or in behalf of merchants furnishing necessary repairs, or
funds therefor, under those circumstances. Inward pilotage, wharfage,
dockage and stevedoring, all fall into the same line, because they con
cern, not merely the vessel, but the crew, passengers and cargo; all of
which the master must protect, notwithstanding special stipulations
with charterers, whenever the owner has permitted his ship to make voy
ages. If, in these respects, there is any violation of any agreement, ex
press or implied, between owners and charterers, the owners must pro
tect themselves, as was done in the case at bar, by taking an obligation
with a surety, or by terminating the charter for a breach of the terms
thereof.

Also, bills of lading for merchandise for cargo to be transported,
or cargo received aboard without bills of lading, necessarily raise a
lien under all circumstances. The same may be said as to fresh pro
visions on arrival, which are generally absolutely necessary for the
health of the crew. Thus, sometimes, the maritime law raises a neces
sary presumption in favor of the right to pledge the credit of the vessel,
while she is being navigated with the consent of the registered owner;
while the conditions with regard to supplies of the classes furnished
by Robinson, when obtained by the authority of the master, express or
implied, under the circumstances of this case, are commonly so pressing
that they overcome the merely ordinary stipulations on the part of the
charterer that he will not burden the vessel with liens.

These propositions are not only based on fundamental rules of mari
time law, which regard above everything else the necessity of keeping
a ship active and useful, but they have always been recognized in the
United States by those learned in,that direction. The reasons therefor
are numerous, and sometimes one is stated and sometimes another.
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Judge Asher Ware, who has always been held as most learned in ad
miralty and maritime rules, in The Phebe, I VYare, 263, 267, Fed. Cas.
No. 11,064, observing upon the proposition of the claimant of a vessel
that a shipper had no lien on her because she had been let under the
parol agreement well known on our northeastern coast, under which
it is held that the vessel goes out of the employment of the owner into
the control of the master, said:

"But the argument is founded on a misconception of the true principles of
the law. This rule by which the vessel is bound in specie for the acts of the
master is not derived from the civil law [meaning thereby the civil law as
practiced in the common law courts], but has its origin in the maritime us
ages of the Middle Ages; and it Is to these usages that we must look to as
certain its true character."

Again, on page 268, I Ware, Fed. Cas. No. 11,064 he said:
"But, by the maritime usages and customs of the Middle Ages, which, hav

ing been generally adopted by merchants, silently acquired the force of a
general law, the master, who was ordinarily a part owner, was not consid
ered as properly the agent or mandatary of the other part owners, but rather
as the administrator of the property, that is, of the vessel which was en
trusted to his care and management."

Again, he said, at page 269, I Ware, Fed. Cas. No. 11,064:
"Thus, all the contracts of the master with the mariners for their wages,

with materialmen for repairs and supplies of rigging, or for provisions, or
other necessaries for the vessel, involved a tacit hypothecation of the ~hip

and freight. But he was not authorized in his character as master, and as
representing his co-owners, to bind them beyond the value of their share in
the ship and freight. * * * If the vessel was lost before the creditors
were paid, they had no remedy except against the master."

In this same line, in The China, 7 Wall. 53,68, 19 L. Ed. 67, where it
was held that the vessel may be liable in case of collision, although in
charge of a pilot which she was compelled to take, while it was subse
quently established in Homer Ramsdell Company v. La Campagnie
Generale, 182 U. S. 406, 21 Sup. Ct. 831, 45 L. Ed. 1171, that the
owners are not liable at the common law, these observations of Judge
Ware were repeated. Commenting on The China, the opinion in be
half of the court in Ralli v. Troup, 157 U. S. 386,4°3, 404, 15 Sup. Ct.
657, 663, 664, 39 L. Ed. 742, says that that decision proceeded on the
distinct practice of the maritime law, that a vessel, in whosesoever hands
she is, is considered as the wrongdoer, liable for her torts, and subject
to maritime liens for the damages arising therefrom. Judge Ware's
propositions were again repeated in Homer Ramsdell Company v. La
Campagnie Generale, 182 U. S., at page 413, 21 Sup. Ct. 834, 45 L. Ed.
1171. Further, in Thomas v. Osborn, 19 How. 22, 15 L. Ed. 534.
where the question arose as to hypothecation for repairs and supplies
by one who was both master of the vessel and charterer, having taken
her on shares in accordance with the usages of our northeastern coast
to which we have referred, the terms of the lease were described at page
26, 19 How., 15 L. Ed. 534, to the effect that the master had the entire
possession and navigation of the vessel, and that he was to victual and
man her at his own expense, although the owners were to keep her in
repair. The libel in that case related, not only to repairs, but to pro
visions, without distinguishing one from the other; and the opinion of

129 F.-56
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Mr. Justice Curtis, in behalf of the majority of the court, makes no dis
tinction in reference thereto. At page 30, 19 How., IS L. Ed. 534,
it refers to a case in which the Supreme Court held that the master may
bind the vessel to the cargo, wholly irrespective of the ownership of
the vessel; and it continues:

"And so, in this case, we think the general owners must be taken to have
consented that, if a case of necessity should arise in the course of any voy
ages which the master was carrying on for the joint. benefit of themselve;:;
and himself, he might obtain, on the credit of the vessel, such supplies and
repairs as should be needful to enable him to continue the joint adventure.
This presumption of consent by the general ovmer is entertained by the law
from the actual circumstances of the case, and from considerations of the
convenience and necessities of the commercial world."

There was a dissent in Thomas v. Osborn; but nothing therein con
travenes what was thus said. It must be admitted that what we have
cited from that opinion was mere dictum, as the case turned; but it
stated the views of Mr. Justice Curtis, who is conceded to have had a
thorough knowledge of the principles of admiralty, and of the maritime
law. So, in 1842, in The Monsoon, I Spr. 37, Fed. Cas. No. 9,716,
the entire subject-matter now before us, in the best view which can be
taken for the owner of the Surprise, was ruled against him, Judge
Sprague holding that the person who furnishes provisions to a vessel,
not in the home port, may have a lien therefor, although he knew that
the master has taken her on shares and is to victual and man her. \Ve
must bear in mind what we have already said, that the taking of vessels
on shares according to the custom of the northeastern coast operates as
a charter, and creates what is known as an ownership pro hac vice;
and we repeat that there is no distinction between an oral charter, where
the duty of provisioning the vessel arises by implication and the force
of law, and a formal charter, where the same duty is expressly stated.
At page 38, I Spr., Fed. Cas. No. 9,716, Judge Sprague said:

"In order to see whether a lien was created in this case, we must look to
the general authority of the master, and the reasons on which it is founded.
He has power to hypothecate the vessel in other than the home port for nec
essary supplies, or to create a lien upon her therefor; and this power is given
in order that he may pursue th~ voyage. It is deemed for the benefit of the
owners that such a right should exist, that the certainty of holding the ship
therefor, without the necessity of inquiring into the state of the title, or the
ability of the owners, should give the greatest facility for obtaining these
necessaries."

Then followed this observation:
"I am not aware of any case in which the state of the title has in any de

gree affected this right, and I think it would impair the usefulness of the
rule to introdnce any such modification of it. '" '" "', I shonld fear that
owners themselves would be the sufferers from any diminution of the cer
tainty of this security."

Of course, in all this, Judge Sprague had reference to supplies ob
tained under such circumstances that they were expressly or impliedly
ordered by the master in the manner we have already explained; be
cause that was the case before him, and, at that time, the subject-matter
of maritime liens given by an owner who was not acting as master was
not a familiar one to the admitalty lawyers, as we have shown in Cud
Jy v. Clement, II3 Fed. 454, 462, 51 C. C. A. 288, according to the ex-
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tract we have already made from that case. The Grapeshot, 9 Wall.
129, 19 L. Ed. 651, was not decided until more than 30 years after The
Monsoon.

So, in Flaherty v. Doane, I Low. 148, ISO, Fed. Cas. No. 4,849,
the rule of The Monsoon was restated without question. This was in
1867, and by Judge John Lowell, whose familiarity with the whole field
of the maritime law cannot be questioned. The case related to sea
men's wages, which are peculiar, so that the rule of The Monsoon was
not in question, and what Judge Lowell said in reference thereto may
be regarded as a dictum. Nevertheless, it was an unqualified expression
of a recognized authority.

The result is a restatement of several well-known rules of the mari
time law. First, the vessel, for ordinary maritime purposes, has an in
dividuality which is separate from, and superior to, all questions of
ownership or title. Second, it is for the interest of all concerned in the
vessel, whether registered owners or owners pro hac vice, that the credit
given according to the maritime law be governed by simple rules, re
garding only the leading circumstances, without the necessity of investi
gating problematical details of ownership or titles. Third, notwith
standing the details of a charter party, presumption of consent by the
registered owners that the ordinary necessities and conveniences of a
voyage should be obtained on the credit of the vessel, subject only to the
usual limitations, is entertained by the law, not only from the actual
circumstances of particular cases, but, also, as said in Thomas v. Osborn,
"from consideration of the convenience and necessities of the commer
cial world." Fourth, the master represents not only the vessel, but the
crew, passengers, and cargo, and, therefore, is conclusively authorized
to bind the vessel in behalf of the entire enterprise, within, at least, the
reasonable limits to which this case relates. In conclusion, we repeat
that The Kate and The Valencia have only a narrow application, and
that the libelants are clearlv outside the same.

We may add, although, perhaps, unnecessary so to do, that since Ex
parte Easton, 95 U. S. 68, 24 L. Ed. 373, there has been no question
that claims like that of The Proprietors of Union Wharf are of a mari
time nature, and may be protected by maritime liens.

The decree of the District Court is reversed; and the case is remand
ed to that court, with directions to enter a decree for each of the libel
ants for the amount claimed by him or it, with interest, and the costs of
that court, and also for the costs of appeal.

HOSMER et al. v. WYOMING RY. & IRON CO. et al.

(Circuit Court of Appeals, Eighth Circuit April 28, 1904.)

No. 1,873.

1. APPEA~ROUNDS FOR REVERSAL-MULTIFARIOUSNESS OF BILL.
An appellate court of the United States will rarely reverse a decree

in equity on the sole ground that the bill was multifarious, and it will
not do so where the causes of action joined are not repugnant or incon
sistent with eacll other, and where the only IOS8 or inconvenience to a
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defendant from such joinder arises from his having been subjected to the
payment of costs with which he is not justly chargeable, which can be
remedied by a modification of the decree.

2. VENDOR AND PURCHASER-PAYMENT OF PURCHASE MONEY-TIME AS OF THE
ESSENCE OF TIlE CONTRACT•

.A court of equity will not hold time to be of the essence of a contract
for the absolute sale of mining property, so as to cause the forfeiture of
the rights of the vendee thereunder because of his failure to make pay'
ment promptly, in the absence of an express stipulation to that effect.
and where it appears from recitals in the contract in making statement
of the consideration that the greater part of the original purchase pi'ice
of the property had been paid by the vendee under prior contracts be
tween the parties for which the later one was SUbstituted.

3. SPECIFIC PERFORMANCE-COXTRACT FOR SALE OF R}~ALTY-KECESSITY OF
TENDER.

When a contract evidences an actual sale and purchase of real propr
erty, and time is not an essential element therein, and the parties have
substantially progressed with performance, the rule requiring a tendet·
of payment by the purchaser before institution of suit for specific per
formance is not of imperative application, and a bill for that purpose will
not be dismissed for failure to make such tender, where it appears that
complainant· has a substantial interest in the property, and a dismissal
would work loss and inconvenience to both parties; but where the
costs of the suit might have been avoided, had the tender been made, they
will be taxed to complainant, although the suit is contested.

Appeal from the Circuit Court of the United States for the District
of Wyoming.

This was a suit brought by the Wyoming Railway & Iron Company against
Edward S. Hosmer, Addison A. Hosmer, Amanda S. Hosmer, David S. vVegg,
and the Colorado I!'uel & Iron Company, to enforce specific performance of
a contract for the sale of certain mining claims and real property appurte
nant thereto in Laramie county, Wyo. The contract sought to be enforced
was entered into by defendants Edward S. Hosmer and David S. Wegg on
September 7, 1898, and was supplemented and qualified by certain agreements
of extension. 'The Wyoming Company, the complainant, was the successor
in interest of Wegg. Amanda S. Hosmer succeeded to the interest of Edward
S. Hosmer, her son. Addison A. Hosmer, after filing a disclaimer, departed
this life. The Colorado Company was the lessee of the Wyoming Company,
and was engaged in mining and removing iron ore from the property in con
troversy. Wegg filed a cross-bill against the Hosmers, which was substan
tially in aid of the relief sought by the complainant. The Hosmers, excepting
Addison A., claimed in their answers a forfeiture of the contract and of
all rights of the purchaser thereunder. The property involved in the suit
comprised what was generally known as the "Sunrise Group" of patented
mining claims, includil1g in such designation the appurtenant mill sites.

~'he transactions leading up to the contract last mentioned will be briefly
noticed. Some time in 1891 William Sturgis, Jr., who was then the legal
owner of part and the equitable owner of the remainder of the "Sunrise
Group," contracted to sell the property to one Charles A. Guernsey, repre
senting himself, Wegg, and one Kennan, for the sum of $120,000. Afterwards.
in June of that year, Edward S. Hosmer came into the transaction, and
agreed to furnish the entire amount necessary to acquire the property from
Sturgis, the same to be held for the benefit of himself, Wegg, and the latter's
associates, Guernsey and Kennan, each to have a one-fourth interest, sub
ject, however, to the payment to Hosmer of the moneys expended by him in
the purchase of the property, with certain additions by way of interest and
a bonus in case of resale by them. The title was to be taken in the name
of Hosmer as his security for the moneys advanced. The agreement between
the four parties, dated June 9, 1891, provided that Wegg and his associates

OJ 3. See Specific Performance, vol. 44, Cent. Dig. § 286.
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should have the right to sell the property, and that Hosmer should deed to
their vendee upon the payment to him of the moneys advanced and interest.
and the bonus in addition thereto. It was also stipulated that, if the prop
erty was not sold within a limited period, it should, at Hosmer's option, be
conveyed to a corporation to be formed, Hosmer to receive one-fourth of the
capital stock, and Wegg and his associates to receive three-fourths thereof,
in consideration of the conveyance by them of certain other mining claim~

and property in the vicinity of the "Sunrise Group." When Hosmer came
into the transaction new papers were drawn between him and Sturgis. Stur
gis executed a deed conveying to him the "Sunrise Group," and placed it in
escrow. Sturgis and Hosmer executed an escrow agreement, so called, which
specified the times of maturity of the deferred installments of the $120,000
purchase price. The agreement contained explicit and stringent provisions
making time of payment by Hosmer of the essence of the contract, and pro
viding that upon default in the payment of any installment on the due day
thereof all previous pa~'ments should be forfeited to Sturgis as liquidated
damages, and that he might immediately resume possession of the property.
About three months later, the property not having been resold by them, sev
eral contracts were drawn up and signed by Hosmer and Wegg and his asso
ciates, looking to the formation of the corporation and the conveyance to it
of the "Sunrise Group" and the other properties. These contracts, however,
were subsequently canceled and abandoned. It was contended on the part
of Hosmer that the abandonment was caused by certain misrepresentations
of Wegg and his associates concerning the title to the properties which on
their part they were to convey to the corporation. It was contended by Wegg
that the cause was the financial embarrassment of Hosmer, which rendered
him unable to complete the payments to Sturgis. Wherein lies the truth
among their contentions is immaterial. They are referred to merely as
marking a stage in the progress of the transactions between the parties.
Whatever the cause. Hosmer concluded to accept repayment of the moneys
thus advanced by him and drop out of the enterprise. On March 24, 1892,
Hosmer, 'Yegg, and Guernsey entered into a new contract, Kennan retiring,
which recited the contract between Hosmer and Sturgis, that the considera
tion to be paid Sturgis was $120,000, that at that time Hosmer had paid
thereon $42,000 of principal and $912.92 of interest, and that Wegg and ffis
associates had paid thereon $3,000. It was agreed that Wegg and Guernsey
were within five years from that time to pay to Hosmer $44,287.92 (the in
creased amount being due to certain other small disbursements), with inter
est at 5 per cent. per annum, and were also to assume and pay to Sturgis
the remaining $75,000 and interest necessary to secure the Sturgis deeds.
which were stilI held in escrow. Hosmer on his part agreed to use his best
endeavors to secure for Wegg and Guernsey an extension from Sturgis of
time for paying the remaining installments of purchase price, and he also
agreed to execute to them a warranty deed for the property when they had
paid to him the amount above mentioned, and had also paid the balance due
Sturgis and the taxes upon the property. This is one of the important con
tracts bearing on the controversy between the parties, and it is one of those
recited in the contract of September 7, 1898, the specific performance of
which was sought to be enforced. It will be noticed that this new arrange·
ment contemplated no change in the contract with Sturgis, that the right
of purchase from him was left in the name of Hosmer, that payments of the
balance due Sturgis would therefore be made in the name of Hosmer, and
the deeds which were held in escrow would come to the latter upon final
payment by Wegg and Guernsey. When this agreement with Hosmer was
reached, Wegg and Guernsey contracted with the Wyoming Company, the
complainant, a corporation organized and· controlled by them, to convey to
it the "Sunrise Group" in consideration of a certain amount of Its capital
stock. Guernsey subsequently surrendered to Wegg his rights under the con
tract of March 24, 1892, and Wegg completed the payment to Sturgis of the
remaining installments of the purchase price, amounting, with interest, to
$81,377.80. From time to time prior to September, 1898, he also made pay
ments to Hosmer aggregating $9,857.61, but did not thereby reduce the prin
cipal of Hosmer's claim, nor pay all of the interest thereon.



886 129 FEDERAl; REPORTER.

On September 7, 1898, Hosmer and Wegg entered into the contract sought
to be specifically enforced by complainant's bill and the cross-bill of Wegg.
This contract recites that on June 15, 1891, Hosmer contracted with Sturgis
for the purchase of the "Sunrise Group," and made certain payments upon
the purchase price; that on March 24, 1892, Hosmer entered into a contract
with Wegg and Guernsey whereby the latter agreed to pay' to Sturgis the
balance of the purchase price, and furtber agreed to pay to Hosmer on or
before March 24, 1897, the sum of $44,287.92, with interest; that Hosmer
agreed, in consideration thereof, to convey the property to Wegg and Guern
sey; that Sturgis had been paid in full, and that deeds vesting title in Hos
mer were in the possession of a certain bank; that Wegg had acqnired the
interest of Guernsey; that Wegg had not paid to Hosmer any part of the
principal sum due him, nor had he paid all of the accrued interest; that
there was due to Hosmer an additional $5,000 on account of the purchase
for Wegg and his associates of another claim not included in the "Sunrise
Group"; that Wegg was desirous of acquiring the "Sunrise Group." Follow
ing these preliminary recitals is this expression of the consideration for the
contractual clauses of the instrument: "Now, therefore, in consideration of
the premises and of one dollar in hand paid by each of the parties hereto
to the other party hereto, respectively, the receipt whereof is hereby mutually
acknowledged, and in further consideration of the covenants herein contained
and for other valuable considerations, it is agreed as follows." By this con
tract Wegg bound himself to pay to Hosmer $60,000, with interest, in certain
installments, the last thereof maturing March 24, 1900, and also to pay all
of the taxes upon the property. Hosmer agreed to convey the property to
Wegg by full and sufficient warranty deed. It was stipulated that the con
tracts of September 9, 1891, and March 24, 1892, were canceled, and the par
ties mutually released from all obligations arising by reason thereof; also
that if, on March 24, 1900, Wegg was unable to pay the balance of the prin
cipal sum due to Hosmer, then notes were to be given secured by mortgage
upon the "Sunrise Group" and other properties. Wegg agreed to have the
Sturgis deeds recorded, thus vesting complete title of record in Hosmer. 'I'he
$60,000 to be paid by Wegg to Hosmer was made up of the principal amount
specified in the contract of March 24, 1892, the $5,000 advanced by Hosmer
in the purchase of the other mining claim and interest, and other disburse
ments by Hosmer for traveling and living expenses in connection with the
"Sunrise Group." There was no provision in this contract of September 7,
1898, making time of payment by Wegg of the essence of his rights thereun
der. On May 23, 1899, Hosmer and Wegg entered into another contract,
which contemplated the conveyance of the property to the latter, so that he
could use it as security for a series of mortgage bonds aggregating $250,000,
of which Hosmer was to take an amount sufficient at 80 cents on the dollar
(in the language of the contract) "to satisfy the claim he now has against
said Wegg." Hosmer agreed to attempt to fioat the balance of the bonds,
and to accept as his commission, if successful, 20 pel' cent. of the capital
stock of the Wyoming Company. Afterwards, for reasons satisfactory to
both parties, this contract was abandoned, and Wegg paid to Hosmer $7,500
as compensation for his services. On March 22, 1900, Hosmel' agreed in
writing that the contract of September 7, 1898, which would mature two
days thereafter, should be extended to September 24, 1900, with provision
for the payment of some intermediate installments. A further extension to
November 24, 1900, was granted by Hosmer upon condition that by so doing
there should be no other change or modification of the rights and obligations
of the parties. As this last-mentioned day approached 'Wegg endeavored to
secure a further extension of time for payment and the division of the bal
ance due Hosmer into monthly installments. Hosmer resided in New York;
Wegg in Chicago. On October 17, 1900, Hosmer wrote Wegg that he could
not decide definitely upon any plan of settlement differing from that of the
contract in force until some time in November, when he would be glad to
take the matter up. He also wrote: "You may rest assured that I will do
everything I can to arrange the matter in some way to your satisfaction, if
you find yourself unable to carry out the terms of your agreement." On Oc
tober 26, 1900, Wegg wrote requesting favorable action upon his proposition
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of modification, and Hosmer replied on the 1st of November that he was
busily engaged in other matters, and when at liberty would, if Wegg would
come to New York, talk the situation over with him and see what could
be done. On the 15th of November Hosmer wrote that he had completed his
other labors and would see Wegg any time that he came. On the 23d Wegg
wired that on account of the illness of his wife he was unable to go East
at that time, and making another proposition to pay the amount due to
Hosmer in monthly payments. On the 24th of November, 1900, the final day
of the last extended period, Hosmer wired Wegg that he could not accept
the terms suggested and notified him that he (Hosmer) would stand on his
legal rights. On the same day Wegg wired in reply that he was ready to
pay Hosmer the amount due him, but that he should stand on his legal
rights and insist upon delivery of perfect abstract of title with warranty
deed, and that until Hosmer was ready to deliver the same he would hold
him responsible for costs and damages. The demand for the delivery of ab
stract of title with warranty deed was unjustifiable, as Wegg well knew.
He had several times agreed to have the original deed to Sturgis and the
Sturgis deed to Hosmer recorded, and had defaulted in his promise and duty.
On the 24th of November, 1900, Hosmer wrote to Wegg confirming his tele
gram of the same day, but indicated that his purpose was not to make a modi
fication of their contract relations excepting upon personal conference. When
Wegg received this letter, he wired Hosmer on the 27th that he misunder
stood the latter's telegram, and on the same day he wrote him renewing his
proposition of modification. To this Hosmer replied that, as the money had
not been paid on the 24th of November, he had sold the property to a party
in New York. The sale referred to was to his mother, who took with notice
of whatever rights or equities were possessed by Wegg. The deed to Mrs.
Hosmer was executed on the 28th of November, 1900. On the 10th day of
the following month Wegg deeded the property to the Wyoming Company.
On the 24th of November, 1900, Wegg had perfected arrangements enabling
him to secure the money to pay the entire amount due to Hosmer, but, in
stead of utilizing his ability in that respect, he endeavored to secure from
Hosmer another extension and modification of terms. Under the contract
of September 7, 1898, and its extensions, Wegg paid Hosmer $15,600. All
of the payments made to Sturgis and Hosmer upon the property amounted
in the aggregate to $109,835.41. The amount due Hosmer, principal and in
terest, when the suit was instituted, was $53,205.40. At this time the com
plainant or Wegg had received in royalties upon ore, taken from the "Sun
rise Group" the sum of $23,365.59. The bill of complaint was filed Decem
ber 12, 1900. No tender of the amount due Hosmer was made by either the
complainant or Wegg prior to the institution of the suit. The bill, and an
amended bill afterwards filed, contained a general offer to pay and deliver
to defendants, or to such of them as might be entitled thereto, and upon such
terms andatsucb times as might be found by the court to be just and right,
any and all stocks, moneys, and other property found to be due to them.
Wegg by his cross-bill made substantially the same offer in connection with
a prayer for an accounting.

On November 5, 1898, the Wyoming Company executed a mining lease of
the property in controversy to the Colorado Fuel & Iron Company; the latter
contracting thereby to pay certain royalties upon the ore removed. It was
alleged in the amended bill of complaint of the Wyoming Company that it
had the right to cause the application of the royalties accruing under the
lease to the payment of any sum that might be found to be due to Hosmer;
that the, Hosmers were seeking to prevent the payment of royalties, and that
the lessee was threatening to discontinue its payments; that the complain
ant consented, and prayed' that the Colorado Company be required to pay
into court such royalties as might accrue under the lease, and that the court
make such disposition thereof as was just and right. Mrs. Hosmer demurred
to t,he amended bill upon the ground, among others, that it was multifarious,
because of the joinder of a suit to enforce the contract of September 7, 1898,
with an action against the Colorado Company upon the lease. The demurrer
was overruled. Upon motion of complainant the Circuit Court ordered the
Colorado Company to pay into court the royalties accruing under the lease.
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'I'he company did so. Subsequently it Wlls decreed that the clerk pay the
money so deposited to the complainant, and the costs of the suit, including
the 2 per centum upon the amount of royalties paId to complainant out of
the registry of the court, were taxed to the Hosmers. The final decree award
ed specific performance upon payment into court by complainant of the
amount found due to Hosmer. from which was to be deducted the costs. The
Hosmers appealed.

Brainard Tolles and J. F. Vaile (Wolcott, Vaile & Waterman, on
the brief), for appellants.

John W. Lacey, for appellee Wyoming Railway & Iron Company.
Timothy F. Burke, for appellee David S. Wegg. .

Before SANBORN, VAN DEVANTER, and HOOK, Circuit
Judges.

HOOK, Circuit Judge, after stating the case as above, delivered th~
opinion of the court.

Did the Circuit Court commit reversible error in overruling the de
murrer to the amended bill of complaint, which was alleged to be mul
tifarious? \~Tas time of the essence of the contract sought to be en
forced? Was the failure of complainant and its predecessor in interest
to tender the amount due under the contract fatal to the maintenance of
the suit? These are the questions presented on this appeal.

The doctrine of multifariousness in equity pleading rests largely upon
considerations of inconvenience and expense. Its limitations are not
sharply defined, and it would be both difficult and unwise to formulate
a rule for unvarying application. It often becomes a nice question
whether the convenience of a complainant, and his interest that a mul
tiplicity of suits be avoided, which is also of public concern, outweigh
the inconvenience of the defendants arising from the joinder of two
or more causes of action in a single suit, and whether the relation be
tween the causes of action is sufficiently apparent to present a common
point of controversy. United States v. Bell Telephone Co., 128 U. S.
352, 9 Sup. Ct. 90, 32 L. Ed. 450; Brown v. Guarantee Co., 128 U. S.
403,410,9 Sup. Ct. 127, 32 L. Ed. 468; Barney v. Latham, 103 U. S. 205.
215,26 L. Ed. 514; Oliver v. Piatt, 3 How. 333,411, II L. Ed. 622;
Gaines v. Chew, 2 How. 619, 641, II L. Ed. 402. But it has rarely, if
ever, happened that a decree has been reversed in an appellate court of
the United States upon the sole ground that the bill was multifarious.
An appellate court should hesitate in awarding a reversal, if the evil re
sulting to an objecting party from a pleading of that character may be
properly and effectively cured. In the absence of a union of causes of
action or defenses which are repugnant and inconsistent with each oth
er, the substantial evil is genera.lly one of costs accruing in respect of a
matter in which an appellanthas no concern. In the appeal before us
it is contended that the complainant used the suit to enforce the pay
ment of rents into court by an unresisting defendant,. that the demand
was not of an equitable nature, that the contract reserving the rents
was solely be~een complainant and its lessee, that the appellants were
not parties to the instrument and asserted no claim thereunder, that
the trial court ordered the moneys so turned into court by the lessee
to be paid to complainant and taxed against the appellants all of the
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costs including those connected with that feature of the case. Assum
ing, without determining, that the claim of multifariousness is well
founded, it is clear that with the lifting of the burden of the costs all
substantial cause for complaint would disappear, and that in the action
of the Circuit Court there would be nothing of prejudice to the appel
lants.

The general rule applied in courts of equity is that time is not ordi
narily of the essence of a contract for the sale of real property, and
that it will not be so regarded unless it affirmatively appears that the
parties so intended it. Such intent may be indicated by express stipu
lation to that effect, or it may be gathered by clear implication from the
character of the contract itself, or from the nature of the property
which is the subject of the contract, or the avowed purposes oi the par-

• ties with reference thereto. Thus a strict and prompt performance of
optional contracts by the party to whom the privilege of purchase is
given is regarded as essential to the maintenance of his rights there
under. The same rule has been applied to contracts for the sale of prop
erty of a speculative character, or which is subject to sudden or fre
quent fluctuations in value or condition. The principle underlying this
rule is manifest. It is designed to prevent a defaulting party from
utilizing his own default in a hazard or speculation to the disadvantage
of another. But the mere fact that the property is of the character
mentioned does not give rise to a necessary or inevitable inference that
time of performance is a vital and essential feature of the contract.
Other facts and other circumstances may so condition the relation of the
parties as to clearly impel a contrary conclusion. Notwithstanding the
character of the property, it may appear from their course of dealing
that the contracting parties did not regard time as of the essence. It
may also appear that the transaction has progressed to such e stage
that the vendee has an equity in the property equal or superior to that
of his vendor, and that the latter's title or possession should be regard
ed in the light of a securi~y .cor the balance of the purchase price, or that
the vendee has such an it~tr.rest that it would be unconscionable to per
mit of its forfeiture. When by the omission of affirmative stipulatiOn
the question is at large, and is one for the determination of a court of
equity, it is to be so determined, if possible, that no unnecessary hard
ship or loss shall be inflicted upon one party not demanded by the dear
rights of the other. It is presumed, in the absence of countervailing
reasons, that such interpretation was within their intent and purpose
when they assumed the contract relation and before their controversy
arose. To reach a just conclusion in a suit for specific performance, a
court may avail itself of all of those aids which the rules of law permit
in the ascertainment of the intention of the contracting parties, and all
of the facts and circumstances which serve to disclose their conduct
under the contract, their own interpretation of its terms, and their rela
tions to the property and to each other. While it will not make a new
contract for them, nor interpolate stipUlations not of their selection,
nevertheless it will distinguish between those provisions which pertain
to the form and those which are of the substance of their agreement, to
the end that the former be not permitted to lead to an inequitable and
unjust result. The power so to do belongs to one of the great heads of
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equity jurisprudence. No express provision making prompt payment
by Wegg of the essence of his rights appears in the contract of Septem
ber 7, 1898, or in any of the agreements of extension. The fixing in the
extension agreements of new times for payment is of no more im
portance in this connection than the specification of the maturity of the
installments in the original contract. Does it arise by implication that
such vital importance should be attached to time of payment by Wegg!
It is clear that the contract is not of an optional character. On the
contrary, Hosmer agreed to convey the property to Wegg, and the lat
ter obligated himself unconditionally to pay the remainder of the pur
chase price. This operated to pass to \Vegg an equitable interest in
the property, even if he possessed none before, and his interest in
creased with his continued payments. The legal title remained in Hos
mer as security for the balance due him and as trustee for his vendee.
Nor should the consideration be overlooked that Hosmer did not ac
quire ownership of the property solely through his own means, but
that, on the contrary, nearly two-thirds of the consideration moving to
Sturgis, the original owner, was paid directly by Wegg himself, and in
that wise Hosmer secured his title. It is true that the property in con
troversy is a group of mining claims containing deposits of iron ore,
but it is also true that whatever enhancement in value has occurred is
attributable largely, if not wholly, to the efforts and industry of vVegg
and the complainant. Certain prior transactions are expressly referred
to in the contract of September 7, 1898, as constituting a part of the
consideration thereof. We do not reopen that contract for the purpose
of inserting new stipulations, but simply avail ourselves of its affirma
tive recitals of the considerations moving between the parties. Briefly
stated, those recitals refer to the contract of sale by Sturgis to Hosmer.
the partial payment of the purchase price by the latter, his contract of
sale to Wegg and associates in consideration of reimbursement to him
and payment of balance due Sturgis, the actual payment in full to Stur
gis, and the inclusion as part of the consideration of a sum of money
expended by Hosmer in another matter. By these recitals and by the
evidence we learn that at the institution of the suit Wegg had paid to
Sturgis and Hosmer upon the purchase of the property more than $86,
000 over and above the royalties received from the mining operations.
vVhen this is placed against the fact that there remained due to Hosmer.
principal and interest, but $53,205.4°, it becomes apparent, in the light
of all of the other circumstances of the case, that a forfeiture of
the purChaser's rights would be grossly inequitable and unjust, and that
it would be unconscionable to impose such a penalty upon him. \Vhilc
it is true that the prior contracts were canceled and the parties released
from all obligations thereunder by the contract of September 7, 1898.
what was meant therebv was merelv that the last contract should stand
as the evidence of their'rights and obligations, and not that the former
could not be referred to, as they were in fact expressly referred to, as
indicating in part the consideration already paid and the equitable rela
tion thereby created.

Neither the complainant nor Wegg made a tender of the balance of
the purchase price due to Hosmer before the suit was instituted, nor
is it at all clear that the offers set forth in the pleadings are sufficient
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either in time or character. The amount due to Hosmer was fixed and
certain, and did not depend for its ascertainment upon trial and decree
by the court. No accounting was necessary. The indefinite and uncer
tain tenders in complainant's bill and Wegg's answer were well calcu
lated to postpone the performance of an immediate and positive obliga
tion. In this,connection it should be said that upon a careful consider
ation of the record we are of the opinion, notwithstanding the aver
ments of forfeiture in the answers of the Hosmers, that, had a full and
fair tender been made to them before suit was instituted, it would
have been accepted, and thereby all of the costs incident to this litiga:'
tion would have been avoided. The course of complainant and of
\Vegg, its grantor, has caused them to be unfairly charged with the
payment of a large bill of costs. Ordinarily, when a tender is not
made before the institution of the suit, or is not made in the bill in cases
in which it is proper to so tender performance, the bill will be dismiss
ed at complainant's cost. But should that be done in this case? The
transactions of the contracting parties were such that at the time the
suit was instituted each of them possessed a substantial interest in the
property in controversy. The purchaser had paid the major part of
the purchase money. He had been, and his grantee was then, in the ac
tual possession of the property, and had caused to be made extensive
improvements in the immediate vicinity, to the end that the product
thereof was readily marketable. The seller retained the legal title, and
there remained unpaid to him, even with interest added, considerably
less than one-half of the principal of the original purchase price. When
a court of equity has acquired jurisdiction of a suit, it will generally
proceed to a complete determination of the entire controversy, and will
not remit the parties to additional suits or actions for relief, if such
course may be properly avoided. And while, in working out an equita
ble result, a court has no power to impose conditions not authorized by
the settled principles of equity jurisprudence, nevertheless it is well
recognized that, under the doctrine that he who seeks equity must do
equity, it may so condition and qualify its decree that a righteous adjust
ment of the claims of the contending parties may be accomplished. The
Hosmers have not sought, by act or pleading, a rescission or termina
tion of the contract, except by way of strict forfeiture of Wegg's equita
ble interests; and this, we have seen, is inadmissible. There should be
no forfeiture of his or his grantee's interests, if they are still willing to
promptly pay the balance which is due.

No result beneficial to any of the contending parties would be se
cured by a dismissal of complainant's bill because of failure to tender
performance. Their rights would be by such course left in a condition
wholly unsatisfactory. When the contract evidences an actual sale
and purchase of real property, and time is not an essential element
therein, and the parties have substantially progressed with performance,
the rule requiring tender before institution of suit for specific perform
ance is not of imperative application. Much depends upon the equities
of the particular case, and whether the omission to proffer performance
has resulted in a hardship or loss that cannot be readily remedied by the
decree. It is not infrequent that the question is resolved into one con
cerning the mere assessment or apportionment of costs. In Hepburn
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v. Auld, 5 Cranch, 262, 3 L. Ed. 96, it was held that a vendor could
compel specific performance of a contract for the sale of land, if able to
give a good title at the time of the decree, although it was perfected aft
er suit was instituted. And in Hepburn v. Dunlop, I Wheat. 179, 4
L. Ed. 65, it was suggested that in a case peculiarly circumstanced a
court might even continue the cause for the purpose of affeJrding a party
time for the completion of his title. In Stevenson v. Polk, 71 Iowa,
288, 32 N. W. 346, it was said:

"It is sufficient it the title is perfected or incumbrances removed prior to
the trial. If the court .can then by a decree protect the rights of all parties,
this is all either can justly ask, unless there has been a rescission, or an offer
to rescind, and the party so offering has done all he is required to do, and was
entitled thereto at the time the offer was made." 'Vilson's Ex'rs v. 'l'appan,
6 Ohio, 174; Linn v, McLean, 80 Ala. 368; Chrisman v. Partee, 38 Arl;:. 60;
'l'ewksbury v. Howard, 138 Ind. 111, 31 N. E. 358; Oakey v. Cook, 41 N. J.
Eq. 364, 7 Atl. 503.

The principle of these authorities may well be applied to the case
of a proffer or tender by a vendee, where considerations of equity and
justice demand it. On the whole we are of the opinion that sub
stantial justice will be accomplished by the reversal of the decrees of
the Circuit Court and the entry in lieu thereof of a decree in conformity
with the views herein expressed.

The decree below will be reversed, with costs, and the case will be
remanded to the Circuit Court, with instructions to enter a decree to the
effect that Edward S. Hosmer and Amanda S. Hosmer recover of the
complainant below their costs in the Circuit Court, to be duly taxed,
and that if, within 30 days after the filing in the Circuit Court of the
mandate herein, the complainant, as the grantee of Wegg, shall pay
into the Circuit Court, for the benefit of the said Edward S. Hosme-r
and Amanda S. Hosmer, the entire amount due and unpaid under the
contract of sale, with interest to the date of payment, all of the costs
of this suit in the Circult Court and in the Circuit Court of Appeals, and
the commission or percentage upon said amounts which the clerk of
that court will be entitled to obtain for his services in receiving and
disbursing the money, the complainant may have specific performance
of the contract, and the Hosmers may receive the moneys thus deposited
for their benefit; but, if it fails to make these payments at the time
and in the manner above specified, it shall be deemed to have elected
to abandon all rights under the said contract, and Amanda S. Hosmer
shall be deemed and decreed to be the owner of the property free from
the claims of the complainant and of the defendant Wegg. Amanda S.
Hosmer should not be required to execute a deed containing cove
nants of warranty against demands, liens, or titles of persons who do
not claim under or through her or her grantor, Edward S. Hosmer, nor
against claims, liens. or titles arising out of unpaid taxes, general or
special.

It is so ordered.
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THE NEW BRUNSWICK.

MORRISON v. OBRION.

(Circuit Court of Appeals, First Circuit. May 4, 1904.)

No. 528.

1. MARITIME LIENS-SUPPLIES-PRESENCE OF OWNER.
Where the place of business of a corporation which is the owner of

a vessel is at a port in a state other than that of its creation and legal
domicile, and its officers are there present, to the knowledge of one who
furnishes supplies in that port, the master has no authority to impress
a lien on the vessel for such suppli~s.

2. SAME-STATE STATUTE-FoREIGN VESSELS.
The rule that a proceeding cannot be maintained to enforce a lien under

a state statute for supplies furnished a seagoing vessel owned by a cor
poration of another state is not rendered inapplicable by the fact that she
was enrolled at the port where the supplies were furnished, where it is not
shown that the person furnishing the same was misled by such fact into
believing her a domestic vessel.

Appeal from the District Court of the United States for the District
of Massachusetts.

For opinion below, see 125 Fed. 567.
Eugene P. Carver and Stephen R. Jones, for appellant.
Arthur J. Selfridge (William L. OBrion, on the brief), for appellee.
Before COLT and PUTNAM, Circuit Judges, and BROWN, Dis-

trict Judge.

PUTNAM, Circuit Judge. This appeal arose out of an intervening
petition filed by Morrison, the appellant, on the 1st day of June, 1903, in
a proceeding then pending in admiralty against the steamer New Bruns
wick in the District Court for the District of Massachusetts. 125 Fed.
567. The petition was dismissed, and Morrison appealed to this court.

The essential parts of the petition are as follows;
"That the steamer New Brunswick, during the months of June, .July and

August, 1902, was owned by the Colonial Steamboat Company, a corporation
organized and eXisting under the laws of the state of Maine.

"That your petitioner during the said months was engaged in the business
of furnishing and supplying coal to vessels in said Boston; that during the
said months the said steamer New Brunswick was lying in the port of Boston,
and in need of coal and certain labor incident to its delivery, to enable her
to continue in the business in which she was engaged and for which she was
intended, and, at the instance and request of her master and agent, your pe
titioner supplied to said steamer certain coal, labor, and supplies of which
she was in need, on the dates when and in the amounts as are set out in the
itemized account which is hereunto annexed, marked 'A,' and that there is
due to your petitioner for said coal, labor, and supplies the sum of $1,536.32 ;
and that the said coal, labor, and supplies were furnished on the credit of the
said steamer, and the amounts charged for the same are fair and reasonable,
and your petitioner is entitled to a lien on the said steamer New Brunswick
for the said amount.

~ 1. Maritime liens for supplies and services, see note to The George Du
mois, 15 C. C. A. 679.

~ 2. Maritime liens under state statutes, see note to The Electron, 21 C. C.
A.. 21.
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"That the said coal, labor, and supplies were furnished in the port of Boston,
and your petitioner duly filed in the office of the clerk of the city of Boston
statements subscribed and sworn to by him, giving a true account of the de

,mands due to him, with all just credits, and otherwise in accordance with
law."

Thereupon the petitioner prayed that the District Court would de
cree for the balance against the steamer. The opinion of the District
Court on this petition was as follows:

"This Wlis for the price of coal. The arrangements for its purchase were
made by the claimant's manager before the season began, and without any
intervention by the captain. Under these circumstances, it is of little conse
quence who ordered the coal to be delivered from time to time. Morrison
relied upon an agreement to give a lien said to have been made between him
self and some of the claimant's officers. but I find that no such lien was ever
agreed to by anyone authorized to represent the claimant in the matter. So
far as appears, even the libelant did not understand that he had a general
maritime lien for the coal furnished. He seems to have supposed that he
could avail himself of the lien given by the statutes of Massachusetts. He
may have supposed this either because he thought the steamer was a Massa
chusetts vessel, or because he did not anticipate the decision of the Supreme
Court in The Roanoke, 189 U. S. 185 [23 Sup. Ct. 4D1, 47 L. Ed. 170]. As the
contract for coal was made for the season by the owners, there was no lien.
Cuddy v. Clement, 113 l!'ed. 454 [51 C. C. A. 288]. While Morrison filed the
statutory claim for a lien, he cannot, under these pleadings, avail himself
of it."

There may be some question whether there was a definite arrange
ment for the coal before the season commenced, as stated by the learn
ed judge of the District Court. This, however, in view of other aspects
of the case, it is not necessary for us to determine. It appeared that
the corporation which owned the New Brunswick, although created by
the laws of Maine, had its usual, and in fact only, place of business at
Boston. It also appeared that the steamer was engaged in excursion
trips between Boston and Salem, making her port of rest at Boston,
where the coal was supplied.

The petitioner undertakes to bring this appeal within The Surprise
(decided by us on March 29, 1904) 129 Fed. 873, and The Philadelphia,
75 Fed. 684, 686, 21 C. C. A. 501, also decided by us. This he fails to
do. In each of these cases, hand-to-mouth supplies were furnished at
intermediate ports on the orders of the master, or under such circum
stances that they were presumed to be by his orders. Certainly there
is nothing in this record to enable us to frame a judgment for any por
tion of the coal in issue as having been thus ordered. As testified by
the general manager of the Colonial Steamboat Company, it was ob
tained in the following manner:

"I had instructed the wharfinger [that is, the wharfinger at Boston], several
times, to go to the head of the wharf and phone for coal. All coal that was
sent to the dock, there was a slip sent with it. The wharfinger would receipt
the slip, pass it to the engineer for his O. K., and then pass it to the treas
urer."

The wharfinger was in no sense a representative of the master of the
vessel; and, independently of that, inasmuch as the established place
of business of the Colonial Steamboat Company was at Boston, al
though that city was not its legal domicile, that corporation, as the own
er of the New Brunswick, must be regarded as so far present that
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there was no existing emergency which vested in the master authority
to impress a lien on the vessel for supplies furnished her at that port.
The undisputed rule in this respect is as stated in The Lulu, 10 Wall.
192, 200, 19 L. Ed. 906, and in 2 Parsons on Shipping & Admiralty
(1869) 332. The continued presence of the owner, even at a place other
than that of his domicile, if known to the supplyman, as it was in this
case, defeats the power of the master to impress a lien on the ship.

The only evidence which the petitioner produced on this point was
that "sometimes the captain would order; sometimes Mr. Peck would
order, and Mr. Ware." Mr. "Vare was the treasurer of the corpora
tion, and, as we have said, Mr. Peck was the general manager. Nothing
in the record enables us to form any estimate of what coal was in fact
ordered by the master, if any was so ordered, either directly or by impli
cation, so that, if in truth any was ordered by him, it would be, as we
have already said, impossible for us to frame a judgment for any
specific amount in that behalf. Without going further into details, the
record thus lacks definite evidence that any particular part of the coal
in question was ordered by the master, either expressly or by implica
tion.

The petitioner undertakes to bring himself within The Patapsco, 13
Wall. 329, 20 L. Ed. 696; but, alike for the reasons we have stated,
and for the other reasons given by us in Cuddy v. Clement, 113 Fed.
454,460, 51 C. C. A. 288, the circumstances of The Patapsco were es
sentially unlike those of the case at bar. The petitioner also insist? that
if what we have already said be conceded, including that the coal was
ordered by the corporation itself through its principal and responsible·
officers, yet there was an agreement, express or implied, that the peti
tioner should have a lien on the steamer therefor. Aside from the
question which we considered somewhat in Cuddy v. Clement, at page
462, 113 Fed., 51 C. C. A. 296, whether a lien of a maritime character
could be created in that way without evidence of a maritime necessity
therefor, as to which there was no sufficient proof at bar, the record
fails to show a meeting of the minds, such as in several decisions we
have stated is required in order to sustain this proposition. We need
refer to none of our decisions on this point except Whitcomb v. Met
ropolitan Coal Co., 122 Fed. 941, 59 C. C. A. 465. There the opinion
of Judge Aldrich, rendered in behalf of the court, stated at page 942,
122 Fed., page 466, 59 C. C. A., that, in order to raise a lien in this
way, "the minds should meet in such a sense as to create an understand
ing or a contract that such a lien should exist for the purposes of securi
ty to the party who furnished the supplies." As, therefore, the only
question is one of fact-whether the evidence sustains the petitioner in
the particulars required by Whitcomb v. Metropolitan Coal Co., it
would not be of advantage to detail the proofs, because it is too clear
that they are so indefinite and uncertain that they do not justify us
in finding this issue in his favor.

It will be noticed that the petition which we have considered rep
resents merely that the New Brunswick was owned by the Colonial
Steamboat Company-a foreign corporation, so far as the questions
here involved are concerned. It does not state where she was registered
or enrolled, though it perhaps left the presumption that she was regis-
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tered or enrolled at some port in the state of Maine. The petition con
tained some allegations looking to claiming a lien under the statutes of
Massachusetts.. The Roanoke, 189 U. S. 185, 23 Sup. Ct. 491, 47 L.
Ed. 170, as applied to the petition and the facts already referred to,
rendered ineffectual any attempt to enforce such a lien. The Roanoke
was decided on the 2d day of March, 1903, but the volume containing
it was undoubtedly published after this petition was filed. The opinion
of the District Court adverse to Morrison was passed dmvn on July
9, 190 3. Shortly previous thereto an application had been made to
the court for leave to amend, alleging that at all times while the coal
was being delivered the New Brunswick was enrolled at the port of
Boston. We assume that the purpose of this application was to enable
the petitioner to rely on the alleged statutory lien. Whether this
amendment should have been allowed was, under the circumstances, a
matter of discretion which we cannot revise. Any decisions of the Su
preme Court apparently to the contrary, on careful examination and
comparison with other decisions, will be found not to contravene this
proposition as applicable to the precise case before us. But as we will
see, the amendment would have been ineffectual if it had been made.

Subsequently, after the opinion of the District Court to which we
have referred had been passed down, Morrison filed a new petition, al
leging that the New Brunswick was during the year 1902 enrolled at
the port of Boston, and evidently he aimed by this petition to secure
from the District Court the enforcement in admiralty of the alleged stat
utory lien to which we have referred. The second petition was dis
missed by the District Court on the ground of res adjudicata, holding
that the disposition of the first petition on the merits barred it, As a
general proposition, the court is sustained by the rule as given in
Stearns on Real Actions (18;:11) 80, 81, and elaborated and broadly ap
plied in United States v. California & Oregon Land Co., 192 U.
S. 355,24 Sup. Ct. 266, 48 L. Ed. -. The usual rule undoubtedly is
that where a proponent has made his case in his own way, and has gone
to trial on the merits and been defeated, he cannot afterwards maintain
another suit, based upon the same transaction, varying the allegations
with reference to the cause of action. For other reasons, however,
this petition, as well as the proposed amendment, was ineffectual.

There were no allegations in the second petition to the effect that
Morrison was misled by the fact that the New Brunswick was enrolled
at Boston, and there is no claim of that nature in the record. So far as
either is concerned, he was wholly inconsiderate of any question as to
the place of enrollment. Therefore there is no basis for any claim that a
foreign vessel may be regarded as domestic, or vice versa, when the
materialman has been misled. St. Jago de Cuba, 9 Wheat. 409, 418, 6
L. Ed. 122; Parsons On Shipping & Admiralty (1869) 325. Conse
quently the ordinary rule applies, that a vessel is domestic at the port
where her owners are domiciled or reside, and foreign at other ports,
wherever she may be registered or enrolled. White's Bank v. Smith,
7 Wall. 646, 19 L. Ed. 2II; The Havana, 64 Fed. 496, 12 C. C. A.
361. It is also the settled law of the federal courts that a corporation
is domiciled and resides in the state of its creation. Therefore Maine
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was the home port of the New Brunswick, and, in any view of the case:
and alike on each petition, the Roanoke meets it, and no statutory lien
can be successfully maintained.

The decrees of the District Court are affirmed, and the appellee re
covers the costs of appeal.

MAHLER et at. v. ANIMARIUM 00;

UNITED STATES ex reI. ANIMARIUM CO. v. CIRCUIT COURT OF
UNITED STATES, SOU'I'HERN mST. OF IOWA, et at.

(Circuit C<lurt of Appeals, Eighth Circuit. April 28, 1904.)

Nos. 1,527, 41.

1. DECREE-IMPEAcHMENT-DENIAL OF AUTHORITY OF COUNSEL.
Duly authorized counsel instituted a suit for the complainant, during

the progress of which an order of severance was made, and leave was
given to file a new bill against certain of the defendants, which was
done. The cause on such bill proceeded to a decree in complainant's
favor, which was reversed on appeal, being conducted throughout by the
same counsel. Held, that complainant could not challenge the validity
of the decree of the appellate court on the ground that the trial court
was without power to make the order of severance, and consequently the
subsequent proceedings thereunder constituted a new suit, in which the
counsel thereafter appearing had no authority to represent it without
a new and express employment.

2. SAME-POWER OF COURT TO SET ASIDE.
A decree, although final, remains under the control of the court during

the term at which it was rendered; and where the court suspended the
entry of a decree which had been previously signed, but not entered on
the journal, and proceeded thereafter to reform the pleadings and hear
the canse anew, with the acquiescence of the parties, such decree is of
no validity, although it was by mistake filed by the clerk.

Appeal from the Circuit Court of the United States for the Southern
District of Iowa.

Edward J. Hill, for Animarium Co.
Leslie A. Gilmore, for James H. Mahler and others and respondents.
Before SANBORN, VAN DEVANTER, and HOOK, Circuit

Judges.

HOOK, Circuit Judge. In the first of these causes a motion was
presented on behalf of the Animarium Company and certain of its licen
sees to cancel a decree of this court for want of jurisdiction. The
other cause is an application on behalf of the same company for a writ
of mandamus commanding the respondents to proceed with the enforce
ment of what is claimed to be a decree in its favor rendered by the
Circuit Court of the United States for the Southern District of Iowa.
These matters are the outgrowth of the same litigation, and, as there
exists in a large measure a dependence upon the same conditions, they
will be considered together.

On September 20, 1899, the Animarium Company filed its bill in
the Circuit Court of the United States for the Southern District of
Iowa against one G. Walter Filloon, to obtain an injunction restraining

129 F.-57
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the infringement of certain letters patent. In January, 1901, James H.
Mahler and others, doing business as the Oxygenor Company, were,
upon their own application, made parties defendant. The issues were
joined, and a large amount of testimony was taken. The cause having
been heard, an opinion was filed by the trial judge on June 21, 19oo,to
the effect that the Animarium Company was entitled to a decree. Ani
marium Company v. Filloon (C. C.) 102 Fed. 896. A decree, however,
was not entered at that time, for the reason that it was agreed that
the pleadings should be recast, so that, the complainant having embra
ced in an amended and substituted bill of complaint the substance of the
facts proven by the testimony, the questions involved might be concisely
presented by demurrer, and determined by the ruling of the court
thereon, and thus the expense of a voluminous record on appeal coul.d
be avoided. Counsel for the respective parties appeared on September
8, 1900, and it was then formally ordered that the Animarium Company
have leave to file instanter an amended and substituted bill, and that de
fendants have leave to file a demurrer thereto; and, said pleadings beitlg
considered as having been filed, it was further ordered that the demur
rer to the amended and substituted bill be overruled. The defendants
electing to stand on the demurrer, a decree was rendered in favor of
the Animarium Company. This is the decree which that company now
seeks to have enforced. The amended and substituted bill not being
completed at the time of the hearing, the papers, including the signed
decree, were delivered to one of the solicitors for the complainant, with
the direction that, when presented to the clerk of the circuit court,
they should be filed and entered as of the 8th of September. These plead
ings and the decree were not presented to the clerk until September 26,
1900. Two days prior thereto the defendant, Filloon, presented a peti
tion for rehearing, and supported the same with an affidavit stating in
substance that he had not been represented at the hearing of September
8th, and that the counsel who there represented the defendants were
the counsel of his codefendants, Mahler et al., and had no authority
from him. The trial judge at once fix'_d a date for the hearing of Fil
loon's petition, and made an order on September 24, 1900, that in the
meanwhile the decree should not be entered. When the papers were
received by the clerk, on the 26th of September, he filed all of them,
including erroneously the draft of the suspended decree. The decree
was not entered upon the journals of the court, and it has not been so
entered to this day. The petition of Filloon for a rehearing was heard
on the 17th of October, 1900, counsel for all of the parties being pres
ent; and the court, being impressed with the contention of Filloon that
he had not been represented at the prior hearing, and that his rights
would be prejudiced by joinder with his codefendants, Mahler et al.,
made an order of severance, and that the litigation should thereafter
proceed as two independent suits in equity; that is to say, that the bill
as originally filed, Filloon's answer, and complainant's replication, should
stand as the pleadings in one suit, and that the Animarium Company
should have leave to file another amended and substituted bill again,st
Mahler et al., and that it should be docketed and proceeded with as a
separate and independent suit. No objections appear to have been
made at the time to this procedure. The suit against Filloon may be
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dismissed from further consideration with the observation that it seems
to be still pending, and that its course since the order of severance is
marked by an unusual confusion and complexity of pleading. In com
pliance with the order of severance, the Animarium Company filed its
second amended and substituted bill against Mahler et a1. on October
31, 1900. The defendants demurred thereto, the demurrer was over
ruled, the defendants elected to stand upon their demurrer, and on
November 13, 1900, a decree was rendered in favor of the Animarium
Company. From this decree the defendants appealed to this court.
The record filed here contained none of the proceedings prior to the filing
of the second amended and substituted bill. The only reference to such
proceedings is contained in the recital in the second amended and substi
tuted bill that it was filed pursuant to the order and direction of the court.
Upon hearing in this court l the decree below was reversed, and the
cause was remanded, with directions to dismiss the bill of complaint.
Mahler v. Animarium Company, 111 Fed. 530, 49 C. C. A. 431. The
decree in this court was rendered October 21, 1901, and it is the de
cree which is sought to be canceled because of an alleged want of ju
risdiction. On April 14, 1902, the application of the Animarium Com
pany for a writ of certiorari was denied by the Supreme Court. 186
U. S. 481, 22 Sup. Ct. 941, 46 L. Ed. 1266.

Two grounds are relied upon for the cancellation of the decree o'f this
court. They are: (1) That commencing with the filing of the second
amended and substituted bill of complaint in the Circuit Court, the same
being the first pleading shown in the record on appeal to this court.
the suit was prosecuted without the knowledge or authority of the
Animarium Company; (2) that it appears upon the face of the bill of
complaint filed in the name of the Animarium Company, and shown in
said record, that the Circuit Court was without jurisdiction, in tha:t the
suit was not instituted in a district in which the defendants were in
habitants, or had committed acts of infringement, and had a regular and
established place of business. Of these in their order.

Passing the question which at once suggests itself-whether a sol
emn decree of a court can be attacked, after the term at which it was
rendered, by mere motion, and affidavit that counsel had no authority
to represent a party for whom they appeared, or whether the remedy
under such circumstances is not by original bill-the first of the enu
merated objections is disposed of by the record, and the admission of
counsel who now appears for the Animarium Company. It was admit~

ted by counsel that the original bill which was filed on behalf of the
Animarium Company in 1899 was filed with its authority; tha~ it was
cognizant of all of the proceedings in the cause prior to the order of sev
erance of October 17, 19°°; that the counsel who prosecuted the suit
and participated in such proceedings, and whose names appear of record,
had full authority to do so, down to the date last mentioned. They are
the same counsel who continued in charge of the cause against Mahler
et aI., and of the interests of the Animarium Company in the appeal to
this court. But it is argued that the Circuit Court had no power to
make the order of severance, and to set aside its previous decree of
September 8, 1900, and, being without such power, the counsel who
had theretofore appeared were without authority to continue their rep-
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resentation of the interests of the Animarium Company, uhless that
company was advised of the situation, and had expressly empowered
them to act in what counsel claims was substantially a new suit. The
mere statement of this proposition is sufficient to demonstrate its un
soundness. Moreover, there appears in the petition for the writ of
mandamus an express admission of the Animarium Company that its
solicitors endeavored for a long time, and in good faith, to carry out
the order of severance of October 17, 1900. The excuse offered is that
its acquiescence and compliance was out of deference to the trial judge.

The second ground of the motion is that the amended and substituted
bill of complaint is deficient in essential jurisdictional averments. The
act of March 3, 1897. c. 395. provides as foIIows:

"That in suits brought for the infringement of letters patent the Circuit
Courts of the United States shall have jurisdiction in law or in equity, ill
the district of which the defendant is an inhabitant, or in any district in
which the defendant * * * shall have committed acts of infringement
and have a regular and established place of business." 29 Stat. 695, 1 Comp.
St. 1901. p. 589.

It is claimed that it appears from the second amended and substitut
ed biII that the defendants Mahler et al. reside in Chicago, Ill., and that
it was not sufficiently aIIeged that they committed acts of infringement
and had a regular and established place of business in the Southern
District of Iowa. But in that pleading it is expressly alleged that the
defendants were infringing upon complainant's rights secured by its
letters patent; that it had requested them to cease and desist, but that
defendants failed to comply with the request, and were still using the
infringing devices, and were threatening to continue the use thereof,
and, using the language of the complainant itself-
"That they now have a place of business for the manufacture and sale and
disposition of said devices so manufactured and sold by. them in the city of
Des Moines, Polk county, state of Iowa, and had said place of business at said
city of Des Moines aforesaid prior to and at the commencement of this suit,
and still have the same, and threaten to continue their said business there,
and will continue to do so, as your orator believes, unless restrained by an
injunction of this honorable court."

Even were nothing else to be said upon this point, it is manifest that
these allegations constitute a compliance with the requirements of the
act.

By the petition for the writ of mandamus it is sought to give life and
efficacy to the decree of September 8, 1900. It is sufficient to say that
this decree was never entered, and that, even if it ever became effective,
the order of the Circuit Court of the 24th of September, the order of
October 17th, and the course pursued by the court, with the acqui
escence of the parties, in severing the two causes and proceeding with
them as independent suits, operated to vacate it. A court has full con'"
trol over its orders and decrees during the term at which they were ren
dered. Henderson v. Carbondale Co., 140 U. S. 25, II Sup. Ct. 6g1, 35
L. Ed. 332. And this power extends to decrees which are final as well
as to those of an interlocutory character. It will be presumed, nothing
appearing to the contrary, that the action of the Circuit Court in sus
pending and then in effect vacating the decree was during the same term
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at which the decree was signed. The briefs of counsel contain many
suggestions in support of the motion and the petition for the writ of
mandamus, but, although they have received due consideration, we have
deemed it unnecessary to give more than a general reference to them.

The Animarium Company, through counsel who were employed and
fully authorized by it, instituted suit and proceeded with the prosecution
thereof. It was wholly successful in the Circuit Court. It endeavored
to hold fast to its success on the appeal to this court, and by its appli
cation to the Supreme Court for the writ of certiorari, but met with
failure. It was finally adjudged that the complainant's devices were de;~

void of patentable quality. And now, two years after the cause was
finally closed, a dragnet is drawn through the proceedings, and the com
pany seeks a review by this court of matters most of which have not
even a remote bearing upon the jurisdiction of the court below. Some
of its objections are predicated upon its own omissions; others, upon a
course of procedure in the Circuit Court in which it fully acquiesced at
the time. None of them are substantial.

The motion to cancel the decree of this court will be overruled. The
petition for a writ of mandamus will be denied.

LAND TITLE & TRUST CO. v. McCOACH, Internal Revenue Collector.

(Circuit Court of Appeals, Third Circuit. May 26, 1904.)

No.30.

L INTERNAL REVENUE-LEGACY TAXES-VESTED OR CONTINGENT REMAINDER.
A testator who died in March, 1901, by his will bequeathed his resid

uary estate in trust, the income to be paid to his wife during her life,
with remainder to his children living at the time of her death, and the
lawful issue of any deceased child or children; such issue taking th.
share only their parent would have taken if living. Held, that the re
mainder so created was not vested, not being limited to "persons in esse
and ascertained," but was contingent, being limited to persons who could
not be ascertained until the death of the wife, and that such bequests
were not subject to the legacy tax imposed by section 29 of the war rev
enue act of June 13, 1898, c. 448, 30 Stat. 464 [U. S. Compo St. 1901, p.
2307]; the wife being still living at the time of the taking effect of the
amendment of June 27, 1902, c. 1160, § 3, 32 Stat. 406 [U. S. Compo St.
Supp. 1903, p. 282], exempting from the tax "any contingent beneficial
interest not absolutely vested in possession or enjoyment" prior to July
1, 1902.

In Error to the Circuit Court of the United States for the Eastern
District of Pennsylvania.

For opinion below, see 127 Fed. 381.
John G. Johnson, for plaintiff in error.
James B. Holland and J. Whitaker Thompson, for defendant in

error.
Before ACHESON, DALLAS, and GRAY, Circuit Judges.

DALLAS, Circuit Judge. The plaintiff in error was plaintiff be
low, and the defendant in error was defendant below. In this opinion
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they will be referred to simply as plaintiff and as defendant, respec
tively. As collector of internal revenue, the defendant on December
8, 1'902, assessed, inter alia, a tax of $11,439.53 upon the beneficial
interests of the remaindermen in the residuary estate of George M.
Troutman, who died in the city of Philadelphia on March 5, 1901.
The plaintiff admitted that there was due, upon sundry specific be
quests under the wiII of the said George M. Troutman, internal rev
enue taxes upon said estate aggregating $1,421.51, and he paid this
amount to defendant on January 5, 1903; but he refused to pay the
additional sum of $11,439.53, assessed and demanded by the defend
ant, who thereupon assessed a penalty of 5 per centum for nonpay
ment thereof within 10 days, making the total amount of the disputed
assessment $12,011.51. The plaintiff paid this last-mentioned sum
under protest and distress, and, after duly appealing to the Commis
sioner of Internal Revenue for the refund and repayment thereof,
which was refused, he brought this action in the Circuit Court, in
which he claimed to recover the said sum of $12,011.51, with interest.
To the statement of this claim the defendant demurred, assigning
several causes of demurrer, which it is unnecessary to set forth, as the
declaration in defendant's brief, that he demurred "upon the ground
that the beneficial interests upon which the taxes were assessed were
vested, and not contingent, and therefore liable for the tax," presents
the main question in the case, and one upon which it properly may
be decided. The statutory provisions under which this question
arises are as follows:
"An act to provide ways and meanR to meet war expenditureR, and for other

purposes," approved June 13, 1898, c. 448, 30 Stat. 448, 464 [U. 8. Compo
8t. 1901, pp. 2286, 2307].

"Sec. 29. That any person or persons having in charge or trust, as adminis
tl.'ators, executors, or trustees, any legacies or distributive shares arising from
personal property, where the whole amount of such personal property as afore
said shall exceed the sum of ten thousand dollars in actual value, passing.
after the passage of this act, from any person possessed of such property.
either by will or by the intestate laws of any state or territory, or any per
sonal property or interest, therein, transferred by deed, grant, bargain, sale
or gift, made or intended to take effect in possession or enjoyment after the
death of the grantor or bargainor, to any person or persons, or to any body
or bodies, politic or corporate, in trust or otherwise, shall be, and hereby are,
made subject to a duty or tax, to be paid to the United States, as follows
that is to say: Where the whole amount of said personal property shall
exceed in value ten thousand and shall not exceed in value the sum of twenty
five thousand dollars the tax shall be: First. Where the person or persons
entitled to any beneficial interest in such property shall be the lineal issne or
lineal ancestor, brother or sister to the person who dies possessed of such

. property, as aforesaid, at the rate of seventy-five cents for each and every
hundred dollars of the clear value of such interest in such property."
"An act to provide for refunding taxes paid upon legacies and bequests fOJ'

uses of a religious, charitable, or educational character, for the encourage
ment of art, and so forth, under the act of June thirteenth, eighteen hun
dred and ninety-eight, and for other purposes," approved June 27, 1902,
c. 1160, 32 Stat. 406 [U. S. Compo St. Supp. 1903, pp. 281,282].

"Sec. 3. That in all cases where an executor, administrator, or trustee shall
have paid, or shall hereafter pay, any tax upon any legacy or distributive
share of personal property under the provisions of the act approved JUlle
thirteenth, eighteen hundred and ninety-eight, entitled 'An act to provh'le
ways and means to meet war expenditures, and for other purposes,' and amend-
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ments thereof, the Secretary of the Treasury be, and he is hereby, authorized
and directed to refund, out of any money in the treasury not otherwise ap
propriated, upon proper application being made to the Commissioner of Inter
nal Revenue, under such rules and regulations as may be prescribed, so much
of said tax as may have been collected on contingent beneficial interests
which shall not have become vested prior to .July first, nineteen hundred anll
two. And no tax shall hereafter be assessed or imposed under said act ap
proved June thirteenth, eighteen hundred and ninety-eight, upon or in respect
of any contingent beneficial interest which shall not become absolutely vested
in possession or enjoyment prior to said July first, nineteen hundred and
two."

The will of George M. Troutman disposed of his residuary estate
as follows:

"Thirteenth. All the rest, residue, reversion and remainder of my estate.
real and personal, whatsoever and wheresoever and of which I may die seised.
possessed or in any way entitled to, I give, devise and bequeath unto my ex
ecutors, hereinafter named, their heirs, executors, administrators, successors
and assigns forever, in trust nevertheless to collect and receive the rents, in
terest, income, dividends, and profits thereof and after first deducting all ex
penses attendant upon the execution of the trust to pay the same unto my
said beloved wife, Maria E. Troutman, for and during the full end and term
of her natural life in at least quarter yearly payments. And from and im
mediately after the decease of my said wife, then in trust to divide the said
rest, residue and remainder of my estate into as many equal parts and shares
as there shall be children of mine then living and lawful issue of deceased
children, such issue taking such share only as their parent would have takell
if living.

"And the shares happening to my children in such division to continue to
hold in trust to collect and receive the interest, rents and income thereof and
pay over the same unto my said children during the terms of their respective
natural lives for their respective use, benefit and behoof and so that the same
shall not be liable for their debts, contracts or engagements by assignments,
anticipation or othcrwise and also that the shares of my daughters shall not
be subject to the control or interference of or liable for the debts, contracts
or engagements of any husband they may have or take. And the shares so
happening to my said children from and immediately after their respective
deaths, to hold in trust for all their children then liVing and the lawful issue
of such of them as may then be deceased, their heirs, executors, administra
tors and assigns forever, in equal parts and shares, so nevertheless, that such
issue take and receive such part and share only as his, her or their deceased
parent would have taken and received, if then living, for the purposes herein
after set forth, that is to say, as to the shares of the issue born before my
decease of any of my children, to hold the same in trust for such issue during
their respective natural lives upon the same trust as hereinbefore set forth
with respect to the shares of my children during their lives and after the
decease of such issue respectively, then in trust to grant, convey, assign and

~
)aY the said shares respectively unto all their respective lawful issue in eqUal.
Jarts and shares, absolutely and in fee, such issue taking by representation
nd not per capita. And as to the shares of the issue born after my decease.

1>f any of my children, to grant, convey, assign and pay the same unto such
Issue, their heirs, executors, administrators and assigns forever.
;:, "And as to the shares happening In the division of my residuary estate after
.~e decease of )1lY wife, unto grandchildren or remoter descendants of mine,

i.0 hold in trust for the following purposes, that is to say, the shares happen·
g to grandchildren or remoter descendants born before my decease to holll
pon the same trusts above set forth with respect to the shares of the issue
rn before my decease, or any of my children taking in the division afore

"I"aid and the shares happening to grandchildren or remoter descendants born
fter my decease to hold upon the same trusts above set forth with respect

. 0 the shares of the issue born after my decease of any of my children taking
\1n the division aforesaid."
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It is contended for the defendant that the remainaer created 1:>y
this clause is a vested remainder, and for the plaintiff that it is a con
tingent one. Let us, then, in the first place, consider the language
of its creation. After a devise and bequest of the residuary estate
in trust to pay the income to the testator's wife during her life, the
provision is that upon her death (which has not yet occurred) the
said residuary estate shall be divided "into as many equal parts or
shares as there shall be children of mine then living and lawful issue
of deceased children, such issue taking such share only as their par
ent would have taken if then living." Here, it will be observed, the
remainder is not given to the testator's children generally, or as a
class, but is limited to such of them as shall be living upon the ter
mination of the precedent life estate, and, furthermore, that it is left
uncertain whether, as to any share or shares, the person or persons
entitled to take in remainder will be his children, or will be the lawful
issue of them, or of any of them. This is made evident by what fol
lows that part of the clause from which we have just quoted, where
the contemplation of a remainder which might pass to children, or
which might pass to other descendants, plainly appears in the pro
visions made as to the shares happening to his children and as to
the shares happening in the division unto his grandchildren or re
moter descendants. From the language employed in its creation,
it seems, then, to be obvious that this remainder is not "limited to
a person in esse and ascertained," and therefore is not vested (Fearne
on Contingent Remainders, 217), but is "limited to a person not as
certained," and therefore is contingent. Cruise on Real Property
(1st Am. Ed.) vol. 2, p. 263. It is precisely within the rule laid down
in Smith on Executory Interests (section 281), that:

"Where real or personal estate is devised or bequeathed to such children, or
to such child or individuals as shall attain a given age, or the children who
shall sustain a certain character, or do a particular act, or be living at a
certain time, without any distinct gift to the whole class, preceding such re
strictive description, so that the uncertain event forms part of the description
of the devisee or legatee, the interest so devised is necessarily contingent on
account of the person. For, until the age is attained, the character Is sus
tained, or the act is performed, the person is unascertained. There is no per
son. answering the description of the person who is to take as devisee or leg
atee."

That the law is as stated by the standard text-writers to whom we
have referred, the general current of judicial decisions abundantly
shows; but it is contended that those of the Supreme Court of Penn
sylvania disclose no settled construction of such language as is used
in George M. Troutman's will, and that therefore the decisions of
the federal courts should be followed. But in our opinion the law
of Pennsylvania as to the matter in question has been settled by the
decisions of its court of last resort,and in conformity with the gen
erally established rule to which we have heretofore adverted. It may
be that it would be difficult to harmonize all the dicta, or perhaps
some of the judgments, reported in the earlier Pennsylvania cases,
but no attempt to do so need be made. It suffices to say that the
Supreme Court of that state has, by its more recent adjudications,
distinctly, anda as may be assumed, finally, resolved any doubt that
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might previously have been entertained as to its position upon the
subject under consideration. In Craige's Appeal (1889) 126 Pa. 223,
17 Atl. 585, the testamentary clause in question was:

"(4) In the event of my son's decease, and of his wife, Ann, while his widow,
or in the event of her second marriage, I will that my whole estate shall be
immediately divided into two equal portions by my trustee herein named, or
his successor, calling to his aid the advice of my daughter Caroline, and such
other friends of the family as they may choose to consult; and that one
half of said estate thus divided shall be distributed in equal proportions, to
the children of my said son Edmund and his wife Ann, living at the time of
·..heir death or said Ann's second marriage, giving hereby to my daughter
Caroline the choice of one-half of said estate thus divided."

It was held "that the estate given to the children of Edmund and
Ann Holmes was contingent, and became vested only upon the death
of both, and in such children as were then in life"; and in that case,
as also in Reilly's Estate (1901) 200 Pa, 304, 49 Atl. 939, it was said
that the rule of legal construction, as well as the testamentary intent
in such cases, is well stated in the passage which we have already
quoted from Smith on Executory Interests. These cases would
seem, as to the law of Pennsylvania, to be conclusive, but to the same
effect are Martin's Appeal (1898) 185 Pa, 51, 39 Atl. 841, and Ral
eigh's Estate (1903) 206 Pa, 451, 55 Atl. 1119.1 It is not impossible
plausibly to suggest that the federal decisions disclose some apparent
discrepancies, but, as was said in the case of In re Hoadley (D. C.)
101 Fed. 233, their explanation is to be found in the endeavor to
adopt that construction of the will which will most nearly carry out
the apparent intent of the testator, and make that intent controlling.
But that the question before us, if presented as in this case, would
be decided by the Supreme Court of the United States as we feel
compelled to decide it, is, we think, made apparent by the opinion
delivered by that court in McArthur v. Scott, 113 U. S. 340, 5 Sup.
Ct. 652, 28 L. Ed. 1015, in which (page 379, 113 U. S., page 661, 5
Sup. Ct., 28 L. Ed. 1015) it is significantly pointed out that the gift
of the remainder there under examination "is not to such grandchil
dren only as shall be living at the expiration of the particular estate, but
it is to 'my grandchildren per capita, the lawful issue of my said sons
and daughters'-vvords of description appropriate to designate all
such grandchildren."

Having reached the conclusion that the remainder in this case is
contingent, and that therefore the assessment was unlawful, it is un
necessary for us to express an opinion upon any other of the ques
tions which have been argued. Our views upon the single point we
have discussed require that the judgment of the Circuit Court shall
be reversed, and the cause be remanded to that court with direction
to enter judgment for the plaintiff upon the demurrer, and it i~ so
ordered.

1 Note by the Court. And also Mulliken v. Earnshaw, 58 AU. 286, whIch
has been decided by the Supreme Court of Pennsylvania since this opinion
was written. It has not yet been officially reported.
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PHILADELPHIA TRUST, SAFE DEPOSIT & INS. CO. et al. v. McCO.A.CH,
Internal Revenue ColIector.

(Circuit Court of Appeals, Third Circuit. May 26, 1904.) .

No. 29.

1. INTERNAL REVENUE--LEGACY TAXES-VESTED OR CONTINGENT REMAINDER.
The interest of a daughter in her father's estate, which, by the terms of

his wiIl, she was not to take unless she survived her mother, was con
tingent, and not vested, and did not become subject to legacy tax, under
section 29 of the war revenue act of June 13, 1898, c. 448, 30 Stat. 464
[U. S. Compo St. 1901, p. 2307], where her mother was living July I, 1902,
after which time contingent beneficial interests vested in possession or
enjoyment were exempted from the tax by the amendment of June 27,
1902, c. 1160, § 3, 32 Stat. 406 [U. S. Compo St. Supp. 1903, p. 282].

In Error to the Circuit Court of the United States for the Eastern
District of Pennsylvania.

For opinion below, see 127 Fed. 386.
John G. Johnson, for plaintiffs in error.
James B. Holland and J. Whitaker Thompson, for defendant in

error.
Before ACHESON, DALLAS, and GRAY, Circuit Judges.

DALLAS, Circuit Judge. In this case the interest of a daughter
in her father's estate, which, by the terms of his will, she was not to
take unless she should survive her mother, was adjudged to be li
able to tax, notwithstanding the statutory exemption from such tax
of "a contingent beneficial interest not absolutely vested in posses
sion or enjoyment." That this adjudication was erroneous is shown
in the opinion filed herewith, in the case of Land Title & Trust Com
pany, Executor, etc., V. McCoach, Collector of Internal Revenue,
129 Fed. 901, and in the opinion and judgment of the Supreme
Court of Pennsylvania in Holmes' Appeal, 116 Pa. 246, 9 At!. 341.

The judgment of the Circuit Court in favor of the defendant upon
his demurrer to the plaintiffs' statement of claim is reversed, and the
cause wiIlbe remanded to that court, with direction to enter judg
ment thereon in favor of the plaintiffs.
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HEMPSTEAD Y. THOMAS, Collector of Custom&

(Otrcuit Court of Appeals, Third Circuit. May 9, 1004.)

No. 11.

901

L CUSTOMS DUTIES-CLASSIFlOATION-BoRATE OF MANGANESE-BoRATE :MATlI:
RIAL-CHEMICAl, COMPOUND-NoSCITUR A Socns.

The enumeration in paragraph 11, Tariff Act July 24, 1897, c. 11, 80
Stat. 152 [U. S. Compo St. 1901, p. 1627], of "other borate material," re
fers only to borate materials found in nature in a raw condition, such
as the "borates of lime or soda" included in the same provision, and does
not embrace borate of manganese, or bormangan, which is a manufllc
tUl'ed article made from manganese and borates of lime or soda, and
which is held to be dutiable as a chemical compound or salt under Dara
graph 3 of said act, SO Stat. 151 [U. S. Compo St. 1901, p. 1627].

Appeal from the Circuit Court of the United States for the Eastern
'District of Pennsylvania.

For decision below, see Hempstead V. United States, 123 Fed. 346,
G. A. 5155.

Wm. A. Keener a. Stuart Tompkins, on the brief), for appellant.
James B. Holland and Wm. M. Stewart, Jr., for appellee.

Before ACHESON, DALLAS, and GRAY, Circuit Judges.

GRAY, Circuit Judge. This is an appeal by the importers from a
decree of the Circuit Court of the United States for the Eastern District
of Pennsylvania, affirming the action of the Board of General Ap
praisers. The undisputed facts appear to be as follows:

O. G. Hempstead & Son imported into the port of Philadelphia,
at various dates between December 4, 1899, and March 29, 1900, 16
separate lots of merchandise, invoiced as bormangan, or borate of man
ganese, which was assessed with duty at three cents per pound, under
paragraph II, Act July 24, 1897, c. II, 30 Stat. 152 [U. S. Compo St.
1901, p. 1627] which provides as follows:

"11. Borax, five cents per pound; borates of lime or soda, or other borate
material not otherwise provided for, containing more than thirty-six per
centum of anhydrous boracic acid, four cents per pound; borates of lime or
soda, or other borate material not otherwise provided for, containing not
more than thirty-six per centum of anhydrous boracic acid, three cents per
pound."

The importers protested against this classification and assessment,
claiming that said merchandise was dutiable at 25 per cent. ad valorem
as a chemical compound or salts, under paragraph 3 of said act of 1897,
C. II, 30 Stat. lSI [U. S. Compo St. 1901, p. 1627], which said para
graph reads as follows:

"S. Alkalies, alkaloids, distilled ol1s, essential ol1s, expressed ol1s, rendered
ol1s, and all combinations of the foregoing, and all chemical compounds and
salts not specially provided for in this act, twenty five per centum ad valo
:rem."

; The Board of General Appraisers overruled the protests, and af
~rmed the decision of the collector. The Circuit Court affirmed the
)
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action of the Board of General Appraisers. In so doing, we think the
learned judge of the court below was in error. We take the following
findings of fact from the opinion of the court:

"It is agreed by the parties to this appeal, that the following facts have
been established by the testimony: The merchandise in question is borate
of manganese, and is known by the trade as such. It is not found in nature,
but is a manufactured product derived from borate of lime, or borate of soda,
and manganese. It is a compound of boracic acid and manganese. The sev
eral importations in question contain from 4 to 20 per cent. of manganese,
and from 10 to 3\) per cent. of anhydrous boracic acid. The market price
of manganese is 4 cents a pound, and the market price of anhydrous boracic
acid is 16 cents a pound. Borate of manganese is extensively used in the
manufacture of varnishes, where a light colored varnish is desired, and its
onl~ practical use is in such manufacture. The manganese acts as a dryer,
the boracic acid having apparently no effect, except as a vehicle for the man
ganese."

The classification of the importation in this case turns upon the
meaning of the words "other borate material," as used in paragraph
II, above quoted. There is apparently confusion in the use of the
word "material," by both the Board of Appraisers and the court. It
is sometimes used by them as the equivalent of "substance" or "ar
ticle," without reference to its real meaning as the substance or mat
ter of which anything is made or to be made.

Borate of manganese is shown by the testimony to be an article not
found in nature, but manufactured from the raw materials, borate of
lime, or borate of soda, which are found in nature. Borate of man
ganese, therefore, is purely a manufactured article-as stated above,
a chemical compound of boracic acid and manganese.

Is this borate of manganese a "borate material," within the mean
ing of paragraph II of the tariff act of 1897? We think not. As
the only borate material specifically mentioned in paragraph 11 of the
tariff act of 1897 are the borates of lime and soda, the meaning of
"other borate material," used in conjunction therewith, must, on the
principle of noscitur a sociis, be determined with reference to these
substances. Borate of lime and borate of soda are the principal raw
materials from which borax and boracic acid are obtained. There are
other borate materials, such as Tuscan crude boracic acid, tineal,
boro-nitro-calcite, boracic acid crystals and tisa, from which borax
and boracic acid are manufactured. Thev are all crude raw mate'
rials found in nature, and are of a character similar to borate of lime
and borate of soda, but borate of lime and borate of soda seem to be
the principal borate materials from which borax and boracic acid are
obtained, as they are found in nature in enormous quantities. Borate
of manganese, on the other hand, as we have seen, is not found in na
ture, but is a manufactured product, obtained from the raw mate
rials, borate of lime, borate of soda, and manganese. Thus manufac
tured, it contains, of course, boracic acid in varying proportions from
10 to 30 per cent., the same being useful only as a vehicle for the
manganese, and when eliminated, is waste product. It is true, that,
chemically, borax and boracic acid can be obtained from the borate of
manganese, but it;s not true that, commercially, they can be so ob-
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tained. It is in evidence that 'borax is sold for 8;4 cents per pound,
and boracic acid for 16 cents per pound, while it would cost at least
one dollar per pound to produce borax or boracic acid from borate of
manganese. It is also testified that, apart from the cost, boracic acid
so obtained would not be a commercial article, on account of the stain
produced by the manganese.

We think, therefore, that it is clearly established by the evidence
contained in this record, that borate of manganese is not, practically
or commercially, a borate materia1. It is itself a product of the borate
materials mentioned in paragraph II of the tariff act referred to.

It is admitted on both sides, that this paragraph is founded upon the
protective policy of the government. This fact only lends force and
emphasis to the argument, that a practical and commercial meaning
must be given to the words "borate materia1." The fact that, chem
ically, it is possible to produce borax or boracic acid from borate of
manganese, does not bring the latter within the meaning of the words
"borate material," as used in the paragraph in question. Neither the
letter nor the spirit of the act requires that it should.

Excluded from classification under paragraph 11 of the tariff act of
July 24, 1897, borate of manganese, we think, should be classified
under paragraph 3 of the said act, as a chemical compound or salts not
specially provided for in the act.

The decree of the court below is reversed, and the case remanded to
that court, with directions to enter a decree in conformity with this
opinion.

UNITED STATES v. O'NEILL et at

(Circuit Court of Appeals, Third Circuit. May 2, 1904.)

No. 19.

L CUSTOMS DUTIl!:s-LuBILITY OF CONSIGNEES-UNAUTHORIZED SHIPMENT
MERCHANDISE NOT "IMPORTED."

Certain merchants ordered for importation a quantity of merchandise
of a kind not subject to duty. In response to the order a shipment was
consigned to them of an article of a different character, which was sub
ject to a high rate of duty, and which they refused to accept or to make
themselves responsible for in any way. Held that there was no colora
ble authority for the shipment of the merchandise, and that the con
signees should not be considered as having "imported" the merchandise
within the meaning of section 1, Customs Administrative Act of June
10, 1890, c. 407, 26 Stat. 131, 1 Supp. Rev. St. 744 [U. S. Comp. St. 1901.
p. 1886], providing that all merchandise "imported" into the United
States shall for the purposes of the act "be deemed and held to be the
property of the person to whom the merchandise may be consigned."

2. SAME-CONSIGNMENT WITHOUT CONSENT OF ·CONSIGNEE.
Where merchandise is shipped to parties in the United States, which

is of a different character from that ordered, it is a consignment made
without the consent of the consignees, within the meaning of article 1231.
Customs Regulations 1899, prescribing that, when the proceeds from the
sale of unclaimed merchandise are not sufficient to pay the duties and
other charges thereon, "the consignees are liable for such duties, unles~

it be shown that the consignment was made without their consent."
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8. SAME-UNAUTHORIZED SHIPMENT-OBLIGATION OF CONSIGNEE TO MAD EN
TRY.

Where merchandise is shipped to parties in the United States without
their authority, they are under no obligation, in order to free themselves
from liability for duty, to make entry of the merchandise or to take pos
session of it for any purpose.

In Error to the District Court of the United States for the Eastern
District of Pennsylvania.

For decision below, see 122 Fed. 547. Note U. S. v. Bishop, 125
Fed. 181, 60 C. C. A. 123.

Wm. M. Stewart and James B. Holland, for plaintiff in error.
John G. Johnson, for defendants in error.

Before ACHESON, DALLAS, and GRAY, Circuit Judges.

GRAY, Circuit Judge. This was an action of assumpsit, brought
by the United States to recover a balance of customs duties, amount
ing to $722.72, alleged to be due by the firm of O'Neill Bros., of the
city of Philadelphia. The case was tried before McPherson, J., with
out a jury, in accordance with the provisions of section 639, Rev.
81. After hearing and argument, the learned judge directed judgment
to be entered in favor of the defendant upon his findings of fact and
law, as set out in his opinion, of which the following is a copy:

"This suit is brought to recover a balance of tariff duties for which the
defendants are alleged to be liable. The case having been tried by the court
without a jury, I find the following facts:

"The defendants are merchants in the city of Philadelphia, and as part of
their business buy and sell cotton waste and woolen waste. Shortly before
October 1, 1899, they received a sample of cotton waste from the Kingston
Hosiery Company, doing business in the Province of Ontario, and ordered
fifty bales to correspond with the sample. On October 1st the hosiery com
pany delivered to the Grand Trunk Railway fifty bales of waste consigned
to 'J. D. Lewis, Suspension Bridge, Messrs. O'Neill Brothers, Philadelphia.'
This bill of lading was indorsed by J. D. Lewis: 'Deliver to J. Mel. Mc
Niven.' When the goods arrived at Suspension Bridge, McNiven entered
them for consumption, declaring, among other things, that 'to the best of
my knowledge and beUef, O'Neili Brothers, Philadelphia, Pat are the owners
of these goods, wares, and merchandise mentioned in the annexed entry.'
'rhe bales were afterwards examined by a customs officer, who discovered
that four bales were nearly all wool, and forty-six bales were cotton and
wool mixed, although mostly cotton. Cotton waste is admitted free of duty,
while woolen waste, or woolen and cotton mixed, is charged with a duty of
ten cents a pound. The net weight of these bales being eight thousand five
hundred pounds, a duty of $850 was accordingly imposed aIJd payment was
demanded from the defendants. To this they replied that their order had
been given upon a sample that contained nothing but pure cotton, and that
if the bales which were shipped contained wool the hosiery company had sent
something that they had not ordered, and therefore that they did not hold
themselves responsible for any 'duty that might be collectible upon the sWp
ment. The goods were stored by the customs authorities for more than a
year, and were then sold to enforce payment of the duty, producing the net
sum of $127.28, thus leaving an unpaid balance of $722.72, for which amount
the present suit is brought. So far as appears from the evidence, neither
Lewis nor McNiven was an agent of the defendants, either general or special,
and neither had any authority, express or implied, to enter the goods for
consumption. The defendants declined to accept the bales, and paid no fur
ther attention to the shipment. They had not ordered the goods that were
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sent, and very properly refused to receive them or to make themselves in any
way responsible for their care or custody.

"Upon these facts, it seems to me that the defendants are not liable for the
balance of the duty. It is true that the act of 1890, 1 Supp. Rev. St. 744
[U. S. Compo St. 1901, p. 1886]. declares that 'all merchandise imported into
the United States shall, for the purpose of this act, be deemed and held to
be the property of the person to whom the merchandise may be consigned.'
It is also true that the bill of lading shows that the Grand Trunk Railway
named O'Neill Brothers as the ultimate consignees of the merchandise. But
under the other facts, I do not think that the act should be so construed as
to embrace the present defendants. They did not import this merchandise
into the United States in the proper sense of that word. They ordered an
entirely different article from the hosiery company, and, if that article had
been furnished, no doubt they would have been liable for the duty with which
the goods might have been properly chargeable. But I am unable to see
upon what ground they can be charged for duty upon an article which they
neither bought, nor accepted, nor entered for consumption. The entry at the
custom house was not made by the defendants' agents, and they cannot be
held responsible for McNiven's unauthorized act. They disavowed it as soon
as they knew of it, and consistently refused to pay any further attention to
the goods. The government argues that they should .have given the bond
prOVided by law and have withdrawn the goods for exportation to the hosiery
company, but I cannot agree that any such obligation was imposed upon the
defendants. On the contrary, as it seems to me, to have taken possession
of the goods for any purpose, might have been construed by the hosiery com
pany to be an acceptance, and, at all events, would have exposed the defend
ants to the hazard of a lawsuit upon that ground.

"In my opinion, they were fully justified in the course they followed. The
opinion of the Attorney General in 5 Treas. Dec. 244 (Dec. No. 23,606), does
not in any respect affect the question now being considered. There thE con
signee received and entered the very tobaccos he had ordered, but because
the wrappers and fillers were improperly packed together, he was obliged to
pay a higher duty than would have been othel'wise chargeable. He had 'im
ported' the goods and the law fixed him with liability. Here, however, the
defendants did not order these goods to be sent into the United States, did
not enter them, and have never exercised any act of ownership over them.
In a word, the defendants did not 'import' the goods and never intended to
import them.

"I conclude, therefore, that the defendants are not liable for the amount
sued for, and that judgment should be entered in their favor."

The plaintiff thereupon brought the case to this court on a writ of
error to the District Court. The questions raised by the assignments
of error, as stated by the District Attorney, are: (1) Were O'Neill
Bros., under the facts as found by the court, the consignees of the So
bales of waste in question? (2) If O'Neill Bros. were the consignees,
was "the consignment made to them without their consent," within
the meaning of those words, as used in article 1231 of the customs
regulations?

The facts are found by the court and are not in dispute. What
ever may be said in answer to the first question, as above stated, we
are clearly of opinion that if O'Neill Bros. were the consignees, the
consignment was made to them without their consent, within the
meaning of those words, as used in article 1231 of the customs regu
lations. That article provides that, "when the proceeds of any sale of
goods remaining unclaimed more than a year, are insufficient to pay
the charges and duties, the consignees are liable for such duties, unless
it be shown that the consignment was made without their consent."
This rule of the Secretary of the Treasury, for the practical admin-
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istration of the customs laws in this respect, promulgated under au
thority conferred by law, is in accord with justice and common sense.
The facts, as found by the court below, clearly show that this con
signment of wool waste and mixed cotton and wool, was made with
out the authority, express or implied, of the defendants in error. The
goods were not sent by the consignors in response to an order for the
same. What defendants in error ordered, was cotton waste, an ar
ticle to be imported free of duty. The consignment here in ques
tion was of wool waste and mixed cotton and wool, dutiable at 10 cents
per pound. Such a shipment is as clearly made without the consent of
the consignee, as if no order for a different article had been sent. The
facts found do not support the assertion, that the defendants in error 1

"ordered fifty bales of waste and they were forwarded fifty bales of
waste." The order of one article is not colorable authority for the
shipment of an entirely diff~r~nt article, especially where the articles
ordered are on the free list, and those shipped are dutiable. In such
case, the party to whom the shipment is made, is not bound, in order
to free himself from liability, to enter a bond for re-exportation of
the goods thus sent without authority. Such entry of bonds and re
exportation would, as said by the court below, expose the party to lia
bilities, both to the government and to the shippers, which he was
not obliged to assume. We are of opinion that the defendants in er
ror in this case, on the facts found by the court below, are within
the exception to article 1231 of the customs regulations above quoted,
it being clearly shown that the consignment in question "was made
without their consent."

The judgment of the court below is therefore affirmed.

LANYON ZINC CO. et al. v. BROWN et aL

(Circuit Court of Appeals, Eighth Circuit. March 28, 1904.)

No. 2,014.

L PATENTS-INFRINGEMENT-ORE ROASTING FURNACE.
The Brown patent, No. 471,264, for an ore roasting furnace, claim 1.

which covers a furnace in which the mechanism for operating the rab
bles for stirring and advancing the ore is placed in a supplemental cham
ber for the purpose of protecting it from the action of the heat, dust,
and fumes, is limited by the words "supplemental chamber," and is not
infringed by the construction shown in the Cappeau patent, No. 691,112,
in which the furnace is supported by posts, and the rabble operating
mechanism is placed in the uninclosed space beneath.

Appeal from the Circuit Court of the United States for the District
of Kansas.

John H. Atwood and John R. Bennett (C. E. Benton, on the brief),
for appellants.

Douglas Dyrenforth, for appellees.
Before SANBORN and THAYER, Circuit Judges.
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THAYER, Circuit Judge. This is an appeal from an order award
ing an injunction which restrained the appellants from using ore roast
ing furnaces made in accordance with the specification of letters patent
No. 691,112, issued to Joseph P. Cappeau on January 14, 1902. This
order of injunction appears to have been made on a motion which was
filed in a proceeding that had been b~gun against the Lanyon Zinc Com
pany and others to punish them for an alleged violation of an order of
injunction previously obtained, which enjoined them from infringing
claim I of letters patent No. 471,264, issued to Horace F. Brown, one
of the appellees. In view of the manner in which the injunction was
obtained, certain questions of procedure are discussed in the briefs. On
the oral argument, however, it was agreed by counsel that all questions
of procedu-re should be waived, and that the point to be determined
on appeal was whether an ore roasting furnace made in conformity
with the specification 6f the Cappeau patent, such as the appellant is now
using, infringes the first claim of the Brown patent, which is owned by
the appellees.

The Brown patent has been before this court for construction on
several occasions. Thus in Metallic Extraction Co. v. Brown, 43 C. C.
A. 568, 104 Fed. 345, the patent was upheld, and it was decided that an
ore roasting furnace made in accordance with the specification of letters
patent No. 532,013, issued to Alfred Ropp on January I, 1895, infringed
the first claim of the Brown patent; the same ruling was made in Lan
yon Zinc Co. v. Brown et aI., 53 C. C. A. 354, I IS Fed. IS0; and the rul
ing was repeated in Lanyon Zinc Co. v. Brown, 56 C. C. A. 448, 119
Fed. 918. The first claim of the Brown patent, that has been upheld in
the cases last cited, is as follows:
. "In an ore roasting furnace having means for stirring and advancing the
ore, a supplemental chamber at the side of the main roasting chamber, and
cut off from said main chamber by a wall or partition, and carriers in said
supplemental chambers cc_nected with the stirrers, but removed from the
direct action of the heat, fumes, and dust, substantially as herein described."

Figures I and 2, which appear on the adjoining page, disclose the
method of constructing the Cappeau furnace. Referring to these fig
ures-particularly figure I-it will be seen that the body of the fur
nace is supported by pillars or iron posts set firmly in the ground; the
space underneath the hearth being left open and uninclosed to permit
the free circulation of air from all sides. The floor of the hearth has
a longitudinal slot through which a perpendicular arm or rod extends,
which rod or arm, at its lower end, is attached to a carrier that moves
on a track underneath the hearth. To the upper end of this rod a
crossbar is attached, from which the rabble arms depend that serve to
stir the ore within the furnace as the carrier moves along the track. At
the ends of the furnace are swinging gates, which are opened by the
stirrer mechanism, and are closed by their own weight as SOOD as the
stirrers have passed.

The appellants contend that the Brown patent describes and claims a
"supplemental chamber cut off from the main chamber," that a supple··
mental chamber is one of the essential features of the invention covered
by that patent, and th.. it is not found in the Cappeau furnace which
they are using. We entertain no doubt that, as claimed by the appel-

129F.-58
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lants, a supplemental chamber for the housing of the rabble operating
mechanism constitutes an essential feature of the Brown furnace. It
was that novel method of constructing a furnace which entitled him to
a patent. The language of the Brown specification, and particularly
the language of the first claim, leaves no room for doubt on that point.
Brown described the disastrous effect of the heat and fumes within the

furnace upon the mechanism which had previously been employed to stir
the ore within the oven and gradually move it to the end where it was
to be discharged. He also described a means whereby the difficulty
theretofore encountered could be overcome and had been overcome; the
means described being the construction of a supplemental chamber cut
off from the main roasting chamber wherein the rabble operating mech
anism could be placed, thereby removing it from the direct action of
heat; and the means thus described he specifically claimed in his first
claim, thereby making the supplemental chamber the principal feature
of his furnace. In the case of Metallic Extraction Co. v. Brown, supra,
this court concluded, after a careful scrutiny of his specification, that
Brown did not intend to make the location of the supplemental chamber
a material element of his claim, although he had described it as located
at the side of the main roasting chamber. We accordingly held in that
case that the use of the Ropp furnace, which had a well-defined supple
mental chamber underneath the hearth for housing the rabble operating
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mechanism and protecting it from the heat, was an infringement of
claim one of the Brown patent.

The question to be determined on the present appeal, therefore, is
whether the open and uninclosed space underneath the Cappeau furnace
can be held to be a supplemental chamber, within the fair intent and
meaning of those words as employed in the Brown patent. We are
of opinion that this question must be answered in the negative. The
space in question satisfies none of the definitions usually given of a
chamber. It is not a "room" or "an apartment" or "a cavity" or a
"closed space" of any sort. It is entirely uninclosed. In ordinary
speech, no one would think of describing the open space underneath the
Cappeau furnace, where the track is laid on which runs the carriage that
operates the rabble arms, as a supplemental chamber, although the
words in question were aptly applied by Brown to describe the inclosed
space in his furnace where the rabble operating mechanism is located.

It is an elementary rule that a patentee may claim the whole or a
part of what he has invented. He is entitled to limit his claims to any
extent that may seem desirable, but, having done so, his right to protec
tion is also limited, since the claim actually made by the patentee is the
measure of his right to relief. McClain v. Ortmayer, 141 U. S. 419,
12 Sup. Ct. 76, 35 L. Ed. 800; Keystone Bridge Co. v. Phrenix Iron
Co., 95 U. S. 274,278,24 L. Ed. 344; White v. Dunbar, II9 U. S. 47,
51,7 Sup. Ct. 72, 30 L. Ed. 303. It may be that Brown, being the first
to place the rabble operating mechanism of a furnace outside of the
oven, might have formulated his claims in such a manner as would have
covered the method of construction described in the Cappeau patent, but
he has not done so. He saw fit to place his rabble operating mechanism
not in an open and uninclosed space adjacent to the oven, but in a sup
plemental chamber, and claimed the chamber as an element of his com
bination. Having done so, he is not entitled to relief against one who
does not employ a chamber in which to locate his mechanism for operat
ing the rabble arms. The first claim of the Brown patent is entitled
to a fair and reasonable interpretation, but we cannot indulge in a
liberality of construction which ignores the ordinary meaning of words
and phrases, as we must do if we hold that an open and uninclosed space
is a chamber.

The decree of the lower court awarding an injunction restraining the
appellants from using the Cappeau furnace, and holding the use of that
furnace to be in violation of the existing injunction, is reversed, and
the cause is remanded with directions to dissolve the injunction which
was granted.
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MORTON TRUST CO. et al. v. AMERICAN CAR &: FOUNDRY CO.

(Circuit Court of Appeals, Third Circuit. May 13, 1904.)

No. IS.

1. PATENTS-SUIT FOR INFRINGEMENT-PLEADING.
Where a bill charges infringement of a patent generally, in accordance

with the approved practice, it may be construed to charge infringement
of all the claims; and, unless under very exceptional circumstances, the
complainant cannot be required to amend by specifying the claims with
respect to which infringement is claimed and the parts of defendant's
structure which are claimed to infringe.

Appeal from the Circuit Court of the United States for the District
of New Jersey.

For opinion below, see 121 Fed. 132.

John R. Bennett, for appellants.
Paul Bakewell, for appellee.
Before ACHESON, DALLAS, and GRAY, Circuit Judges.

ACHESON, Circuit Judge. This is an appeal from a decree in
equity dismissing the bill of complaint upon the ground that the plain
tiffs had failed to comply with an order of the court requiring them
within 30 days to "specify the particular parts of the defendants' car or
car construction that are relied upon as infringements of the patent in
suit, and the several claims which they are alleged to infringe." The
suit was for the infringement of letters patent No. 584,709, for an "im
provement in metallic cars," granted to Charles T. Schoen. In the in
troductory part of the specification are these statements:

"l'his invention relates, stated generally, to the construction of a railway
car, and, stated specifically, to the construction of a pressed steel hopper
bottom car. The invention comprises a number of details of construction, such
as the under frame and its sills, the draft-gear, the body-bolster, the bottom,
the doors for the bottom, the supports for the bottom, the sides and ends, the
stakes and corner-posts, and other parts and combinations of parts, as herein
after more particularly set forth and claimed."

Then follows a detailed description of the invention. The claims are
28 in number.

The bill is in the usual form, and contains the usual allegations in
an infringement suit, and the usual prayers for relief. Infringement by
the defendant company is charged thus:

"And so it is, may it please your honors, that the said defendant, as your
orators are informed Hnd believe, and therefore aver, well knowing the prem
ises, and without the license of your orators, against their will and in viola
tion of their rights, and to their very great damage and irreparable injury, has
manufactured, sold, and used metallic cars, and sold such cars to others to use.
substantially as set forth in the said letters patent No. 584,709, and claimed
in the claims thereof, and that it has threatened and intends to continue to
so manufacturE;, sell, and use, and sell to others to use, metallic cars embodying

11 1. Pleading in patent infringement suits, see note to Caldwell v. Powell, 19
C. C. A. 595.

See Patents, vol. 38, Cent. Dig. § 511.
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the invention and method of the claims of the saId letters patent No. 584,709
within the United States, all of which Is in violation and Infringement of the
said letters patent No. 584,709, and of the claims thereof, and your orators'
rights in the premises."

The averment of infringement was clearly sufficient, according to
the approved practice in patent causes. 3 Robinson on Patents, p. 430,
§ 1106; Thatcher Heating Co. v. Carbon Stove Co., 4 Ban. & A. 68.
The defendant, however, presented to the court a petition concluding
with the following motion:

"Defendant moves your honors to make an order in this cause requiring the
complainants, within a time to be appointed by this court, to amend their bill
of complaint in order to specify in and by the same the particular claim or
claims of said Schoen patent, No. 584,709, of June 15, 1897, with respect to
which complainants charge infringement by the defendant in this cause, 'and
that, after complainants have so amended their bill of complaint, defendant
have at least thirty days within which to file its answer or other pleading in
this cause; and defendant prays for such other and further order in the
premises as to this court may seem meet, and which may be in accordance
with the principles of equity and good conscience."

Thereupon the court made the order above mentioned. It will be
observed that in its order the court went beyond the defendant's specific
prayer, for it not only required the plaintiffs to specify the several
claims which they alleged the defendant infringed, but also "the par
ticular parts of the defendants' car or car construction that are relied
upon as infringements of the patent in suit."

In some rare instances where the cases seem to have been exceptional,
the plaintiff in an infringement suit has been required to specify in
limine the claims relied on, but there is no precedent in this circuit for
such an order. Applications therefor were denied by the Circuit Court
for the Eastern District of Pennsylvania in Johnson v. Columbia Phono
graph Co. and Johnson v. National Graphophone Co., 106 Fed. 319.
Vie are not convinced that in the present case there are any special rea
sons for a departure from the usual practice. Moreover, the charging
clause of this bill recited above, we think, imports infringement of all the
claims of the patent in suit. The invention of this patent covers a num
ber of details of construction of the described railway car, and there
might well be infringement of all the claims. As we have seen, how
ever, the order made by the court ,below required the plaintiffs not only
to specify the several claims alleged to be infringed, but also the par
ticular parts of the defendant's car or car construction that are relied
upon as infringements of the patent. In its scope the order goes be
yond any precedent known to us. Compliance with the order would
require definite knowledge of the defendant's car construction. It
does not appear, and we think it ought not to be presumed, that the
plaintiffs have had such an opportunity to inspect all the parts of the
defendant's car as would enable them to specify the extent and char
acter of the defendant's infringement with the particularity enjoined by
the order. On the other hand, there is no hardship that we can see in
calling upon the defendant to answer the charge of infringement con
tained in this bill. The defendant has before it, or is entitled to have
before it, the patent sued on, and upon an inspection of the patent can
see whether its construction is the same as or different from that of the
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patent. 'Ve are far from satisfied that the trial of patent Gll;S!'" 1" ';;1'1
be expedited, or the records therein abbreviated, by the adoption of tile
new practice contemplated by the order in question.

We cannot agree with the contention of the appellee that the court
has no jurisdiction of this appeal, and therefore should dismiss it. The
order complained of was not simply one of judicial discretion. But fur.
thermore the appeal is not from the interlocutory order, but from the
final decree of the court dismissing the bill for failure to comply with
the order.

The decree of the Circuit Court dismissing the bill of complaint is
reversed, and the cause is remanded to that court, with direction to re
instate the bill, and for further proceedings thereon in conformity with
the views expressed in this opinion.

TOWER v. HOBBS.

(Circuit Court of Appeals, First Circuit. May 5, 1904.)

No.515.

1. P ATENTS-INFRINGEMENT-PENHOLDERS.
The Tower patent, No. 378,223, for a penholder having a sleeve of cork

at its lower end, held not infringed.

Appeal from the Circuit Court of the United States for the District
of Massachusetts.

Anson M. Lyman (Walter S. Logan, on the brief), for appellant.
Marcellus Bailey (Aaron H. Latham, on the brief), for appellee.
Before PUTNAM, Circuit Judge, and BROWN and LOWELL,

District Judges.

LOWELL, District Judge. The question here raised was decided by
the Circuit Court of Appeals for the Second Circuit in Tower v. Eagle
Pencil Co., 94 Fed. 361, 36 C. C. A. 294. Upon consideration we find
no reason to differ from that court in its conclusion that a pen precisely
like the defendant's, here in evidence, did not infringe the patent in suit.
Concerning the validity of that patent we express no opmioll.

The decree of the Circuit Court is affirmed, and the appellee recovers
his costs of appeal.
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AMERICAN CHOCOLA'l:E MACHINERY CO. v. HELMSTETTER.

(Circuit Court, S. D. New York. March 14, 1904.)

L PATENTS-INFRINGE}IENT-MACHINE FOR COATING CONFECTIONERY.
The Holmes patent, No. 492,205, for a machine for coating confection

ery, claim 1, covering a combination of a dipping mechanism with a
jarring device for removing surplus coating from the drops, was not
anticipated, and is entitled to a liberal construction as embodying the
first successful automatic machine for coating cream cores with chocolate,
and is infringed by the machine of the Weeks patent, No. 634,633.

2. SAME-CHOCOLATE DIPPING TRAY.
The Gousset patent, No. 526,968, for a chocolate dipper, claim 4, was

not anticipated, and is valid; also held infringed.
3. SAME-CHOCOLATE COATING "'lACHINE.

The Walter patent, No. 533,974, for a chocolate dipping or coating ma
chine, claim 1, held infringed.

In Equity.
Charles C. Gill, for complainant.
Hector T. Fenton, for defendant.

COXE, Circuit Judge. This action is founded on three letters patent
for improvements in the confectionery art. They are as follows: No.
492,205, granted February 21, 1893, to Daniel M. Holmes; No. 526,
968, granted October 2, 1894, to Cyprien Gousset and No. 533,974,
granted February 12, 1895, to William Walter.

The complainant is aNew York corporation engaged in the manu
facture and sale of machinery for making chocolate confections and is
the owner of the patents in controversy. The defendant is engaged in
making chocolate creams in the city of New York and, in such business,
uses apparatus alleged to infringe. Holmes seems to have been the first
person to produce a successful automatic machine for coating cream
cores with chocolate. The portion of the machine in controversy relates
to mechanism whereby the cream cores are properly held in position,
dipped in the chocolate solution, withdrawn therefrom and the surplus
chocolate removed by means of a jarring action imparted to the hold
ing frame or dipper. The first claim of the Holmes patent, the only
one involved, is as follows:

"In a machine of the character herein specified, the combination with the
drop dipping mechanism, of a jarring device for removing surplus coating
material from the drops, substantially as shown and described."

This combination contains two elements, first, a drop dipping mech
anism, and, second, a jarring device for removing the surplus chocolate;
both elements, of course, must be found in a machine for coating con
fectionerv as described and shown.

The jarring device is thus referred to in the specification:
"As the dipping mechanism reaches its highest point, the finger is no longer

held out of engagement with the ratchet, but, through the medi~m of the rod
and its connections is released permitting the ratchet to strike it, and thl!
hammers are caused to rapidly tap the upper portion of the connections to
the drop holder, thus causing the jarring off of the surplus coating, and this
jarring continues until the Mops are nearly deposited upon the paper."
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It consists of a succession of sharp jars or shocks imparted to the
holding tray by hammers moving vertically, so that the surplus chocolate
is removed without injuring or marring the symmetry of the drop.

There is nothing in the prior art requiring a limitation of the claim
in any particular material to this controversy. The Stone patent, No.
371,990, for "improvements in holders and gages for paper cones
while waterproofing them," is so obviously different in mechanism and
purpose that it is unnecessary to discuss it. No one from a study of the
Stone patent would know how to construct an automatic power choco
late machine. The only other prior patent is No. 485,326, granted to
Holmes himself, for a hand machine designed to accomplish a result
similar to that of the patent in suit. It is, however, a crude and clumsy
device which never was and never can be used commercially. It is
enough to say that the "jarring device" of the present patent is absent
and no equivalent is shown therefor. The rollers which are described
in the specifications as "assisting the removal of the surplus chocolate"
do not remove the surplus from the cream drops, but only such drip
pings as may accumulate upon the rollers by gravity or otherwise.
There is nothing in the mechanism of the first patent at all comparable
to the mechanism of the combination of the first claim of the second
patent.

The defendant seeks to avoid infringement by placing unnecessary
limitations upon the claim. To paraphrase the language of the Supreme
Court it may be said that "Holmes, having been the first person who
succeeded in producing an automatic machine for coating chocolate
cream drops is entitled to a liberal construction of the claims of his pat
ent. He was not a mere improver upon a prior machine which was
capable of accomplishing the same general result; in that case his
claims would properly receive a narrower interpretation." Sewing
Machine Co. v. Lancaster, 129 U. S. 263, 9 Sup. Ct. 299, 32 L. Ed.
715.

The defendant's machine is made under letters patent No. 634,633
granted to \V. H. 'Weeks October 10, 1899. It is argued that the de
fendant's jarring frame is not the "jarring device" of the claim. It cer
tainly is not the exact apparatus shown and described by Holmes but
it accomplishes the same result in substantially the same way and only
differs in nonessential details. The defendant's tray, filled with the
candy cores, is detachably hung on hooks of the dropping mechanism
which descends into the chocolate solution and then rises until its up
ward course is arrested by appropriate devices. The tray is then taken,
manually, from the hooks and moved laterally upon guides to the jar
ring frame which is part of the same machine and is placed over a con
tinuation of the vessel containing the solution. This frame is mounted
upon rods, the lower ends of which rest upon ratchet wheels which
are rotated .from the main shaft and as the ends drop off the teeth of
the ratchets, a jarring motion is imparted to the tray and the superfluous
chocolate is shaken off. In both the complainant's and defendant's
structures, the jarring motion is produced by ratchet wheels; in the
former by causing hammers to tap the tray and in the latter by causing
the tray to tap the hammers-for this is, in effect, what occurs when the
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toothed wheels revolve, causing the tray to rise and fall with great
rapidity. The two structures are clearly equivalents. There can be no
doubt that the defendant has, in his machine, a drop dipping mechanism
and a jarring device, and so infringes the claim in issue. It is true
that for an instant the intervention of an attendant is necessary in pla
cing the defendant's tray upon the jarring frame, but this frame and the
dipping mechanism are, nevertheless, in combination. The machine is
a unit. All its parts co-operate to produce the desired result. For
bush v. Cook, 2 Fish. Pat. Cas. 668, Fed. Cas. No. 4,931; Birdsall v.
McDonald, 1 Ban. & A. 165, Fed. Cas. No. 1,434; Hoffman v. Young
(C. C.) 2 Fed. 74.

Gousset's invention is an exceedingly simple one and relates solely
to improvements in that class of devices which are used for dipping
cream drops into a chocolate solution so as to give them the desired ex
terior chocolate coating. The fourth claim, only, is involved and it
sufficiently described the invention, as follows: .

"A chocolate dipper comprising an open frame, a series of parallel wires
crossing the frame, and secured at their ends thereto, and a series of cups
formed of a series of serpentine or zig-zag wires crossing the frame and rest
ing at their upward bends upon said cross wires, and the second series of
serpentine or zig-zag wires at right angles to the first series and having their
downward bends crossing the downward bends of the said first series sub
Btantially as described."

It required ingenuity and skill to construct a basket which would
hold the creams while being coated and release them afterwards without
being disfigured. The basket patented in Germany to Reiche shows an
entirely different construction, which is obvious on comparison, and
nothing else in the art approaches the patented device as closely as docs
the Reiche structure.

The defendant's tray is almost an exact reproduction of the Gousset
device, the only difference being that the defendant has introduced ad
ditional heavy wires extending longitudinally and other immaterial
changes incident to the increase of these wires. That the defendant
has appropriated the essential features of the Gousset tray and those
upon which its successful operation depends, there can be little doubt.

The patent to Walter is an exceedingly elaborate one and contains 18
claims, but the first claim only is involved and the structure therein
described is not at all complicated or difficult to comprehend. The dis
tinctive feature sought to be secured by this claim was the removal of a
large number of coated creams-amounting to several hundred-in a
series of rows, from the tray. With this object in view the patentee
uses a tray, of the Gousset type, having an individual holding recepta
cle for each core and mounts the tray on pivots so that it may be turn
ed over, after having a receiving plate of equal dimensions placed upon
it, thus depositing the coated drops upon the plate. The first claim is as
follows:

"In a machine of the character described, the receptacle to contain the coat
ing substance, and the vertically movable tray reversibly mounted over said
receptacle and adapted to hold the pieces to be coated, combined with means
for raising and lowering said tray, substantially as and for the purposes set
forth."
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The defendant's tray is reversibly mounted precisely as in the Walter
structure but it is moved laterally, on the jarring frame, to its pivoted
supports before the reversing action takes place. In both machines the
tray is reversed over the receptacle which contains the chocolate solution,
and in both, the mechanisms which accomplish this result are integral
parts of the machines.

It is thought, contrary to the impression formed at the argument,
that the defendant's pivoted reversing apparatus does not cease to be
part of this combination because of the change of position on the frame,
for the reasons stated in considering the combination of the Holmes
patent. The jarring frame is part of the combination and the reversing
apparatus is part of the jarring frame.

These conclusions render it unnecessary to consider the effect of the
licenses granted to the defendant under the Walter and Gousset pat
ents.

The complainant is entitled to the usual decree for an injunction and
an accounting.

In re LEEDS WOOLEN MILLS.

(District Court, W. D. Tennessee. April 22, 1904.)

1. BANKRUPTCY-JURISDICTION OF COURT-DETERMINING ADVERSE OWNERSHIP
OF PROPERTY.

The fact that property was in the actual possession of a bankrupt at
the time of the filing of the petition, and was by him surrendered with
his other property to a receiver or custodian ad interim appointed by the
court, places such property in custodia legis, and gives the court of bank
ruptcy jurisdiction to determine its ownership as between the trustee
subsequently appointed and an adverse claimant; and such jurisdiction
is not affected by the fact that the receiver, acting without authority, sur
rendered possession of the property to the claimant.

2. SAME-PROPERTY WRONGFULLY TAKEN FROM CUSTODY OF COURT.
One who has obtained possession of goods from a receiver appointed

by a court of bankruptcy, who had no authority to surrender the same.
by such intermeddling with property in the custody of the court submits
himself to its jurisdiction for all purposes properly connected with pro
ceedings to compel him to restore the property or its value, and where he
has disposed of it, claiming to be the owner, the court may determine the
question of ownership in the same proceeding as a matter affecting the
propriety of entering a decree against him for its value.

3. SAME-ADVERSE CLAIMANT OF PROPERTy-BURDEN OF PROOF.
On the question whether a shipment of goods to an insolvent company

a short time prior to its bankruptcy was pursuant to a sale, or whether
the transaction was such that the shipper remained the owner, he has the
burden of proof as against the trustee in bankruptcy, and his claim to
ownership will not be sustained unless he fully and fairly discloses all
the facts bearing on the nature of the transaction, and such facts show
clearly that a sale was not intended at the time.

4. SAME-BAILORS AS ADVERSE CLAIMANTS.
Bailors permitting their goods, in the hands of an insolvent bailee be

coming bankrupt, to pass into the custody of the receivers or trustees in
bankruptcy, cannot occupy the attitude of adverse claimants in determin
ing the jurisdiction of the court.

o. SAME-SALES-RETAINING TITLE-How DETERMINED.
The fact that a merchant ships goods to a customer, but consigned to

himself, is not conclusive of a title reserved for future scrutiIlJ ·,r the
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customer's financial condition, if there be other and equivocal facts tend
ing to show an actual sale and a resort to this equivocal method for the
purpose of denying a sale in case of bankruptcy. There must be good
faith, and no sinister design, in the transaction.

In Bankruptcy. On exceptions to master's report.
Pierson & Pierson, for exceptions.
D. W. De Haven, opposed.

HAMMOND, J. This petition of the trustee against Hines for the
recovery of about $500 worth of goods received by him from the referee
in bankruptcy, acting as receiver or custodian of the property, has
been twice on reference before the standing master, and is before the
court again upon a second report sustaining the title of the trustee to the
goods. Objection is taken again to the jurisdiction of the court, that
question having been reserved from the beginning.

Both counsel seem under the misapprehension that it is necessary for
the court to decide the question of adverse ownership as one involved
in the question of jurisdiction. It is true, we are compelled to look at the
facts found in the record relating to the ownership in order to determine
whether or not Hines was, at the time of the filing of this petition, sub
ject to the jurisdiction of this court, to entertain it against him; but
certainly the jurisdiction of the court does not depend upon the fact
of an adverse claim of ownership, and we may have the jurisdiction
whether the goods belonged to him as an adverse claimant or not. The
very question is whether or not we can entertain the jurisdiction to
decide that controversy. The facts pertinent to the element of juris
diction are that at the time of the bankruptcy the goods in contro
versy were in the actual manual possession of the bankrupt corpo
ration and passed from it into the manual possession of the referee
as custodian, upon the surrender of these and all the other goods to
him. In my judgment, the simple fact of this possession by the referee
in bankruptcy is conclusive in favor of our jurisdiction. By that pos
session the goods were in custodia legis-whether rightfully or wrong
fully is another question. But that question may be rightfully decided
by us. Whether it might also be rightfully decided by any other
jurisdiction it is not necessary to determine. The bare possession by
the court, through its officer, of the property, was sufficient to give us
jurisdiction to determine to whom the goods properly belonged. The
case belongs to the category of those controlled by the decision of the
Supreme Court of the United States in the case of White v. Schloerb,
178 U. S. 542,20 Sup. Ct. 1007,44 L. Ed. II83, and not to that of those
controlled by the decision of that court in Bardes v. Hawarden Bank,
178 U. S. 524, 20 Sup. Ct. 1000, 44 L. Ed. 1175.

If it be a fact, upon the proof in this record, that the bankrupt held
the goods as a bailee of the rightful owner, and yet, through some mis
apprehension, he surrendered them as his own to the bankruptcy re
ceiver or trustee, or if he mixed them with his own goods and so sur
rendered them along with his goods, nevertheless, if the bankruptcy
receiver or trustee deny title of the rightful owner and claim the prop
erty as that of the bankrupt, it is a controversy which this court has the
plain jurisdiction to determine; and that jurisdiction cannot be defeated
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by the delivery or surrender of the possession to the supposed rightful
owner by the receiver or referee in bankruptcy, whatever may De said
upon that point as to such a surrender by the trustee in bankruptcy after
his appointment. The referee, as custodian or receiver, or a receiver
ad interim, has no title to the goods, and no right or authority to deter
mine any question of title or ownership, arid no right to make any sur
render of the goods to any claimant, so as to bind the trustee when he
is subsequently appointed, or those who are interested in the estate.
When the trustee is elected under the statute, he represents the title
and ownership of the goods, for the benefit of the estate, and it is not
impossible that if he should surrender them to a claimant, even under
a misapprehension as to the ownership or validity of the claim, the latter
would be such an adverse claimant as would bring the case within the
jurisdiction of the case of Bardes v. Hawarden Bank, supra. But this
cannot be the effect of a surrender by the referee holding goods under
our rule constituting him the custodian until a trustee is appointed in
cases of voluntary bankruptcy, nor by an ad interim receiver otherwise
appointed until the trustee is elected. Therefore, when the defendant
Hines represented to the referee as the temporary receiver that he was
the owner of the goods, and persuaded him to accept his representations
and deliver to him the two boxes of woolen stuffs as his own property,
he did not thereby become an adverse claimant in such a sense as that he
is entitled to rely upon the rule of Bardes v. Hawarden Bank, supra.
On the contrary, he wrongfully took the goods from the possession of
the court, whether he was the rightful owner or not, and he can be, by
this court, compelled to restore that possession for the purposes of its
jurisdiction; and the case stands as if the court had never been deprived
of its jurisdiction, and Hines were himself the petitioner, asking to have
the goods decreed to him upon the facts of this case. Bailees in posses
tion of an insolvent's goods at the time of bankruptcy are not altogether
favored claimants, and they must expect such embarrassment as a con
troversy arising with the trustee about the ownership of the property,
and must be willing to submit that controversy to the bankruptcy court,
if they permit their property to pass into its possession along with the
bankrupt's own goods. Our bankruptcy statute is not so drastic as the
English act, which passed the title to the trustee in bankruptcy of "all
goods being, at the commencement of the bankruptcy, in the possession,
order or disposition of the bankrupt in his trade or business, by the
consent and permission of the true owner, under such circumstances
that he is the reputed owner thereof." Property so situated passed to
the trustee and creditors of the bankrupt upon the general ground of
equity against one who allows a person to obtain the credit that be
longs to reputed ownership acquired by consent of the true owner, so
that, if one chooses to leave his property in the hands of an insolvent
who becomes bankrupt, he cannot complain if those who give the
bankrupt credit upon the possession of the property shall be held to have
a better right to it than himself. Act of 1890, § 43; Williams' Bky.
175. This has long been a principle of English bankruptcy legislation.
It has been mitigated somewhat by adjudications that discriminate in
favor of the unfortunate true owner, under particular circumstances
that show a better equity than the creditors may have under the general
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rule. I call attention to this principle for the purpose of showing that,
notwithstanding our bankruptcy act does not go so far as the English
act, it does not lie in the mouth of a bailor whose goods are, by his con
sent, in the possession of an insolvent bailee who becomes bankrupt,
to set up any objections to the jurisdiction of the court of bankruptcy
to determine the ownership, if he permits the goods to pass into the
possession of the officials, receivers, or trustees of the bankruptcy ad
ministration. He, probably, of all claimants, can least expect to have
the advantage of being an "adverse claimant" in the sense of Bardes
v. Hawarden Bank, supra. Certainly, if he reacquires possession by
representations made to the receiver, who has no authority to deliver
such possession nor to determine any question of title, he wiII not be
allowed to take advantage of that recovered possession, although he
may, in fact, be the rightful owner.

The case of In re Bender (D. C.) 106 Fed. 873, is very much in point
in favor of the ruling we make here, though it presents the question
in a somewhat different aspect. There the marshal seized the prop
erty in possession of the bankrupt under a writ issued by the bank
ruptcy court, upon the petition of creditors, after a voluntary adjudi
cation. A claimant set up that the bankrupt was in possession only as
his agent, and that the property reaI1y belonged to him, and he asked
the court, upon a summary motion, to deliver the property to him, which
the court refused upon the ground that it had no jurisdiction by a
summary proceeding to settle the question of title; that, if the claim
ant choose to come in and submit to the jurisdiction of the bankruptcy
court, it had jurisdiction to settle that title, but, if not, he could not be
compelled to do so. It was not decided that the trustee could, by a
petition against the rightful claimant, have invoked the jurisdiction of
the bankruptcy court to settle the title, but the possession of the courj'
was protected until the question of title was settled by a refusal to sur·
render it to the alleged rightful owner. If, however, that rightful own
er had, by some arrangement with the receiver or the marshal, secured
a surrender of the property to him, could there have been any doubt
about the power of the court to compel him to replace it in the posses
sion of the marshal? 'White v. Schloerb, supra. And that is, in legal
effect, the purpose of this petition. With that jurisdiction goes, in
my judgment, the power to determine the whole controversy.

One who meddles with the possession of the court by ousting it in
any unauthorized way thereby necessarily submits himself to the juris
diction of that court for all the purposes of making right that which
has been done wrongfully by him. If he cannot restore in kind the
very goods he has taken away, he must pay their value, and it would
seem idle that a court of equity having jurisdiction for that purpose
should find itself unable to determine the rightful ownership 'and set
tle the whole controversy. It is a familiar principle that courts of
equity claim that right. •It is true that in White v. Schloerb, supra,
the bankruptcy court had not undertaken to determine the title to the
property, but had specifically required the proceeds of sale to be kept
separate and apart to abide the further order of the court; and the
Supreme Court was careful not to go beyond the question certified to
it, and reserved any opinion as to the right of the bankruptcy court
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to settle the question of title, and only decided that it had the jurisdic
tion to compel a return of the property. In that case the goods had
not been sold or disposed of by the wrongdoer, and his sale of them
was restmined, and he was compelled to deliver them to the trustee,
who sold the goods, and the court directed him to set apart the price
until by proper proceeding all question of title was settled. Each case
may depen~ upon its own circumstances, and since here the wrong
doer is not in a condition to restore the goods, and has appropriated
them to his own use, restoration cannot be made without al decree
against him for their value, and of course the court should not give
a decree against him for their value if the goods belonged to him.
There seems no reason for taking two judicial bites at this one cherry,
and I feel quite sure that the case falls within the rule that an equity
court having jurisdiction for the purpose indicated will complete the
adjudication by finally determining it. I Fonbl. Eq. § 3; Story's Eq.
Jur. 64 (k); I Pom. Eq. § 237; I Fost. Fed. Pl'. 2; Id. 28, 234; Tay
loe v. Merchants' Ins. Co., 9 How. 390, 405, 13 L. Ed. 187; abel' v.
Gallagher, 93 D. S. 199, 206, 23 L. Ed. 829; Ward v. Todd, 103 U.
S. 327, 26 L. Ed. 339; Sunflower Oil Co. v. Wilson, 142 D. S. 313,
324 (3), 12 Sup. Ct. 235, 35 L. Ed. 1025; Eames v. Home Ins. Co.,
94 D. S. 621, 630, 24 L. Ed. 298.

An instructive case is that of The Eliza Lines, 114 Fed. 307,315, 52
C. C. A. 195, where it is said that, the court having acquired jurisdic
tion of the subject-matter of the controversy, one who had intervened
to interrupt the proceedings submitted himself to the jurisdiction of
the court for all purposes, as well those which were incidental and
auxiliary to the proceedings as the others, and it had a right to settle
all the controversies and consequences which followed naturally and
reasonably from their interruption of the prosecution of the voyage
of the ships and their interruption in respect to the adjustment of the
various rights in the vessel and her cargo. See, also, Centervill v.
Fidelity 1'r. Co., 118 Fed. 332, 337, 55 C. C. A. 348; Barrett v. Twin
City Co. (C. C.) II8 Fed. 861, 865; Fidelity Tr. Co. v. Fowler Water
Co. (C. C.) 113 Fed. 566, 571; Union Cent. Life Ins. Co. v. Phillips,
102 Fed. 19. 24, 41 C. C. A. 263; Old Colony 1'r. Co. v. Dubuque
Light Co. (C. C.) 89 Fed. 794, 810; Springfield Mill. Co. v. Barnard
& Leas Co., 81 Fed. 261, 265, 26 C. C. A. 389; Ill. Cent. Tr. Co. v.
Arkansas City, 76 Fed. 271, 288, 22 C. C. A. 171, 34 L. R. A. 518;
Western Assur. Co. v. Ward, 75 Fed. 338,341,21 C. C. A. 378; Fit
ton v. Phrenix Ins. Co. (C. C.) 25 Fed. 880, 881; Berry v. Ginaca
(C. C.) 5 Fed. 475, 481. The limitation upon this doctrine in its rela
tion to the federal courts found in the case of Byers v. McAuley, 149
U. S. 608, 13 Sup. Ct. 906, 37 L. Ed. 867-a limitation as to which two
of the judges dissented in that case even-has no application to a case
like this. There the jurisdiction failed as to some of the parties by
cause it was a case of which the federal court-could not obtain jurisdic
tiona,t all. Here it is plain that the only obstacle to our jurisdiction,
if any, is that contained in the special provisions of the bankruptcy
statute. Even those limitations have been eliminated by the amend
ment to the bankruptcy statute, approved February 5, 1903 (chapter
487, §§ 8, 16,32 Stat. 798, 800 [D. S. Compo St. Supp. 1903, pp. 413,
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417]) amending sections 23b, 67e, and 70e (Act July I, 1898, c. 541,
30 Stat. 552, 564, 566 [U. S. Compo S1. 1901, pp. 3431, 3449, 3452]),
so that now there will be no sort of doubt of our jurisdiction of this
controversy, were it not for section 19 of the amended act (32 Stat.
801), which prohibits its application to cases then pending, this suit
being brought before the amendment was passed. But the existence
of the jurisdiction under the amended act shows conclusively that this
case does 110t fall within the exception of Byers V. McAuley, supra, the
subject-matter of which controversy, so far as it was rejected by the
Supreme Court, could not possibly come within the federal jurisdic
tion.

The case of Beach V. Macon Grocery Co., 116 Fed. 143, 53 C. C.
A. 463, was one in which the receiver in an involuntary case of bank
ruptcy pending adjudication took control of property in the adverse
possession of another, claiming it as her own, and sold it under the
orders of the bankruptcy court. The Court of Appeals held that this
part of the proceeding was wrongful, and the court was without juris
diction, except to have enjoined the adverse claimant from making
any disposition of the property until a trustee was appointed. It di
rected the money realized at the sale to be returned to her, to be held,
however, in lieu of the property, without prejudice to the rights of the
trustee to take such proceedings as would settle the ownership of the
property. Evidently that was a case .almost the converse of this.

In re Winship Co., 120 Fed. 93, 56 C. C. A. 45, was a somewhat
peculiar controversy. Property went into the hands of the receiver,
pending an adjudication upon an involuntary petition, being in the
possession of the insolvent defendant at the time the receiver was ap
pointed. Claimants who had leased the property to the bankrupt
asked to have it returned under the terms of the lease. It was deter...
mined, upon the proof, that the transaction was really a sale and not a
lease to the bankrupt, and thereupon the court ordered the receiver to
settle, which was done, and the money paid into the registry of the
court, but with a stipulation that the purchaser should return the
property if the court should ultimately hoJd that it belonged to the
alleged lessor. Before any final determination of this question the
insolvent debtor made a composition with his creditors and paid the
composition money into court, and credito.rs were paid according to
its terms, leaving a balance, however, to represent the purchase mon
ey of the printing presses, the property in controversy. The Court
of Appeals declined to decide some of the questions arising on this
state of facts, and held that, the bankruptcy proceedings having been
compromised, the property was to be returned to the alleged lessor by
the purchaser, unless the lessor should choose to confirm the sale and
take the money. The jurisdiction of the court to make this decree
was put upon the distinct ground that property in custodia legis,
whether the court be one of common law or equity or admiralty or
bankruptcy, has the power to restore that possession to whomsoever
it rightfully belongs. The receiver in the case was a mere caretaker,
having no title, and was in no proper sense a trustee in bankruptcy
with the powers conferred by the statute upon that fiduciary. The
pertinency of the case is that it sustains in the most positive way the
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jurisdiction of the b;1ukruptcy court to deal with the right of property
and settle it between the parties whenever it comes into the posses
sion of the res itself, as it did in the case we have in hand.

The case of Mueller v. Nugent, 184 U. S. I, 22 Sup. Ct. 269, 46 L
Ed. 405 (same case, 105 Fed. 581, 44 C. C. A. 620, and Wayne Knit
ting Mills v. Nugent [D. C.] 104 Fed. 530), which so strongly rein
forces the case of White v. Schloerb,supra, and makes the distinction
between that case and Bardes v. Hawarden Bank, supra, which we
are now making, supports our jurisdiction in this case. Among other
things it was held in that case that an order to pay over the money was
not an order for the payment of the debt, but an order for the surren
der of the assets of the bankrupt which had been placed in custodia
legis by the adjudication, just as in this case, although we may give
a judgment against Hines for the amount and the value of the goods,
we are, in effect, only compelling him to restore to the trustee in bank
ruptcy that which properly belonged to him, and which Hines had
wrongfully taken from the custody of the receiver and the court. It is
in no sense the adjudication summarily of the title as against one
claiming adversely, but compelling one who has taken wrongful pos
session from the court to restore that possession, without respect to his
title or his right; and, as an incident to that authority, we have full
jurisdiction to determine the whole controversy, necessarily including
the title or rightful ownership. The proposition is broadly laid down in
Re Antigo Screen Door CO.,123 Fed. 249, 59 C. C. A. 248, that authority
to determine the right to a fund in the possession of the court belongs
exclusively to that court, and is incident to the jurisdiction of every
court. But it must be kept in mind that this authority accompanies
the property that is in custodia. legis whenever it is, without consent
of the court, taken into the possession of another. One holding such
possession can take no advantage of it. The property is still, not
withstanding his interference and interposed possession, in contem
plation of law in the possession of the court, which is the condition we
find in this Clase.

In Re Kellogg, 121 Fed. 333, 57 C. C. A. 547, Id. (D. C.) II3 Fed.
120, jurisdiction is placed upon the safe ground that, if the trustee is in
the actual possession of the property, the right of the court of bank
ruptcy, even before the amendment of 1903, to settle the question of
title, is an incident to that possession; but if the adverse claimant
is in possession, and the trustee must bring the suit, Bardes v. Haward
en, supra, applies, and without the consent of the adverse claimant
the bankruptcy court cannot acquire jurisdiction. But here again I
must call attention to the fact that this judgment proceeds upon the
theory that although Hines got the actual possession by an arrangement
which the receiver had no right to make, the technical legal possession
remained with the court through its receiver, and passed to the trustee.
whereby this case stands as if that technical legal possession had never
been disturbed by Hines and his arrangement with the receiver. In re
Gutman (D. C.) II4 Fed. 1009, is quite directly in point. The day
after a receiver had been appointed, property at that time in the posses-·
sion of the bankrupt was taken from him by a mortgagee, who claimed
the right to possession under the terms of his mortgage. The court
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held that this mortgagee did not obtain legal possession of the chat
tels by that act, but the right of possession passed to the trustee from
the bankrupt, and was all the time constructively in the possession of
the court when the mortgagee's wrongful possession was obtained.
The mortgagee therefore had no right of action in the state court
against the trustee, and such action was enjoined. In re Whitener.
105 Fed. 180, 44 C. C. A. 434, is another case quite nearly in point.
There the bankrupt was in possession of a livery stable, consisting of
the real estate and other property related thereto. He did not put this
property in his schedules, to which his creditors objected, showing
that it belonged to him, and he was directed to deliver it to the trustee,
which ultimately he did, although he earnestly protested that the
property did not belong to him, but to another whose agent he was.
The claimant filed his petition in the bankruptcy court to have the prop
erty restored to him, which was refused, whereupon he applied to the
state court for necessary process against the trustee under the theory
of Bardes v. Hawarden Bank, that he was an adverse claimant as
against the property in the possession of the trustee, and the state court
directed the sheriff to put him in possession, which was done. There
upon the bankruptcy court, upon the petition of the trustee, enjoined
the proceedings in the state court, and compelled the redelivery of the
property to the trustee, and the jurisdiction of the bankruptcy court
to do this was approved in the opinion of the Court of Appeals, al
though the proceeding there seems to have been dismissed. In re Cor
bett (D. C.) 104 Fed. 872, is another case where the goods, having been
removed by claimant after adjudication in bankruptcy and' while they
were in custodia legis, were restored to the trustee-ultimately, I take
it, by a judgment for their value against the attorney who removed them
for his fee, though that does not appear in the report. In re Gibbs
(D. C.) 103 Fed. 782, is a case where it was held that the actual "occu
pation at the time of adjudication" gives the bankruptcy court juris
diction to determine a controversy about the property.

I think it may be affirmed upon all the cases that the question of the
jurisdiction of the bankruptcy court depends upon the possession of
the bankrupt at the time of the filing of the petition. Whether he was
the real or qualified owner, or held it in some other capacity, the bare
possession by him gives the bankruptcy court jurisdiction, particularly
if that possession passes into the hands of the official administrators of
the bankruptcy court, such as receivers, either temporary or ad interim,
or trustees.

Having thus determined that we have the jurisdiction which has
been so strenuously denied by the learned counsel for the defendant
Hines from the very inception of this controversy, it only remains to
determine to whom the property really belonged-whether to him or to
the bankrupt corporation. That is purely a question of fact, and the
court is entirely satisfied with the determination of it by the standing
master in chancery, who reports that the property belonged to the
bankrupt corporation, and not to Hines. All exceptions to his report
are overruled. There is little difficulty in understanding the law of
sales applicable to the facts of this case as reported by the master, or

129 F.-59
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as shown by the evidence sent up by him with his report, upon which
his findings are based; but it has required a nice discrimination as to
the application of the law of sales to the particular facts of this trans
action, and the court is well satisfied with the treatment of the testi
mony by the master in working out his conclusions that there was a sale
to the bankrupt corporation, and that the goods belonged to it. It is
not necessary to repeat here the findings of the master in respect of this,
but only to say that he bases his conclusion against the significance of
the almost sole fact in favor of Hines, namely, that he shipped the goods
consigned to himself in the care of the bankrupt corporation, and that
the packages were so delivered, upon other facts appearing in the case
which show either that this was a device by Hines to protect himself
against what he intended to be a real sale, or that it was subsequently
converted into an actual sale by the occurrences in the transaction.
Hines does not present, in his testimony, that frankness of disclosure
and full information which would strengthen his credibility, and there
is some appearance of disingenuousness all through it. For one thing,
he does not produce, nor satisfactorily account for the absence of, the
letters which accompanied the invoices sent to the consignee. I think
it may be agreed that the counsel for the trustee did not press him for
information as to the contents of those letters in such a way as ought
to have been done; still he was called upon to produce all his papers,
and these he did not produce, and gave no reason for it. The failure
of the bankruptcy trustee to produce them, or of the bankrupt to pro
duce them, is accounted for by the fact that they were loosely thrown
away or mislaid in the confusion attending the bankruptcy and transfer
of possession. Those letters undoubtedly would show precisely what
was in Hines' mind when he sent the two boxes of woolen stuffs in his
own name to himself as the consignee, but in the care of the bankrupt
concern. That which the management did upon the receipt of the
goods shows that they understood it to be a sale, and indicates that they
received that impression from the accompanying letters, or from them
and the circumstances of their dealing with Hines. It must be con
ceded that their impression of the transaction, and even their conduct
in relation to it,cannot, of itself, bind Hines as to his intention in send
ing the goods; but if he fails to produce the letters sent at the time, and
subsequently asserts that his intention was not to make a sale, but to
place the goods in the care of the company until he could afterwards
deal with them, the assertion is not so strong as if he should produce
the letters in confirmation of it. In the ordinary course of business the
letters ought to show precisely how the fact was, and the want of them
will be taken most strongly against Hines. Again, the fact that the
manager of the business of the corporation, after the receipt of the
goods and after dealing with them as if they had been sold to the con
cern, changed his mind, and, on the advice of a lawyer, concluded that
the fact that they had been sent consigned to Hines himself was con
clusive against the company's right to them, is not binding on the trustee
in bankruptcy. This testimony of the manager is subject to some scru
tiny, if not suspicion, when we consider the fact that immediately after
the bankruptcy, and upon his statement, the goods were surrendered
by the referee as receiver to Hines, and this same manager immediately
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went into possession of the goods as a partner of Hines in a new firm
doing the same business after the bankruptcy.

Another circumstance upon which the master somewhat confidently
relies, and the court thinks fairly and justly, is the fact that, according
to the custom of the trade in such goods, four yards of each bolt of
woolens for tailoring purposes is cut off and sent outside of the pack
ages containing the goods themselves to the purchaser, for the pur
pose of display and as a saJ11ple, for use in selling to customers. In this
transaction this custom was followed, and the four-yard samples were
sent to the consignee without any restrictions or instructions as to their
use, and were immediately displayed and used as samples of goods be
longing to the stock of the company; while, if the transaction had
been such as Hines now contends it was, naturally and in the ordinary
course of business he would not have cut off such samples, but would
have packed all the bolts of cloth uncut in the shipping packages.
There could have been no purpose in sending samples if there was
no sale, but only a contemplation of a sale at some future time. It
is on such circumstances as these that the master finds the fact against
Hines, and I think correctly. There are many other circumstances in
the proof that point in this direction, but it is hardly necessary to call
attention to them here. It may be said in favor of Hines that he un
doubtedly had suspicion of the ability of the company to pay for these
goods, and it certainly would have been within his right to hold the
title by consigning them to himself and awaiting developments;
but even in that view it would have been more prudent and accord
ing to ordinary dealings to have consigned them in the care of
someone else than the proposed purchasers, though there is no dif
ficulty in consigning them to such proposed purchaser if it be done
for the purpose of retaining the title and ownership until a future time,
and it might be convenient to adopt that course. Hines testified that
he did it for this convenience, and, because of his suspicion that they
would not be able to pay for the goods, he desired to retain control of
them until he could come to Memphis to see if it was safe to sell them
to these parties. But, after all, he left his goods unreasonably in their
hands, under circumstances leading them to believe that there had been
a sale to them, and which were equivocal in their indications, notwith
standing the main fact that he did consign the goods to himself in their
care. He had had previous dealings with them for the sale of goods,
and they owed him a considerable sum when the bankruptcy occurred;
but, at last, his claim of title depends almost entirely upon his assertion
of an intention not to sell on this occasion, and the one fact that he did
consign them in the unusual manner already stated. The master found
that this fact and his testimony as to his intention were overborne by
the accompanying circumstances that militate against him, and the
court is not disposed to disturb that finding.

There is another controlling consideration in reaching this judgment.
We know from judicial experience in the administration of the bank
ruptcy statute, and from the numerous cases arising in the bankruptcy
courts everywhere, that there is a tendency on the part of sellers of
merchandise to protect themselves against the possible bankruptcy of
their customers by equivocal devices which will enable them to claim
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a sale if the customer goes through the pending difficulties safely, but
to claim ownership if he fails and becomes bankrupt. Resort is had
oftentimes to undeniable and effective conditional sales and retention
of the title, with similar methods of dealing to that we have here and
with reservations appropriate to that kind of security, but sometimes it
is not convenient or desirable to take the effective way of retaining title
or making conditional sales, and yet the desire is to give to the trans
action that false appearance, so as to meet possible emergencies. There
fore, in my judgment it is the duty of the bankruptcy courts to scruti
nize such transactions with the utmost care, and protect the assets of
bankrupts against invasions that may come by dubious dealings in
business; and I think the rule of law is established that the seller must
show the utmost good faith in the transaction, and the burden is upon
him to establish the fact by a preponderance of the testimony that he
remains an owner, and did not become a seller and creditor. The
courts cannot allow him to shift his position from creditor to owner
upon any except the clearest proof. of such self-protection, made in
good faith at the inception of the dealing, and not conceived after
wards for the purpose of escaping the results of a bad bargain.

Exceptions overruled.

RODGERS v. PITT et aL

(Circuit Court, D. Nevada. April 4, 1904.)

No. 658.

L WATER HIGHTS-SUIT TO ENJOIN DIVERSION OF WATER-PARTIES.
A number of owners in common of a dam flume and irrigating ditch,

who by agreement divide the waters flowing in the ditch between them,
are tenants in common of the water rights, and one may alone maintain
a suit to enjoin the diversion by a subsequent appropriator of any por
tion of the water to which he or either of bis co-tenants is entitled.

2. HES JUDICATA-INTERLOCUTORY DECREE-QUESTIONS HEVIEWABLE ON FI
NAL HEARING.

All questions decided on a motion for a preliminary injunction are
open for review on the tinal hearing, but the prior decision should be
adhered to unless additional facts appear which require its modification
or reversal, or it clearly appears that an error was committed.

1\. WATER RIGHTS-ApPROPRIATION OF WATER-EXTENT OF RIGHT ACQUIRED.
To establish an appropriation of water from a stl-eam, the proof must

show an intent to apply it to a beneficial use existing at the time, an
actual diversion from the stream, and the application of it to such bene
ficial use; but the right is not limited to the amount of water used at
the time the appropriation is made, but extends to such other and further
amount within the capacity of the appropriator's ditch as may be re
quired for the future improvement and extended cultivation of his lands
for which the appropriation was made, his intention, and the object and
purpose for which it was made, and his acts in carrying out such pur
pose, being taken into consideration.

~ SAME-DILIGENCE IN ApPI,YING TO BENEFICIAL USE.
To entitle an appropriator of water to claim his rights therein by reo

iation to the time when the appropriation was made, he must have pros-

~ 2. See Injunction, vol. 27, Cent. Dig. § 341.
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ecuted the work necessary to apply it to the beneficial use Intended with
reasonable diligence; what constitutes such diligence being a matter
depending on the facts in each particular case.

5. SAME-PREPARING LAND FOR IRRIGATION.
The fact that, at the time a complainant made an appropriation of

water from a stream for irrigating purposes, the land intended to be
irrigated was swamp and unfit for cultivation, does not affect his right
to the water appropriated, as against a defendant whose appropriation
was not made until complainant had drained his land, put it in cultiva
tion, and applied the water to its irrigation.

6. SAME.
An appropriator of water from a stream for irrigating purposes is

not confined to the amount of water he used, or to the amount of land
he irrigated during certain dry seasons when there was not sufficient
water to irrigate all his land or as much as he had previously irrigated.

7. SAME-BENEFICIAL USE-IRRIGATION OF WILD HAY LAND.
The use of water to irrigate wild grass land for the purpose of pro

ducing hay or pasturage is a beneficial one, and one who, year after
year. conducts water from a stream onto his land for such purpose in
such quantity as to be effective, thereby acquires the right to the use
of sufficient water to irrigate such land.

8. SAME-MAN!\ER OF USE-CUSTOM.
In determining the amount of water which a user applies to a bene

ficial use, and to which he is entitled as against a subsequent appropri
ator, the system of irrigation in common use in the locality, if reasonable
and proper under existing conditions, is to be taken as the standard, al
though a more economical method might be adopted.

In Equity. Suit to enjoin the diversion of water from a stream.
On final hearing.

Since the submission of this cause the original complainant, Arthur Rod
gers, died, and the suit has been revived in favor of the executrix of his
will, but the references will be made to the original parties to the suit.

There is no case made out against the defendant the Lovelock Mill Com
pany, and it should be dismissed from the case.

'l'he lands of the defendants are situated in the upper part of Lovelock
Valley; the lands of complainant, Rodgers, and of Thies and Carpenter, are
situated in the lower part of the valley.

There is a long history connected with the rights of the predecessors in
interest of the complainant to the land and water obtained by them prior
to the time when defendants acquired their rights to the waters of the Hum
boldt river. Hundreds of pages of typewritten testimony give the facts in
relation thereto. It would serve no useful purpose to enter into any minute
detail of the facts as shown by the undisputed testimony. Suffice it to say,
that in 1875 P. N. Marker commenced purchasing land in Lovelock Valley.
At this time there were several irrigating ditches in use on other lands owned
by other parties. These lands and the water rights appurtenant thereto
were acquired by the Markers, and all the lands described in the complain
ant's bill in this case were owned by them before the fall of 1888. In addi
tion to the various ditches above mentioned, two new appropriations of wa
ter were made in 1875, viz., The Farmers' ditch and the Markers' ditch,
claiming 15,000 inches of the water flowing in the Humboldt river, and the
work on these ditches was prosecuted with reasonable diligence. When the
Markers first acquired their rights to the land, most of the land was cov
ered here and there with sloughs, with the natural water flowing in the
Humboldt river. At the time the Markers went upon the land no grain or
alfalfa was raised in Lovelock Valley. The irrigation was principally used
upon wild land for pasturage and for hay, that the natural grasses could
be made to produce. There was no scarcity of water for irrigation on the
Markers' lands prior to the time of defendants' appropriation of the surplus
waters. The flume in the Marker ditch, upon which much testimony was
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given on both sides, would at that time carryall the water that the :\farker
ditch could bring to it, and the ditches below the flume were of sufficient
size and capacity to carryall the water which the Marker ditch above the
flume diverted from the river.

There is more or less conflict in the testimony of the Witnesses, and a
decided controversy in the briefs of the respective counsel, as to the capacity
of the Marker ditch and flume. L. H. Taylor, a civil engineer, introduced
by the defendants, testified that the carrying capacity of the ditch in 1898
was a little less than 7,000 miner's inches, and that the capacity of the
flume was established by him at that time to be 11,500 inches, and that the
flume actually showed a high-water mark of 7,175 inches. In 1901 he esti
mated the capacity of the ditch, before the banks were raised, to be 5,310
inches. Thurtell, the expert on behalf of complainant, testified that 9,000
inches would be a conservative estimate of the capacity of the ditch, and
that the capacity of the flume when filled to a depth of three feet, with a
free discharge, is about 12,000 inches. In making their measurements Tay
lor and Thurtell used the same coefficient of friction, and each took into con
sideration, in his estimates of the capacity of the ditch, "the willows growing
along the ditch." The measurements of these experts were not based on
the conditions existing at the time of trial. Thurtell, upon his cross-exam
ination, said: "The carrying capacity of that ditch is based, not upon the
carrying capacity of the ditch at present, but as it was within its old banks
before the levee was thrown up. * * * My estimate was based on what
the ditch would carry before it was leveed up."

There was as much land irrigated on the complainant's lands prior to 1888
as has been irrigated since, but not as much land cultivated for crops of
grain and alfalfa; more land being used and cultivated in the earlier years
for pasture and grass, and less for crops, than in the later years. At the
time this suit was brought, in 1898, the amount of land cultivated in grain
and alfalfa on complainant's land was 2,127 acres, on the Carpenter land
976 acres, and on the Thies land 544 acres, making a total of 3,647 acres.

In 1896 over 1,200 acres were cultivated in grain and alfalfa upon com
plainant's land, and 800 acres additional were plowed, but not sown on
account of lack of water. In 1897 about 1,600 acres were in grain and al
falfa, in addition to 250 acres of plowed ground. In 1898, the year in which
the present suit was commenced, there were 2,100 acres in cultivation, and
there were also 1,250 acres of plowed land, part of which was sown, but on
which no crops were produced, again because of the want of water.

Thies, Carpenter, and Rodgers own separate tracts of land in Lovelock
Valley. Long prior to 1883 the owners of these separate tracts of land had
acquired separate rights in various ditches and sloughs, for the purpose of
conveying water to irrigate such portions of their lands as could be culti
vated, etc. In 1883 they united together for the purpose of obtaining the
water necessary to irrigate their respective lands from a common source.
To this end they constructed the Marker dam, flume, and ditch, and by means
thereof diverted the waters of the Humboldt river to and upon their lands
for irrigating purposes. The interests of the owners of these respective
tracts of land in the ditch and water flowing therein were, by agreement of
the parties, divided as follows: Thies is entitled to 3/24, Carpenter to 7/24 ,

and Rodgers to 14124. Rodgers brought this suit to enjoin defendants, who
are subsequent appropriators of the water from the river, from diverting any
of the water which Rodgers, Thies, and Carpenter are entitled to have flow
through the Marker ditch for the purpose of irrigating their respective lands.

Complainant is the owner of the lands described in his bill, and of all the
water rights of the Markers connected with said lands. About 10,000 acres
of said land is so situated that it is capable of being irrigated by the water
flowing through the Marker ditch. According to the testimony offered by
defendants, more than 4,000 acres of the complainant's lands which were
covered by sloughs, tules, and swamps in 1875 had ceased to be such in 1888,
when the defendants commenced work to divert the waters of the river.
There was a small portion of the land that was overflowed during a period
of unusnal high water in the year 1890. There is a great diversity of opin
ion in the testimony as to the actual number of acres that were irrigated
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prior to 1888. P. N. Marker placed it at 4,000 acres, others much less, and
some of the defendants' witnesses placed it at about 1,000 acres. Carpenter
irrigated about 1,200 acres, and Thies about 700 acres.

In the fall of 1888 the defendants Pitt and Hauskins commenced work
under their appropriation of water, to be conveyed under the Old Channel
ditch, for the purpose of irrigating their lands, and completed the same in
1889. They then had between two and three tllOusand acres of land. In
1898 there was a freshet which washed away their dam. It was rebuilt,
and in 1891 and 1892 about 1,200 acres lying under the ditch were put in
crops. Thereafter the acreage of land irrigated was gradually increased.
The largest increase was made in 1893 and 1895, and the defendants have
now under irrigation about 4,000 acres of land.

In 1892 the Markers and Thies commenced an action in the state court
against Pitt, Hauskins, and Downs to restrain the defendants therein from
diverting 404 cubic feet per second of the waters of the river.

The various contentions of counsel for defendants, as stated in the brief,
are as follows:

"Under the testimony, and the law of appropriation, we shall, under vari
ous headings, contend:

"(I) That Rodgers, Carpenter, and Thies are not, and never were, tenants
in common of the water flowing through the Marker ditch, and that, even
if they were, a co-tenant can only sue to protect his own interest in the
water.

"(2) The holding of the court that they were tenants in common was not
intended to preclude further investigation and final determination. The
principle of res judicata does not apply. The whole of the subject matter
is sub judice.

"(3) For the same reason it is immaterial that the court adopted the sys
tem of irrigation in use in Lovelock Valley for the purposes of the hearing
upon the temporary restraining order. The right to water is usufructuary
and not proprietary, and is subject to the control and regulation of the
court.

"(4) That the maximum capacity of the Marker ditch, determined at the
point of its least carrying capacity, was never greater than 5,310 inches,
until enlarged somewhat in 1901. The discharge capacity of the flume is
reduced to about 5,000 inches by obstructions below.

"(5) That what is now the Marker ditch was the main channel of the river
in 1875. It was a succession of sloughs, connected in order to drain the
lands. The sloughs and ditches were all for drainage purposes, excepting a
small 'Farmers" ditch. The great necessity then was to drain and keep the
water away from the land. When Pitt and Hauskins appropriated, the
:\larker ranch had only a thousand acres under cultivation. The remainder
was: 6,000 acres of swamp, tule, and cane; 3,000 acres of sagebrush, grease
wood, etc.; and about 2,000 acres of barren land above the ditch.

"(6) To establish an appropriation of water, the proof must show: (1) An
intent to apply it to a beneficial purpose; (2) a diversion from the stream
to apply it to the beneficial purpose; (3) an actual application of it to the
beneficial use.

"(7) The intent and diversion must be followed by the actual application
within a reasonable time, or there is no appropriation-the prosecution of
the enterprise must be regarded as abandoned.

"(8) If there is any delay in applying the water to a useful purpose, it
must be attributable to matters incident to the enterprise itself, or the doc
trine of relation cannot be invoked. Illness and poverty are not legal ex
cuses.

"(9) T. J. Hauskins' appropriation antedated that of Marker, and, if lack
of diligence in prosecuting the enterprise to completion may be excused by
poverty, his appropriation is prior to that of Marker.

"(10) Marker only put under irrigation 1,000 acres in 14 years-from 1875
to 1889-and his right to increase the use of water, assuming that he was
the first appropriator, ended when Pitt and Hauskins appropriated in 1888.

"(11) Assuming that Marker was prior in time, all of the residue of the
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Rtream in 1888 was subject to appropriation, and PItt and Hausklns ac
quired a vested right to such residue by their appropriation.

"(12) A claimant's right is not measured by the capacity of his ditch, nOlO
by the quantity of water he diverts, but by the amount he needs, when
economically used, for beneficial purposes. Beneficial use is the payment
demanded by the law, and when payment ceases the right is suspended. The
experiments made, the experience of the ranchers, and the tables prepared
from the testimony of the witnesses absolutely and mathematically demon
strate that less than one-fourth of an inch to the acre during the irrigating
season is ample to insure the best irrigation and crops on complainant's land
and throughout the valley.

"(13) The complainant's rIght to irrigate begins April 1st and ends Octo
ber 1st, and the defendants, by their intent, diversion, and use of the water.
are entitled to a prior right to the water prior to April 1st.

"(14) While the court, having the authority to limit the use of water fb
the amount necessary to accomplish the purpose of the appropriation, has
the correlative power to decree a sufficient head, by rotation or otherwise.
it need not be exercised in this case, because the defendants have admitted
that the equivalent of a constant flow of 250 inches for six months measures
the complainant's rights. and consented that 84,487,500 cubic [feet] may be
called for whenever required-enough to cover 1,000 acres two feet deep in
any number of irrigations desired.

"(15) The case against the Lovelock Mill Company failed utterly, and it
must be dismissed from the case."

Charles W. Slack and A. E. Cheney, for complainant.
Bigelow & Dorsey, R. M. F. Soto, and Torreyson & Summerfield,

for defendants.

HAWLEY, District Judge (after stating the facts as above). This
is a suit in equity to enjoin the diversion of water by defendants
from the Humboldt river. It has frequently been before the courts,
and four different opinions have been rendered therein. Rodgers v.
Pitt (C. C.) 89 Fed. 420; (C. C.) 89 Fed. 424; (C. C.) 96 Fed. 668;
(C. C. A.) 104 Fed. 387. It is now before the court upon the evidence
taken under issue joined at the trial. The general facts in relation
thereto are set forth in the foregoing statement, some of which were
stated in the opinion of this court (89 Fed. 420), ordering the issuance
of a temporary injunction, to which reference is here made.

A careful, extended, and painstaking examination and consideration
of the briefs of the respective counsel, and the material portions of
all the testimony, has convinced me that the points made and relied
upon at the trial are substantially the same as at the preliminary
hearing. The testimony at the trial was more thorough in its details
as to the facts, and the arguments more extended, with a citation of
authorities showing commendable industry, care, and zeal on the
part of the respective counsel; but the general history of the case
remains the same, with one or two minor exceptions, which will
hereafter be noticed. Did the court err in any of the conclusions
reached at the preliminary hearing? Do the merits of the case, as
presented at the trial, demand any different conclusion than was
then reached? These are the real questions to be now determined.

I. Can complainant maintain this suit and obtain an injunction
against the defendants. except as to the amount of water appropriated_,
needed, and required for a beneficial use for the irrigation of his own
lands? It is apparent from the facts of this case that Thies, Car-
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penter, and Rodgers, by virtue of their interest in the Mark~r dam
and ditch, might at any time agree among themselves that, instead
of using their proportionate share of the waters flowing therein all. the
time on their land, each should take all the water a part of the time.
As was said in 89 Fed. 420:

"They could agree that Thies should have all the water for 3 days out of
24, that Carpenter should have it all for 7 days out of 24, and that Rodgers
should take it all for 14 davs out of 24. In the event of any litigation be
tween themselves as to their respective rights, a court of equity would have
the unquestioned power to make such a decree, if it fairly represented their
respective rights as to the use and necessity of the water to irrigate their
respective lands. This being true, it follows that each has such a unity of
possession of the ditch and water flowing therein as to entitle either of them
to bring suit, and enjoin any diversion of the water, by a trespasser. to which
they are all entitled."

This court will not consider any of the questions decided on the
hearing for a preliminary injunction as res judicata. They are open
for review, but they should be adhered to, unless it clearly appears that
an error was committed, or that additional facts were brought out at
the trial which demand a modification or reversal of the views ex
pressed at the preliminary hearing. Upon this point no new facts
were elicited at the trial. The conclusions reached in the former
opinion are in accordance with the views expressed by this court in
Union Mill & Mining Co. v. Dangberg (C. C.) 81 Fed. 73, 87, and fol
lowed in Miller & Lux v. Rickey (C. C.) 127 Fed. 573, 586. In addi
tion to the authorities cited in the opinions referred to, upon this
point, see: The Debris Case (C. C.) 16 Fed. 25, 34; Carpentier v. Web
ster, 27 Cal. 524; Himes v. Johnson, 61 Cal. 259; Meagher v. Harden
brook, 11 Mont. 385, 390, 28 Pac. 451; Spanish Fork v. Hopper, 7
Utah, 235, 238, 26 Pac. 293; Hall v. Blackman (Idaho) 68 Pac. 19, 22;
Bates v. District of Columbia, 7 Mackey, 75, 79; Black's Pomeroy on
Water Rights, § 63; Long on Irrigation, § 85.

In Black's Pomeroy, supra, the author said:
"Wherever ditches or other structures for diverting and appropriating

water belong to two or more proprietors, such owners are, in the absence of
special agreements to the contrary, tenants in common of the ditch, and of
the water rights connected therewith, and their proprietary rights are gov
erned by the rules of law regulating tenancy in common. ... ... ... Of ten
ants in common, each has a right to enter upon and occupy the whole of the
common property, and every part thereof, and may recover the whole thereof
from a trespasser; and an arrangement as to periods for the use of the
water, among the co-tenants, affects them only, and is for their convenience,
and is no defense to an action of trespass against a third party by one of
the co-tenants."

In Meagher v. Hardenbrook, supra, the court said:
"That one tenant in common may preserve the entire estate or right held

in common is a proposition so well settled it is unnecessary to cite authorities
in support thereof. In this the tenant in common is only preserving his own,
as his right partakes of the whole,"

2. Touching the matter of jurisdiction discussed by the Circuit
Court of Appeals in 104 Fed. 387, 390, some reference ought, perhaps,
to be made to the averments in defendants' answer, alleging that the
<::omplainant had actual notice at the time he took the conveyance from
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the l\farkers of the pendency of the action in the state court. The
defendants introduced but one witness to sustain this special defense,
and his testimony failed to meet the expectations of defendants in
that respect. NotWithstanding this fact, counsel seem to think that
the court ought to take judicial notice that complainant must have
known the facts to be as alleged in the answer. It is enough to say
upon this point that there is no testimony in the record tending to
show that at or prior to the time of the commencement of this suit
complainant had actual notice of the pendency of the action in the
state court. If there had been any constructive or actual notice
proven, then the court might have been called upon to answer the
question, suggested by complainant's counsel, whether or not the ju
risdiction, being matter of abatement, should have been raised by
plea, and is waived by answering to the merits. It has been so held
in many cases. Marshall v. Otto (C. C.) 59 Fed. 249, and authorities
there cited. In addition thereto, see Dodge v. Perkins, 4 Mason, 435,
Fed. Cas. No. 3,954; Wood v. Mann, I Sumn. 578, Fed. Cas. No.
17,952; I Bates on Fed. Proc. § 239; I Beach, Mod. Eq. Pro § 304.

3. It is claimed by defendants that complainant's right to use the
water commences April 1st, and ends on October 1st, each year, and
that in any event the defendants should not be enjoined from using
the water prior to April 1st. There is no doubt that, where a party
in the appropriation of water limits himself in using it to certain
specified dates, subsequent appropriators may acquire a vested right
to the water to be used at times not embraced in the claim of the
first appropriator. In Barnes v. Sabron, 10 Nev. 217, 245, the court
said:

"We tbink the rule is well settled, upon reason and autbority, tbat, if the
first appropriator only aplyropriates a part of tbe waters of a stream for a
certain period of time, any otber person or persons may not only appropriate
a part or the wbole of the residue, and acquire a right tbereto as perfect
as the first appropriator, but may also acquire a right to the quantity of
water used by tbe first appropriator at such times as not needed or used by
him. In otber words, if plaintiff only appropriated the water during certain
days in the week, or during a certain number of days in a montb, then tbe
defendants would be entitled to its use in tbe otber days of tbe week, or tbe
other days in the montb.~'

But the contention of counsel must be disposed of by the particular
facts existing in this case. The record shows that the complainant
claimed and used the waters appropriated by his predecessors in inter~

est for the irrigation of the land owned by him. His claim and use
of the water was not with reference to any particular period in the
spring or fall, or during any particular months in the year. It is
broadly claimed that complainant never irrigated any of his land any
year before April 1st. This is not borne out even upon the testimony
of H. C. Marker, offered by defendants:

"Q. Wbat time did tbe irrigating season begin up to 1888 and 1889? Wben
did you first begin to irrigate? A. What time of year? Q. Before 1889. A.
About tbe 1st of Marcb. Q. You began irrigating as early as tbe 1st of
Marcb? A. Yes. Q. Do you know of any irrigating that began as early
as that time? A. Yes, I bave irrigated in January. Q. Wbat did you irri
gate? A. Alfalfa. * • * Q. I asked you yesterday something about {he
time of tbe beginning of tbe irrigating season; you answered tbat; and now
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I would like to recur to that subject and ask you when it was that you first
began to irrigate while you were on the Marker ranch from 1875 until 1889
-what month in the year? A. Generally commenced the 1st of April on
grass ground. Q. Have you ever irrigated earlier than that? * * * A.
Last year I turned water in on fruit trees, and to kill gophers, and some on
alfalfa too, for three or four days. In January. * * * Q. Have you irri
gated in March sometimes? A. It may be, but I do not think of it. Q.
'" * * I want to know whether that answer of yours fit,> all the time there,
that your earliest irrigating season began in April, while you were on the
Marker ranch? A. I think so; I can't say that for certain."

The truth is, as shown by the testimony, that there was no fixed
time to begin irrigating in Lovelock Valley. It depended upon the
seasons, climatic conditions, water supply, etc., as well as upon the
character of the soil. In a season like the present, where there has
been an almost continuous fall of rain or snow during the entire
month of March, it is safe to say that no irrigation will be required
before the 1st of April, and, in many localities, probably not before
the 1st of May. In dry seasons it would be required much earlier.

Nelson, a farmer residing in the valley, said:
"Q. Is the season in the year for irrigating always the same? The same

one year as in another? I am speaking, of course, of the land that you have
described, Rodgers', Thies', and Carpenter's, and your own and your neighbors'
land lying under the Union Canal? A. The season varies considerably. Q.
There is no fixed time then at which you begin irrigation? A. No. Q. If
the season is an open one and water is short, what time would you begin?
A. I would begin about the first part of March for alfalfa. * * * It
might damage grain to begin too early. Q. But if, on the other hand, if
the season is a late one, could you make profitable use of water at an earlier
period? A. If the season is late, with the prospect of abundance of water,
we have better results irrigating in April. Q. On the other hand, if the sea
son was late, and the prospect not good for an abundance of water, would
you take the water when you could get it? A. Yes."

P. N. Marker, the former owner of the Rodgers land, testified:
"Q. Is there any fixed time when the first crop is cut? A. No, sir; that

also depends on the season; it varies sometimes two weeks. Q. SO, as a
matter of fact, there is no fixed period of irrigation of tbat property out
there? A. Well, yes; there is a certain time between February and Sep
tember."

Joseph Hill, superintendent of the Rodgers ranch, on cross-examina
tion testified:

"Q. Do you mean during the irrigating season, running through the entire
irrigating season? A. Yes. Q. What is the irrigating season? A. When you
need it. Q. How many months? A. From February until September."

Peter Anker testified that the irrigating season in Lovelock Valley
"would be all the way from the first of March, or last of February,
to the first of September."

W. C. Pitt, one of the defendants, testified, that alfalfa required
irrigation "in April or March as the case may be. * * * I have
irrigated at all times through the winter when I could get water;
that is, in places where I could put the water, where it would not
injure the land. The regular time that I am using water to irrigate
with is about the 1st of March at the present time."

4. It is claimed by counsel that, "to establish an appropriation of
water, the proof must show intent to apply it to a beneficial purpose
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existing at the time, an actual diversion from the stream, and the ap
plication of it to a useful purpose." This is correct. In Union Mill
& Mining Co. v. Dangberg, supra, this court, in discussing principles
applicable to this case, said:

"Under the principles of prior appropriation, the law Is well settled that
the righ~ t? water flowing in the public streams may be acquired by an actual
approprIatIOn of the water for a beneflcial use; that, if it is used for irri
gation, the appropriator is only entitled to the amount of water that is nec
essary to irrigate his land, by making a reasonable use of the water; that
the object had in view at tlIe time of the appropriation and diversion of the
'Water is to be considered in connection with the extent and right of appro
priation; that if the capacity of the flume, ditch. canal, or other aqueduct
by means of which the water is conducted, is of greater capacity than is
necessary to irrigate the lands of the appropriator. he will be restricted to
the quantity of water needed for the purposes of irrigation. for watering his
stock, and for domestic use; that the same rule applies to an appropriation
made for any other beneficial use or purpose; that no person can. by virtue
of his appropriation, acquire a right to any more water than is necessary
for the purpose of his appropriation; that, if the water is used for the pur
pose of irrigating lands owned by the appropriator, the right is not confined
to the amount of water used at the time the appropriation is made; that
the appropriator is entitled, not only to his needs and necessities at that time,
but to such other and further amount of water, within the capacity of his
ditch, as would be required for the future improvement and extended culti
vation of his lands, if the right is otherwise kept up; that the intention
of the appropriator, his object and purpose in making the appropriation, his
acts and conduct in regard thereto, the quantity and character of land owned
by him, Ws necessities, ability, and surroundings, must be considered by the
courts, in connection with the extent of his actual appropriation and use, in
determining and defining his rights; that the mere act of commencing the
construction of a ditch, with the avowed intention of appropriating a given
quantity of water from a stream, gives no right to the water unless this
purpose and intention are carried out by the reasonable, diligent, and effec
tual prosecution of the work to the final completion of the ditch, and diver
sion of the water to some beneficial use; that the rights acquired by the
appropriator must be exercised with reference to the general condition of the
country and the necessities of the community, and measured in its extent
!:Jy tlIe actual needs of the particular purpose for which the appropriation
is made, and not for the purpose of obtaining a monopoly of the water. so
as to prevent its use for a beneficial purpose by other persons; tlIat the
diversion of the water ripens into a valid appropriation only where it is
utilized by the appropriator for a beneficial use. '" '" '" Water in this
state is too scarce, needful, and precious for irrigation and other purposes
to admit of waste. No person, whether an appropriator or riparian pro
prietor, should be allowed to 'be extravagantly prodigal in dealing with this
peculiar bounty of nature.'''

5. The questions stated by counsel in points 5 to II will be grouped
together under one general head.

(a) The claim that "Hauskins' appropriation antedated that of
Marker" is not supported by the testimony. The answer of defend
ants does not contain any allegation claiming any rights whatever
under the appropriation made by Hat1skins in 1873; it admits priority
in complainant to the extent of 450 inches. It is without foundation
in the pleadings or the proofs, and is not seriously urged. In fact,
it appears to have been made subject to conditions which have no
special application to the particular facts of this case. The facts as
shown by the evidence at the trial, as well as upon the hearing, are
that "the defendants' right to appropriate any water from the Hum
boldt river was not acquired until the fall of 1888. Complainant'~
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rights, as well as those of Thies and Carpenter, his co-tenants in the
Marker ditch, were acquired many years prior to that time," 89 Fed.
423. Marker's claim and rights to the water commenced in 1875.

(b) Did complainant's predecessors in interest prosecute the work
with such reasonable diligence as to entitle him to claim his rights
by relation to the time of their first inception? The principles of law
applicable to this question are covered by the quotation from Union
M. & M. Co. v. Dangberg, supra. \Vhether this case comes within
the rules there stated is a question of fact. The court must always
be controlled by the facts, circumstances, and conditions as shown
by the evidence. An illustration is found in the decisions of the Su
preme Court of this state. Thus, in the Ophir Silver M. Co. v. Car
penter, 4 Nev. 534, 97 Am. Dec. 550, it was held that the diligence
required by the law was not established by the facts. And in Barnes
v. Sabron, IO Nev. 217, 242, it was held that proper diligence was
shown. But the principles of law announced in each were the same,
and are substantially ldentical with the doctrine announced by this
court in the case of Union M. & M. Co. v. Dangberg, heretofore
quoted. "What constitutes a reasonable time within which the water
must be applied to beneficial use is obviously a question of fact, de
pending upon the circumstances of each particular case." Long on
Irrigation, § 47, and authorities there cited.

(c) In the course of defendants' brief it is said:
"An examination of the record will disclose the fact that, as to all save

nll exceedingly small part of the Marker diversion, each of the three ele
ments essential to constitute a valid appropriation was utterly lacking when
the water was first taken. There was no present intention to apply it to
a useful purpose. There was no necessity for the water. There was no
application of it to a beneficial use. As to the first element. the larger and
more valuable portion of the Marker ranch-that part which is now under
cultivation was under water-was swamp. There certainly could have been
no intention to use water on swamp lands. As to the second element, there
was-there could have been-no necessity to irrigate the swamps. As to
the third element, no such application, if claimed or intended, could have
been beneficially made,"

The fact is that, at the time Marker secured the lands and appro
priated the waters of the Humboldt river, the natural waters thereof
were flowing in the Humboldt river, and spread over portions of the
lands in various sloughs. It was necessary to drain these sloughs in
order to put the land under cultivation. It was like cutting timber
in the forests, or digging out or plowing up the sagebrush or grease
wood that grows in the desert. The conditions on the land had to
be changed in order to apply the water claimed and appropriated to
a useful and beneficial purpose. It was a part of the enterprise which
Marker had in view in making his appropriation. There is no prin
ciple of law that required him, under such circumstances, to delay
making his appropriation until after he succeeded in draining the
land and putting it in a condition where it could be cultivated. The
defendants are not in a position to make any such defense. They
did not make any appropriation of the waters of the river until years
after Marker had appropriated the same, and had cleared nearly all
of his land for cultivation, and was irrigating the same, using the
water he had appropriated for a useful and beneficial purpose. All
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that they can claim is as to the excess of the water after the time they
made. their appropriation in the year 1888. They were not entitled
to any vested right to any of the waters of Humboldt river until that
time. To hold otherwise would be to take away from complainant,
whose predecessors in interest had made a prior appropriation and
diverted the water to a beneficial use, the quantity of water to which
he was entitled, and give to the defendants a quantity of water to
which they never were entitled, and had never theretofore enjoyed, or
had the right to enjoy.

(d) There was no lack of diligence upon the part of complainant,
or his predecessors in interest, after the years 1888 and 1889. It is
true that during certain years thereafter the complainant did not use

! as much water as had been used before 1888, and some reliance
seems to be placed upon this fact in order to reduce the amount of
water to which complainant is entitled. During the dry years there
was not sufficient water to furnish the necessary supply. Complain
ant could not obtain sufficient water to irrigate the land. The com
plainant certainly ought not to be confined to the amount of water
he used, and to the number of acres irrigated during the dry seasons.
A reference to the statement of facts will show the number of acres
cultivated on complainant's land in grain and alfalfa, and the number
of acres plowed for which water could not be obtained during the
years 1896, 1897, and 1898. Looking further into the facts, it win
be discovered that, after the defendants had diverted the water of the
river onto their lands, their acreage steadily increased year by year
until they had about 4,000 acres under cultivation. In the estimates
made by defendants of the number of acres under cultivation on com
plainant's land, they apparently overlook the plowed ground, and ig
nore the number of acres of pasture land or wild grass that were
irrigated. It is in effect claimed that the use of water for pasture
and for wild hay was not for a beneficial purpose. The courts have
held. otherwise. In Pyke v. Burnside (Idaho) 69 Pac. 477, it was ex
pressly held that where one constructs a ditch and conducts water
upon his land year after year, and permits the same to spread out over
wild hay land for the purpose of making hay or using such land for
pasture, he thereby secures the right to the use of sufficient water to
irrigate such land, provided the amount of water so used is sufficient
for that purpose; such use being a beneficial one. In Smyth v. Neal,
31 Or. 105, 109,49 Pac. 850, 851, the court said:

"It seems to have been a conceded proposition that the use of water for
the irrigation of these wild meadow lands was for a useful purpose, and that
such irrigation was necessary for the production of grass in sufficient quan
tities to be gathered and cured as feed for stock."

The theory advanced by defendants, that the rights of complainant
should be limited to the amoun.t of lands actually cultivated for crops
and grain, cannot be sustained. In Kleinschmidt v. Greiser, 14 Mont.
484, 497, 37 Pac. S, 6, 43 Am. S1. Rep. 652, the court, in answering
a similar contention, said:

"Such theory, if followed, is, we think, without doubt, erroneous. There
by a prior appropriator of water would be cut down to the quantity necessary
to irrigate the land he actually had under cultivation when the subsequent
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appropriation was made, although the first appropriator's land was all avail
able for production of crops by aid of irrigation, but, at the time of making
the appropriation of water necessary for its irrigation, he had not subdued
all of it to the plow. The priority under such rule would depend largely
upon the time appropriators brought their lands under cultivation, and not
upon the priority of appropriation and diversion of the water necessary to
irrigate the land owned by the appropriator, as the law provides."

6. What amount of water is complainant entitled to in this case?
"VIThat amount of water is necessary to properly irrigate an acre of
land? These questions were involved and disposed of on the prelim
inary hearing (89 Fed. 423), and must now be disposed of by the
weight of the testimony given upon the trial of the case. No addi
tional facts were elicited at the trial which demand' any change in the
views that were then expressed. The amount of water necessary to
irrigate the lands depends, in a greater or less degree, upon the
general character of the soil in the locality where the lands are situated.
The system in vogue among the farmers in Lovelock Valley is that of
using irrigating ditches, generally of uniform size and dimensions,
varied only by changed conditions, and turning the water through
these ditches over the land, controlling and changing the water, as
occasion requires, at different times during the day, and letting it run
and take care of itself during the night, but arranged where it is be
lieved it will do the most good and least harm. Upon the preliminary
hearing it was said: "It is the duty of the court, in the absence of
any law upon the subject, to determine the amount of water by a
reference to the system used." This necessarily implied that the system
was a proper one under all the existing conditions. In Long on Irri
gation, § 49, the author said:

"The methods of applying water to the soil vary with the character of
the soil and crop, the quantity of water available, the slope of the ground,
and like considerations. The water may be distributed, as is usually done
in the case of hay crops, such as alfalfa, growing on nearly level ground, by
cutting the side of the distributing ditch constructed along the highest parts
of the field, either by making temporary openings with a shovel or hoe, or
by permanent gates, and letting the water flow in all directions over the
surface. This is evidently the simplest mode of distribution from a ditch.
Other methods, varying in complexity up to elaborate systems ot distribu
tion by means of pipes, are employed."

The defendants' expert Taylor testified that in his opinion the system
of irrigation used by the farmers in Lovelock Valley is defective, but
nevertheless "it is arranged according to the best intelligence of the
farmers themselves, and oftentimes very good, still apt to be defective
more or less."

Absolute perfection in the system of irrigation in this state, has,
perhaps, not yet been reached, and it is doubtful if any system could
be devised that would not, in the opinion of some .scientists and ex
perts, "be defective more or less." The contention that the prior ap
propriators of the water ought to be compelled to change their system
for the exclusive benefit of the subsequent appropriators, who use
the same system, does not appeal, in the light of all the facts in this
case, very forcibly to a court of equity, as being sound. It would
seem more just to allow the complainant to change his system, if he
can and desires so to do, and to adopt any system that would allow
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him to so use the amount of water to which he is entitled as would
enable him to cultivate more of his land. The court cannot, in the
absence of any law upon the subject, compel the fanners to use any
particular system, but it might, in a case where an extravagant and
wasteful system is used, which demands more water than they are
entitled to by virtue of their appropriations, declare that under such
circumstances they were not entitled to the quantity of water they
were using, and give the excess to subsequent appropriators. But
this is not such a case. The testimony shows that the system referred
to is used by all the farmers in Lovelock Valley-by the defendants
as well as by the complainant.

In the fonner opinion, speaking of the testimony, the court said:
"The witnesses on behalf of complainant place the quantity at one inch

to the acre; the defendants generally at about one-half an inch to the acre;
some placing it, however, as low as one-quarter of an inch to the acre. 'I'he
great weight of the testimony, however, is to the effect that one inch to the
acre is required to properly irrigate the cultivated lands. The defendants
offered testimony to the effect that ,they would be satisfied with one·half an
inch to the acre, and that that quantity was all that was required. The
fact, however, is that, during the early part of this season, all the farmers
taking water from the Pitt ditch used .3,400 inches of water to irrigate about
3,000 acres of land, and there were' more or less dissensions between them
as to their not having their proportion or sufficient quantity of water to
properly irrigate their lands. A surveyor was employed, and measurements
made, showing, with but one or two exceptions, that each party was only
using his proportionate share of the water," to wit, one inch to the acre.

The only additional testimony at the trial was given by experts,
whose testimony is claimed by defendants to be entitled to greater
credit than the testimony of the farmers. It is an easy task for coun
sel to claim that the witnesses introduced on behalf of their clients
establish facts which entitle them to recover, but the court ought not
to ignore the testimony of the other side. It is compelled to consider
all the testimony offered by the respective parties, to weigh and analyze
it by the settled rules of law, in order to determine where the pre
ponderance lies. In its investigation the court cannot say that the
testimony of experts as to the amount of water used or required must
be accepted as against the farmers of the vicinage who had been
living in the valley and using the water for several years. It may be
difficult for the courts to determine with mathematical certainty the
precise amount ofwater running in a stream, or the carrying capacity
of ditches and flumes,when the testimony, as in the present case, is
conflicting; but the experts, who ought to know, differ as widely in
their measurements as do the ordinary farmers in their method of
calculation. A reference to what was said by this court in Union Mill
& Mining Co. v. Dangberg, 81 Fed. 99, 100, without comment, shows
that even experts are liable to make mistakes in their methods of
measuring water, and in their judgment as to the amount of water
necessary to irrigate an acre of land.

There are divers other points argued by defendants' counsel, not
specifically noticed herein. Their discussion would serve no useful:
purpose. Suffice it to say that in my opinion, after a careful exam
ination thereof, they are not of such a character as to change the
results. Many of the points urged by defendants' counsel seem to



THE HERCULES. 945

have been made, as was said by the court in Francis v. United States,
188 U. S. 376,23 Sup. Ct. 334, 47 L. Ed. 508, "in the hope that some
shot might hit the mark."

Upon the whole case, my conclusion is that the complainant herein
is entitled to a decree that the temporary injunction heretofore issued
be made perpetual, restraining defendants and all parties claiming
under them, their agents, servants, employes, etc., from diverting, or
in any manner using, the waters of the Humboldt river so as to
prevent 3,500 inches thereof, measured under a four-inch pressure (or,
in other words, 70 cubic feet of water per second of time), from flow
ing in the bed of the river to the head of complainant's ditch during
the irrigating season, and for costs.

THE HERCULES.

LARSEN et al. v. S. P. SHOT'I'ER CO.

(District Court, S. D. Georgia, E. D. March 11, 1904.)

(Circuit Court, S. D. Georgia, E. D. March 11, 1904.)

L SmpPING-CONSTRUCTION OF CHARTER-BREACH BY REFUSAL TO ACCEPT
VESSEL.

While loading at Savannah, a ship was chartered for a subsequent
voyage from that port, the charter providing that she should be tight,
staunch, strong, and in every way fitted for the voyage; that she should
proceed in ballast to Savannah after having discharged her present cargo
in Europe. There was no stipulation in respect to the time of her re
turn, and the charter contained a provision that the dangers of the sea,
fire, and navigation of every nature and kind be always mutually ex
cepted. In passing out from Savannah in tow she struck on a bar, and
was injured to such an extent that, after having discharged her cargo
at Hamburg, it was found necessary to make repairs, and, there being
a strike among the ship carpenters in Hamburg, she was taken to a port
in Norway, the trip requiring two days, where the repairs were made
as required by the official board of survey, and, as shown by the evidence,
in as short a time as possible. The broker who negotiated the charter
at once advised the charterers of the situation, and submitted an offer
by the owners to substitute another vessel or to cancel the charter, which
was refused, the charterers claiming a reduction of the freight on account
of the delay. A subsequent offer of the same kind was also refused,
and after completing her repairs the ship sailed for Savannah, where
she was entered at the customhouse by the charterers, but after she had
remained in port nearly a month they gave notice that they waived their
claim for a reduction in the freight and had canceled the charter. Held,
that the mutual exception in the charter of dangers of the sea took effect
at once on its execution, from which time the owners became bound there
by to put the ship in a seaworthy condition and to proceed with reason
able dispatch until she was delivered for loading, subject to such excep
tion, and that therefore the unavoidable delay caused by such perils
afforded no ground for the refusal of the charterers to accept and load
the vessel; nor was the taking of the ship to the port where she was
repaired such a deviation from the contemplated prior voyage as released
the charterers under the circumstances shown, or entitled them to dam
ages for the delay, especially after their repeated refusal ot the owners'
offer to canceL

129F.-OO
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In Admiralty. Cross~actions in the District and Cir~uit Courts, r~

spectively, consolidated by consent and heard before Judge SPEER,
as judge of both courts, without a jury.

Samuel B. Adams and Davis Freeman, for J. A. Larsen arid others.
George W. Owens and Walter G. Charlton, for S. P. Shotter Co.

SPEER, District Judge. This proceeding originated in an action in
the city court of Savannah by J. A. Larsen et a1., plaintiffs here, and
owners of the ship Hercules. It was an action for damages for breach
of a charter party of that vessel by the defendant, the S. P. Shatter
Company. The defendant, while carrying on its business in the city of
Savannah, in this district, is a corporation of the state of \;Yest Virginia,
and caused the removal of the case to this court. After the case was
removed, the Shatter Company filed a libel claiming damages against
the plaintiffs for alleged breach of the charter party on their part.

While there is much apparent conflict in the testimony, a careful
analysis of the evidence, in connection with the admissions in the de
fendant's answer, discloses that there is little real conflict as to the ma
terial facts. The charter party was made on the 5th day of March, Ig01.

It was for a voyage from Savannah to certain ports, for orders to
discharge at certain other safe ports, to be designated at charterer's
option. It was expressly stipulated that the vessel shall be tight,
stanncn, strong, and in every way fitted for such a voyage, The Shot
ter Company engaged to provide and furnish for the said vessel a full
and complete cargo of spirits of turpentine and rosin. The charterer
agreed to pay four shillings British sterling per barrel of 40 gallons
gross American gauge of barrels of spirits of turpentine, and two shil
lings and nine pence British sterling per barrel of 310 pounds gross
American weight for rosin, all with 5 per cent. primage, payable in cash
on proper .. discharge of cargo, free. of discount or interest, three pence
British sterling per barrel to be deducted from above rates if vessel
is ordered, on signing bills of lading, to any direct port as above, It
was further agreed that there should be 25 lay days for loading and dis
charging cargo, and that, for each and every day's detention by default
of the Shotter Company or agent, 18 pounds British sterling per day,
day by day, shaH be paid by the charterer. It provided that the dan
gers of the sea, fire, and navigation of every nature and kind be al
ways mutually excepted. It is not without importance to observe that
H. Clarkson & Co., of London, acted as agents for the plaintiffs and for
the Shatter Company. The final stipulation of the charter party is:
"It is understood that the vessel proceeds to Savannah in ballast, after
having discharged her present cargo in Europe." It is to be observed
that there was no time stipulated in the charter party in which the ship
should return, no such expression.as "all convenient speed," but it is not
questioned that her owners were under obligation to return her within
a reasonable time. .

Sailing from Savannah with full cargo after this charter party was
executed and in operation, and attempting, while in charge of a pilot
and in tow by a tug, to cross the bar at low neap tide, the Hercules



THE HERCULES. 947

struck four times. That the ship by this misadventure was seriously in
jured is not, in the opinion of the court, fairly debatable. It was an old
vessel, having been launched in 1868. The pilot, it is true, expressed
the opinion that she could not have proceeded on the voyage had she
sustained the injuries described by the witnesses for the plaintiff. This
opinion is not deemed important, in view of the fact that she did pro
ceed, and in view, also, of the positive testimony of several witnesses
who did the actual work of repairing her in a Norwegian shipyard at
Porsgrund. The testimony of Halvor Nielson, of the firm of Nielson
& Backa, at whose shipyard the Hercules was repaired, is as follows:

"My firm repaired the ship 'Hercules,' of Skion, in Porsgrund, during the
summer of 1901, owing to damage done to ship, said to have been done when
the vessel crossed the bar on leaving Savannah en route for Hamburg. The
repairs carried out by my firm were ordered to be done by the official survey
ors--'Det norske Veritas' (the Norwegian Veritas). No repairs were made
except those required by the above-named authorities. The repairs consisted
in the following: A new piece of false keel under the forefoot, partially new
inner and outer forestem. This had given way or started, especially between
the ports, and was split in the middle where bolted. The materials were
otherwise sound. The bow fastenings had to be loosened, partially removed,
ill order to get the inner stem in place, and consequently had to be rebolted
and refastened. This work was difficult to effect, and took a very long time
to do, although much overtime was spent on it, as only three to five men could
be used at this work at a time. The sternpost was started and had to be
completely rebolted, as well as in part further fastenings. The lower rudder
metals were broken and had to be renewed. The false keel aft was split,
and had to be replaced by two larger pieces. Besides which, the ship was
retrenailed from beneath the chainbolts down to about six or seven feet
from the keel. The ship was calked from keel to gunwale, and remetaled.
'l'he mizzenmast was repaired with three new pieces of pitchpine deals and
iron hoops, and this work was carried out whilst the other repairs were pro
ceeding, and without any detention to these."

There is other testimony as to the character of these injuries, but
much of it is hearsay, and the conclusion of the court is based upon the
testimony of the shipwrights and artisans above referred to. The in
juries were, as stated, quite serious, but the vessel proceeded on her way
to Hamburg, and there unloaded. It appears further from the testimony
that her captain refused to take her out on another voyage until she
was repaired. It is equally clear from the evidence that a strike was
in progress among the ship carpenters at Hamburg, and that, while it
may have been possible to have repaired her there, it was judicious, and
in the interest of the charterer and the owners as well, to have the
repairs made at Porsgrund, in Norway. This was only a two days'
voyage from Hamburg.

ViThen the Hercules reached Porsgrund she was surveyed by the offi
cial board, who enjoy and no doubt deserve the honorable title of the
Norwegian Veritas. This body, created by Norwegian law with nec
essary authority, ordered certain additional repairs, and according to the
testimony of Hans A. Oelsen, who was a shipbuilder for 35 years, and
was present at the shipyard, the repairs were expeditiously made, a
number of laborers, varying from 25 to 30, being continuously em
ployed, and as many calkers and carpenters as could be reasonably
brought to work on the repairs. The:se repairs were completed on Sep-
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tember 22, 1901. They were so salutary in their effect upon the ship
that she retained her class in the Norwegian Veritas. OeIsen testifies;

"As a ship builder and foreman of many years standing, and having had
considerable experience in such matters, I may safely say that I am of the
opinion that the said repairs were carried out with the utmost possible dis
patch, and could, to the best of my belief and knowledge, not have been effect· •
ed better or quicker elsewhere."

Mr. Halvor Nielson, who is a shipbuilder and a shipyard proprietor.
testified to the same effect.

It will be recalled that H. Clarkson & Co., 112 Fenchurch street,
London, were the brokers who negotiated this charter party for the con
tracting parties on May 25, 1901. These mutual agents by letter no
tifiedthe Shotter Company of the plight of the Hercules.

"The owners of this vessel inform us," write these gentlemen, "that she
has been aground and leaky and recommended to recopper (we understand
she wiII also reclass). Owing to the carpenters' strike at Hamburg, owners
have been obliged to take her to Norway in tow, whereby we understand no
delay wiII occur. Owners might give you a substitute for earlier loading, or
cancel charter if you should prefer, and we now await your cable on receipt
if you have any proposal to make; if we don't hear from you by cable we
shall understand you will load her as per charter."

This letter reached the defendant on June 7, 1901. This, according to
the testimony of Mr. Einar Storm Trosdal, chief clerk of the foreign
department of the Shotter Company, was some months before the
presence of the Hercules at Savannah was indispensable. Indeed, he
stated that he supposed that a cargo could have been provided for her
as late as October. Notwithstanding this fact, the Shotter Company im
mediately (that is to say, on June 7) reply by cable:

"Charterer will not cancel charter Referring to your letter of May 25th Her
cules we claim reduction lY2d."

The Shotter Company supplemented this telegram with the letter to
Clarkson & Co. of June 8th, from which we extract the following:

"We do not approve of owners doing as they please in such matters. In our
many years experience we have found Norwegian ship owners very strict in
deed, in cases where we might deviate a little from the terms laid down in
the charter party. As a matter of fact when we want any privilege or option
we have to pay very heavy indeed, and there is no reason why we should
be any more lenient to them than they are to us. As a matter of fact when
the owners of the Hercules undertook to send their vessel to Norway for re
pairs they did so at their own peril, because we contend that it was a viola
tion of the contract with us. We cabled you that we would consent provided
owners make an allowance of lY2d. and await your reply."

This attitude of the Shotter Company does not appear to be wholly
justifiable. It is, in effect, to make the Hercules a vicarious sufferer
for the alleged sharp practices of other Norwegian owners. This does
not seem maintainable upon any principle of admiralty law, save, per
haps, such as relate to letters of marque and reprisal, which it is su
perfluous to observe are only issued pursuant to act of Congress, and in
time of war, or near thereto.

Clarkson & Co. having received this cable, write on June 8th:
"We have informed owners thl1t you claim a reduction of Ilhd. off the rate,

beCause ship was sent from Hamburg to Korway for repair."
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On June 12th, Clarkson & Co., who, as stated, acted as the joint
broker of the owners of the Hercules and of the Shotter Company,
write:

"We are sorry and must say rather surprised at the view you are taking
in this matter and cannot see why you should claim any reduction, as it cer
tainly has been in your interest to take the vessel over to Norway for repairs
instead of having the same effected at Hamburg, where we understand strikes
are stili going on and there can be no doubt that the vessel will now be at
yours much sooner than would have been the case if she had repaired at
Hamburg. She will be remetalled and reclassed A2. She is being put in
first class order, which naturally will make a great difference to you in effect
ing the insurance. Personally we think you ought to waive the whole ques
tion of reduction or if you should prefer it to cancel the charter."

To this letter it appears that the Shatter Company reply on June
13th :

"We will only refer you to our letter of the 8th instant where we wrote
fully about this vessel. We therefore cabled you we would not cancel char
ter but insisted on getting allowance of lIhd."

On August 3, 1901, the Clarkson Company write to the Shotter Com
pany:

"As cabled you the Hercules is expected ready about the end of this month.
Awaiting further news we remain."

On August 27th the Shatter Company write to Clarkson & Co.:
"We take it for granted that by this time you wiII hardly agree with the

owners of the vessel that time could be saved by having them go to Norway
for repairs. Whilst we have not expressed ourselves plainly on this subject
before, we will say that we consider it perfectly absurd on the part of the
owners of that vessel to assume that they had the right to take the vessel
to Norway for repairs without our permission. We consider that the owners
violated their contract with us, and we shall see that the vessel carries part
of the burden and loss which we have suffered."

Even at this late day it appears that there is no intimation on the part
of the Shotter Company that they have any purpose to cancel the char
ter party. Their purpose, as disclosed, is to obtain a reduction of
freights, or otherwise make the owners of the Hercules share their
loss, whatever it may prove to be, or account to them in damages. On
November 9, 1901, Clarkson & Co. write to Shotter Company:

"In the case of the Hercules you will remember that as soon as we informed
you of this vessel having gone to Norway, owners made you a proposal to
cancel C. P. to which you would not agree, but said that you would load the
ship at a reduction of IY2d. so we cannot see how you claim more than this
reduction from the owners. We can assure you that the owners of both ships
have used every diligence to get vessels repaired."

Her repairs having been finally completed, and the Shotter Company,
so far as the correspondence discloses, remaining inexorable in their
determination not to cancel the charter party, but to insist upon a re
duction of freight, the owners of the Hercules sent her on the long
voyage through the North Sea and across the Atlantic to Savannah.
She reached Savannah on the 28th day of November, was entered at
the customhouse by Dahl, the agent of Shotter, who advanced the cap
tain $100. Even now there appears to be no immediate determination
of the Shatter Company to cancel the charter party. The Hercules iI
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in the harbor from the date last mentioned until December 24th, when
Shotter Company write Clarkson & Co. as follows:

"We have decided to waive the claim for damages against the vessel, but
we have notified the captain that we have cancelled charter party. We regret
this very much indeed, but considering the high·handed position the owners
took, they could hardly expect better treatment."

Now, whatever may be the technical rule which it is insisted author
ized the Shotter Company to withhold cancellation until the ship arrived
at the port of loading, the application of such a rule here seems uncon
scionable. In the meantime the Hercules is claiming demurrage from
the 2d day of December, and finally succeeds in getting another charter
from the Patterson Downing Company on the 31st day of December,
1901, and sails January 26, 1902. The Shatter Company contend, on
account of the failure of the Hercules to come within a reasonable time,
that they were compelled to charter another vessel or vessels to take
the cargo provided for her, at a considerable loss to them. This loss
was stated in their plea in the removed case to be $381.°4. In their libel
filed in this court, and sworn to by Mr. Shatter, it is stated to be $1,000,
or other large sum. They insist that their conduct in repudiating the
charter party is justifiable, first, because there was a deviation in the
voyage of the Hercules after that instrument was executed, and, sec
ondly, becauses they were under no obligation to cancel the charter par
ty until the Hercules returned to the port of destination; that is, to Sa
vannah. The court is unable to perceive any reasons under the cir
cumstances which would justify the Shotter Company in repudiating
this charter party on either ground. The obligations of that instrument
were always mutually excepted from the dangers of navigation. The
ir;jury resulted from one of those dangers. Repairs were unquestion
ably necessary. It is clear that they could not be so well made at Ham
burg as two days away at Porsgrund. That they could have been made
at! Savannah, where the injuries were sustained, is not contended.
There were no adequate facilities here. It was stipulated in the charter
party that the vessel should be staunch, sound, and seaworthy. The
owners, after the misadventure at Tybee, took the proper course to make
it so.

It is, however, insisted that this qualification relates to the voyage
to be made for the charterer, and not to the condition of the ship while
going to the owners' port of discharge, nor to any detention made nec
essary by that condition. The case of Porteous v. Williams et a1., 115
N. Y. 116, 21 N. E. 711, is cited in support of this contention. It is
true that certain language of the opinion in that case, Justice Danforth
delivering the opinion for the court, seems to support this proposition
of the defendant's counsel, but in that case, to use the language of the
court:

"The express agreement of the owner required the ship, after discharging
the cargo then on board with 'all convenient speed,' to sail and proceed to the
port of the charterer. No deviation was provided for, nor detention for any
cause, save the necessary delay of unloading."

The qualification in the charter party before the court seems much
broader: "The dangers of the sea, fire and navigation of every nature
and kind always mutually excepted." Besides, in the case of the Por-
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teous v. Williams, the language used by the court may, we think, be
regarded as obiter. This is defined to be an opinion expressed by a court.
but which, not being necessarily involved in the case, lacks the force
of an adjudication. I Bouvier, p. S67. As the question to be determined
there was whether a nonsuit of the owners was justifiable, the court
holding, favorably to the owners, that the nonsuit was improperly
granted, and that the case ought to have been submitted to a jury, the
observations above referred to, which favor the charterer, were there
fore not necessary to the determination of the issue under consideration.
Indeed, it seems to have been discussed as an abstract proposition along
with, to quote the language of the learned justice, "some other proposi
tions none of which in the present aspect of the case would permit the
case to be taken from the jury, and it should be sent to them."

On the other hand, there are two carefully considered cases of the
admiralty courts of the United States which adjudicate the contrary doc
trine. They are the decisions of the District Court in The Star of Hope.
reported in I Hask. 36, Fed. Cas. No. 13,312, decision by Judge Fox, of
the District of Maine, and on an appeal taken from that decision, which
was affirmed on circuit by Associate Justice Clifford, of the Supreme
Court. 8 Fed. Cas. IUS, No. 4,710. That case is singularly like the
case at bar, and the opinions of both of the learned judges are supported
by a plentiful reference to authorities of the most convincing character.
In that case the disabilities arose through a misadventure in the navi
gation of the vessel when it was dispatched from Boston to Farming
dale, in Maine, where it was expressly stipulated that the charter party
should commence, and on page 42, Judge Fox, after citing a number of
cases supporting the obligation of the charterer when the vessel is de
layed for repairs, remarks:

"This principle is so well established, that I do not understand it as ques
tioned by the learned counsel for respondent; but it is contended that, ad
mitting such to be the law when the vessel meets with disasters in the prose
cution of the voyage, it is not applicable to the present case, as the voyages
stipulated for in charter had not yet commenced. It is very certain that the
vessel was bound to proceed from Boston to lJ'armingdale under implied con
ditions, as the charter party is silent on this subject; and it is difficult for
me to find satisfactory reasons why any other conditions should arise or be
implied, in relation to this portion of her undertaking, than the law would
imply in case the charter had merely said, 'vessel to proceed from Boston to
Farmingdale,' or the charter had commenced at Boston, and had prOVided
for the vessel going in ballast from Boston to Farmingdale and load; and in
these cases, if the vessel had been delayed by storms and needed repair, and
so was compelled to refit, and delay was occasioned thereby, neither party
would have been exonerated from the performance of the contract, if the ves
sel was seasonably repaired and arrived at the port of loading."

On page 45 the court continues:
"I am therefore of opinion that the shipowners in this case are under the

same liabilities as to delays and risks from dangers of the sea as they would
have been under a charter commencing at Boston, and binding them to send
their vessel to Farmingdale for a cargo. In that case they would not assume
the risks and delays from perils of the sea, and they did not under the pres
ent agreement."

Th~ case at bar is much stronger than that discussed by Judge Fox,
for in the charter party before the court a stipulation was inserted in
writing, as follows: "It is understood that the vessel proceeds to Sa-
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vannah in ballast after having discharged her present cargo in Europe."
This stipulation was made while the vessel was in Savannah. It nec
essarily followed that her voyage to Europe was in contemplation of
the parties, amI therefore the agreement that detention resulting from
the dangers of navigation should be mutually excepted would not avoid
the contract under the stringent clause on that subject above quoted.

The opinion of Justice Clifford in the same case, reported under the
title Fearing v. Cheeseman et aL, 8 Fed. Cas. I lIS, No. 4,710, i~ also
highly valuable. Discussing the contention that the charter party was
not to attach until the vessel arrived at the place where it was expressly
stipulated the charter party should begin, the learned circuit justice re
marks:

"The contract became operative when the charter party was executed and
delivered. The obligation of the shipowners to put the vessel in a seaworthy
condition, and cause her to sail for the place of loading within a reasonable
time, commenced when the charter party became operative, and continued in
force till the covenants were fultIlled. Performance of that implied cove
nant was as much required by the charter party as that notice of readiness
of the vessel to receive cargo be given on her arrival at the place of loading.
Such notice could not properly be given before the vessel actually al'I'ived,
and the implied requirement was that she should proceed there with reason
able dispatch, the dangers of the seas and navigation excepted. Unavoidable
delay arising from these causes would not discharge the charterers from their
covenant to load the vessel, unless the delay was so great as to frustrate the
voyage or deprive the freighter of the benefit of his contract Where the delay
ensues from unforeseen causes, but the voyage is not frustrated, the char
terer is entitled to his claim for damages, as compensation for any injury he
!Day sustain."

The owners in this case seem to have acted with entire frankness,
and with marked consideration for the rights of the Shotter Company.
They appreciated the fact that there might be some delay to that com
pany, and, as soon as their ship was brought to the shipyard at Pors
grund, they communicated with the Shotter Company, offering to sub
stitute another vessel, or to cancel the charter party. This proposition,
as we have seen, the latter peremptorily refused to accept. No interest
or consideration prompting the shipowners to cancel the charter party
appears anywhere in the evidence. It was their interest to carry it out.
lt was, however, from the condition of their vessel, absolutely im
possible for them to do so as soon as the Shotter Company wished; but
instead of accepting their proposition to cancel the contract and allow
them to secure a vessel elsewhere, it appears that the defendant com
pany, aware the Hercules could not return to Savannah as soon as had
been perhaps contemplated, while holding them to the contract, seizes
upon the misfortune of the owner as a basis to exact a reduction in their
freight charges. The mutual agent of the contracting parties, by rea
sonable and well-grounded appeals by letter to the consideration of the
Shotter Company, seeks to change their ultimatum. This, however, is
unsuccessful. At no time does the Shotter Company definitely cancel
the charter party until long after the Hercules has reached the port of
Savannah and is awaiting her cargo. Then the defendant waives its
claim for damages and repudiates the contract. This can be considered
as nothing less than an insistence upon the part of the Shotter Com
pany that the Hercules shall yet make her voyage under the contract.
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The opinion of the court is that, in waiving their claim for damages,
the Shotter Company waive all right to take affirmative action against
the Hercules for a delay which, as we have seen, was not unreasonable,
and was occasioned by dangers of navigation. And it was no longer
optional with the Shotter Company to adopt the arbitrary and oppressive
action indicated by this letter.

In view of the uncontradicted evidence that the repairs were made
as expeditiously as possible, and that the additional repairs ordered by
the Norwegian Veritas were made at the same time with those ren
dered necessary by the grounding on Tybee bar, the whole contention
of unreasonable delay by the Shotter Company must depend upon four
days' voyage of the Hercules from Hamburg to Porsgrund and re
turn. That the venture of the Shotter Company was not wholly frus
trated is evidence by the fact that, after refusing the offer of the Her
cules owners to substitute another ship, for a small additional charge
they secured another vessel.

The court is then of the opinion that the claim for damages set forth
by the libel of the Shotter Company must be disallowed. We are fur
ther of the opinion that the plaintiff is entitled to recover damages for
breach of the charter party, and for all demurrage sustained during the
period when the Hercules lay in the harbor of Savannah while attempt
ing to obtain cargo. It would, however, seem equitable, if the Shotter
Company, as contended, was obliged, at a greater rate of freight than
that stipulated in the charter party under consideration, to charter an
other vessel to take cargo provided for the Hercules, that the damages
recoverable by the owners of the Hercules should be reduced by an
amount equaling the sum of the increased freight charges. An inquiry
will be ordered before the master to ascertain: First, was the Shotter
Company compelled to obtain another vessel or vessels to carry the
amount of cargo which would have been transported by the Hercules
but for the delay? Second, what increased freight rate, if any, was
paid by Shotter Company for the transportation of such cargo? And,
third, the amount of damages sustained by the Hercules because of the
liability of the Shotter Company for the breach of its charter party, and
for the demurrage resulting therefrom. A decree will be rendered for
the plaintiffs for the amount thus found, less the sum of the increased'
charges, if any, above those fixed in the charter party, which were paid
by the Shotter Company for the transportation of the cargo intended
for the Hercules. All costs will be allowed against the Shotter Com
pany.

O'SHAUGNESSY v. HUMES et al.

(Circuit Court, W. D. Tennessee. March 21, 1904.)

1. PARTIES-SUIT IN EQUITY BY ASSIGNEE-NECESSITY OF JOINING ASSIGNOR.
One wbo bas assigned all bis legal and eqUitable interest in tbe subject

matter of a controversy and all rigbts of action, legal and equitable, with
respect to sucb interest, is not an indispensable party to a suit in equity
by tbe assignee to enforce tbe rigbts assigned.

~ 1. See Assignments, vol. 4, Cent. Dig. § 215.
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2. EQUITY PLEADING-SPEAKING DEMURRER•
.A speaking demurrer, or one setting up facts extrInsIc to the blll, wili

be overruled for its defect of form without considering the merits of the
defense, which can only be made by plea or answer.

S. DEMURRER-QUESTIONS PRESENTED-CONSTRUCTION OF CONTRACT•
.A court will not, on demurrer, construe an instrument set up In the

pleading demurred to, and determine the rights of the parties thereunder,
when it Is obscure and ambiguous in its language, and so uncertain in
meaning that it cannot be fairly interpreted without a knowledge of the
surrounding facts and circumstances.

In Equity. On demurrers to bill.

Metcalf & Metcalf, Thos. B. Turley, and Frank P. Poston, for de
murrer.

Greer & Greer, opposed.

HAMMOND, J. Chronologically, the averments of this hilI may
be stated as follows:

(I) Prior to March, 1887, the defendant Milton Humes was the attor
ney and managing agent of Mrs. Ada Lane, and in that relation became
indebted to her for sums of money not necessary now to notice, because
they are not involved in the controversy over this demurrer.

(2) March 17, 1887, he sold to his own wife, one of the other de
fendants, Mrs. Ellelee C. Humes, real and personal property belonging
to Mrs. Lane. The real estate in Madison county, Ala., was conveyed to
Mrs. Humes for a recited consideration of$25,000, and "pictures, draw
ings, paintings, statuary, and other personalty," amounting to $5,000.
It is not understood that the money for the personal property is involved
in this controversy over the demurrer. The averments of the bill con
cerning this transaction are meager, indeed. The deed is neither set
out in its particulars, nor exhibited with the bill, and, if it has any such
relation as that which is suggested iiI the argument to the subsequent
transactions between the parties, so as to create the relation of princi
pal debtor between Mrs. Humes and Mrs. Lane, it is only a matter
of inference, and is scarcely made to appear by the specific averments of
this bill. Presumably Mrs. Humes in some form, we do not know how,
agreed to pay the recited consideration of $25,000, but this is only an in
ference to be drawn from the bare averment of the bill that the deed
of conveyance recited a consideration of $25,000.

(3) The bill ,weI'S that on the 3d of August, 1887, the defendant
Milton Humes informed Mrs. Lane that the balance due her from all
sources in the management of her property was $3°,000, and that he
had invested that amount in good securities yielding 8 per cent. interest.
How this information was given is not stated, but the bill states that
"this instrument [whether it means the deed to Mrs. Humes or the in
strument containing the information we cannot say] should have
brought the said Mrs. Lane an annual income of twenty-four hundred
dollars." Then the bill states that the complainant, who is Mrs. Lane's
assignee, is now informed and believes that Humes never made any in
vestment of the monev, but converted the moneys realized by him to his
own use, and only m~de remittances and disbursements on 11rs. Lane's
account out of his own personal funds.
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(4) The bill avers that on the 4th of September, 1887, Mrs. Humes
and her husband conveyed the real estate in Alabama to one James F.
O'Shaugnessy for $25,000, that this consideration was never paid, and
on the 26th day of January, 1892, O'Shaugnessy and his wife "recon
veyed" the property to Milton Humes. Again, this deed is not set forth
in its particulars, nor is it exhibited with the bill, nor are there any
averments about it in its relation to subsequent transactions. Evidently
it was not a "reconveyance," for that would have required a deed to
Mrs. Humes herself, while this was to her husband. No averments
are made in the bill as to the payment of the consideration or any un
dertakings of Humes in relation thereto, either with O'Shaugnessy or
with his wife, Mrs. Humes, and we know nothing from the bill as to any
adjustment of that matter as between these parties. What disposition
was made of the indebtedness to Mrs. Lane from Mrs. Humes which
is to be inferred from the fact that the property was conveyed to the
latter by Mrs. Lane's agent and attorney is not shown by the bill, and
therefore it throws scarcely any light except by inference upon the sub
sequent transactions involved in the controversy over this demurrer.
It is not to be assumed as one of these inferences, however, we should
think, that Mrs. Humes, without the consent of Mrs. Lane, by this trans
action denuded herself of any indebtedness which she owed to the latter
because of her original purchase of Mrs. Lane's property.

(5) The bill next avers that on February 13, 1892, the defendant
Milton Humes conveyed another of the lots in Alabama to one Mrs.
Wells for a consideration of $6,500, and that the title to the other three
lots still remains in the said Milton Humes.

(6) The bill avers that Mrs. Lane was constantly making unsuccess
ful efforts to secure an accounting with Milton Humes, and at last, on
the 1st day of October, 1889, he and his wife, "well knowing that the
money recited in the deed of conveyance to Mrs. Humes as the consid
eration of twenty-five thousand dollars had never been paid, delivered
to her an instrument of writing, as follows:

"This instrument of writing, witnesseth: That we, the undersigned Milton
Humes and his wife, Ellelee C. Humes, hereby acknowledge that we hold for
Mrs. Ada Lane Twenty-five 'l'housand ($25,000.00) which is loaned out
at 8 per cent per annum. We are to collect the interest and pay it to her as
near as we can in monthly installments as called for by her.

"[Signed] Milton Humes.
"Ellelee C. Humes."

(7) On the 7th of March, 1896, Milton Humes, being the owner of
real estate in Shelby county, described in the bill as situated on the
Poplar Boulevard, and known as the "Humes Place," executed a mort
gage to his wife, the defendant Ellelee C. Humes, conveying this real
estate to her. The bill avers that the mortgage "recites that it is given
as security to Mrs. Ellelee C. Humes on account of her signing the
above-~escribed acknowledgment of twenty-five thousand dollars in
debtedness to the said Mrs, Ada Lane, and for the consideration of ten
dollars in hand paid." Again, the bill gives no further particulars as to
this mortgage, nor does it exhibit the same, or a copy thereof, with the
bill, nor in terms make it a part of the bill, but it is referred to as being
of record in the register's office of Shelby county, giving the book and
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page where it is to be found. It will be noticed that the bill does not
say that the mortgage was given as a security to Mrs. Humes in any
particular capacity or relation to these transactions, but it simply avers
that the mortgage recites that it was given as above stated in the quota
tion from the bill. By consent of counsel arguing this demurrer, we are
permitted to turn to the brief of counsel for the complainant, where
the recitals of the mortgage are more fully set forth, as follows:

"Know all men by these presents. That I, the undersigned Milton Humes,
am indebted to Ada C. Lane. as evidenced by my obligation to her. which is
also signed by my wife. FJllelee C. Humes,-and Whereas. I' am desirous of
securing my said wife from any liability by reason of her signing said note-

"Now therefore. in consideration of the premises and the sum of Ten Dollars
to me in hand paid, the receipt of which is hereby acknowledged, I, the under
signed Milton Humes. do hereby bargain. sell. alien. and convey unto my said
wife. Ellelee C. Humes, the following described property, to-wit:

"(Description.]
"To have and to hold the above described property. unto the said Ellelee C.

Humes. her heirs and assigns forever, but nevertheless, upon the following con
ditions: That whenever the said Milton Humes shall pay and discharge said
debt to said Ada C. Lane. then this conveyance shall become null and void. and
of no e:trect, and the said Ellelee C. Humes shall make this conveyance satisfied
on record thereof, or. re-convey the property above described to said Humes,
as he may elect."

It is to be noticed that even the recitals in the mortgage are somewhat
indefinite, and the whole instrument seems to be quite obscure in its
language as disclosing its purpose. It recites that Milton Humes is
indebted to Mrs. Lane. "as evidenced by my obligation to her, which
is also signed by my wife," and in the very next clause it expressed a
desire to secure his wife from any liability by reason of her signing
"said note." This imperfectly fits the instrument of October I, 1889,
which is neither a note nor in the ordinary form of an obligation of in
debtedness, as will be observed by turning to the copy of it contained
in this statement. That document states only that "we hold for Mrs.
Lane Twenty-five Thousand Dollars, which is loaned at eight per cent
per annum," and in terms it seems to promise only to collect the inter
est, and pay it over in monthly installments. It appears, however. to be
assumed by both the complainant and the defendant that this is the doc
ument referred to by the recitals of the mortgage, though that is alto
gether a matter of inference, rather than from any definite statements
that are contained in the mortgage itself; very much like the many oth
er inferences that are left open by this bill in its statements about these
instruments so meagerly set out in it. It seems to the court that too
much is left to inference by the pleading, which is not nearly so specific
in its indications of the groundwork of this lawsuit as are the arguments
and briefs of counsel, in which either side treats of the object and pur
pose of the bill, and states the inferences to be drawn from its aver
ments, quite differently from the other. Neither agrees with the other
as to the nature and character of the pleading. The complainant in
sists that Mrs. Humes is a principal debtor by reason of these t'ransac
tions, while the defendant insists that she is only a surety, and the fact
is, probably, that she may be either one or the other, so far as we have
any knowledge of her relation in respect of these transactions from the
averments of the bill itself, or even from the instruments which the bill
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so sparsely sets out. But it is to be observed that the mortgage itself is
to become null and void only when "the said Milton Humes shall pay
and discharge said debt to said Ada C. Lane."

(8) The bill next avers that on the 24th of March, 1903, the defend
ants Humes and wife sold the Memphis property to the other defend
ants Cooper and wife. No consideration is stated for the deed, nor any
of its particulars, except the bare fact that the deed was made and ex
ecuted; but the bill avers that the preliminary negotiations and the ex
ecution of the deed itself were intended as a fraud upon the rights of
Mrs. Lane and her assignee, the complainant in this case. The grounds
of this alleged fraud are not very distinctly set forth, and it is based
upon the averment that the complainant is informed and believes that
the defendant Milton Humes could not legally convey the property
which was held as security for the indebtedness of Humes and wife to
Mrs. Lane, until Mrs. Lane would sign a release of whatever claim or
lien she had. Therefore, in February, 1903, the said defendant Humes
endeavored to secure her release, which she refused to sign until the de
fendant had rendered her an account, which was finally done, showing
that the said defendants Milton Humes and his wife were indebted to
Mrs. Lane in the sum of $31,698.88, whereupon Mrs. Lane refused to
release her claim or lien upon the property, notwithstanding which
Humes and his wife conveyed the property to Cooper and wife. It is
alleged that this conveyance was made with the intention of not paying
the debt to Mrs. Lane or her assignee, and that the conveyance "was
made and contrived of fraud, covin, collusion, and guile, with the intent
and purpose to delay, hinder, and defraud the said creditor of the said
Milton Humes and his wife of their just and lawful debts."

(9) The bill finally alleges that Cooper and wife had actual knowl
edge of this indebtedness, and of the mortgage to secure it, as well as
the constructive notice given by the registration of the mortgage on
the records of the county, and that they took the deed with the intent
to hinder, delay, and defraud Mrs. Lane and her assignee of their just
debt.

The prayer of the bill is: (I) For parties and process; (2) for an
accounting between the complainant and the defendants Humes and
wife, so as to ascertain the amount of the indebtedness; (3) for a de
cree against Humes and wife for the payment of this indebtedness, prin
cipal and interest; (4) that the deed to Cooper and wife be declared
to be fraudulent and void; (5) that the complainant be declared to
have a valid and subsisting lien for the $25,000 and interest thereon
from the 1st of October, 1889, to date, upon the property described in
the mortgage, until the indebtedness is paid in full by the defendant
Milton Humes and wife; (6) "that, to secure and impound said prop
erty as described within, a writ of attachment be issued by fiat of the
court, and be levied on said tract of land"; (7) complainant prays for
such other, further, and general relief as he may be entitled to on the
facts at the hearing.

To this bill both Humes and wife and Cooper and wife demur sep
arately, but they may be treated together. The grounds of demurrer
are: (I) That Mrs. Lane is a necessary party. (2) That Mrs. Humes,
being a married woman, could not be bound upon any obligation to Mrs.
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Lane. (3) That by the laws of Alabama (Acts 1886-87, p. 82, § 9) it is
provided. that the husband and wife may contract with each other, but
all contracts into which they enter are subject to the rules of law as to
contracts made by and between persons standing in confidential rela
tions, and the wife shall not, directly or indirectly, become the surety
for the husband; which law was in force at the time of the execution of
the obligation mentioned in this bill. (4) That the mortgage was not
made to secure Mrs. Lane~ but only Mrs. Humes as surety. (5) No al
legation of Humes' insolvency.

The demurrers are very numerous, and present the questions sought
to be raised in many forms, but they all hinge around these which have
been above mentioned, and we need not consider any others at the pres
ent time. Indeed, except the first ground of demurrer-that Mrs. Lane
is a necessary party-all the other grounds turn upon the coverture
and alleged suretyship of Mrs. Humes. As to the first ground of de
murrer, it should be definitely overruled. The assignment by Mrs.
Lane to the complainant, set out in the bill, is so complete in itself that
it conveys all legal and equitable interest that she had in the subject
matter of this controversy, and all rights of action, legal and equitable,
which she might have to enforce that interest; and hence, under the
strictest rules upon the subject of making the assignor a party to a bill
in equity filed by an assignee to enforce the rights that have been as
signed to him, it does not appear upon the face of the bill that Mrs. Lane
is a necessary party. Possibly it may be made to appear by an answer or
plea stating some of the extrinsic facts, such as have been suggested in
the argument, that she is a necessary party, but it does not so appear
upon the face of this bill. As it is laid down, the true principle on this
subject would seem to be that in all cases where the assignment is abso
lute and unconditional, leaving no equitable interest whatever in the
assignor, and the intent and validity of the assignment is not doubted or
denied, and there is no remaining liability in the assignor to be affected
by the decree, it is not necessary to make the latter a party. At most
he is merely a nominal or formal party in such a case. It is a very
different question whether properly he may not be made a party as
a legal owner, although no decree is sought against him, for in many
cases a person may be made a party, though it is not indispensable.
I Daniel, Ch. Pro (5th Ed.) 198, note. Also in the federal courts it is
a rule that where it appears, as it does from the bill, that the absent
party is out of the jurisdiction, the complainant is excused from making
him a party, unless he bean indispensable party; though this rule has
probably not so much force now in cases where the presence of the ab
sent party would not oust the jurisdiction, since under the act of 1872
provision is made for bringing in absent parties by substituted service
or by publication, where there is such an interest in the property within
the district as to authorize that course under the act, which may be
doubted on the facts stated in this bill. If the presence of the absent
party would oust the jurisdiction, of course the complainant would still
be excused from bringing him in, unless his presence in the suit were
indispensable. Under the assignment exhibited with the bill Mrs. Lane
does not appear to have remaining any interest in the real estate sub
ject to the mortgage in controversy. At most she is only a proper par-
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ty, and possibly, under the circumstances of this case, could not be
brought in by the substituted service of the act of 1872, if she were
formally named as a party to the bill. Rev. St. § 738. It seems,
under the authority above cited from Daniel's Chancery Practice, that
the custom is to make an assignor a party complainant where he can
be so brought in, though, of course, he may be made a party de
fendant if deemed advisable or made necessary by the circumstances.
If Mrs. Lane does not choose to become a party complainant, and did
not voluntarily appear, it is probable, under the practice of the court,
that she could not be compelled to become a party to this suit. That
ground of demurrer is therefore overruled.

The court is of opinion that it is neither necessary nor proper to
decide the other grounds of demurrer which have been filed and argued
at the bar. They proceed upon the almost gratuitous assumption that
upon the face of the bill Mrs. Humes occupies the attitude of a surety
to her husband. It may be that she is so, but it does not so appear upon
the face of this bill. It is very conveniently assumed by the defendants
that she is sued as a surety, and that this is a bill to subrogate the com
plainant to her rights as a surety to a mortgage provided by the debtor
for her benefit j but none of this appears upon the face of the bill un
less it may be by an inference which the defendants choose to draw
for the purpose of presenting the demurrer. The bilI is very difficult
to define. It seems to be in one aspect a bill to set aside a fraudulent
conveyance made to Cooper and his wife, for the purpose of defeating
Mrs. Lane's security; but, if the complainant has a mortgage to secure
the debt to Mrs. Lane, and his lien inheres in that instrument by its
terms, then it is quite immaterial whether Cooper and wife are fraudu;
lent vendees or such in the utmost good faith. Except in a very gen
eral and inferential way the bill does not appear to be a bill to fore
close such a mortgage. It does not pray for any foreclosure and sale of
the mortgaged property, but it does pray for an attachment of the prop
erty, "to secure and impound" the property by such attachment, possibfy
upon the theory that the bill is to set aside a fraudulent conveyance
from Humes and wife to Cooper and wife. But, after all, there is a
general prayer for relief, and upon the averments of the bill it is rather
to be inferred that Mrs. Humes is sought to be held as a principal debtor
by these transactions than as any surety for her husband, and that it is
in that relation she is treated by the complainant in the pleading. At
all events, the bill may as readily be construed as a bill for that pur
pose and as a bill to foreclose the mortgage made by her husband to
secure her debt and his debt, as to construe it as a bill for the subroga
tion of the complainant to any rights of Mrs. Humes as a surety.
The paper signed by Humes and his wife is not, on the face of it, a dec
laration of suretyship; neither does the mortgage, by its recital, con
tain any declaration of suretyship j and, when closely analyzed, neither
of these instruments can be said upon their face to present Mrs. Humes
in the attitude of a surety, and, looking at the transactions from the be
ginning to the end out of which the obligation and the mortgage grew,
she originally occupied the attitude of the primary and principal debtor
to Mrs. Lane. The notion of her being a surety for her husband in
the signing of this paper arises out of the peculiar phraseology of the
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mortgage, in which it is recited that he secures her against any liability
for signing the paper; but, non constat, that she signed it as a surety,
and not as a principal debtor. The most that can be said is that the in
struments are ambiguous, and only to be interpreted by the light of the
real facts growing out of all these transactions, and that it does not ap
pear upon the face of the bill definitely and distinctly that she is a sure
ty. Therefore this demurrer in respect of these matters is what is
known as a speaking demurrer. They state by way of defense facts
that are extrinsic to the bill. As an illustration, it is stated in the de
murrers that in Alabama a wife is forbidden to become a surety for her
husband. That does not appear by any averment of the bill, and can
only be made to appear here by our taking judicial notice of the laws
of Alabama; but as it does not appear on the face of the bill or in the
terms of the instrument that she is a surety, by the same law taking ju
dicial notice of it, if she be a principal debtor, she had a right to make
the contract. The dominant fact relied upon that she is a surety is one
that at most is only an inference drawn by the defendants themselves
from the averments of this bill. Such an inference is not properly a
basis for an adjudication of the rights of the parties to this suit, and if
it be true as a fact it must be set up by plea or answer as a defense to
this bill. I mperfect as the bill is, it is, under our liberal method of prac
tice, sufficiently framed, even under the general prayer, to decree a
foreclosure pf this mortgage if Mrs. Humes be a principal debtor, whose
obligation as such has been secured by her husband. The language of
her obligation is one of coequal, if not joint, obligation with her hus
band, and there is not the least indication from that paper that she
signed it as a surety. He and she use in that paper the language of
joint or coequal obligation, and not the language of suretyship. A
speaking demurrer, or one making defense by setting up facts extrinsic
to the bill, will always be overruled because of that infirmity in the
demurrer. Stewart v. Masterson, 131 U. S. 151, 159,9 Sup. Ct. 682,
33 L. Ed. 114; Richardson v. Loree, 94 Fed. 375, 379, 36 C. C. A. 301; I
Bates, Fed. Eq. 2IO; 6 Enc. PI. & Pro 298; 25 Enc. L. (2d Ed.) II6I; 2
Danl. Ch. Pro (1St Ed.) 72; I Danl. Ch. Pro (5th Ed.) 587; 2 Bouv. Dic.
536. Wherefore the court, without expressing any opinion upon the
questions of law that have been argued upon these demurrers, is con
strained to overrule them because they do not present the questions that
have been argued, and for no other reason. It will be time enough to
consider these questions when they are properly raised upon the record.
They cannot be considered now.

Defendants' counsel desire a more specific .ruling on that ground of
the demurrer which relates to the construction of the instrument secured
by the mortgage, particularly that which insists that it is only a security
for the interest, and not the principal of $25,000. Obviously, the inst11.1
ment cannot be fairly interpreted upon the face of it, and within its
own terms. It clearly belongs to that class of documents which must
be construed in the light of the facts surrounding its execution, and is
quite unintelligible without it. This outside light, it may be inferred,
can only be shed upon it when all the facts are known at the hearing.
Even the mortgage is not exhibited with the bill, and the averments
about it are destitute of all particulars. They seem to assume that it
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secures the $25,000 as· well as the interest, and it is not impossible to
conceive that the mortgage, when brought into evidence, may, by its
particular language, interpret or throw light upon the instrument secur
ed by it. We are asked by the demurrer to rule against this averment
of the bill, which ordinarily is confessed by a demurrer, and declare
on the language of the instrument secured that the mortgage is not as
broad as the bill avers it is. If it were a plain proposition that the in
strument of indebtedness itself is confined to a promise to pay the inter
est only, non constat that the parties might not by the mortgage itself
have acknowledged an obligation for the principal debt. and secured it,
as well as the interest; for it appears by the mortgage that Humes, who
was the owner of the property, promised to pay and discharge kis
debt to Mrs. Lane, and the mortgage was to be null and void only upon
his discharge of that debt; so that Mrs. Humes' relation to it may be
wholly immaterial in a court of equity. She might be held to be only a
trustee of the title for Mrs. Lane. We cannot tell from the bill, which is
as indefinite as the instrument in controversy, as it merely avers that the
mortgage "is given as security to Mrs. Humes on account of her signing
the above-described acknowledgment of $25,000 indebtedness." What
the language of the mortgage is we do not know, nor what the facts
are about this alleged debt, except in the scant way, shown in the fore
going part of this opinion, being left as we are by the pleading mostly
to inferences from barely stated averments of fact. But the inferences
we are asked to draw by the defendants on this demurrer are not more
satisfactory than the inferences we are asked to draw by the plaintiff on
the argument from the scant averments of the bill; and the assumptions
of fact by the one party are a very good set-off against the assumptions
of the other on the present state of the pleadings.

The instrument of alleged indebtedness is unique in its language, if
not artful, is out of the ordinary style of obligation, obscure as well as
ambiguous, and altogether too uncertain in its meaning to enable any
court to interpret it without knowing more about the facts. The bill
does not throw much light upon it, but such as it does is not in favor of
the interpretation given to the contracts by the demurrants. They may
be right about their construction, but it does not satisfactorily appear to
be so upon the face of the instrument nor upon the face of the bill.
Therefore the question should be reserved for the hearing, as indicated
in the foregoing part of this opinion.

Demurrer overruled.

SAUVAGEAU v. RIVER SPINNING CO.

(Circuit Court, D. Rhode Island. April 25, 1904.)

No. 2,686.

1. MASTER AND SERVANT-INJURIES TO SERVANT-RuLES-EvIDENCE-WEIGHT.
Where, in an action for injuries to a servant while cleaning a carding

machine, the evidence as to whether plaintiff was instructed to clean
the machine while in motion was conflicting, and plaintiff's counsel ar
gued to the jury that it was unreasonable to believe that plaintiff, after
being expressly forbidden to clean the machine while in motion, as de-

129F.-61
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fendant testified, would have proceeded within a few minutes to dis
obey such instructibn, a verdict in favor of plaintiff· on such issue should
not be set aside.

2. SAME-AsSUMPTION OF RISK.
Plaintiff, while engaged in cleaning a wool carding machine .while in

motion, was injured by having his hand caught between the cylinder and
one of the top rolls of the machine. The shaft which plaintiff was
cleaning projected beyond the frame of the machine, and at the end there
of was a gear' over which a chain ran. Wool having collected on the
shaft inside the gear and outside the cylinder, plaintiff attempted to
take the wool off the shaft as he was told to do. The wool got caught
in the cylinder and dragged his hand in sidewise. Held that, while the
risk of getting his hand caught in the gear and chain was obvious, plain
tiff not having placed his hand where the rolls or cylinder would catch
it, the risk that it would be drawn in by the wool caught in the cylinder
was not so obvious that plaintiff assumed the same as a matter of law.

3. SAME-CONTRIBUTORY NEGLIGENCE.
Where plaintiff, who was 18 years of age, and had worked in the

carding room of a factory only 3 da~'s prior to his injury, was instructed
by his superior to lift up his sleeve and clean a wool carding machine
while in motion, and to look out for the chain at the end of the shaft,
which danger he avoided, but he pUlled off the wool from the shaft in
such a manner that it became caught in the cylinder and drew his hand
in, he was not thereby guilty of contributory negligence as a matter of
law. .

Archambault & Gaulin, for plaintiff.
Comstock & Gardner, for defendant.

BROWN, District Judge. The plaintiff's right hand was seriously
injured by being caught between the cylinder and one of the top
rolls of a carding machine. He was engaged in cleaning the machine
while it was in motion. The plaintiff, at the time of the injury, was
about 18 years old, and had worked but 3 days in the carding room,
although he had worked for several years about the mill. He testi
fied that he was instructed to clean the machine while in motion. Up
on this question there was an issue of fact, to be determined by the
jury upon conflicting evidence. The defendant's brief admits that
there was a conflict in the direct testimony on this point bet\veen the
plaintiff and Marchand, the second hand; but contends that, in view
of the evidence of a strict rule of the mill forbidding the cleaning of
machinery while in motion, and of the evidence of Marcroft, the over
seer, that he also had instructed the plaintiff not to clean any ma
chinery while in motion, and had told him specifically to keep his hands
away from the rolls, the jury should have found that the plaintiff was
not ordered to clean the machine while in motion. The plaintiff's
counsel, however, argued to the jury, and with apparent effect, that
it was 110t reasonable to believe that the plaintiff, after being ex
pressly forbidden to do so, would have proceeded, within a few min
utes, to clean the machine while in motion. Thus not only the direct
evidence, but the probabilities of the case, were presented for the
consideration of the jury; and I find myself unable to say that the
jury overstepped its province, or did not act within the bounds of

, 2. Assumption of risk incident to employment, see note to Chesapeake &
O. R. Co. v. Hennessey, 38 C. C. A. 314.
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reason as to this point. If such direction were given, it exposed the
plaintiff not only to the dangers from the chain and gears at the
end of the shaft, concerning which he had been cautioned,. but also
to the danger of having his hand caught between the cylmder and
rolls in the manner described by him.

The defendant makes no contention that the risk from which the
plaintiff suffered was one of the ordinary risks of the business, but
contends that the risk was obvious. It seems hardly credible that
the plaintiff ,vas not aware of the existence of the cylinder and rolls,
and of their dangerous character should he get his hand between
them. It is not clear, however, that the specific risk of having his
hand drawn between the cylinder and the rolls by the wool which
he was removing from the shaft in the process of cleaning was a
risk obvious to one of limited familiarity with the work. The shaft
which he was cleaning projected beyond the frame of the machine
about seven inches. At the outside end was a gear about five inches
in diameter, over which a chain was running. The risk from this
was both obvious and actually known to the plaintiff. Wool had col
lected on the shaft inside the gear and outside the cylinder. The
plaintiff testified; "I was taking the wool off the shaft, and the wool
got caught in the cylinder and dragged my hand in * * * side
ways." While it is true that in cleaning the machine while in motion
the plaintiff assumed the obvious risk of getting his hand caught in
the gear and chain on the outside end of the shaft, and while it is
highly probable that he also knew that the rolls and cylinder at the
inner side were dangerous, and could not recover if he voluntarily
or carelessly placed his hand so near the cylinder and roll that it
was caught thereby, yet, according to the plaintiff's testimony, in
cleaning the machine he did not place his hand where the rolls ilnd
cylinder caught it, but in removing the wool, as he had been told to
do, the wool caught in the cylinder, and dragged his hand between
the cylinder and rolls. Was this an obvious risk? I am not satisfied
that it was.

The question of contributory negligence remains. \Vas the plain
tiff guilty of contributory negligence in attempting to clean this ma
chine while in motion, or in getting his hand caught? In view of
w hat we have already said, it must be assumed, on the petition for a
new trial, that the plaintiff was instructed by the second hand to lift
up his sleeve and clean the machine in motion, and to look out for
the chain at the end of the shaft; that he avoided that danger, but
pulled off the wool in such manner that it became caught in the cyl
inder and drew his hand in. Upon this state of facts it cannot be said,
as a matter of law, that the jury should have found the plaintiff guilty
of contributory negligence.

The allegation that the working place was not properly lighted
was not sustained by the proof.

While there is room for serious doubts as to the merits of the
case, yet the jury has acted within its province in finding the facts,
and there is no sufiicient reason for setting aside the verdict.

Petition for a flew trial denied.
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THE DEUTSCHLAND.

(District Court, S. D. New York. April 23, 1904.)

1. COLLISJON-SI'EAMEB AND SAILING VESSEL-STEAMSHIP TURNING IN NEW
YOBK BAY.

The Deutschland, a large steamship 687 feet long, after having been
passed by the health officer at the quarantine station, Staten Island,
where she had been at anchor, headed downstream on account of the flood
tide, undertook to swing around with her head to the eastward. and in
doing so backed, and her propeller hood came into collision with the
Snow, a small schooner which had also just been released from quar
antine, and had started northward at a distance of some 130 feet
astern of the steamship before the latter backed. She made an effort
to get out of the way, but could not do so in time. The Deutschland had
no lookout astern, and, according to the weight of the evidence, gave no
backing signal. Held, that for such reasons she was solely in fault for
the collision.

In Admiralty. Suit for collision.
Wing, Putnam & Burlingham, for libellants.
Wheeler, Cortis & Haight, for claimant.

ADAMS, District Judge. This action arose out of a collision which
occurred between the libellants' schooner Lavinia M. Snow, laden with
lumber, and the steamship Deutschland, off a point somewhat above
the Quarantine Station, Staten Island, about 8 o'clock on the morning
of the 8th day of September, 1903. The Snow, about 133 feet long,
having been passed by the Quarantine Health Officer, was standing to
the northward under reduced sail, close hauled on the starboard tack,
well to the westward of the channel. Being aided by a flood tide of
about 2 knots strength, she was making about 4 knots over the ground.
The steamship, which had also been passed by the Health Officer, was
manreuvring to get a heading up the bay so as to reach her wharf in thE;
North River. ~he was 687 feet long. The flood tide necessitated a
heading down the bay on the part of the steamship while at anchor.
\Vhen she became entitled to proceed, she hauled around to the north
ward, through the east. As she was turning and headed somewhat
across the channel, the collision occurred, the steamship's submerged
rudder hood coming in contact with the schooner's starboard side, caus
ing such damage to the latter that she nearly sank.

The schooner charges that the collision and damages were wholly due
to the steamship, in that she backed without any signals or warning:
did not have a lookout properly stationed; miscalculated the force of
the current and did not have a tug to aid her; did not seasonably check
her sternway, and did not keep clear of the schooner.

The steamship's answer, after alleging the difficulty of turning a ship
the size of this steamship, alleges:

"Seventh. And further answering the libel herein, and as a separate and
distinct defence thereto, claimant alleges that on the said 8th day of Septem
ber, 1903, the Steamship 'Deutschland' arrived at Quarantine, having com
pleted a voyage from Hamburg, Germany,· to the Port of New York. Said
'Deutschland' was in all respects tight, staunch, well manned and equipped,
and in charge of a competent :Master and officers. A competent pilot was on
~be bridge, having brought the vessel in from sea, and was directing her
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movements through the channel to her wharf in the North River. Competent
lookouts were properly stationed, and attending to their duties. While an
chored at Quarantine, the 'Deutschland's' bow was pointing down stream,
owing to the strong flood tide, and upon raising her anchor it became neces
sary to turn in a comparatively narrow and crowded channel, for tlle purpose
of proceeding up stream to her wharf. The 'Deutschland' is a steamship of
--- thousand tons, being one of the largest and most powerful steamships
afloat. '1'0 turn such a vessel in the channel of!' Quarantine is a matter of
some difficulty, and is naturally conducted with great care. Upon this occa
sion the 'Deutschland' was turned in the usual method, by driving one engine
ahead and reversing at reduced speed with the otller engine. By tllis method
the vessel swings around as on a pivot, her stern moving but litHe ahead
during the operation, until nearly straightened on her course. During this
manreuvre, and while the 'Deutschland' was pointing nearly across the chan
nel, with her head to the eastward, the 'Snow,' being unskillfully and negli
;..;ently handled, and approaching llead on to the 'Deutschland's' starboard
quarter, endeavored too late to pass under the 'Deutschland's' stern, and in
NO doing came in contact with the 'Deutschland' about or slightly below the
Nurface of the water. '1'here was plenty of room for the 'Snow' to have passed
well astern of tlle 'Deutschland,' and the direction of the wind was entirely
in favor of the schooner, in executing such a manreuvre. At the time that
the 'Snow' approached sufficiently near to the 'Deutschland' to make a colli
sion appear possible, tlle 'Deutschland' had no sternway, had little, if any,
headway, and so far as her ability to avoid a collision was in question, was
practically in the position of a vessel at anchor. Her engines were at once
put at full speed allead, in order to prevent a collision, if possible, and in any
event, to co-operate with the 'Snow' in her tardy efforts to avoid a collision."

The answer then alleges that the schooner was solely in fault in that
she (r) attempted to pass too close to the steamship's stern, when there
was plenty of room to give her a wide berth; (2) in overestimating the
speed of the steamship, or underestimating the strength of the tide, or
both, and in delaying her attempt to payoff until too late to be suc
cessful; (3) that the master or other person in charge of the Snow was
either grossly incompetent or grossly incapable and inattentive, as the
collision which insued was not contributed to in any degree by a diffi
cult or unusual situation, or the proximity of other vessels, but was the
result of an act of stupid and reckless management on the part of the
persons having in charge the movements of the schooner.

The evidence shows that at the time of collision, the Deutschland was
headed across the bay and was going astern through the water towards
the Staten Island shore. It would not be profitable to discuss the tes
timonv in detail. Considerable of it comes from disinterested sources
apd to my mind shows conclusively that the collision, which occurred
about on .the line of the anchorage ground, was caused by a backward
movement on the steamship's part. There is a conflict with respect
to whether or not the steamship sounded any backing signal. The
weight of the testimony shows that she did not. She had no lookout
astern.

The schooner, after obtaining pratique,· was headed up the bay,
about north or north east, intending to pass about her own length
astern of the steamship, then apparently simply endeavoring to get a
heading towards New York by a turning movement of her screws.
When the schooner observed the backward movement of the steamship,
about 400 feet away, and that she was closing in on the course of the
schooner, the master of the latter ordered the helm to be put to star-
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board, dropped the mizzen topsail and let the spanker sheet run off to
facilitate the rudder action. This brought the schooner around to a
heading of about north north west but it did not serve to avoid the
collision, which occurred by the hood coming in hard collision with the
schooner's side about opposite the main rigging.

There is little contention with respect to the retrograde movement of
the steamship. The testimony of her pilot shows, and it is practically
admitted, that during the turning manceuvre, there was some sternway.
The claimant's principal contention seems to be that the steamship had,
because of her size, the right of way and it was the schooner's duty
to avoid her. , No authorities, however, have been submitted in support
of such contention, and however strongly. the argument that compara
tively small sailing vessels should give way to these large steam
ships might commend itself to the court, it would be in violation of or
dinary rules to apply it to this case. Evidently the steamship should not
have backed without seeing whether there was anything in the way of
such manceuvre and certainly should not have done so without signals.
~he faults are plain on her part and sufficiently account for the colli
sIOn.

Decree for the libellants with an order of reference.

BRYCE v. SOUTHERN RY. CO. et aI.

(CIrcuit Court, D. South Carolina. January 30, 1904.)

1. FEDERAL COURTS-REMOVAL OF CAUSES-UNDETERMINED MOTIONS.
Where, at the tIme a petition for the removal of a cause was filed, a

motion to make the complaint more definite and certain was pending and
undetermined in the state court, such motion was transferred to the fed·
eral court with the record, to be there determined.

2. SAME-TIME FOR ANSWERING-ExTENSION.
'L'he removal of a cause to the federal court did not extend the time for

answering the complaint.
3. SAME-DETERMINATION.

The time for answering a complaint in a case removed to the federal
courts from a state court is fixed by ascertaining the number of days
which had elapsed between the service of the complaint in the state court
and the date of the removal, suspending the time between such removal
and the date the record reaches the federal court, which then begins to
run from the day of the entry in such court, and, as provided by the
circuit court rules (Fourth Circuit), the defendant will be in· time if he
serves his answer on a rule day within 20 days thereafter.

4. SAME-MOTION TO REMAND-ExTENSION OF TIME.
Where, after the removal of a cause to the federal court, a motion to

remand is made, such motion extends the time to answer until the rule
day next succeeding the. determination thereof.

5. SAME-FAILURE TO ANSWER-DEFAULT-JUDGMENT-VACATION-TERMS.
Where, after the removal of a cause to the federal court, a motion to

remand was made, which was determined before the hearing of a moti()n
to maRe the complaint more definite and certain, which had been filed
in the state court and removed with the record, and by reason of the pen
dency of such motion undetermined defendant filed no answer within the

,r 2. See Hemoval of Causes, vol. 42, Cent. Dig. § 249.
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time required, and judgment was taken by default, such judgment will be
set aside on terms, under Code S. C. § 195, providing that the court in
its discretion, and on such terms as may be deemed just, may allow an
answer to be made after the time limited by the Code has expired.

6. SAME-CARR1ERS-INJUR1ES TO PASSENGERS-COMPLAINT-DEFIN1TENESS.
Where, in an action by a passenger against a carrier for injuries, his

complaint alleged that the train on which he was riding was derailed, and
that he was injured in consequence thereof, it alleged a sufficient cause
of action, and was not subject to a motion to make it more definite and
certain; the burden being on the carrier to show that the derailment did
not occur from its negligence or the negligence of its servants.

See 125 Fed. 958.
J. P. K. Bryan, for plaintiff.
Joseph 'vV. Barnwell, for defendants.

SIMONTON, Circuit Judge. This case now comes up on motion
to make the complaint more definite and certain. The action began in
the state court at Orangeburg. The plaintiff, William Bryce, brought
suit against the Southern Railway Company and the conductor and en
gineer of one of its trains for personal injuries suffered by plaintiff, a
passenger, by reason of the derailment of the train on which he was.
A petition for removal, with bond, was filed in the state court, and the
record was filed here.

A motion was made to remand the cause. The motion was heard
and elaborately argued, and was refused, this court holding that the
complaint stated a separable controversy with the Southern Railway
(122 Fed. 709). Counsel for the plaintiff asked for a rehearing, this
request was granted. The cause was again heard, and the order re
fusing the remand was affirmed (125 Fed. 958). It appeared that on
the twentieth day after the service of the complaint the defendant had
entered in the state court a motion that the complaint be made more
definite and certain. On the same day, but after entering this motion,
the petition for removal was filed. As the cause came into this court
in the same plight as it left the state court (Duncan v. Gegan, 101 U.
S. 810, 25 L. Ed. 875), this notice of the motion to make more definite
and certain came with it. The removal did not extend the time for an
swering the complaint. This time for answering is fixed by ascertain·
ing the number of days which had elapsed between the service of thl
complaint in the state court and the date of the removal. Suspending
the time until the record reaches this court, which then begins to run
from the date of the entry here, under our rule the answer is due the
rule day, within 20 days thereafter. Pelzer Mfg. Co. v. S1. Paul (c.
C.) 40 Fed. 185. This record came in March 17, 1903, and under or
dinary circumstances the answer was due on the rule day in April
thereafter. But the motion to remand was not finally determined un
til November, 1903. The answer, therefore, unless there be some rea
son to the contrary, was due at the rule day in December. No answer
having been filed on that day, nor at the January rules, plaintiff en
tered a judgment by default.

Under our rule, the judgment by default will entitle him to obtain
a verdict from the jury at the term next succeeding the judgment by
default. The defendant now seeks to avoid the judgment by default
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by pressing his motion to make the complaint more definite and cer
tain, contending that having duly entered this motion he was not bound
to answer until it was disposed of, subject, however, to the opinion of
the court hearing the motion whether the grounds on which he pro
ceeds are frivolous or intended for delay only; in which case he will
be put on terms, or perhaps fail in set~ing aside or avoiding a judg
ment by default. The questions thus before us are:

First, when a motion to make a complaint more definite and certain
is made, must it be heard before the time for answering the complaint

• has expired? This character of motion is allowed in section 181 of
the Code of Civil Procedure of South Carolina. No time is fixed in
the section for making the motion. In Bowden v. Winsmith, I I S.
C. 409, it is said it must be made before answer filed; and in Zimmer
man v. McMakin, 22 S. C. 375, 53 Am. Rep. 720, it is said that it must
be made before trial. Rule 20 of the circuit court of South Carolina
says that "it must be noticed before demurring or answering the plead
ings and within twenty days after service thereof." There does not
seem to be any case reported, certainly none has been cited, holding
that such motion must be heard as well as noticed within 20 days after
service of pleading. As full 20 days are given within which to serve
such notice, the same period prescribed for filing the defense, it seems
reasonable to conclude that the motion, though noticed within 20 days,
need not be heard within that period. See Allen v. Cooley, 60 S. C.
370, 38 S. E. 622.

The question remains, however: Granted that such a motion may
be heard after the expiration of the 20 days, does the pendency of the
motion suspend the requirement of the Code that the demurrer or an
swer must be filed within 20 days after service of the complaint?
The summons in every case notifies the defendant that 20 days after
service of the complaint the plaintiff will apply to the court for the re
lief demanded. Code, § 150. Section 164 requires that the defendant
must file his defense, whether by demurrer or answer, within 20 days
after service of the complaint. Section 267 of the Code provides that
if a plaintiff file proof of lawful service of summons and complaint on
defendant, and that no appearance has been filed, or answer or demur
rer served, the clerk must put the case on the default calendar, to be
called on the first day of the next term. Such is our rule also. These
rules seem to be imperative. Yet it is earnestly contended that, when
a defendant bona fide asks that a complaint may be made more definite
and certain, he cannot intelligently and fully make his defense until
he knows the precise charge against him, and that it would be illogical
to require him to make a defense necessarily imperfect. The point
has not been decided in South Carolina. In Whaley v. Lawton, 53
S. C. 580, 3 I S. E. 660, a motion was made to make a complaint more
definite and certain, and then an answer was filed. The court below
held that this waived the motion. The Supreme Court, commenting
on this ruling, disapproved of it, but affirmed the decree below on an
other ground. After hearing this motion, inquiry has been made by
the court of three practicing attorneys at this bar upon their practice
in these cases. One of them replies that in every case, out of abund
ant caution, he files his defense notwithstanding the motion, or pro-
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cures an order extending the time to file it. The others say that in
their practice they always claimed that the time within which to file
their defense was suspended ipso facto by the motion to make mo.re
definite and certain, and that they have never heard the matter dIS
puted. The learned counsel for the defendant in this case has pro
duced very many instances in his practice in railroad cases in which
he has made this motion, and in every case has acted as if the time for
answering had been ipso facto suspended.

In the absence of any decision in the state court, and with the con
trariety of practice among members of the bar, the experience of the
plaintiff's attorney being exactly contradictory to that of the defend
ant's attorney, this court will not definitely decide this point. The
safer course unquestionably is to file the defense within the prescribed
time, or obtain an order extending it.

Considering the doubt upon this question, the beneficial provisions
of section 195 of the Code can be applied, and the judgment by de
fault can be set aside on terms.

With regard to the motion to make the complaint more definite and
certain, that is refused. The cause was removed into this court upon
the ground that the complaint in full contained proper charges against
the Southern Railway, but did not state a cause of action against the
conductor and engineer. The plaintiff was a passenger on the South
ern Railway, a common carrier, the train was derailed, and he was in
jured. All this he states distinctly. This makes a complete case.
The law puts on the Southern Railway the burden of showing that
the derailment did not occur from its own negligence or the negligence
of any of its servants. Plaintiff is not bound to tell how or why the
accident occurred. He need only state that it occurred to him, a
passenger on the Southern Railway, on the passage.

It is ordered that the judgment by default be set aside, provided
the defendant file his answer and serve a copy thereof upon the plain
tiff on or before 15th of February, 1904, and that the case be pre
pared for trial at the ensuing April term of this court.

MERRITT & CHAPMAN DERRICK & WRECKING CO. v. GREENE et aI.

(Circuit Court, D. Connecticut. April 5, 1904.)

No. 527.

1. CONTRACT-SERVICES RENDERED ON REQUEST-RECOVERY ON QUANTUM MER
UIT.

A complaint alleging that plaintiff, at defendant's request, furnished
a steamer, men, and the necessary equipment, and pulled a schooner off
the ways, where she had stuck, and which seeks to recover therefor on
a quantum meruit, does not state a case authorizing a recovery there
under for "materials used up on the job"; th~re being no allegation that
it was necessary to use them up, in a proper performance of the work,
or that their being so used up was contemplated by the parties when the
contract was made.

On Motion to Expunge an Item in Plaintiff's Bill of Particulars,
and Motion for More Specific Statement of Such Item.
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James D. Dewell, Jr., for plaintiff.
Canfield & Judson, for defendants.

PLATT, District Judge. It is asumed that the item in the bill
of particulars claiming for "materials used up on job, $887.80," re
lates to the demand set forth in the second count of the original
complaint. A demurrer to that second count was filed May 6, 1903.
A motion for more specific statement of matters set forth in certain
paragraphs, of what was then the first count, was filed May 7, 1903.
On June 8, 1903, at New Haven, the demurrer and motion were
taken up together, and argued orally. After listening to the ar
guments, I was impressed with the force of the demurrer, and so
stated frankly in open court. In an unfortunate moment, trusting
that a path was plainly open, which, if followed, would lead to a
harmonizing of the contentions and dissensions of counsel, I sug
gested that the plaintiff ought to strike out the second count, and
also file a statement which, by its specific character, might inform
the defendants of the claims which they were called upon to meet
under the latter portion of the then first count. On July 10, 1903,
an amended complaint was filed, which strikes out the original sec
ond count, and substitutes a new second count, which takes the
place of the paragraphs of the original first count, where a quan
tum meruit was relied upon. As to the other feature of my sug
gestion, the plaintiff filed on the same day a paper which is entitled
.. Bill of Particulars," and contains an account with the schooner and
with defendants. Among the items therein appears the one refer
red to at the outset, which the defendants, by their motions of Sep
tember 26, 1903, ask to expunge and make more specific. It is
obvious that both motions cannot be granted in the same breath.
The matter has become somewhat confused by the peculiar state
of the pleadings, growing out of an attempt on my part to pro
mote, temporarily, at least, peace and good will among counselors
and their clients. Having managed to make confusion worse con
founded, it is full time to give the case a practical, common-sense
treatment. The original arguments, coupled with the briefs for
warded at my request, and now before me, make it possible, it is
.hoped, to settle now what it would have been better that I should
have settled when the demurrer was under consideration.

The gist of the second count, as it now stands, is this: On July
27, 1902, while the schooner Perry Setzer, upon which a fruitless
pull had been made for $500, as set forth in the present first count,
was still stuck on the ways,the defendants requested the plaintiff
to fit up and get ready for use necessary appliances, materials, and
men, and make further efforts to move the schooner. On July 28,
1902, plaintiff complied with the request, and succeeded in pulling
the schooner into the water. The extra work of steamer and men,
and the expense of preparing and furnishing the appliances and ma
terials necessary for the work, were ~easonably worth $2,132.80, over
and above the $500 due on contract, as set forth in the first count.
Plaintiff has requested payment thereof, which was refused. Such
statement of a cause of action manifestly cannot entitle the plaintiff
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to recover for "materials used up on the job." It is confined spe
cifically to the extra work of boat and men, and the expense of pre
paring and furnishing necessary appliances and materials. There is
no suggestion of an implied promise to pay for materials destroyed
or rendered worthless. The theoretical situation suggested by coun
sel for plaintiff is not analogous. He supposes a case in which a
farmer employs a man to remove stumps from his land, with no spe
cific bargain as to price. The man blows up a stump, and charges
$10 therefor. 'When called upon to be specific, he says, labor, so
much; use of drill, so much; so many pounds of powder used up, so
much. If it is conceded, as it must be, that when the bargain was
made it was understood by both parties that the proper and reason
able way to remove a certain stump would be to blow it up, there
would be some force in the reasoning. I have assumed that the
contention here relates to the breaking of a cable by reason of the
unusual strain to which it was subjected. Can it be claimed that it
\vas contemplated by the parties when the bargain was made that
to use a cable in such a manner as to produce such a result would
be a reasonable and proper way to attempt to pull the schooner off
the stocks? If not, there can be no implied promise to pay' its value
if it was "used up on the job." Look for a moment at another sit
uation. Suppose that the same farmer employs a man to furnish
horses and plow, and turn up the furrows in his field, with no spe
cific bargain as to price. The man does the work, and, while doing
it, breaks his plowshare on a well-embedded stone. He charges the
farmer $20 on quantum meruit. 'When asked to be specific, he says,
his own labor, so much; labor and use of horses, so much; plow
share broken, so much. It would seem that the last item in this
theoretical case ought to be expunged on motion, and that would
be so, no matter whether entered as "plowshare broken," or as "ma
terial used up on job."

The plaintiff contends that on the trial he ought to be permitted
to present the facts attending the employment to the jury, so that
it can estimate intelligently what the services were reasonably worth.
If, on the trial, he shall offer evidence to prove that the appliances
were proper, and that the necessary strain in pulling was so great
as to cause the parting of a sound cable-such a cable as a reason
ably prudent man would put to such a strain in such a case-the
bridge which he pictures will be reached, and it will then be time
to settle whether we shall cross it. Before that moment, it will be
well to remember that two pulls had been taken without success
under the $500 contract, and to consider whether such knowledge
would not furnish the jury all the light it would require in reaching
a conclusion as to the state of the minds of the parties when bar
gaining for the work, and the kind of work they bargained for.

Let the item. "Materials used up on job, $887.80," be stricken out.
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THE THOMAS M. PARSONS.

(DIstrict Court, S. D. New York. April 9, 1904.)

1. COLLISION-ExcESSIVE CLAIM-COSTS.
A libelant, who recovers damages for a collision for which his own:

vessel was not in fault, is entitled to costs, although the recovery is muck
less than the amount claimed, where there 1s no evidence that such claim
was made fraudulently.

In Admiralty. Suit for collision. On exception to taxati9u of
CQsts.

James J. Macklin, for exceptions.
Avery F. Cushman, opposed.

ADAMS, District Judge. In this action the libellant sought to re
cover $150 costs of repairs and $300 for permanent injury to his small
yacht Margery, caused by collision in August, 1901, with the lighter
Thomas M. Parsons. Claim was also made for $100 demurrage. The
yacht was moored off Tompkinsville, Staten Island, at the time of
the collision. The lighter was a moving vessel and held in fault. The
matter was then referred to a commissioner to ascertain and report
upon the amount of damages. He has reported $50, and after the con
sideration of exceptions, I confirmed the report in a memorandum, of
which the following is a copy:

"The commissioner has allowed the libellant $50. Both parties have filed
exceptions to his report.

"The libellant's exceptions are to the effect, that enough has not been al
lowed, claim being made for several hundred dollars. I find nothing in the
testimony that sustains the exceptions. ~'here was probably some damage
done by the collision but the evidence is very weak and uncertain as to its
extent. It does not appeal' with reasonable certainty what expenditures for
the repairs, incident to the collision, have been made.

"The claimant's exception is that nothing more than $12 should have been
awarded, as there was no proof to show anything beyond that sum. There is
some force in the contention, but I have no doubt that the commissioner's
award of $50 is just in effect, although apparently conjectural, and as the
claimant has not pointed out with precision the grounds of the exceptions,
nor given references to the evidence, I will not consider it. The Commander
in-Chief, 1 Wall. 43 [17 L. Ed. 609].

"All exceptions overruled."

When the matter came before the clerk for taxation of costs, the
claimant objected to the taxation of any costs. This objection was
overruled and exception taken. I t is now before me again on the
exception, the claimant urging that no costs should be allowed to the
libellant because the claimant has substantially succeeded, citing Pettie
v. Boston Tow-Boat Co., 49 Fed. 464, I C. C. A. 314, in support of
his contention.

The disallowance on appeal of the costs before the commissioner in
the Pettie Case, was explicitly based upon the particular facts devel
oped. Wallace, J., for the Circuit Court of Appeals, said (pages 467,
468,49 Fed., and page 318, I C. C. A.):

"The appellant insists that the libellant should not have been awarded the
costs of the reference before the commissioner, and urges that he was guilty
of oppressive and fraudulent conduct upon the reference. \Ve are satisficll
by a careful examination of the record that the libellant corruptly attempted,
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by hIs own testimony, and by the testimony of witnesses in his behalf, whose
statement he did not himself believe to be correct, to exaggerate the value ot
the barge, and obtain an inordinate compensation for her loss. He was an
expert, thoroughly qualified to judge of the value of such a vessel. He knew
what she had actually cost, and the appraisal placed upon her for insurance
just before she was lost. His own testimony was false in respect to matters
as to which he could not well be mistaken. Among,othe,r statements, it was
untrue that he had ever received the offer for the barge to which he had tes
tified. His recklessness in disregarding even the appearance of candor is
shown by his attempt to prove the value of the barge at $6,500 or $7,000, al
though he had alleged it in the libel to be but $5,500. It must beassumen
for present purposes that she was worth only $1,750. It would serve no use
fUl purpose to enter upon any recapitulation or analysis of his testimony, and
that of his witnesses, before the commissioner. It suffices to say that we are
nnable to consider his misstatements, and those of several of the witnesses
produced by him, as venial errors which can be reconciled with integrity of
purpose by attributing them to honest, but mistaken, estimates in matters of
opinion."

In the case under consideration, it, does not appear that any fraud
was attempted. A larger claim was put forward than the evidence
subsequently justified but that does not establish corruption. The case
was a genuine one of some damage. The evidence failed to sustain
the amounts' claimed but the fact of there being a small recovery, in
the face of a comparatively large claim, is more consistent in this
case, with defect of proof than the kind of fraud attempted in the
Pettie Case. Here, the costs consist largely of disbursements and the
effect· of sustaining the exception would be not only to deprive the
libellant of any recovery of damages but leave him out of pocket by
reason of his action, which has been upheld. Such would be an anom
alous result, where real damages have been suffered through the wrong
of another, but the injured party is unable to prove the full extent of
them.

Exception overruled and the taxation will be proceeded with.

SHORTLAND BROS. CO. v. CITY QJj' NEW YORK.

(District Court, S. D. New York. October 20, 1903.)

1. COLLISION-STEAM VESSELS ON CROSSING COURSES-CHANGE OF COURSE.
As the tug Watt was coming up East river on a flood tide a short dis

tance from the end of the piers on her starboard hand, the Boody came
out of her slip, bUt, instead of keeping her course and speed and cross
ing ahead of the Watt in accordance with the ordinary rule, she signaled
her intention of passing on the Watt's starboard side, but came out at
such fast speed that, before she could execute the maneuver, she was in
the course of the tug, and a collision resulted. Held that, if she under
took to change the ordinary course which she was expected to take, it
was her duty to navigate cautiously, and that she was solely in fault fOl'
the collision.

In Admiralty. Suit for collision.
Mr. Forrester, for libelant.
Mr. Kindleberger, for respondent.

HOLT, District Judge (orally). I think that these vessels, when they
first saw each other, were on crossing courses, and it was the business of
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the Watt to keep out of the way, and of the Boody to hold her course
and speed, unless she gave a different direction. If she undertook
to change the ordinary rule of passing to the right, she ought to use
correct judgment to do it. She did decide to change, and, instead of
holding her course, and passing to the right, she gave the signal of
two whistles to pass to the left. She came out very fast, and the
\Vatt was coming up on a strong flood tide, and couldn't maneuver
as safely as the Boody coming out against the tide. It was the duty
of the Boody not to come out fast, as there was a vessel coming up with
the tide close off the mouth of the slip. She should have come out
cautiously. If they were far enough apart so that she could come
out at full speed, she was either bound to follow the usual rule, or, if
she decided to sound two whistles and go on the other side, she was
bound to have room enough to do it. The strong flood tide brought
the 'Vatt upon her, and at the last minute she backed, as they usually
do when collision is inevitable. It isn't of much consequence what
they do when they are right on one another. The question is whether
the maneUvers are properly taken when they first see each other; and
it seems to me from that point of view that the Watt was not guilty of
any fault, and that the Boody was guilty of fault-that is, she elected
to pass on the starboard side of the tug; and, if she changed the regular
course that the other vessel expected her to take, and instead of holding
her course and speed and allowing the other vessel to pass behind her,
she determined to take the other course, and go the other way, she did
that at her own risk.

My opinion is there should be a decree for the libelant, with the usual
order of reference to ascertain the damages.

TOLLMAN v. QUINCY.

(Circuit Court, S. D. New York. Marcb 14, 1904.)

1. ACCOMMODATION :'i'oTE-DrVERSION-HoLDER FOR VALUE.
·Where defendant's note was transferred to plaintiff before maturity in

settlement of a pending suit, plaintiff's counsel being told tbat it bad been
given by the maker to the payee in settlement of an account between them,
plaintiff was a bona fide holder for value, and it was therefore no defense
that the note was accommodation paper, or that it had been diverted.

Howard R. Bayne, for plaintiff.
Wellman & Gooch (Sumner B. Stiles, of counsel), for defendant

HOLT, District Judge. The defendant alleges in his answer that the
note in suit was given to Bates "to enable him to effect a settlement
of the said suit of the plaintiff against the said Bates." He testified
on the trial, in substance, that he gave Bates the note to be used, if
necessary, during his absence in Europe, to renew certain joint obliga
tions on which both their names appeared, and that he knew nothing
about the proposed use of the note to settle a debt of Bates until after
its delivery. The general rule is that admissions in a pleading cannot
be contradicted by testimony. Assuming, however, that this note was
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either an accommodation note or a diverted note, I think the plaintiff
is a bona fide holder, before maturity, for value. It was transferred in
settlement of a pending suit, and was therefore transferred for value
within the meaning of that term in commereiallaw. Northern, etc., Co.
v. Kelly, II3 D. S. 199, 5 Sup. Ct. 422, 28 L. Ed. 948; Swift v. Tyson,
16 Pet. I, 10 L. Ed. 865; Oates v. National Bank, 100 U. S. 239, 25 L.
Ed. 580; Railroad Co. v. National Bank, I02 U. S. 39, 26 L. Ed. 61;
American File Co. v. Garrett, IIO U. S. 288, 4 Sup. Ct. 90, 28 L. Ed.
149; Rector v. Teed, 120 N. Y. 583, 24 N. E. 1014; T. N. Bank v.
Parker, 130 N. Y. 415, 29 N. E. 1094. The proof is that the plaintiff
had no knowledge that the note was an accommodation note or that
it had been diverted. His counsel was told that it had been given by
Quincy to Bates in settlement of an account between them.

I think that the agreement of settlement between Tollman and Bates
constitutes no defense. The effect of the agreement was, in my opinion,
that, if the note were not paid at maturity, the plaintiff had an election,
either to go on with the original suit, or to enforce payment of the
note. It is not the correct construction of the agreement, as I regard
it, that Bates or Quincy, or both, could elect not to pay the note, and
that thereupon the plaintiff was left with no other remedy except to go
on with the original suit. There was no reason why Tollman should
have taken Quincy's note at all, if it could not be enforced.

My conclusion is that the plaintiff is entitled to judgment for the
amount demanded in the complaint, with costs.

THE BUCKINGHAnl.

STEAMSHIP BUCKINGHAM CO., Limited, v. PACIFIC TRANSPORT
CO. et al.

(District Court, E. D. Pennsylvania. April 22, 1904.)

Nos. 12, 15.

1. SHIPPING-CHARTER-COMMENCEMENT OF VOYAGE.
A steamer under a time charter was delivered to the charterer at Seat

tle, her first voyage to be to an Alaskan port. She took on some coal at
Seattle, and then proceeded to other ports, where she took on cargo and
a further supply of coal; proceeding thence to Alaska, and returning
to Seattle, where she was again taken in charge by the charterer. Held,
that the voyage began at Seattle, and not at the last port of loading.

2. SAME-DAMAGES CLAIMED BY CHARTERER.
A time charterer who compromised and settled a claim for demurrage

against a consignee cannot assert a claim for the balance which was in
dispute, against the vessel, on the ground that he could have recovered in
full but for the master's misconduct.

S. SAME-DEDUCTIONS FROM CHARTER HIRE.
Evidence considered, and held not to establish the claims of a charterer

to various deductions from the charter hire of a steamer.

In Admiralty.
Henry R. Edmunds, for Pacific Transport Co.
Convers & Kirlin and J. Parker Kirlin, for the steamship.
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J. B. McPHERSON, District Judge. 1. The Buckingham is a
British steamship, and was chartered to the Pacific Transport Company
and James Griffiths for eight shillings and sixpence per ton, gross
register, under a time charter, for the period of six months. Delivery
of the vessel, which was on a voyage from Hong Kong to Tacoma when
the contract was made, was accepted by the charterers at Seattle on May
27, 1901. The charter party contained the provision that the ship
might be employed "in such lawful trades as the charterers or their
agents shall direct, but not north of Vancouver, and no part of North
America except Pacific side." This restriction was modified by cable
a few days before the ship was delivered, so as to permit the charterers
to make one voyage to St. Michael's, Alaska, for which privilege they
were to pay the additional hire of two shillings and sixpence per ton.
This voyage was the first enterprise upon which the ship was to enter,
and the first subject of dispute now is: When did the voyage begin and
end? The relevant facts are as follows: Immediately upon delivery
of the vessel the charterers loaded some bunker coal, and on. May 29th
the ship left Seattle for Nanaimo, another port on Puget Sound, where
she took on board a further supply of bunker coal and about 75 tons
of cargo for St. Michael's. On May 30th she crossed the sound to
Vancouver, where she loaded a general cargo of 2,400 tons; leaving
that port on June 6th, and recrossing the sound to Ladysmith, where
she completed her cargo by loading 2,000 tons of coal. She left Lady
smith on June 10th, and proceeded directly to St. Michael's, merely
touching at Victoria to put the pilot ashore. She returned to Puget
Sound on July 30th, making a brief stop only at Port Townsend, and
arrived at Seattle four or five hours later on the same day, where she
was again taken in charge by the charterers, and accounts for the voy
age were settled with the master. On these facts, I agree with the posi
tion taken by the proctors for the Buckingham, that the voyage began
and ended at Seattle. The charterers' contention that the voyage did
not begin until June 10th, when the ship left her last port of loading
with a complete cargo, finds no support in the authorities. No decision
was cited in which the point has been so ruled, but there are several
cases in which it has been distinctly decided that a voyage begins when
a ship sets about doing what is to earn freight for the owner. Bruce
v. Nicolopulo, II Exch. 129, questioning the authority of Crow v.
Falk, 8 Q. B. (55 E. C. L.) 467; Barker v. McAndrew, 18 Com. Bench
(N. S.) 114 E. C. L. 758; Valente v. Gibbs, 6 Com. Bench (N. S.) 9S
E. C. L. 270; The Carron Park, IS Prob. Div. 2°3; NOttebohn v.
Richter, 18 Q. B. D. 63; Fearing v. Cheeseman, 3 Cliff. 91, Fed. Cas.
No. 4,710. The English cases are summarized in Carver's Carriage by
Sea (3d Ed.) § 148, in the following language:

"A doubt sometimes arises as to when during the agreed voyage the ordinary
exceptions of perils apply. Do they relate only to that part of it in which
the ship is carrying the charterer's goods? Or do they also cover risks which
frustrate or delay the voyage before the goods are taken on board? Say, in
going to the port of loading, and during the loading there.

"Where such and such perils are to be 'always excepted,' the shipowner
seems to be relieved from liability for any failure to perform his contract,
if caused by those perils, whenever they may have occurred. But where the
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clause nIDs 'during the voyage always excepted,' as It frequently does, there
may be an ambiguity in the word 'voyage.'

"If the vessel is to proceed to a different port from that at which she is
lying, and load there, the voyage thither is considered to be part of the char
tered voyage, even though the vessel be allowed by the charter to take, and
in fact takes, a cargo outwards for other merchants, and althongh in doing
so she proceeds first to another port, out of the route to the loading port.
And if the vessel is prevented or delayed in getting to the loading port, or if
the loading is prevented, or a loss occurs during the loading at that port by
a peril excepted 'during the voyage,' the exception applies.

"So, again, where the vessel is lying at her port of loading, if she has to
move from the place at which she is lying to a loading berth, the 'voyage' to
which the exceptions relate commences as soon as she breaks ground to go
to that berth.

"But it seems that the exceptions do not apply to matters which may happen
before the ship has entered upon the voyage dealt with by the charter party.
So that, if she were disabled by perils of the sea while still completing a voy
age on which she was engaged at the time of chartering, the shipowner would
not be excused.

"If the ship is to be loaded at the place where she is lying, it does not
appear to be settled whether the 'voyage' may begin before she has commenced
her transit, in such a sense that the exceptions may relate to risks during or
prior to the loading. In Crow v. Falk it was decided that it did not. But that
decision has more than once been dissented from."

In view of these authorities, I think it is clear that the point must
be decided against the charterers' contention.

2. The second ground of dispute concerns the sum of $67.50 that was
paid to three Japanese firemen who were employed by the master at
Ladysmith. The owners were bound by the charter party to furnish
a full complement of officers, seamen, engineers, and firemen for a
vessel of the Buckingham's tonnage, and to pay their wages. The
charterers' contention is that this sum of $67.50 was paid to the firemen
as wages for doing that particular work, and therefore is not a proper
charge. The evidence satisfies me, however, that the money was not
paid for firing, but for work done in discharging the cargo at St.
Michael's, and was paid by the express authority of the charterers them
selves. Indeed, the item appeared in the account rendered by the
master of the Buckingham on his return to Seattle, and was approved
and paid by the charterers at that time without objection. No reason
whatever has been shown for opening that settlement, and the objection
to this item seems to be an afterthought, probably suggested by subse
quent controversies over other matters.

3. A similar remark may be made concerning the charterers' claim
of $108, which is said to be an overcharge for boarding several men
who were sent by the charterers to St. Michael's to help in discharging
the cargo. These men were not seamen, nor in the employ of the
ship, but were carried by the captain without other charge than $1 per
day for boarding. The charterers claim that 40 cents per day is the
usual rate paid upon the Pacific Coast for boarding, but I do not think
it necessary to decide whether the claim is well founded, for this item
also was included in the account rendered by the master upon his re
turn, and was paid without a word of objection, and no reason has been
shown for opening that settlement.

4. The charterers further assert that they should be allowed the sum
of $1,900 for damages suffered by the wrongful conduct of the master of

129F.-62
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the Buckingham at the port of 8t. Michael's. Upon this point the
libel contains the following statement:

"That on the arrival of the said vessel at St. Michael's It was the duty of
the said master, under the terms of the charter party, to proceed to a place
designated by the consignee of the cargo, to discharge the same, but the mas
ter did not and would not proceed to the place so designated until the con
signee paid him the sum of $100. That, on accouut of the misconduct of the
master in this behalf, the vessel was detained eight days, whereby libelants
sustained damages in the sum of $300 per day, or $2,400. That libelants have
only received $500 on this account, leaving a balance still due libelants from
the owners of the vessel of $1,900."

To make the meaning of this paragraph clear, it is necessary to state
what took place at S1. Michael's. When the Buckingham reached the
port on June 28th, the harbor was still closed by ice, and the ship came
to anchor in 33 feet of water about 51;2 miles out in the open roadstead.
Her draft at this time was nearly 23 feet. The captain walked ashore
on the ice, entered the ship at the customhouse on the 29th, and notified
the two consignees of the cargo on the 30th; but, as long as the ice
remained, it was impossible to begin unloading. The ice went out on
July 3d. The customhouse declared the harbor open on July 4th, and
on that day the ship moved to a point about 4 miles from the town, and
again anchored in 33 feet of water. The work of discharging went
on from July 4th to July 15th, when the vessel was again moved a mile
nearer the shore, where she lay in about 24 feet of water. On July
13th the general cargo was completely discharged, and also a portion of
the coal that constituted the remainder of her load. On that day the
consignee ()f the coal, the Northern Commercial Company, asked to
have the ship brought further in, but the master at first refused, because
he regarded the conditions as unsafe, and repeated his refusal shortly
afterward. The consignee then offered the master $100 if he would do
as he was asked, and he finally consented and accepted the money, but
upon the further condition that one of the consign~e's steamboats should
be lashed alongside, that a competent pilot should take the ship in
without obliging her to use her own steam, and· that she should be
helped out of the harbor if bad weather came on. The discharge of the
coal was completed on July 19th, and the master thereupon presented
a claim for eight days' demurrage, contending that the lay days expired
on July 13th, counting the time from July 1st, while the consignee con
tended that the time should not be counted before July 5th, conceding
that four days' demurrage was due, .and signing a letter to that effect.
The agreed rate of demurrageWa&$300 per day, but, as the master had
no authority to collect any money on this account, ·the dispute was
referred to San Francisco for adjustment. It was there taken up by
counsel, and, after considerable negotiation, was compromised by the
payment of $500 to the charterers. The agreement concerning the car
riage of the coal provided .that the ship should take it to St. Michael's,
"or as near thereto as the vessel can safely get/, and the consignee's
objection to the charterers' claim for eight days' demurrage was that
the master did not bring the Buckingham as close as he might have done
with safety, and thus increased the cost and delay of· discharging.
The charterers now assert that. they were entitled to claim eight days'
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demurrage, and that they could have collected it from the consignee if
the master's refusal had not furnished the company with a valid counter
claim which compelled the compromise for $500. Accordingly it is
now sought to recover from the ship the balance of $1,900.

To the allowance of this item I think there are several objections.
First, the charterers have offered no evidence from which the dispute
can be satisfactorily determined. The charter for the carriage of the
coal was not produced, and there is not sufficient evidence otherwise
concerning the number of lay days, and the time when they were to
begin. Second, since the charterers elected to compromise the dispute
with the consignee, and accepted $500 in full settlement, it is not easy
to see upon what ground they can set up this claim against the ship.
It is by no means clear that they could have recovered $2,4°0 from the
consignee; and I confess I do not see how they can transform a claim
against the consignee for demurrage, that has already been settled and
ended, into a live claim against the ship for the misconduct of the mas
ter. But, third, I do not find the needful evidence that the master's
conduct was wrongful. \Vithout going into the details of the testi
mony, I am satisfied that he acted with caution and propriety. He was
careful of the ship in a strange harbor, as he was bound to be, but there
is no evidence at all that he kept the ship as far out as possible in or
der to extort money for bringing her in. The consignee made no claim
at the time that its rights were being disregarded, but urged the mas
ter, simply as a favor, to come closer to the shore, and paid the $100 as
a gratuity in recognition of this service. At the end of the discharge the
consignee was so well satisfied as to pay the master $25 more as a fur
ther expression of satisfaction. Moreover, by express agreement, the
master was the charterers' agent in the discharge of the cargo, and for
this service he was paid $250. Mr. Griffiths, one of the charterers,
testified that "his conduct was very satisfactory in regard to the dis
charge." Surely, to permit the recovery of this item of $1,900 from the
ship in the face of these objections, is scarcely possible.

5. The charterers have deducted t122 7s., hire for three days, which
are said to have been lost on the second voyage, because of the vessel's
failure to furnish a full complement of firemen. It appears from the tes
timony that on August 9th, a few days after the return from St. Mi
chael's, the vessel was ordered to Vancouver. Her three firemen had
refused duty, and three laborers were employed, who fired the vessel on
the trip to Vancouver. Here the refractory firemen were arrested and
imprisoned for 24 hours, after which they deserted the ship altogether.
The captain made efforts to obtain men to take their places, but was
unable to do so, and after remaining at Vancouver until August 15th
the ship was fired aCrOSS Puget Sound to Nanaimo by the engineers and
the donkeyman. No time was lost upon this passage, which only oc
cupied a few hours. The testimony has satisfied me that the delay at
Vancouver was due, not to the absence of the firemen, but to the failure
of the charterers to furnish money to disburse the ship at that port.
They had agreed to furnish money to the ship for a commission of 2.Yz
per cent., and it was their delay in furnishing the necessary funds that
compelled the ship to remain at Vancouver for two of the three days



980 129 FEDEUAL UEPORTER.

that are now in controversy. With regard to the remaining day, which
is averred to have been lost on the voyage between Vancouver and San
Francisco, I am also of opinion that the testimony does not establish
the charterers' contention. As I have already said, no time was lost on
the passage to Nanaimo. When the ship left that port she was still with
out firemen, but arrangements had been made with three of the crew, the
donkeyman, and one of the engineers to perform this duty. She stoR
ped at Victoria in another effort to obtain firemen, and spent 15 or 16
hours in the vain attempt to secure them. There seems to have been a
strike at that time among the firemen along the Pacific Coast, but, for
whatever reason, the effort was unavailing. The time spent at Victo
ria was undoubtedly lost by reason of the ship not having a full com
plement of men, and for this loss the charterers would be entitled to an
allowance, if it were not for the fact that the charter party expressly
provides that for delay arising from such a cause no allowance is to be
made unless the delay is longer than 24 hours. It follows, therefore,
that the loss and expenses which the charterers claim to have suffered
by reason of the delay cannot be allowed.

6. Neither, as I think, is the claim to be allowed for a further delay
of 37 hours at San Francisco any better founded in fact. The char
terers aver that the captain improperly refused to accept a cargo of
dynamite that was offered him on Saturday, August 31st, and that he
should have received it at that time, and immediately proceeded upon
a voyage to Noyo, a port further· south on the California coast, instead
of delaying to sail until Tuesday morning following. As I read the
testimony, however, the facts are otherwise. The dynamite was not
offered to the captain before Monday, when it was received, after
proper provision had been made for its careful stowage. The ship did
not sail upon Mpnday, because the shippers of the cargo had sent on
board 14 men, who were to be transported to Noyo to unload the cargo
there; and, owing to certain customs regulations, they could not be car
ried upon a British vessel between two American ports without being
put upon the ship's articles. In order that this formality might be ob
served, it was impossible to sail before Tuesday morning.

7. There remain for consideration three items which the ship avers
have been improperly deducted from the hire due by the charterers.
One is the sum of $11.47, excess of exchange upon London over the
true rate, charged upon cash advanced to the master; the second is
$108";5, being an overcharge for bunker coal furnished to the ship's
galley; and the third is $100, charged for the use of certain gear be
longing to the charterers on board the ship. In my opinion, all of these
sums have been improperly deducted. The uncontradicted testimony
shows that the rate charged for exchange was ene penny too high,
and this amounts to the disputed sum of $11.47. With reference to the
second item, the testimony satisfies my mind that the charge for coal
was much too high, and that no more than about l0S tons were proba
bly consumed, for which the charterers have been paid in full. As
for the use of the charterers' gear at Barbadoes while the vessel was
being repaired, the only competent evidence upon the subject goes to
show that, if any of it was used, it was a comparatively insignificant por-
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tion; and, moreover, as all the gear was afterwards soId to the ship for
$30, it seems out of all reason to charge $100 for the use of only part of
it for a short time.

Decrees may be entered in accordance with this opinion.

In re ALLENDORF.

(District Court, N. D. Iowa, E. D. May 14, 1904.)

No. 327.

L BANKRUPTCy-DISCHARGE-GROUNDS FOR REFUSAL.
Where it appeared that a bankrupt who had been in business as a re

tail merchant but a short time conducted his business in a somewhat
careless manner, and also that his stock had been damaged by fire, and
a fire sale held, the mere fact that the value of the stock, as appraised
by his trustee, was not as great as it apparently should have been, esti
mated by deducting the amount of sales from the invoice prices, or that
the amount of cash paid out, as shown by his check stubs, was short of
the amount taken in from sales, is not sufficient, alone, and against his
denial, to justify the refusal of his discharge on the ground that he con
cealed property and money from his trustee.

2. SAME-FAILURE TO KEEP BOOKS.
To warrant the withholding of a discharge for failure of the bankrupt

to keep books or records, or for his destruction of them, it must be shown
that such failure or destruction was with intent to conceal his financial
condition.

3. SAME--DBTAINING CREDIT BY FALSE STATE~[ENT.

The omission by a bankrupt to state an item of indebtedness in a state
ment made at tbe request of a wholesale house to which he had previ
ously sent an order for goods cannot be considered as rendering it a ma
terially false statement, made for the purpose of obtaining other goods,
which were not ordered until eight months thereafter-the goods or
dered at the time baving been paid for in the meantime--so as to de
feat the right to a discharge undel' Bankr. Act, .§ 14b, cl. 3, as amended
by Act Feb. 5, 1903, c. 487, 32 Stat. 797 [U. S. Compo St. Supp. 1903, p.
411].

In Bankruptcy. On petition for discharge, and specifications of ob-
jection thereto.

Mears & Lovejoy, for bankrupt.
Gates & Leffring and C. D. Kern, for opposing creditors.

REED, District Judge. Henry Allendorf was adjudged a bankrupt,
by this court, upon his own petition, June 17, 1903. On November 16th
following he filed a petition for discharge, and certain of his creditors
in due time thereafter filed specifications of objectioQs in opposition
thereto, upon the grounds, in substance, that the bankrupt had, (1)
while a bankrupt, knowingly and fraudulently concealed from his trus
tee property belonging to his estate in bankruptcy; (2) with intent to
conceal his financial condition, destroyed or failed to keep books of ac
count or records from which such condition might be ascertained; (3)
obtained property from one of the objecting creditors upon a materially

, 2. See Bankruptcy, vol. 6, Cent. Dig. § 752.
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false statement in writing made to such creditor for the purpose of
obtaining~uchproperty,

1. The bankrupt was aretail merchant doing business at Waterloo,
in Blackhawk county ; and in support of the first of the specifications
it is urged that the testhnony shows that he has failed to account for,
or turn over to his trustee, a considerable portion of his stock of goods,
and all of the money received from sales of g'oods and other sources
irom some time in January, 1903, to the time he was adjudged a bank
rupt. The alleged failure to account for or turn over all of his stock
of goods is based upon the ground that the estimated value made by
the trustee of the goods coming to his possession is some $2,500 less
than the difference between the original cost thereof, as shown by the
invoices or bills of the same, and the purchase price of others, and
the amount of bankrupt's sales from such stock during such time. The
evidence fails to show the basis upon which the trustee made his esti
mate of the value of the stock, and does show that in the latter part of
December, 19°2, the stock was largely damaged by fire, for which
damage the bankrupt received some $3,3°0 insurance thereon. In Jan
uary following the bankrupt conducted or held for several days what
he calls a "fire sale," at which his goods were sold in many instances
below cost. He also claims that the amount of insurance received bv
him did not cover the full damage to the stock by fire. It also appear's
that after the fire some new goods were added to the stock; also a
secondhand stock purchased by the bankrupt from a ]'v1r. Billings, for
'which he was to pay $2,800, and upon which he did pay $1,5°0 in cash.
In this transaction with Billings the bankrupt claims that he was great
ly deceived in the value of these goods; that in fact they were not worth
to exceed $600. Some litigation grew out of this transaction, and Bill
ir:gs replevied some of the goods, and the matter was adjusted in some
way-by the bankrupt paying to Billings something more-and the
bankrupt says, "I paid Billings some $1,725, altogether, and did not
get $200 out of it." It seems to be admitted that there is a discrepancy
between 'the estimated value of the stock by the trustee, and its value as
shown by the invoice of its purchase and the amount paid Billings, less
the sales therefrom. It is quite apparent that there might and proba
bly would be a wide difference in the estimated value of such a stock.
The bankrupt explains that the apparent discrepancy in values is be
cause of the damage to the stock by fire, and of sales at less than cost
during the continuance of his "fire sale." No accurate computations
are made in regard to these shrinkages, nor could there well be. The
alleged concealment of money is made to appear by taking the gross
amount of cash received from sales of goods and other sources from
early in January, 1903, the most of which was deposited in bank, and
deducting therefrom the checks drawn against such deposits, as shown
by the stubs of such checks. Upon this basis there appears to be a
shortage of something over $1,000. The bankrupt, however, says that
some of the checks. made by him upon the bank are not shown upon
the stubs, and the checks themselves were not preserved. The testi
mony seems to sustain this view. The bankbooks do not show the dif
ferent checks, but only the gross amount returned at time of balancing
the books. The bankrupt also says that payments of expenses and some
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other items were made from the store, and did not pass through the
bank. Estimating all of these amounts that he could, there appears
to be about $500 still unaccounted for. At the time of his exam~

ination in July, 1903, at the first meeting of the creditors (and this is
the testimony upon which the creditors mainly rely upon this hearing),
the bankrupt was 34 years old; had a family, consisting of his wife
and two small children, which were supported from this business.
He had never conducted a business prior to beginning this, which was
in November, 1901, but had been a clerk in different establishments, at
salaries varying from $15 to $20 a week. It is very apparent that he
is not or was not a careful business man; that this business was con
ducted in a loose and careless manner; and it is a fair inference from
all the testimony that whatever shortage there may be in the value of
his stock, or money received in the course of business, is due largely to
this anq the damage caused by fire, and not to a fraudulent concealment
by the bankrupt from the trustee of any of his property. The bankrupt
positively denies that he has concealed or withheld any of his property
not exempt from execution from the trustee,and it is not made to appear
that he had any of it in possession or under his control at the time of
his examination, or the taking of the testimony upon this hearing.
It cannot, therefore, be said, from the testimony submitted in support
of this specification, that he has willfully and knowingly sworn falsely,
or has fraudulently concealed from the trustee any money or other
property belonging to his estate in bankruptcy.

2. To warrant the withholding of a discharge for a failure of the
bankrupt to keep books or records, or for his destruction of them, such
failure or destruction must be with intent to conceal his financial condi
tion. This bankrupt did not fail entirely to keep books. He kept a
cashbook, showing the amount recei ved from the daily sales of goods
and from other sources, and most of the payments for goods, expenses,
and other matters; also a bankbook. and the original invoices or bills of
goods purchased. He kept no daybook, blotter, or ledger. The testi
mony shows that the clerks or salesmen were furnished small sales
books, made of thin sheets of paper, arranged to fold or double over a
piece of carbon paper. Upon a sheet so folded, the article sold and the
price were entered, and in doing this a copy was made at the same
time by means of the carbon paper. The sheet or slip was then torn off,
and sent with the amount of the purchase to the cashier; the salesman
retaining the copy. At the close of the day the amounts from these
various slips were ascertained and entered upon the cashbook, and the
slip destroyed soon after. The specification of the destruction of books
or records is based upon the destruction of these slips. There is no tes
timony frbm which it can be found that the failure to keep a more
complete set of books, or that the destruction of these slips, was with
intent to conceal the financial condition of this bankrupt; and, in the
absence of such testimony, it cannot be so held.

3. Did the bankrupt make a materially false statement in writing to
one of. the objecting creditors for the purpose .of obtaining property
from such creditor? It appears that some time prior to September 9..
1902, the bankrupt wrot~to one of the objecting creditors, requesting
it (a copartnersh~p) to send him a bill of goods on credit. The amount
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is not shown. Before sending the goods, the creditor requested of the
bankrupt a statement of his financial condition. In response to this
request the bankrupt on September 9th wrote the creditor as follows:

"Waterloo, Iowa, Sept. 9th, 1902.
"Messrs. Lindeke, Warner & Schurmeier, St. Paul, Minn.-Gentlemen: En·

elosed please find statement of my standing as near correct as I can re·
member.

"Now the reason that I am behind in my payments. I had to put in a
heavier stock than I intended on account of the competition in this city, and
I suppose I bought of too many people whieh I am not doing this fall. My
sales have increased every month since in business, and if they continue
to do so I will not owe a cent by Jan. 1st. If you consider my credit good
enough to ship my order I would first like to ask you to cancel the Woo)
Dress Goods, as I have all I can use in that line.

"Hoping to heal' from you favorably, 1 am,.
"Yours Truly. Henry Allendorf."

The statement inclosed in this letter is upon a printed blank address
ed to, and apparently furnished by, the creditor, and is as follows:

"Gentlemen, the following is a correct statement of our financial condi·
tion on Sept. 9, '02:

Assets.
Stock of merchandise $ 5,000
Cash on hand and in bank...................................... 50
Store furniture and fixtures.................................... 400

Total assets •••••••••••••••••.•••••.....••....•.......... $ 5,450

Insurance on stock •••••••••••••••.•.••••••.•..•...•.........•.. $ 3,500
Annua) sales •••••••••••••••••...••••••.•••••••.•••...••••..•.. 12,000

Liabilities.
Bank indebtedness .•....•................•••..•••••.•••.....•.. $ 200
Money borrowed from friends and relatives .
Other borrowed money .•.••••••••••.....•••..••.•...••......••
Mortgages .............••••••••••••••.••..••.•..•..••.•......••
Merchandise indebtedness.

[Names and amounts stated] Total. .. .. .. . • . . .. .. .. .. .. . . . . . .. • 1,041
Other small bills, about......................................... 250

Total ...••.•••••.•••••••....•••...•••.............•.....$ 1,491
"[Signed] Henry Allendorf."

At the date of this statement the bankrupt was owing his wife's moth
er and another lady some $800 or $900, and this amount and about
$375 owing to another creditor are not stated in the list of his liabilities.
Upon receipt of this letter and this statement, the creditor shipped to
the bankrupt the goods ordered. The testimony of the bankrupt shows
that the credit so obtained was afterwards settled and paid by him
in January or February following. Afterwards, and on May IS, 1903,
the bankrupt ordered by letter from this creditor a bill of goods
amounting to $63.39, and on May 20th, another order amounting to
$32.5°, both of which were filled, and the goods soon after shipped to
the bankrupt. The creditman of this creditor testifies that the order
of May 15th was the first the firm had received from the bankrupt for
several months, and that before approving it he looked up their infor
mation on Allendorf, and read his statement of September 9, 1902, and,
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·on the strength of that, approved the order and shipped the goods, and
that the order of May 20th, was also approved and the goods shipped
on the strength of such statement. Conceding, without so deciding,
that a materially false statement made prior to the amendment of Feb
ruary 5, 1903, to the bankruptcy law (chapter 487, 32 Stat. 797 [U. S.
Compo St. Supp. 1903, p. 409]), may be shown, to defeat a discharge
in proceedings commenced since that amendment, do the facts shown
sustain this specification? That the omission by the bankrupt from this
statement of the amounts owing by him to his relatives and to the
other creditor, if knowingly or purposely done, would be a material
false statement, may be conceded. Does it, however, fairly appear that
such statement was made for the purpose of obtaining the goods order
ed May 15th and 20th, respectively? The statement was made at the
request of the creditor, when it received the order for goods, some time
prior to September 9, 1902, and to induce it to fill that order. There
is nothing in the statement, nor in the letter of the bankrupt inclosing
it to the creditor, to show that it was to be a continuing statement or
representation of the bankrupt's financial standing-in fact, the state
ment is expressly limited to his condition on September 9, 1902-and
the testimony of the creditman of this creditor and the letter of the
bankrupt conclusively show that it was made to secure the bill of goods
prior to September 9th only. Between that date and May 15th follow
ing (more than eight months) there was no dealing between these par
ties, and there is no evidence from which it can be fairly inferred that
the statement was made for the purpose of obtaining the goods shipped
upon the orders of May 15th and May 20th. To defeat a discharge,
the bankrupt must have obtained property upon a materially false state
ment made in writing for the purpose of obtaining such property. The
statement in question was not made for the purpose of obtaining the'
property shipped to the bankrupt by this creditor on May 15th and
20th, respectively, nor any other property for which he is now owing.

It follows that the specifications of objection in opposition to the
discharge are not sustained by the evidence, and the discharge must
be granted, and it is so ordered.

Ex parte POWERS.

(District Court, W. D. Kentucky. January 5, 19'04.)

1. HABEAS CORPus-FEDERAL COURTS-PRISONER IN CUSTODY UNDER CRIMINAL
CHARGE BY STATE.

A person in prison under a conviction by a state court on an indictment
charging him with being accessory to a murder, and pending an appeal
from such conviction, is not "in custody in violation of the Constitution
or of a law or treaty of the United States" within the meaning of Rev. St.
§ 753 [U. S. Comp. St. 1901, p. 5D2J, and such section does not authorize his
discbarge on habeas corpus by a federal court, on the ground that durin~

his trial he was deprived of rights guarantied him by the federal Consti-

'1f 1. Jurisdiction of federal courts on habeas corpus proceedings, see note to
III rc lIu~e, 25 C. C. A. 4.

See Habeas Corpus, vol. 25, Cent. Dig. § 44.
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tution. However erroneous the judgment of conviction may have been,
his imprisonment is legal until the charge made in the indictment has been
finally adjudicated by the state courts.

2. SAME.
A writ of habeas corpus from a federal court cannot be made to perform

the office of a writ of error to review a judgment of cOllviction in a state
court in a crimina) case of which it had jurisdiction; and, even where it
is claimed by the defendant that some right under the Constitution of the
United States has been denied him, a federal court will not ordinarily
interfere by writ of habeas corpus, but Will leave him to his remedy by
direct proceedings for review in the state courts, and by writ of error from
the Supreme Court of the United States if his claims should be there de
cided adversely.

Habeas Corpus.

Sims & Grider and H. C. Howard, for petitioner.

EVANS, District Judge. The petitioner, who is in the Jefferson
county jail under sentence of death, asks for a writ of habeas corpus.
Section 753, Rev. St. U. S. [U. S. Camp. St. 1901, p. 592], so far as
applicable to the petition before me, expressly provides that "the writ of
habeas corpus shall in no case extend to a prisoner in jail, unless where
he * * * is in custodv in violation of the Constitution or of a law
or" treaty of the United States," etc. The petitioner shows that he is
in jail under a conviction had in a state court upon an indictment char
ging him with being accessory to the murder of William Goebel. It
also shows that he has appealed from the judgment of conviction, and
that the appeal is pending in the Court of Appeals of the state.

Of the indictment for the offense charged the state court undoubted
ly had jurisdiction, and its judgment, however erroneous, is not a
nullity. It cannot be maintained that being in jail under such a con
viction upon such a charge is of itself a being in "custody," in violation
of the Constitution or of any law or treaty of the United States. No
provision of the Constitution or of any law of the United States in terms
forbids such a result from such a cause. Conceding this, it is neverthe
less suggested that during the progress of the trial which resulted in his
conviction the petitioner was denied all the rights secured to him by
the fourteenth article of amendments to the Constitution of the United
States. Certainly, if the averments of the petition be true, it may be
hard to escape the conclusion that he was manifestly denied some, at
least, of those rights. But, if so, is this the proper tribunal or now
the proper time so to adjudge, or to give the relief to which he might
be entitled as a citizen and as a man? There can be but one answer to
the inquiry. The petitioner is not in jail primarily, or in the sense in
which we must view the case, for any cause except that which comes
through the processes of law resulting from his indictment upon the
charge upon which he was tried and convicted, to wit, that of being
accessory to the murder of Goebel. To imprison him after a convic
tion upon that charge, or in advance of a conviction thereon, under
process issued upon the indictment itself, is in no sense a violation of
the Constitution of the United States, or of any law or treaty thereof.
In the legal sense, that is the only ground of his imprisonment, and
it would necessarily so appear in any return to a writ of habeas corpus.
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It is quite true that in a certain secondary or remote sense it might be
said, if the averments of the petition be taken as true, that, if he had not
been denied his rights under the fourteenth amendment, he would not
have been convicted; but, even if that were true, it would only affect
the conviction, and not the imprisonment, which would continue if the
conviction were set aside and a new trial granted, especially as this
court could not admit to bail pending another trial in another court.
But we cannot look at the case from the standpoint last indicated, nor
treat the real cause of imprisonment as being anything except the
charge made in the indictment and the conviction thereon. The im
prisonment appears to be the result of the charge made in the indict
ment, and not in any palpable sense the result of the denial, during the
progress of a trial upon that charge, of his rights under the fourteenth
amendment. If it be true that the petitioner, at his trial, was denied any
of the rights guarantied by the fourteenth amendment, this is not the
tribunal to review the proceeding.

Section 753, Rev. St. [U. S. Compo St. 19°1, p. 592], plainly limits
the power of the federal courts to cases where the "custody" is in viola
tion of the federal Constitution or laws. It excludes the power to cor
rect by writs of habeas corpus mere errors in the proceedings of some
other court having jurisdiction. There is no right to a writ of error
from this court to a state court, either directly, or indirectly through
the medium of the writ of habeas corpus, though under some circum
stances and in a certain modified sense this court might have the right
to proceed under section 753 to ascertain whether an imprisonment itself
\vas in violation of the Constitution or laws of the United States, or
was inflicted in a case of which the state courts had no jurisdiction.
But ordinarily this court, so long as there is or may be an appeal in due
course of law from a judgment of a state court in a criminal case, can
not and should not review that judgment, even where the rights of a
citizen, under the Constitution or laws of the United States, are alleged
to have been denied. Other tribunals are given that power. In some
cases it is true, especially where no appeal is allowed by law, the cause
of the confinement of a prisoner in a jail, and even the grounds of his
conviction of an offense, may be looked into, to see if such confinement
is outside of the jurisdiction of the court, or is in violation of the Con
stitution or laws of the United States. Ex parte Green (C. C.) 114
Fed. 959; Ex parte Comingore (D. C.) 96 Fed. 552. Unquestionably in
this instance the petitioner had the right under the laws of Kentucky to
an appeal to the Court of Appeals, and, if the constitutional ques
tions have been properly raised in the record in the state court, he will,
as a matter of right, be entitled to a writ of error from the United
States Supreme Court, should the Court of Appeals affirm the judgment
against the petitioner. It is not for this court to interfere with those
processes. The right to review the proceedings by which the petitioner
was convicted is vested in other tribunals, and this case is not like one
where an appeal is denied, or where the trial court had no jurisdiction
or other extreme cases.

Besides these considerations, other matters may be alluded to. With
out hav' ng the record in the state court before me, and without express
ing any opinion upon its contents, or whether it raises certain constitu-
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tional questions, it may be said that if, in fact, it presents those questions
in .such a way as to entitle the petitioner to a writ of error from the
Supreme Court of the United States, then clearly this court should not
anticipate the action of that court, and especially as no writ of error
would be necessary or allowable, if the Kentucky Court of Appeals
should reverse the judgment against the petitioner. If, on the other
hand, the constitutional questions are not so raised in the record as to en
title the petitioner to go to the Supreme Court, then it is not for this
court to say that there was error in the proceedings in the state court
in a case within its jurisdiction, by its denial to the petitioner during
the trial of his rights under the Constitution of the United States. It
would not, in that contingency, appear that any of those rights were
properly claimed before the state court by the petitioner, or were im
properly denied by that court. It necessarily results, under our dual
system of government, that the federal tribunals ought not to interfere
by writs of habeas corpus with the administration of the state criminal
laws, except in clear and urgent cases, where no other available remedy
is open. The authorities leave no doubt of the soundness of this con-
clusion. •

The fourteenth article of amendments to the Constitution of the
United States, after making all persons born in the United States or nat
uralized therein citizens of the United States, provides, first, that no
state shall make or enforce any law which shall abridge the privileges
or immunities of citizens of the United States; second, that no state
shall deprive any person of life, liberty, or property without due process
of law; and, third, that no state shall deny to any person within its ju
risdiction the equal protection of the laws. These are provisions, not
only of extraordinary, but of paramount, importance, and it is settled
clearly enough that the word "state" in this amendment includes its
ofiicers, its courts, and other governmental agencies. All of them are
included in the prohibitions of the constitutional provision. Chicago,
etc., R. R. v. Chicago, 166 U. S. 233, 17 Sup. Ct. 581, 41 L. Ed. 979,
ane! cases cited. If it were not so, the amendment would be futile.
True, the rights indicated are guarantied by the organic law; but, in or
der that even the Supreme Court of the United States may enforce the
guaranty, the right claimed must be asserted in some form, and its
denial by the state court must in some way be shown upon the record.
Otherwise the court can get no tangible hold upon the question.

It is quite impossible, from the averments of the petition before
me, to say whether, in a way that meets that requirement, it was in
sisted upon, and shown or adequately attempted to be shown, at the
trial in the state court: Either, first, that any privilege or immunity of
the petitioner as a citizen of the United States was denied or abridged
by the state court at the trial. This would be a very general claim, of
course, and it would be requisite to specify in the record what privi
lege or immunity was abridged or denied, and how it was done, or at
least it ought to be shown in some proper way how any attempt was
made to claim such right and how it was denied. Or, second, that the
trial and its results, if enforced, would deprive the petitioner of his life
without due process of law. This claim should, of course, be madt' ex
pressly and distinctly, and the record made to show in some proper
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way how it was made, the grounds thereof, and how it was denied. Or,
third, that the petitioner at the trial was denied the equal protection of
the laws. This claim should be made hefore the state court, and the
record made explicit, not only as to the claim, but how it was supported
by proof, or offers of proof. Or, at all events, in some proper way
these matters must have been or must be called to the attention of one or
the other of the state courts, and the decision must have been or must be
against them. Sayward v. Denny, IS8 U. S. 183, 15 Sup. Ct. 777, 39 L.
Ed. 941. We must assume that these claims were or will be properly
presented, and that the record will so show.

It is claimed that in December, 1899, upon a proper certificate of his
election in the preceding November, William S. Taylor, in the legal
and ordinary way, was inaugurated Governor of Kentucky, and en
tered upon the discharge of his duties, and continued to perform those
duties for several succeeding months. In the meantime his election
was contested before the Legislature by \Vm. Goebel; but while the
contest was pending, and prior to its determination, Goebel was shot.
While he was on his deathbed a portion of the members of the Legisla
ture undertook to determine the contest, and certain publications, called
the "House Journal" and the "Senate Journal" were subsequently print
ed, and undertook to establish a record of the contest and its result.
Possibly while he was alive, but most likely unconscious, the oath of
office is claimed to have been administered to Goebel. If done at all,
this was accomplished only a very short time before his death. It is
claimed that these proceedings were fraudulent and pretended, that the
so-called House Journal and Senate Journal were pure fabrications,
and that the contest was never in fact determined by the Legislature or
a quorum thereof. It may be difficult to reach any other conclusion;
but it would seem that these are questions to be determined, at least in
the first instance, by the state courts, as questions rather of state than
of federal law. In re Duncan, 139 U. S. 449, II Sup. Ct. 573, 35 L. Ed.
21 9.

It is insisted in the petition before me that W. S. Taylor, after be
ing duly qualified as the Governor of the state, and while acting as
such, executed and delivered to the petitioner, who accepted it, a fun
and free pardon for the offense charged in the indictment; that this
pardon, under the seal of the state, was exhibited to the state court at
the trial; and that it was denied by that court any effect whatever. It
goes without saying, in my judgment, that every citizen of Kentucky,
equally with all of his fellows, is entitled to the benefits of a free and
full pardon given by a Governor, either de jure or de facto. If he be
the acting Governor under color of law, his acts, upon every principle of
law known to me, are effective, and particularly so until after his
title to the office has been finally adjudged to be invalid. See In re
Henry Ward, 173 U. S. 454, 19 Sup. Ct. 459, 43 L. Ed. 765. Can one
citizen alone be denied the benefits of such a pardon, while all others
have the right to such benefits, and still not be deprived of the equal pro
tection of the laws? is a most important inquiry. But, however
strong my convictions on the subject might be, it would not follow
that I had power to grant the writ prayed for. The ruling of the court
may have been erroneous; but, as the state courts are as much bound by,
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and as they as much respect, the Constitution and laws of the United
States as the federal tribunals. it must be presumed on this hearing
that the Court of Appeals in this case will detect, and, if possible, cor
rect, the errors, if any, of the trial court.

Under Kentucky law every person accused of a crime is entitled to
be tried by a fair and impartial jury. Const. § 7. Can the petitioner,
in a palpable way, be denied this right, while all others are given the
full benefit of it? Can the life or liberty of the petitioner, a citizen of
the United States, be taken from him by the verdict of a jury, packed
and organized for that express purpose by the officers of the state by
notoriously public methods, and it stiIl be said that there was no denial
to him of the equal protection of the laws? If due process of law and
the equal protection of the law do not include a fair proceeding in the
selection of a jury, it is quite difficult to see what they do include; for,
unless that is done, a trial by a jury would be a mockery. The stream
of justice would indeed be poisoned at the fountain-head. See Strauder
v. West Virginia, 100 U. S. 308, 309, 25 L. Ed. 664.

It is averred in the petition that the jury in this case was a packed
jury, and that the manner of its selection was such as could only re
sult, and was intended to result, in having a jury pledged in advance
to convict the prisoner; but even that gives me no right to interfere,
for, if we assume the facts to be true as stated, and if the questions of
constitutional law growing out of them shall properly and adequately
appear in the record of the state court, the remedy of the petitioner is
complete through his appeal to the Court of Appeals of the state, and,
if that tribunal should concur with the circuit court in denying or ig
noring the constitutional rights claimed by the petitioner, the Supreme
Court of the United States would doubtless assume jurisdiction upon a
writ of error. Nor can it be supposed that this could be prevented
by sections 280 and 281 of the Criminal Code of Kentucky, which ex
clude the right of exception to anything that may be done in the forma
tion of the jury in the trial court; for otherwise every constitutional
guaranty could be crippled or destroyed by similar means with ease and
facility. Shutting off, or attempting to shut off, consideration by a
higher court of such questions, while allowing all others which may af
fect results involving the life or liberty of the accused to be reviewed and'
corrected, can have no effect upon the rights or powers of the Supreme
Court under the Constitution of the United States, if, indeed, the Court
of Appeals itself can constitutionally ignore or be exempted from the
duty of enforcing the constitutional rights of the citizen, if appealed to
for the purpose. See, especially, Rogers v. Alabama, 192 U. S. 226.
24 Sup. Ct. 257, 48 L. Ed. -. The constitutional provisions referred
to are of higher sanction than any statute or Code, and create rights
which it is the duty of the judicial tribunals to protect and enforce, any
law of any state to the contrary notwithstanding.

So that, if the questions arising under the fourteenth amendment
were, or if they shall be, properly raised and presented, the rights of
the petitioner are clear. If not raised or presented, either at the trial or
in the Court of Appeals, then those rights would not appear to have
been denied by the state courts, and the failure to demand these rights
cannot have the effect of giving this court revisory jurisdiction by
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means of a writ of habeas corpus. The authorities establish the fol
lowing propositions, to wit:

1. That judgments of the state courts in criminal cases, of which
they have jurisdiction, should not, in general, be reviewed by the federal
courts through writs of habeas corpus, but that, where it is claimed in
such cases that some right claimed under the Constitution of the Unit
ed States has been denied, the proper remedy is by a writ of error.
Markuson v. Boucher, 175 U. S. 184, 20 Sup. Ct. 76, 44 L. Ed. 124;
Tinsley v. Anderson, 171 U. S. 101, 18 Sup. Ct. 805, 43 L. Ed. 91.

2. That the writ of habeas corpus cannot be made to perform the
office of a writ of error. Under the latter the inquiry is addressed to
errors merely, while in the former the question is whether the pro
ceedings and judgment are nullities. United States v. Pridgeon, IS3
U. S. 48, 14 Sup. Ct. 746, 38 1. Ed. 631; In re Schneider, 148 U. S.
166, 13 Sup. Ct. 572, 37 L. Ed. 406; In re Lane, 135 U. S. 443, 10
Sup. Ct. 760, 34 L. Ed. 219.

3. While, under section 753, application for a writ of habeas corpus
may be made to the federal courts after a judgment in a criminal
case, those courts should ordinarily limit the remedy by that writ to
cases in which the judgment or sentence attacked is clearly void by
reason of its having been rendered without constitutional power, or
without jurisdiction, or in excess thereof. In re Frederich, 149 U. S.
70, 13 Sup. Ct. 793, 37 L. Ed. 653.

4. Though it is somewhat a matter of discretion, yet ordinarily a fed
eral court, even in a case where it is otherwise allowable, will not inter
fere, by writ of habeas corpus, with a criminal case pending in a state
court, in advance of a trial or final determination of the case by the
st~.te court. Cook v. Hart, 146 U. S. 184, 13 Sup. Ct. 40, 36 L. Ed. 934;
Davis v. Burke, 179 U. S. 399, 21 Sup. Ct. 210,45 L. Ed. 249. Excep
tions to the general rule are found in cases like Davis v. Burke, 179
U. S. 399, 21 Sup. Ct. 210, 45 L. Ed. 249; Boske v. Comingore, 177 .
U. S. 466, 20 Sup. Ct. 7°1,441. Ed. 846; Whitten v. Tomlinson, 160
U. S. 231, 16 Sup. Ct. 297, 40 L. Ed. 406; In re Neagle, 135 U. S. I,
10 Sup. Ct. 658, 34 L. Ed. 55.

5. When the trial court of a state has power and jurisdiction under
state laws to try a case for murder, and the prisoner, when convicted,
has an appeal of which he avails himself, the federal court, if applied to
pending the appeal for a writ of habeas corpus, on the ground that the
proceedings were in violation of the Constitution of the United States,
should decline to interfere. In re Duncan, 139 U. S. 449, I I Sup. Ct.
573, 35 L. Ed. 219. This case alone would appear to be decisive of the
one before me.

From every standpoint, therefore, it appears clear that this court
should not at this stage attempt to interfere, and the application for
a writ of habeas corpus is accordingly denied.
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eRAWFORD et al. v. EIDMAN, Internal Revenue Collector.

(Circuit Court, S. D. New York. AprilS, 1902.)

No. 3,919.

1. DAYAGES-COSTS IN FORYER PROCEEDINGS.
A suit for the possession of certain real estate had been discontinued

by a government officer, who had previously seized the property for viola
tion of law, but who, without right, continued in possession after the dis
continuance. Held, in an action for damages for thus wrongfuBy retain
ing possession, that the amount of costs in the former proceeding, incurrell

. by the plaintiff in the la~ter case, formed no part of the damages which
were recoverable.

2. PUBLIC OFFICERS-LIABILITY-WRONGFUL POSSESSION OF PRIVATE PROPERTY
-DAMAGES.

Where a government officer, who has seized property used for illicit
purposes, retains possession of it without color of process after his right
to such possession has ceased, he is liable to the owners of the propert,~·

for the damages suffered by them through such wrongful possession, even
though he acted in good faith.

3. SAME-ExEMPLARY DA1>IAGES-WANTON DISREGARD OF PRIVATE RIGHTS.
Where a government officer injures a citizen by any official act, he is,

in addition to his liability for actual damages, subject to exemplary or
punitive damages, if he proceeds in malicious or wanton disregard of the
citizen's rights.

At Law. Action for damages.
This action was brought by John G. Crawford and another against Ferdinand

Eidman, CoBector of Internal Revenue for the "'lird distri~t of New York.
The plaintiffs had purchased at a foreclosure saie a piece of property on which
they held a purchase-money mortgage, and which had been seized previously
by the defendant on discovering an illicit stiB on the premises. The defendant
removed the still and its appurtenances, without disturbing an engine and
boiler which had been placed in the building in order to furnish steam power
for factory purposes; and, though the plaintiffs were entitled to possession
under the judgment of foreclosure, the defendant continued to retain pos
session of the building, with internal revenue locks on the doors, on the ground
that he might want to sell the engine and boiler as being connected with the
illicit still. The plaintiffs made numerous attempts to induce him to sur
render the building in its condition at that time, or to remove the engine and
boiler and give up the building, or to seB the engine and boiler there and then
surrender the building; but he would do nothing. The plaintiffs finally ob
tained an order from the Commissioner of Internal Revenue, directing the de
fendant to release the property to them, which order was not obeyed for more
than two weeks after its receipt.

On the ground that the defendant had unlawfully preventE'd them from
having the possession and use of their property, the plaintiffs brought this aCt
tion.

Jacob Fromme and Isaac Fromme, for plaintiffs.
Charles D. Baker and Arthur M. King, Asst. U. S. Attys., for de

fendant.

WALLACE, Circuit Judge (charging jury). You already under
stand that this action is brought by the plaintiffs to recover damages for
being kept from the possession of their premises, 324 West Twenty-

'IT 2. Torts of public officers, see note to Mayor, etc., of City of New York v.
'Workman, 14 C. C. A. 534.
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Sixth street, during the time that intervened after they acquired right
to the possession on the foreclosure sale, and until it was surrendered to
them on the 30th day of August, following.

Now, it seems that the plaintiffs acquired title under the foreclosure
sale on June 30th. Until that time they had no right to the possession
of the premises. It seems that, shortly before, three weeks before,
the government, having information that an illegal distillery was be
ing carried on, entered the premises and made a seizure of the personal
property found there. The plaintiffs had nothing to do with conducting
the illegal distillery. They were entirely innocent. On the other hand,
the defendant, representing the government, was perfectly justified in
visiting the premises and in removing therefrom all the guilty prop
erty; that is to say, all the property which was being used in the con
duct of this illicit business. The property was removed in April, the
IIth day of April, except an engine and boiler. Now, it is conceded
that this engine and boiler were a part of the real estate, that a suit had
been commenced by the government to forfeit the real estate, and
that, if that suit had proceeded to a decree, the boiler and engine
would have been forfeited, as well as the land and building. It appears,
also, that the plaintiffs, holding a mortgage upon the property, this be
ing before the foreclosure sale had been consummated, intervened in
that suit; and the government, doubtless being advised that they were
entirely innocent, permitted its suit to be discontinued.

Now, it is said that the plaintiffs were compelled to pay the costs
on the discontinuance of that suit. Very likely they were; but that
is a matter with which this defendant has no concern whatever. In all
probability, if the defendant had not been kindly disposed toward the
plaintiffs, that suit might have been protracted for months, and would
not have terminated until there had been a final decree; and in the
meantime the property would have been in the possession of the govern
ment. But the government officers seemed to recognize that it was just
that the suit should be discontinued, and it was discontinued on the 22d
day of June. That was the end of that controversy, and the matter of
the costs is of no relevancy.

Now, as I have said, on the 30th day of June the plaintiffs acquired a
right to the possession of the property. On the 2d day of July, accord
ing to the testimony of one of the plaintiffs, he called upon the defend
ant to be allowed to take possession of the property that had been
seized. It seems that, when the officers seized the personal property
there, they put padlocks upon the basement door. The boiler and engine
were situated in that basement. The basement, according to some of the
testimony in the case, was the most desirable part of the building; and,
as the building was designed for renting for factory purposes, the use
of the machinery, including the engine and boiler, was important. They
were located in the basement, and therefore it was that the plaintiffs,
anxious to have possession of their property, and anxious to get a tenant
into it, made application to the defendant to have the lock removed from
the door, so they could have possession.

Here is where the trouble begins, because up to this time there was
nothing of which any fair-minded man could reasonably complain. The
situation of affairs at that time wa~ this: The boiler and engine was

129F.-63
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real estate, or it was not. If it was real estate, it was abandoned when
the government abandoned and discontinued its suit for the condemna
tion of the real estate. If it was not real estate, it was personal property,
and it was property which the government was entitled to seize; and
then it was the duty of this defendant, and the officers of the govern
ment acting under him, within a reasonable time, to remove it from
the premises, or, if they chose to keep it there, to keep it there with
out detriment to the premises. They did not do it. Negotiations en
sued. The plaintiffs' lawyers, and the plaintiffs' lawyers' clerks, and
the plaintiffs themselves, visited the internal revenue officers, and
various interviews took place; and it seems that communications were
passing to some extent between the defendant and the Commission
er of Internal Revenue at \Vashington. The result was that for two
months, practically, from July 2d until August 30th, the plaintiffs
were kept out of the possession of their property. The defendant
may have acted in the best. of good faith in doing this; but he must
pay for it, if he did it without right. The government of the Unit
ed States-and you can treat him as the government in this case
has no right to take possession of the real estate of an individual and
preclude him from enjoying it, unless it does so under color of process
which entitles it to be held by the government. There is nothing of
the kind in this case. If the Commissioner of Internal Revenue him
self, or the Secretary of the Treasury, assumed to do this without
right, the plaintiffs are entitled to compensation; and the person who
for the time being represented the government must pay for it. If
he has acted honestly in the discharge of his duties, the law authorizes
the court to give him a certificate of probable cause; and then the con
sequences do not fall upon him personally, but the recovery is paid by
the government of the United States.

Now, this is about all there is of this case. From July 2d until Au
gust 30th the plaintiffs were kept, without right, from the enjoyment of
their property; and the question for you to determine is, what verdict
are they entitled to? 'What will compensate them for the loss they have
sustained? \Vell, in the first place, they are entitled, without doubt, to
recover the rental value of the premises during the time they were kept
out of possession. They were not kept out of possession from the 30th
of August until the 1st day of March, 1900; and I do not know of any
rule upon which they can recover damages for being kept out of pos
session during that time. They did not rent the property. They did
not rent it the next spring. I do not know why the government was
at fault for that. That was the plaintiffs' misfortune. Undoubtedly, if
they had had the property in May, they could have rented it more readily
than they could in June, or than they could in August, when they got
possession. But they did not get title until the 30th of June-the 1st
of July, practically. The best season of the year for renting had already
gone by. Now, they were kept out of occupation for about two months.
The premises remained vacant a year and a half, or more than that.
The plaintiffs are entitled to a verdict for the loss of occupation of the
premises during the time they were deprived of possession by the gov
ernment. They are not entitled to any damages upon the theory that
they lost an opportunity of renting the premises.
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Now, how much was the rental value of the premises during the time
they were kept out of possession? The witnesses put it from $2,100
to $2,400 a yea!"; and it seems that, when the plaintiffs did rent it, they
rented it for $1,800.

Now, upon all this testimony, you are to determine what was the fair
annual rental value of these premises, and allow them for the two
months, practically two months, they were deprived of the use of the
premises at that value.

Now, there is another issue. This was a wrongful act on the part of
the defendant. I do not mean to say that it was an intentionally wrong
ful act, by any means; but it was an invasion of the rights of these
plaintiffs, because, when they demanded possession of the property, it
was the duty of the defendant to see to it that they had possession.
But it is said here that there were circumstances of oppression, circum
stances of wanton disregard of the rights of these plaintiffs by the de
fendant; and if you find that to be so, then the plaintiffs are entitled
to what the law terms "exemplary damages." That is to say, it is
in your discretion to award a sum of money as punishment to the de
fendant for his wanton disregard of the rights of the plaintiffs. And it
is for you to say, if you come to the conclusion that the case is one for
punitive damages, how much should be allowed to the plaintiffs on that
account. But is there anything in the case which leads you to believe
that there was any intention or purpose on the part of this defendant
to wrong the plaintiffs? There is no doubt that there was some dilatori
ness. There was enough dilatoriness to deserve condemnation. No
Collector of Internal Revenue, and no other officer of the government,
has the right to sit back in his chair, when he has taken possession of
a citizen's property, and compel the citizen to run to him for six weeks
or two months to find out what is going to be done. He is paid for
the discharge of his duties to the citizen, as well as to the government;
and it is his business to be active and alert, and to see that the citizens
who fall under his jurisdiction are protected in their rights as far as
they can be without jeopardy to the government; and it does not do
for one officer to turn a citizen over to another, and for another to turn
him over to another.

Now, it was entirely natural that the defendant in this case, not be
ing learned in the law, should desire instruction qS to his duties and
his rights. He applied to the Commissioner of Internal Revenue. The
Commissioner of Internal Revenue-I do not know whether he is a
lawyer or not-eould not decide this grave question without referring it
to the Attorney of the United States for the Southern District of New
York; and it seems to have taken that learned official several weeks or
less to make up his mind, and in the meantime the plaintiffs were kept
outside their premises and on the sidewalk.

Now, the question is whether the defendant acted in good faith; that
is all. There is some delay which seems to be quite unexplained. On
the 13th of August he got instructions from the Commissioner of In
ternal Revenue to release this property and surrender possession. Sup
pose he got the letter on the 15th of August; there were about two
weeks in which he did nothing, waiting until he got ready, I suppose.
Well, I do not suppose he intended to oppress the plaintiffs. I do not
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suppose that for a moment. But I do think it was his duty to get up
out of his chair, or, if he did not, to send some of his officials to these
plaintiffs, and tell them that he had this letter, and that they were en
titled to the possession of their property.

Now, gentlemen, I leave this case with you. You will not willingly
reach the conviction that this defendant has been guilty of any malicious
or wanton conduct. Nevertheless, the evidence is for your judgment.
Unless you find he has, then your verdict for the plaintiff will be limit
ed to the loss of rental value of the property during the time they were
kept from its possession.

The jury then retired, and, returning, rendered a verdict in favor of the
plaintiffs in the sum of $400.

Mr. Baker. I ask for a certificate of probable cause, and make the usual
motion for a new trial, and to set aside the verdict as contrary to the evidence
and as not warranted by the evidence, and for a stay of 60 days in which to
prepare a bill of exceptions.

Certificate of probable cause granted, with 30 days' stay in which to make
a bill of exceptions.

GRING v. CHESAPEAKE & DELAWARE CANAL CO.

(Circuit Court, D. Delaware. May 18, 1904.)

No. 232.

1. PRELIMINARY INJUNCTION-Ex PARTE AFFIDAVITS.
It is a general though not universal rule that a preliminary Injunction

will not be granted on ex parte afl:idavits unless in a clear case. The
rule admits of important exceptions including, among others, cases in
which the function of the preliminary injunction is merely to maintain
the status quo until final decree, where comparatively great injury may
result from the withholding, and comparatively little can flow from the
granting, of such injunction. In such cases the court regards with just
discrimination the balance of convenience and hardship, and, in the abo
sence of a final determination of right, aims so to resolve for the time
being Whatever doubt may exist as to do the most good and the least harm.

(Syllabus by the Court.)

In Equity.
Willard M. Harris and Harry P. Joslyn, for complainant.
Ward & Gray and George L. Crawford, for defendant.

BRADFORD, District Judge. This is a motion for a preliminary
injunction on a bill brought by Charles Gring against the Chesapeake
and Delaware Canal Company. The bill sets forth in substance that the
defendant is a corporation created by special acts of assembly in Dela
ware, Maryland and Pennsylvania, and owns and controls a canal ex
tending from Delaware Bay at Delaware City, Delaware, to the Ches
apeake River at Chesapeake City, Maryland, which is open and navi
gable as a public highway free for the transportation of goods, com
modities and products on payment of the tolls prescribed by law; that
the complainant is the owner of certain steam tugs and other vessels and
barges, and has for many years been engaged in the business of trans
porting lumber and other material between ports in North Carolina,
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Virginia, Maryland and Pennsylvania by means of his vessels, and of
towing barges and vessels with his steam tugs on Chesapeake Bay and
river and Delaware Bay and river, and elsewhere, and particularly
through the canal, and was and is entitled to use the same for navigation,
towing and transportation of freight upon equal terms with other per
sons making a similar use of it, and without discrimination or undue
obstruction or restraint; that during his use of the canal he has always
conformed to the regulations of the defendant for the care, preservation,
control and management of the canal and the safety of other vessels
using it; that for a number of years last past the defendant has un
warrantably interfered with and delayed the progress of his vessels and
barges through the canal and its locks, such interference and delay
usually occurring on Sunday, while steamers, barges and vessels of other
persons similarly navigating the canal have been allowed a free and
unmolested passage through it; that the complainant's steam tugs with
barges and vessels in tow on many occasions and on days other than
Sunday have been unnecessarily and unreasonably delayed and hin
dered by the defendant in passing through the canal; that the defend
ant from 1895 to the present time has exacted from the complainant, in
addition to the tolls paid by him for transportation through and navi
gation of the canal, in conformity with its charter and published toll
rates, certain fixed pecuniary charges against his steam tugs by the
trip or passage each way, whether towing loaded barges through the
canal or returning with them light in thirty days, although such steam
tugs do not carry and are not so constructed as to carry the commodi
ties to which the toll rates are applicable; that such a charge or tax
cannot be imposed upon the ground that the steam tugs are empty of
cargo, for the reason that their tonnage capacity is occupied by the ma
chinery, boilers and furniture necessary to enable them to engage in
inland and coastwise towing; that such charge or tax is not imposed by
the defendant upon all other persons owning tug boats engaged in the
business of transporting lumber and other freight and towing the same
through the canal; that the collection of the fixed charges or taxes
per trip exacted from the complainant was enforced by preventing or
threatening to prevent the passage of his tug boats with their tows
through the canal until the same were paid or secured to the defendant;
that for a number of years last past the defendant has imposed upon the
complainant's tug boats, vessels and barges and collected from him as
owner thereof greater rates of toll than those collected from other per
sons making a similar use of the canal; that during all that time he has
been compelled by the defendant to pay a toll or tax for each of his
steam tugs returning with light barges within thirty days from the
time such steam tug passed through the canal with such barges loaded,
although the defendant does not exact any charge for the barges towed
back light by complainant's tug boats, the toll paid for the cargo when
on board a barge insuring the free passage of the barge when returning
light within thirty days; that the complainant's barges frequently have
been delayed in unloading and reloading and have been unable to re
turn through the canal within that period, and an entrance fee has
been imposed upon them varying in amount as between different ves
sels; that he has been informed by the defendant that, if his barges
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make five full trips in anyone season, it will refund any charge or
charges incurred by them in not returning light within thirty days;
that these charges are onerous and injurious to the complainant's busi
ness; that the charges or toll against a tug boat while there is none
against a light barge in tow, both returning within thirty days, is
an unjust and wrongful discrimination in favor of the barge and gives
an undue and unreasonable preference and advantage as against the
complainant; that the regulation compelling his tug boats and barges
to return light within thirty days or else suffer another charge or toll
is, where his barges and vessels have paid the rate of toll prescribed for
their cargoes, an unwarranted interference with the right of free navi
gation of the canal; that his steam tugs are duly enrolled and licensed
under the laws of the United States for inland and coastwise towing
and are properly inspected under the inspection laws of the United
States; that their masters and engineers are duly licensed under the
laws of the United States and qualified to command and operate them;
that the defendant, nevertheless, compels the complainant to secure from
it a permit for each of his steam tugs before using steam and towing
through the canal, under an assumed right in that behalf; that the de
fendant arbitrarily reserves to itself the right, if such permit be granted,
at any time to revoke the same and withdraw the privilege of using
steam on the canal; that no such requirement is made with respect
to vessels other than' steam tugs engaged in through towing; that
the right so claimed by the defendant is not warranted by its char
ter nor is it a rule for the good government of, the canal or for the
general convenience of vessels, but, on the contrary, annexes an onerous
condition to the exercise by the complainant of the right, secured to him
by virtue of the enrollment and license of his steam tugs, to the free and
uncontrolled pursuit of the business of inland and coastwise towing
and towing vessels engaged in interstate commerce; that the require
ment by the defendant of such permit is not imposed on certain other
steam tugs engaged in towing on the canal nor on other ve~sels, barges
and steamers navigating it; that the complainant has been notified by
the defendant that on and after a certain early day, his steam tugs
will be permitted to tow only such vessels and barges as it may desig
nate, included in a list of his boats to be furnished by him to the! !de
fendant, and, further, that after such day the defendant must control
the canal towing, and, further, that the towing by the complainant of
barges and vessels, whether owned by other parties or by him, is but
an extension by the defendant of a privilege to him and not a right
vested in him, and, further, that on and after such day all barges and
vessels, other than those owned by him, towed to the canal by his steam
tugs, will be taken in charge by a steam tug controlled by the defendant
and towed through the canal at a certain towage rate or rate in addition
to the tolls charged on the cargoes of such barges and vessels or on such
barges and vessels as empty, and, further, that, if the complainant shall
effect an entrance into the canal and tow on it barges other than his
own, a towing rate will be imposed on him for each barge towed and the
privilege extended to his tug boats of using steam on the canal will be
revoked, compelling them as well as such barges, whether belonging to
him or to others, to be towed through the canal by a steam tug or steam
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tugs controlled by the defendant, thus enforcing payment of a towing
charge by the complainant's steam tugs as well as by the barges under
his control, in addition to the canal charge for the use of the canal;
that the enforcement of such a regulation by the defendant materially
affects the free navigation of the canal which ever since it was con
structed in or about I820 has been open to public use for vessels, sail
ing as well as steam, upon payment of duly established rates of toll
on commodities; that the control of the canal towing by the defendant
is foreign to its chartered purpose, which is to provide a navigable
public highway free for the transmission of commodities on payment
of prescribed rates of tolls thereon; that the rules, regulations and re
strictions proposed or adopted by the defendant, as above mentioned
are an effort on its part arbitrarily to prescribe the use of the canal to
such steam vessels, tug boats and other vessels as it may choose; that
such restrictions constitute an unlawful interference with the right
of private property; that their object is to prevent the free use of steam
tugs, including those of the complainant, in the business for which
they are licensed under the laws of the United States; that the hin
drance and delays to which the complainant has been subjected in the
premises by the defendant operate to his prejudice and disadvantage
and impose unreasonable restraints and burdens upon subjects of inter
state commerce; and that the detentions, delays, interference, discrim
ination and regulations complained of, if continued, will seriously hin
der the complainant in the management of his business and materially
impair the value of his floating equipment, to his loss and damage in
a large amount, to wit, $20,000. The bill in substance prays, among oth
er things, that the defendant may be perpetually restrained from hin
dering, delaying or interfering with the passage through the canal, at
any time, of the steam tugs, barges or vessels of the complainant or
those chartered or managed by him, upon the payment or offer to pay
the prescribed rate of tolls on cargo on board; or from charging, de
manding or collecting any toll, tax or charge against the complainant
or his tug boats, while engaged in aiding, towing or pushing vessels
and barges through the canal; or from making any larger charge
against the complainant and his tug boats, barges and other vessels for
the transportation of freight through the canal than that charged
against any other person or company for the transportation of similar
freight through it, whether the difference in charge be made by draw
back, rebate, or in any other manner; or from charging, demanding or
collecting any toll from the complainant and his tug boats and from
him and his barges and vessels when returning light through the canal
after the expiration of thirty days from the time when tolls were levied
and collected on cargoes on board such barges or vessels; or from in
terfering or preventing the use of steam on the complainant's tug
boats in towing on or navigating the canal, or requiring him to secure
a permit to use steam or to tow on the canal, or withdrawing or re
voking any permit, privilege or right granted by the defendant, or ex
ercised by the complainant with respect to the use of steam and tow
ing on the canal; or from charging, demanding or collecting from the
complainant or his steam tugs or barges any charge for towage or tow
ing privilege, in addition to the regular tolls charged against him or his
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barges or vessels for the transportation of freight through the canal, or
hindering or delaying the passa,ge through the canal of his steam tugs
arriving at the locks, with such barges as may be in tow, until such
towage charge heretofore or hereafter demanded is paid or secured, or
on any pretext whatever, if the regular tolls for the transportation of
the freight through the canal are paid or tendered by the complainant
or his agents; or from requiring the complainant to give to the de
fendant a list of his boats; or from controlling the canal towing. The
hill also prays for a preliminary injunction restraining the defendant
from "any further hindrance or interference pending this cause." In
this latter prayer it is not asked that the defendant until the further or
der of the court or during the pendency of the suit be restrained in like
manner as set forth in the prayer for a permanent injunction. It well
may be doubted whether a prayer against "any further hindrance or
interference" is sufficiently definite or broad enough to include the
several kinds of relief specifically mentioned in the former prayer. But,
entirely aside. from this consideration, there are sufficient reasons why,
without the expression at this stage of the case of any opinion touch
ing its merits, a preliminary injunction should be denied. The bill,
answer and affidavits present grave questions of law and fact which can
satisfactorily be solved only on final hearing after plenary proofs shall
have been adduced. The affidavits are numerous, voluminous and con
flicting on material points. It would be not only premature but improp
er to express an opinion as to the merits on the present showing, nor
can the court perceive any reason. why the preparation of the case for
final hearing should entail much delay. It has been at issue since Oc
tober 19, 1903. It is a general, though not universal, rule, repeatedly
enforced in this district, that a preliminary injunction will not be grant
ed on ex parte affidavits unless in a clear case. The rule admits of im
portant exceptions. Those exceptions include, among others, cases in
which the function of the preliminary injunction is merely to maintain
the status quo until final decree, where comparatively great injury may
result from the withholding, and comparatively little can flow from the
granting, of such injunction. In such cases the court regards with
just discrimination the balance of convenience and hardship, and, in the
absence of a final determination of right, aims so to resolve for the time
being whatever doubt may exist as to do the most good and the least
harm. This case does not fall within the exceptions to the rule. It
appears from the bill that some of the regulations complained of have
been enforced for years. With respect to these a preliminary injunction
would operate, not to preserve the status quo in any legitimate sense,
but to change the method and system of the defendant, and possibly
cause confusion in the conduct of its business. Nor is there any such
exigency as to demand immediate relief by injunction. It does not ap
pear, nor is it alleged, that the defendant is insolvent or has not abun
dant means with which to respond to the complainant in damages for
any wrongs in the premises it may have inflicted or may until final de
cree inflict on him.

The application for a preliminary injunction must, therefore, be de
nied; the costs to abide the event of the cause.
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McNULTY v. FEINGOLD et aL

(DIstrict Court, E. D. Pennsylvania. May 16, 1904.)

No.1.

1001

L BANKRUPTCy-DISTRICT COURTS-JURISDICTION.
Bankr. Act July 1, 1898, c. 541, § 2, 30 Stat. 545 ro. S. Compo Sl 1901,

p. 3420], conferring on the District Courts of the United States, in the
several states, jurisdiction at law and in equity sufficient to enable them
to exercise original jurisdiction in bankruptcy, and cause the assets of
bankrupts to be collected, reduced to money, and distributed, and to de
termine controversies in relation thereto, applies to the powers of receiv
ers or the marshal to take charge of property of bankrupts in the pos
session of third persons after the filing of the bankruptcy petition, and
until it is dismissed or a trustee has qualified, when such possession is
necessary for the preservation of the estate.

2. SAME-EQUITY JURISDICTION. .
. Under Bankr. Act, § 67e, as amended by Act Congo Feb. 5, 1903, C. 487,

32 Stat. BOO [U. S. Compo St. Supp. 1903, p. 417], providing that, for the
purpose of recovery of property of a bankrupt fraudulently transferred,
any court of bankruptcy, and any such court which would have had
jurisdiction if bankruptcy had not intervened, shall have concurrent
jurisdiction of a suit to recover the same, a trustee in bankruptcy was
entitled to maintain a suit in equity for an accounting in the Unlfed
States District Court against fraudulent transferees of certain accounts
of the bankrupt, consisting of a large number of items, the actual value
of which could only be ascertained by an accounting, though complain
ants knew the face value of the accounts.

Davison & Seymour, for complainants.
Furth & Singer, for respondents.

HOLLAND, District Judge. The trustee in this case alleges that on
the 5th day of October, 1903, the bankrupts transferred to the respond
ents certain book accounts, amounting to $1,323.81. The day follow
ing, to wit, October 6th, a petition was filed in the District Court of the
United States for the Eastern District of Pennsylvania praying that the
said Louis Wiesen et aI., copartners, trading as Wiesen Bros., and the
Penn Waist & Suit Company, be adjudged bankrupts; and on the 27th
day of October, 1903, the adjudication in bankruptcy was made. The
bankrupts admitted in writing they were insolvent on the 5th day of
October, 19°3; and Elias Wiesen, one of the bankrupts, testified before
the referee that he knew between the 15th and 20th days of September
that the firm of Wiesen Bros. was in failing circumstances. It is
further alleged that the transfer was made without consideration, and
that no money was paid for the said transfer, nor were goods or mer
chandise given in exchange therefor. The bill asserts a want of ade
quate remedy at law, and prays that the respondents named in the bill
be compelled to render an accounting of all sums of money collected by
them as proceeds of the accounts assigned or transferred to them by
Wiesen Bros. To this bilI the respondents demur: (1) That the plain
tiffs have an adequate remedy at law; (2) the amount of the accounts is
known to the complainants and stated in the bill; (3) the trustee may
ascertain all the information necessary in a suit at law to recover the
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value of the book accounts, or by an examination of the respondents
before the referee.

The parties here have been adjudged bankrupts, a trustee appointed,
and suit is instituted by him against third parties for the value of prop
erty fraudulently conveyed to them by the bankrupt. It is therefore
a controversy at law or in equity, within the provision of section 23
(Act July 1, 1898, c. 541, 30 Stat. 552 [U. S. Compo St. 19°1, p. 3431]),
and not a proceeding in bankruptcy, wherein summary proceeding can
be had. Bardes V. Hawarden Bank, 20 Sup. Ct. IOOO, 44 L. Ed. 1I7S·

By section 2 of the original bankrupt act (30 Stat. S4S [U. S. Compo
St. 19°1, p. 3420]), District Courts of the United States in the several
states are invested, within their respective territorial limits, "with
such jurisdiction at law and in equity as will enable them to exercise
original jurisdiction in bankruptcy proceedings * * * to cause
the assets of bankrupts to be collected, reduced to money and dis
tributed, and determine controversies in relation thereto, except as here
in otherwise provided." This applies to the powers of receivers or
the marshal to take charge of property of bankrupts in the possession
of third persons after the filing of the petition, and until it is dismissed
Dr the trustee is qualified, when that is absolutely necessary for the
preservation of the estate (Bryan v. Bernheimer, 21 Sup. Ct. 557, 4S L.
.Ed. 814), and would be a proceeding in bankruptcy, as distinguished
it om a controversy at law or in equity, within the true interpretation of
:ledion 23 (In re Rochford, 124 Fed. 182, S9 C. C. A. 388, IO Am.
Bankr. R. 608).

The transfer comes within the prohibition of section 67e of the bank
ruptcy act, forbidding the transfer of the property within four month.s
prior to the filing of the petition, with intent and purpose on the part of
the transferror to hinder, delay, and defraud creditors; and the trustee
is authorized to recover and reclaim the same, by legal proceedings
or otherwise, for the benefit of creditors. The subdivision of this sec
tion was amended by act of Congress of February 5, 1903, c. 487, 32
Stat. 800 [U. S. Compo St. Supp. 1903, p. 417], as follows:

"For the purpose of such recovery, any court of bankruptcy, as hereinbefore
defined, awl any such court which would have had jurisdiction if bankruptcy
had not intervened, shall have concurrent jurisdiction."

This amendment empowers the complainants to bring their suit in
the District Court. The only question to be determined is whether it
should be b.y bill or suit at common law. We have here the question
of accounting together with that of fraud involved, both of which are
subjects of equity jurisdiction. The face value of these accounts, of
course, is known to the complainants; but their actual value is a differ
ent hlatter, and known only to the respondents, who have, no doubt,
colleded and reduced them to cash so far as this could be done, and
their dctual value is entirely within their knowledg-e.

Unutr the circumstances, we think that this bill should be sustained,
upon tll~ auth()rity of the Supreme Court of Pennsylvania in the case of
Bierbo\\ti'S Appeal, 107 Pa. 14. It is there said:

"The fll-l'T. that i.n such case an action of assumpsit might be brought against
the princi1-,ul l1et,'ndant to recover back such excess will not oust the jurisdic-
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tIon in equity, wbere the parties and circumstances are sucb tbat tbe remedy
afforded in equity is more appropriate and more convenient than at law."

The case of Conyngham's Appeal, S7 Pa. 474, was a case involving
a pledge of collaterals, and, because the account between the parties in
volved a number of items, it was held properly cognizable in equity.
The accounts here assigned are in fraud of creditors, consisting of a
number of items, the actual value of which can only be ascertained by an
accounting, and this can be accomplished more expeditiously and con
veniently in this proceeding.

The demurrer is overruled.

GILSON v. MUTUAL RESERVE FUND LIFE ASS'N.

(Circuit Court, W. D. Kentucky. March 29, 1904.)

1. FEDERAL COURTS-JURISDICTION-AMOUNT IN CONTROVERSY.
'''bere plaintiff sued defendant insurance company to recover dues and

assessments amounting to $1,527.25, together with interest, in all amount
ing to $2,346.50, and prayed judgment against defendant "for tbe sum of
$2,346.50, being tbe amount of dues and assessments paid to date, with
interest" to September 1, 1900, and for interest on tbe same from that
date, and for costs, the fact tbat the interest was added to tbe principal
did not change it to principal, so as to justify a removal of the cause to
tbe federal courts on the ground tbat tbe parties were citizens of different
states, and that the amount involved exceeded $2,000, exclusive of interest
and costs.

Means & Farnsley, for plaintiff.
Pirtle, Trabue, Doolan & Cox, for defendants.

EVANS, District Judge. In 1885 the plaintiff received a certificate
of membership (equivalent to a policy of life insurance) in the defend
ant company for $5,000. He continued to pay the dues and assessments
up to some time in 1901, when, as he avers, the company increased the
amount of such dues and assessments far beyond what was stipulated
in the contract, and beyond his ability to pay, and thus forced him out
of the association. The dues and assessments thus paid by him amount
ed to $1,527.25, and he has sued to recover that sum, with interest
thereon from the respective dates of payment, the aggregate of which
on September I, 1903, was $2,346.5°. The prayer of the petition is in
this language:

"'Vberefore plaintiff prays judgment against the defendant in the sum of
$2,34H.50, being the amount of dues and assessments paid to this date, with
interest on the same to September 1, 1903, and for interest on the same from
said date, for the costs herein expended, and for all proper and equitable re
lief."

The defendant, alleging itself to be a citizen of New York, and the
plaintiff to be a citizen of Kentucky, removed the case into this court,

, 1. Jurisdiction of circuit courts as determined by amount in controversy,
see notes to Auer v. Lombard, 19 C. C. A. 75; Tennent-Stribling Shoe Co. v"
Roper, 36 C. C. A. 459.

See Removal of Causes, vol. 42, Cent. Dig. § 130.
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and the plaintiff has moved to remand the same to the state court. By
the judiciary act now in force, it was competent for the defendant, upon
the ground alleged, to remove the case to this court, provided the
amount in controversy, exclusive of interest and costs, exceeded the sum
or value of $2,000. It is insisted by the defendant's counsel that while
the amount of dues and assessments paid was only $1,527.25, and there~

fore did not exceed $2,000, yet that the prayer of the petition and the
claim made by the plaintiff have converted the interest up to September
I, 1903, into principal; and he likens it to a case where there had been
a judgment for the amount of principal and interest, such latter case,
where suit was brought on the judgment, having been held to be re
movable if the amount of the judgment was more than $2,000. While,
if there had been a judgment, the interest would be merged therein
so as thereafter to make the whole debt principal, yet the court is
clearly of opinion in the case now before it that the interest has not,
by the mere frame of the plaintiff's petition, been transmuted into
principal. The utmost that can be said of the petition is that it seeks
to recover compound interest, but, in the opinion of the court, it is
nevertheless interest, and nothing more, within the meaning of the
judiciary act, and consequently it does not appear that the amount
claimed in the petition of the plaintiff, exclusive of interest and costs,
exceeds the sum of $2,000. Indeed, all except the dues and premi
ums is expressly claimed as interest, and expressly shown to be interest,;
and nothing else.

It resllIts that the motion to remand the action to the state court must
be, and it is, sustained.

MEMORANDUM DECISIONS.

AMERICAN BRIDGE CO. v. PEDEN. (Circuit Court of Appeals, Seventh
Circuit. November 3, 1903.) No. 985. In Error to the Circuit Court of the
United States for the Northern District of Illinois. Nathan E. Utt, for plain
tiff in error. Simon Kruse, for defendant in error. No opinion. Judgment
affirmed. See 120 Fed. 523.

AMERICAN SALES BOOK CO. et at v. CARTER-CRUME CO. et al.
(Cil'cuit Court of Appeals, Second Circuit April 25, 1904.) No. 19,'.. Appeal
from the Circuit Court of the United States for the Western District of New
York. M. B. Phillipp, for appellants. Charles H. Duell. for appellees. Be
fore WALLACE, LACOMBE, and TOWNSEND. Circuit Judges. Decree (125
Fed. 499) reversed ill open court.

AMERICAN SPIRITS MFG. CO. v. EASTON et at (Circllit Court of Ap
peals, Seventh Circuit. October 15, 1903.) No. 1,001. Appeal froill the Cir-
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cuit Court of the United States for the Northern District of Ilnnois. Levy
Mayer, for appellant. John S. Stevens, for appellee. No opinion. Decree
(120 Fed. 440) reversed. and cause remanded.

CAMP et al. v. PEACOCK, HUNT & WEST CO. et at. (Circuit C-ourt of
Appeals, Fifth Circuit. January 12, 1904.) No. 1,308. Appeal from the Cir
cuit Court of the United States for the Southern District of Florida. For
opinion below, see 128 Fed. 1005. J. N. Stripling, for appellants. C. M.
Cooper and J. C. Cooper, for appellees. Before PARDEE, McCORMICK, and
SHELBY, Circuit Judges.

PER CURIAM. A majority of the court is of the opinion that there is no
reversible error in the record. Affirmed.

DOWAGIAC MFG. CO. v. MINNESOTA MOLINE PLOW CO. et at. (Cir
cult Court of Appeals, Eighth Circuit. May 13, 1904.) No. 2,033. Appeal
from the Circuit Court of the United States for the District of Minnesota.
Fred L. Chappell, for appellant. Ephraim Banning and Thomas A. Banning,
for appellees. Affirmed, with costs, without an opinion. For opinion below,
see 124 Fed. 736.

EMPIRE STATE-IDAHO MINING & DEVELOPING CO. v. BUNKER
HILL & SULLIVAN MINING & CONCENTRATING CO. (two cases). (Cir
cult Court of Appeals, Ninth Circuit. May 4, 1904.) Nos. 993, 994. Appeal
from the Circuit Court of the United States for the District of Idaho, North
ern Division. W. B. Heyburn, for appellant. Curtis H. Lindley, Henry
Eickhoff, John R. McBride, and Myron A. Folsom, for appellee. Dismissed
pursuant to stipulation. See 106 Fed. 471, and 108 Fed. 189.

HOADLEY v. CHASE. (Circuit Court of Appeals, Seventh CircuIt. Oc
tober 21, 1903.) No. 994. Appeal from the Circuit Court of the United States
for the District of Indiana. Wm. A. Ketcham and Joseph Wilby, for ap
pellant. Addison C. Harris and D. W. Sims, for appellee. No opinion. De
cree (126 Fed. 818) affirmed.

HORAN v. HUGHES. (Circuit Court of Appeals, Second CircuIt March
2, 1904.) No. 141. Appeal from the District Court of the United States for
the Southern District of New York. LeRoy S. Gove, for appellant. Peter S.
Carter, for appellee. Before WALLACE, LACOMBE, and TOWNSEND, Cir
cuit Judges.

PER CURIAM. Decree of District Court (129 Fed. 248) affirmed, with in
terest and costs.

KALAMAZOO CORSET CO. v. SIMON. (Circuit Court of Appeals, Seventh
Circuit. October 15, 1903.) No. 1,008. In Error to the Circuit Court of the
United States for the Eastern District of Wisconsin. Paul D. Durant, for
plaintiff in error. Edward P. Vilas, for defendant in error. No opinion.
Judgment (129 Fed. 144) affirmed.:

LEHIGH VALLEY TRACTION CO. v. HALE & KILBURN MFG. CO.
{Circuit Court of Appeals, Third Circuit. May 19, 1904.} Appeal from the
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CircuIt Court of the United States for the Eastern DIstrict of PennsylvanIa.
Geo. H. Knight, for appellant. S. O. Edmonds, for appellee. Dismissed by
consent of counsel, without costs. See 126 Fed.. 653.

LEWIS T. lETNA INS. CO. (Circuit Court of Appeals, Second Circuit.
April 19, 1904.) No. 153. Appeal from the District Court of the United
States for the Southern District of New York. This is an appeal from a final
decree entered August 20, 1903, in favor of the libelant, for $1,337.71, being
the amount found due upon a policy of insurance issued by the respondent to
insure the owners of the lighter Stamford. The circumstances attending the
stranding of the lighter have been considered by this court in the action
brought by this I1belant against the tug Quigley and the Barber Asphalt Com
pany. The facts will be found in the opinion filed by the District Court in
that case. 123 Fed. 161. The opinion in the case at bar is reported in 123
J!'ed. 157. John F. Foley, for appellant. Herbert Green, for appellee. Before
LACOMBE, TOWNSEND, and COXE, CIrcuit Judges.

PER CURIAM. The opInion of the District Judge so clearly and satisfac
torily considers and decides all the important questions in issue that little
can be added that is not repetitional. There is no controversy upon the facts,
and, as we agree with the conclusions of law found by the District Jud::e, we
conclude to affirm the decree upon his opinion, with interest and costs.

In· re MILES et al. (CircuIt Court of Appeals, EIghth Circuit. May S,
1904.) No. 30. F. L. Hamer, for petitioners. On petition for review. Dis
mIssed, wIth costs, for want of prosecution.

THE NEW ENGLAND. (CIrcuIt Court of Appeals, FIrst Circuit. April 14,
1904.) No. 488. Appeal from the District Court of the United States for the
District of Massachusetts. Thomas J. Gargan, PatriCk M. Keating, and Sewall
C. Brackett, for appellant. Walter C. Cogswell, for appellee. Before COL'!'
and PUTNAM, CIrcuit Judges, and ALDRICH, District Judge.

PER CUR~AM. Appeal dismissed, for failure of the appellant to cause the
record to be printed, as provided by rule 23 (90 Fed. Ivi!, 31 C. C• .A. lvii), with
costs for the appellee, See 110 Fed. 415.

In re NEWMAN. (CIrcuit Court of Appeals, FIrst CircuIt. April 26, 1904.)
No. 518. Adoniram J. Cushing, for petitioner. Henry C. Cram, for respondents.
Before COLT and PUTNAM, CIrcuit Judges.

PER CURIAM. Petition dismissed, without costs to either party.

NORWICH & N. Y. TRANSP. CO. v. INSURANCE CO. OF NORTH AMER
ICA. SAME v. SECURI'l'Y INS. CO. o:B' NEW HAVEN. SAME v. FIRE
MAN'S FUND INS. CO. OF SAN FRANCISCO. SAME v. CHUBB et al.
(CircuIt Court of Appeals, Second CircuIt. April 14, 1904.) Nos. 134-137.
Appeals from the District Court of. the United States for the Southern Dis
trict of New York. These causes come here upon appeals from decrees award
ing certain proportions of losses of particular and general average underpoU
cies of marine insurance upon libelant's steamer City of Worcester, which
struck on Cormorant Rock, outside New London Harbor, tearIng out a part ot
her forward bottom, and was subsequently stranded by her master Tlear
Green's Harbor. not far from New London. The opinion of the District Court
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II! reportee! in 118 Fee!. 307. Lawrence Kneeland, for appellants. Wllhelmus
Mynderse, for appellees. Before WALLACE, LACOMBE, and COXE, Circuit
Judges.

PER CURIAM. The opinion of the District Judge most thoroughly and
carefully discusses the facts and the single question of law which arises
thereon, and, since we fully concur In his findings, reasoning and conclusion.
it seems unnecessary to write any further opinion. The decrees are affirmed.
with interest and costs.

PHILLIPS et aI. v. HEAD. (Circuit Court of Appeals, Eighth Circuit.
April 2, 1904.) No. 2,037. In EITor to the Circuit Court of the United States
for the Western District of Arkansas. W. H. Arnold, Thomas C. McRae. and
W. V. Tompkins, for plaintiffs in error. Oscar D. Scott and James D. Head.
for defendant in en-or. Dismissed, with costs, pursuant to the stipulation of
the parties. See 114 Fed. 489.

TAYLOR et aI. v. SOUTHERN PAC. CO. et at (Circuit Court of Appeals,
Sixth Circuit. October 6, 1903.) No. 1,216. Appeal from the Circuit Court of
the United States for the Western District of Kentucky. J. B. Foraker, Ed
ward Lauterbach, Eugene Treadwell, and Augustus E. Willson, for apIJelhmts.
Humphrey, Burnett & Humphrey, Lawrence Maxwell, Jr.. and Maxwell Evarts,
for appellees. Dismissed by agreement. See 122 Fed. 147.

THOMAS, Collector, v. HEMPSTEAD. (Circuit Court of Appeals, Third
Circuit. March 8, 1904.) No. 13. Appeal from the Circuit Court of the
United States for the Eastern District of Pennsylvania. .

PER CURIAM. This cause came on to be heard on the transcript of record
from the Circuit Court of the United States for the Eastern District of
Pennsylvania. On motion of counsel for appellant, it is now here ordered,
adjudged, and decreed by this court that the appeal from the said Circuit
Court in this cause be, and the same is hereby, dismissed. See 122 Fed. 752.

TONOPAH &: S. L. MIN. CO. v. TONOPAH MIN. CO. OF NEVADA. (Cir.
cuit Court of Appeals, Ninth Circuit. May 16, 1904.) Nos. 1,075-1077. Appeal
from the Circuit Court of the United States for the District of Nevada. Ket
Pittman & Dickson and Ellis & Ellis, for appellant. J. C. Campbell, K. M. Jack
son, W. H. Metson, and Campbell, Metson & Campbell, for appellee. Motion
to dismiss argued by J. C. Campbell, counsel for the appellee, no one appearing
for the appellant, and submitted. Motion granted. and appeal wliDliBsed, with
costs. See 125 Fed. 389, 400, 408.
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