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FEDERAL CASES.
BOOK 24.

A COMPREHENSIVE COLLECTION OF DECISIONS OF THE CIRCUIT AND DISTRICT
COURTS OF THE UNITED STATES FROM THE EARLIEST-TIMES TO THE
BEGINNING OF THE FEDERAL REPORTER. (1880,) ARRANGED
ALPHABETICALLY BY THE TITLES OF THE CASES.

N.B.
when desired through the 1able of cases.

Case No. 14,078.
TOLER v. ARMSTRONG
[4¢ Wash. C. C. 297.]1

Circuit Court, D Pennsylvania.
1822.2

CoNTRACTS—VALIDITY — PuBLIC PoLicT —ILLEGAL
TRANSACTIONS—WIHEN ENFORCEABLE—RULE.

1. It is a salutar rule, founded on morality
and good policy, and which recommends itself
to the good sense of every one, that no man
ought to be heard in a court of justice, who
seeks to enforce a contract founded in or arising
out of moral or political turpitude.

2. The rule itself has sometimes been carried
to inconvenient lengths; the difficulty being not
in any unsoundness of the rule itself, but in its
fitness to the particular case to which it has
been applied. Does the taint in the original
transaction infect and vitiate every contract
growing out of it, however remotely connected
with it? This would be to extend the rule be-
yond the policy which produced it, and would
lead to the most inconvenient consequences,

3. The rule, as now clearly settled, is, that
where the contract grows immediately out of,
or is connected with an illegal or immorsl! act, a
court of justice will not lend its aid to enforce
it. And if the contract be in part only connect-
ed with the illegal transaction, and growing im-
mediately out of it, though it be in faect a new
contract, it is equally tainted by it.

N%. 14,233.

QOct. Term,

[Cited in Tufts v. Tufts, Case
Quoted in Bailey v. Milner, 1d. 710.]

[Cited in_brief in Bancroft v. Dumas, 21 Vt.
459. Cited in Galligan v. Fannan. 89 Mass.
[7 Allen] 256; Thomas v. Brady. 10 Pa. St.
170._ Cited in brief in Atkins v. Johnson, 43
Vt. 79; Rheem v. Naugatuck Wheel Co., 33
Pa. St. 363: Melchoir v. McCarty, 31 Wis.
254.]

4. But if the promise be unconnected with the
illegal act, and is founded on a new considera-
tion, it is not tainted by the act; although it was
known to the party to waom the promise was

1 [Originally published from the MSS. of Hon.
Bushrod YWashington, Associate Justice of the
Supreme Court of the Umted States, under the
supervision of Richard Peters, Jr., fEsq.]

2 [Affirmed in 11 Wheat. (24 U. 8.) 258.]

24FED.CAs.—1

C'ages reported in1his rerier are always cited herein by their numbers. The original citationscan be found

made; and although he was the contriver and
conducter of the illegal act.
[Cited in Tufts v. Tufts, Case No. 14,233.]

[Cited in Morris’ Run Coal Co. v. Barclay
Coal Co., 68 Pa. St. 189.]

This was an action to recover upwards of
$2,000, being so much paid by the plaintiff
for freight, shipping charges, duty. charges
of importation, appraisement, land carriage
to Boston, law and other expenses, on cer-
tain goods shipped at St. John’s in New
Brunswick, in December, 1813, for account
of the defendant, in the schooner*George, and
consigned to the plaintiff to forward to the
defendant, residing in Philadelphia. The
schooner George was captured by the Fly,
and brought into Bllsworth, in the district
of Maine, on the 13th of January, 1814, and
there seized and libelled by the collector of
that port, upon the ground of a collusive cap-
ture. The carge was delivered to Dekoven,
the owner and commander of the Fly, who
brought in the George, upon admiralty stipu-
lations given by Dekoven, and Smead, as his
surety. The plaintiff informed the defendant
of the arrival of the goods, and gave his bond
to Smead to indemnpify him for becoming the
surety. The defendant applied to the plaintiff
for an order on Dekoven for the goods belong-
ing to lmm, which was given, upon the faith
of the defendant’s assurances that he would
indemnify the plaintiff, and reimburse him all
expenses, and other sums which he might be
obliged to pay on account of these goods.
The defendant received the goods from De-
koven, and paid him upwards of $5,000, as
upon a sale of the goods to him by Dekoven.
The goods were finally condemned to the
United States, upon the ground of a collusive
capture by the Fly. See the case of The
George, 2 Wheat. [15 U. 8.] 278; 1 Wheat.
{14 G. 8.] 408. It appeared by the testimony
in the cause, that the plaintiff had also goods
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shipped on his own account in the George,
and that he was the consignee of the goods
of the defendant and others; that he paid all
the expenses and other charges incurred on
account of this shipment, and in defending
the admiralty proceedings against the cargo;
and charged the defendant with his propor-
tion of the sums so expended.

It was contended by Mr. Peters, for the de-
fendant, that this was an illegal importation
from the country of the enemy during war,
in which the plaintiff was concerned. That
in the scheme for importing these goods into
the United States, by means of a collusive
capture, the plaintiff was concerned; as ap-
peared by his conducting and managing the
whole of the business, paying all the expens-
es, many of them incurred before the capture;
and defending the admiralty proceedings aft-
er the seizure and libel; and by many other
circumstances, to be collected from the evi-
dence. This being the case, the plaintiff
could not recover in an action so clearly grow-
ing out of an illegal transaction. But at all
events, as the defendant had paid Dekoven
for the goods, the plaintiff could have no just
charge against him for the sums paid on ac-
count of the same goods.

C. J. Ingersoll, for the plaintiff, insisted
that though the plaintiff should be considered
as owner of part of the cargo of the George,
that circumstance cannot impeach the valid-
ity of the defendant’s engagement to indem-
nify him against whatever sums he, the
plaintiff, might have to pay on account of the
defendant’s goods, it being fully proved that
the plaintiff had no interest of any sort in
the goods imported by the defendant. That
the charge against the plaintiff that he was
concerned in the scheme of introducing these
goods into the United States, by means of a
collusive capture, has no colour for it in the
evidence. The true rule is, that unless the
promise be the immediate offspring of the
iilegal act, the person entitled under it is not
prevented from maintaining his action. Bird
v. Appleton, 8 Term R. 562; Farmer v. Rus-
sel, 1 Bos. & P. 295; Ex parte Bulmer, 13
Ves. 313; Hodgson v. Temple, 5 Taunt, 181.

C. J. Ingersoll, for plaintiff.

Mr. Peters, for defendant.

WASHINGTON, Circuit Justice (charging
jury). 'The rule of law, under which the de-
fendant seeks to shelter himself against a
compliance with his contract fo indemnify
the plaintiff for all sums which he might
have to pay on account of the goods shipped
from New Brunswick for the defendant, and
consigned to the plaintiff, is a salutary one,
founded in morality and good policy; and
which recommends itself to the good sense
of every man as soon as it is stated. The
principle of the rule is, that no man ought to
Ybe heard in a court of justice, who seeks to en-
force a contract founded in, or arising out of
moral or political turpitude. The rule itself
has sometimes been carried to inconvenient

[24 Fed. Cas. page 2]

lengths; the difficulty being, not in any un-
soundness in the rule itself, but in its fitness
to the particular cases to which it has been
applied. Does the taint in the original trans-
action infect and vitiate every contract grow-
ing out of it, however remotely connected
with it? This would be to exiend the rule
beyond the policy which produced it, and
would lead to the most inconvenient conse-
quences. Carried out to such an extent, it
would deserve to be entitled a rule to en-
courage and protect fraud. So far as the
rule operates to discourage the perpetration
of an immoral or illegal act, it is founded in
the strongest reason; but it cannot safely be
pushed farther. If, for example, the man who
imports goods for another, by means of a vio-
lation of the laws of his country, is disqualified
from founding any action upon such illegal
transaction for the value or freight of the
goods, or for other advances made on them, he
is justly punished for the immorality of the
act, and a powerful discouragement from the
perpetration of it is provided by the rule.
But after the act is accomplished, no new
contract ought to be affected by it. It ought
not to vitiate the contract of the retail mer-
chant, who buys these goods from the im-
porter; that of the tailor, who purchases
from the merchant; or of the customers of
the former, amongst whom the goods are dis-
tributed in clothing, a'though the illegality
of the original act was known to each of
those persons at *he time he contracted.

I understand the rule, as now clearly set-
tled, to be, that where the contract grows
immediately out of, and is connected with,
an illegal or immoral aet, a court of justice
will not lend its aid to enforce it. And if
the contract be in part only connected with
the illegal transaction, and growing imme-
diately out of it, though it be in fact a new
contract, it is equally *ainted by it. The
case before supposed, of an action for the
value of goods illegally imported for another,
or for freight and expenses attending it,
founded upon a promise, express or implied,
exemplifies a part of the above rule. The
latter part of it -nay be explained by the fol-
lowing case: as if the importation was the
result of a scheme to consign the goods to
the friend of the owner, with the privity of
the former, that he might protect and defend
them for the owner, in case they should be
brought into jeopardy, in consequence of
some intended violation of law: I should
consider a bond or promise, afterwards given
by the owner to his friend to indemnify him
for his advances on account of any proceed-
ings against the property, or otherwise, as
censtituting a part of the res gesteoe, or of the
original transaection, though it purports to be
a new contract. For it would clearly be a
promise growing immediately out of, and
connected with the illegal act. It would be
in fact all one transaction; and the party to
whom the promise was made would, by such
a contrivance, contribute, in effect, to the
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success of the illegal measure. But if the
promise be unconnected with the illegal act,
and is founded on a new consideration, it is
not tainted by the act; although it was
known to the party to whom the promise was
made, and although he was the contriver and
conductor of tke illegal act. Thus if A,
should, during war, contrive a plan for im-
porting goods from the country of the enemy
on his own account, by means of smug-
gling or of a collusive capture, and in the
same vessel should be sent goods for B.;
and A. should, upon the request of B., be-
come security for payment of the duties; or
should undertake to become answerable for
expenses on account of a prosecution for the
illegal importation, or should advance money
to B. to enable him to pay those expenses;
these acts, constituting no part of the orig-
inal scheme, hera would be a new contract,
upon a valid and legal consideration, uncon-
nected with the original aet, although re-
motely caused by it; and such econtract
would not be so contaminated by the turpi-
tude of the offensive act, as to turn A. out
of court when seeking to enforce it; although
the illegal introduction of the goods into the
country was a consequence of the scheme
projected by A. in relation to his own goods.
‘Whether the plaintiff had any interest in the
goods imported by the defendant from New
Brunswick; or was the contriver of, or con-
cerned in a scheme to introduce those goods,
or even his own, if he had any, into the
United States, by means of a collusive cap-
ture, or otherwise; or consented to become
the consignee of the defendant’s goods, with
a view to their introduction; are questions
which must depend upon the evidence, of
which you must judge. It ought however to
be rememberec, that it would seem from the
letters of introduction of the defendant to
the plaintiff, some time after this importa-
tion had taken place, that these gentlemen
were, at that time, strangers to each other.
It is necessary, before I conclude my ob-
servations upon this part of the case, to ob-
serve, that what was said by the supreme
court in the case of The George [supral], with
respect to the evidence, is not to be regarded
by the jury, so as to prejudice either of the
parties in this cause. As to the account and
receipt of Dekoven for the value of the goods
delivered by him to the defendant, it has noth-
ing to do with the action now before you;
which is brought to recover certain sums of
money expended by the plaintiff for the de-
fendant, in relation to those goods, upon the
faith of the defendant’s promise to indemnify
the plaintifi for making the advances. If,
notwithstanding the plaintiff’s order upon De-
koven ito deliver the goods to the defendant,
he chose to purchase them from Dekoven, it
furnishes no reason why the promise to the
plaintiff should not be complied with.

The jury having been out some time, re-
turned into their box, and requested the in-
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struction of the cour upon the following
questions, viz. whether Toler must have an
interest in Armstrong’s goods to constitute
him a participator in the voyage? or, if sim-
ply having goods on board will constitute
him such?

WASHINGTON, Circuit Justice. The mere
circumstance of the plaintiff having goods on
board would not constitute him a participator
in the illegal importation, so as to affect his
right of recovery in this action; but being
interested in the goods imported by the de-
fendant, would have that effect.

Verdict for plaintiff for the whole of his de-
mand.

. An exception was taken to this charge, and the
judgment was affirmed on writ of error. 11
Wheat. [24 U, S.] 258.

Case No. 14,079.
TOLER v. WHITE.
[L Ware (277), 280;1 19 Am. Jur. 206.]
District Court, D. Maine. Dec. 22, 1834.
SH1PPING—PUBLIC REGULATIONS — DEPOSIT OF

PaPERS WITH CONSUL.

The act of February 28, 1803, § 2 [2 Stat. 203],
concerning consuls and vice-consuls requiring
masters of vessels to deposit their ship’s papers
with the consul on their arrival in a foreign
port, does 1ot apply to a case when the vessel
merely touches at a port, without coming to an
entry or transacting any business.

[Cited in Parsons v. Hunter, Case No. 10,778;
Passenger Cases, 7 How. 48 U. 8.) 537;
Harrison v Vose, 9 How. (50 U. S.) 384;
The Javirena, 14 C. C. A, 350, 67 Fed. 155.]

This action was brought by the United
States, in the name of [Hopeful Toler] their
consul at Ponce, in Porto Rico, to recover
a penalty of $3500, of the defendant [John
White], master of the brig Cadmus, of KXen-
nebunk-port, for not depositing his register
with the said consul, on his arrival at Ponce,
agreeably to the requirement of the statute
of February 28, 1803, § 2. It appeared by
the evidence that Capt. White arrived at
Ponce, in Porto Rico, in the brig Cadmus,
the first of March, 1834, between the hours
of six and seven o’clock in the morning, and
came to anchor; that he went on shore in
the course of the day, and passed by the

. consul’s office, and that the vessel remain-
‘ed in port until about five o’clock in

the
oot
de-

afternoon of the same day, when she
under weigh and left, without having
posited her papers with the consul.

Mr. Anderson, Dist. Atty., for plaintift, *
G. W. Pierce, for defendant.

WARE, District Judge. 2 [The admission’
of the consul’s certificate as evidence is ob-:
jected to in the first place because he is a

7 1d[Reportcd by Hon. Ashur Ware, Distriet
udge.
2 [From 19 Am. Jur, 206.]
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party in the case. The general rule is that
a person whose name appears as a party
on the record cannot be heard as a witness
to support his own cause. The reason is
that he is directly interested in the event of
the suit, either from having an immediate
interest in the matter in controversy, and
therefore obtaining a certain benefit or loss,
as the decision may be either in his favor
or against him, or from his liability to cost
in the event of an adverse decision. This
is the sole reason for his exclusion, and
the rule by which he is excluded, extends
no farther than the reason on which it is
founded. When, therefore, he has no in-
terest in the subject in controversy, and is
not liable for costs, whatever may be the
decision, he is like any other disinterested
person a competent witness. On this als-
tinction the members of charitable corpora-
tions have been held to be competent wit-
nesses for the corporation, they not being
personally interested in the suit nor liable
for costs (Weller v. Governors of Foundling
Hospital, Peake, 153); and for the same
reason it was ruled by Judge Washington,
in Willings v. Consequa [Case No. 17,7671,
that a party who had assigned to his co-
plaintifi’s all his interest in the matter in
controversy, and had been indemnified by
them against costs by a deposit with the
clerk, of a sum sufficient to cover the costs
already arisen and those which probably
would arise, was a competent witness for
his " co-plaintiffs, though his name stood on
the record as a party to the cause. The in-
terest which a party has, says Mr. Justice
‘Washington, in the event of the suit, both
as to costs and the subject in dispute, is
the reason why he cannot be a witness;
and when that interest is removed the ob-
jection ceases. In this case the suit is di-
rected by the statute to be prosecuted in the
name of the consul. But it is commenced
by the order of the United States, it is
prosecuted for their benefit and by their
attorney, and the penalty when recovered
is recovered for their use. The consul's
name is used instead of that of the United
States, the real plaintiff, as the postmaster-
general stands on the record as the nominal
plaintiff, in all suits commenced for debts
due to the post oftice. The consul has no
interest in the subject in controversy, and
no control over the action. He is a mere
nominal plaintiff and is not, as I understand
the law, liable for costs, in the event that
the decision is against him. The objection
to the admissibility of the certificate on wne
ground that the consul is a party on the
record cannot be sustained. It is further
objected that the evidence is taken ex parte.
The answer to this objection is that it is
taken by neither party in the proper sense
of the word, unless the consul should be
considered in this act as the representative
of the United States. The evidence comes
from a public officer in the regular discharge

[24 Fel. Cas. page 4]

of the proper functions of his office, and as
a part of his regular and ordinary official
duty. It cannot therefore with propriety
be termed ex parte evidence.

[Another objection is that it is not under
oath. It is true that the certificate is not con-
firmed by the oath of the consul. But it can-
not be considered as wholly unprovided with
the sanction of an oath. In giving the certif-
icate he acts as a public officer within the
proper sphere of his official duty, and though
the attestation of his oath is not given di-
rectly to the certificate, it is made under the
obligation of his oath of office. There are
many cases in which the certificate of a pub-
lic officer, acting within the range of his of-
ficial duty, is received as evidence without
being verified by the oath of the officer. In-
deed they are not thus usually verified. But
this is not admitting evidence unsupported by
oath. The official oath of the officer applies
to the certificate, and is binding on the officer
in giving it, as far as an oath can bind. The
violation of truth is not in such cases, in-
deed, usually visited with the penalties of per-
jury, but is punished as an official misde-
meanor. But it is not on that account the
less perjury in the forum of conscience. The
return of an officer on a precept of court is
received as evidence, but it is not sworn to.
A copy of a record, certified under the official
seal of the recording ofticer, is not verified by
any other oath than his oath of office. Yet
this is admitted in evidence and is of higher
authority than an examined copy which is
sworn to by any other person. Bull. N. P.
226,

[But though these objections are not con-
clusive against the admissibility of the cer-
tificate, the question still recurs, is it compe-
tent evidence? As it does not present itself
in a form, which entitles it to be received ac-
cording to the ordinary rules of courts of law,
it belongs to him who offers it to shew, that
it is within some principle, that takes it out
of the ordinary rule, by which papers of this
kind are excluded from the character of evi-
dence. No decision directly in point has been
referred to in the argument. I have met
with none in my own researchés. Yet it can
hardly be doubted that this precise question
must have occurred in the practice of the
courts. In deciding the question, then, we
must recur to general principles.

[A consul holds a high and responsible of-
fice. The original object of the institution of
the office was purely commercial, it being the
consul’s duty to watch over and protect the
commercial rights of his country, within the
limits of his consulate. This is a general du-
ty, which it is believed results from the na-
ture of his office. But there are some partic-
ular duties, which are specifically required of
him by the laws of this country, and one of
them is that mentioned in the section of the
law on which this action is founded, viz., that
of receiving the papers of all American ves-
sels arriving at the port where he resides
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The receiving of the register of a vessel is an
official act done in discharging the ordinary
functions of his office. He is therefore the
proper person to be called upon to prove,
whether it was deposited with him or not;
and if it was not, he is the only person by
whom this fact can be proved. It would
seem, therefore, that he must be a competent
witness, from the necessity of the case, and
the only question which can be raised, is,
whether his testimony must be under oath.
I think it is not necessary; but that the au-
thentication of the certificate, by the seal of
the consulate, is equivalent to a verification
of it by the oath of the party. It is not con-
tended that the annexation of the seal of the
consulate to every certificate will make it
evidence. It is only when he certifies a fact,
which falls within his official cognisance, in
the regular discharge of the duties of his
office. Why should not his certificate, au-
thenticated under the seal of the consulate,
have the same credit as the certificate of the
clerk under the seal of the court? In the case
of Church v. Hubbart, 2 Cranch [6 T. S.]
187, the certificate of the American consul at
Lisbon was offered to prove a law of Por-
tugal. It was annexed to a copy of a trans-
lation of the law certifying that the copy was
a true one and that the translation was cor-
rect. It was adjudged to be inadmissible as
evidence. The chief justice, in delivering the
opinion of the court, observed, that to give
this certificate the force of testimony, it would
De necessary to show, that it was one of the
consular functions, to which the laws of this
country attach eredit. The certificate in that
case was an extra-official act. The American
consuls have not the custody of foreign laws,
and can give no copies of them. But in the
present case, it is made the duty of the mas-
ter to deposit his register with the consul,
and the consul receives it in his official char-
acter. It is a matter which falls within his
official cognizance, and, in making a certifi-
cate of the fact, he is performing one of the
regular and ordinary functions of his office.
My opinion on the whole is, that the certifi-
cate is evidence of the fact which it certifies.

[A question still remains, is it evidence of
any thing more than the naked fact of the
non-delivery of the register? It appears to me
that it must be allowed the effect of prima
facie evidence of the arrival of the vessel
This is indeed a fact which may be proved
by other witnesses; but it is the consul’s duty
to see that our laws are observed by masters
of vessels visiting the port where he resides.
The faet of the arrival, connected with the
non-delivery of the register, seems properly
proved by the consular certificate.

[The certificate of the consul having Deen
admitted to be read as evidence, it appeared
therefrom, that Captain YWhite arrived at
Ponce, in Porto Rico, in the brig Cadmus, the
first of Mareh, 1834, between the hours of
six and seven o¢’clock in the morning, and
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came to anchor; that he went on shore in
the course of the day and passed by the con-
sul’s office, and that the vessel remained in
port until about five o’clock in the afternoon
of the same day, when she got under weigh
and left, without having deposited her papers
with the consul.] 3

A number of ship masters were examined
to show what had been the practice of mas-
ters, as to depositing their papers with the
consul. The evidence related principally, but
not exclusively, to the usage in the ports of
the West Indies. It appeared that, for many
years after the passage of the aect, it was not
the custom of masters to deposit their papers
with the consul, excepr at the ports where
they came to an enfry and transacted busi-
ness, and not always in those cases; but that
the usage was general, not to deposit their
papers with the consul at a port where they
merely touched to try the market, or for in-
formation, althou gh they might be required to
pay some small port charges, as anchorage,
&c.; but that within a few years, the con-
suls in some of the West India ports had re-
quired the deposits of the ship’s papers, in
all cases where the vessel came into port,
whether she came to an entry and transacted
any business, or not; that the demand of
the consuls had in some instances been com-
plied with, but had more generally been re-
sisted. It was also proved that it was a com-
mon practice in this trade, for vessels to touch
at one or more ports, for the purpose of as-
certaining the state of the market, or to learn
at what place they could dispose of their car-
go most advantageously.

The case was then argued by the gentle-
men above-mentioned, and was submitted to
the decision of the court, on the law and evi-
dence, the right being reserved to each party
to sue out a writ of error, as on a Judvment
rendered on a verdict.

[The following opinion was subsequently de-
livered by WARE, District Judge:] ¢

This is a suit for a penalty, brought on the
act of Iebruary 28, 1803, supplementary to
the act of April 14, 1792 {1 Stat. 254], con-
cerning consuls and vice-consuls. The 24
section of the act provides, that it shall be
the duty of every master or commander of
a ship or vessel belonging to citizens of the
United States, who shall sail from any port
of the United States after May next, on his
arrival at a foreign port, to deposit his reg-
ister, sea letter, and AMediterranean passport,
with the consul, vice-consul, commercial
agent, or vice-commercial agent, if any there
be at such port, and that in case of refusal
or neglect of the said master or commander
to deposit the said papers as aforesaid, he
shall forfeit and pay five hundred dollars,
to be recovered by the said consul, vice-con-
sul, commercial agent, or vice-commercial

,agent, in his own name, for the benefit of the

3 [From 19 Am .]'ur 206. ]
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United States, in any court of competent
jurisdiction.

It is contended by the counsel for the
plaintiff, that by the true construction of the
act, the master is bound in all cases to de-
liver the papers of his ship to the consul
whenever he goes into port and comes to
anchor, whether he makes an entry at the
custom-house and transacts any business
in the port, or not, and whether he remains
there a longer or shorter time; that the
words of the statute being general, and
without qualification, that the master shall,
on his arrival, deposit his papers, the court
cannot interpose an exception which is not
found in the law. On the part of the de-
fendant, it is contended that the master is
never bound to deposit his papers, except at
a port where he comes to an entry at the
custom-house, and that such has been the
general understanding with respect to the
law among masters of vessels and mercan-
tile men.

The evidence which has been offered to
show what has been the usage under the
law, may be disposed of by one or two gen-
eral observations. It cannot be pretended
that usage alone can abrogate a positive act
of the legislature. Customary law, or that
which rests on no other foundation than
usage may be abrogated by a contrary usage.
As it derives its whole authority from the
silent assent of those who are affected by it,
its obligatory force may be annulled in the
same way, by the silent adoption of a con-
trary usage. But an act of the legislature
can be annulled only by the same anthority
by which it was made. If it was then
shown by satisfactory evidence that the law
had not been observed, this would not prove
that it is not in force, and obligatory in those
cases to which it applies. U. S. v. Lyman
[Case No. 15,647].

But the practice under the law has been
urged in another view, as showing the sense
in which it was understcod at the time, and
immediately after it was made, by those to
whom it applies, and who bhad an agency
in carrying it into execution, and as having
something like the force of a contempora-
neous construction of the aect. It may be
admitted that usage may, in some cases,
throw light on the meaning of a statute,
when its language is ambiguous, and may
fairly admit of two constructions. But
usage, to be urged with effect for this pur-
pose, must be consistent with the words of
the act, although they may be susceptible
of a different meaning. To admit that it
can authorize a construction against the
plain and evident meaning of the words, is
to admit that usage can repeal a statute.
The custom must also be general and uni-
form. Now the evidence in this case re-
lates almost entirely to 2 particular trade,
the trade in the ports of the West Indies;
and a part of the evideuce proves too much,
for it shows that a practice has prevailed
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to some extent directly in confliet with the
words of the law, not to deposit the ship’s
papers with the consul at all, even in the
port where she has discharged her cargo
and taken in a new one. The evidence does
not prove such a general and uniform usage
as can safely be relied upon as an index
even to the opinions of mercantile men, as
to the meaning of the law; much less such
an usage as a court can receive as having
the authority of a contemporaneous exposi-
tion of the statute.

We must then return to the statute itself,
and expound it by its own words, and by
other acts of the legislature relating to the
same general subject. The difficulty lies in
determining the precise import of the word
“arrival,” as it is used in this section. The
common and obvious meaning of the word,
is, coming to some port or place. But in
the fiscal and navigation laws of the Unit-
ed States, it is not always, perbaps not most
generally, used in its original and etymolog-
ical meaning, nor is it invariably used in
one and the same sense, so that what is
deemed by law to be an arrival for one pur-
pose, is not deemed to be so for another. In
the 25th, and some of the following sections *
of the collection law,—act 1799, e. 128 [1
Story’s Laws, 595; 1 Stat. 646, c. 22],—the
word is used in its common and most com-
prehensive signification. Every master of
a vessel coming from a foreign port is di-
rected, on his arrival within four leagues of
the coast—or within the limits of any col-
lection district, to exhibit the manifest of
his cargo to the first officer of the customs
who comes on board his vessel. The sense
in which the word is used here, is that of
coming within four leagues of the coast, or
within the limits of a distriect. The third
section of the coasting act, February 18,
1793 [1 Stat. 306], authorizes vessels in cer-
tain cases, when in a distriet to which they
do not belong, to change their papers and
take out a temporary register or license,
which they avre required, within ten days
after their arrival within the distriet to
which they belong, to surrender and take
out new papers. In the case of U. S. v.
Shackford [Cases Nos. 16,262 and 16,263].
which arose in this district, it was decided
that the penalty under this section was not
incurred by a vessel touching at a port in
ber home district, coming to anchor, and
landing passengers in the course of a voy-
age to another port; but that to constitute
an arrival, within the meaning of this sec-
tion, it must be an arrival in the regular
course of her employment, at a port of des-
tination within her home distriet. The cas-
ual touching at such port, for purposes not
connected with the objects of the voyage,
was not such an arrival as was contem-
plated by this section of the act. The word
is evidently used in the same restricted
sense in the 14th section of the registry act.
Act Dee. 31, 1792 [1 Stat. 294]. In both
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these sections nearly the same form of ex-
pression is used, as in the 25tH section of
the collection act, in which it is quite clear
that merely coming within four leagues of
the coast, or within the limits of a district,
is an arrival within the meaning of the leg-
islature; and in the other acts referred to,
it is clear that a mere coming within the dis-
trict is not such an arrival as is contem-
plated, and as makes it necessary for a ves-
sel to change her papers. By the 15th and
17th sections of the coasting act, the master
of a vessel arriving at a distriet, from an-
other district, is required in certain cases to
deliver a manifest of his cargo to the col-
lector. The context clearly shows, that ar-
rival, in these sections, means an arrival at
a port of destination, where the cargo, or a
part of it, is intended to be delivered. The
22d section of this act relates to vessels
“putting into a port other than that to which
they are bound,” which, in the subsequent
part of the section, is called an arrival,
Here the word is used for the touching at a
port for purposes disconnected with the
principal objects of the voyage.

It being then clear that the word is used
in the revenue and navigation laws of the
country in different senses; for merely com-
ing to a place or port—for putting info or
touching at a port, not for the purposes of
trade, but from necessity or any other cause,
as well as for an arrival at a port of destina-
tion; whether in a given case the legisla-
ture intended one or another of these mean-
ings, must be determined from the connec-
tion in which it is used, and the objeets in-
tended to be effected by the law. One of the
objects of this requirement, as stated by
the distriet attorney, is to prevent the use
of simulated American papers, by vessels
which are not entitled to them; and he re-
ferred to a communication of the executive
to congress, in 1797, urging the subject up-
on the attention of congress, in this view.
In time of war, the temptation to the mer-
chants of the belligerents is very strong to
screen their vessels from capture, by giv-
ing them a neutral character; and it is
known as an historical fact, that during the
late European wars, the practice of fawri-
cating American papers for vessels belong-
ing to the belligerents was carried to a very
great extent. The consequences were ex-
tremely embarrassing and vexatious fo our
commerce, The American flag became
everywhere suspected of covering enemies’
property: and our own vessels, in conse-
quence of this suspicion, were subjected to
great embarrassments, and our merchants
to heavy losses. The interests of our com-
merce were at that time deeply concerned
in suppressing this abuse. And in peace, us
well as in war, both the honor and interest
of the country require that the rights of
our flag should not be usurped by those who
are not entitled to them. When nations
have granted to our commerce particular
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privileges by treaty, good faith as well as
the public interest demands of our govern-
ment to prevent others from fraudulently
obtaining the same privileges, by the use of
simulated American papers. These frauds
may be checked to a very great extent, or
made very hazardous to those who perpe-
trate them, by requiring masters of vessels,
in all cases, on arriving in a foreign port,
to deposit their papers with a public officer,
who may be provided with the means of
distinguishing the genuine from spurious
and forged papers or documents. But be-
sides motives of this kind, the government
have an interest in knowing whether our
vessels habitually earry with them, when
abroad, the proper documentary proof of
their American character.

The mercantile classes of the community
have a deeper interest than any other in
having this law so enforced as to attain
rather than frustrate the objects intended
to be effected by it;—and, on the other hand,
it cannot be supposed that the legislature in-
tended such a construction as should produce
unnecessary embarrassments to trade. The
provisionsof the law weredoubtless intended
as a benefit and security,and not as a burden
to the commerce of the country. Now the
evidence in this case shows that it is com-
mon for vessels to clear out for a particular
port or island and a market, and if the
evidence which was objected to by the coun-
sel for the plaintiff, is not properly admissi-
ble, I know not but the court may judicial-
1y take notice of a Tact of so frequent oc-
currence and so well known. In those cases
they often touch at one or more ports for
information, before they find a market that
suits them, and usually they only stop long
enough for the master to go on shore and
call on a merchant;—sometimes the vessel
goes into port and comes to anchor, and
sometimes she lies off and on without com-
ing into port; in some cases there are small
port charges to be paid, and in some cases
there are none. The object of the master
is to obtain information with the least de-
lay praecticable, and if the market does not
suit him, to proceed to another port. To re-
quire him, in tHese cases, to part with his
vessel's papers, might be attended with
serious inconvenience. Besides the increas-
ed delay it would occasion, and every delay
in maritime commerce is to be regarded as
a source of inereased danger, his vessel,
while lying off a port, might, by a sud-
den change of wind, be driven to sea with-
out papers. A conmstruction of the law
which would produce such inconvenience,
ought not to be adopted, unless such ap-
pears evidently to have been the intention
of the legislature. The district attorney
malkes here a distinction, and holds that a
master is not required to part with his pa-
pers unless his vessel come to anchor. But
the words of the law make no such distine-
tion, and if we adopt the strict meaning of
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the word in this section, the coming to
anchor is no part of the arrival. This is
complete before her anchor is cast.

It does not appear to me that the policy
of the law requires this construection, and it
seems that all the objects intended to be
attained by it, may be had by an interpre-
tation less onerous to commerce. And I
think the words of the law, also, point to a
different construction. The term “deposit,”
carries with it the idea of something more
than the mere delivery of the papers to the
consul, for inspection, to be redelivered in
a few hours. This word is not usually em-
ployed, except when the thing is intended
to remain with the depositary for some
time, and when the depcsit is made for some
specific object, beyond that of mere inspec-
tion or examination. The subsequent words
of the statute go to confirm the idea, that
this term is here used in its common and
most usual sense. After directing the mas-
ter to deposit his ship’s papers with the
consul, the law proceeds to direct the con-
sul in whose custody they are deposited, on
“the master’s producing a clearance from
the proper officer of the port, where his ship
or vessel may be, to deliver to said master
all his said papers.” 7The natural infeience
from this language is. that the legislature
intended that the ship’s papers should re-
main in the custody of the consul, while the
ship remained in port. And it may be in-
ferred with a yet higher degree of probabil-
ity, that the cases which were in the con-
templation of the legislature, as falling
within the provisions of the law, were those
of vessels coming to an entry at the custom-
house, and engaging in trade, whcre they
would necessarily be detained a considerable
time. For when a vessel merely touches at
a port for a few hours, and engages in no
trade, she does not ordinarily make an en-
try at the custom-house, and of course does
not take a clearance. If the cases of ves-
sels merely touching at a port for informa-
tion, without engaging in trade, had been
within the contemplation of the legislature,
as comprehended within the requirements
of this section, they would not have direct-
ed the consul to redeliver the ship’s papers
to the master, on his producing a clearance,
but to deliver them whenever the vessel
was ready to depart; at least, that or some
other equivalent expression would have been
much more natural, and more consistent
with such an intention than that actually
used. The inference is therefore strong,
from the language of the law, that such a
case as the present does not come within its
meaning, and of course that the master has
not incurred the penalty. On the whole,
whether we look to the policy and objects
of the law, or to its words, we are, 1 think,
brought to the same conclusion, that when
2 vessel merely touches at a port without
making an entry at the custom-house. or
transacting any Dbusiness, and stops but a
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few hours, the master is not bound to de-
posit his ship’s papers with the consul. The
natural inference from the language of tne
act is, that the deposit is only required when
an entry is made, and the word “arrival,” in
this section of the law, means an arrival
at a port of destination; but there mav.
perhaps, be other cases to which this act
will apply. It will, however, be in season
to decide those cases when they are pre-
sented.

According to the agreement of the parties,
judgment must be rendered for the defend-
ant.

NOTE [from original report in 19 Am. Jur.
2086]. A writ of error was afterwards brought
to the circuit court, on the foregoing decision,
and was dismissed. The several questions dis-
cussed in this case are also examined in the
cases of Levy v. Burley [Case No. 8,300], and
Parsons v. Hunter [Id. 10,778], in which Mr.
Justice Story dissents, in some points, from the
opinion above expressed by Judge Ware.

Case No. 14,080.
TOLMIE v. THOMPSON.
[3 Cranch, C. C. 123.]1

Circuit Court, ‘District of Columbia.
Term, 1827.2

CoURTS —GENERAL JURISDICTION — STATUTORY JU-
RISDICTION — SALE OF INTESTATE'S ESTATE
—How MapE—MiINOR HEIRS.

1. Where proceedings are under the general
and ordinary jurisdiction of the court, as a
court of law or a court of equity, many things
may be presumed which do not appear upon the
record, and evidence will not be permitted, to
contradict the presumptions arising from the
acts of the court. But if the proceedings be
under a special authority, delegated to the court
in a particular case and not under its general
jurisdiction, as a court of common law or of
equity, nothing material can be presumed; and
the person claiming title under such proceedings
must show them to be regular, and to be in a
case in which the court had jurisdiction, and
was authorized to do what it has done.

2. The proceedings for the partition or sale of
the real estate of an intestate, under the Mary-
land act of descents, 1786 (chapter 45, § 8), are
under a special jurisdiction given to a county
court in a particular case, and every thing neces-
sary to their validity must be proved.

3. A sale under that statute is the act of the
commissioners, not of the court, and, to be
valid, must be ratified by the court; and such
ratification must be absolute, not dependent up-
on an act to be done in pais.

4. If all the heirs are minors at the time of
the sale, it is void.

Ejectment by the lessees of the heirs of
Robert Tolmie, against the defendant, James
Thompson, tenant in possession, claiming
in right of his wife, who purchased the prop-
erty (lot 14, in square 290, in YWashington),
at a sale made in 1814, by commissioners
under the Maryland act of descents, 1786
(chapter 45. § 8), and the case turned upon
the validity of that sale. By that act it is

May

1 [Reported by Hon. William Cranch, Chicf
Judge.]
2 [Reversed in 2 Pet. (27 U. 8.) 157.]
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cnacted, “That in case the parties entitled
.to the intestate’s estate cannot agree upon
the division thereof, or in case any person
entitled to any part be a minor, an applica-
tion may be made to the court of the county
where the estate lies, and the court shall ap-
point and issue a commission to five discreet
and sensible men, who, before they act, shall
take an oath, to be annexed to the commis-
sion, well and truly, and without favor,
partiality, or prejudice, to adjudge and de-
termine whether the estate will admit of be-
ing divided, without injury and loss to all
the parties entitled, and to ascertain the
value of such estate in curvent money; and
if the estate can, in the opinion and judg-
ment of the commissioners, or a majority of
them, be divided, without loss and injury to
all the parties entitled, that they will then
divide and make partition of the same, fair-
1y and equally in value between all the par-
ties interested, according to their several
Just proportions; and if the said commission-
ers, or a majority of them, shall determine
that the estate cannot be divided, without
loss to all the parties, then they shall make
return to the county court of their judg-
ment, and the reasons upon which the same
is formed, and the real value of the estate in
current money; and if the judgment of the
commissioners shall be confirmed Dby the
county court, then the eldest son, child, or
person entitled, if of age, shall have election
to take the whole estate, and pay to the oth-
ers their just proporiions of the value in
money; and if the eldest child, or person
entitled, refuses to take the estate, and pay
to the others money for their proportions,
then the next eldest child, or person entitled,
being of age, shall have the next election,
and so on to the youngest child, or person
entitled; and if all refuse, then the estate
shall be sold under the Qirection of the said
commissioners, or a majority of them, for
money, or upon credit, as they, with a ma-
jority of the persons interested who are of
age, and the guardians of such as may Dbe
minors, shall determine to be most advan-
tageous to all concerned; and the purchase-
money shall be justly divided among the
several persons interested, according to their
respective titles to the estate. But if all
the parties entitled shall be minors at the
death of the intestate, the estate shall not
be sold until the eldest arrives to age, and
the profits of the estate shall be equally
divided in the mean time.” The act then
provides for the case where the lands may,
in the opinion of the commissioners, be divid-
ed without loss, &c., and directs them to di-
vide and allot the same to the respective
parties, and return their proceedings to the
next county court, “which shall be ratified or
rejected as justice shall dictate; and either
party may appeal to the chancellor from the
judgment of the county court. If the lands
ie in different counties, then applieation
may be made to the chancelloy, who shall ap-
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point commissioners,” who “shall proceed in
the same manner,” &ec.; “and in the exe-
cution of this act reasonable notice shall al-
ways be given by the commissioners to all
parties concerned, before any proceeding is
had; and if any minor is interested who
hath not a guardian, then the court from
which the commission issues shall appoint
a guardian for the purpose; and no pro-
ceedings of the commissioners shall be set
aside for matter of form.” The act of Mary-
land, 1797 (chapter 114, § 6), provides “that
all sales, by the act to direct descents, di-
rected to be made of lands which will not
admit of division amongst the heirs, shall be
made agreeably to the order of the court
from which the commissions issued, and
shall not be valid until ratified by the said
court.” In the preamble to the act of Mary-
land, 1799 (chapter 49), it is said to be *‘ex-
pedient and proper that deeds of convey-
ance should be executed and acknowledged
to purchasers, in those cases wherein it
becomes necessary for commissioners to
make sale of the intestate’s estates, as man-
ifesting the best evidence of their title, in
future times.” And by the third section, it
is enacted, “that in all cases of sale made
by the said commissioners, after the same
shall be ratified by the respective county
courts, or chancellor, and the terms of sale
shall have been complied with, by the pur-
chaser or purchasers having paid the pur-
chase-money, agreeably to the said terms of
sale, it shall then be the duty of the com-
missioners, or the majority of them, or the
survivors or survivor of them, to make over
unto the purchaser or purchasers, by deed
duly executed ‘and acknowledged according
to law, all the right, title, interest, claim,
and estate of the deceased intestate to the
land and premises sold by them in virtue
of their commission; and the commission
and proceedings thereon shall be recited in
the preamble of the respective deeds; and
every such deed shall be recorded within the
time now limited by law.” And by the
fourth section it is enacted, “that when the
estate of an intestate shall be sold on a
credit, bonds shall be taken for the pur-
chase-money., from the purchaser or pur-
chasers, by the commissioners, with security,
if required, and made payable to each rep-
resentative respectively, according to his or
lher proportionable part of the net amount
of sidles.”

Upon the trial of this cause, it was agreed
by the parties that the jury should find their
verdict for the plaintiff, subject to the opin-
ion of the court upon the following case
agreed:— That Robert Tolmie died intes-
tate, seized in fee of the lot in question, in
the year 1805, leaving Margaret, Alice, and
James Tolmie, his children and only heirs at
law, who were then infants under the age of
twenty-one years, and who entered and con-
tinued in possession until some time in the
year 1814. That Margaret was the eldest of
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the said infants, and that she intermarried
with one Francis Beveridge, and has since
died, leaving three children, to wit, Margaret
Beveridge, Hannah Beveridge, and James
Beveridge, who are named among the lessors
of the plaintiff. That James Tolmie afore-
said also died after the death of the said
Margaret, his sister, intestate, under age,
and unmarried, prior to the commencement
of this suit, leaving the said Alice. his sister,
and the said three children of Margaret, his
heirs at law. That the said Margaret Tolmie
was seventeen years of age at the time of
her said marriage, which was in 1812, and
was an infant under the age of twenty-one
years at the time of the sale made by the
commissioners hereinafter mentioned. That
her husband, the said Francis Beveridge,
some time in the year 1814 or 1815, went
away, leaving his family residents in the city
of Washington, and has never been heard of
for several years, and is generally believed
by his family and friends to be dead. That
the defendant has possession of the property,
and has held possession thereof since the
year 1814, when Julia Kean, now the wife
of the defendant, became the purchaser of
the same, at a public sale made by certain
commissioners under the proceedings follow-
ing:— “To the Honorable the Judges of the
Circuit Court of the Distriet of Columbia,
Sitting for the County of Washington. The
petition of Francis Beveridge and Margaret
his wife, and of Alice Tolmie and James
Tolmie, infants, by Margaret Tolmie their
guardian, mother, and next friend, all of
said county, respectfully showeth:— That
Robert Tolmie, late of said county, deceased,
died intestate, leaving the sdid Margaret his
widow; also the following children and heirs
at law, to wit, Margaret, since intermarried
with said Francis Beveridge, said Alice Tol-
mie, and James Tolmie, which said Alice and
James are infants under the age of twenty-
one years. That said Robert Tolmie died
seized in fee of lot number fourteen in square
number two hundred and ninety, in the city
of Washington, with its appurtenances.
That the said lot has descended in coparce-
nery to the said parties, who are desirous of
having the same divided among them; they
therefore pray that a commission may issue
to commissioners as directed by law, for the
purpose of ascertaining whether the said
property be susceptible of division, or of sell-
ing the same and dividing the proceeds.
That for that purpose, guardians -may be as-
signed by this court to said infants, and such
other order made in the premises as to this
honorable court may appear right, and agree-
able to the act in such cases made and pro-
vided. They beg leave to refer to the deed
for said lot now filed and exhibited; and will
ever pray, &e. John Hewitt, Solicitor for
Petitioners. June term, 1814.” 'This petition
was filed on the 15th of June, 1814; and on
the same day Margaret Tolmie, the mother,
was appointed guardian of the infant peti-
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tioners, and a commission was issued to
David Appler, David Shoemaker, David Ott,
Samuel Hoyt, and Clotworthy Stephenson, in
the usual form, “to adjudge and determine
whether the lot of ground aforesaid will ad-
mit of being divided without injury and less
to all the parties entitled; and to ascertain
the value of said lot in current money; and
that if the said lot ecan be divided, then to
divide and make partition of the same be-
tween all the parties interested according to
their several just proportions; and if the
said lot cannot be divided without loss to all
the said parties, to return the same to the
said court, with the reasons thereof, and the
real value of the said lot in current money,
according to the act of assembly of Mary-
land in such cases made and provided.” On
the back of this commission was a certificate
of a justice of the peace, that on the 17th of
June, 1814, the commissioners were duly
sworn and affirmed, “that they will well and
truly and without favor, partiality, or prej-
udice, adjudge and determine whether the
estate within mentioned will admit of being
divided without any injury or loss to all the
parties entitled; and that they will ascer-
tain the value of such estate in current
money; and if the estate can, in their opin-
jon and judgment, or in the opinion and
judgment of a majority of them, be divided
without loss and injury to all the parties en-
titled, that then they will divide and make
partition of the same fairly and equally in
value between all the parties interested ac-
cording to their several just proportions.”
On the 20th of June, 1814, the commissioners
reported that they had taken the oath, &ec.,
and after having given reasonable notice to
all the parties concerned, they met, and hav-
ing made an accurate survey and view of the
said estate, they “adjudged and determined
that the estate would not admit of a division
without injury to all the parties concerned;”
and stated the reason of their opinion to be
that the property consisted of a single lot, on
which was built a small frame building;
they therefore recommended a sale of the
premises, and valued the same at $1,400 in
current money. On the 6th of July, 1814,
the heirs respectively and successively re-
fused to take the estate at the valuation,
and thereupon the following order was made
by the court:— *“The commissioners appoint-
ed in this case having returned to the court,
that the property mentioned in the petition
will not admit of a division without loss to
all the parties concerned; and all the said
parties having refused to take the same at
the valuation and pay the others their re-
spective proportions; it is therefore adjudged
and ordered by the court, that the said com-
missioners, or a majority of them, proceed to
sell the said property at public auction; that
they give ten days previous notice of the
time, place, and terms of sale by advertise-
ment inserted four times in the National In-
telligencer, and three times in a Georgetown
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newspaper; that the terms be one fourth of !

the purchase-money cash; one fourth on a
credit of three months; one fourth on a cred-
it of six months; and the remaining fourth
on a credit of nine months, from the day of
sale, taking bonds with good security to the
heirs according to their several interests,
bearing interest from the day of sale.”
Among the papers in the cause is the fol-
lowing, not marked by the clerk as filed, nor
noted upon the clerk’s docket:— “To the
Honorable the Judges of the Circuit Court
for the County of YWashington. The under-
signed, a majority.of the commissioners ap-
pointed by this honorable court, at June term
last, to sell a certain house and lot in Wash-
ington City, being lot number fourteen. in
square number two hundred and ninety, as
the estate of the heirs at law and representa-
tives of Robert Tolmie, deceased, beg leave
to report, that having, according to order, ad-
vertised the same for ten days in the National
Intelligencer, and three times in a George-
town newspaper, they did proceed to sell the
same on the thirtieth day of July last on the
premises; at which said sale Julia Kean being
the highest bidder, for the sum of eleven
hundred and five dollars, on a credit of three,
six, and nine months; one fourth being paid
in hand; that she gave due security for the
payment of the purchase-money; all which
has been duly paid with interest; they there-
fore request that the said sale be ratified;
and that they may be directed to distribute
the proceeds, and to make a conveyance to
the purchaser aforesaid. They herewith sub-
mit an account of the expenditures. Given
under the hands of us, 4 majority of the com-
missioners, this third day of July, in the
year one thousand eight hundred and fifteen.
David Appler. [Seal.] David Shoemaker.
[Seal] David Ott. [Seal]” On the 3d of
July, 1815, the following order was made by
the court:— “Ordered by the court, that the
report of the commissioners retprned and
filed in this case be, and the same is hereby
ratified and confirmed, so soon as proper re-
ceipts of the parties are produced before one
of the judges of this court, and that the
commissioners or a majority of them make a
sufficient deed in fee to the purchaser.” On
the 13th of June, 1816, the same majority of
the commissioners made a deed of bargain
and sale of the lot to the purchaser, “Ju-
lia XKean,” with the following preamble:—
“Whereas by a decree of the circuit court of
the county of Washington, in the District of
Columbia, sitting as a court of chancery, ren-
dered in June term, one thousand eight hun-
dred and fourteen, David Appler, David Ott,
David Shoemaker, Samuel Hoyt, and Clot-
worthy Stephenson, were appointed commis-
sioners, and they, or a majority of them were
authorized and empowered to sell and dis-
pose of a piece of ground, known and distin-
guished on the plan of the said-city of Wash-
ington as lot numbered fourteen, in square
numbered two hundred and ninety, being the
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real estate of Robert Tolmie, late of the said
city of Washington, deceased. That ih pur-
suance of the said decree the said David Ap-
pler, David Ott, and David Shoemaker, being
a majority of the said commissioners did, on
the thirtieth day of July, in the year of our
Lord one thousand eight hundred and four-
teen, sell and dispose of, to the above-named
Julia, the above described lot or parcel of
ground, for the sum of one thousand and sev-
enty dollars; and -whereas the purchase-
money for the said lot of ground hath been
fully paid and satisfied; and the said David
Appler, David Ott, and David Shoemaker,
being a majority of said commissioners are
authorized and empowered by the said de-
cree to execute a conveyance for the same,
and io comply with the terms of the said de-
cree, the said David Appler, David Ott, and
David Shoemaker, being a majority, have
agreed to execute these presents. Now this
indenture witnesseth,” &ec. This deed was
duly acknowledged and recorded.

Upon the facts above stated, and the sale
and proceedings, and deed therein mention-
ed, it is submitted to the court to decide,
whether the plaintiffs are entitled to recover
the said premises.

Redin & Key, for plaintiffs.
C. C. Lee and Mr. Jones, for defendant.

CRANCH, Chief Judge. The title set up
under these proceedings is said to be void.
1st. Because none of the heirs was of full
age at the time of the sale. 2d. Because the
sale was never ratified by the court. 3d. Be-
cause bonds for the purchase-money were not
taken payable to each representative respec-
tively according to his proportionable part of
the net amount of sales; and 4th. Because
the deed does not recite the commission and
all the proceedings thereon necessary to show
a good title.

1. Upon the first point, the fact is admitted
by the state of the case, or necessarily infer-
red from the facts therein stated. Margaret,
the eldest of the heirs, was only 17 years old
when she was married in 1812; consequently
could be only 19 at the time of the sale. But
it is said that this was a judicial sale, made
by order of this court; and the court would
not have ordered the sale unless satisfied that
one at least of the heirs was of full age. That
it is a proceeding in chancery, and that a
purchaser under a sale by a master, under
a decree in chancery, has a good title unless
implicated in fraud in the sale. 2 Schoales &
L. 572. That a sale of land under execution
on an erroneous judgment is good, although
the judgment be afterwards reversed. That
a judicial proceeding cannot be questioned col-
laterally. And it has been said to be imma-
terial whether the wife were of full age or
not, as the husband was the “person enti-
tled” to elect, and he is presumed to be of
full age. unless the contrary appear. That he
is “the person entitled” within the meaning of
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the statute. That a purchaser (of full age)
of an infant’s share, would be entitled to elect,
although the heir from whom he purchased,
be an infant; and that upon such election the
purchaser would take the estate in his own
right. Stevens v. Richardson, 6 Har. & J.
156. On the contrary it has been argued for
the plaintiff, that this is not a proceeding in
chancery, nor in equity, but at law. That it
is a particular proceeding authorized only in
a particular case, and that all the circumstan-
ces which constitute that particular case must
appear upon the face of the proceedings, or
the court would have no authority to order
the sale. That quoad hoe this is a court of
limited jurisdietion. That itis a proceedingin
derogation of the common law, and therefore
must be construed strictly; and the following
case have been cited: Williams v. Peyton, 4
‘Wheat. [17 U. 8.] 77, which was upon a col-
lector’s sale for taxes; Jarrett’'s Lessee v.
Cooley, 6 Har. & J. 258, which was a case of
election under the eighth section of the “Act
Directing Descents,” 1786 (chapter 45);
‘Wickes’ Lessee v. Caulk, 5 Har. & J. 36,
which was a case under the statute of Mary-
land, 1718 (chapter 18), “T'or Ascertaining the
Bounds of Lands;” and Shivers v. Wilson, 5
Har. & J. 130, which was a case under the
act of Maryland, 1795 (chapter 56), regulating
the manner of issuing attachments. See, also,
MecClung v. Ross, 5 Wheat. [18 U. 8.] 119, and
Walker v. Turner, 9 Wheat. [22 U. S.] 549.
It was also said, that it does not appear that
the husband, Francis Beveridge, was of full
age, and if he were he could only elect in
right of his wife; and if she had no right to
elect, he had none. That none but an heir
could elect. That the husband is not “the
person entitled” within the meaning of the
statute. That he was not entitled to the in-
testate’s estate, but to his wife’s estate. There
is much weight in those arguments.

It is an important question in this cause,
whether the proceedings of this court upon a
petition to divide the real estate of an in-
testate, under the act of descents, 1786 (chap-
ter 45, § 3), be proceedings under a special
authority delegated to this court in a par-
ticular case, or whether they be proceedings
under its general and ordinary jurisdiction,
as a court of law, or a court of equity. If
the latter be the case, many things may be
presumed which do not appear on the record,
nor in the evidence produced; nor will evi-
dence be permitted to contradict the presump-
tion arising from the acts of the court as
they appear upon the record. Thus, after the
court has ordered a sale, in the exercise of its
general and ordinary jurisdiction, it would be
presumed that the court had satisfactory evi-
dence of every prerequisite to justify the court
in making the order, and such presumption
would continue so long as the order of the
court should remain unreversed. On the con-
trary, if the proceedings be under a special
authority delegated to this court in a par-
ticular case, and not under its general juris-
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diction as a court of common law or of equi-
ty, nothing material can be presumed. The
person claiming title under such proceedings
must show them to be regular, and in a case
in which the court had jurisdiction, and was
authorized to do what it has done.

By the Maryland act of descents, 1786
(chapter 45, § 8), the chancellor has original
Jurisdiction only in the case where the lands
to be divided lie in different counties. If the
land lie entirely in one county, the county
court alone has jurisdiction of the case. This
court therefore can exercise jurisdiction in the
present case, only as being substituted for the
county court. It is a special jurisdiction giv-
en to a court of law in a particular case.

The powers of the county court, under that
act, are 1. To appoint the commissioners;
and this upon application, they are obliged
to do; they have no right to refuse. 2. To
confirm or reject the report of the commis-
sioners, in case they should report that the
estate cannot be divided wsthout loss to all
parties. 3. To ratify or reject the proceed-
ings of the commissioners in case they should
proceed to make partition and allotment be-
tween the parties. Either party may appeal
to the chancellor from the judgment of the
county court,

The power to make the partition, and alt the
incidental powers, are by the act given di-
rectly to the commissioners. They derive no
power from the court. They have a naked
authority without an interest. Their powers
must be as strictly executed as those of a
collector of taxes, or any other public agent.
The court cannot authorize any other person
to make the division or the sale, and no sale
can be made unless some one of the persons
entitled to the estate be of full age. The
commissioners, with a majority of the persons
interested, are to determine whether the sale
shall be for money or on credit; and if for
money, the commissioners are to divide it
among the heirs. The act of 1797 (chapter
114, § 6) provides that all sales directed by
the eighth section of the act of 1786 (chapter
45), to be made, shall be made agreeably to
the order of the court. "This act does not nec-
essarily repeal that part of the eighth section
of the act of 1786 (chapter 45) which gives
power to the commissioners, with a majority
of the persons interested, to decide whether
the sale shall be for money or on credit.
There is enough left for the order of the
court to operate upon, in deciding whether
the sale shall be made at public or private
sale, and in fixing the time and place of sale,
and the notice which shall be given. The
act of 1797 also provides that the sale shall
not be valid until ratified by the court. Still,
however, the power to sell is derived directly
from the act of 1786 to the commissioners.
It does not pass through the court, nor is the
sale the act of the court. It is the act of the
commissioners’ alone, under the authority of
the law, not of the court. The act of 1786
is imperative. The words are, “then the es-
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tate shall be sold, under the direction of the
said commissioners or a majority of them, for
money, or upon credit, as they with a ma-
jority of the persons interested who are of
age, and the guardians of such as may be
minors. shall determine.” It leaves no dis-
cretion to the court—it requires no order of
the court for the sale. The duty is imposed
on the ccmmissioners. It is true that the act
of 1797 requires that all sales directed by the
act of 1786 to be made, should be made
“agrecubly to ihe order of the court,” that is,
in such time, place, and manner, but not up-
on such terms as to cash or credit, as the
court should order. The act of 1786 provides
for the terms of sale, that is, whether for
ready money or on credit; but did not pro-
vide for the time, or place, or manner of
sale; it might be at public or private sale, or
at long or short notice, or at any place the
commissioners might appoint. In these re-
spects, then, the act of 1797 requires that the
sales directed by the act of 1786, to be made,
should be made agreeably to the order of the
conrt, in those particulars. The act of 1797
evidently recognizes the construction, that the
sales were to.be made by the commissioners
under the act of 1786, and not under an or-
der of the court. The act of 1786, as before
observed, is peremptory, that the land shall
be sold by the commissioners, if their judg-
ment (that it cannot be divided without loss
to all the parties,) shall be confirmed by the
court. The judgment thus to be revised and
confirmed or rejected by the court is not a
judgment that the land sliould be sold; but
that it cannot be divided without loss. The
act of 1797, therefore, does not give the court
any authority to decree, or to refuse, a sale.
That clause of the act of 1786 (chapter 45, §
8) which says, “but if all the parties entitied
shall be minors at the death of the intestate,
the estate shall not be sold, until the eldest
arrives to age,” is a prohibition to the com-
missioners, who alone had the power to sell,
and not the court, who had no power to de-
cree a sale. All the acts of Maryland upon
the subject, evidently consider the power of
sale as vested immediately in the commis-
sioners by the act of 178G, and as a power to
be executed in pais. Thus the act of 1797
(chapter 114, § 6) says, ‘“that all sales by the
act to direct descents directed to be made,”
&c. So the aet of 1799 (chapter 49), in seec-
tion 1, says, “in those cases wherein it be-
comes necessary for the commissioners to
make sale of the intestate’s estates”; and in
section 2, “in case the lands or estate shall
Dbe sold by the commissioners agreeably to the
provisions of the said act”; and in section 3,
“in all cases of sale made by the said com-
missioners,” &c., “it shall be the duty of the
commissioners,” &e. The fourth section re-
quires that bonds shall be taken “by the com-
missioners.” The fifth section authorizes them
to lay off the widow’s dower; and the sixth
section empowers them. with the assent of
the widow, to sell the estate disincumbered
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of her dower. These powers are all vested
by the statute directly in the commissioners,
without the intervention of the court; and no
power is given to the court, but to ratify or
reject the acts’of the commissioners.

The act of 1799 (chapter 49) provides for
the payment of the expenses of executing the
commission, and their allowance by the court.
It makes it the duty of the commissioners,
without any order of the court therefor, after
ratification of the sale and payment of the
purchase-money, to make a deed to the pur-
chaser, conveying all the right of the intes-
tate; and requires that the commission and
proceedings thereon should be recited in the
preamble of the deed. It also provides, that
when the sale shall be on credit the commis-
sioners shall take bonds for the purchase-
money payable to each representative re-
spectively, according to his proportion of the
amount of sales. Before this statute, the
commissioners had no power to make a deed,
nor any interest which they could convey.
Their deed would have been a mere nullity.
The purchaser’s title rested upon the matter
in pais, connected with the record of such
acts of the court and of the commissioners
as were required to be entered of record.
The matters required to be recorded were
only, 1st. The judgment of the commission-
ers that the estate could not be divided with-
out loss to all the parties interested, the
reasons of such judgment, and the confirma-
tion of that judgment by the court; and 2d.
The partition actually made by the commis-
sioners, in case they proceeded to divide the
estate, and the ratification or rejection by
the court of such partition. The sale, if
made, was a matter entirely in pais, of
which no report, nor record, nor ratification,
was required to be made. The purchaser
was left to make out his title, by proof of all
the facts necessary to give jurisdiction to the
commissioners, and to the court, as far as it
had power to act in the case, and to show
that the authority given by the statute had
been strictly pursued and executed. If the
commissioners made a deed it was of no
value, unless as a memorandum of dates and
facts, which might be susceptible of proof
by evidence aliunde 1In case of a sale un-
der the act of 1786, the purchaser, to make
out his title, was bound to prove that the an-
cestor died seized of an estate of inheritance,
and intestate; tkat the parties entitled to the
estate could not agree upon a division there-
of, or that some person entitled to a part was
a minor; that application was made to the
court; that a commission was issued; that
the commissioners took the oath required by
the statute; that they determined that the
estate could not be divided without loss to
all the parties; that they made return to the
court of their judgment, and the reasons
upon which tne same was formed, and the
real value of the estate in current money;
that their judgment was confirmed by the
court; that all the persons entitled to elect
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to take the whole estate and pay to the
others their just proportions of the value
in money, refused so to do; that the sale
was made under the direction of the commis-
sioners, or a majority of them, for money,
or upon credit, as they, with a majority
of the persons interested who were of full
age, and the guardians of such as were
minors, determined to be most advantage-
ous to all concerned; that some one, at
least, of the parties entitled, was of full age
at the time of the sale; and, perhaps, that
the purchase-money was justly divided
among the several persons interested, ac-
cording to their respective titles to the es-
tate. The statutes of 1797 and 1799 have
not altered the nature of the source of the
power of sale, vested in the commissioners.
They still derive it immediately from the
statute of 1786. It does not flow through the
court; and cannot be hindered or obstructed
by the court, unless incidentally, by its re-
fusal to appoint the time, place, and manner
in which the sale shall be made, or by its
refusal to ratify the same after it has been
made. The power of sale is still an author-
ity vested by law in the commissioners, to be
executed by them in pais. “It is a naked pow-
er, not coupled with an interest; and in all
such cases,” (says Mr. Chief Justice Marshall,
in delivering the opinion of the supreme
court of the United States in the case of Wil-
liams v. Peyton, 4 Wheat. [17 U. S.] 79), “the
law requires that every prerequisite to the
exercise of that power must precede its exer-
cise, or his act will not be sustained by it.”
And again he says, “It is a general principle,
that the party who sets up a title must fur-
nish the evidence necessary to support it. If
the validity of a deed depend upon an act
in pais, the party claiming under that deed
is as muech bound to prove the performance
of the act, as he would be bound to prove any
matter of record on ~hich its validity might
depend. Tt forms a part of his title; it is
a link in the chain which is essential to its
continuity, and which it is incumbent on him
to preserve. These facts should be exam-
ined by him before he becomes a purchaser;
and the evidence of them should be preserv-
ed, as a necessary muniment of his title.”
In Thatcher v. Powell, 6 Wheat. [19 U. 8.]
127, Mr. Chief Justice Marshall again, in de-
livering the opinion of the court, says:—“We
think otherwise,”” (that is, that the sale was
void, and not merely voidable.) “In sum-
mary proceedings, where the court exercises
an extraordinary power, under a special stat-
ute prescribing its course, we think that
course ought to be exactly observed; and
those facts, especially, which give jurisdic-
tion ought to appear, in order to show that
its proceedings are coram judice.” See, also,
Hartley v. Hooker, Cowp. 523.

What is there to prevent these general
principles from being applicable to the pres-
ent case?

1. It is said that this is a judicial sale,
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and that, in such cases, every thing neces-
sary to the jurisdiction of the court, and
validity of the sale, is to be presumed; and
to this point was cited the Irish case of
Bennett v. Hamill, 2 Schoales & L. 572. That
was a case where the heir, after coming
of age, sought, by petition, to set aside a
sale made twenty years before, under a de-
cree in equity at the suit of a creditor of his
ancestor, suggesting a deficiency of per-
sonal assets, and praying for a sale of the
real estate for the payment of debts. The
petition suggested fraud between the cred-
itor and the mother of the complainant and
her advisers. The purchaser, however, was
entirely ignorant of the fraud, and pur-
chased bona fide for a fair price, and had
obtained the legal estate from the person in
whom it was outstanding at the time of the
sale. Lord Redesdale, after much argument
and consideration, finally decided that as the
defendant, Hamill, was a bona fide purchas-
er, for a fair price, without notice or knowl-
edge of the fraud, and had obtained the legal
title, and had laid out $1,200 on the land,
he ought not to be disturbed in his title;
but that the complainant might pursue his
remedy against the creditor, and the other
parties concerned in the fraud. That case
confirms the distinction before noticed, be-
tween the judicial act of a court in the ex-
ercise of its general jurisdiction, and the
execution of a naked power under an au-
thority given in a special case. In the case
of Bennett v. Hamill, the sale which was
sought to be set aside was made under a de-
cree of a court of equity, in the exercise of
its ordinary and general jurisdiction under
the Irish law. All the presumptions were,
therefore, in favor of the decree. But, in the
present case, the sale was not made under
the authority of the court in the exercise
of its general jurisdiction, but under a spe-
cial authority vested by law in certain com-
missioners; and, therefore, is not entitled to
any presumptions in its favor. Every thing
necessary to its validity must be proved. It
is also said that a sale under a fi. fa. is
valid, although the judgment be afterwards
reversed for error. 8 Coke, 96b. But the rea-
son given is, “for the sheriff who made the
sale had lawful authority to sell; and, by
the sale, the vendee had an absolute prop-
erty in the term during the life of Alice,
the wife; and although the judgment, which
was the warrant of the fi. fa. be afterwards
reversed, yet the sale, which was a col-
lateral act done by the sheriff by force of
the fi. fa.. shall not be avoided; for the judg-
ment was that the plaintiff should recover
his debt, and the fi. fa. is to levy it of the
defendant’s goods and chattels; by force of
which the sheriff sold the term, and the
vendee paid money to the value of it. And if
the sale of the term should be avoided, the
vendee would lose his term and his money
too, and thereupon great inconvenience would
follow; that none would buy of the sheriff
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goods or chattels in such cases, and so ex-
ecution of judgment, (which is the life of
the law,) in such case, would not be done.”
And in Xd. 143a, the reason given is, “be-
cause the sheriff was commanded and com-

pelled by the king’s writ to sell it.” In that’

case, the authority to sell was complete and
perfect at the time of the sale; for an er-
roneous judgment remains in full force un-
til reversed. But in the present case the
question is, whether, at the time of the sale,
the commissioners had authority to sell;
and whether, in making the sale, they pur-
sued their authority strictly. There is no
analogy between the cases. In Drury’s
Case, 8 Coke, 142a, a “difference was taken
and agreed between a thing collateral ex-
ecutory and executed; for when an er-
roneous judgment is given, and afterwards
the judgment is reversed by a writ of error,
collateral acts executory are barred there-
by;” for, after reversal, the party may plead
nul tiel record. But until the erroneous
judgment be reversed, the party cannot take
advantage of the error; for he cannot plead
nul tiel record, although there be apparent
error. And collateral things, executed before
the reversal, remain in force, notwithstand-
ing the subsequent reversal of the original
judgment; and the reason is, because in the
-latter case the authority was complete at
the time of the act done; and in the other
case there was no authority.

There is also a difference between judg-
ments which are erronecous and judgments
which are void. The judgment of a court,
in a case in which it has not jurisdiction, is
void; and no act done under if can be valid.
Borden v. Fitch, 15 Johns. 121. Thus in the
case of Wise v. Withers, 3 Cranch {7 U. S.]
‘331, which was trespass by a justice of the
peace against a collector of militia fines,
‘the supreme court of the United States de-
cided that, as the plaintiff was not liahle
to be enrolled in the militia, the court-
martial had no jurisdiction in the case, and
its judgment was void, and gave the col-
lector no authority to distrain the plaintiff’s
goods. See, also, Bissell v. Briggs, 9 Mass.
462, All the cases rest upon the authority to
do the act at the time it was done. The dif-
ference among them consists in the evi-
-dence required of that authority. In Xempe’s
Lessee v. Kennedy, 5 Cranch [9 U. 8.] 173,
179, 184, the supreme court held, that when
a court of general jurisdiction acted within
the sphere of its authority, its proceedings
were not examinable when coming before
‘them collaterally; but that where the juris-
diction is limited, it must be shown upon
the record itself that the court acted within
‘the sphere of its authority. The case of
Barney v. Patterson’s Lessee, 6 Har. & J.
182, was an action of ejectment by a pur-
-chaser at the marshal’s sale, by virtue of a
fl. fa. issued upon a judgment of the circuit
court of the United States, in an attachment
upon two non ests, under the act of Mary-
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land, 1750 (chapter 40). Many objections
were made to the jurisdiction of the court,
and to the regularity of the proceedings in
the attachment.
nan, in delivering the opinion of the court
of appeals of Maryland, said: ‘“But, though
the intervening of a term before the issuing
of the attachment, and the negligence of
the marshal, were irregularities in the pro-
ceedings, the judgment of condemnation is
not therefore void, (whatever disposition
might be made of it by an appellate court,)
the circuit court being a court of record of
competent jurisdiction, from whose decisions
an appeal or writ of error lies to the su-
preme court of the United States, and is not
an inferior court according to the technical
sense of the term as used in Bngland. It is
not like the case of special and extraordinary
powers given by statute to a court in rela-
tion to 2 subject-matter of which such court
has no jurisdiction independent of the stat-
ute, but derives its authority to act upon
facts arising in pais entirely from the statute
giving the power, and prescribing the mode
of proceeding. The act upon which the pro-
ceedings of the circuit court were founded,
professes to give no new jurisdiction, but
only to regulate and limit the powers of
courts already possessed of full and com-
plete jurisdiction of the whole subject-mat-
ter.” There is no presumption in favor of a
court of limited jurisdiction. Perkin v. Proc-
tor, 2 Wils. 382. And “where, by statute, a
special authority is delegated to particular
persons, affecting the property of individ-
uals, it must be strictly pursued; and ap-
pear to be so upon the face of their proceed-
ings. Rex v. Croke, Cowp. 26, 29.” The case
of Perkin v. Proctor, 2 Wils. 382, was tres-
pass against the assignees of Goodall, a
supposed bankrupt, for acts done by the as-
signees under a void commission of bank-
ruptey; Goodall having been a victualler,
and not a trader, liable to the bankrupt laws.
The court of common pleas decided that the
commission was not merely voidable, but
void; and that all acts done under it, even
before it was superseded by the lord chan-
cellor's order, were absolutely void. The
court said, “We are all of opinion that the
commission of bankruptey is void, and of no
avail. The jurisdiction concerning bankrupts
is confined to particular persons and cases;
as that the person subject to a commission,
must be a trader; must be indebted in such
a sum; must do some particular act, &e.
The court of chancery acts herein solely up-
on the application ¢f the party petitioning,
at whose peril the commission issues, and
if he sues it out on any false suggestion the
law gives a remedy against him to the party
whose liberty or property is thereby invad-
ed. There are a variety of commissioners
whose power and jurisdiction are limited
and confined, which, if they exceed, the law
will give remedy against them. And where
courts of justice assume a jurisdiction which

Mr. Chief Justice Buchan- .
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they have not, an action of trespass lies
against the officer who executes process, be-
cause the whole proceeding was coram non
judice. Where there is no jurisdiction at all
there is no judge; the proceeding is as noth-
ing; this is the very case of The Marshal-
sea, 10 Coke, 76a. The party in this case is
no trader; there is no foundation to build
a commission upon; the commissioners had
no power at all. Where a rate is unduly
taxed, the warrant of the justices of the
peace for levying thereof will not excuse
the ehurch-warden, or overseer of the poor,
who distrains for it. Nichols v. Walker,
Cro. Car. 395. And it is like where an of-
ficer makes an arrest by warrant out of
the king’s court, which, if it be error, the
officer must not contradict, because the court
hath general jurisdiction; but here” (says
Justice Croke,) “the justices of the peace
have but a particular jurisdiction. The case
of Terry v. Huntington, Hardr. 480, is a
very strong case. In trover for goods levied
by warrant of the commissioners of excise,
the question was, if they adjudge low wines
to be strong waters perfectly made upon the
statute 12 Car. IL (chapter 23), whetheran ac-
tion lies against the officer; per Hale, Lord
Chief Baron. The commissioners have only
a stinted, limited jurisdiction, and if they
exceed it, that does not take away the
jurisdiction of this court. Special jurisdie-
tions are circumscribed, 1. With respeet to
place, as a leet, or a corporation. 2. \With
respect to persons, as 10 Coke, 762 (the case
of The Marshalsea). 8. With respect to the
subject-matter of their jurisdiction; and the
statute limits their jurisdiction in all these
three respects; and therefore if they give
judgment in a cause arising in another place;
or betwixt private persons; or in other mat-
ters, all is void and coram non judice; as
if they should adjudge rose-water to be
strong water.” The court also cited the case
of Smith v. Bouchier [2 Strange, 993], in
which an action for false imprisonment was
maintained against the vice-chancellor of
Oxford, who had issued his warrant upon
oath of suspicion when, by law, he was not
authorized to issue it but upon oath of
belief; the whole proceeding was adjudged
to be “coram non judice, and a mere nullity.”

In the case of Wickes’ Lessee v. Caulk, 5
Har. & J. 42, the court of appeals in Mary-
land, say, “It is a well-established principle
of law, that the proceedings of any tribunal
not having jurisdiction over the subject-
matter which it professes to decide, are void;
and it is equally well gstablished that the
proceedings of tribunals of limited jurisdic-
tion, must, on the face of them, state the
facts which are necessary to give them ju-
risdiction.” “That the proceedings of tri-
bunals, having no jurisdiction to decide the
case, are not voidable, but void, is a propo-
sition equally clear; and, among other cas-
es, was established in this court in the case
of Partridge v. Dorsey’s Lessee [3 Har. & J.
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302], at December term, 1813, where the
court decided that a plaintiffy in an eject-
ment, might show that a decree of the ehan-
cellor, ordering lands to be conveyed in a
case where he had no jurisdiction to make
such a decree, was void, and therefore could
give no title, though such decree had not
been appealed from, or reversed. If the
proceedings exhibit a case in which the com-
missioners who did act, had power to act,
their award is final, until reversed in the
manner prescribed by the act; but if, on the
contrary, they themselves show that they
had no jurisdiction, the whole must be con-
sidered as coram non judice, and therefore
a nullity.” The court of appeals, upon that
ground, reversed the judgment of the court
Dbelow, although a hundred years had elapsed
since the proceedings were heard, before the
commissioners, which now, for the first time,
were adjudged to be void. The case of Shi-
vers v. Wilson, 5 Har. & J. 130, was under
the Maryland act of 1795 (chapter 56), relat-
ing to attachments. The garnishee had
pleaded non assumpsit for his principal, and
on the trial of the issue upon that plea, al-
though the plaintiff was "described in the
proceedings as a citizen of the United States,
the court below instructed the jury that the
plaintiff could not recover, unless he satis-
fied them, by evidence, that he was a citi-
zen of the state of Maryland, or of some
other of the United States; to whom alone
the statute gives the remedy by attachment;
and, a man may be a citizen of the United
States, and yet not be a citizen of any par-
ticular state of the United States. Mr. Jus-
tice Johnson, in delivering the opinion of
the court of appeals, says, “On the part of
the appellant it is contended, that as the
court before whom the cause was depend-
ing, had a general, and not a limited juris-
diction over the matter in contest, no ad-
vgntage could be taken of the plaintiff’s in-
capacity to sue, except by a plea in abate-
ment. No position of law is more clearly
established than that a defendant in a cause,
before a court of general jurisdiction, must,
if he wishes to avail himself of the disabil-
ity of the plaintiff to sue, do so by a plea in
abatement; and no principle of law is more
evident than that where the tribunal is of a
limited jurisdiction, or the proceedings are
particularly prescribed by a statute made
on the subject, the course of procedure, so
prescribed, must, on the face of the record,
appear to have been, if not literally. at
least substantially complied with; or the
case must, by the proceedings. disclose it-
self to be within the limited jurisdiction.”
“On these principles rest the numerous de-
cisions on the acts for marking and bounding
lands. made by the late general court, and
all the courts of the state, of original juris-
diction, and which have been universally
acquiesced in. These decisions rest on the
principle that where the course of procedure
is prescribed by the statute, the proceedings
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themselves must show their conformity with
the act by which they are authorized, and
that otherwise advantage of non-conformity,
can, at any time, be taken.” “The act of
1795 (chapter 56), under which the proceed-
ings in this case are supposed to be protect-
ed, gives, it is true, full and entire jurisdic-
tion in all eases of attachments coming with-
in the purview of the act, yet that entire
jurisdiction is confined to such cuses as the
act embraces. If the act comprehends the
case at bar, then no exception to the disa-
bility of the plaintiff was available, except
by plea in abatement; if, on the contrary,
that act extends not to the case, the plain-
tiff bhad no right to recover, and the de-
cision against him was correct. The act of
assembly needs only to be read, to discover
its limited operation. It gives not the right
to every person to issue, or cause attach-
ments to issue. Its provisions confine the
remedy to citizens of this state, or of some
other of the United States; and the manner
in which they are to proceed, is, in detail,
pointed out. The plaintiff, to succeed un-
der that law, must come within its provi-
sions. The plaintiff, to recover under that
act, must follow its directions. The rec-
ord before the court in this case, in no part
of it, brings the plaintiff within that descrip-
tion of persons who had a right to issue, or
cause the attachment to be issued. The
right to condemn the property in favor of
such a plaintiff is, by no law, vested in the
court before whom the cause was tried, or in
any other court” The judgment of the
court below was affirmed.

These principles and authorities seem to
be decisive of this case. The sale was the
act of the commissioners, not of the court.
All the parties entitled to the estate being

minors at the time of the sale, the commis-’

sioners had no authority, but were express-
ly forbidden, by law, to sell. This objection
alone is fatal. But if the commissioners
had a power to sell, at the time of the sale,
it is an equally fatal objection, that it
does not appear in the proceedings that the
sale was ever ratified Dy the court, as re-
quired by the act of 1797 (chapter 114). It
is true, that there was an order that the re-
. port-of the sale should be rafified and con-
firmed, ‘“‘so soon as proper receipts of the
parties should be produced before one of the
judges of this court; and that the commis-
sioners, or a majority of them, make a suffi-
cient deed in fee to the purchaser. But it
does not appear in the proceedings that such
receipts were ever produced to the judge.
And although a deed was afterwards made
by the commissioners to the purchaser, yet
as nothing material can be presumed in the
execution of a special authority, the deed
does not, in law. justify a presumption that
the receipts were produced, especially as the
deed, although required by law to contain
a recital of the commission and the proceed-
ings thereon. contains no recital of the fact
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that the receipts had been produced to the
judge, or that the sale had been confirmed
by the court. It does not even recite the
commission, or the proceedings thereon. It
states falsely, that by a decree of this court
sitting as a court of chancery, David Appler
and four others were appointed commis-
sioners, who were authorized to sell lot it
in square 290, being the estate of Robert
Tolmie, deceased, and to execute a convey-
ance for the same. Whereas the proceed-
ing was not before this court, sitting as a.
court of chancery, but as a court of common
law, being substituted for the county coumrt
of Maryland; and the decree did not au-
thorize the commissioners to sell the lot,
There is noth-
ing in the deed to show that it was a pro-
ceeding under the act of assembly, dirvect-:
ing descents, and for the partition of an.
intestate estate. It does not state that Rob-;
ert Tolmie died intestate and seized of an
estate of inheritance in' the property; nor
that the parties entitled could not agree on.
a division thereof; nor that any of the heirs:
were minors; nor that application was made!
to the court for a commission; nor that the:
commissioners took the oath prescribed by
the statute; nor that they determined that
the estate could not be divided without loss.
to all the parties; nor that they made re-
turn of their judgment to the court with
their reasons for such judgment; nor of
their valuation of the estate; nor that their
judgment was confirmed by the court; nor.
that all the persons entitled to elect to take
the estate at the valuation had refused to
do so; nor that the sale was made agree-
ably to the order of the court; nor whether
the sale was for money or on credit; nor
whether the money had been duly divided
among the persons entitled to it; nor wheth-
er the bonds were taken payable to the re-.
spective heirs agreeably to the statute; nor’
that any of the heirs was of full age; in.
short, it does not correctly recite any one'
of the facts necessary to constitute a title
in the purchaser, except the payment of the
purchase-money. The deed, therefore, rais-’
es no presumption of the existence of any
of those facts.
The court is of opinion. 1. That the com-;
missioners had no authority to sell the pxop»l
erty, because all the heirs were minors at.
the time of the sale' and that therefore the
sale was void. 2. That the sale was not
valid, because 1t does not appear to have
been ratified and confirmed by the court.
See, also, Shivers v. Wilson, 5 Har. & J. 132,
Verdict and judgment for the plaintiff.

Reversed by the supreme court (2 Pet. ]_2 '
. S.] 157). .

TOLSON (UNITED STATES v). See Case
No. 16,530 :

5

'.L"onli6 (UNITED STATES v.). See Case No.
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Case No. 14,081.
TOMBECKBEE BANK v. DUMELL et al.
{5 Mason, 56.]1

Circuit Court, D. Rhode Island. June Term.
1828,
PARTNERSHIP—DISSOLUTION—SUBSEQUENT ACCEPT-
ANCE OF BILL.

A bill drawn upon & partnership, but not ae-
cepted until after a dissolution of the partner-
ship publicly announced, binds only the partner,
who accepts it, and not the other partners, who
have not consented thereto.

[Cited in Smith v. Milton, 133 Mass. 371.

g_it]ed in brief in Southwick v. Allen, 11 Vt.
7.

Assumpsit on a bill of exchange drawn on
17th of Mareh, 1827, in Alabama, by Stone,
Ellis & Co., at sixty days’ sight, on the de-
fendants, for $3,000, payable to Moses Sewall
or order, and by him indorsed to the plain-
tiffs. The declaration averred a presentment
for acceptance, and an acceptance and sub-
sequent non-payment. There were other
counts on other similar bills. Plea, the gen-
eral issue. At the trial, the sole defence re-
lied on was, that the acceptance was made
by Jacob Dumell after the dissolution of the
partnership between him and his co-defend-
ant, John Lyman. It appeared in evidence,
that the firm was dissolved on the 1st of
January, 1827; but it was not advertised in
the newspapers until the 5th of April, 1827,
when it was published at Providence, where
the firm carried on business. The accept-
ances of all the bills were after the dissolu-
tion was so advertised.

William A. Burgess, for plaintiff.
Richard N. Greene, for defendant Lyman.
Thomas Burgess, for defendant Dumell.

STORY, Circuit Justice. Upon this state-
ment of facts, which is not controverted, 1
am of opinion, that the plaintiffs are not en-
titled to recover. No partner has any au-
thority after a dissolution of the partnership,
to bind his copartners by any new contract.
The acceptance of these bills is altogether
a new contract. It is true, that if the part-
nership is still ostensibly carried on in the
name of the firm, and no public notice is
given of the dissolution of the partnership,
though it is secretly dissolved, third persons,
dealing with the firm upon the faith of the
partnership and joint responsibility, are en-
titled to hold all the partners. But it is oth-
erwise, where the dissolution is made publiec.
Here, before the acceptance, the dissolution
was publickly announced. The partners had
not held out to the payee, or the present hold-
ers, that they would accept the bill. Every
non-accepted bill is necessarily taken upon
the faith and credit of the drawer; and no
person can bind the drawee by his accept-
ance, except a person having an express or
implied authority for that purpose. After
the dissolution of the partnership, and a pub-

1 [Reported by William P, Mason, Esq.]
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lic notice of it, there was a withdrawal of
all such authority; and consequently the ac-
ceptance, as to John Lyman, is void. Upon
principle then, the action, being joint upon a
joint acceptance, fails as to both.

Mem, By consent of the parties, the plaintiff
discontinued as to Lyman, amended his decla-

ration, and took a judgment against Dumell
alone,

Case No. 14,082,
TOMBECKBEE BANK OF MOBILE v. —.
f1 0. S. Law Int, 244.]

Circuit Court, D. New York. Aug., 1820.
DaMaGES ON BiILLsS oF EXCHANGE.

At law.

Daniel Lord, Jr., for plaintiffs.
G. Sullivan and G. Winter, for defendants.

Before EDWARDS, Distriet Judge.

The Tombeckbee Bank of Mobile held the
“drafts on a house in that city, duly accepted,
but protested for non-payment, and settled
with an endorser, receiving the principal and
interest only, and reserving one of the bills
as the ground of an action on which to re-
cover the damages on all the bills,—amount
of damages at ten per cent., $2,500. This ac-
tion was brought to recover these damages.
The declaration was in usual form on a bill
of exchange against drawers. In defence,
the counsel for the defendants insisted that
by receiving payment of the principal and
interest of the bills, the holders had lost all
right to the damages, and relied on the case
of Jobnson v. Brannan, 5§ Johns. 26S, where
an indorsee was denied the right of recover-
ing the interest on a note, of which the prin-
cipal had been paid, and the court held in-
terest could not be recovered separately aft-
er payment of principal. .

EDWARDS, District Judge, in charging
the jury, instructed them that the plaintiffs,
by receiving the principal and interest of the
bills of exchange, had, in effect, released all
rights to damages; and damages could not
be recovered on a bill after the principal
and interest had been received by the holder.
The jury returned a verdict into court, but,
the plaintiffs’ counsel claiming to be called,
and not answering to the call, the verdict,
which was for the defendants, was not re-
corded, and the plaintiffs became nonsuited.

Case No. 14,083.
TOME et al. v. FOUR CRIBS OF LUMBER.
[Taney, 533.31
Circuit Court. D. Maryland. Nov, Term, 1853.

SALVAGE — LuMBER RAFTS—DERELICTS—PRACTICE
IN ADMIRALTY—WRIT OF RESTITUTION.

1. Where rafts of lumber, anchored in the
Susquehanna river at Port Deposit, within the

1 [Reported by James Mason Campbell, Esq.,
and here veprinted by permission.]
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flux and reflux of the tide, are driven from their
anchorage by a high wind and tide, but are not
broken up, and whilst floating down the stream,
are rescued and brougnt tc the shore: Held,
that this is not a salvage service.

[Cited in Raft of Cypress Logs, Case No. 11,-

527. Disapproved in Maltby v. Steam Der-.

rick Boat, Id. 9,000. Cited in Cope v.
Vallette Dry-Dock, 10 Fed. 145; Id., 119
U. S. 630, 7 Sup. Ct. 338.]

2. The person so rescuing it acquires no lien
on the lumber, and has no right to retain it from
the owner; his remedy is an action at law to re-
cover the value of the service rendered.

[Criticised in Fifty Thousand Feet of Timber,

Case No. 4,783.]

8. This is one of the usual accidents of the
lumber trade: if the owners choose to expose
their property to the risk. they have a right to
do so, and no one can acquire a lien upon the
lumber by interfering with it without their au-
thority.

[Approved in Bywater v, A Raft of Piles, 42

Ifed. 918.]

4, Although no one was on the raft, yet, it
was no derelict on that account, or abandoned
by those who had the care of it; for it is not
the usage of the trade to keep any one on board,
while the raft is at anchor.

5. Such service has none of the qualifies or
character of the services for which the maritime
law of all commercial nations allows salvage,
when the property is in danger of perishing from
the perils of the sea.

6. When a raft is broken '1p o2nd scattered,
any one may lawfully take measures to save it
from further loss, and secure the property for
the owner; but it is rather a case of finding,
than of salvage service; and whatever just
claim the party may have to a reasonable com-
pensation tor his service and time, he has no
right to retain the property when the owner de-
mands it; and if b does, it may be recovered
;n an action of replevin, in a court of common
aw.

[Cited in Chase v. Corcoran, 106 Mass. 288.]

7. Rafts anchored in the stream, although it
be a public navigable river. are not the subject-
matter of admiralty jurisdiction, in cases where
the right of propertv or vussession is alone con-
cerned; they are not vehicles intended for the
navigation of the sea cr arms of the sea; they
are not recognized as instruments of commerce
or navigation, by any act of congress; they are
piles of lumber, and nothing more, fastened to-
gether and placed upon the water until suitable
vehicles are ready tc receive and transport it to
its destined port; and any assistance rendered
to these rafts, even when in danger of being
broken up, and swept down the river, is not a
salvage service, in the sense in which that word
is used in courts of admiralty.

[Cited in The W. H. Clark, Case No, 17,482,
Applied 1 Salvor Wreeking Co. v. Sectional
Dock Co., Id 12,273. TFollowed in Gas-
trel v. Cypress Raft. Id. 5,266. Distinguish-
ed in Muntz v A Raft »f Timber, 15 Fed.
557. Cited in Snyder v. A Floating Dry
Dock, 22 Fed. 686; Cartier v. The F. & P.
M. No. 2, 33 Fed. 511: Ruddiman v. A
Scow Platform. 38 Fed. 159; Seabrook v.
Raft of Railroad Cross-Ties, 40 Fed. 596.]

8. The remedy of the owners of the lumber in
this ecase, to regain the possession, from the
party claiming salvage, was an action of replev-
in, and not a libel in the distriet court.

9. The lumber having been taken from the re-
spondent’s possession by process which the dis-
triet court had no jurisdiction to issue, a writ of
restitution would be awarded, if there was any
question between the parties as to the right of
property or of possession, which this court con-
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sidered an open one; but as the respondent
claims no property in the lumber, but merely
the right to retain the possession until paid for
services which were not of a nature to give him
that right, it would be unreasonable and unjust
to deprive the owner of the possession he has
obtained, merely to subject him to the necessity
of recovering it again, in a new suit in a court
of common law.

[Appeal from the district court of the Unit-
ed States for the district of Maryland.]

This case was instituted in the district
court on the 18th of June 1852. The libel-
lants (now appellants), were Jacob Tome and
Edward Rhinehart, lumber-merchants of
Port Deposit, trading under the name of
Tome & Rhinehart, agents ‘and consignees of
William Hartley, of the state of Pennsyl-
vania, and the said William Hartley. The
libel was against four cribs of lumber, and
the contents thereof, in Harford county, in
the state of Maryland, and against Albert
Davis of the same county, in a cause of spolia-
tion, and damage, civil and maritime.

The libellants alleged that on the 17th of
April 1852, they, the said Tome & Rhinebart,
as agents and consignees as aforesaid, were
possessed of two rafgs of lTumber containing
twenty cribs or platforms, and in all 100,000
feet of lumber, which was at that time an-
chored in the Susquehanna river, near Heck-
ertown, in Cecil county, within the distriet
aforesaid, and within the flux and reflux of
tide, and the admiralty and maritime juris-
diction of this court. That on that day, the
said lumber, so safely anchored, was carried
down the river, about five miles, by the wind
and current, in a freshet, to the opposite side
of said river, near the shore of one Stephen
I. Thompson, of Harford county; and on the
20th of May, the libellants Tome & Rhine-
hart, sent vessels and hands down the river
to the said lumber, with a view to bave the
same put on board the vessels, to carry them
to Baltimore and the District of Columbia,
to Smith, Barnett & Co., and others, to whom
the libellants had sold the same. That by
their said hands and agents, they had suec-
ceeded in putting all of the lumber along-
side of the vessels, preparatory to putting it
aboard, when the said Albert Davis, with
his servants and agents, came from his shore

"in a boat, armed with a gun, and threatened

to shoot and otherwise violently to disturb
and injure the libellants’ agents and serv-
ants, if they resisted, and finally against
their will, cut away violently from the said
Iumber, four cribs or platforms thereof, by
severing the ropes which bound them to the
other lumber and the said vessels, and car-
ried them to the shore of the said Albert.
Davis, and ‘he has since had the said lumbef
drawn and piled on his farm lying in the’
said county, and fronting on the said river,
next above the farm of the said Thompson.
That after the said Albert Davis had taken
away the lumber (worth about $200), he pre-
tended that he was entitled to salvage for
saving the two rafts, and demanded therefor
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$150, and also endeavored, by the like vio-
lence, to prevent the rest of the said lumber
from being put on board the said vessels,
under the said pretence. That the said claim
for salvage, was a mere pretence to cover
and excuse the said spoliation and trespass;
for the said two rafts having been anchored
as aforesaid, were cast loose by the rise of
the river, and carried down, by the current
and wind, to the shallow water opposite to
the shore of the said Thompson, where the
anchor again performed its office; and all the
said lumber was perfectly safe and free
from all kind of danger, except that incident
to lumber afloat as it was at Heckertown;
and if the libellants had been present, they
would have prevented any person from in-
terfering therewith. That all of it was
staunch and tight (no rope or fastening hav-
ing been broken or disturbed), and would
have so continued, but that the said Albert
Davis (not with a view to save it, but with
a view to draw it,to his own shore, and
there possess himself of it, in order to ex-
tort money for delivering it up) boarded the
rafts and cut the fastenings, whereby about
fourteen cribs went ashore, and three of
them were carried dofvn the river as far
as Swan creek, so as to expose the libellants
to risk and expense; which said cribs the said
Davis made no effort to recover or secure.
Angd the other cribs so cut away from their
fastenings, went ashore on the said Thomp-
son’s land, and so remained, in a situation
more exposed than they were while attached

' “to the anchor as aforesaid. That it is the usual

manner of preserving rafts of lumber in the
Susquehanna river, within the flux and re-
flux of tide, and within the admiralty and
maritime jurisdiction of this court, to an-
chor the same until they are drawn or piled
up on land; and the said Thompson’s shore
is only about five miles below Heckertown;
and the said lumber thus secured by the an-
chor, was just as safe and required no fur-
ther interference with than at Heckertown;
and was actually put at greater risk, and
was in no manner saved or secured by any-
thing done by the said Davis. That the li-
bellants, Tome & Rhinehart, having been for
many years engaged in the lumber trade, and
having frequently before had lumber carried
by wind and freshet to some point below
Port Deposit in the said river, had always
been in the habit of making liberal allow-
ances to such persons, as gave themselves
any ftrouble about their lumber; although
they always preferred that they should not
interfere with it, as lumber was always put
at more risk by wunskilful handling; and
with that view the libellant Tome, about the
30th of April (on his return from New Yorlk,
where he was at the time of the freshet),
on hearing that Davis had been upon the
lumber, called upon him, but not finding
him at home, left word with his sister, in-
forming her that the libellants were the
owners of the lumber, as agents as afore-
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said, and offering to pay any reasonable sum
for such trouble, as the said Davis or his
hands might have been put to in doing what
they might have conceived necessary for the
benefit of the said lumber. That they never
received any demand from the said Davis,
but before the 20thday of May aforesaid, they
sent a letter fo said Thompson, making a
similar offer for any person concerned, which
letter they believed and charged the said
Thompson showed to Davis; and on the said
20th day of May, the libellants sent the ves-
sels and hands for the lumber, in the man-
ner above mentioned, never suspecting for a
moment that there would pe the least diffi-
culty, as the said Davis well knew that they
were the owners of the lumber, and were
willing and able to pay whatever was rea-
sonable for his services.

And they averred, that by reason of the
said spoliation by the said Davis, and the
threats and violence he used in endeavor-
ing to prevent the rest of the lumber from be-
ing put on board the vessels, the said ves-
sels and hands, as well as the other servants
and dgents of the libellants, were delayed
at a heavy expense: The libellants were not
able to fulfil their contract with the said
Smith, Barnett & Co., in Baltimore, and with
others in the District of Columbia, and so
in both ways had been subjected to a loss,
in the shape of damages, of at least $150.
That the libellant Tome, notwithstanding the
bad conduet of the said Davis and his bad
faith respecting the said lumber, and not-
withstanding the libellants had been injured
instead of being benefited by his interference
therewith, yet, for the purpose of obtaining
the said lumber without the expense of liti-
gation, offered and tendered to him $25 for
his trouble, if he would give up the said
four cribs, which he declined to do. That
the said Davis never had taken any steps to
obtain salvage, and never made any demand
therefor, until after he had taken away the
four cribs, when he demanded $130. That,
the said four cribs of lumber had been drawn'
and piled on the farm of the said@ Albert
Davis, in Harford county within the district
aforesaid, and were now there, though the
libellants had been informed and believed,
and so charged, that the said Davis had been
using and consuming the sume as if it were
his own; so that the whole thereof might
not be there, but they were advised that for
any deficiency he would be responsible to
them. That all of the said lumber was worth
between nine hundred and one thousand dol-
lars; and if the said Davis had fixed upon
any reasonable demand for salvage, the said
libellants would either have paid the same,
however improperly demanded, or left suf-
ficient of the said lumber to meet the said
demand; but that the whole of the proceed-
ings on the part of the said Albert Davis
were designed, by taking the law into his
own hands. and subjecting the libellants to
heavy and unusual and unnecessary ex. i
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penses, to extort money from them. Where-
by and by the said act of spoliation, the libel-
lants said they had been injured, besides
the value of the said four cribs of lumber,
in the sum of $150, as aforesaid.

Prayer for restoration of the lumber, and
compensation. in damages.

Albert Davis, in his answer, stated that he
had no knowledge of what lumber the libel-
Jants had anchored in the Susquehanna river
near Heckertown, on the 17th of April,
1852, and left them to their proof thereof.
That he did not know, of his own knowledge,
whose lumber had broken away in the Sus-
quehanna river, and came down the bay on
the 18th of April, but it was true, as alleged
by the libellants, that they sent vessels

down, about the 20th of May, to carry the .

same away. That early in the morning of
the 18th of April last, when a very heavy
easterly storm was raging, he discovered one
raft of lumber drifting down the bay, and
along and near the shore, which his servants
secured and tied to the adjoining shore of
Stephen I. Thompson; that said lumber had
‘no anchor attached to it, and when secured
by his servants, was in great danger of be-
ing scattered by the violence of the storm,
and broken up on the shores of Swan creek,
into which the storm was sweeping with
great force. That about eleven o’clock of the
same day, he saw another raft drifting down
the bay; that he boarded the same, and found
that it was dragging its anchor; that it was
fast breaking up, but he secured the fasten-
ings, so that it only parted in two parts;
one part, consisting of five cribs. he secured
on his own shore, and the other part, he se-
cured with the anchor, a short distance from
shore. That having thus secured this lum-
ber, he went in two or three days afterwards,
to Havre de Grace, and put up public notices
in several places in that town, giving notice
that he had secured and saved this lumber,
and requesting the owners to apply to him
for the same. That some two weeks affer
this notice was set up, he learned that libel-
lants claimed the lumber, and about the 20th
of May, a vessel came down to carry it away,
but without the knowledge of respondent,
.and without having tendered him any com-
pensation for his services in saving it. That
on being told that the agents of the libellants,
had taken the lumber from the shore, and
were about to put it on board of their vessel,
he immediately went out to them and for-
bade their doing so, without first proving it
to be the lumber of the libellants, and paying
respondent his salvage for securing the same.
That they refused to pay anything, and per-
sisted in their efforts to carry away said lum-
ber, when the respondent cut loose four cribs,
and carried them back to the shore, and told
the libellants’ agents, that ke would return
the same upon the payment of a reasonable
salvage, which he thought would amount to
$150. That respondent had his gun in the
boat with him, but he never threatened to
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shoot or injure any one; but the master of
the vessel had a gun, and threatened fre-
quently to shoot respondent. That he placed
those four cribs of lumber on his shore,
where they remained safely, untouched by
any one, until taken by the marshal under
the process issued in this ecase; and the bal-
ance of said lumber was taken away by the
libellants. That the whole lumber secured
by him was worth about $1000, and he deem-
ed himself clearly entitled to $150 for sal-
vage, and demanded that sum. That the sal-
vage was not claimed as a mere pretence and
excuse, but he was justly entitled to the
same, as the lumber, when secured by him,
was in great danger of being scattered and
broken up, and if the wind had shifted to the
north or northwest, it would have been car-
ried down the bay and probably lost; and
bis sole object in boarding the said raft, was
to secure the same, and save the lumber for
the owners. That the last-mentioned raft
had come loose in several of its fastenings,
which he secured, and he denied that he cut
loose any fastenings, or in any other manner
did anything to separate the same. That it
was true, that one of the libellants called in
April last, at the respondent’s house, and not

-finding him at home, informed his sister that

the libellants. were the owners of the lum-
ber, but he had no knowledge of any offer
made to his sister by said libellants to pay
any reasonable sum to respondent for his
services. That he was never shown any let-
ter by said Thompson, containing any offer
of the said libellants, and when they came to
take away said lumber, no offer was made to
pay respondent for his trouble in securing
the same; that said Tome subsequently of-
fered him $25, which he refused, deeming it
entirely inadequate to compensate him for
his services; that as soon as the agents of
the libellants came to claim the lumber, re-
spondent made his claim for salvage to the
amount above mentioned. That he caused
the said four cribs of lumber to be piled up
in a place of safety on the shore; that. no
part of the same was used by him or his
servants or any other person to his knowl-
edge; and that the loss, if any, which might
have accrued to the libellants by reason of
respondent’s refusal to deliver them the four
cribs of lumber, might have been avoided by
their paying him his reasonable demand for
salvage.

The notice referred to in the above answer,
was as follows: ’

“Notice.—On the 18th of April, was taken
adrift, a number of platforms of lumber.
Apply to Albert Davis.”

On the 10th of December, 1852, the district
court (Glenn, J.) passed a decree for the sale
of thelumber, directing that the defendant, Da-
vis, should be paid out of the proceeds the
sum of $150 for salvage; each party to pay
his own costs. From this decree, the libel-
lants took an appeal.

In addition to the evidence offered in the
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court below, the depositions of 'several wit-
nesses were read at the hearing of the appeal,
the substance of which, is fully detailed in
the opinion of the court.

Cornelius McLean and Geo. W. Williams,
for libellants.
Wm. F. Giles, for respondent.

TANEY, Circuit Justice. This dispute has
arisen from a claim of salvage made by the
appellee, for saving, as he alleges, two rafts
of timber belonging to the appellant, Hart-
ley, and consigned to Tome & Rhinehart, his
agents, at Port Deposit.

These rafts had been floated down the Sus-
quebhanna river, and anchored. in the stream
below Port Deposit; while they remained
thus at anchor, a sudden rise in the river
took place, accompanied by a high wind and
heavy sea, which floated the rafts from the
place where they were anchored, and car-
ried them with the current down the river.
The respondent, Davis, owns a farm border-
ing on the river, about five miles below the
place from which the rafts had floated off.
As they descended the river, they passed
near his shore; and the first that came down
was taken possession of by his servants, by
his direction, and fastened by a chain to a
tree; it was, however, fastened to the shore
of Stephen 1. Thompson, who owns the farm
immediately below that of Davis; the cur-
rent having swept the raft a little below
Davis’s line, before its motion was arrested.
‘When the second raft came down, which
was a few hours afterwards, Davis boarded
it, at some personal risk; and while he was
on it, five cribs broke off, which he drew to
his own shore and fastened there; the resi-
due of the raft was held by the anchor at-
tached to it, after being drawn by Davis in-
to shallow water. There is some difference
in the testimony as to the cause of the sep-
aration of these five cribs from the residue
of the raft, while Davis was on board. But
it is not necessary to examine this question;
for in the view which the court take of this
controversy, it is immaterial whether, as he
alleges, the raft was about.to break up when
he reached it; or, as the appellants insist,
the cribs were separated by him,

Three of the five cribs anchored off his
shore, broke loose from the other two, and
floated down to Swan creek, where they
were afterwards found safe, and recovered
by the owners, when they came with their
vessels to take away the lumber; the resi-
due remained at the place above mentioned,
until the owners came for it. Davis put up
an advertisement at Havre de Grace, im-
mediately after he had taken up the lumber,
stating that he had done so, and requesting
application for it to be made to him; and he
was shortly afterwards informed by an
agent of the libellants that it belonged to
them. It remained for some weeks. It was
plank, or what is wusually called boards;
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and was destined, part for Baltimore, and
part for the District of Columbia. It was
suffered to remain so long, because it is
more convenient to load it on vessels in high
water, when it can be floated off from the
shore without breaking up the cribs.

As soon as the state of the water became
favorable, the libellants sent their agents
with two vessels to take the lumber, and
carry it to the places where they had en-
gaged to deliver it. They took the raft from
Thompson’s shore without any opposition
from him, or any demand for compensation;
they also took the five cribs which had been
fastened by Davis to his own shore, and at-
tached them to the rest of the lumber, and
were engaged in lading the vessels, when
Davis came on the raft, and insisted that the
plank should not be taken away until he
was paid salvage for his services; he was
offered twenty-five dollars, which he refused,
and demanded one hundred and fifty. And
upon this disagreement, a scene of violence,
by no means creditable to either party, en-
sued, in the midst of which, Davis succeeded
in detaching four eribs from the raft, by
cutting the fastenings; he took them to his
shore, and drew the plank from the water,
and piled it on his land; claiming the right
to retain it until he was paid the sum he
demanded for salvage.

The owner, and the agents to whom ne
had consigned it, thereupon filed this libel in
the district court, praying that this lumber
might be delivered to them, and Davis eom-
pelled to pay damages for its detention.
Process was accordingly issued, and the
plank delivered to them by the marshal; and
a monition in the usual form served upon
Davis, who appeared and put in his answer;
he insists on his clalm of one hundred and
fifty dollars for salvage, and his right to
retain the property until it is paid.

The distriet court was of opinion that he
had rendered service to the libellants, in sav-
ing these rafts, of the value claimed by him;
that they were salvage services which gave
him a lien on the property; and directed
these four cribs to be sold, and the sum
above-mentioned to be paid to the respond-
ent out of the proceeds. From this decree
the libellants have appealed to this court.

The sum in dispute is a small one; but
this question is important, from the great,
quantity and value of the lumber annually
brought down the Susquehanna river, and
anchored in the stream at or near the place
from which these rafts floated. Omne of the
witnesses states that in the month of May,
1852, he saw from one hundred to one thou-
sand anchored there; all of them being more
or less liable to be swept down the viver by
a sudden rise in the waters.

The course of the trade is this: In order
to send it down the river, it is in the first
place put up in cribs, varying, in some de-
gree, in size, but most commonly about six-
teen feet square; they are strongly secured
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so as to keep the lumber together; a num-
ber of these cribs (generally about ten) are
then strongly fastened to each other, and
form what is called a raft. In this state it
is floated down to Port Deposit, and remains
there until it is sold, or the owner prepaved
to transport it to another market; 'when it
is to be transported to any of the great
lumber markets, either by the purchaser or
original owners, it is either laden in vessels
from the rafts, which are brought alongside
for that purpose, or formed into what is
called a float, and floated to its place of
destination.

A float, in the language of the trade, means
two or more rafts attached together, and
prepared, by proper fastenings and suitable
arrangements, to withstand the winds and
waves of wider ‘waters; but the lumber is
not often transported in this condition, ex-
cept to Baltimore. The rafts which first
come down in a rafting season are usually
fastened near the shore, at Port Deposit;
when that space is filled up, those that fol-
low are anchored in the stream, and often
remain anchored there for some weeks, be-
fore the lumber is transported to another
market.

As I have already said, while they remain
in this condition, they are always liable to
be swept from their anchorage by a sudden
rise in the river; but the owners are, of
course, well aware of this danger, and willing
to encounter it; because the winds and
currents almost invariably drive them into
shallow water, where the current is not so
strong, and where the anchor attached to
the raft will again take hold and keep it
anchored until the owner desires to remove
it. All of the witnesses engaged in this
trade say that they regard the risk of los-
ing their lumber by this means as a small
one; for the raft very rarely breaks up, or
floats into the Chesapeake Bay; and that
they are very unwilling that any one, with-
out their authority, should interfere with it,
as it drifts down the river, or haul it to
the shore. They prefer to take the chances
that the anchor will again take hold be-
cause the raft is apt to be broken by thump-
ing on the shore, when fastened in water
too shallow, and in a place exposed to the
waves; and that the lumber is in some de-
gree injured, if improperly handled when
piling it on to land, and more expensive and
troublesome to put on board of vessels, than
it would be if anchored out in the river.
‘When the raft is missed from the anchorage
at which they placed it, their own agents are
sent to look after it and see that it is secured
in a place of safety; but where they find
that any one has rendered them a service
in this respect, before their agents arrive,
they are accustomed to pay them a reason-
able compensation for their trouble.

Now, the first question before the court in
this case, is, not whether Davis rendered a
service or not, or what is the value of his
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service, but whether that service was a sal-
vage service or not. For, if it was not a sal-
vage service, then he has no lien on the lum-
ber, and had no right to detain it from the
owner; his remedy would be an action at law
to recover the value of the service he ren-
dered.

And I think this is not a case for salvage.
The water in the river had risen, and a
heavy wind was blowing, and these rafis
were driven from their anchorage; but they
had not broken up, when he boarded them,
and were floating down the stream. It was
one of the usual accidents of the trade; and
if the owners choose to expose their property
to this risk, they have a right to do so, and
o one can acquire a lien upon it by interfer-
ing with it without their authority. It is
true, no one was on the raft; but it was no
derelict on that account, or abandoned by
those who had the care of it, for it is not
the usage of the trade to keep any one on
board while the raft is at anchor.

The case of The Upnor, 2 Hagg. Adm. 3,
was a stronger case than this in favor of
salvage. The Upnor was a flat-bottomed
barge, loaded with manure, which was found
on a sand-bank, with the water over the up-
per dead-eyes of the shrouds, the sails (ex-
cept the mizen) washing about, no person on
board, and no anchor out; she was boarded
in that condition, with much difficulty, by
some men who took her to Sheerness, and
claimed salvage for their services. It was
proved, that it was a common case for ves-
sels to he left on that sand, until the owners
could procure assistance, and that the mas-
ter and a lad who navigated ber had made
all safe, and then went to the owner to have
assistance sent to her. Lord Stowell refused
salvage, saying that individuals who thus
choose to expose their property to the chan-
ces of wind and weather, have a perfect
right to exercise their own discretion upon
the matter, and that other persons are not
entitled to interfere.

The case of Nicholson v. Chapman, 2 H.
Bl. 254, is still more analogous to the case
before the court. In that case, a quantity
of timber was placed in a dock, on the banks
of the Thames, but the ropes by which it
was fastened got loose and it floated off,
and was carried by the tide to some consid-
erable distance, and left at low water upon
a towing-path; it was removed to a place of
safety, at some distance, and the party who
took care of it claimed salvage for his serv-
ices, and a lien for them on the timber. But
the court held, that taking care of timber in
that situation, although on a navigable river,
and within the flux and reflux of the tide,
did not entitle the party to salvage, nor give
him a lien upon the property for his services;
that the service had none of the qualities
or character of the services for which the
maritime law of all commercial nations al-
lowed salvage, when the property was in
danger of perishing from the perils of the
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sea. The case under consideration comes
within the distinction taken in the case re-
ferred to. The rafts are prepared to float
the timber down the current of the narrow
* part of the river; but they are not prepared
or intended to encounter sea perils; the lum-
ber is placed in vessels, or in floats, before it
is exposed to the winds and waves of the
Chesapeake Bay; and in that condition it is
usually transported to the places for which
it is destined. If the raft is carried off from
its anchorage by the rising of the river and
high winds, the owner knows what direction
it will most probably take, and where to look
for it; and even if the rafts and cribs arve all
broken up and cast, in separate pieces, on
the shore, the quality of the lumber is not
much injured, and if never found by the
owner, his loss is occasioned rather by floods
from the land than the perils of the sea.

If salvage were allowed, in such cases, to
every one who chose to interfere, and take
possession of the rafts which he saw float-
ing down the river, property of great value
might, and probably would, often be with-
held from the owner, upon claims for sal-
vage services; and this, too, under circum-
stances where the owner would have desired
that the party should not interfere; and
where the service, if any was really render-
ed, cost him very little time or trouble. And
we might, moreover, have a libel in admiral-
ity for salvage, upon every piece of timber
cast on the shore from a broken raft.

Undoubtedly, when a raft is broken up and
scattered, any one may lawfully take meas-
ures to save it from further loss, and secure
the property for the owner; but, as was said
by the court in the case of Nicholson v. Chayp-
man, it is rather a case of mere finding than
of salvage service; and whatever just claim
the party may have to a reasonable compen-
sation for his trouble and time, he has no
right to detain the property when the owner
demands it; and if he does, it may be recov-
ered in an action of replevin, in a court of
common law.

The result of this opinion is, that these
rafts. anchored in the stream, although it be
a public navigable river, are not the subject-
matter of admiralty jurisdiction, in cases
where the right of property or possession is
alone concerned. They are not vehicles in-
tended for the navigation of the sea, or the
arms of the sea; they are not recognised as
instruments of commerce or navigation by
any act of congress; they are piles of lum-
ber, and nothing more, fastened together and
placed upon the water until suitable vehicles
are ready to receive and transport it to its
destined port. And any assistance rendered
to these rafts, even when in danger of being
broken up, or swept down the river, is not a
salvage service, in the sense in which that
word is used in the courts of admiralty.
And this seems always to have been the
view taken of this subject; for, notwith-
standing the great extent of this trade, and
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the number of years it has been carried on,
this is the first instance in which a claim for
salvage has been made in the court of ad-
miralty, for arresting a raft which was driv-
en from its anchorage. The district court,
therefore, had not jurisdiction to issue the
process by which the marshal was directed
to take the property from the possession of
the respondent; the controversy was proper
for the decision of a court of common law,
and the remedy of the owners to regain the
possession, was an action of replevin, and
not a libel in the district court; consequent-
1y, its decree must be reversed, and the libel
also dismissed.

The Iumber having been taken from the
respondent’s possession, by process which
the district court had not jurisdiction to is-
sue, a writ of restitution would be awarded,
if there was any question betiween them, as
to the right of property, or the right of pos-
session, which this court considered as an
open one. But the respondent claims no
property in the lumber; he claims the pos-
session only, upon the ground that the serv-
ices he rendered were salvage services, un-
der the maritime law. And as the court is
of the opinion that the services were not of
that character; and that he had no right to
withhold the property from the owners; it
would be unreasonable and unjust to deprive
the owner of the possession he has obtained,
merely to subject him to the necessity of re-
covering it again in a new suit, in a court
of common law. The court will not, there-
fore, disturb the possession of the libellants;
but as they brought the controversy into the
court of admiralty, and have failed to sup-
port their libel, they must be charged with
costs, as well in this, as in the distriet court.

Case No. 14,084,
In re TOMES et al,
[19 N. B. R. 36.]1
District Court, S. D. New York. Deec. 18, 1878.

BANKRUPTOY—PARTNERSHIP—ASSIGNMENTS—
FirM ASSETS.

On the first of October, 1877, T. and W., co-
partners under the firm name of T. & Co., being
then insolvent, made an assignment for the ben-
efit of their creditors. but the signature and as-
sent of the assignee were never obtained. On
October 10, 1877, a paper was executed by T.
and W., dissolving the firm and providing that
all the assets were to be transferred to 'T., who
agreed to assume all the debts. No notice of the
dissolution was given, and the business was con-
tinued as theretofore under the old firm name.
On October 22, 1877, T. made an assignment
for the benefit of creditors to the same assignee.
T. and W. having been adjudged bankrupt on a
petition filed January 3, 1878, the assignment
was set aside as in fraud of the bankrupt law
[of 1867 (14 Stat. 517)1. The assets which came
in the hands of the trustee in bankruptey were
wholly from property formerly of the firm.
T.’s individus! debts exceeded one hundred
thousand dollars. On application by the trus-
tee for instructions as to the distribution of the

1 [Reprinted by permission.]
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assets, held, that the transaction between T. and
W. was invalid as to the firm creditors, and
- that the assets in-the hands of the trustee must
be held to be firm assets, to be distributed ae-
cordingly.

[Cited in Re May, Case No. 9,328.]

[In the matter of Francis Tomes and anoth-
er, bankrupts.]

P. H. Vernon, for trustee.
Wm. S. Opdyke, for firm creditors.
. P. Forster, for Tomes’ creditors.

CHOATE, District Judge. This is a pe-
tition by the trustees of the bankrupts, ask-
ing the instructions of the court as to the
distribution of the assets. The bankrupts,
Tomes and Watson, copartners under the
firm name of Francis Tomes & Co., were ad-
judicated bankrupts upon the petition of their
creditors, which was filed January 3, 1878.
Prior to October 10, 1877, they had done busi-
ness as a firm for several years, as importers
and traders in guns and other military goods.
During the year 1876 they met with heavy
losses, and from the end of that year certain-
ly the firm was embarrassed. During the
year 1877 its condition grew constantly
worse., and on the first of October, 1877, it
was clearly insolvent, and known so to be by
both partners. They were carrying about
forty thousand dollars of paper, which bad
mostly been renewed from time to time, and
which they had no available means of meet-
ing, except by fresh discounts. They had
about thirty-five thousand dollars of debts
on open accounts, nearly all of which was
overdue, and payment of which had been de-
manded, a considerable part of it having
been due for six months. Watson had no in-
dividual assets or individual debts of any
account, but Tomes was carrying a very
large amount of real estate heavily mort-
gaged. In this position of affairs, on or about
_QOctober 1, 1877, they executed a general as-
signment of all their property, partnership
and individual, for the benefit of their cred-
itors, without preferences, the firm property
to be distributed among their firm creditors,
the individual property among their individ-
ual creditors respectively, and placed it in
the bhands of their attorney for him to pro-
cure the assent and signature of the assignee
named therein, but bis signature never was
obtained. This assignment recited their in-
solvency. On October 10, 1877, Tomes and
Watson executed a paper, whereby it was
agreed that the partnership was dissolved,
and that all the firm assets were transferred
to Tomes, and he assumed 81l the debts of
the firm. This agreement was kept secret
between them. There was no publication of
the dissolution. No notice was given-to cred-
itors. The books were not changed. The
sign of the partnership was kept up. So far
"as appears, no new arrangements for credit
or capital were made for continuing the busi-
ness. On October 22, 1877, Tomes made an
alleged assignment to the same assignee for
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the benefit of his ecreditors, reciting his in-
solvency, and also reciting the agreement of
October 10, 1877. Although all the creditors
have had notice of this application, and an

1 opportunity to produce testimony, and the

two classes of creditors, firm and individual,
have been represented in the proceedings up-
on the reference, Tomes has not been called

- as a witness. The assignment of October 22,
1877, has been set aside as in fraud of the
Dbankrupt law.

The proceeds of the property that have
come into the hands of the trustee are whol-
1y from the property formerly of the firm.
Aside from this there are no individual as-
sets. The firm debts are about seventy-seven
thousand dollars. Tomes’ individual debts,
seven thousand dollars, besides ten thousand
dollars on bond and mortgage, over and
above the estimated value of the security.
His liability on bond and mortgage is about
one hundred thousand dollars. The question
is whether the proceeds of the property, for-
merly of the firm, but transferred to Tomes
by the agreement of October 10, 1877, are to
be treated as his individual property for the
purpose of distribution under the bankrupt
law, or as firm property. If the former, all
the creditors will share in it; if the latter,
it must be applied to the payment of the
firm debts.

There is no doubt that a partner may make
a valid agreement with his copartner, dis-
solving the firm and transferring all the as-
sets of the firm to his copartner, provided
this assignment be made in good faith and
for an adequate consideration, and the effect
of such transfer will necessarily be, in case
bankruptcey inures, to give individual cred-
itors of the partner to whom the transfer is
made a great advantage in the distribution
of the estate. In re Long [Case No. 8,476].
And it seems that the rule is not otherwise,
though the firm was, in fact, insolvent at the
time. Same case, and cases cited therein,
especially Howe v. Lawrence, 9 Cush. 553.
But to the validity of such a transfer, as
against the firm creditors, it is essential that
it be in good faith, which requirement cer-
tainly includes that it be not designed, in
contemplation of the distribution of the es-
tate in bankruptcy or insclvency, to divert
from them the firm assets to the individual
.creditors of the partner taking the transfer.
Same cases.

Now, in the present case, there is no rea-
sonable conclusion to be drawn from the
facts except that the agreement of October
10, 1877, was made in immediate contempla-
tion of the winding up of the estate and the
distribution of the assets in insolvency, and
with the design of diverting the firm assets
from the firm creditors for the benefit of
the individual creditors of Tomes. The first
general assignment, which did not go into
effect, shows that by the 1st of October both
Tomes and Watson knew that they were in-
solvent, and that it was impossible to con-
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tinue in business in the circumstances in
which they then were placed. There is no
reason to believe that they then bad any
other purpose or intention than that which
that assignment was calculated to carry in-
to effect. How far does the evidence show
that that purpose was afterwards altered?
There was no change of the circumstances,
making the continuance of the business any
more practicable afterwards. On the con-
trary, with the lapse of time, things were
getting constantly worse. Then, on the 10th
of October, they signed this agreement of dis-
solution. Is there any reason to believe, from
this agreement and the acts of the parties
in relation to it, and from the surrounding
circumstances, that this was intended in
good faith on Tomes’ part with a real pur-
pose to continue the business on his own ac-
count, which had been before carried on by
the firm, and to pay the debts which he as-
sumed? All the indications are the other
way. If such had been his purpose, why
should he not have advertised the dissolu-
tion and notified the creditors, opened new
books, or new accounts in the old books?
The change was kept secret, and in twelve
days afterwards he made an assignment for
the benefit of his creditors, bringing the
property transferred to him by the firm into
his individual estate. In fact, as soon as
this change was made, he was, for the pur-
pose of carrying on the business, in a worse
condition than the firm had been; for, while
he had the same assets as the firm, his debts
became much larger than the debts of the
firm had been. Nor can it be believed that,
as between Tomes and Watson, in the ex-
isting condition of Tomes’ affairs, it could
have been thought possible that he could go
on with the business and pay the debts. The
great inadequacy of the consideration, the
debts assumed being largely in excess of the
assets, to the knowledge of both partners,
also throws great suspicion upon the trans-
action, and tends to show that it was not a
real transaction intended for the purpose
which appears on its face. The real purpose
of the transaction appeared clearly when,
twelve days later, Tomes made the second as-
signment. The carrying on of the business
for twelve days was for the purpose of giv-
ing an appearance of reality to the transac-
tion, but it does not overcome the force of
all the circumstances which tend to show
that these partners never gave up from the
ist of October the purpose of having their
affairs wound up in insolvency, although
they did intend to change the mode of dis-
tributing their assets as between individual
and firm creditors from that at first project-
ed. The failure of Tomes to testify is also
a strong circumstance against the bona fides
of the transaction. The case is not to be dis-
tinguished from the cases of In re Byrne
[Case No. 2,270] and In re Cook [Id. 3,150],
and is in entire accordance with the case of
In re Long, ut supra, where the transfer was
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held to have been made in good faith. See,
also, Ex parte Burton, 1 Gl & J. 207; Ex
parte Usborm, Id. 358; BEx parte Ruffin, ¢
Ves. 119; Wilson v. Robertson, 21 N. Y. 587.
The assets in the hands of the trustee must
be held to be firm assets, to be distributed
accordingly.

Case No. 14,085.
TOMES et al. v. REDFIELD.
[7 Blatchf. 139.] 1
Circuit Court, 8. D. New York. Jan. 31, 1870.

TRIAL—VERDICT—RECORD OF—MISTAKE—STIPULA~
TION—CuUsTOMs DUTIES—PROTEST.

1. In this case, which was a suit against a
collector of customs, for the return of duties,
paid under protest. on commissions and charges,
sundry words found in the record of the verdict,
and which it appeared were not part of the ver-
dict as rendered, but were inserted by a clerieal
mistake, were expunged by the court, and sun-

other words, not found in the record of the
verdict, and which it appeared were part of the
verdict as rendered, put were omitted by a
clerical mistake, were ‘nserted by the court.

2. Effect of a written stipulation made by the
attorney for the plaintiff with the attorney for
the defendant, after verdiet, in respect to the
manner in which any question which should
arise before the referez as to the sufficiency of a
protest, should be disposed of, as an estoppel up-
on the right of the defendant to raise, by ex-
ception to the report of the referee, a question
as to the sufficiency of such protest, considered.

3. The proper manner of adjusting a verdict
for excessive duties on charges, stated.

This was an action, commenced in June,
1863, to recover back an excess of duties
alleged to have been paid fo the defendant
[Heman J. Redfield], as collector of the port
of New York, under protest, on sundry im-
portations of merchandise from Europe. On
the 6th of January, 1864, the case was
brought to trial before the court and a jury,
and a verdict was rendered in the following
terms, as then recorded in the minutes of the
court: “By consent of counsel, the jury find
a verdict for the plaintiff, for the amount,
with interest, of the excess of duties paid
under protest, on more than two per cent.
commission on all importations, specified in
the bill of particulars in this cause, from the
continent of Burope, except Paris, and on
more than one and a half per cent. commis-
sion on 1mportations from Great Britain;
and a like verdict for the excess of duty paid
under protest, on the importations, specified
in the bill of particulars in this cause, from
the continent @f Europe, upon charges, above
those set forth in the reports of Isaac Phil-
lips, appraiser, dated October 13th, 1856, and
of the several subsequent dates, the amount
in this cause to be adjusted by the clerk of
this court, or his deputy.” On the 16th of
March, 1865, an order was made revoking the
reference of such adjustment. On the 28th

1 [Reported by Hon. Samuel Blatehford, Dis-
trict Judge, and here reprinted by permission.]
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of March, 1867, an order was made referring
it to R. B. Stilwell, Esquire, a commissioner
of this court, to take and state an account of
the claim of the plaintiffs [Francis Tomes
and others] in the cause, and to assess their
damages, upon the principles settled on the
trial, being guided upon such reference by
the rulings of law, and the charge to the
jury, made by the court, and by the verdict
rendered on the questions of fact submitted.
On the 7th of August, 1869, it appearing to
the court that the words “from the continent
of EBurope,” above underscored, had been
erroneously transeribed into the minutes of
the court, as a part of the record of the ver-
dict, and that those words formed no part
of the verdict as given, an order was made
expunging such words. On the same day
that the verdict was rendered, January 6th,
1864, the attorney for the plaintifis gave to
the attorney for the defendant a written
stipulation in reference to this case and sev-
eral other cases, in which a like verdict had
that day been given. The stipulation was in
the following words: “As to the cases in
which verdicts have been this day taken in
the United States circuit court, and referred
to the clerk, I do hereby stipulate, that if,
in adjusting any of the verdicts in these
cases, the clerk shall find the protests on
which the verdict is based different from
those in like cases which have been hereto-
fore adjusted by himself, or by the custom-
house, and any question shall arise as to the
sufficiency of such protest, if it shall not ap-
pear to said clerk that the court has already
passed upon it and beld it to be valid, or the
custom-house recognized it as sufficient, by
refunding upon it in like cases, then the
clerk shall report the same, with his findings,
to the court, which shall decide the question.”
On the 3d of November, 1869, a motion was
made by the plaintiffs to correct the record
of the verdict as found in the minutes of the
court, by inserting after the words, “and of
the several subsequent dates,” the words,
“as modified by treasury instructions dated
May 21st, 1863.” That motion was ordered
to stand over until the hearing on the report
of the referee, without prejudice to its being
then renewed.

On the foregoing state of facts, the refer-
ence proceeded before the referee. On the
20th of October, 1869, he filed his report. He
reported that the plaintiffs were entitled to
judgment on the verdict, for $3,078.66, as of
the 12th of July, 1869. In the report, he
said: “I do further find and report, that I
have allowed, in such adjustment, a refund
of duties on commissions on entries to which
no specific protests are attached, but,which
are subsequent in date to the protest at-
tached to entry per Pacifie, January 9th,
1854, to which the first prospective protest
against duty on commissions is attached, and
that it is under such prospective protest that
I allow all refunds upon commissions upon
subsequent entries not specifically protested.
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Such protest was attached to an eniry of
portemonnaies from Paris, and is the same in
form as other protests upon whieh adjust-
ments have been made by me, under deci-
sions of the courts. and I do further find and
report, that I have allowed a refund on char-
ges on entries to which no specifie protests
are attached, when such entries are of a date
subsequent to the entry per Arctie, April 224,
1854, to which entry is attached the first
prospective protest against charges, and
which is also in the same form as other pro-
tests upon which adjustments have been
made by me, under decisions of the courts.
The entries upon which refunds have been
adjusted were made at different dates, be-
tween January Tth, 1854, and June 224, 1857,
and were for different kinds of goods, as
shown by the entries and invoices.” The
case now came before the court on excep-
tions, filed by the defendant, to the report of
the referee, and on a motion made by the de-
fendant to vacate the order of the 7th of Au-
gust, 1869, and on a renewal by the plain-
tiffs of their motion of the 3d of November,
1869.

William M. Bvarts and Almon W. Gris-
wold, for plaintiffs.

Edwards Pierrepont, Dist. Atty., and Wil-
liam Stanley, Asst. Dist. Atty., for defend-
ant.

BLATCHTFORD, District Judge. I see no
ground for vacating the order of the Tth of
August, 1869. The mistake in inserting in
the record of the verdict in the minutes the
words expunged by that order was, on the
evidence laid before the court, clearly a
clerical mistake, and those words formed no
part of the verdict as rendered and as under-
stood by both parties at the time.

As to the motion to insert in the record of
the verdict, as fouad in the minutes of the
court, after the words, “and of the several
subsequent dates,” the words ‘“as modified
by treasury instructions dated May 2Ist,
1863, I am satisfied, on the evidence pro-
duced, that the omission of those words was
a clerical mistake, and that the verdict as
given contained them The then attorney
for the defendanf in the suit, who was the
then attorney of the United States for the
Southern district of New York, made a report
to the collector of the port of New York,
on the 31st of March, 1854, as to the par-
ticulars of the verdict, reciting it as contain-
ing the words in question. The motion is,’
therefore, granted.

The exceptions to the report will now be
considered. The first exception complains,
that the referee has allowed amounts paid
for duties on commissions, without any pro-
test against such payment having been made
at the time thereof, or at any time, and with-
out any protest having been made except the
protest attached to the entry by the Pacific,
dated Jauvuary 9th, 1854; and that such pro-
test was not sufficient to warrant the recov-
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ery back of the payments made subsequent
to such protest and without reference there-
to, because it was a protest against the pay-
ment of duties on commissions on an impor-
tation of portemonnaies from Paris, and the
collector received no notice that the plaintiffs
desired that notice to apply to importations
of various other articles not portemonnaies,
imported from Great Britain subsequently,
the duties on which are included in the
amount reported. The defendant seeks, by
this first exception, to raise and obtain a de-
cision on the question as to the sufficiency of
the prospective protest attached to the entry
by the Pacific, as a protest in this case. ButI
do not think that the defendant is in a posi-
tion to raise any such question in this case.
The making of a proper protest in writing,
at the time the alleged excessive duties were
paid, was, under the statute, an indispensa-
ble prerequisite to the right of the plaintiffs
to maintain a suit to recover back such ex-
cessive duties, and the fact that a verdict
was rendered for the plaintiffs is coneclusive
evidence, at this stage of the case, that proof
was given at the trial that such a protest
was made. The verdict finds, that the ex-
cessive duties paid by the plaintiffs were paid
under protest, that is, under such a protest
as the law requires. The legitimate effect
of such verdiet cannot be varied except by
the consent of the plaintiffs. Nothing is
shown which is claimed to vary such effect,
except what is found in the plaintiffs’ stipu-
lation of January 6th, 1864. That stipulation
concedes this, and no more—that if, in ad-
justing the verdict, the clerk shail find the
protests on which the verdict is based differ-
ent from those in like cases which had been
adjusted by himself, or by the custom-house,
prior to the G6th of January, 1864, then, and
only then, may a question be raised as to
the sufticiency of the protests. 1t is for the
defendsnt to show affirmatively, that the
clerk, in adjusting the verdict, has found the
protests on which the verdict is based to be
different from those in like cases which had
been adjusted by himself, or by the custom-
house, prior to the 6th of January, 1864. "The
defendant does not show., by the report of
the referee, who stands in the place of the
clerk, or otherwise, that the referee had
found any such fact to exist in reference to
the protests on which the verdict is based.
Therefore, the defendant cannot raise any
question as to the sufficiency of the protests.

These views dispose, also, of the second ex-
ception, which is, that the protest attached
to the entry by the Pacific was a protest
against the payment of duties on commis-
sions exceeding two and one half per cent.,
and conceded that two per cent. could prop-
erly be exacted, and that the referee has al-
lowed the plaintiffs to recover back all duties
paid on commissions on importations from
Great Britain which exceeded one and a half
per cent. The defendant is concluded as to
the sufficiency of the protests, and the ref-
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eree has strictly followed the verdiet in al-
lowing such recovery.

The third exception complains, that the
referee has allowed amounts paid for duties
on charges, without any protest against their
payment having been made at the time
thereof, and without any protest against
their payment having been made at any time,
and without any protest bhaving been made,
except the protest attached to the entry by
the Arctic, of the date of April 22d, 1854.
The decision in regard to the first exception
applies to this one, and it is overruled.

The fourth exception complains, that there
was no evidence before the referee that any
of the duties which the plaintiffs had paid
were upon charges, above those set forth in
the report of Isaae Phillips, dated October
13th, 1856, or in his reports of subsequent
dates, and that nevertheless it appears, by
the report of the referee, that he has allow-
ed to the plaintiffs various amounts, upon
the theory that such amounts were excessive
duties paid upon charges, above those set
forth in said reports.

The fifth exception complains, that it ap-
pears, by the evidence, that the referee has
included, in the amount reported by him,
items of charges for inland freight in Eng-
land and elsewhere, which are not above
those set forth in any report of Isaaec Phil-
lips, dated October 13th, 1856, or of any
subsequent date, and that, therefore, the
verdict does not authorize their recovery.

The process by which the referee arrived
at the amount which he has reported as due
to the plaintiff's for excessive duties on char-
ges, was to deduct the amounts which ap-
peared, by the invoices and entries, to be
the amounts of the charges for the trans-
portation of the goods from the interior of
the country by land or water carriage, in-
curred prior to the time of exportation, from
the total amounts of costs and charges upon
which duties were paid. He took, as his au-
thority for doing so, the treasury instruc-
tions of May 21st, 1863, which contain this
direction: “Collectors and others are inform-
ed that this department concurs in the de-
cisions of the courts, that charges for trans-
portation of goods from the interior of the
country by railroad or water carriage, incur-
red prior to the time of exportation, cannot
be added to the value of the goods, for the
purpose of establishing their dutiable value.”
The entries covered by the report in the
present case were made at various dates ve-
tween January Tth, 1854, and June 224, 1857.
The act governing the fixing of the dutiable
values of the goods embraced in those en-
tries was the act of March 3d, 1831 (9 Stat.
629). It was decided by the cireuit court
for the district of C(alifornia, in Gibb .
Washington [Case No. 5,380], that, under
that act, charges for inland transportation
were not dutiable, and it is understood that
other decisions were made by courts of the
United States to the same effect, prior to
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May, 1863. Forman v. Peaslee [Id. 4,941].
The instructions of May, 1863, did not pre-
seribe any new rule, but only recognized the
proper construction of the act of 1851, in re-
spect to charges for inland transportation, to
be that set forth in the instructions. The
verdict in this case, as now amended, and
as it must be held to have always read, for
all purposes, in saying that the refund is to be
of the excess of duty paid upon charges above
those set forth in the reports of Isaac Phil-
lips, as modified by the treasury instructions
of May 21st, 1863, means, that such treasury
instructions are to control in respect to the
charges which are to form part of the dutia-
ble value of goods. 'T'he same instructions
provide, that port charges, drayage, commis-
sions and export duty are to be added, to
fix the dutiable value of goods. In respect
to the charges so to be added, the reports of
Ar. Phillips as appraiser were necessary,
and were adopted, as appears {rom the ver-
dict in this case, by the government, as fix-
ing the amounts of the charges so to be
added. Such amounts were average amounts:
fixed for importations from any one country,
but varying between importations from dif-
ferent countries. But, in respect to charges
that were not to be added, and which could
form no part of dutiable value, such as char-
ges for inland transportation, the law having
so declared, if any such charges are found
to have been contained in the invoices and
entries, and to have entered into the values
on which duties were paid, the plain method
of arriving at the accurate dutiable values,
is to deduct the amounts of such charges
from the total amounts of the invoices and
entries. This is just wbhat the referee has
done. Verdicts, in form precisely like the
verdiet in this case, were rendered at the
same time in thirteen other cases brought
for return of excessive duties paid under pro-
test, five against this defendant, and eight
against Collector Schell, one of those eight
being a suit by these plaintiffs. Bach ver-
dict was, as is seen, one for excess of duty
paid upon charges generally—not merely for
excess of duty paid on charges for inland
transportation, which were not dutiable at
all, but for excess of duty on charges dutia-
ble in kind, where the excess was in the
amount of the charges. Hence, the language
of the verdicts. Where it was necessary to
resort to the reports of Mr. Phillips to ascer-
tain the proper amount of charges, such re-
_sort was to be had. Where the charges were
not dutiable at all, such as charges for in-
land transportation, no such resort was to be
had, because it was unnecessary, and be-
cause the instructions of May, 1863, reciting
the law, were to control. So, also, such in-
structions were to contro! the reports of
Mr. Phillips, where they covered any point
as to which resort was to be had to such re-
ports

The exceptions are all of them overruled,
and the report is confirmed, and judgment
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must be entered for the plaintiffs, on the
verdict, for $3,078.66, with interest from July
12th, 1869,

Case No. 14,086.
TOMLINSON <. BATTEL.

‘bl[N]owhere reported$ opinion not now access-
ible. .

Case No. 14,087.
TOMLINSON v. HEWETT.
[2 Sawy. 278.] 1
District Court, D. California. Nov., 1872.
SeaMEN—RIGHT 70 BE CURED—DAMAGES FOR

PUTTING ASHORE.

A sick seaman is entitled to be cared"for and
cured at the expense of the ship, and the fact
that his disease is malignant ard infectious, will
afford no justification or excuse to the master for
setting him ashore, without any provision for his
care, his subsistence, or his proper medication.

[Cited in Grimes v. Eddy, 126 Mo. 168, 28 S.

W. 760; Scarff v. Metealf, 107 N. Y. 216,
18 N. E. 796.1 .

[This was a bill by Thomas Tomlinson
against Charles Hewett to recover damages
for the sufferings occasioned by breach of
duty on the part of the respondent.]

D. T. Sullivan, for libellant.
Hambleton & Gordon, for respondent.

HOFIMAN, District Judge. As to the ma-
terial facts in this case, there is no substantial
controversy.

On the second of October, 1868, the libel-
lant, Thomas Tomlinson, a seaman on board
the steamship Pacific, was found to be ill of
the smallpox. The steamer was then at
Gardner City, on the Umpqua river, where
she had arrived on the preceding day.

The captain, on learning the nature of the
libellant’s malady, informed him that it was
impossible to afford him proper treatuwient on
board the ship, but that he had secured the
services of a physician, and provided for the
necessary attendance upon the libellant, at
Scottsburg (8 town about fifteen or twenty
miles further up the river), and that he bad
a boat in readiness to take him there. The
libellant replied that he was willing to go if
proper provision had been made for taking
care of him; but, if not, that he would re-
main on board the ship. He was assured by
the master, as he says, that all necessary ar-
rangements had been made. He thereupon
went into the boat, and was rowed up to
Scottsburg, by a man hired for the purpose
by the 1espondent.

On arriving at Scottsburg, the libellant in-
quired of the man who had him in charge,
where the doctor was, and was told that there
was none in the place, or nearer to it than at
Oakland, distant some sixty miles. He then
proceeded to the store, which seems to have

1 [Reported by L. S. B. Sawyer, Esq., and
here reprinted by vermission.]
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the principal building of the town, and find-
ing the purser of the steamer, asked him
where the physician was to whom the cap-
tain bad sent him. The purser, and also the
store-keeper, informed him that there was
none in the town.

The appearance of the libellant, with the
eruption of small-pox unmistakably visible on
his face, naturally created excitement and
alarm in the village. He was without means,
except $17.50, the balance due of his wages,
which the respondent had given him on leav-
ing the ship. He was furnished with no let-
ter of recommendation or credit to any one.
Even, therefore, if the inhabitants of the town
would have permitted him to remain, and if
-he had been willing to dispense with the serv-
ices of g physician, he was without the means
of obtaining lodgings or employing a nurse or
other person to attend him during his sick-
ness. He was therefore obliged to return to
the vessel, which he reached about nine
o’clock in the night. On coming alongside,

he informed the respondent that he had been :

driven away from Scottsburg; that there was
no physician in the place, and he asked him
why be had said that he had provided one,
To this the master replied that he thought
there was one at Scottsburg. The master ad-
mitted on the stand, that he had never been
at Scottsburg, that he had made no arrange-
ments whatever for the reception and care of
the libellant; that he had given no instrue-
tions to the purser, nor communicated with
any one on the subject, but had sent the libel-
lant to Scottsburg on the strength of informa-
tion which he obtained at Gardner City, that
there was a drug store and a doctor in the
town.

The libellant and the boatman also informed
the respondent that the principal inhahitants
at Scottsburg had recommended him to go
to Winchester, about six miles further down
the river, where a man resided from whom g
horse could be procured to go to Coos Bay.

The libellant testifies, that on being asked
by the boatman whether he should take him
to Winchester, the master replied, with much
irritation and even profanity, that he might
take him and put him ashore anywhere. This
the master denies; but he admits that he
peremptorily and absolutely refused the libel-
lant’s urgent request to be received on board
and carried to Coos Bay in the ship.

Denied an asylum on board the ship, the
libellant had no alternative but fo proceed to
Winchester and endeavor to reach Coos Bay
by land. He arrived at Winchester late at
night, and found there a young man who,
probably ignorant of the nature of his dis-
ease, permitted him to sleep in the house, and
agreed to furnish him with a horse to pro-
ceed to Coos Bay in the morning.

Not the least melancholy incident in this
painful case is the fact, that two weeks after-
ward the young man died of small-pox, con-
tracted from the libellant. At an early hour
the next (Sunday) morning, the libellant start-

i
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ed on horseback and alone for Coos Bay. He
was from eight to ten hours on the road, and
arrived toward night at the river, across which
communication is bad with the town by a
ferry. He was here directed by a person
whom he met on the road to go to the flag-
staff and raise the flag as a signal for the
ferry-boat.

In attempting to reach the flag-staff, he fell
fainting and exhausted from his horse. The
man shortly afterwards returned, and, keep-
ing at a safe distance, informed the libellant
that he would cross the river in his boat, and
inform the authorities of bis condition. I'rom
this time (Sunday night) until Tuesday morn-
ing. the libellant lay upon the beach blind, un-
able to move, and unapproached by any hu-
man being from whom he might obtain even
a cup of water to allay his thirst. He de-
scribes his sufferings during these thirty-six
or forty hours as intense.

On Tuesday morning he was visited by Dr.
Bryant, who had been employed for the pur-
pose by the authorities. I'or some reasom,
not disclosed by the evidence, he was 1ot
taken to any house, but lay on the beach on
blankets for about three weeks. Some sticks
were put in the ground, and planks were set
up against them to protect him, as he says,
from the coyotes. They probably, also, served
as a partial shelter from the wind. He up-
pears, however, to have been attended with
assiduity and humanity by the doctor, and he
does not, in his parrative on the stand, secem
to consider that the suffering incidental to the
malignant disease under which he was labor-
ing, was greatly enhanced by the exposure to
which he was subjected.

At the expiration of three weeks, he was re-
moved up the river to a logging station, where
he remained five weeks, and until his cure
was effected. He subsequently obtained a
passage in a schooner, and came to this city.

It was suggested at the hearing that the
libellant had probably contracted the discase
before coming on board said vessel. The in-
quiry is, in my judgment, immaterial, but the
faet is, I think, otherwise.

The libellant went on board the ship at this
port, on Friday, September 18. On the twen-
ty-sixth, the vessel reached Crescent City,
where two men found to be sick with the
small-pox were set on shore. One of these
men was rowed ashore by the libellant, ¢nd
had up to that time occupied the berth be-
neath his, in the forecastle. The libellant was
obliged to cease doing duty on the twenty-
ninth, and it was not until the second Octo-
ber, that the master became satisfied that
his disease was the small-pox. Under these
circumstances, it seems far more probable that
the libellant contracted the disease from his
comrades. in the forecastle, than that he had
the seeds of it in his system, when he first
Jjoined the ship, some fourteen days previously
to the t{ime when it unmistakably announced
itself. But, as before observed, the inquiry
is immaterial. The libellant fell sick while in
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the service of the ship, of a disease not caused ! the brief period he would in that case

by his own vices. He was entitled to be
taken care of and cured at the expense of the
ship.

The important question is thus presented—
does the fact that the disease of the seaman
is malignant, loathsome, and infectious, and
that his longer continuance on board exposes
the remainder of the ship’s company to the
danger of contracting it, justify the master in
setting him ashore without any provision
whatever for his care, his subsistence, or his
proper medication, or nursing?

That such was the course pursued in this
case by the respondent, is, 1 think, unde-
niable.

It has already been stated, that when the
libellant was sent to Scottsburg, no arrange-
ments whatever had been made by the master
for his reception. He was aware that, with-
.out such arrangements, which could only be
made by the personal influence of the mas-
ter, and by the offer of a considerable sum of
money, a poor seaman, afflicted with the
small-pox, would not probably be allowed to
remain in a small country town. He had al-
ready landed two men at Crescent City, who
had been sent back to the ship, and it was
-only by going ashore himself and effecting
an arrangement with a physician for their
lodging and care during their illness, that he
was permitted to leave them behind. He
says that he was told there was a physician
at Scottsburg, but he did not go there him-
self, or send any one to ascertain the fact;
.and his inquiries at Gardner City could not
have been extensive, or he would have dis-
covered what proved to be the true state of
the case.

But, at all events, he knew, on the libel-
‘Jant’s return, that he could find no physician
‘there, and that he had been driven from the
town. The refusal, therefore, with this
knowledge, to receive the libellant on board,
.and his telling the boatman to carry him to
‘Winchester, or anywhere else, puts the re-
.spondent in the same position as if he had
then for the first time expelled the libellant
from the ship, and set him ashore with $17.-
.50 in his pocket. and under the full power of
-the terrible disease under which he was suf-
-fering, to find his way as best he might for a
distance of twenty miles overland to a
strange place, and there take his chances of
-succor and an asylum.

Undoubtedly the situation of the respond-
.ent was painful. The crew were greatly
alarmed, and if, with due regard to the
.claims of humanity and the rights of the sea-
man. he could bave been removed from the
.ship, it was desirable to do so.

The vessel was to sail the next morning.
-Coos Bay was distant about twenty-six
miles. In a few hours the libellant could
‘have been transported thither, and arrange-
ments for taking care of him could bave
Dbeen effected, as at Crescent City.

It would not seem very difficult, during

i

have been on board, to have isolated him
from the rest of the ship’s company, and thus
have reduced to a minimum the chances of
the further propagation of the disease. The
eruption of small-pox had appeared on the
libellant before he left the ship. To those
who had already escaped the infection, the
additional risk occasioned by a few hours’
longer exposure would not probably have
been great, and certainly no humane person
ought to have hesitated between accepting
that risk or adopting the only other alterna-
tive, that of sending the seaman ashore to
propagate the disease among unsuspecting
inhabitants, and at a place twenty miles dis-
tant from all possibility of assistance or re-
lief.

I think that the libellant has clearly estab-
lished his right to recover damages for the
Sufferings occasioned by the respondent’s
breach of duty. That much of what he was
obliged to endure was incidental to an at-
tack of confluent small-pox of a malignant
type, and must necessarily have undergone
under the most favorable conditions, is ap-
parent. But he has a right to recover for
the additional and unnecessary pain of his
trip to Scottsburg and back, his ride on
horseback to Coos Bay, and the terrible
agony he must have suffered during the time
that he lay helpless and tortured by thirst
on the beach.

With the exception of $5 paid to the boat-
man, it does not appear that the respondent
or the vessel had contributed any thing to-
wards the expenses of the seaman’s cure.
The doctor’s services were paid for by the
county, and the libellant himself only re-
ceived the wages earned up to the moment
of his leaving the vessel.

The vigor with which courts of admiralty
maintain and enforce not only the right of
the seaman to be cured at the ship’s expense,
but also the duty of the master to omit no
reasonable exertions to remedy or mitigate
the effects of any accident that may happen
to him, is forcibly illustrated in the case of
Brown v. Overton [Case No. 2,024]. In that
case, Judge Sprague says: .

“A seaman disabled in the service of a
ship is entitled to be cured at the expense of
the ship. To this his right is as perfect as
to food and wages. It is incumbent on the
master to furnish means of cure, and to use
all reasonable exertions for that purpose.
Searcely a case can be presented where this
obligation applies with greater force than
the present. This seaman, at the command
of his officer, had exposed his life and his
limbs for the preservation of the ship. He
was thrown from the yard-arm, and both
legs were badly fractured. There was no
surgical skiil on board, and the increasing
motion of the ship, and the accidents and
discomforts to which he was necessarily ex-
posed, were unfavorable to his cure. The
master intended to go within sight of St.
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Helena, and if he had shaped his course to
go into port, he might, with only a few
hours’ detention, have consulted the Ameri-
can consul, obtained surgical aid and advice,
and ascertained how far it was necessary,
or would be useful, for the libellant to be
left on shore. The reason assigned by the
master since his return for not having left
this seaman at St. Helena is that it would
have occasioned additional expense. This
presents not the least extenuation. It is
merely saying that if he had performed his
duty, the owners would have been subjected
to a burden which the law imposes. The
master ought to have gone into St. Helena,
to have given to the seaman the means of
cure which that place afforded; and for this
neglect the libellant is entitled to recover
such damages as he has sustained.”

In this case, the seaman was permanecntly
crippled and deformed by the injury lLe hatl
sustained. But it was uncertain under the
evidence what degree of surgical skill could
have been obtained at St. Helena, and wheth-
er when the vessel arrived at that place it
was not too late to remedy the distortion
produced by the fracture. The court was,
therefore, unable to give to the libellant the
same measure of damages as if it were cer-
tain that the whole permanent injury arose
from the master’s default. $600 and costs
were awarded.

But if, in that case, it was the master’s
duty to deviate from his voyage, and go into
a foreign port in order to afford the seaman
the chance merely of surgiecal aid, by how
much more was it the duty of the respond-
ent in the case at bar to touch at Coos Bay
or Crescent City, ports which lay in his di-
rect route, and are the usual stopping places
of the steamer, from the nearest of which he
was distant only twenty-six miles, and at
either of which he knew that medical aid
and care could be procured for the seaman.
Instead of doing so, he induces him to leave
the vassel under false assurances that he had
made provision for taking care of him, with-
out credit,and with but a small sumof money,
and he sends him to a place fifteen or twenty
miles distant, where, if there had been a
physician and a drug store, the libellant
would have been withoul the means of avail-
ing himself of their aid.

The circumstances of the case justify the
suspicion that the design of the master was
to get rid of the libellant at any risk to him,
or to the people on whose charity he attempt-
ed to cast him, and that he hoped the vessel
would have sailed before the libellant could
rejoin her.

When he did return to the ship, the re-
spondent peremptorily refused to receive him
on board, and sends him to be landed almost
at dead of night on a beach, to crawl from
thence, over rocks and drift-wood, to a soli-
tary house twenty miles distant from any
possible medical aid or attendance; and to
the occupant of which he communicates with
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fatal effect the infection of his disease. That
he survived the fatigue of his ride to Coos
Bay and his subsequent exposure on the
bank of the river, is a fortunate and ex-
traordinary circumstance which the respond-
ent, when he sent him from the ship, bad no
right to anticipate.

It has appeared to me difficult to imagine a
stronger case of either disregard by a master
of his duty to a sick seaman, of the rights of
the people on shore, whom he exposed to the
infection of a malignant disease, and of the
dictates of common humanity.

I shall decree damages in the sum of §2,-
500. The amount is large, but not as great,
I am persuaded, as a jury would probably
have awarded. And I have.a right to pre-
sume that out of the damages, when recov-
ered, the libellant will satisfy the just claims
of those who afforded him the succor and
care which the master refused.

TORgI(}I:KINS (ANDERSON v.). See Case No.
5.

Case No. 14,087a.

TOMPKINS v. The DUTCHESS OF UL-
STER.1

District Court. 8. D. New York. Jan. 31, 1851.

CaRRIERS—ACT OF Gop—PERILS OF NAVIGATION—
CARRIERS BY WATER—LO0ss OF CarRGO—USAGE.

[1. A steamboat loaded in New York for
Peekskill sank in a storm in the North river.
The libelants, owners of the cargo, proved by
the pilot that there was fault and negligence in
the management and equipment of the boat,
and particularly that the boilers leaked and ex-
tinguished the fires, thus disabling the engines
from working; also, that an ash hole was left
open below the deck. The claimants contended
that the vessel and cargo we e lost on account
of the violence of the storm, and denied the alle-
gations of negligence and improper equipment,
Held, that the vessel was liable for loss of
cargo.]

[2. The “act of Ged” which exeuses a com-
mon carrier from liability must be the imme-
diate and distinet result of providential events,
sudden or overwhelming in their character,
which human sagacity or force could not foresce
or prevent.]

[8. The carrier by seu, unless limited by con-
fract, is nvt exempt fror lLiability on account
g_f l(}ss through the ordinary perils of naviga-

ion.

4. The common-law deetrine of carriers’ lia-
bility by land is applicable in admiralty to car-
riers by water. There is no distinetion between
the two kinds of earriers.]

[5. The liability of the carrier may be limited
by contract, but there is no usage by which
goods received for transport on the North river,
in New York. ure at the risk of the shipper, as
against the perile of the sea and dangers of
navigation.]

The steamboat plied, as a freight and pas-
senger boat, between New York and Peeks-
kill, on the North river. The libelant [Aaron
"Pompkins] is a trader at the latter place. On
the 26th of March, 1849, he loaded on board

*1 [Not previously rcported.]
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the boat goods and merchandise to be trans-
ported to Peekskill. The goods were never
delivered to the libelant. No Dbill of lading
was executed, or other express contract en-
tered into, upon the subject. The defense is
that the boat encountered a viofent storm on
her passage, against which she struggled un-
til the 29th of the same month, when she was
sunk by force of the storm, and the goods
were thereby lost, and for that cause the boat
is discharged of responsibility for their de-
livery.’ There was conflicting evidence as
to the seaworthiness of the vessel, and her
sufficiency for the navigation of the Hudson
river between those places under such cir-
cumstances as may be expected to occcur on
the passages in the stormy periods of the
year.

BETTS, District Judge. Steam vessels em-
ployed.in the transportation of property for
hire are common carriers, and subject to the
legal liabilities of that class of Dbailees, un-
less their responsibility is limited by express
contract. Abbott, 417, note 1; Story, Bailm.
§ 496, note 5; Ang. Carr. § 83, note; McAr-
thur v. Sears, 21 Wend. 190; New Jersey
Steam-Nav. Co. v. Merchants’ Bank, 6 How.
[47 U. S.] 381. In that capacity, they are
only excusable for the loss of the property
intrusted to them on proof made by them
that the loss was occasioned by the act of
God, or by public enemies. Ang. Carr. § 46,
148; Hollister v. Nowlen, 19 Wend. 23%. The
evidence offered by the claimants to show

that the goods were lost inr this case by the-

act of God is that on the night after the boat
left New York a severe gale of wind blew
from the northeast; that the boat got to the
entrance of Tappan Bay, running up on the
west shore, when it was found the wind
was so violent that she couid not make head-
way against it; that she attempted to cross
the river to the east shore for a shelter, but
was thrown into the trough of the sea, and
had not power to extricate herself from that
position where she rolled badly, nearly stop-
ping the engine, and then had one end of her
shaft thrown out of place so that she was
abliged to anchor, and, the gale continuing,
she rode at her anchor that night and the
next day, and was sunk thesucceeding night.

The libelant proved by the deposition of
the pilot of the Dboat, and the declarations
of her master made on two occasions soon
after her loss, that the disaster was owing
to the leakage of the boiler, which extin-
zuished the fires, and disabled the engine
from working. He also proved an ash hole
was open below the deck, and two or three
augur holes, prepared for discharge pipes,
through which the water could readily enter,
in the state of the weather, and position of
the boat as anchored, sufficiént to sink her.
The master of the boat and engineer denied
that the boiler leaked, on the passage in
question, to the injury of the working of the
machinery. The boiler was new, having
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made but one trip, and on that had leaked
badly, but was made tight on this occasion.
‘Chey also negatived the fact that the boat
made water to any extent through the ash
hole or the augur holes. There is, however,
proof that the engineer took off his coat, and
pressed it into the ash hole, to prevent water
rushing in through that opening. The testi-
mony as to the character of the gale or
storm is not very precise or satisfactory.
The wind was of such severity that the cap-
tain of the South America testified that, com-
ing down from Albany with her,—she being
a mail boat, and required to make fourteen
landings with the mail,—he had only attempt-
ed to make three, and could not succeed in
one at Kingston, and only landed at Cox-
sackie and Newburg, lying to at the wharf
at the latter place till morning; that at
Kingston the boat got into the trough of the
sea, and experienced a good deal of difficulty
in working herself out, and getting under
way down the river. The TFairfield, coming
down the river the same night, came to at
Ray Hook, and did not deem it prudent to
attempt coming through the bay. The next
day (the night the boat sunk) the Fairfield
left New York at 5 p. m., but, on account of
the storm, made barbor at the Trinity Church
Cemetery, and lay there till morning. The
libelant proved that the , a propeller
and boat of small power, compared with her
bulk, left New York the same afternoon
with the Dutchess of Ulster, and came up
through the highlands to West Point without
difficulty. She came to at the latter place for
want of fuel. Other circumstances were in
proof, on the one side and the other, for the
purpose of showing the sufficiency or insuffi-
ciency of the boat, and her equipments and
command, for the service she was engaged in;
the libelant contending that there was fault
and negligence in the equipment and man-
agement of the boat, and the claimant insist-
ing she was well found and skilifully navi-
gated. :

In the aspect of the controversy, it might
be important to examine particularly this
branch of the case, because the rule of law
seems explicitly settled that, when the loss
is produced wholly by natural causes, still,
if there be the least degree of negligence con-
ducing to it, or it arises in any way from
human actions or neglect, or any combina-
tion of such action or neglect, the carrier is
not excused. McArthur v. Sears, 21 Wend,
190; Williams v. Grant, 1 Conn. 487,

I shall not lay great stress on this particu-
lar, because, in my judgment, the claimants
have not succeeded in proving the loss occa-
sioned by the “act of God,” in that sense in
which the phrase is employed in jurispru-
dence. It must always be exceedingly diffi-
cult to discriminate between natural events;
or accidents which are necessarily operations
of providential direction and superintend.
ence, and those which fulfil the legal accepta-
tion of “acts of God.” The books supply
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some criterion by which the distinction may
be marked, yet there is no authoritative defi-
nition laid down which fixes with certainty
when the disaster is to be classed among
events resulting directly from natural neces-
sity, or is ascribable to those fortuitous
causes which comprise what are called “per-
ils of the sea,” or belongs to the family of
“inevitable accidents,” produced by no sud-
den or overpowering necessity. The phrases
are not unfrequently used as bearing the
same import. New Jersey Steam-Nav. Co. v.
Merchants’ Bank, 6 How. [47 U. S.] 381;
Jones, Bailm. 104, 105; Story, Bailm. §§ 25, 511.
Yet usually the qualification attends them
that the accident or necessity which excuses
a carrier must be the immediate and distinct
result of providential events, sudden or over-
whelming in their character, which human
sagacity or force could not foresee or pre-
vent. Forward v. Pittard, 1 Durn. & E. {1
Term R.] 33; 3 Kent, Comm. (6th Ed.) 217.
The illustrations Chancellor Kent gives as
the summary of the doctrine on this subject
are that the carrier is responsible unless the
loss bas happened by means of lightning,
earthquake, or tempest. 3 Xent, Comm. 217.

Putting this case, then, in its aspect most
favorable to the carrier, and considering it
proved that the vessel sunk by means of the
storm under which she had been riding for
two nights and a day, there would be great
difficuity in bringing the loss within the prin-
ciple which exempts him from liability be-
cause of a peril of extraordinary character
and violence. The vessel did not founder.
She was not strained and opened by the tem-
pest so as to send a rush of water into her
and cause her to sink suddenly or inevitably,
notwitnstanding the efforts of her crew to re-
lieve her. She was not disabled in her hull
or machinery by the direct effects of the
storm, in a manner to render her destruc-
tion inevitable, or even to peril her safety.
Her engine was not disabled, nor the shaft of
her wheel displaced, until after the fire in
her was extinguished, and the evidence does
not show that the water was driven in by
the gale so as to disturb the fire. Upon this
branch of the case, the just conclusion from
the proofs, in my judgment, is that the boat
was compelled to anchor from the extinction
of her fires, solely. There was nothing in
the severity of the storm which prevented
her being manageable, with the use of her
machinery, and to maintain, as she had for
an hour or two previously, headway against
it. If she had not sufficient power to work
across the river to the eastern shore, there is
no satisfactory evidence that the boat might
not, with the use of ordinary skill, have been
brought about on the western shore, and
then run safely before the wind to a harbor
below the bay. The act of God which ex-
cuses a common carrier for the loss of goods
must be the immediate, and not the remote,
cause of the loss, Xing v. Shepherd [Case
No. 7,804].
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It is manifest that the supreme court of
this state, and the court of errors, hold com-
mon carriers by water, standing as insurers,
to be liable for losses occasioned by perils of
navigation of a very immediate character, un-
less those dangers are excepted in their con-
tracts of transportation. '‘L'he owners of a
vessel capsized by a sudden squall of wind on
Lake Ontario were held excused for the loss
of cargo occasioned thereby because the dan-
gers of the lake were excepted from their re-
sponsibility, and the defendants had proved
they used ordinary skill and prudence in the
navigation. Fairchild v. Slocum, 19 Wend.
329; s. e, in error, 7 Hjll, 292. The accident
was ranged in the list of dangers of the lake,
or perils of navigation, and not considered
the act of God. So, also, loss of cargo occa-
sioned by the rolling of the -vessel in a cross
sea is not ascribable to the act of God, but is
an ordinary peril of the sea. The Reeside
[Case No. 11.657].

Upon the supposition of the claimants that
the boat sunk by reason of the calking wear-
ing out of her seams, from her long strain-
ing at her anchor and occasionally touching
ground, the storm would be the remote, and
not the direct and immediate, cause of the
loss. This is not proved to bave been the
cause of the boat’s sinking, and, had it been,
was not sufficient in law to exempt the car-
rier from his liability. The Columbus [Case
No. 3,043]. I cannot discover in the proofs
any reason for regarding this storm the steam-
boat encountered on the occasion more than
a peril of navigation on the seas, which the
carrier by water is bound to bear, unless he
exempts himself by his special undertaking.
19 Wend. 329; 7 Hill, 292. The wind was
high, and of long duration; but it had not
the character of a sudden squall or whirl-
wind, or anything more than the boisterous
and tempestuous weather ordinarily encoun-
tered in voyages at sea, on the lakes, or broad
rivers and bays.

The position contended for on the argu-
ment by the counsel for the claimants, that
the common-law doctrine applicable to com-
mon carriers is no part of the maritime law,
is supported by no authority. These cases,
throughout, show that carriers at sea, or by
inland navigation, are subjected to one and
the same responsibility with those by land,
when there is no qualification of it by a
special undertaking. 2 Kent, Comm. (6th Ed.)
608; Story, Bailm. § 508; Ang. Carr. §§ 80, 83,
and notes. In Elliott v. -Rossell, 10 Johns.
1, the supreme court say there is no distine-
tion between a carrier by land and a carrier
by water. Master and owners of vessels are
liable, as common carriers, on the high seas
as well as in port. The counsel in that case
endeavored to establish a distinetion between
the responsibility of the carrier for carriage
of goods within the jurisdiction of the court,
and when the transportation was beyond the
jurisdiction and out of the reach, but the
court held the rule to be universal. The doc-
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trine was explicitly repeated, and applied to
steam vessels on the North river. Allen v.
Sewall, 2 Wend. 327. That decision was re-
versed, upon a special feature of the case,
by the court of errors, but the principle of
the liability of earriers, and that the owners
of the boat were such, was approved by the
court. Sewall v. Allen, 6 Wend. 335. The
disaster the boat met on this voyage
would very properly fall within the denomi-
nation of a “peril of the seas,” or a “danger
of navigation,” and I do not perceive jus-
tifiable grounds for giving it any higher
character. The claimants contend that every
contract for transportation of goods by ves-
sels upon the North river, implies this ex-
emption, and that it need not be expressed
in terms, or reserved by a bill of lading.
There is no usage proved that goods are de-
livered or received for transportation on any
such understanding. The cases in the State
Reports import the econfrary. If a usage or
custom of that character is relied upon as a
defense, it is incumbent on the claimants to
prove it clearly.

The court cannot recognize as matter of
law that this obligation of the carrier by
river navigation is limited to losses happening
otherwise than by such perils as amount to
the “aet of God,” in its legal acceptation.
It has been already sufficiently indicated that
the law recognizes a distinction between dan-
gers called “perils of the sea” and those
falling within the meaning of the “act of
God,” in respect to the liability of carriers
If, however, the counsel for the claimants
<ould have succeeded in showing they were
of the same import, the proofs in the case
establish against the claimants the want of
proper care and precaution in the fitment of
the steamboat, and her managemenf on the
voyage. The weight of evidence is that the
boiler leaked so badly as to prevent their
maintaining a fire to propel the boat. It is
also proved that holes were left open in her
sides, through which water entered from the
rough and high sea on at the time, and the
presumption that those particulars contrib-
uted to her loss is not rebutted by proofs on
the part of the claimants. They call no wit-
nesses to prove, from the condition of the
hull after the boat was raised, that she sunk
from any other causes. The boat was so
qanchored in the gale as to expose the side
in which these holes were towards the wind,
to her greatest disadvantage. She was not
supplied with any small boat, by which, in
any emergency, the cargo could have been
saved, or assistance brought to the vessel;
and she was left lying at her anchor, quarter-
ing to the wind, when, by reasonable nauti-
cal skill and exertion, she might have been
brought with her head directly to the wind,
or put about to run before it. The captain
had no experience as a navigator, nor was
the person in charge of the engine an en-
gineer regularly trained and accustomed to
working engines. These various particulars
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are evidence of that want of due precaution
which is always exacted of common carriers,
and the omission of which render them
chargeable for losses, although, by their
agreement, exempted from responsibility for
mere perils of the sea or navigation.

Upon the whole case, the libelant, in my
judgment, is entitled to recover the value of
his property placed on board this boat and
not delivered to him, and the boat is con-
demned therefor, with costs. It must be re-
ferred to a commissioner toascertain the value
of the property. Interest at the rate of six
per cent. will be allowed on the value from
the time of loss. Decree accordingly.

Case No. 14,088.
TOMPKINS v. GAGE et al.
[5 Blatchf. 268; 2 Fish. Pat. Cas. 577.] 1
Circuit Court, N. D. New York. Oct. 26, 1865.

PATENTS—SPECIFICATIONS—DOUBLE CLAIM—IDEN-
TITY — STATE OF THE ART — WAXNT OF
NOVELTY AS DEFENCE.

1. Where one claim in a patent claimed a com-
bination of three mechanisms, and another claim
in the same patent described and claimed the
particular manner in which the three mechan-
isms were combined and made effective in pro-
ducing the particular result, held, that the two
claims claimed the same invention.

[Cited in Dudley E. Jones Co. v. Munger Imp.

Cotton Mach, Manuf'g Co., 1 C. C. A. 158,
49 Fed. 65.]
[Cited in Burke v. Partridge, 58 N. H. 352.]

2. There being no evidence that the double
claim was made with an intention to mislead,
tlllq patent was not void because or such double
claim,

3. A defence of want of novelty in the inven-
tion, in a suit on a patent, must be made out by
satisfactory and prepon(iemting evidence. It
is not enough, to raise a doubt on the question.

[Cited in Jordan v. Dobson, Case No. 7,519.]

4. A claim construed in the light of the pre-
ceding and descriptive parts of the specification.
{Cited in Johnson v. McCabe, 37 Ind. 539.]

5. The introduction of a mechanical equiva-
lent, held not to relieve from the charge of in-
fringement.

6. In construing a specification as against an
objection that it points 6ut no means by which a
particular arrangement can be made to operate
successfully, where a mechanical equivalent is in-
troduced in place of one feature, the specification
must be read in view of the preceding state of the
art immediately connected with the particular sub-
ject matter.

7. Disapprobation expressed by the court, as
to the loose manner in ivhich the specifications -
of patents are very often drawn up.

[This was a bill in equity, filed to restrain
the defendants [George Gage and George C.
Gage] from infringing two,letters patent for
“improvements in rotary knitting machines,”
one granted to Daniel Tainter, November 30,
1852 [No. 9,435], and assigned to complainant,
and the other granted to Clark Tompking
and John Johnson, September 18, 1855 [No.

1[Reported by Hon. Samuel Blatchford, District Judge.
and by Samue) S. Fisher, [isq., and here compiled and re-
printed by permission. The syllabus and opinion, are
gumﬁﬁ B]lntchi.%s, and the statement is from 2 Fish, Pat.
ag. b77.
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13,5861, reissued May 15, 1860 [No. 963], and
assigned to complainant. The claims of these
several patents were as follows: "

[Patent to Daniel Tainter: “I do not claim
the combining one or more draft rollers and
a take-up roller or drum in one frame, which,
when put in rotation, shall carry them simul-
taneously around with it, so as to draw for-
ward and wind up a rope or cord, or like
manufacture, formed of strands twisted to-
gether; nor do I claim the application of a
take-up roller or mechanism, as used on ei-
ther a common warp or flat-braid knitting
machine. What I elaim as my invention is
to so combine a draft and take-up roller; and
mechanism for revolving it, with a rotary
series or set of needles and other mechanism
of the above-mentioned peculiar kind for
knitting, that such draft roller shall rotate
simultaneously or with the same velocity
with such series of needles, so as to prevent
the longitudinal rows of stitches from being
produced in helical lines, and the evil con-
sequences resulting to the fabric therefrom.

1 also claim the arrangement of the draft

and take-up mechanism, in connection with
the knitting mechanism, supported by two
separate frames, A, 1, and also their connec-
tion with the mechanism for producing an
equal and simultaneous rotation of these
frames, A, T, all substantially as described,
whereby there shall not only be no connec-
tion between the frames, A, T, to extend
through the fabric, but no projection from
the frame, A, to come in contact with the
presser, stitch wheels and cam bar, or their
respective supports, during the simultaneous
and equal rotations of both or either of the
said frames, A, T.”

[Original patent to Tompkins and John-
son: “We claim: First. The manner in which
we cause the frame which carries the take-up
mechanism to revolve in the same direction,
and with the same velocity, as the needle
cylinder, as specified@ and for the purpose set
forth. Second. Combining the web-shaping
plates S and C with the take-up mechanism,
substantially as described, for the purpose

. Specified.”

*  [Reissue to Tompkins and Johnson: “We
claim the apparatus for revolving the take-
up machinery in unison with the needle
cylinder, as herein specified, substantially in
the manner and for the purpose set forth.
We also claim revolving the shaping plates
S and C by a positive motion with and at the
same velocity as the take-up motion, sub-
stantially as described and for the purpose
specified.”] 2

George Gifford, for complainant.

Charles M. Xeller, for defendants.

SHIPMAN, Distriect Judge. [The bill, in
this case, is founded upon two patents, al-
leged to be for new and useful improvements
in rotary knitting machines. The first was
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issued to Daniel Tainter, of Worcester, Mas-
sachusetts, November 30, 1852, and on l'eb-
ruary 12, 1860, was by him assigned to the
present complainant, who is now the owner
of the same. The second patent was issued
to Clark Tompkins, the present complain-
ant, and John Johnson, of Troy, New York,
September 18, 1855, and surrendered and re-
issued to them May 15, 1860. On the 18th
of the last named month, Johnson assigned
his interest therein to the complainant, who
is now the sole owner.] 3

The inventions alleged to be covered by
these patents are of great utility and value.
The bill charges the defendants with infrin-
ging both of them. As it is not my purpose
to go, in detail, into the discussion of the evi-
dence upon which the questions of fact in
this controversy depend, it is important to
set forth, as clearly as the subject-matter
will admit, my construction of the patents,
in order that the grounds upon which the de:
cision rests may distinctly appear. This is
especially necessary, inasmuch as there does
not appear to have been any prior litigation
of the questions involved, in which any ju-
dicial construction has been put upon the
patents.

And, first, as to the construction of the
Tainter patent. There are,in the specification
of this patent, what purport to be two dis-
tinet elaims, in the construction of which the
parties materially differ. The first claim, as
I understand it, is for a combination consist-
ing of three distinet parts, and limited to
them. These are, the peculiar mechanism
for forming the stifches, described in the
specification—the draft and take-up roller re-
volved by mechanism on its axis—and the
mechanism so connecting the draft and take-
up roller with the peculiar knitting device,
that the two shall rotate coincidentally, or in
unison. These three distinet members, in
combination, form the organized mechanism
embraced in the first claim. The second
claim is, in its legal aspect, not materially
different from the first. It is fuller, inas-
much as it embraces, substantially, a brief
description of the particular manner in which
the three parts are combined and made ef-
fective in producing the intended result. I,
therefore, regard the invention as being em-
braced in both claims, though more fully
described in the second one. The attempt to
separate the invention into two distinet parts
has certainly failed. The same invention de-
seribed in the first claim is found in the
second, and no other invention is found
there. In the first it is called a combination,
in the second an arrangement.

The defendants insist, however, that the
fact that a single invention is made the sub-
ject of two distinet claims in the same
specification—in other words, is eclaimed
twice—renders the patent void. This objec-
tion to the validity of the patent is placed

2 [From 2 Fish. Pat. Cas. 577.]

3 [From 2 IFish. Pat. Cas. 377.]
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upon what is termed by counsel “quplicity :
of claim,” and the argument really is, that,
as one claim is but a repetition of the other,
this repetition destroys the patent. No au-
thority is cited in support of this objection,
and no reasons presented which give it
weight or strength. None is perceived by
‘the court. It is clearly not like the case
where two distinct inventions, relating to
wholly distinet subjects, having no objects
in common, are embraced in the same pat-
ent; and the objections which would apply
in such a case have no application to a pat-
ent like the one now under consideration.
The Dblemish must, therefore, be regarded
‘as mere tautology, which, while it may make
the instrument less clear and exact, does not
impair its validity. here is no evidence that
the double claim was made with an intention
‘to mislead.

The utility of the invention is conceded,
and its infringement by the defendants, un-
der this construction of the patent, is not
denied. .

The only remaining question arising under
this patent is, whether or not Daniel Tainter
is the original and first inventor.
point, the burden of proof is on the defend-
ants. The patent is strengthened, in this
feature, by the testimony of Clark and Sand-

On this

[

ford, and I do not think that the proofs of- '

fered by the plaintiff are overcome by the
evidence adduced by the defendants. It is
not enough that the latter raise a doubt on
this question. They must show, by satis-
factory and preponderating evidence, that
they antedate the invention set forth in the
patent. After a careful comparison of the
whole evidence on this poinf, I think they
have failed to show that any combination
substantially like the one described in the
Tainter patent existed prior to his invention.

‘So far as the re-issued patent to Tompkins
and Johnson is concerned, the defendants
are charged with infringing the second claim
only. This claim, when read by itself, is sim-
ply for revolving the shaping plates by a posi-
tive motion with, and at the same velocity as,

the take-up motion, substantially as deseribed. ;

"The object of this arrangement is to secure, by
the lower and circular plaie, an even pull of
the fabric as it comes from the cirenlar row of
needles below, keeping the threads at uni-
form angles, and thus securing its uniform
elasticity. The upper plate is oval, so as to
pass the web in a partially flattened state to
the rod or cloth spreader. The only diffi-
culty with the eclaim is, that it is not so full
and specific as it should have been. But,
when read in the light of the preceding and
descriptive parts of the specification, it must
be understood to embrace the connection of

the moving plates with the take-up mechan- |

ism, and their operation together in the pe-
culiar manner set forth. This is the only
construction which leaves any intelligent
meaning in the elaim. This peculiar arrange-
ment. of the plates and take-up mechanism,
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is not found in the Whitehead machine; nor
is there satisfactory evidence that it existed
in any other prior to the invention of Tomp-
kins and Johnson. .

As to the infringement, the only important
difference between the arrangement and oper-
ation of these plates in the plaintiff’s and.the
defendants’ machines is, that, in the formey,
they are fixed to the rod or spindle, and are
revolved by the gear which carries it, while,
in the latter, the spindle to which they are
attached turns freely and without gearing.
This difference, in the judgment of the court,
is not material, but is only a mechanical
equivalent, as the arrangement is, in all
other respects, nearly identical, and accom-
plishes the same result in essentially the
same manner.

It is, however, objected by the defendants,
that the specification points out no means
by which this arrangement can be made to
operate successfully in a machine where the
spindle earrying the plates runs free, instead
of being driven by gear. This point is not
free from difficulty. But, on the whole, I
conclude that the patentees had a right to
assume that those who desired to understand
all the conditions under which their inven-
tion could be operated, were acquainted with
the preceding state of the art immediately
connected with this particular subject-mat-
ter. A mere glance at the Tainter machine,
with which all persons acquainted with this
branch of business must be presumed to be
familiar, and which is referred to by name
in the specification, would at once show that
it is immaterial, so far as the function and
arrangement of these plates are concerned,
whether they are carried round by force.of
gear applied to the spindle, or on a free
spindle, by force of the web acting on the
plates. Indeed, the patent itself says, that it
is not essential that the plates should be im-
movably fastened to the spindle.

It is insisted, however, by the defendants,
that this is an after-thought, inserted in the
reissued patent after the patentees had seen
the defendants’ machines, and for the pur-
pose of covering what was not embraced in
the original patent. But the court has no
means of judging of the force of this ob-
Jjection, as the original patent is not in evi-
dence. As no comparison can be made be-
tween that and the reissued patent, no infer-
ence of this character can be drawn against
the latter. .

It follows, from these views, that an injune-
tion must issue against the use of the inven-
tion deseribed in the Tainter patent, and alsa
against the use of the one described in the
second claim of the Tompkins and Johnson
patent.

Before dismissing this case, I deem it prop-
er to express, in explicit terms, the disappro-
bation, by this court, of the loose manner in
which the specifications of patents are very
often drawn up. I am well aware that some-
‘times it may be difficult to clearlyand exactly
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state and describe the subject-matter of an in-
vention. This is the case where the mechan-
ism constituting or embodying the invention
is extensive and complicated. But these dif-
ficult instances bear no adequate proportion
to the cases in which specifications, and espe-
cially those parts of them which are devoted
to stating the claim, are very loosely framed.
Patents are constantly being reissued, for the
purpose of restating the claims of the invent-
or, in order that the description may coincide
with the invention, where the subject-matter
is neither complicated nor difficult to deline-
ate. In many cases where they are not reis-
sued, the courts are called upon, under the
rule of “liberal construction,” to pass upon
confused and obscure specifications, and upon
claims which have very scant and imperfect
relation to the more detailed descriptions in
the bodies of the instruments. This loose
practice is injurious to inventors, is the pro-
lific source of litigation, and multiplies the
embarrassments and labors of the courts, in
their efforts to protect the fruits of inveative
skill and meritorious ingenuity. If a small
proportion of the acumen and ability which
counsel exhaust upon the construction of pat-
ents, were originally expended by draughts-
men in framing them, the property of invent-
ors in the products of their ingenuity would
be much more secure, and its protection by
the courts much more easy and certain.

Case No. 14,089.
TOMPIXINS v. HOWARD.
{1 Spr."167.]1
Distriet Court, D. Massachusetts. Jan., 1849.
FISBERIES — SKIPMENT DURING VOYAGE — APPOR-

TIONMENT OF LaAY.

‘Where, after a part of a whaling voyage had
been performed, a mariner shipped in a foreign
port, for the residue of the voyage, at a lay of
one-ninetieth, and performed his contract, and
returned in the vessel to her home port: Held,
that he was entitled to one-ninetieth of all the
oil, and other products of the voyage, taken dur-
ing his time of service.

In admiralty.

Adam Mackie, for libellant.
H. G. O. Colby, for respondent.

SPRAGUE, District Judge. The ship Cow-
per sailed from New Bedford, on a whaling
voyage, to the Pacific Ocean, on the 34 day
of June, 1845. On the 18th of TFebruary,
1847, after a guantity of oil had been taken,
the libellant shipped. at Valparaiso, as set
forth in the answer, “for and during the
remainder of the voyage,” as boat-steerer,
at a lay of one-ninetieth, and at that timde,
signed the shipping articles. The ship pro-
ceeded on her voyage, took more oil, and
returned to New Bedford, on the 24th Sep-
tember, 1848.

1 [Reported by I. E. Parker, Iisq., assisted by
Charles Francis Adams, Jr., Hsq., and here re-
printed by permission.]

[24 Fed. Cas. page 38]

The question is, whether the libellant is
entitled to one-ninetieth of all the oil taken,
after he joined the ship, or such a propor-
tion of one-ninetieth of all the oil taken,
during the whole voyage from New Bed-
ford, until her return, as the time he served
was of the whole voyage.

The shipping articles were in the wusual
form, as set forth in the appendix to Curtis’s
Merchant Seamen, and were signed by all
the original crew, before sailing from New
Bedford, and were subsequently signed by
the libellant, without alteration, his share
and station being at the same time entered
opposite to his name. Although such con-
tracts, in whaling voyages, are frequent, it
is agreed that there is no established usage
at the port of New Bedford, as to the mode
in which the lay is to be calculated; nor
has any authority been adduced, bearing
forcibly upon this question. In the case of
Shaw v. Mitchell, 2 Mete. [Mass.] 65, the
plaintiff was shipped during the voyage,
and discharged before its termination, and
the decision turned upon the construction of
the agreement made at the time of his dis-
charge. In Luscom v. Osgood [Case No.
8,608], the whole controversy related to
services performed before the shipping pa-
perwassigned, and the questiondecided was
of a quantum meruit, and not a construc-
tion of any express agreement. In the case
now before the court, the mode of estimat-
ing the lay is to be deduced from the arti-
cles, and the facts and circumstances ex-
isting at the time they were signed. The
first article is as follows: “It is agreed be-
tween the owner, master, seamen, and mari-
ners of the ship Cowper, Benjamin B. How-
ard, master, bound from the port of New
Bedford, on a +whaling voyage, in any
oceans, bays, or seas in the world; that in
consideration of the share against each sea-
man or mariner’s name, hereunder set, they
severally shall and will perform the above-
mentioned voyage; and the said owner and
master, do hereby agree with, and hire the
said seamen, or mariners, for the said voy-
age, at such shares of the net proceeds, or
of the actual products of the voyage, to be
paid pursuant to this agreement, and the
custom and usage in the port of New Bed-
ford.” This phraseology refers exclusively
to the whole original voyage, but is not
adapted to the contraet which, it is con-
ceded on all hands, was made by the libel-
lant. The answer itself expressly admits,
that the contract of the libellant was made
nearly two years after the commencement
of the original voyage, and was for the re-
mainder of such voyage. If then, at the
time the libellant signed the articles, they
had been so changed as to adapt them to
his contract, they must have described the
voyage to be one from Valparaiso “to any
oceans, bays, or seas, until her return to
New Bedford,” or have stated the contract
to be for the residue of said original voy-
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age. And when it is stated, that the party
is hired “for the said voyage, for such
shares of the net proceeds, or of the actual
products of the voyage,” it is clear that
he is to have such share of the proceeds
of the voyage, for which he is hired, viz:
from “Valparaiso,” &e., or the residue of
the voyage. This, as to the libellant, means
the voyage after the 18th February, 1847.
The seventh article begins as follows:
“Toach and every officer and seaman, who
shall well and truly have performed the
above-mentioned voyage, complied with the
regulations and duties herein specified, and
committed no dishonest or unlawful acts,
shall be entitled to the payment of his share
of the net proceeds of the voyage, pursuant
to this agreement,” &ec. If this were to be

construed as referring to the original voy--

age, the libelldnt could never be entitled to
anything, as he could never have complied
. with the condition of performing that part
of the voyage, which had expired before he
contracted. It is clear, then, as to him,
the article must read, if he shall well and
truly have performed the voyage for which
he engaged, “he shall be entitled to the pay-
ment of his share of the net proceeds of
the voyage,” +which, as to the libellant,
must mean the voyage for which he con-
tracted. The seventh article provides, that
“in case of sickness, or death of any mari-
ner, his legal representative shall be entitled
to such part of the whole amount of his
stipulated share, as the time of his service
on board shall be of the whole term of the
voyage.” It has been suggested, that if
a person who shipped after the voyage had
been partly performed, should die before
its termination, .his share must be of the
whole original voyage, in proportion to the
time he served. But that is not the neces-
sary conclusion. The voyage, as to him, is
that for which he contracted; and if he
dies before the termination of his voyage,
his share for such voyage is to be reckoned
upon the principles of the seventh article,
and to be such proportion of the stipulated
lay of the voyage for which he engaged, as
the time he served bore to the whole of
such voyage. It has also been urged, that
as the man shipped abroad takes the place
of some predecessor, whose lay must be
caleulated upon the whole voyage, it would
be proper, that the successor’s lay should
also be calculated on the whole voyage,
each having his proportion; and thus the
owners would pay the compensation of one
man for the whole voyage. But it is not
shown, and cannot be assumed, that the
libellant was the successor of any partic-
ular person. It is known that ships some-
times sail on these voyages, without a full
crew, intending to ship men at a foreign
port. In other cases, men desert, to whom
no compensation is to be paid, and, in all
cases where men are shipped abroad, each
makes his own contract, according to his

'
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skill and ability as a whaleman, and the
circumstances in which he is placed, and
stipulates for his own share, or lay, without
being governed by that of any predecessor.
In making this important stipulation, I
think he would have reference to the serv-
ices which he was to perform, and the voy-
age for which he was about to engage,
rather than to the whole original voyage.

I am of opinion, therefore, that, construing
these articles by the light of the facts and
circumstances, existing at the time the libel-
lant shipped, and of the contract, which it
is known and conceded that he actually’
made, he is entitled to one-ninetieth of all
the oil and other products of the voyage,
taken during his time of service on board
the ship, i. e., from the 18th February,
1847, until her return to New Bedford.

TOMPEKINS (JOHNSON v.). See Case No.
7,416.

Case No. 14,090.
TOMPKINS v. RANKIN,
[3 Cent. Law J. 443.1%

Circuit Court, D. Massachusetts. 1876.
CoPYRIGUT—PLAY—ENTRY GPON TiTLE PAGE—
Darte.

This case has been litigated in most of the
large cities,. from the Atlantic seaboard to
the Mississippi valley, and has now been de-
cided upon its merits in the United States
circuit court for the district of Massachu-
setts, by Mr. District Judge Lowell, Mr. Cir-
cuit Judge Shepley concurring. The style of
the case in that court was Orlando Tompkins
v. Arthur McKee Rankin et al. According
to a brief report of the decision which we
find in the Boston Advertiser, the bill set
forth, among other things, that in 1873
Adolph D’Ennery and Eugene Cormon were
the authors of the play in the French lan-
guage; that they agreed to convey to N.
Hart Jackson the right to produce the play
in the United States and to translate and
adapt the play to the American stage, and
joint authors of the translation, and Jackson
to be sole author of any adaptation that
might be made of the play; that Jackson
adapted the play to the American stage, and
it has been performed in New York and had
become popular; that the right to this play
was assigned to the plaintiffs, Shook and
Palmer; that on February 1, 1875, the trans-
lation was copyrighted, and the plaintiff,
Tompkins, the manager of the Boston The-
atre, purchased the right of exclusive rep-
resentation in the city of Boston; that the de-
fendant, Rankin, who was a dramatic artist,
and actor, was formerly engaged at Union-
Square Theatre in New York at the time of
the original production of the play, and be-
came then familiar with it; that Rankin and
the ‘other defendants, who were proprietors
of the Howard Athenseum, had combined to-
gether to reproduce the drama in violation of

1{Reprinted by permission.}
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the plaintiffs’ right. The plaintiffs asked that
the defendants might be enjoined from pub-
lishing or performing the play, and from ad-
vertising such performance. The defendants
in their answer denied that the plaintiffs had
any valid copyright, in that they had not
complied with the conditions of the copy-
right act. They further said that the play
was translated into English by John Oxen-
ford of England, and was acted in London;
that in August, 1875, Rankin purchased the
Oxenford translation of Henry Neville in Lon-
don, which translation was prior in point of
" time to that of Jackson; that Rankin had the
lawful right to produce the play; that Jack-
sen’s version was not identical with this,
and that it is the translation of Oxenford, and
not of Jackson, that it is proposed to pro-
duce at the Howard. Upon the title page of
the Jackson translation the notice of the copy-
right is as follows: “Entered according to
the act of congress in the office of the libra-
rian of congress, by N. Hart Jackson, as au-
thor aforesaid, and the copyright thereof duly
assigned to Sheridan Shook and Albert M.
Palmer as proprietors thereof. 1875.”

T. W. Clark, for plaintiffs.
S. J. Thomas and A. Russ, for defendants.

Before SHEPLEY, Circuit Judge, and
LOWELL, District Judge.
LOWELL, District Judge. It was held

that the entry on the title-page of the Jack-
son translation, taken in cennection with the
figures “1875,”” which were at the bottom of
the title-page in the place where the date
of publication usually appears, was not a
compliance with either form of requirement
of section 1, c. 301, pt. 8, 18 Stat. That sec-
tion is as follows: “That no person shall
maintain an action for the infringement of
his copyright unless he shall give notice
thereof by inserting in the several copies of
every edition published, on the title page,
or the page immediately following, if it be a
book, the following words: ‘Entered accord-
ing to the act of congress, in the year y
by A. B, in the office of the librarian of con-
gress, at Washington;” or at his option, the
word ‘Copyright,” together with the year the
copyright was entered, and the name of the
party by whom it was taken out, thus: ‘Copy-
right, 18—, by A. B’ ”
The injunction was accordingly denied.

— e N

Case No. 14,091.
TOMPXINS v. TOMPKINS.
[1 Story, 547.]1
Circuit Court, D. Rhode Island. June Term,
1841,

RES JUDICATA—PROBATE OF WILL—COLLATERAL
ProceepING—TITLE TO REAL ESTATE—PROBATE
Cornts—EFFECT OF PROBATE IN ENGLAND.

1. In Bngland, the probate of a will by the
proper ecclesiastical court is conclusive as to
personalty, but it is not even evidence as to the

1 [Reported by William W. Story, Esq.]

[24 Fed. Cas. page 40]

real estate, inasmuech as the court has no juris-
diction except over wills of personal estate.

2. The validity of wills of real estate is solely
ccguizable by eourts of common law, and the
verdict and judgment thereon are conclusive
only as between the parties to the suit and their
privies.

[Quoted in State v. McGlynn, 20 Cal. 241.

Cited in Re Jackman, 26 Wis. 107.]

3. The courts of probate in Massachusetts
have complete jurisdiction over the probate of
wills of both real and personal estate, and its
decrees are conclusive upon all parties, and not
retxaminable in any other court.

[Cited in Smith v. Fenner, Case No. 13,040;

Langdon v. Goddard, Id. 8,060.]

[Cited in Rogers v. Stevens, 8 Ind. 467; Johns
v. Hodges, 62 Md. 538; Parker v. Parker,
il Cush. 528; Allison v. Smith, 16 Mich.

.

4. Held, in the present case, that the probate
of a will by the supreme court of the state of
Rhode Island, is, under the state laws, final and
conclusive upon the validity of the will, to pass
the real estate in controversy.

[Cited in Moore v. Greene, Case No. 9,763.]
[Quoted in State v. McGlynn, 20 Cal. 241,
Cited in Olney v. Angell, 5 R. I. 202.]

Action of trespass and ejectment. The par-
ties agreed to the following statement of facts:
Gideon Tompkins, on the 31st day of Decem-
ber, A. D. 1836, made and executed his last
will and testament, thereby disposing of all
his estate, both real and personal, and after-
wards died. The said will at a court of pro-
bate holden in Little Compton on the
day of » A. D, 1837, was duly proved, ap-
proved, and ordered to be recorded. From
the decree of the said court, approving said
will, an appeal was taken to the then next
term of the supreme judicial court, for the
county of Newport, being the supreme court
of probate in said county, on the ground of
the incompetency of the testator at the time,
to make a will. Upon the trial of the said
appeal, the said supreme judicial court con-
firmed the decree of the said court of probate,
proving and approving the said will. The
present suit is brought by [Silas Tompkins]
one of the heirs at law, residing in Massachu-
setts, against [Thomas G. Tompkins] the ex-
ecutor, named in the will, and devisee of the
real estate, for his undivided share of the
said real estate, as one of the heirs at law of
the said testator, and as though the said tes-
tator had, in fact, died intestate; and he re-
lies on proof, that he offers, of the insanity or
incompetency of the said testator, at the time
of the execution of the said will, as sufficient
to set the same aside as void. If this honor-
able court should be of opinion, that the pro-
bate of the said will, made and confirmed as
herein stated, is conclusive upon the parties,
and sufficient to pass an absolute title to real
estate to the said devisee, then the plaintiff
agrees to become nonsuit. But, if the court
should be of a different opinion, and decide
that the plaintiff may in this action go to the
jury with evidence of insanity, or incompe-
tency as aforesaid, then the parties agree that
the said cause shall be set down for trial at
the next term of this court.
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It was contended, in behalf of the plaintiffs;
that the probate of the will in Rhode Island
is not conclusive as to real estate, but only as
to personal estate, and that the question,
whether there is a devise of real estate or not,
remains open, and can only be settled through
an issue or trial at law. The cases of Smith
v. Fenner [Case No. 13,046], and Spencer v.
Spencer [Id. 43,233], recognize such to be the
practice in Rhode Island, which, whether right
or wrong, can only be remedied by the inter-
position of the legislature, and not by judicial
determination. In the case of Smith v. Fen-
ner [supra], it was alleged on the one side
(says the reporter) and denied on the ciher,
that by the law of Rhode Island a probate of
a will was conclusive, as well to real as
personal estate. But on the counsel for the
defendant expressing a willingness to go into
the evidence, and intimating that they wwould
reserve the question ultimately for the consid-
eration of the court, if the case should reguire
it, the evidence was admitted to go to the
Jjury. The court in that case say: “‘Suppos-
ing that in Rhode Island the probate of a will
is not conclusive, (on which, says the presid-
ing judge, I give no opinion,) an erasure or
alteration in it after execution does not avoid
the will in toto.” This reference is made
merely to show, that in 1812, this court had
not decided -the question now submitted for
their consideration, and at that time some of
the oldest, most experienced, as well as ablest
lawyers of our bar, understood the law in
this state to be, what, we contend, it then
was, and now is, It will be recollected, that
at that time, to wit, in 1812, the controvarsy
was under a will of the testator made in
Mareh, 1871, and proved the 4th of February,
1788. In the case of Spencer v. Spencer [su-
pral, the court say: “Itis understood to have
been the practice in Rhode Island to consider
the probate of a will conclusive only as to
personal estate, probably from a misapplica-
tion of the rule, as to probate in the ecclesias-
tical courts in Xngland. The decisions in
Ingland rest on the ground, that the eccle-
siastical courts have no jurisdiction, except
as to personal estates. The law is otherwise
in Rhode Island. Its probate courts have com-
plete jurisdiction as to wills, in respeet both to
real and to personal estates. A will purport-
ing only to affect real estate must still be sub-
mitted to their jurisdiction for probate. I
have always understood, that a decree of a
court of competent jurisdiction, upon the very
point in controversy, is conclusive upon other
courts, at least, unless fraud be shown. It
is on this ground, that an ecclesiastical pro-
bate is conclusive, as to personal estate, in
England. And by parity of reasoning, in
Massachusetts, where the general laws in re-
spect to wills are almost the same as in this
state, the regular probate of a will is held con-
clusive, as well to real as personal estate.
However, I do not mean to press the point;
it will be time enough to decide it, when the
case absolutely requires it, If the practice
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be founded in error, it ought to be correcied.”
This opinion of this court is quoted to show
their recognition of the law, as, we contend,
it now exists, and always has existed, in this
state, which, as it is local in character and
operation, the court will not hastily overrule.
The cases of Bogardus v. Clarke, 1 I&dw. Ch.
266; Montgomery v. Clark, 2 Atk. 378; - Clark
v. Dew, 1 Russ. & M. 103; Vanderheyden v.
Reid, 1 Hopk. Ch. 413,—sustain the position,
that such is the doctrine in England, which,
being a portion of the common law, has been
adopted in Rhode Island, in New York, and
in other states of this Union, and which still
continues in force. If the decisions in Mas-
sachusetts, with regard to this point, differ
Irom the English decisions, it grows out of the
fact, that the subject in relation to wills is,
in Massachusetts, peculiarly of probate juris-
diction, and unlike the jurisdiction of probate
courts in any other state. Laughton v. At-
kins, 1 Pick. 535.

Il was contended, in behalf of the defend-
ant, that the probate of a will, devising real
estate in Rhode Island, is conclusive; 1st. Be-
cause the powers of courts of probate are gen-
eral, and include wills of real estate, as well
as personal estate. 2d. Because, having such
general jurisdiction, their decision is conclu-
sive upon all the points involved in the pro-
bate of a will. The jurisdiction of the-eccle-
siastical courts in England is exclusive only
with regard to personal property; and the
practice in New York is similar to- the Eng-
lish practice, because they have adopted the
English law, and have never since repealed
it. But, in Rhode Island, the settlement of
the estates of persons deceased is matter of
statute law, and provision is made thereby
for the whole subject in “An act for estab-
lishing courts of probate” (Laws R. I, Dig.
1822, p. 211), by which power is given, to take
the probate of wills, to make partition of es-
tates, and to assign dower to widows, as pre-
seribed by law. In both these latter cases, in
order to execute the power given, the courts
must have jurisdiction of real estate. That
the intent of the legislature was to give this
general jurisdiction, is further shown by the
act passed in 1822, providing for, and direct-
ing the manner of filing and recording wills
proved without the state, ILaws R. I, Dig.
1822, p. 221. That act provides for the man-
ner of proving a foreign will, where the testa-
tor has “real or personal estate,” within the
state, and gives the courts of probate juris-
diction over the matter. By the state laws
(Id. pp. 224, 225, 227, 243) authority is given to
divide the real estate of any person deceased,
intestate. Sections 5 and 6 (page 227) of the
state laws, invest courts of probate with pow-
er to divide “real estate, holden in common,
by devise in any last will,” which seems an
express grant of jurisdiction of real property
devised. The case of Smith v, FPenner [su-
pra], intimates the opinion, that probate of
wills in Rhode Island is conclusive; and
the case of Spencer v. Spencer [supra], is
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sufficient to decide the question. The doe-
trine, contended for in the present case, is
fully confirmed and recognized by the de-
cisions in Massachusetts. Osgood v. Breed,
12 Mass. 531; Laughton v. Atkins, 1 Pick.
535; Inhabitants of Dublin v. Chadbourn, 16
Mass. 433; Picquet v. Swan [Case No. 11,133];
Cassels v. Vernon [Id. 2,503]. And, also, in
8 N. H. 116; 1 Nott & MeC. 326; 1 Day, 170;
3 Day, 318.

Turner & Pearce, for plaintiff.

Mr. Cranston and A. C. Greene, for defend-
ant.

STORY, Circuit Justice. The only ques-
tion in this cause is, whether, in Rhode Is-
land, the probate of a will, by the proper
probate court of the state, is conclusive, as
to the real estate, as it certainly is, as to the
personal estate of the deceased. We all
know, that in England the distinction has
been constantly maintained, that the probate
of a will by the proper ecclesiastical court
is conclusive, as to the personalty, but that
it is not even evidence, as 7o the real estate.
The reason is, that the ecclesiastical courts
have no jurisdiction whatsoever, except over
wills of personal estate; and, therefore, the
probate thereof, by the sentence or decree of
those courts, is wholly inoperative and void,
except as to personal estate. The validity of
wills of real estate issolely cognizable by
courts of common law, in the ordinary forms
of suits; and the verdict of the jury in
such suits, and the judgment thereon, are by
the very theory of the law, conclusive only
as between the parties to the suit, and their
privies. But it is far otherwise in cases of
personal estate. The sentence or decree of
the proper ecclesiastical court, as to the per-
sonal estate, is not only evidence, but is con-
clusive as to the validity or invalidity of the
will; so that the same question cannot be re-
examined or litigated in any other tribunal.
The reason is, that it being the sentence
or dedree of a court of competent jurisdiction,
direetly upon the very subject matter in con-
troversy, to which all persons, who have any
interest, are, or may make themselves, par-
ties, for the purpose of contesting the valid-
ity of the will, it necessarily follows, that it
is conclusive between those parties. For
otherwise there might be conflicting sentences
or adjudications upon the same subject mat-
ter between the same parties; and thus the
subject matter be delivered over to inter-
minable doubts; and the general rules of law,
as to the effect of res judicata, be com-
pletely overthrown. In short, such sen-
tences are treated as of the like nature, as
sentences or proceedings in rem, necessarily
conclusive upon the matter in controversy, for
the common safety and repose of mankind.
This doctrine was fully considered and es-
tablished in the great case of the Duchess
of Kingston, before the house of lords, 11
Harg. State Tr. 261, s. c¢. 20 How. State Tr.
538, where Lord Chief Justice De Grey de-
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clared the opinion of all the judges. It has,
also, on various occasions, been considered
and recognized in the supreme court of the
United States; and especially in Croudson
v. Leonard, 4 Cranch [8 U. S.] 434; The
Mary, 9 Cranch [13 U. S.] 126; Gelston v.
Hoyt, 3 Wheat. [16 U. 8.] 246; Armstrong v.
Lear, 12 Wheat. [25 U. 8.] 169; Elliot v.
Piersol, 1 Pet. {26 U. S.] 338; and Thompson
v. Tolmie, 2 Pet. [27 U. 8.] 157. Lord Chief
Justice De Grey, in delivering the judgment
of all the judges, in the case of the Duchess
of Kingston, said, that two deductions seem
to follow as generally true: “First, that the
judgment of a court of concurrent jurisdie-
tion directly upon the point is, as a plea a
bar, or, as evidence, conclusive between the
same parties, upon the same matter, direct-
1y in question in another court; secondly,
that the judgment of a court of exclusive
jurisdiction directly upon the point, is, in
like manner, conclusive upon the same
matter between the same parties, coming
incidentally in question in another court for
a different purpose.”

Now, it is upon the very groand of these
principles, and of the courts of probate of
Massachusetts having complete jurisdiction
over the probate of wills of real estate, as
well as of personal estate, that the doctrine
has been constantly hetd in Massachusetts,
in entire conformity to the true reasoning,
maintained in the common law, that the
decree of a court of probate, establishing a
will, or setting it aside, as a nullity, has
been held conclusive upon the very point, as
to all the world, and that it is not re-exam-
inable in any other court. The statutes of
Massachusetts (Act 1783, c. 46; Act 1817,
¢. 190) contain no excilusive words; but mere-
ly declare, that a court of:probate shall be
held within each county, and a judge ap-
pointed “for taking the probate of wills, and
granting administrations on the estates of
persons deceased.” And this has been uni-
versally understood, as giving that court,
not merely a concurrent, but an exclusive ju-
risdiction as to the probate of all wills. Os-
good v. Breed, 12 Mass. 525, 533, 534; Laugh-
ton v. Atkins, 1 Pick. 535, 547-549; In-
babitants of Dublin v. Chadbourn, 16 Mass.
433, 441. But the question now before the
court, is one purely of local law, and to be
governed exclusively by the actual jurispru-
dence of Rhode Island. If, theretore, there
has been any fixed, and estahlished rule.
adopted by the courts on this subject, it will
be our duty to follow it. If there has been
none, our duty will be to follow out the case
upon principle and the known analogies of
the law. I am not aware, that there is any
adjudication of the supreme court of Rhode
Island on the point, applicable to the present
state of its laws. ‘When, many years ago,
the question occurred incidentally before this
court, in Smith v. Fepner [supral], and in
Spencer v. Spencer [supra], no positive or es-
tablished rule was known; and the most,
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that could be said was, that there was a
common opinion, prevailing among the bar in
practice, but without any fixed authority to
support it. X believe, that it was the opin-
ion at that time of a very eminent person,
then district judge, (the late Judge Howell,)
that the question was entirely open. Since
that period, nothing has been brought to our
knowledge, that changes the posture of the
question. We must, therefore, dispose of it
upon principle, with reference to the laws of
Rhode Island.

By the laws of Rhode Island, the probate
courts of that state have complete jurisdie-
tion as to the probate of wills, whether the
wills respect real estate, or personal estate,
or both; and no title can be made to any
property, whether real or personal, under any
will, unless and until there has been a due
probate of such will before the proper pro-
bate court. The Revised Statutes of Rhode
Island, of 1822 (Dig. 1822, p. 211), provide:
“That the town councils in the several towns
of the state, be, and they hereby are, con-
stituted courts of probate, and they or the
major part of them respectively shall have
full power and authority to take the probate
of wills, to grant administrations on the es-
tates of persons deceased, being at the time
of their decease inhabitants of or residents
in the town, to which such court of probate
may belong, and also on the estates of per-
sons, who, at the time of their decease, were
not inhabitants or residents within this state,
&e., provided any of the rights, credits, or
estate of such deceased person shall be found
therein.” No distinction is here taken be-
tween wills of personal estate and wills of
real estate; and the word “estate,” in the
section, equally applies to both. The act
goes on to authorize the courts of probate to
“make partition of estates, and assign dower
to widows, as prescribed by law”; and gives
a right of appeal from the decrees of the
courts of probate to the supreme court of
the state. It further gives the courts authority
to remove executors upon the complaint of
an heir, devisee, legatee, creditor, or surety
on the administration bond, who may have
been injured or exposed to injury; and to ap-
point an administrator de benis non with the
will annexed. The act of 1822, prescribing
the manner of devising lands, &c., and of
disposing of personal estate by will (Dig. 1822,
p. 218, § 10), requires such will to be proved,
and recorded, or presented in the clerk of
probate’s office, by the executor within thirty
days after the decease of the testator. And
provisions are also made for the due filing
and recording of foreign wills touching real
or personal estate in the state, in the proper
probate court. Id. pp. 221, 222. By the act
respecting intestate estates (Id. pp. 224, 235,
§ 2), the real estate of the deceased is made
chargeable with all his debts, which the per-
sonal estate will not satisfy; and the heir
or devisee, within three years and six months
after the probate of the will or administra-
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tion, cannot incumber or alien the estate,
but the same may be sold by the executor or
administrator, for the payment of debts, by a
license from the supreme court (Ide p. 235, §
27); and the executfors and administrators are
to account for the proceeds of the sale to the
proper court of probate, by which the letters
testamentary were granted. By a later en-
actment, the like power to license the sale of
real estate is extended to courts of probate.
Neither is it left to mere inference, whether
the power of courts of probate to make parti-
tion or division of real estates, applies mere-
ly to cases of intestacy; for it is expressly
provided, that it shall apply, as well to de-
vised, as to intestate estates. Id. 1822, pp.
224, 225, § 3, and page 227, § 5. ¢

These provisions sufficiently establish, that
the probate of wills of real estate is equally
within the jurisdiction of the courts of pro-
bate, as wills of personal estate. The very
right of these courts to assign dower and
make partition of eStates, demonstrates, that
their authority is not limited to personal es-
tate. Now, if the probate of wills of all sorts
is within the jurisdiction of these courts,
why does not the common doctrine, which
has been already stated, that the decree of
these courts, affirming the probate of a will,
or disaffirming it, (whether the courts have a
concurrent, or an exclusive jurisdiction,) ap-
ply in the fullest manner to them? Infinite
inconveniences would arise in practice from
any other docfrine. Suppose a will should
be approved by the proper court of probate,
and a partition of the real estate of the tes-
tator be made accordingly by the decree
thereof, would not such a partition be con-
clusive upon all the parties in interest? And
how can it be conclusive, if the validity of
the will is again reéxaminable at the common
law, toties quoties, whenever any heir or de-
visee shall choose to contest it? Suppose a
will should be pronounced invalid and a nulli-
ty by the proper court of probate, and the
court should proceed to decree an assign-
ment of dower, and a division of the real es-
tate among the heirs, as in a case of in-
testacy; would not such an assignment and
division be conclusive? And how can it be,
if the validity of the will be again reéxamin-
able at the common law? Suppose a will is
approved by the proper court of probate, and
the executor is thereby recognized, and after-
wards he procures an authority from the su-
preme court to sell the real estate of the de-
ceased for the payment of debts, can his sale
be overhauled, by contesting the validity of
the will, or that he is truly executor, in a
suit at the common law by any heir? And
yet if the probate be not conclusive, how is
this consequence to be avoided? Is not the
probate conclusive as to the executorship;
and how can it be, if there is no valid will?
These are but a few of the practical diffi-
culties, which would arise upon the subject.
In short, there can be no difference, in point
of prniciple, where the court of probate has
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an absolute and positive jurisdicticn, whether
the will respects real estate, or personal es-
tate. In each case, the will must be equally
open to tontroversy in all other courts and
suits, or it is closed in all. Yet no one pre-
tends, that the probate is not conclusive, as
to the personal estate of the testator, and
the title of the executor thereto.

It may be added, that by the act of Rhode
Island of 1822 (Dig. 1822, p. 212, § 3), upon
an appeal to the supreme court in cases of
wills, any question of fact in controversy,
at the election of either of the parties, may
be tried by a jury. Now, as all the parties
interested in the estate devised by the will,
Jray make themselves parties to the original
proceedings, and also upon the appeal, and
the verdict of the jury upon the matters of
fact in controversy must be directly upon the

very point so put in issue, it would be ex- !

traordinary, if any of the parties in the
cause (and all the heirs _and devisees are, or
may be parties thereto) should be at liberty
afterwards to controvert and to bring into
contestation the very facts, found by such
verdict, toties quoties, in any suit at the com-
mon law. That would be to enable them to
defeat the whole purposes of the act, and to
prevent the decree from having any effect
whatever, or at least, any conclusive effect.

So that, until the statute of limitations had !

operated on the will, and the titles derived
therefrom, there would be no repose to any
such titles. The aet of 1822, in this partic-
ular, differs from the antecedent law under
the Digest of 179S; and the introduction of
this right of a trial by jury was undoubted-
Iy intended to guard against the supposed in-
convenience, which might arise from the
conclusiveness of a decree of the supreme
eourt upon matters of fact, without the in-
tervention of a jury.

Upon the whole, in the absence of all con-
trolling authorities under the local law, look-
ing at the matter upon principle, I am of
opinion, that the probate of the present will
by the supreme court of the state, being a
court of competent jurisdiction, is final and
conclusive upon the question of the validity
of the will to pass the real estate in contro-
versy.

TOMS (UNITED STATES v.). Sce Case No.
16,532,

Case No. 14,092.
The TONAWANDA.

[32 Leg. Int. 229;1 11 Phila. 516; 7 Leg. Gaz.
201; 1 Wkly. Notes Cas. 497.]
Distriet Court, I. D. 8Pennsylva.niaa,. June 17,
1875.
COLLISION — Sii1L AND STEAM VESSEL — LIGHTS —
LookorT—MISTAKEN DMOVEMENT—
Acr oF CONGRESS,
1. The enactment by congress (Rev. St. §

4234) that every sail-vessel shall, on the ap- .

1 [Reprinted from 32 Leg. Int. 229, by per-
mission. |
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proach of any steam-vessel during the night
time, show a lighted torch upon that point or
quarter to which such steam-vessel shall be ap-
proaching, does not apply in every case in
which a steamer and a sailing vessel may pass
near to each other.

2. Where the proximate cause of the collision
of a steamer with a schooner was a mistaken
movement of the steamer after the schooner’s
green light had been sighted, the steamer was
condemned as responsible for the whole damage
sustained by the schooner, though no torch-
light had been shown by her, the lookout from
each vessel having been insufficient.

[Cited in brief in The Margaret, Case No. 9,-
069.1

In admiralty. This was a libel on behalf
of the owners of the schooner H. P. Blais-
dell against the steamship Tonawanda, be-
longing to the Philadelphia and Southern
Mail Steamship Company, in a cause of col-
lision. There was also a petition of inter-
vention on behalf of the Insurance Company
of North America, insurers of certain loco-
motive engines laden on board the schooner
at the time of the collision. The steamer
filed an answer and also a cross libel against
the schooner. The collision took place about
twenty miles off Cape Hatteras, on the 10th
of May, 1875, at half-past two o’clock a. m.
The steamer heading north and the schoon-
er south by east, close hauled. The steam-
er struck the schooner head on just abaft the
main rigging, sinking her almost immediate-
lIy. The night was somewhat hazy, the wind
a moderate breeze from the southwest.

The nautical assessor reported as follows,
June 14, 1875:

In the matter of the “Schooner H. P. Blais-
dell v. Steamer Tonawanda,” I am satisfied
that a poor lookout was kept on board of
both vessels; this seems to be verified by the
mate of the steamer “Wyoming,” (belonging
to the same company,) who saw the Tona-
wanda’s light fifteen minutes before they
came up with each other. Now, as they
were going nine knots each, or coming to-
gether at the rate of eighteen knots, this
would give the distance at which the Tona-
wanda’s light could be seen as not less than
four and one-half miles. The schooner should
have seen the steamer’s light before her
lights were visible to the Tonawanda. The
captain of the schooner, when first seeing
the bright light of the steamer, thought it
was from one-third to one-half a mile dis-
tant. Now, under this impression, there was
no -necessity for doing any thing at all, as
the schooner would have passed far clear of
the steamer. The captain got the “night-
glass” to make sure that he was correct,
and during this elapsed fime he found, on
discerning the red and green lights, that the
steamer was in muech closer proximity than
he had supposed; he then got the flash-light,
but too late. Now, although he should have
shown the flash, yet I do not think that the
showing it would have prevented the colli-
sion. Had there been a good lookout on
board the Tonawanda she would bhave secen
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the schooner’s green light in time to have
avoided any confusion on board the steamer,
as there apparently was in giving the order
to hard-a-port, which would have been quite
correct had it been a white, natural light,
but the report of the “lookout” was “green”
light ahead. This was repeated. The only
evolution with this report of greenlightaliead
was for the steamer to “hard-a-starboard,”
and I assert that no possible contingency
could place two vessels in such a position—
“green light ahead” that would.admit of any
other than putting the wheel to starboard on
the steamer. How the mate who was in
charge of the deck at the time could have
made so great a blunder (he is a man of un-
doubted experience and ability) is a mystery
to me. The captain made an attempt to cor-
rect the error of the mate, by endeavoring to
change the wheel to starboard, but too late.
The blunder of the mate can only be account-
ed for by the impression made on his mind
from the captain saying it was gbout time
for them to see the New York steamers, and
under this impression the order to hard-a-
port was given. Another blunder was, the
bell “to stop” was not rung until the instant
of collision, for the engineer says (in the log)
“bell rung to stop at same time I felt the
shock.”

In steamers navigating the American coast
too much carelessness is practiced in not
making frequent signals wwith the steam
whistle in foggy or hazy weather or unfavor-
able nights, 'The whistle is so readily avail-
able that no possible excuse can be presented
for the neglect thereof. The schooner did
right in putting her wheel to starboard, as
her captain knew that the approaching
steamer, seeing his green light, must star-
board her wheel under all circumstances, and
pass “green to green.” The captain of.the
schooner states that his starboarding did not
cause her to fall off much, yet I feel confi-
dent she did fall off far enough to bring her
at right angles with the steamer, but, under
the dreadful excitement of the moment, the
captain did not notice the change.

1 therefore conclude that the Tonawanda
was in fault: 1st, for an indifferent “look-
out”; 24, in going at full speed in the then
condition of the atmosphere and also in not
stopping before the order to “hard-a-port”
was given; 3d, and principally, if not whol-
1y, in porting the wheel instead of starboard-
ing.

June 15, 1875, the assessor said:

An important reason suggests itself to my
mind (which I overlooked yesterday) as more
clearly showing the blunder made by the
mate of the Tonawanda in porting the wheel.
Tor instance, suppose he did think that the
light was that of a steamer, he could not tell
from the mere seeing the “bright light” how
that steamer was steering, and consequently
should not have moved the wheel at all until
the “green and red” became visible, as those

lights are intended expressly to show how
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the vessel is going. I think this very impor-
tant, as the respondents endeavored to show
that porting the wheel was the right, if not
the only movement the Tonawanda could
make.

-On the subject of flash-lights the assessor
said:

There are many cases in which showing
the flash is entirely unnecessary; for in-
stance, seeing a vessel in close proximity,
either to the windward or to leeward, going
either in the same or the opposite direction,
crossing the bow or stern, the captains be-
ing fully aware of their relative positions,
with the colored lights in sight, indicating
the course steered, I say that under such
a state of facts the necessity for showing
the flash does not exist. Again, there are
many cases in which it is altogether im-
possible to show the flash or any other naked .
light; for instance in blowing, or wet, or
very bad weather the torch cannot be light-
ed on deck, having to depend on the ordinary
matches for that purpose. The writer has
been obliged frequently to resort to the cab-
in lamp for lighting the flash after ineffectu-
al attempts to light it on deck, thereby los-
ing many precious minutes, which might
have led to most disastrous consequences.

Edward F. Pugh and James B. Roney, for
the schooner.

Richard C. McMurtrie, for the insurance
company. ’

Henry R. Edmunds and Morton P. Henry,
for the steamship.

CADWALADER, District Judge. The im-
mediate cause of the disaster was the mis-
take in porting, instead of starboarding, the
wheel of the steamer. That the light which
had been discerned from her was the schoon-
er’'s green light, appears not only from the
testimony of the man upon the lookout in
the steamer, but likewise from the subse-
quent conduct of the master of the steamer.
Almost instantly, but too late to remedy the
evil, he endeavored to change the wheel to
starboard, in order to correct the mistake.
This effort he would not have made, unless
he had known that it was the green light
which he had seen. So I should think, and
so the assessor informs me.

The proximate cause baving thus been as-
certained, secondary questions arise from the
twofold consideration that the steamer and
the schooner were each in fault in not keep-
ing a proper lookout. How does this apply
to the vessels respectively? If the schooner
had been discerned in time from the steam-
er, the mental “confusion,” to which the as-
sessor attributes the blunder of porting in-
stead of starboarding, would not have oc-
curred. This only confirms the conclusion
which has otherwise been reached, that the
steamer was in fault. L

The remaining question is, whether the
schooner was also in fault in such wise that
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she must answer for half the damages. The
argument against the schooner is, that if the
steamer had been discerned in time, the flash
of the schooner’s torch could have been ex-
hibited soon enough to have warned the
steamer. There is no reason to doubt, that if
she had been thus warned in season, the col-
lision would not have occurred. This gives
an imposing aspect to the argument. But
the true question is, whether, assuming that
the torch-light ought to have been shown, the
omission to show it was contributory, as a
proximate ecause to the collision.

It was contended in argument, that the en-
actment of congress requiring a sailing ves-
sel in certain cases, to exhibit sueh a flash-
light, was equivalent fo the requirement, as
to a steamer, that she shall lrave a white
light. But the comparison fails in several
respects. The torch which burns out in two
or three minutes, and is relighted by lhandg,
cannot exhibit a fixed and continuous uni-
form indication like a steamer’s white light.
Moreover, the white light is ordinarily dis-
cernable before the steamer’s red or green
light can be seen. The act of congress, on
the contrary, does not, in ordinary cases, re-
quire the torch light to be shown till after
the red or green light shall have been seen.
Nor does the act require the exhibition of
such a light in every case of a sailing vessel
and a steamer passing near to each other.
The enactment is, that “every sail-vessel
shall, on the approach of any steam-vessel,
during the night time, show a lighted torch
upon that point or quarter, to which such
steam-vessel shall be approaching.” Certain-
ly, if the lights are red to red, or green to
green, this enactment does not apply, De-
cause, although the vessels may pass near
to each other, the steamer is not, in either
case, approaching, in a nautical sense, on any
point or quarter. She is mot approaching,
within the words or meaning of the act, but
is on a course to pass clear. It is not neces-
sary to define alk those other cases in which
the enactment may or may not apply, or to
consider how far it may, in such respects, be
interpretable with reference to prior usages
of navigation as to torch lights. Nor is it
necessary to inquire whether it would have
been the duty of the schooner to flash her
torch at any given distance, if there had
been a proper lookout from her, and the
steamer had been discerned at the proper
time. The reason that these questions do
not require consideration is, that in the case
which actually occurred, the insufficiency of
the lookout, if it was, in any respect, a
cause of danger, was not a proximate cause
of the disaster. The sole cause to which the
collision is properly attributable, was the
mistaken movement of the steamer.

The question thus decided is between the
two vessels. Whether any different or modi-
fied question might arise in a proceeding
against the schooner at the suit of the own-
ers of her cargo, cannot be determined upon
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the present state of the record. The steam-
er alone is condemned as responsible for the
whole damage.

TONAWANDA, The. See Case No. 14,109.

Case No. 14,093.
TONG DUCK CHUNG v. XELLY.

{11 Chi. Leg. News, 273; 25 Int. Rev. Rec. 159;
7 Reporter, 741.]J1

Circuit Court, D. Oregon. April, 1879.
CusToMs DUTIES—GENERAL DESIGNATION—SPE-
cIFIC NAME—STARCH—SAGO.

1. The designation of an article by a specific
name in a statute, as exempt from duty, ex-
cludes it from the operation of general words
imposing duties in the same act which would
otherwise include it, and make it subject to
duty; therefore, the clause in section 2504, Rev.
St., which imposes a duty on starch made from
potatoes, corn, rice, or “any other material,”
does not affect sago, although it is starch, be-
cause the same is specifically exempted from
duty by a clause in section 2503, Rev. St.

2. Production and manufacture of sago, de-
rived from different plants, distinguished by the
difference in appearance of granules under the
microscope.

[This was an action brought by Tong Duck
Chung to recover back the excess of duties
demanded by John Xelly, collector of cus-
toms.] )

Addison C. Gibbs and Mr. Bebee, for plain-
1iff.
Rufus Mallory, for defendant.

DEADY, District Judge. This action is
brought to recover the sum of $256.45 paid
by the plaintiff to the defendant as duties.
The case was heard by the court without the
intervention of a jury. Irom the pleadings
and proofs it appears that in May, 1878, the
plaintiffs imported from Hongkong into the
district of Wallamet, and entered at this
port, 92 boxes of merchandise, weighing 7,093
pounds, invoiced as “Sago flour,” and valued
at $216.89; that the collector refused to en-
ter the article as “Sago flour,” and required
it to be entered under section 2504, Rev. St.,
as “starch,” and imposed thereon, and ex-
acted the payment of, a specific duty there-
for, as such, of 3 cents per pound and 20 per
centum ad valorem, which the plaintiff paid,
under protest, on June 7, 1878. The com-
plaint also contains a claim for $52.36 for an
alleged excess of duties collected at the same
time by the defendant upon 25 boxes of ar-
rowroot flour, which was abandoned on the
trial for want of some preliminary action in
due season.

The only defense to the action contained
in the answer is that the article imported *‘is
in fact starch, not made from corn or pota-
toes, but made from rice, or some other mate-
rial to the defendant unknown,” the import

1 [7 Reporter, 741, contains only a partial re-

- port.
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of which is that the article is starch, and
therefore dutiable. Section 2505, Rev. St. p.
488, provides,among other things,that “sago,
sago crude and sago flour,” shall be exempt
from duty. Section 2504 of the same (page
481) provides that ‘“starch made of potatoes
or corn” shall pay a duty of “one cent per
pound and twenty per centum ad valorem;
but, if “made of rice or any other material,
three cents per pound and twenty per cen-
tum ad valorem.” Sago being thus placed
by congress on the free list, it is an immate-
rial question in this aection whether it is
starch or not. When an article is desig-
nated in an aect of congress by a specific
name, general terms in the same or a subse-
quent act, although broad enough to compre-
hend it, are not applicable to it. A designa-
tion eo nomine must prevail over general
words. Homer v. The Collector, 1 Wall. [68
U. S.] 486; Reiche v. Smyth, 13 TWall. {80 U.
S.1 162; Movius v. Arthur, 95 T. S. 144; Ar-
thur v. Lahey, 96 U. S. 112; Arthur v. Rhums,
1d. 143. But upon the argument the de-
fense was shifted from the ground that the
argument was starch simply, and it was in-
sisted that it was starch and not sago; and,

as all kinds of starch except sago are claim-

ed to be dutiable under section 2504, supra,
the argument is, if this article is not sago,
then the duties were properly imposed, and
the plaintiff cannot recover. The proof
shows that the goods were imported from
Hongkong in the American vessel Herbert
Black and the British one City of Glasgow;
that the article is used here principally
among the Chinese for food, and to some ex-
tent for starch—mostly by the American
laundries for the purpose of giving gloss
and elasticity to the clothes, and in the
proportion of ome part to three of corn
starch. Independently of the duty, it sells
in this market at from 15 to 16 cents a
pound, while Oswego corn starch sells at
from 7 to 10. Like many, if not most, plants
used for food, sago is largely starch. The
manufacture or making of starch consists

simply in separating the starch granules

from the other matter of the plant; and this
is usually done by the application of cold
water to the material containing them after
the same is ground or macerated. The min-
ute starch granules, of the fineness of or-
-dinary flour, are taken up by the water, and
suspended therein until the water is satu-

rated with the starch, when, the former be-
ing drawn off and allowed to settle, the

fecula or sediment is found at the bottom
in the shape of a' soft white powder, crispy
to the touch, like flowers of sulphur, and this
is starch. TUre’s Dict. New Am. Cy. verbum
“Starch.” The sago flour or meal is practical-
1y starch. It is obtained from the pith con-
tained in the stems of a genus of palms call-
ed “sagus,” that grow on the coasts and is-
lands of the Indian Ocean. They seldom
obtain a height of more than thirty feet,
but the bole is large in proportion, and at a
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certain stage of its growth is filled with a
spongy, medulary matter like the elder. The
tree is cut into sections and the pith beaten
in water until the woody fibre is separated
from the meal. The water is then drawn off
and the fecula or meal subsides and forms
a powder of a dirty white color, which is
commonly bleached with chloride of lime,
and constitutes the crude sago or sago meal
or flour. It is said that 500 or 600 pounds
may be obtained from the pith of a single
tree. While soft and undried it is moulded
into cakes, and used by the natives as bread,
to whom it is emphatically “the staff of life.”
Sago is also prepared for use by weing
granulated. This is done by forming the
flour into a paste and passing it through a
sieve or perforated disk, and allowing it to
fall upon a heated surface. Formerly these
grains were about the size of a coriander
seed, and of a brownish-white color; but
some time since the Chinese settled in Singa-
pore—the principal depot for sago—and in-
troduced there their methods of refining and
granulating it. The sago made by them is
of the size of a pin head; is hard and of
pearly luster, and hence called pearl sago—
sago perlatum. These granulated forms of
the article, until lately, constituted the sago
of commerce—at least in the United States.
But the residence of the Chinese upon the
Pacific coast has led to the introduction here
of sago flour or meal in considerable gquanti-
ties from Hongkong, where it is imported
from Singapore as an article of food. Zell’s
Cy.; Am. Cy.; U. 8. Dis.; Wood’s Thera. &
Phar. verbum “Sago.” The microscope ap-
pears to be the only reliable test by which
to determine from what plant a given gran-
ule of starch is taken. In this case four ex-
perts, who had made this article the sub-
jeet of miscroscopic examination, were ex-
amined as witnesses. Three of them testi-
fied that the flour is sago, and one that it is
not; but the latter, while inclining to the
opinion that it is tacca, was not able to say
certainly what it is. In addition to this, I
bad the benefit of a personal examination
under the microseope, of the article in ques-
tion, and pearl and common sago, as well
as the starches of other plants, in the pres-
ence of and under the manipulation of the
latter expert and two of the former.

In my judgment, the decided weight of
evidence is in favor of the proposition that
this article is sago. There is no evidence
in the case tending to show that it is any-
thing else than sago, except the conjectural
opinion of the one expert, that it may be
tacca. Now, so far as it appears, tacca
comes from the Society and the Sandwich
Islands. It is not produced in large quanti-
ties nor much used in commerce, and when
it is, is often called arrowroot. The evi.
dence tends to show that this article was
brought from Singapore to Hongkong—a
conclusion intrinsically probable when we
consider the distance and means of com-
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munication between the two places, the
large amount of sago collected at Singapore
and the fact that its manufacture and the
trade therein at that place are largely in the
hands of the Chinese. Neither is the arrow-
root or tacca of the Society or Sandwich
Islands likely to find its way to China and
from there here. If brought to this country
at all, it would probably come direct. But
it is certain that this article was brought
from Hongkong here. In my judgment it
was imported from Singapore to that place,
and it is the meal from the farinaceous pith
of the sago palm, which being bleached may
be very properly called sago flour. But it
matters not what form of sago it is, as the
paragraph of the statute exempting sago
from duty includes the article whether crude
or manufactured.

There must be a finding for the plaintiff
that the article in question is sago and ex-
empt from duty and that the plaintiff is en-
titled to recover back the sum paid upon it
as duty.

Case No. 14,094.
In re TONKIN et al.

[4 N. B. R. 52 (Quarto, 13);1 3 Am. Law T.
221; 1 Am. Law T. Rep. Bankr, 232.]

District Court, 1. D. Michigan. Aug., 1870.

BANKRUPTCY—ILLEGAL PREFERENCE—ACTION BY
ASSIGNEE—PAYNMEXT OF DECREE—SUR-
RENDER—PROVING CLAIM.

1. Where debtors gave a chattel mortgage as
security, within three months of filing petition
in bankruptcy—the mortgage was foreclosed,
the property bid in by the mortgagees, and the
proceeds applied to the debts. The assignee fil-
ed bill to recover the value of the property so
mortgaged, alleging it to have been given with
a view to preference, and a decree was rendered
in favor of assignee, which the creditors paid
in full. Creditors contend that the payment by
them of the decree is a surrender, ete., and that
they are entitled to prove their debts against
bankrupt’s estate. This is contested on the part
of assignee and certain other creditors. Held,
that the claimants accepted a preference on ac-
count of the debt or claim, having reasonable
cause to believe the same to be contrary to the
g{o;’]isions of the bankrupt act [of 1867 (14 Stat.

n).

[Cited in Bean v. Amsink, Case No. 1,167;

Richter’s Estate, Id. 11,803.]

2. The payment by said claimants of the de-
cree obtained against them is not a surrender
within the meaning of the bankrupt act.

[Cited in Re Stephens, Case No. 13,365; Re

Kipp, Id. 7,836.]

3. Therefore, they are not allowed to prove
their said debt or claim against the estate of
said bankrupts.

{In the matter of Tonkin and Trewartha,
bankrunts.]

On an issue made before the register,
Hovey K. Clarke, Esq., in the matter of the
proof of claim of Franklin Moore, George
Foote, and George F. Bagley, constituting
the firm of Moore, Foot & Co., against the

1 [Reprinted from 4 N. B. R. 52 (Quarto, 13),
by permission.}
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said bankrupts’ estate, and adjourned into
court for trial. Moore & Foot also pre-
sented a claim against the said bankrupts’
estate for proof. The assignee objected to
the same, on the ground that the said cred-
itors had accepted a preference, having rea-
sonable cause to believe that the same wwas
given by the said debtors contrary tfo the
provisions of the bankrupt act, and have
not surrendered to the assignec all prop-
\ erty, money, etc., received by them wunder
such preference, as required by section 23
of the said act.

The facts are as follows: On the 9th of
May, 1868, the bankrupts being indebted
to the above-named claimants, in the sum
of about eleven thousand dollars, gave their
creditors a chattel mortgage on substantial-
ly all their property,*® as security for the
debt. This mortgage was afterwards fore-
closed, and the property bid in by the mort-
gagees, and the proceeds applied on the
debt. Subsequently, on the 3d of August,
1868, the debtors filed their petition in this
court, to be adjudicated bankrupts, and
were adjudicated bankrupts acecordingly.
The assignee of said bankrupts filed his
bill in the circuit court for the Eastern dis-
trict of Michigan, in equity, te recover the
value of the property so received by the
said ereditors, under their said chattel mort-
gage, to which bill the said creditors ap-
peared and made defense. Such proceed-
ings were had in the said suit, that on the
5th of Mareh, 1870, a decree was rendered
therein, in favor of the assignee, and against
the said creditors,for the fullvalue of all the
property so received by the said creditors,
under their said chattel mortgage, which
decree has been paid in full by the said
creditors to the assignee. Copies of the de-
cree and of the able opinion of Judge With-
ey, of the Western district of Michigan, be-
fore whom the case was tried, are submitted
as evidence upon this issue by stipulation,
as containing a true statement of the facts
in the case. [Case No. 4,083.] From these
proofs it appears: First. That the debtors
were insolvent at the time the mortgage
was given. Second. That the mortgage was
given within four months before the filing of
the petition for adjudication of bankruptey
by the bankrupts, and that it was so given
with a view to give a preference’to the said
creditors. ‘Third. That the said creditors
had reasonable cause to Dbelieve that the
bankrupts were so insolvent at the time
they received sai@ mortgage, and that the
said mortgage was made in fraud of the
provisions of the bankrupt act. TFourth.
That the said decree in favor of the assignee,
was based exclusively upon the facts above
stated.

It is now contended on behalf of the said
creditors that the payment by them of the
said decree, is a surrender to the assignee of
all property, money, benefit, or advantage,

received by them under the said preference,
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within the meaning of section 23 of the bank-

rupt act; and that they are, therefore, enti-

tled under said section to prove their debts
against the said bankrupts.

On behalf of the assignee and of certain
creditors, who have proved their claims
against the bankrupts’ estate, this position,
and the said claim of the said Moore and
others, are contested.

Lathrop & Meddaugh, for claimants,

Mr. Pond, for assignee.

LONGYLEAR, District Judge. The decision
upon the issue presented, depends entively
upon the construction to be given to the last
-clause of section 23 of the bankrupt act,
which provides that, “any person who, after
the approval of this aect, shall have accepted
-any preference, having reasonable cause to
believe that the same was made or given by
the debtor, contrary to any provision of the
act, shall-not prove the debt or claim on ac-
count of which the preference was made or
given; nor shall he receive any dividend
therefrom, until heshall first havesurrendered
to the assignee all property, money, benefit, or
advantage received by him under such pref-
erence.,”” Have these creditors surrendered
to the assignee all property, money, ete.,
within the meaning of this provision? In
other words, is payment of a judgment or
decree recovered against a creditor on ae-
count of a fraudulent preference, a “surren-
der” within the meaning of the act? In or-
der to answer this question intelligently, it is
necessary to consider the provisions of the
act under which the decree paid by these
creditors was obtained, in connection with
the above provisions of section 23. This pro-
vision under which the decree was obtained,
is found in the first clause of section 35, and
is as follows: “That if any person, being in-
solvent, or in contemplation of insolvency,
within four months before the filing of the
petition, by or against him, with a view to
give a preference to any creditor or person
having a claim against him, or who is under
any liability for him, procures any part of
his property to be attached, sequestered, or
seized on execution, or makes any payment,
pledge, assignment, transfer, or conveyance
of any part of his property, either directly
or indirectly, absolutely or conditionally—
the person receiving such payment, pledge,
assignment, transfer, or conveyance, or to
Dbe benefited thereby, or by such attachment,
having reasonable cause to believe such per-
son is insolvent, and that such attachment,
payment, pledge, assignment, or conveyance
is made in fraud of the provisions of this act
—the same shall be void, and the assignee
may trecover the property, or the value of
it, from the person so receiving it, or so to be
benefited.” To “swrrender,” under section
23, clearly implies action on the part of the
person receiving the preference. To ‘“recov-
er,” under section 33, as clearly implies ac-
tion against the person receiving the prefer-
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ence. Under section 23, it is left to the op-
tion of the person receiving the preference
whether he will give up the property, ete., he
has received by the way of preference, or
whether he will hold on to it. The only con-
sequence being that he cannot prove his debt,
or receive any dividend upon if, in case he
chooses to pursue the latter course. In case
of a recovery under section 35, he has no
such option. If it were not for section 353,
and there was no other provision than that
contained in section 23, then in case the cred-
itor receiving a preference did not surren-
der, the assignee and the other creditors
would have no alternative. They would be
utterly remediless, and the creditor, if he
saw fit, could hold on to the property, ete.,
so received by him, if he so elected, regard-
less of any disparity there might be between
his debt and the property, ete., so received by
him, and thus the primary object of the
bankrupt aet, viz.,, to compel an equal dis-
tribution of the debtor’s property, would be
liable to be entirely defeated. Section 35
provides the alternative. From this analysis
of sections 23 and 35, it therefore clearly
appears that the recovery provided for in
section 35 is the alternative of the surren-
der provided for in section 23. But when
does this alternative arise, and in what case
may it be resorted to? Clearly in those
cases, and those only, in which there is a
failure, refusal, or neglect to surrender. A
surrender may probably be made so as to
fully answer the requirements of section 23,
at any time before judgment, because the
word ‘“recover,” in section 33, is evidently
used in its strict legal sense, and in that
sense the obtaining of judgment by the as-
signee in his favor, is the recovery meant.
As no question arises in this case, however,
as to the vight of a person receiving a pref-
erence to surrender after suit commenced
against him by the assignee and before judg-
ment, I refrain from expressing any positive
opinion upon it. But how is it after the re~
covery is complete by the rendition of judg-
ment, or decree, as in this case? What has
the party receiving the preference then to
surrender? If the recovery is of the property
in kind, he certainly has not that to surren-
der, because it has already been transferred
to the assignee, by the judgment or decree of
the court. If the recovery is for the value
of the property, in money, then the collection
of the judgment or decree by the assignee is
but receiving the fruits of the recovery, and
it makes no difference in this respect wheth-

‘er the collection is enforced by levy and sale

on execution, or by receiving the money upon
it, without compulsory process. The recov-
ery is complete when judgment or decree is
entered, and anything done after that in sat-
isfaction of the judgment or decree, is done
by force of the recovery, and can in no sense
be decreed a surrender, within the meaning
of section 23. Judge Miller, of Wisconsin, in
Re Princeton [Case No. 11,433], holds sub-
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stantially the same doctrine, and says: “Un-
der sections 23 and 35, when a creditor ac-
cepts a preference with reasonable cause to
believe that his debtor is committing a fraud
upon the act, he is barred from proving his
debt, or receiving dividends, unless he make
return of the matter so received, and, on
failure t0 do so, he may lose both, and all
benefits from the preference and dividends
of assets.”

But it was contended in the able arguments
of counsel for claimants, that because there
is an express prohibition against a creditor
receiving a preference after a recovery, in
cases arising in involuntary bankruptey (see
section 39), and none in cases arising under
section 33, that, therefore, no prohibition was
intended in the latter class of cases. From
the views above expressed in relation to see-
tions 23 and 35, the following conclusions
are inevitable: First. Section 23 prohibits
the proof of claims in the cases therein spec-
ified, without a surrender. Second. Such
prohibition continues until such surrender is
made. Third. No surrender can be made aft-
er a recovery under section 335. Iourth.
Therefore, there having been a recovery, the
prohibition of section 23 remains, and has
become perpetual without a repetition of it
in section 35.

The express prohibition contained in sec-
tion 39, will now be considered. Sections 35
and 39 are very nearly related to each other
in their provisions, and must be construed
together, in pari materia. Section 35, in ex-
press language, appliés equally to voluntary
and involuntary cases. Therefore, all the
qualifications and conditions prescribed by
section 33, not inconsistent with the provi-
sions of section 39, will apply to proceedings
under the latter section, and all the qualifiea-
tions, conditions, and prohibitions of section
89, so far as they relate to the same class of
matters provided for by section 35, and are
not inconsistent with its provisions, will ap-
ply to proceedings under section 35. See
In re Montgomery [Case No. 9,728], and In
re Davidson [Id. 3,599], where similar doc-
trine is held by Judge Blatchford, of the
Southern distriet of New York. I have, how-
ever, been unable to find any adjudicated
cases presenting the precise question now
under congideration. But it is claimed that
sections 35 and 39 are inconsistent in this.
That by the first clause of section 35 above
quoted in full, no preference can be- attacked
unless it was given witlun four months be-
fore filing the petition for adjudication of
‘bankruptcy, whereas by section 39 such pref-
erence may be attacked if made within six
months before the filing the petition, and
that, therefore, that clause of section 35 (be-
ing the clause particularly applicable to this
case) cannot be construed together with sec-
tion 39. On a close inspection of the clause
of section 39 referred to, it will be seen that
the six months’ limitation therein provided,
applies solely to the timewithin which the pe-
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tition for adjudication of bankruptcy must
be filed, and not to the time within which a
preference may be attacked. The objection,
therefore, has no foundation. The class of
cases provided for in the said first clause of
section 35, is also provided for in section 39,
and therefore, under the rule before stated,
the express prohibition contained in the last
clause of section 39, applies equally to section
35 as to section 39. This prohibition is as
follows: “And if such person shall be ad-
judged a bankrupt, the assignee may recover
back the money or other property so paid,
conveyed, sold, assigned, or transferred, con-
trary to this aect: provided, the person re-
ceiving such payment or conveyance had rea-
sonable cause to believe that a fraud on the
act were intended, and that the debtor was
insolvent, and such creditor shall not be al-
lowed to prove his debt in bankruptey.” I
concede that this prohibition was unneces-
sary so far as concerns the class of cases to
which the case at bar belongs, and it prob-
ably would not have been inserted if sections
35 and 39 had covered no other class of cases.
The class of cases to which this belongs is
a very limited one, viz., that of preferences
only. The prohibition of section 23 does not
cover any other class of cases than this, and
does not extend to any preferences received
before the approval of the act. Sections 35
and 39 provide for recovery in other eases
than those of preference merely, such as pay-
ments, sales, ete., with a view to prevent the
debtor’s property from coming to his as-
signee in bankruptey, ete.; and money,
goods, etc., obtained by a creditor as an in-
ducement to forbear opposition to the bank-
rupt’s discharge; and assignments, gifts,
sales, ete.,, with intent to delay, defraud, or
hinder creditors. The express prohibition
contained in the last clause of section 39,
above quoted, was inserted there in order
to prescribe one general rule, applicable alike
to all cases of recovery of money or other
property paid, conveyed, ete.,, to creditors,
contrary to the bankrupt act. The claimants
in this case are therefore prohibited from
proving their claim under both sections 23
and 39.

I hold, therefore: First. That the claim-
ants, Fraanklin Moore, George Ioote, and
George I, Bagley, after the approval of the
bankrupt act, accepted a preference on ac-
count of the debt or claim presented by
them, from the bankrupts William Tonkin
and William Trewartha, having reasonable
cause to believe that the same was made and
given by the said bankrupts contrary to the
provisions of the said bankrupt act. Seec-
ond. That the payment by the said foore
and others of the decree obtained against
them by the assignee, is not a surrender to
the assignee within the true intent and mean-
ing of the bankrupt aet. Third. That, there-
fore, they are not allowed to prove their said
debt or claim against the estate of the said
bankrupts.
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TONKIN (BROWN v.). See Case No. 2,031.

Case No. 14,095.
In re TONNE.

[13 N. B. R. 170; t 1 N. J. Wkly. Dig. 437.]
Distriet Court, N. D. Ohjo. 1875.
BaNKRUPTCY—EXEMPTION—JOINT ESTATE.

1. The bankrupt is entitled fo an exemption
although his wife owns a house.

2. A partner cannot have an exemption set off
to him out of the joint estate.
[Cited in Re Boothroyd, Case No. 1,6562; Re
Melvin, 1d. 9,406; Re Corbett, Id. 3,220.]

[In the matter of D. H. Tonne, a bankrupt.]

WELKER, District Judge. Held: First.
That where the wife of the bankrupt is the
owner of a house, not occupied as a home-
stead by the family, nor allowed to be so
occupied by the wife, such bankrupt is enti-
tled to exemption of property to the value of
five hundred dollars, notwithstanding such
ownership by the wife.

Second. That a partner in a firm in involun-
tary bankruptey, is not, under the Ohio ex-
emption laws, nor the bankrupt law, entitled
to have set off to him out of the joint prop-
erty of the firm, property to be value of five
hundred dollars.

Third. That such partner is only entitled
to such exemption out of his individual prop-
erty, if such he may have. o

TONS OF.

[Note. Cases cited under this title will be
found arranged in alphabetical order under the
aquantity or number of tons; e. g. ‘“Tons of
“Coal. See Two Hundred and Thirteen Tons
of Coal.”’}

TOOF (MARTIN v.). See Case No. 9,167.

Case No. 14,096.
In re TOOKER.
18 Ben. 390; 14 N. B. R. 35; 23 Pittsb, Leg. J.
185, 196 =

District Court, E. D. New York. Feb., 1876.

BANKRUPTCY — ENFORCEMENT OF RESOLUTION OF
COMPOSITION—J UDGMENT,

The provisions of the bankrupt act {of 1874
(18 Stat. 178)]. as to the enforcement by the
court of the provisions of any composition, can-
not be invoked to compel a creditor to accept a
«<omposition heretofore proposed and accepted,
and to enjoin the creditor from taking steps to
collect” his claim, where the ecreditor has been
permitted to take a judgment by default for
the full amount of his claim, the bankruptey pro-

" 1[Reprinted from 13 N. B. R. 170, by per-
mission.]

2 [Reported by Robert D. Benedict, Esq., and
Benj. Lincoln Benedict, Brq., and here reprint-
ed by permission,- 23 Pittsb. Leg. J. 185, 196,
contains only a partial report.]

(Case No. 14,096) TOOKER

ceedings not being set up as a defence, in an ac-
tion in a court of the state in which an order of
arrest has been granted upon allegatiogn of
fraud. ‘The bankruptey court cannot be asked
to interfere to give effect to a resolution of com-
position, where it would not interfere to give ef-
feet to a discharge. .o

[Cited in Re Hinsdale, Case No. 6,526.]

[In the matter of Samuel B. Tooker, a
bankrupt.]

Childs & Hull, for bankrupt.
Henry H. Rice, for creditor.

BENEDICT, District Judge. This is an ap-
plication to compel a creditor of the bank-
rupt above named to accept a composition,
heretofore adopted and duly recorded as re-
quired by law, and for an injunction to re-
strain all proceedings of such creditor to
collect his debt. It appears that this cred-
itor has been permitted to take a judgment
against the bankrupt, by default, for the full
amount of his claim, in an action brought in
the court of the state in which an order of
arrest had been granted upon allegations of
fraud. Consequently the bankrupt is now
liable to be arrested on final process in said
action. Wherefore he now prays for the in-
terference of this court, and bases his appli-
cation upon the provision of the bankruptey
act of June, 1874, which declares that “the
provisions of any composition made in pur-
suance of this section may be enforced by
the court on motion made in a summary
manner by any person interested.”

I am of the opinion that the provision re-
lied on does not entitle the bankrupt to the
interference of this ‘court which is here
sought. It cannot be supposed that it was
the intention of the legislature that a resolu-
tion of composition should be more effective
than an absolute discharge, or that the bank-
ruptey court should be asked to interfere for
the purpose of giving effect to a resolution
of composition, when it would not interfere
to give effect to a discharge. If this bank-
rupt had been discharged, it would have
been incumbent upon him to have pleaded
his discharge, and so receive the benefit of it,
at the hand of any court before which he
might have been summoned. A composition
can be in the same manner pleaded; and,
when so pleaded, its legal effect is the same
in the tribunals of the state as in the na-
tional tribunals. If, therefore, this bank-
rupt desired to have the benefit of his com-
position proceedings in ‘the action brought
against him, he should have there set up
such proceedings, and if it was in law suffi-
cient to relieve him as to the debt for which
he is sued, his composition would then have
been given its die effect. Instead of pursii-
ing this course he has allowed judgment to
be taken against him without any objection,
and now asks to be protected therefrom by
the summary order of this court. The pro-
vision in the bankrupt law relied on can be
given effect, without holding that it entitles
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the bankrupt to the interference of this court
under circumstances like those disclosed in
this case. And I am of the opinion that it
does not give the bankrupt the right to ask
at the hands of this court the relief here
sought. A similar conclusion has Dbeen
reached by Judge Blatehford, as I am in-
formed.

The present application must therefore be
dismissed for the reason stated, without
passing upon the question as to the effect of
a resolution of composition upon a cause of
action tainted with fraud.

B

TOQsK_ER (FENWICK v.). See Case No. 4,
735.

Case No. 14,097.
TOOKER et al. v. THOMPSON et al.
[3 McLean, 92.] 1

Circuit Court, D. Michigan. Oct. Term, 1842.
DEPOSITION —PLACE OF TARING—DISTANCE—WHEN

WITNESS TO BE SWORN— CERTIFICATE—RECORD.

1. If in the caption of a deposition the place
where it was taken is stated, it is suflicient.

2. If the person who takes the deposition cer-
tifies that the place is more than a2 hundred
miles from the place of holding court, and that
he does not know of an agent of the plaintiff,
&e., nearer, it is sufficient.

3. The commissioner who took the depositions,
having been appointed by the court, who made
the appointment a matter of record, a copy of
the record, to make it evidence, requires the
certificate of the presiding judge.

[Cited in Bennett v. Bennett, Case No. 1,318.]

[Cited in Hutchins v. Gerrish, 52 N. H. 206.]

4. A witness may be sworn before or after his
‘deposition is reduced to writing.

[This was an action by 'Fooker & Tubbats
against Thompson and others.]

Joy & Porter, for plaintiifs.
Mr. Fraser, for defendants.

The defendants objected to certain deposi-
tions: (1) Because it does not appear that the
depositions were taken one hundred miles
from the place of trial. (2) It does not ap-
pear where the depositions were taken. (3)
It does not appear that the person who took
the depositions was appointed by the court
to take depositions. (4) The witness should
be sworn to testify the whole truth, and be-
fore the facts were stated.

BY THE COURT. By a rule of this court,
all formal objections to depositions are re-
quired to be stated in writing, before the
cause is taken up for trial, or such objections
are considered as waived. The above ob-
jections come within this rule, as formal.—

1 [Reported by Hon. John MclLean, Cirenit
Justice.]

[24 Fed. Cas. page 52]

Bat, if this were not so, the objections, with
one exception, are unsustainable. In his cer-
tificate, the person who took the depositions
states that the witnesses live more than one
hundred miles from the place of holding the
court. This is sufficient. The place is named
in the caption, and that complies with the
statute. Patapsco Ins. Co. v. Southgate, 5
Pet. [30 U. 8.] 604. And it is stated that the
defendants have no agent known to the com-
missioner residing within one hundred miles
of the place of taking the depositions.

The objection as to the authority of the
commissioner, if made in time, must have
been sustained. The certificate of the clerk
of the circuit court where he was appointed is
in due form. The only objection to it is, that
the presiding judge has not certitied that the
attestation is in due form. But this is es-
sential to make the certificate evidence. The
words of the act of congress are, “the records
and judicial proceedings of the courts of any
state, shall be proved or admitted in any other
court within the United States, by the attes-
tation of the clerk, and the seal of the court
annexed, if there be a seal, together with the
certificate of the judge, chief justice or pre-
siding magistrate, as the case may be, that
the said attestation is in due form.” This,
in terms, applies to the state courts; bu