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Law Offices
of
Donald L. Wilkerson

A Law Corporation

900 Fort Street, Suite 810 Telephone: (808) 533-4447
Honolulu, Hawaii 96813 FAX: (808)531-5857

email: don@donwilkerson.com
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Louis M. Kealoa
Chief of Police
801 South Beretania Street
Honolulu, Hawaii 96813
1e; Kirk Fisher Application for Permit to Acquire Firearms
KK-VYH
Cert 7007 2560 0000 9237 5690
Dear Chief,
[fyou are represented by an attorney or Corporation Counsel, please forward this letter to them
immediately.
This letter is in response to Acting Chief Putzulu’s October 1, 2009 letter to my client, Kirk
Fisher, denying his Application for permit to Acquire Firearms, and further ordering him to
- voluntarily surrender or dispose of all firearms and ammunition in his possession. I have enclosed a
copy of this letter for yourreview. This letter also follows numerous telephone calls to your Firearms
Section requesting relief,
Officers Vivian Hee, Jonathan Tandora, and other officers from your Firearms Section
informed me that Mr. Fisher’s Application was denied and he was ordered to surrender his firearms

pursuant to HRS §134-7 because he was convicted ofa crime of violence, Harassment in F C-CR.NO.

97-3233.
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Facts:

On November 5, 1997 Kirk Fisher (Fisher) was 4
violation of HRS 711-1 106(1)(a). Fisher owned fiream
Honolulu Police Department. On December 3, 1997, Fi
placed on 6 months probation. See Judgment attached h
the Judgment signed by Judge Paul Murakami specificall
@ HPD”. The transcripts/audio recordings of the change
available. Additionaiiy’, on November 4, 1998, the Hono
Permitting Return of F irearms, Ammunition, Permits and
hereto as Exhibit “B”. HPD promptly retumed Fisher’s

However, more than ten years later, in the fal] of 2
HPD for a permit to acquire an additional ﬁreaﬁn. HPD rg
deﬁyiﬁg his application, and informed him that pursuant to
firearm ownership or possession.  See October 1, 2009 lef
HPD further instructed Fisher to dispose of his firearms an

Fisher contacted HPD, HPD informed Fisher that h

the instant Harassment matter.

wife, Collette, after she obtained the proper permits.

Law:

HRS 134-7(b) states, “No person who ... has been ¢

committing ... any crime of violence . shall own, possess,

-

& was di

Thereafter, Fisher transfer
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i

rrested on two counts of Harassment in

1s and transferred his firearms to

sher pled guilty t0 both counts and was

Ereio as Exhibit “A”, Paragraph 17 of

y states, “Deft may pick up his weapons

of plea have been destroyed and are not

rable Dan Kochi issued an “Order

Liéense;i; With Conditions. * Attached
ﬁrea}nﬁ.

)09, Fisher submitted an application to
psponded on Octobar' I, 2009 by

HRS 134-7, he was disqualified from“
ter, attached hereto as Exhibit “C”. -
d ammunition within 30 days. Afte’r“

squalified because of his conviction in

red ownership of his firearms to his

bnivicted in this State or elsewhere of

or control any firearm or ammunition
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therefor.” HRS 134-7(b) reads exactly the same now a$ it did in 1997 at the time of the
Defendant’s guilty plea and Judgment, and in 1998 wheh Judge Kochi Ordered the Return of
Firearms.
HRS 134-1 defines “crime of violence” as, ... any offense, as defined in title 37, that
involves injury or threat of injury to the person of anothet.” HRS 134-1, “Crime of violence”,

reads exactly the same now as it did in 1997 and 1998 at the time of Defendant’s guilty plea,

sentence, and Judge Kochi’s Order Permitting Return of Firearms.

“Injury” and “threat of injury” are not eiemenjts of] Harassz}nent. HRS 711-1106
Harassment states, “(1) A person commits the offense of harassment if, with intent to harass,
annoy, or alarm any other person, that person: (a) strikes, shoves, kicks, or otherwise touches
another person in an offensive manner or subjects the othdr per;son to offensive physical contact.”

HRS 711-1106( 1)(2), reads exactly the same now as it did in 1997 and 1998 at the time of

- Defendant’s guilty plea, sentence, and Judge Kochi’s Ordar Permitting Return 6f Firearms.

The Commentary on §711-1106 states, “Subsectioh (1)(a) is a restatement of the

common-law crime of battery, which was committed by any slight touching of another personina

o

manner which is known to be offensive to that person.”

HRS §134-7.3 states, “(a) If any applicant is denied a permit, the chiefs of police of the
perspective counties shall send, by certified mail, a notice setting forth the reasons for the denial
and may require that the applicant voluntarily surrender all firearms and ammunition to the chief
of police where the é.pplicant resides or dispose of all firearms and ammunition. ...”

In United Stares v. Maldonado-Lopez, 517 F.3d 1207 (10th Cir.2008) the Tenth Circuit

2

found that a Colorado Harassment statute was not a crime of violence. Id at 1209. The

Colorado statute is substantially the same as Hawaii’s Harassment statute. Under that statute a
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person commits harassment if “ ‘with intent to harass, apnoy, or alarm another person,’ he

[s]trikes, shoves, kicks, or otherwise touches a person or

subjects him to physical contact’ (Colo.

Rev.Stat. § 18-9-111( 1)(a) (2007)). The Tenth Circuit Held that the statute was broad enough to

cover conduct such as spitting on a person, which involved physical contact but not physical

force, and was therefore not a crime of violence. See Unired States v. Maldonado-Lopez, 517 F.3d

at 1209. Other recent cases from the Tenth Circuit have|reached similar conclusions. See, e.g,

United States v. Zuniga-Soto, 527 F.3d at1121, 1125 (re¢ognizing that Tenth Circuit had recently

deviated from applying the categorical approach as rigorqusly as law required, but holding that a

strict categorical approach was proper and that  ‘intentiopally, knowingly, or recklessly caus[ing]

bodily injury to anether” is not categorically a crime of violence); United States v. Ruiz-

Rodriguez, 494 F.3d 1273, 1277 (10th Cir.2007)(holding

that false imprisonment effected

“Under terrorizing circumstances or under circumstances which expose the person to the risk of

serious bodily injury’  is not categorically a crime of violence). InUS.v. Herrera, 286

Fed.Appx. 546, 553_t (2008, fhe court reasoned that Céleﬁ;

.

ado's harassment statute was broad

enough to cover violent crimes, such as striking a victim, 4nd also non-violent crimes, such as

spitting on a victim, Maldonado-Lopez, 517 F.3d at 1209.

The 2™ Amendment to the U.S. Constitution specif
being necessary to the security of a free State, the right of t

not be infringed.”  Article I, Section 17 of the Hawaii S

ically states, “A well regulated Militia,
he people to keep and bear Arms, shall

tate Constitution states, “A well

regulated militia being necessary to the security of a free state, the right of the people to keep

and bear armssshall not be infringed.”

%
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Application:
Here, Fisher pled guilty to two counts of Harassm
]

violence because injury is not required for conviction.

that Fisher dispose of his firearms is based solely on Fish
HPD'’s demand is in direct violation of our statures and ¢ 0
Demand

Mr. Fisher hereby demands that HPD grant his Ap

and recind its prior order instructing Mr. Fisher to surrend

ey

iled 06/21/12 Page 5 of 9

ent.
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Harassment is not a crime of

HPD’s October 1, 2009 letter demanding

r's 1997 Harassment conviction. Thus,

nstitutions.

plication for Permit to Acquire Firearms

er or dispose of his firearms.

;M/‘;m‘; . 3
et

KIRK,

ALD L. WILKERSON

Attorney for Defendant

C. FISHER
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IN THE FAMILY COURT OF THEFIRST CIRCUIT

STATE OF HAWAL

L

STATE OF HAWAIL'L, } FC-CR Nol 97-31233

: 3
3 QRDER PERMITTING
5 RETURN OF FIREARMS, AMMUNITION,

Vs, 3 PERMITS AND LICENSES, WITH
)
]
)
)

CONDITIONS: EXHIBIT A

KIRK C. FISHER, ‘Order retr;%ming firearms:

Defendant. } Decembeir 3, 1997

ORDER PERMITTING RETURN OF FIREARMS,
AMMUNITION, PERMITS AND LICENSES, WITH CONDITIONS—

Defendant, in the above-entitled action, hawnfg requested that an order issue
permitting the retum of firearms, ammunition, permits and licenses to said party from the
Honolulu Police Department and having stated, waer oath, in Exhibit A that there are no
other court orders m statutory prohibitions presenttyi in effect which prohibit :hf party's

possession of said firearms, ammunition, permits and licenses; and
| do heeaby osily tat this is & full, rus, and corect
?? sopy of tne griginat an tile in this offics pursuact o
Sacton 92-3C. 4 ?t Nevized Statutes.

e PR

L4
2
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Whereas, said party was ordered to surrender all firearms, ammunition, permits and

licenses 1o the Honolulu Police Department pursuant 130 an order issued in the above-
mentioned case and filed on November 20, 1997, anc%z the Court then ordered that
defendant could pick up his firearms at the Honolulu Police Department, pursuant to an
order issued on December 3, 1997; now therefore,
IT IS HEREBY ORDERED that the Honolulu Po gice Department shall return to

i
KIRK_ . FISHER all finxarms and ammumition which were surrendered pursuant to the

above-mentioned court order, provided that the provisions of RS Chapter 134 are

satisfied and that there are no outstanding state of federal restraining orders, prohibitions

under HRS Section 134-7 or the Violence Against Wamen Actof 1994 (18 US.C. Section
2265 et. seq. and section 922(2)(8)), or a conviction of a misdemeanor crime of violence
under 18 U.5.C. section 922(g)(9), or other outstanding federal or state (HRS Sectia 804

-7.1) court orders against defendant which would prohibit defendant's possession or control

of firearms and ammunition. In the event that any pefmits or licenses were revoked, said -

permits or licenses shall be reissued'by the Honolulu Police Department, but only tothe -
extent of the original expiration date of such permits @r licenses.
Y -4 om
DATED: Honolulu, Hawaii

= I

-~

Ll
judge of th{z above-mentioned Court

cc: Honciulu Police Department - Firearms Unit

g (/“‘)
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CITY AND COUNTY OF HONOLULU

301 SOUTH BERETANIA STREET - HONOLULY HAWAL 86813
TELEPHONE: {808} 529-3111 - INTERMET www hoaalulugd org
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Cert 7007 2560 0000 9237 5690
October 1, 2009
Mr. Kirk Caoswell Fisher 7

45-446 Puahauula Road
Kaneohe, Hawaii 96744

Dear Mr. Fisher:

The necessary background checks were conducted to complete your Application for
Permit to Acquire Firearms. The investigation revealed that you are disqualified from
firearms ownership or possession under the provisions of the Hawaii Revised Statutes
(HRS), section 134-7. - :

=

In accordance with section 134-7.3(b), HRS, you have 30 days upon receipt of this letter
to voluntarily surrender to the chief of police or otherwise lawfully dispose of all firearms
and ammunition that you own or possess. Should you fail to do so, the chief of police
will take action to seize them in accordance with thefﬁabave statute. .
Personnel of our Firearms Section are available to assist you. Please do not hesitate to
contact Sergeant Vivian Hee at 529-3528 if you have any questions about your denial.

e

Sincere@y,

PAUL PUTZULU
Acting Chief of Police

o KURT B, KENDRO, Major
Records and ldentification Division

A Y

Serving and Drotecting With\Aloha
4 A




