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UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA

ANTHONY LUCAS, GREGORY H. )} Case No.: 2:08-CV-01792-RCJ-R1J
CASTELLO, LILLIAN MELTON, LEAVON )
R. SMITH, ROBERT A. GREENE on behalf )
of themselves and all others similarly situated, )

Plaintiffs,
V.

BELL TRANS, a Nevada Corporation, Does
1-50, inclusive

Defendants.

N N M N N e N N N N S

PLAINTIFFS’ MOTION TO AMEND AND CERTIFY ORDER FOR
INTERLOCUTORY REVIEW OR, IN THE ALTERNATIVE, MOTION TO
CERTIFY A QUESTION TO THE NEVADA SUPREME COURT

Plaintiffs Anthony Lucas, Gregory H. Castillo, Lillian Melton, Leaven R. Smith,
and Robert A. Greene (hereinafter, “Plaintiffs™), on behalf of themselves and the general
public hereby submit the following Motion to Amend and Certify Order for Interlocutory

Review or, In the Alternative, Motion to Certify Question to the Nevada Supreme Court.
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I BACKGROUND

Plaintiffs” action is brought on behalf of a putative class of limousine drivers who
allege BELL TRANS (“Defendant™) unlawfully failed to pay them for all hours worked in
violation of Nevada Revised Statutes § 608.016, Section 16 of Article 15 of the Constitution
of the State of Nevada, and Section 6 of the Fair Labor Standards Act, 29 U.S.C. § 206, and
unlawfully failed to pay them overtime in violation of Section 7(a)(1) of the Fair Labor
Standards Action, 29 U.S.C. § 207(a)(1), and as a predicate for violation of Nevada state
law under Nevada Revised Statutes § 608.100(1)(b).

In 2006, Nevada’s voters approved State Question 6, amending Nevada’s Constitution
to provide for a new minimum wage law. The amendment was proposed by initiative petition
and approved and ratified by the people in both the 2004 and 2006 General Elections.

Section 16 of Article 15 of the Constitution of Nevada (hereinafter, the “Constitutional
minimum wage law™) became effective on November 28, 2006, increases the minimum
wages for all workers, indexes minimum wages to inflation, and provides an even higher
minimum wage for workers not covered by some sort of health insurance. The constitutional
amendment is self-contained, and has its own enforcement mechanism by private litigation. It
also excludes the following categories of employees from the protection of its minimum wage
provisions:

C.  Asused in this section, “employee™ means any person who is
employed by an employer as defined herein but does not include
an employee who is under eighteen (18) years of age, employed by a
nenprofit organization for after school or summer employment or as a
trainee for a period not longer than ninety (90) days.

Conversely, Nevada Revised Statutes § 608.250(2), enacted prior to the Constitutional
minimum wage law, excludes the following categories of employees from the protection of its
minimum wage provisions:

2. The provisions of subsection 1 do not apply to:

(a)  Casual babysitters.

(b)  Domestic service employees who reside in the household where they
work.

(¢)  Outside salespersons whose earnings are based on commissions.
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()  Taxicab and limousine drivers.
(f)  Severely handicapped persons whose disabilities have diminished their
productive capacity in a specific job [...].

On January 29, 2009, Defendant brought a motion to dismiss inter alia Plaintiffs’ state
claims based on Defendant’s violation of the Constitutional minimum wage law, arguing,
“[T]he Constitutional Amendment is not controlling and the law which must be applied by
the Nevada Labor Commissioner is set forth in [...] NRS 608.250 (minimum wage), as the
exclusions for drivers of taxicabs and limousines from minimum wage [...].” Doc. 4, Motion
to Dismiss Pursuant to FRCP 12(b)(6) and Summary Judgment with Prejudice, p. 3, Ins.
10-14.

Plaintiffs opposed Defendant’s motion to dismiss their state minimum wage claims,
arguing, “A constitutional amendment, ratified subsequent to the enactment of a statute,
is controlling on any point covered in the amendment.” Citing State ex rel. Nevada
Orphan Asylum v. Hallock, 16 Nev. 373, 378 (1882). Doc. 6, Response to Motion to
Dismiss Pursuant to FRCP 12(b)(6) and Summary Judgment with Prejudice (“Response™),

p. 7, Ins. 16-18. Plaintiffs also quoted the Nevada Attorney General’s opinion to the Labor
Commissioner, 05-04 Op. Nev. Att’y. Gen. 7 (Mar. 2, 2005), clarifying the interplay between
the Constitutional minimum wage law and the statutory wage and hours laws, in relevant part,

as follows:

QUESTION TWO [{] Would the passage of the proposed amendment
require the payment of the minimum wage to those types of employees
currently excluded under NRS 608.250(2)7

ANALYSIS [1] As discussed in response to Question One above,
the proposed amendment does not contain any of the exceptions

to coverage currently set forth at NRS 608.250(2). The only
exception under the proposed amendment is for employees

who are "under eighteen (18) years of age, employed by a
nonprofit organization for after school or summer employment

or as a trainee for a period not longer than ninety (90) days."
Proposed Amendment, § 16(C) (defining "employee" for coverage
purposes to exclude certain employees under age eighteen). In
light of this, the exclusions under NRS 608,250 are repugnant

to the proposed amendment, the plain wording of which requires
payment of the minimum wage regardless of whether an employee
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is currently excluded under NRS 608.250(2). Consequently, the
proposed amendment would effect an implied repeal of the
exclusions set forth at NRS 608.250 from minimum wage
coverage.

CONCLUSION TO QUESTION TWO [q] The proposed amendment
would require payment of the new minimum wage to employees who
are currently excluded under NRS 608.250(2) from entitlement to
minimum wages, unless those employees fall outside the amendment's
definition of a protected "employee."

Response, p. 8, Ins. 20-27, through p. 9, Ins. 1-7.

The parties held oral arguments on this matter in a hearing before the Court on

June 15, 2009,
On June 24, 2009, the Court issued its Order dismissing Plaintiffs’ state minimum

wage claims (hereinafter, “June 24, 2009 Order”), finding;

In sum, this Court cannot conclude that there is no other reasonable
construction of the Amendment than that it repealed NRS 608.250,
The Amendment made absolutely no reference to NRS 608.250.
The focus of the Amendment was the actual minimum wage. And
the Amendment’s definition of “employee” is not in conflict with
NRS 608.250°s exceptions, which include limousine drivers. As

a result, this Court holds that the Amendment did not repeal

NRS 608.250 or its exceptions. Because the NWHL expressly
states that it does not apply to taxicab and limousine drivers, the
Limousine Plaintiffs cannot sue for a violation of unpaid minimum
wages under Nevada law. NRS 608.250(e).

II. MOTION TO AMEND AND CERTIFY ORDER FOR INTERLOCUTORY
REVIEW

Pursuant to 28 U.S.C, § 1292(b), Plaintiffs submit the following memorandum of

points and authorities in support of their motion for certification of the Court’s June 24,
2009 Order and for the Court to amend its June 24, 2009 Order to state that the necessary
conditions for interlocutory review under 28 U.S.C. § 1929(b) have been met. As detailed
below, the June 24, 2009 Order meets the criteria for certification pursuant to § 1292(b), and
as a result, the Court should certify the following issue for interlocutory review:

Does Section 16 of Article 15 of the Constitution of the State of Nevada require

payment of the constitutionally mandated minimum wages to employees who
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are currently excluded from entitlement from the statutory minimum wages

under NRS 608.250(2), unless those employees are not within the Constitutional

definition of a protected “employee™ pursuant to Section 16(c) of the Nevada

State Constitution?

A. ARGUMENT

In determining whether certification under 28 U.S.C. § 1292(b) is appropriate, the
district court must consider: (1) whether the order involves a controlling question of law;
(2) whether substantial contrary authority or other grounds for a difference of opinion exist;
and (3) whether an immediate appeal would materially advance the ultimate termination of the
litigation. See, 28 U.S.C. § 1292(b) and In re Cement Antitrust Litigation (MDL No. 296),
673 F.2d 1020, 1026 (9th Cir. 1988).

1. The Order Involves a Controlling Issue of Law

“[A]ll that must be shown in order for a question to be ‘controlling” is that resolution
of the issue on appeal could materially affect the outcome of litigation in the district court.”
In re Cement Antitrust Litigation, supra, 673 F.2d at 1026, citing United States Rubber
Co. v. Wright, 359 F.2d 784, 785 9th Cir. 1966 (not a controiling question of law only if “no
disposition [...] on the merits could materially affect the course of the litigation in the district
court.”). See also, United States v. Woodbury, 263 F.2d 784, 787-88 (9th Cir. 1959) (denying
interlocutory appeal from order to produce documents because “the claim of privilege here
asserted is collateral to the basic issues of this case, and cannot be regarded as presenting a
‘controlling question of law’ as those words are used in the statute.™)

In I re Cement Antitrust Litigation, Plaintiffs sought an interlocutory appeal of a
judge’s recusal order. The Ninth Circuit denied the interlocutory appeal, stating, “[1]t is
difficult for us to think of a question which is more separable from and collateral to the merits
of this lawsuit than is the question of Judge Muecke's recusal decision. [...] Since an appellate
decision that recusal was improper could in no way materially affect the eventual outcome of
the litigation, we cannot view the question as controlling.” Supra, 673 F.2d at 1027. Here,

the issue proposed for certification is neither separable nor collateral to the merits of this
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lawsuit. Plaintiffs are limousine drivers who are and/or were not paid the new minimum
wage created by Section 16 of Article 15 of the Constitution of Nevada. The question — does
Section 16 of Article 15 of the Constitution of Nevada require payment of the new minimum
wage to employees who are currently excluded under NRS 608.250(2) from entitlement to
minimum wages, unless those employees fall outside the definition of a protected “employee”
pursuant to Section 16(C) of the Nevada State Constitution — presents a “controlling issue of
law,” because its resolution on appeal could create standing for Plaintiffs to bring their state
minimum wage claims that has otherwise been denied by the Court’s June 24, 2009 Order.
Any disposition on appeal relating to Plaintiffs’ standing to bring claims under the
Constitutional minimum wage law could materially affect the outcome of the litigation,

2. Other Grounds for a Difference of Opinion Exist

District courts have consistently held that grounds for a difference of opinion under
prong two of the test exist where novel and difficult matters of first impression are presented.
See, Klapper v. Commonwealth Realty Trust, 662 F. Supp. 235 (D. Del. 1987), U.S. v.
Bonnell, F. Supp. 1091 (D. Minn. 1979), and Zenith Radio Corp. v. Matsushita Elec, Indus.
Co., 494 F. Supp. 1190, 1243 (E.D. Pa. 1980). Here, the question presented for certification
raises novel and difficult matters of first impression, as evidenced by the lack of authority in
the Nevada state courts, the United States District Court for the District of Nevada, and the
Ninth Circuit and the conflict of the June 24, 2009 Order with the Nevada State Attorney
General’s opinion in this matter. Please also note that although this issue may seem clear to
the Court, a simple Internet search reveals many legal resource guides, law firms, and even
the Nevada Labor Comumissioner Michael Tanchek in a November 8, 2006 State of Nevada
Department of Business and Industry press release interpret the Section 16(C) as effecting a
repeal of the exceptions in NRS 608.250. See Exhibit “A™ attached hereto. Although this is
a state law issue, its ambiguities potentially will engender increased reliance on alternative
claims for minimum wage violations under 29 U.S.C. § 206 and original federal jurisdiction.
As evidenced by the significant conflict between the Court’s June 24, 2009 Order and a body

of legal authorities upon which the general public will rely within this Circuit, the novel and
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difficult matters of first impression raised by this question create substantial grounds for
differences of opinion within this Circuit within the meaning of 28 U.S.C. § 1292(b).

3 Materially Advance the Ultimate Termination of the Litigation

“Granting leave is appropriate if the order involves a controlling question of law
where there are substantial grounds for difference of opinion and when the appeal is in the
interest of judicial economy because an immediate appeal may materially advance the
ultimate termination of the litigation.” In re Tavers, 202 B.R. 624 (9th Cir. BAP 1996),
citing In re Kashani, 190 B.R. 875, 882 (9th Cir. BAP 1995). As this is a class action and
Plaintiffs are pursuing their federal minimum wage claims under 29 U.S.C, § 206, reversal of
this issue on appeal after final judgment will result in protracted new litigation involving class
certification and notice matters and potentially requiring resolution of duplicative damages
and irregular application of notice rights.

An immediafe appeal in this case would save judicial economy by resolving the key
question of whether Plaintiffs may maintain their state minimum wage claims under the
Constitutional Immmum wage laws and, in turn, whether they may pursue their claims as
a class action. Because the Nevada Constitutional minimum wage rate for workers in this
case who do not have employer-provided health insurance is greater than the federal minimum
wage rate,’ all, or almost all, the workers in this case would be pursuing only the Nevada State
Constitutional minimum wage claims, which would require Rule 23 class certification rather
than an collective action notice under Hoffman-LaRouche Inc. v. Sperling, 493 U.S. 165
(1989) and would not require litigation of the motor carrier act exemption nor the interstate
commerce enterprise coverage issues under the FLSA. If the case was litigated under the
State Constitutional minimum wage, Plaintiffs and Defendant will not have to determine when
a driver worked on an interstate trip or transported passengers on a through ticket as opposed
to when the driver was working locally. Nor would time spent waiting have to be allocated as

incidental to either an exempt trip or a non-exempt trip, and the wage rate for compensation

' The Nevada Statutory minimum wage does not apply to limousine drivers by its own terms.
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for times spent working without pay would be the minimum wage rather than trying to sort
the “regular rate” for every workweek. Essentially, a decision on interlocutory appeal would
end the litigation of Constitutional minimum wage law claims for the hundreds of limousine
drivers who are putative class members in this action, because they lack the sufficient
resources to pursue their claims individually against Defendant, as well as millions of other
Nevada workers.” Additionally, amendment of the June 24, 2009 Order at this point in the
litigation will save judicial time and resources in lieu of Plaintiffs seeking an interlocutory
appeal in the event, for example, the Nevada Supreme Couwrt’s ruling on a motion to certify a
question in another matter pending in this Court should be contradictory to the findings in its
June 24, 2009 Order.

III. MOTION TO CERTIFY A QUESTION TO THE NEVADA SUPREME COURT

Plaintiffs submit the following memorandum of points and authorities in support of
their motion for certification of a question to the Nevada Supreme Court. As detailed
below, the June 24, 2009 Order meets the criteria for certification pursuant to Nevada Rule
of Appellate Procedure 5(a), and such, the Court should certify the following question for
review by the Nevada Supreme Court:

Does Section 16 of Article 15 of the Constitution of the State of Nevada require

payment of the constitutionally mandated minimum wages to employees who

are currently excluded from entitlement from the statutory minimum wages

under NRS 608.250(2), unless those employees are not within the Constitutional

definition of a protected “employee™ pursuant to Section 16(c) of the Nevada

State Constitution?

A, ARGUMENT

Pursuant to Nevada Rule of Appellate Procedure 5(a), a federal court in Nevada may

certify a question to the Nevada Supreme Court when the questions of law are determinative

*There is no question as to whether the Constitutional minimum wage law creates a private right of

action under Section 16(B), only as to whether Plaintiffs lack standing based on the exceptions in
NRS 608.250. Nev. Const. art. 135.
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of the matter pending before the court and there is no clearly controlling precedent in the
decisions of the Nevada Supreme Cowrt,” NRAP 5(a) and Trustees of Const. Ind. and
Laborers Health and Welfare Trust v. Hartford Fire Ins., 482 F.3d 1064, 1065 (9th Cir.
2007). Certified questions of law “may be determinative” of the cause then pending in the
cerﬁfying court, within the meaning NRAP 5(a), if: (1) the answers may be determinative
of part of the federal case, (2) there is no controlling Nevada precedent, and (3) the answer
will help settle important questions of law. Volve Cars of North America, Inc. v. Ricci,
122 Nev. 746, 750-51, 138 P.3d 1161 (2006).

In determining whether to exercise its discretion to certify a question: “[A] federal
court may consider the timing of the certification, and whether certification will achieve
savings to time, money, and resources or promote cooperative judicial federalism. |...]
When a party requests certification for the first time after losing on that issue, the party
must show ‘particularly compelling reasons’ for certifying the question.” Carolina Cas. Ins.
Co. v. McGhan, 572 F, Supp. 2d 1222, 1226 (D. Nev. 2008), citing Complaint of McLinn,
744 F. 2d 677 (9th Cir. 1984).

In Caroline Casualty Insurance Company, defendant brought a motion to certify
questions for the first time relating to the same issues it lost in a motion for summary
judgment. 572 F. Supp. 2d at 1224. The questions involved the “interpretation of particular
clauses in a particular insurance policy.” Id, at 1226. The court denied defendant’s motion to
certify, finding no “compelling” reasons to certify. /d. The court reasoned: “The questions
involved in this action therefore do not have broad application, unlike other questions certified
to the Nevada Supreme Court which involved issues of broader application and greater

"

significance to the state. Id. The court thereafter gave examples of those matters which
would create “compelling” justification, such as “certifying [a] question of whether individual
managers are ‘employers’ under Nev.Rev.Stat. § 608.011 as a question ‘of first impression
[with] significant implications for Nevada’s wage protection law’” as occurred in and quoting

from Boucher v. Shaw, 483 F.3d 613, 616 (Sth Cir. 2007). /.
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Here, Plaintiffs seek to certify a question that is determinative of part of the case, there
is no controlling Nevada precedent, and the answer will help settle important questions of law.
Additionally, the resolution of Plaintiffs’ question has broad application in the state of Nevada
not only to limousine drivers, but to all other categories of employees in the state of Nevada
who simultaneously fall within the minimum wage exceptions under NRS 608.250 and within
the protections of the Constitutional minimum wage law. In addition, the decision of this
court has a collateral impact on literally millions of Nevada workers who are excluded from
the Nevada statutory minimum wages, like sales people, exempt executives, professional and
administrative personnel, but who are not exempt from the State Constitutional minimum
wage under Section 16(C) of Article 15 of the Constitution. These individuals are not a party
to this litigation, but the Court’s order will drastically change their status quo ante should they
wish to be paid the state Statutory minimum or pressure their employer to provide health
insurance in order to lower the minimum wages required.

Finally, the fact that State Question 6, brought by initiative to amend the existing state
minimum wage laws, was overwhelmingly approved 68.7% of the citizens of this state also
evidences the significance of this matter to the state of Nevada. This fact bears careful
consideration in light of the purpose of the initiative * to make sure the workers who are the
backbone of our economy receive fair paychecks that allow them and their families to live
above the poverty line.” See full text of State Question 6 attached hereto as Exhibit “B” at Y 6
of Section 2, “Findings and Purpose.”

Plaintiffs’ question is of significant importance to the state of Nevada, as it “a matter
of first impression with significant implications for Nevada’s wage protection law.” See,
Boucher, 483 F.3d at 616 (“Because this issue represents an issue of first impression and
has significant implications for Nevada’s wage protection law and because we cannot be
certain how the Nevada Supreme Court would resolve this matter, we believe certification of

the question of law to be appropriate.”) As resolution of Plaintiffs’ question will have broad

*Nevada Question 6 (2006 at http://ballotpedia.org/wiki/index.php/Nevada_Question_6_(2006).

10
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application and significant impact in the state of Nevada, the Court has particularly

compelling reasons to certify this question to the Nevada Supreme Court, even at this

stage in the litigation.

IV. CONCLUSION

Based upon the above arguments, Plaintiffs respectfully request the Court approve
their Motion to Amend and Certify Order for Interlocutory Review or, in the alternative, their
Motion to Certify a Question to the Nevada Supreme Court,

Dated this 26™ day of June, 2009. Respectfully submitted:

THIERMAN LAW FIRM
By: /s/Mark R. Thierman

MARK R. THIERMAN
Attorney for Plaintiffs
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State of Nevada
Department of Business & Industry

Director’s Office

555 East Washington Avenue, Suite 4900
Las Vegas, Nevada 89101

Phone (702) 486-2750, Fax {702) 485-2758
www,dbi.state.nv.us

FOR IMMEDIATE RELEASE

NOVEMBER 8, 2006

CONTACT AMANDA PENN, (702) 486-2756
2 PAGES

- Nevada Labor Commissioner announces post-election
minimum wage and overtime changes

LAS VEGAS - With the passage of the Constitutional Amendment changing Nevada’s
minimum wage law, Nevada Labor Commissioner Michael Tanchek announced changes in
requirements for minimum wage and overtime affecting Nevada employers,

“With the new law going into effect on November 28", it is essential to get information
concerning the changes out to employers as soon as possible,” Tanchek said.

The amendment sets up a two-tiered minimum wage system for Nevada, Employer’s who
make a qualified health insurance plan available to their employees can pay a minimum wage of
$5.15 per hour. Employers who don’t make a qualified plan available will have to pay at least
$6.15 per hour. A qualified plan has to provide coverage for the employees and their dependents
and the cost to the employee cannot exceed 10% of the employees gross taxable income.

The amendment increases the number of employees who are entitled to be paid minimum
wage. According to Tanchek, the only exemption allowed under the new amendment is for
employees who are under the age of eighteen who are employed by nonprofit organizations for
after school or summer employment or employed as trainees for a period not longer than 90 days.

Employers who hire employees who were previously exempt under the statutes will need to make
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the necessary payroll adjustments. Domestic service employees, outside salespersons, agricultural
employees, taxicab and limousine drivers, and casual baby sitters will no longer be exempt from
the minimum wage. In addition, the special minimum wage for severely handicapped persons with
certificates issued by the Rehabilitation Division of the Department of Employment, Training and
Rehabilitation was not included among the exemptions.

“While that amendment didn’t set any minimum wage for the after school, summer
employment, or trainee exemption, the federal government does have such a rate and employers
will still need to follow the federal guidelines for those employees,” Tanchek said.

Another significant change resulting from the new amendment is to increase the coverage of
Nevada’s daily overtime requirement. Employee’s who are paid less than one and a half times the
minimum wage must be paid overtime when they work more than eight hours in a workday.

Employees who are offered a qualifying health insurance plan will be entitled to daily overtime
if they make $7.725 or less per hour. However, employees who are not offered a qualifying plan
will have to be paid overtime on a daily basis if their hourly rate is less than $9.225 per hour.

“Now that the minimum wage is set by the pecple under the Constitution rather than the Labor
Commissioner under the statutes, we need to follow the Constitution,” Tanchek said.

For more information, log on to www.leg state.nv,us/NRS/NRS-608.html.

-END-
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we need to follow the Constitution,” Tanchek said.

For more information, log on to www.leg.state.nv.us/NRS/NRS- 608.hml

This article was originally published in the December 20806 edition of the Las vegas Taxicab trade magazine
“Trip Sheet”,

Tags: Commissioner, Repartment of Employment, federal government, health insurance plan, htmi, Labor, law soins, Michae]
Tanchek, minimum wage, minimum wage law, Nevada, Nevadn Labor Commissioner, qualified health insurance plan,
Rehabilitation Division, USD, www.leg.slate.nv.us/NRS/NRS-
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« Cabs in [Las Vegas, What vou need to know!
Barry coming to Las Vegas! »

3 Responses to “Nevada Labor Commissioner press release on Minimum Wage”

7 % 101 DoFollowBlogs Says:
September | 3th, 2008 at 5:39 pm

I've heard some good things about this blog. Remember to balance the pics with the text tho. cheers!

o

¥ Tatiana Says:
September 261h, 2008 at 6:01 am

Scarched for labor lawyer in msn and found your article. very interesting!

Lviladycabbie Says:
September 28th, 2008 ot 10:25 am

It is too bad that the cab companies have not been forced to adhere to this law. It sure seems like they can do whatever they
want to without consequences,

Leave a Reply

Name (required)

Mail (will not be published) (required)

Website

[ Submit Comment -}

Additional comments powered by BackType

Frecheticeecem
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Battom fine
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ATTORNEYS AT LAW

Solutions at Work”

LEGAL ALERT

How The New Minimum Wage Affects
Nevada Employers

n July 1, 2007, rhe Nevada minimum wage will increase ro

$3.30 per hour or $6.33 per hour (depending on whether the

employer provides qualified health insurance benefits). On

July 24, 2007, the federal minimum wage will increase ta $5.85 per hour.

This Alert addresses rhe legal and pracrical issues Nevada

employers need to consider because of these upcoming increases,

including whether you are paying the appropriace minimum wage and
complying with Nevada's daily overtime law,

Nevada’s Minimum Wage Requirements

Nevada's Constitution provides for a
two-tier minimum wage system, Currencly,
Nevada employers must pay employees ar
leasy the tler-1 minimum wage of $5.15 per
hour if they provide qualified health
insurance benefits to the employees.
Employees must be paid ar least the rtier-2
minimum wage of $6.15 per hour if the
employer does nor  provide qualified
benefits. If you need 1w derermine whether
your company is providing the praoper level
of benefits to gualify for tier-1, we can help
answer rhart question.

Nevada's minimum wapge
auromarically increases every July 1 by the
greater of either the increase in the federal
minimum wage or an increase in the cose of
living. The amounr of each year's increase is
announced and published every April 1. If in a given calendar year there
is no federal minimum wage increase, then Nevada's mintmum wage
increases based on the increase in the cost of living (but no more than
3% per year).

On April 1, 2007, the Nevada Labor Commissioner published an
announcement of this years Nevada's minimum wage increases.
Effective July 1, 2007 Nevada employers must pay {under State law)

at least §3.30 per hour for tler-1 employees, and at least $6.33 per
¥

hour for tier-2 employees. You must also provide written notification

of this minimum wage increase to all of your employees.

What Is The Impact Of The Federal Minimum Wage Increase?

Federal law also provides for a minimum wage. It is currently $5.15
per hour, but beginning on July 24, 2007, will increase to $5.85 per hour.
Under the new law, the federal minimum wage will increase again w©
$6.55 per hour on July 24, 2008 and o $7.25 per hour on July 24, 2009,

When both federal and stare law
confer an employee benefir, the employer
must grant the more gencrous benefir.
Therefore, as of July 24, 2007, Nevada
employers should:

. Pay ac least $5.85 per hour w
emplayees who qualify for the
tier-1 minimum wage. (In other
words, pay the more generous
federal minimum wage to tier-|
employees),

Z. Pay at least 56.33 per hour
employees wha qualify for the
tier-2 minimum wage. {In other
wuords, pay the more generous
stare minimum wage 1o rier-2
employees).

Employers may wish w pravide
norice af both increases in the minimum
wage ar rhe same time in order o reduce
the confusion faced by some employees regarding their wages.

Nevada's Daily Overtime Requirement

Nevada's daily overtime law is ane of rhe critical issucs Nevada
employers must review, In Nevada, any employee who earns less than 1
1/2 times the applicable minimum wage must receive overrime far any
hours worked aver 8 in a work day. {This does noc apply ro employees
who agree to work four 10-hour days in a work week, and in cerrain other
situacions.).

www.laborlawyers.com
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How The New Minimum Wage Affects Nevada Employers

This new increase in Nevada’s minimum wage will expand the ponl
of employees who will qualify for daily overtime. You should pay close
attention to those employees previously unaffected by the daily overrime
requirements to cnsure thar each employee receives the praper premium
pay, when required.

The following chart provides guidance on when Nevada employees
must receive daily overrime:

Effective Dare | Pay daily overtime if | Pay daily overrime if

employee receives employee does nor receive
yualified benefits, yualified benefits, and

and earns less than: earns less than:

Current $7.73 per hour $9.23 per hour
July 1, 2007 $7.95 per hour $9.50 per hour
July 24, 2007 $8.78 per hour $9.50 per hour

What Nevada Employers Should Do

As seen from the recent explosion of lirigarion, employees (and
their attorneys) are sensitive ro wage-hour faws. To provect themselves,
Nevada employers should comply with bath federal and Nevada law.
The coming increases in the federal and Nevada minimum wage provide
an excellent opportunity to evaluare campliance with all wage-haur
laws, and implement any necessary changes.

For more information on the items in this Alert, including analysis
of qualified benefits for tier-1 versus tier-2 consideration, and daily
avertime requirements, please contact any attorney in our Las Vegas

office at 702.252.3131 or visic our website at www.laborlawyers.cam.

This Legal Alert provides a quick overview of specific state and fedeval stauues, 1t is not intended 1o be, and should not be considered as,

legal advice for any particular fact situation.

www.laborlawyers.com
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20 November 2006
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Article by Rick D. Roskelley 4

Introduction

On November 7, 2008, the voters of six states passed ballot initiatives to raise the
state minimum wage above the current federal minimum wage of $5.15 an hour.
These states include Arizona, Colorado, Ohio, Missouri, Montana and Nevada. The
Nevada initiative, entitled "Raise the Minimum Wage for Working Nevadans Act,"
was presented as an amendment to the Nevada Constitution and listed on the ballot
as Question 6.

Nevada voters overwhelmingly approved Question 8, by a margin of 69% in favor to
31% opposed. The initiative, previously approved in the election of 2004, was
‘presented to the voters a second time in 2006 in accordance with state law requiring
voters to pass constitutional amendments in two consecutive general elections.
Question 6 amends the Nevada Constitution ta provide a minimum wage that must
be paid by all employers employing employees in this state. The Amendment
effectively sets the Nevada minimum wage at least $1 higher than the federal
minimum wage. The new minimum wage becomes effective November 28, 20086.

In general, the Nevada minimum wage amendment raises the minimum wage from
$5.15 per hour to $6.15 per hour. The Amendment, however, is unique in that it
permits employers who offer employees a qualified health insurance plan to pay a
minimum wage at the former rate of $5.15 per hour. This two-tiered approach, as
well as existing daily overtime requirements, present challenges to proper
application of Nevada's new minimum wage [aws.

Nevada employers now have a very short period to examine their current payroll
practices and determine what changes need to be implemented to assure
compliance with the new minimum wage requirements. To assist in this process, we
have provided the following answers to common guestions regarding the new
minimum wage requirements.

Answers to Common Questions
When does the new minimum wage become effective?

Article 15, section 16 of the Nevada Constitution ("Amendment™}, or the minimum
wage law, becomes effective November 28, 2006.

http://www.mondaq.com/article.asp?articleid=44372&login=true&newsub=1
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Under what circumstances must we pay a minimum wage of $6.15 per hour?

The Amendment establishes a two-tiered minimum wage system for Nevada,
Employers who provide health benefits as defined by the Amendment are reguired to
pay employees a minimum wage of $5.15 per hour. Employers whe do not provide
qualified health benafits must pay a minimum wage of at least $6.15 per hour.

What constitutes health benefits under the Amendment?

To constitute qualifying health benefits, a health plan has to provide coverage for the
employee and the employee's dependents. In addition, the cost to the employee of
participating in the plan offered by the employer cannot exceed 10% of the
employee's gross taxable income.

What if the health plan requires a waiting period before employees are eligible
to receive health insurance?

The Amendment does not specifically address this issue. The Amendment simply
defines "offering health benefits" as making health insurance available to the
employee and the employee's dependents at a total cost to the employee for
premiums of not more than 10% of his or her gross taxable income.

During informal discussions, the office of the Labor Commissioner has expressed
the opinion that employers could pay the minimum wage of $5.15 an hour during a
bona fide waiting period specified in the heaith plan offered employess. It is
important lo stress, however, that the Nevada Labor Commissioner has yet to
provide formal guidance on this subject. Further, as is noted below, the Amendment
creates a private right of action allowing an employee to sue the employer directly in
state court for violation of the Amendment. A court will not be bound by the Labor
Commissioner's interpretations of the Nevada Constitution. Consequently, we urge
caution in determining which minimum wage to pay during introductory or waiting
periods. Cur recommendation for the present is to pay a minimum wage of $6.15 per
hour until such time as the employee is eligible to receive health insurance.

What happens if an employee declines coverage?

This issue is also not specifically addressed in the Amendment. However, the
Amendment requires only that an employer offer health benefits to the employee.
Offering health benefits is defined as making health insurance available to the
employee and the employee's dependents at a total cost to the employee for
premiums of not more than 10% of his or her gross taxable income. Consequently, if
an employer offers an employee health benefits that meet the coverage and the
premium requirements, the employer's obligations should be met. The Labor
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Commissioner has informally confirmed the position that the Amendment requires only that the employer offer qualified health
coverage and that the employee's declining such coverage does not obligate the employer to pay the higher minimum wage.
Once again, an employer should proceed with caution in determining which minimum wage to pay. The employer should
walch for official guidance and clarification on this issue from the Nevada Labor Commissioner.

What if an employee drops befow the required number of working hours to remain eligible for coverage?

Once again, the Amendment does not address this issue. However, if an employee is ineligible to participate in health
benefits of his or her employer, arguably the employer has not "offered” health benefits as required by the Amendment.
Consequently, the best practice would be to monitor employees' eligibility for health benefils and to pay the increased
minimum wage of $56.15 an hour for any work week in which the employee is not eligible for coverage.

If an employer offers the employee the choice hetween two or more health plans, do all of the choices need to meet

the 10% test for the employer to be able pay the $5.15 minimum wage?

Probably not. Although the Amendment does not specifically address this scenarig, the fact that one of the options offered to
the employee meets the requirement that the employee contribution be 10% or less of his or her gross taxable income
appears to be sufficient. The Amendment only requires that the employer offer health benefits to the employee and his or her
dependents at a lotal cost to the employee of 10% or less of his or her gross taxable income. It does not mandate that the
particular olan selected by the emplovee meet the 10% test. The Labor Commissioner has confirmed informallv that it is the

http://www.mondaq.com/article.asp?articleid=44372 & login=true&newsub=1
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bbsitidn- of his office that an e}nblt:‘yéf rﬁay pay the $51 5-_r;1'inirnt_irn-w.régek as Ionigr as one of the choices offered to the
employee meets the 10% test regardless of the actual option selected by the employee. Once again, however, the employer
should watch for official guidance and clarification on this issue from the Nevada Labor Commissioner.

What is the period of time an employer must use to determine the gross taxable income for purposes of determining
If the employer has offered qualified health benefits?

Offering health benefits is defined in the Amendment as making health benefits available to the employee and the employee's
dependents al a total cost to the employee of not more than 10% of his or her gross taxable income. The Amendment does
not discuss the period of time that must be taken into account in delermining if the 10% ceiling has been surpassed. At this
point, we have received no formal guidance from the Labor Commissioner on the issue. Because health premium
contributions are generally made on a pay period basis, the best practice would appear to be to measure the employee
contribution for health benefits against the gross taxable wages for the pay period.

May an employer count tips or gratuitiaes toward payment of the minimum wage?

No. The amendment specifically provides that tips and gratuities received by employees cannot be credited or offset against
the minimum wage.

May an employer count commissions and similar compensation toward payment of the minimum wage?

Yes. Nevada law defines wages to include commissions owed the employee. It also defines wages as any amount that an
employer agrees to pay an employee for the time the employee has worked, computed in proportion to time. To the exlent
employee compensation is a commission or is paid for time worked, it may be credited toward payment of the minimum wage.

What effect does the amendment have on daily overtime under Nevada law?

The effect of the Amendment on daily overtime is not certain at this paint as the Labor Commissioner and the Attorney
General have taken differing positions on the issue.

The Labor Commissioner has publicly taken the position that employees who are offered qualifying health benefits will be
entitled to daily overtime if they make $7.725 or less per hour. He has also stated the employees who are not offered a
qualifying plan must be paid overtime on a daily basis if their hourly rate is less than $9.225 per hour.

That advice, however, conflicts with an official Opinion of the Mevada Attorney General issued March 2, 2005. The Nevada
overtime law is found in Nevada Revised Statutes (NRS) section 608.018. Currently, Nevada imposes an overtime obligation
for more than 8 hours work in a day for an employee whose regular wage rate is less than 1 1/2 times the minimum rate
prescribed pursuant to NRS section 608.250. The minimum wage set in NRS section 608,250 is the same as the federal
minimum wage, currently $5.15 an hour. in his March 2, 2005 opinion, the Attorney General concluded that the passage of
Question 8 would not effect the triggering of or exemption from daily overtime under Nevada law. He concluded that
employees who make al least 1 1/2 times the minimum rate set pursuant to NRS section 808,250 (which mirrors the federal
minimurm) would continue to be exempt from daily overtime in Nevada. This would mean that daily overtime would not be
reguired for employees making at least $7.73 an hour.

~Are certain employees exempt from the new minimum wage law?

The Amendment increases the number of employees who are entitled to be paid minimum wage. The only exemption allowed
under the new Amendment is for employees who are under the age of eighteen and are employed by nonprofit organizations
for after-school or summer employment or employed as trainees for a period not longer than 90 days.

No other employees qualify for the exemption. This will make it necessary for Nevada employers to track the hours of a much
broader number of employees, including salaried employees who are exempt from overtime but not the new minimum wage.

Employers that have employees who were previously exempt from the minimum wage will need to make the necessary
payroll adjustments. Domestic service employees, outside salespersons, agricultural employees, taxicab and limousine
drivers, and casual baby sitters will no longer be exempt from the minimum wage. In addition, the special minimum wage for
severely handicapped persons with ceriificates issued by the Rehabilitation Division of the Department of Employment,
Training and Rehabilitation are not included amang the exemptions identified in the Amendment.

Are there automatic increases buiit into the minimum wage?

hitp://www.mondaq.com/article.asp?articleid=44372&login=true&newsub=1 6/25/2009
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Yes. The Amendment provides that the minimum wage will automatically be adjusted by the amount of increases in the
federal minimum wage over $5.15 per hour, or, if greater, by the cumulative increase in the cost of fiving. The cost of living
increase is to be measured hy the percentage increase as of December 31 in any year over the level as of Dacember 31,
2004 of the Consumer Price Index (All Urban Consumers, U.S. City Average) as published by the Bureau of Labor Statistics,
U.S. Depariment of Labor or the successor index or federal agency. No CP| adjustment for any one-year period may be
greater than 3%.

How can we find out about subsequent increases to the minimum wage?

The Governor or a State agency designated by the Governor will publish a bulletin by April 1 of each year announcing the
adjusted rates, which shall take effect the following July 1. This bulletin will be made available to all employers and to any
other person wha has filed with the Governor or the designaled agency a request to receive the bulletin, but lack of notice
shall not excuse noncompliance with this section.

Are we required to provide employees notice of increases to the minimum wage?

Yes. Employers must provide written notification of the rate adjustments to each employee and make the necessary payroll
adjustments by July 1 foliowing the publication of the bulletin.

May an employee agree to earn less than the minimum wage?

No. The Amendment may not be waived by agreement between an individual employee and employer. The only exception to
this rule is in the case of a bona fide collective bargaining agreement, but only if the waiver is explicitly set forth in the
agreement in clear and unambiguous terms. Unilateral implementation of terms and conditions of employment by either party

to a collective bargaining relationship shall not constitute, or be permitted, as a waiver of all or any part of the provisions of
the Amendment,

The non-waiver provision of the Amendment will also make it more difficult to informally resoive disputes with employee over
payment of the minimum wage. Because an employee cannot waive his or her rights, a settlement agreement and release
may not be binding on the employee.

What protections are offered to employees that complain about non-compliance with the Amendment?

The Amendment prohibits employers from discharging, reducing the compensation of or otherwise discriminating against any
employee for using any civil remedies to enforce his or her rights under the Amendment. An employee claiming violation of
the Amendment may bring an action against his or her employer in the courts of this State to enforce the provisions of the
Amendment. An employee successfully prosecuting a suit under the Amendment is entitied to all remedies available under
the law or in equity appropriate to remedy any violation, including but not limited to back pay, damages, reinstaterment or
injunctive relief. An employee who prevails in any action to enforce his or her rights under the Amendment shall be awarded
his or her reasonable attorney's fees and costs,

Conclusion

The Amendment and interpretation of the new minimum wage requirements raise numerous questions, many of which will
need to be resolved by the implementation of new regulations or statutes and maybe even resort to the courts,

Itis currently anticipated that the Legislative Counsel will issue an opinion regarding the interaction of the Amendment and
existing minimum wage and overtime statutes. [t is also anticipated that the Labor Commissioner will issue formal guidance
and regulations on implementation of the minimum wage. Until that happens, employers in Nevada will need lo proceed with
caution and carefully consider their course of action in complying with the Amendment,

All employers, however, should take the following steps to ensure compliance with the minimum wage:

1. Conduct an audit of all hourly employees to ascertain any potential issues of non-compliance wilh the two-tiered
minimum wage. Employees who earn less than $6.15 an hour should either have their pay raised to $6.15 an hour, or
they must be provided with health insurance that meets the minimum coverage and cost requirements.

2. Review the salaries and hours worked of all salaried employees considered exempt under the Fair Labor Standards
Act to determine if any arguably make less than the new minimum wage during any workweek. Remamber, salaried
exempt employees are not exempt from the new minimum wage.
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3. Review the methods of tracking hours of all employees to ascertain that all hours worked are properly accounted for.

4. |mplement, where necessary, procedures for tracking the hours worked of salaried employees. Remember, salaried
exempt employses are not exempt from the new minimum wage. The employer will be required to demonstrate

compliance with minimum wage requirements for even the traditionally exempt employees. Time records is one way
to do this.
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Labor and Employment Update :
Nevada Minimum Wage

By Christopher H. Byrd

On Tuesday, November 7, 2006, Nevada voters approved a constitutional
amendment that raised Nevada's minimum wage, Effective November 28, 2006, the
minimum wage will be increased from $5.15 per hour to $6.15 per hour for employers
that do not provide a qualified health insurance plan. Employers that provide a
qualified health insurance plan can continue to pay the $5.15 hourly rate.

A qualified health insurance plan is defined as one where employees and their
dependents are covered at a cost to the employee that does not exceed 10 percent
of the employee’s gross taxable income. For example, health insurance for an
employee who makes $20,000 per year must cost less than $2,000,

This minimum wage amendment effectively sets up a two-tiered minimum wage
system in Nevada - one minimum wage rate for employers that provide health
insurance and a higher minimum wage for those that do not.

Besides the exemption for employers who provide health insurance coverage, the
only other exemption from the minimum wage requirement is for workers under the
age of 18 who are emplayed by a nonprofit organization for the summer or after
school, or employed as trainees for less than 90 days. Domestic service erployees,
outside salespersons, agricultural workers, taxicab and limousine drivers, casual
baby-sitters and severely handicapped persons with state employment cerfificates
are no longer exempt from the minimum wage law.

By approving the increase in the minimum wage, Nevada voters also increased a
change in overtime payment obligations for Nevada employers. Nevada requires
payment of daily overtime for hours worked over eight in a workday, Thus, when the
minimum was $5,15 per hour, all employers were required to pay at least $7.73 per
hour ($5.15 x 1.5} for all hours werked over eight in a workday. Effective November
28, 2008, the new dally overtime threshold is $9.23 per hour ($6.15 x 1.5) for
employers who must pay the increased minimum wage rate. For those employers
providing qualifying health insurance plans, $7.73 remains the hourly threshold for
daily overtime.

Christopher H, Byrd foctises his practice in the areas of construction litigation, real estate and commercial
fitigation. Mr. Byrd eamned his B.A., magna cum laude (1973) and his J.D. (1976} from The Unjversily of
Notre Dame.,

Christopher H. Byrd
Director
 702.692.8002
chyrd@fclaw.com
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On November 7, 2006, the voters af s Ix states passed ball ot initiatives fo ralse the stata ']n;m mr:;.;:; ons and.ryles
minimum wage above the current federal m Inimum wage of $5.15 an hour. These stales Reagulatary compliance
include Arzona, Colorada, Ohio, Missour, Montana and N evada, The Nevada Initiative, Wagas
entitled "Ralse the M Inimum Wage for Werking Nevadans Act"” was presented as an Laws, requistions and rules
amendment to the Nevada Constitution and listed on the bal lof as Question 6. Minimum wags
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Nevada voters overwhelmingly approved Question 8, by a margin of 68% In favor to 31%
oppused. The initiat ive, previously approved In the election of 20 04, was presented to the
voters a second {ime in 2006 in accordanpce wilh state law requiring voters 1o pass
constitutional amendments in two consecutive general elections. Question & amends the
Nevada Constituti on o provide a m inimum wage that must be paid by all employers
employing employees in this state, The Am endment effectively sats the Nevada m inimum
wage at least §1 higher than the federal m inimum wage. The new minimum wage becomes
effective Novem ber 28, 2006.

k ity
TART SAVING
LR R

Wonage

In general, the Nevada minimum wage amendment raises the minimum wage from 55.15

per hour to $6.15 per hour. The Am endment, however, is unique in that it perm its

employers wha offer em ploy ees a gualified heal th insurance plan to pay a minimum waga .

at the former rate of $5.15 per hour., This two-tiered approach, as well as existing dal ly Related Articles

overtime requirements, present challenges to proper applicalion of Nevada's new minimum

wage |aws, ange in Minjmu ans Rale Jeopardizes the Exampt
Stalug of Thousands of Michigan Employess.

Nevada em ployers now have a very short pericd to examine thelr current payroli practices

and delermine what changes need fo be im plemented 1o assure c ompliance with the new %&W
minlmum wage requirem ents, To ass|st in this process, we have provided the following {18 pav of some Qreaon workers]

answers {0 common questions regarding the new minimum wage requirements.

Chicega's Livinn Wage Ordinance; A Sion of What js to

Answers to Commen Questions Come?{Chicagc City Council
N usiratfan Fair Pay Commission Delarmination. (minimum
When does {he new minimum wape become effective? waga ragulations)
Article 15, section 16 of the M evada Constitution ("Amendment"), or the minimum wage inimum wage: the wedae lssus of 20062FW FOCUS;
law, becomes effective November 28, 2006, GOVERNMENT RELATIONS
New (thio Statutes Regarding the Minimum-Waage

Under what circumstances must we pay a minimum wage of $6.15 per hour? Amendment and insurance Parity (or Manial linasses,

o . .
The Amendment establishes a two-flered minimum wage system for Nevada. Employers States teke the laad an minimum wage {STATESTATS}
who provide heal th benefits as defined by the Amendment are required io pay employees a crepsa |n The Fedaral Mi o

minimum wage of §5.15 per hour. E mployers who do not provide quali fied health benefits ; " . .

must pay a minimum wage of al least §6,15 per hour. ew Faderal Minimym Waag & Posting Bequirenent
lian Fair Pa ission Dacisio iaf article

What constilutes heal th benefils under the Am endment?

To constitule qualifying heal th benefits, a healt h plan has to provide coverage for the

employee and the em ployes's dependents . In addilion, the cost to the em ployee of

parlicipating in the plan otfered by the employer cannol exceaed 10% of the em ployee's
gross taxable income.

Whal if the health plan requires a wailing period before em playees are eligible te recelve
health insurance?
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The Amendment does nol specifically address (his issue. The Amendment simply defines
"offering health benefits" as m aking health insurance e available lo the emplayee and the
employee's dependents at a total cost to (he employee for premiums of not more than 10%
of his or her gross taxable incom e,

Buring Inform al discussions, the pifice of the Labor C ommissioner has expressed the
apinion that em ployers could pay the minimum wage of $5.15 an hour during 2 bona

fide wailting period specified in the hesalth plan offered em ployees. It is important o stress,
however, that the Nevada Labor C ommissianer has yet to provide formal guidance en this
subject. Further, as i s noted below, the A mendment creates a private right of action
allowing an employee to sue the employer directly in state court for violation of the
Amendment. A court will not be bound by the Labor C ommissianer's interpretations of the
Nevada Constituti on, Consequenily, we urge caution in determ ining which minimum wage
io pay during introductory or waiting periods . Qur recom mendation far the present s to pay
a minimum wage of $6.15 per hour until 5 uch time as the employee Is eligible to receive
health Insurance,

What happens if an employee declines coverage?

This Issue Is also not specificatly addressed in the Am endment. Hawever, the Amendment
requires only that an emplayer offer health benefils lo the employee. Offering health
benefits is defined as making haalth Ins urance available fo the employee and the
employee's dependents at a tota) cost to the employee for premiums of not more than 10%
of his or her gross taxable intoem e. Consequently, if an employer offers an employee health
benefits that meet the coverage and the prem ium requitemenls, the employer's obligations
should be met. The Labar Com misstoner has inform ally confirmed the position that the
Amendment requires only that the employer offer qualified health coverage and that the
employee's declining such coverage does not obligate the employer fo pay the higher
minimum wage, Onee again, an employer should proceed with caulion in determining which
minimuem wage to pay. The employer should watch for effici al guidance ant e larification on
ihis iss ue from the Nevada Labar Commissioner.

What if an employee drops below he required num ber of working hours 1o remain eligible
for coverage?

Once again, the Am endment does not address this issue. However, if an employes is
Ingliible to participate In health benefits of hi s or her em ployer, arguably the employer has
net *offered” health benefits as required by the Amendment. Consequentiy , the best
practice would be {8 m onitor emplayees' eligibility for health benefits and to pay the
increased minimum wage of $6.15 an hour for any work week In which the em ployee is not
efigible for coverage.

if an employer offers the em ployee the choice between two or mora health plans, do all of
ihe choices need to meet the 10% test for the em ployer o be able pay the $5.15 minimum
wage?

Probably nat. Allhough the Amendment does not specifically address this scenario, the fact
that ane of the options offered to the employee meels the requirement that the em ployee
coniribution be 10% or less of his or her gross taxahle Income appears to be suffic ient, The
Amendment only requires that the em ployer offer health benefits to the employee and his ar
her dependents at a otal cost lo the employee of 10% or less af his or her gross taxabls
Incame. |t does not mandate that the particul ar plan selected by the emptayee meet the
10% test. The Labor C ommissioner has confirmed informally that it is the position of his
office that an em ployer may pay the 55.15 minimum wage as Iong 45 one of the cholces
offered to the emplnyee meels the 10% test regardless of the actual option s elected by the
employee. Once again, however, the em ployer should waich far afficial guidance and
clarification on this i ssue fram the Nevada Labor C ommilssioner.

What is the period of tim e an employer must use to determine the gross ta xable income for
purposas of delermining |f the employer has offered qualified heal th benefits?

Oftering health benefits is defined in the Am endmenl as making health benefits available to
{he employee and the em playee's depandenis at a tola! cost to the employee of not more
{han 10% of his or her grass taxable incom e, The Amendment does not discuss the period
of time that must be taken into account in delermining if the 10% celling has been
surpassed. Al this point, we have recelved no form al guidance from the Labor
Commissioner un the is sue, Because health prem ium contributions are generally made on
a pay period basis, the best practice would appear to be to measure the em ployee
contribution for health benefl Is against the gross {axable wages for the pay period.

May an employer count tips or gratuities toward payment of the minimum wage?

No. The amendment specifically provides that tips and gratulfies recelved by employees
cannat be credited ar vffs et against the minimum wage.

May an employer count eammissions and similar compensation toward pay ment of the
minlmum wage?

Yes, Nevada law defines wages to include com missions cwed the employee. It also defines
wages as any amount that ap em player agrees to pay an employee for the time the
emplayee has worked, camputed In properiion jo time, To the extent em ployee
compensalion is a commlssion or is paid for time worked, it may be credited towar d
payment of the minimum wage,

What effect does the amendment have on daily overtime under Nevada law 7

The effect of the Amendment on daily overtime is not certain at this point as the Labor
Coammissioner and the Atlorney General have faken differing pos itions on Lhe issue.
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The Labor Com missioner has publicly taken the position t hat employees who are offered
qualifying health benefils will be entitled to dail y overtime if they make $7.725 or less per
hour. He has als o staled the em ployees who are not effered a qualifying plan must be paid
overtime on a dally basis if their hourly rate is less than $9.225 per hour.

That advice, however, confli cts with an official Opinion of the Mevada Attomey General
issued March 2, 2005, The N evada overtime law Is found in Nevada Revised

Statutes (NRS) section 608,018, Curr enlly, Nevada imposes an overtime abligation for
more than 8 hours work in a day for an employee whose regular wage rate Is les s than 1
142 times the minimum rate prescribed pursuant to NRS section 608,250, The m inimum
wage sat in NRS section 08,250 15 lhe same as the federal minimum wage, curently
$5.15 an hour. In his March 2, 2005 opinion, the Attorney Genesal concluded thal the
passage of Quesiion 8 would not effect the triggering of or exemption from daily oveniime
under Nevada law, H e concluded that em ployees wha make at least 1 /2 times the
minimum rate set pursuant lo NRS seclion §08.250 {which m irrors the federal minimum)
would continue {o be ex empt from daily ovartime in Nevada, This would mean that daily
overtime would not be requived for em ployees making at least 57,73 an hour.

o’

Are certain em ployees exempt from the new minimum wape law 7

The Amendmenl increases the num ber of emplayees who are entitlad to be pai d minimum
wage, The only exemption allowed under the new A mendment is for employees wha are
under the age of eighleen and are em ployed by nonprofit srganiz ations for after-schoo) or
summer employment or employed as irainees for a period not langer than 90 day s.

No other em ployees qualify far the exemption, This will make i necessary for Navada
emplayers {o track the haurs of a much broader num ber of em pleyees, including salarled
emplayees who are ex empt from overtime but not the new minimum wage.

Employers ihal have em ployees wha w ere previously exempt fram the minimum wage will
need to make the necessary payroll adjustments. Domestic service employ ees, outside
salespersons, agricultural em ployees, taxicab and [l mousine drivers, and casual baby
sitters will no longer be exempt from the minlmum wage. In addition, the special minimum
wage for severel y handicapped perscns wilh cerificates Issued by the

Rehablllation Division of the Deparim ent of Emgleyment, Training and R ehabilitation are
not included am ong the exemptions Identifisd In the Amandment.

Are lhere autom atic increases bullt into the minimum wage?

Yes. The Amendment pravides that the minimum wage will automatically be adjusted by
the amount of Increases in the federal mInimum wage over 55,15 per hour, or, if grealer, by
the eumulative Increase In the cost of living. The ¢ast of living Increase Is to be measured
by the percentaga inc rease as of Decem ber 31 in any year over the level as of December
31, 2004 of the C onsumer Price Index {All Urban Censumers, U.S. City Average) as
published by the Bureau of Labor Stafistle s, U.S. Department of Labor or the suecessar
index or federal agency . No CP| adjustment for any one-year period m ay he grealer than
3%,

How can we find aut about subsequent T ncreases to the m Inimum wagae?

The Governor or a 5 tate agency designated by the Govemnor will publish a bulletin by April
1 of each year announci ng the adjusted rates, which s hall take effect the foffawing July 1.
This bulletin will be made avallable to all em ployers and fo any other person who has filed
with the Governor or the designated agency a request {o recelv e the bulletin, butlack of
notice shall not excuse popcompllance with this section.

Are we raquired to provide employees notice of increases to the minimum wage?

Yes, Employers must provide written notification of the rale ad) ustments to each employee
and make the necessary payroll adjusiments by July 1 following the publication of the
bulletin,

May an employee agree to earn less than the m Inimum wage?

No. The Amendment may not be waived by agreemen between an individual employee
and employer. The anly exception to this rule is in the case of a bo na fide collective
bargaining agreement, but only if the waiver |s explicilly set farth in the agreem ent in clear
and unam biguows term s. Unitateral implementation of terms and condilions, af
employment by either parly to a collective bargaining, relationship s hall not cans titute, or be
permitted, as a waiver of all o r any part of the provisions of the Amendment,

The non-waiver provision of the Am endment will al so make il more difficult to informally
resclve dis putes with employee over payment of the minimum wape. Because an employee
cannot waive hls or her rights, a s etilement agreem enl and release may not ba binding on
the employee,

Whal proteclions are affered lo em ployees that com plain about non-compliance with the
Amendment?

The Amendment prohibits employers from discharging, reducing the com pensation of or
otherwise discriminating against any employee for using any cvil remedies {o enferee his or
her rights under the Amendment. An employee claiming violation of the Am endment may
bring an action agains t his or her em ployer in the courls of thi s State fo enforee the
provisions of the Amendment. An employee successhlly prosecuting a sult under the
Amendment |s entilled to all remedies available under the ] aw or in equity appropriate to
remedy any violation, including but not li mited to back pay, damages, [einstatement or
[njunctive relief. An employee who prevalls in any action {0 enfars e his or her rights under
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the Amendment shall be awarded his or her reasonable aftorney's fees and cosls.
Canclusion

The Amendment and Interpretation of the new minimum wage requirem enls ralse
numerous questions, many of which will need to be resol ved by lhe implementation of naw
regulations or statutes and maybe even resart 1o the courts,

Itis currently anticipated that the Legislative Counsel will issue an apinion regarding the
Interaction of the Am endment and existing m Inimum wage and overtim e statutes. it is also
anticipated that the Labor Commisslaner will issue formal guldance and regulations on
implementation of the minimum wage. Unlil that happens, em ployers in Nevada will need to
proceed with caution and carefull y conslder thelr course of action in complying with the
Amendment,

All employers, however, should take the following steps to ensure com pliance with the
minimum wage:

Conduct an audit of all hourly employees {0 asceraln any polential issues of non-
compliance with the two-fiered minimum wage, Employees who eam less than $6.15 an
hour shauld gither have thel r pay ralsed to $6.15 an hour, or they must be provided with
health insurance that meels the minimum coverage and cost requirem ents,

Review the salari #s and howrs worked of all salaried employees consitlered exem pt under
the Falr Labor Standards Act to determine if any arguahly make fess than the new minimum
wage during any workweek, Remember, salaried exempl employess are not ex empt from
the new minimum wagse.

Review the methods of tracking haurs of all employees ta ascertain that all hours wor ked
are properly accounted far,

Implement, where necessary, procedures for {racking the hours work ed of safarled
employeas. Remember, salaried exempt employees are not exempt from the new minimum
wage. The em ployer will be required to demonstrate com pliance with m inimum wage
requirementis for even the traditi onally exempt employees. Time records is ane way to do
this.

Review y aur compliance decisions with and respons es to the new minimum wage with your
labor counss,

The content of this article Is intended to provide a general gui de 1o the subjeci matter.
Speciallst advice shoutd be sought about y our specific circumstances,
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EXHIBIT B



Case 2:08-cv-01792-GMN-NJK Document 30 Filed 06/26/09 Page 32 of 34

STATE QUESTION NO. 6
Amendment te the Nevada Constitution

FULL TEXT OF THE MEASURE
RAISE THE MINIMUM WAGE FOR WORKING NEVADANS

EXPLANATION — Maltter in bofded ifafics is new; malter between brackels |omilled materinl| is material to be
omitted,

THE PEOPLE OF THE STATE OF NEVADA DO ENACT AS FOLLOWS:

Section 1. Title.

This Measure shall be know and may be cited as “The Raise the Minimum Wage for
Working Nevadans Act.”

Section 2. Findings and Purpose

The people of the State of Nevada hereby make the following findings and declare their
purpose in enacting this Act is as follows:

1. No full-time worker should live in poverty in our state.

2, Raising the minimum wage is the best way to fight poverty. By raising
the minimum wage form $5.15 an hour to $6.15 an hour, a full-time
worker will earn an additional $2,000 in wages. That’s enough to make a
big difference in the lives of low-income workers to move many families
out of poverty,

3. For low —wage workers, a disproportionate amount of their income goes
toward cost of living expenses. Living expenses such as housing,
healthcare, and food have far outpaced wage levels for Nevada’s working
families.

4, In our state, 6 out of 10 minimum wage earners are women. Moreover 25
percent of all minimum wage earners are single mothers, many of whom
work full-time,

5. At $5.15 an hour, minimum wage workers in Nevada make less money
than they would on welfare. When people choose work over welfare, they
become productive members of society and the burden on Nevada
taxpayers is reduced,

6. Raising the minimum wage from $5.15 an hour to $6.15 an hour affirms
Nevadan’s beliefs that we value work, especially the difficult jobs
performed by hotel maids, childcare workers, and nursing home
employees. We need to make sure the workers who are the backbone of
our economy receive fair paychecks that allow them and their families to
live above the poverty line.
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Section 3.

Article 15 of the Constitution of the State of Nevada is hereby amended by adding thereto
a new section to read as follows:

Sec, 16, Payment of minimum compensation to employees.

A. Each employer shall pay a wage to each employee of not less than the
hourly rates set forth in this section. The rate shall be five doflars and
fifteen cents (83.15) per hour worked, if the employer provides health
benefits as described herein, or six dollars and fifteen cents (86.15) per hour
if the employer does not provide such benefits. Offering health benefits
within the meaning of this section shall consist of making health insurance
available to the employee for the employee and the employee’s dependents at
a total cost to the emplaoyee for premiums of not more than 10 percent of the
employee’s gross taxable income from the employer. These rates of wages
shall be adjusted by the amount of increases in the federal minimum wage
over 85.15 per hour, or, if greater, by the cumulative increase in the cost of
fiving. The cast of living increase shall be measured by the percentage
increase as of December 31 in any year over the level as of December 31,
2004 of the Consumer Price Index (ANl Urban Consumers, U.S. City
Average) as published by the Bureau of Labor Statistics, U.S. Department of
Labor or the successor index or federal agency. No CPI adjustment for any
one-year period may be greater than 3%. The Governor or the State agency
designated by the Governor shall publish a bulletin by April 1 of each year
announcing the adjusted rates, which shall take effect the following July 1.
Such bulletin will be made available to all employers and to any other
person who has filed with the Governor or the designaited agency a request
to receive such notice but luck of notice shall not excuse noncompliance
with this section. An emplayer shall provide written notification of the rate
adjustments to each of its employees and make the necessary payroll
adjustments by July 1 following the publication of the bulletin. Tips or
gratuities received by empluoyees shall not be credited as being any part of or
offset against the wage rates required by this section.

B. The provisions of this section may not be waived by agreement between an
individual employee and an employer. All of the provisions of this section,
or any part hereof, may be waived in a bona fide collective bargaining
agreement, but only if the waiver is explicitly set forth in such agreement in
clear and unambiguous terms. Unilateral implementation of terms and
conditions of emplayment by either party to a collective bargaining
relationship shall not constitute, or be permitted, as a waiver of all or any
part of the provisions of this section. An employer shall not discharge,
reduce the compensation of or otherwise discriminate against any employee
Jor using any civil remedies to enforce this section or otherwise asserting his
or her rights under this section. An employee claiming violation of this
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section may bring an action against his or her employer in the couris of this
State to enforce the provisions of this section and shall be entitled to all
remedies available under the law or in equity appropriate to remedy any
violation of this section, including but not limited fo back pay, damages,
reinstatement or injunctive relief. An employee who prevails in any action
to enforce this section shall be awarded his or her reasonable attorney’s fees
and costs.

C. As used in this section, “employee” means any person who is employed by
an employer as defined herein but does not include an employee who is
under eighteen (18) years of age, employed by a nonprofit organization for
after school or summer employment or as a trainee for a period not longer
than ninety (90) days. “Employer” means any individual, proprietorship,
partnership, joint vemture, corporation, limited liability company, trust,
association, or ofher entity that may employ individuals or enter into
contracts of employment.

D. If any provision of this section is declared illegal, invalid or inoperative, in
whole or in part, by the final decision of any court of competent jurisdiction,
the remaining provisions and all portions not declared illegal, invalid or
inoperative shall remain in full force or effect, and no such determination
shall invalidate the remaining sections or portions of the sections of this
section.



