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Supreme Court Docket No. 08-1592

Dear Judge Spatt:

I 'am the pro se Plaintiff in the above-captioned case, '%_’%;“which I have sought declaratory
judgment on the question of the constitutionality of certain p isions of the New York Penal
Law only to the extent that those statutes define as a crime the;if?i%;imple possession of nunchaku (a
martial-arts weapon) in one’s own home. I write to update thg Court as to the status of the case
and to move informally for leave to file a second amended céf;mplaint superseding the earlier
pleadings.

After the Second Circuit’s decision in Maloney v. C; ; 0, 554 F.3d 56 (2d Cir. 2009)
(per curiam), which had affirmed this Court’s dismissal of the complaint, I petitioned the
Supreme Court for a writ of certiorari. The Supreme Court granted the writ of certiorari (sub
nom. Maloney v. Rice), vacated the Second Circuit’s decision, and remanded the case for
further consideration in light of McDonald v. Chicago, 561 QS ___ (June 28, 2010), which
held that the Second Amendment is incorporated as against t& states, building upon the
Supreme Court’s earlier decision in District of Columbia v. ééller, 554U. S. ___ (2008),
which in turn had held that the Second Amendment guarante@ an individual right. This past
Friday, August 13, the Second Circuit vacated the judgment Qf this Court in this case and
remanded it for further proceedings consistent with those Supteme Court decisions.

This case was initiated on February 18, 2003, before %e case that was subsequently
decided as District of Columbia v. Heller had even begun amore than five years before that
Supreme Court opinion issued. In Heller, the Supreme Co set forth the definition of an
“arm” for Second Amendment purposes and discussed other @‘iteria regarding the types of
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“arms” covered by the Second Amendment’s guarantee.

Because an issue that will almost certainly be before ghis Court on remand is whether
the nunchaku qualifies as an “arm” protected by the SecondiAmendment’s guarantee, and,
separately and additionally, because of the briefing submitted by opposing counsel before this
Court, the Second Circuit, and the Supreme Court, I believe it necessary and proper at this
juncture to revise the complaint to make additional allegati (and also to delete some, see
infra). As one example among several, there is no allegati‘f:' { in the current amended
complaint (which was filed on September 3, 2005, nearly ¢ years before the Supreme
Court handed down Heller) to the effect that the nunchaku i “in common use among law-
abiding citizens” (which it certainly was in New York befofﬁ the 1974 ban). This was an

element mentioned in Heller.

Additionally, my second amended complaint would, among other things, delete all
allegations as against the state defendants (Attorney GenerakCuomo and Governor Paterson),
revise the caption accordingly, and delete all allegations bagd on my First Amendment theory,
which were dismissed by this Court. As with this Court’s dismissal of the state defendants,
the dismissal of the First Amendment cause of action was nét challenged on appeal.

I have not yet drafted my proposed second amendedééomplaint and in fact was at work
on a motion to submit further briefing before the Second Ci#t;ult on remand (and drafting the
brief to accompany that motion), when Friday’s remand orﬁr was issued. In any event, I am
prepared to file a second amended complaint by Friday, Seﬂember 3, if the Court grants this
request.

I note in closing that I have not sought the position Qf opposing counsel regarding this
letter motion, in large part because I wrote to both attorneyggimmediately following the
Supreme Court’s vacate-and-remand order, and followed up by certified mail in late July, but
received absolutely no response to either correspondence. ' | am not even certain that either
government attorney of record remains in her previous p ,:‘on as Assistant Solicitor General
or Deputy County Attorney, respectively, nor who, if anyo®e else, is assigned to the matter.
Accordingly, I am simply submitting this letter motion via ﬁCF rather than allowing more
time and opportunity to be lost.
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COPY OF THIS ORDER ON ALL PARTIES UPON

MOVANT'S COUNSEL IS DIRECTED TO SERVE £
RECEIPBVIA FACSIMILE.
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