
UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK
----------------------------------------------------------------------X
JAMES M. MALONEY,

Plaintiff,

- against -

THE COUNTY OF NASSAU, THE POLICE
DEPARTMENT OF THE COUNTY OF NASSAU,
DENIS DILLON, in his official capacity as District
Attorney of the County of Nassau, JOAN P. YALE,
ROBERT SEIDEN, ESQ., JOHN A  JOHNSON, in his
official capacity as Commissioner of the State of New
York Office of Children and Family Services, DAVID R.
PETERS, in his official capacity as Director of the State
Central Register of the State of the New York Office of
Children and Family Services, and JOHN DOES No. 1
through 100,

Defendants.

CV 03-4178 (SLT) (MLO)

Declaration of
James M. Maloney

----------------------------------------------------------------------X

James M. Maloney, an attorney at law admitted to practice before this Honorable Court,

declares under penalty of perjury as follows:

1.  I submit this Declaration in order to describe recent events that have considerable

relevance to the pending motion by JOHN A  JOHNSON and DAVID R. PETERS (collectively,

the “State Defendants”).

2.  Specifically, this Declaration relates to an aspect of my livelihood that appears to be in

jeopardy due to the continued maintenance of my name on the statewide Child Abuse and

Maltreatment Register (the “Register”) since 2000, the act complained of as against the State

Defendants.

3.  On or about September 18, 2000, I submitted an application for employment to the

Port Washington Union Free School District (“PWUFSD”), a true copy of which is attached

hereto as Exhibit 1.  The employment I was seeking was the opportunity to teach on a part-time

basis in the adult education program, specifically a course of my own design entitled
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“Introduction to Celestial Navigation.”

4.  On or about November 28, 2000, I had an interview with Serena Bogucki, then an

employee of PWUFSD and the director of the adult education program.  On the basis of that

interview and my application, I was hired to teach the course I had designed, “Introduction to

Celestial Navigation,” twice per year (Spring and Fall), to commence in Spring 2001, at an

hourly rate of $20 per hour.

5.  I did in fact teach the course, and have agreed to teach it during each semester (Spring

and Fall) from Spring 2001 through Spring 2006.  Attached hereto as Exhibit 2 are true copies of

the Intent to Teach forms that were mailed to me, and which I signed and returned, for each such

prospective semester.

6.  The Spring 2006 semester and the Fall 2003 semester had the highest number of

enrollees (seven) of all the semesters in which I have taught the course.  See last page of Exhibit

2, which consists of a true copy of the notice dated March 14, 2006, indicating same.  Two of the

students from the Spring 2003 semester  happened to return evaluation forms to PWUFSD,

copies of which PWUFSD forwarded to me, and true copies of which are attached hereto as

Exhibit 3.  The favorable comments of those students encouraged me, and I have derived a great

deal of personal and professional satisfaction, as well as some income, from teaching my course

over the years.

7.  During semesters other than Spring 2006 and Fall 2003, I  had four to six students. 

During any semester in which one or more but fewer than four students enrolled, PWUFSD

would cancel the course, since paying me to teach it would cause the District to incur a loss in

relation to the total course fees received from enrollees.

8.  As a result, my course did not run every semester, but it ran at least once in 2001,

2002, 2003, 2005, and 2006.  True copies of W-2 forms from PWUFSD or other proof of

payment to me (with my social security number redacted for privacy) for each of those years are

attached hereto as Exhibit 4.

9.  During the years I have taught the course, I have provided bound materials to the
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students at approximately my cost of producing them. A few years ago I began making those

materials available (in pdf) via the Internet as well, on a site I created (www.cybersextant.com).

In the Spring 2006 semester, for the first time ever, ALL of my students downloaded the

materials, and had done so before the first day of class, which brought me a great deal of personal

and professional satisfaction because it made me feel that my efforts in developing the website

and updating the materials were appreciated.

10.  After the Spring 2006 course ended (in May 2006), I received correspondence, a true

copy of which is attached hereto as Exhibit 5, from an entity called SCOPE Educational Services

(“SCOPE”), informing me that the management of my course (and the entire PWUFSD adult

education program) would henceforth be handled by SCOPE, and providing a form for me to

complete and return, along with other materials, should I wish to continue teaching.  I promptly

completed and returned the form and other materials well before the due date of June 9 indicated

in SCOPE’s correspondence, indicating that I did indeed wish to continue teaching my course.

11.  On June 5, 2006, I received a packet of materials from SCOPE, the leading document

being the letter from Betty Kauffman, Manager, School Satellite Programs, a true copy of which

is attached hereto as Exhibit 6.  In the letter, Ms. Kauffman thanked me for my “offer to teach at

[SCOPE’s] Continuing Education Programs this fall” and stated: “We have enclosed paperwork

that it is necessary to be filled out and returned to our office no later than June 19, 2006.”  The

letter then alluded to an agreement that I must sign and accept in order to continue teaching, but

gave no indication of the contents of the agreement.  Finally, the letter invited me to call Ms.

Kauffman if I had any questions.

12.  The contents of the packet (i.e., the “paperwork”) for the most part consisted of more

or less typical employment-related forms, including an application for employment, a Form W-4,

a direct-deposit enrollment form, a TIAA-CREF tax-sheltered annuity enrollment/denial form,

and a U.S. Department of Justice Form I-9.  On this last form was a Post-It note with a

handwritten message that read: “Please call SCOPE to make arrangements for this form.  Thank

you.”
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13.  Also included in the packet was an Affidavit with blanks to be completed, requiring,

among other things, that the applicant consent to various criminal background checks, consent to

the sharing of the results of same with PWUFSD, and (as the final paragraph) that the applicant

agree to hold SCOPE and all its affiliates (including, presumably, PWUFSD as “licensor”)

harmless.  A true copy of the Affidavit is attached hereto as Exhibit 7.

14.  Because I was concerned about whether the fact that my name is on the Register

would prevent me from being allowed to continue teaching my course under SCOPE’s new

management, I called Ms. Kauffman on June 6, 2006.  However, I was concerned that a direct

question on the point would not create a favorable impression (and may indeed make matters

worse), so after I had called and identified myself I began the discussion by acknowledging

receipt of the materials and turning the discussion to the  Post-It note with the handwritten

message (see paragraph 12, supra).  After exhausting that discussion, I made a joking comment

about the Affidavit, asking whether I was being hired to teach a course or handle matters of

national security.  Ms. Kauffman responded that the reason all the background checks were

required was because SCOPE usually hired teachers who worked with children, and gathered the

necessary information from the appropriate authorities to make sure that the children would not

be harmed.  I pointed out that this was an adult education course, to which she responded that

SCOPE treated all its applicants identically and that these background checks are the “wave of

the future” (her exact words).

15.  Although I dared not probe further into the precise material to be elicited from the

New York Department of Criminal Justice Services (specifically referenced at paragraph 6 of the

Affidavit), I checked both that agency’s website and SCOPE’s website.  The conspicuous 

presence on both sites of material related to the security of CHILDREN, coupled with Ms.

Kauffman’s comments, have convinced me beyond any doubt that if I seek to continue teaching

my PWUFSD adult-education course, “Introduction to Celestial Navigation,” with SCOPE, the

fact that I am listed on the Register will come out and I will be denied employment.  Although

conceivably I might be granted the opportunity to teach anyway given that no children are
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