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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF NEW YORK

)
IN RE TERRORISTATTACKS ONSEPTEMBER11,2001 ) No. 03 MDL 1570 (GBD/FM)
) ECF Case

)

This document relates to:

ASHTON et al.v. AL QAEDA ISLAMIC ARMY, et al,
Case No. 02-CV-6977,

BURNETT, et al.v. AL BARAKA INVESTMENT & DEVELOPMENTCORP, €t al,
Case No. 03-CV-9849

CANTOR FITZGERALD ASSOCIATES LP, et al.v. AKIDA INVESTMENTCoO., LTD., et al,
Case No. 04-CV-7065;

CONTINENTAL CASUALTY Co., et al.v. AL QAEDA ISLAMIC ARMY, et al,
Case No. 04-CV-5970;

EUROBROKERS INC., et al.v. AL BARAKA INVESTMENT AND DEVELOPMENTCORP, et al,
Case No. 04-CV-7279;

FEDERAL INSURANCECO., et al.v. AL QAIDA, et al,
Case No. 03-CV-6978;

ESTATE OFO’NEILL, et al.v. AL BARAKA INVESTMENT AND DEVELOPMENTCORP, €t al,
Case No. 04-CV-1923;

WORLD TRADE CENTERPROPERTIESLLC, et al.v. AL BARAKA INVESTMENT AND
DEVELOPMENTCORRP, et al,
Case No. 04-CV-7280

PLAINTIEFS ' OPPOSITION TO DEFENDANT AL HARAMAIN |SLAMIC FOUNDATION, INC. (USA)'S
RULE 72 OBJECTIONS TO OCTOBER 28,2010RULING

! Though the Rule 72 Objections of the U.S. brandttefof the Al Haramain Islamic Foundation weredilas
“related to” all of the cases listed here, the wmotio compel that underlies these Rule 72 Objestismrelated to
only the Burnett case (Case No. 03-CV-9849). Thhoud the underlying history of this discovery disguonly the
Burnett plaintiffs were engaged in discovery with Waramain, because Al Haramain’s motions to dismis
remained pending as to the remaining plaintiffsSesauntil the Court’s most recent ruling. The ottases are,
however, included in this caption because theywerlisted in the Rule 72 Objections.
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Plaintiffs respectfully submit their opposition the untimel¢ objections submitted by
Defendant Al Haramain Islamic Foundation, Inc. (‘i) to the October 28, 2010 ruling of
Magistrate Judge Maas directing AHIF “to produce decuments requested by the plaintiffs which
are in its possession, custody, or control” ane@rdaning that the “U.S. and Saudi [Al Haramain]
entities are alter egos of one another” for purpasdediscovery. SeeExhibit F to November 29,
2010 Declaration of Robert T. Haefele (“Nov. 29 téée Decl.”), Transcript of October 28, 2010
Hearing before Magistrate Judge Frank Maas, aBldreinafter, “Tr. (Oct. 28, 2010) at __").

AHIF’s objections are grounded in multiple omissi@nd mischaracterizations. First, AHIF
argues that Magistrate Judge Maas’' determinati@t &HIF and the Al Haramain Islamic
Foundation Saudi Headquarters (“AHIF-HQ”) are alsgios for discovery purposes somehow
converted Plaintiffs’ motion to compel discoveryoira dispositive motion for summary judgment
permitting de novoreview under 28 U.S.C. § 636(b)(1) and Fed. R. @v72. SeeAHIF's
Objections at 1, 5-8. Nevertheless, it is cleat the Magistrate Judge’s determination of alter-eg
status was made in the context of a discovery tispm address Plaintiffs’ concerns that Al
Haramain would avoid its discovery obligations breoting false distinctions between the
indistinguishable entities. As Magistrate JudgeaMauling dealt with non-dispositive discovery
matters, the proper review is under the “cleartpregous or contrary to law” standard. In addition,
AHIF has made no reasonable attempt to rebut ttedlbaverments made by Plaintiffs that support

Magistrate Judge Maas’ determination of alter-ggtus.

2 Plaintiffs submit that, under Fed. R. Civ. P. 3@ 72(b)], AHIF's objections are untimely. Magiate Judge
Maas issued his Order that is the subject of AHIBbgections on October 28, 2010, in a ruling frdre bench.
Rule 72(a) [and also 72(b)] permit the filing ofjettions “within 14 days after being served witleapy” of the

order. The 14 day-period for objections expiredNovember 11, 2010 — 14 days after Magistrate Jidgas

delivered his ruling orally to the parties — indlugl to counsel for Defendant AHIF. By filing on Xamber 15,
2010, AHIF’s objections were filed out of time undrule 72.
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Second, AHIF’s objections wrongly accuse Magistkhidge Maas of violating the “law of
the case” doctrine by failing to abide by statemehat District of Columbia District Court Judge
James Robertson made before Buenettcase was transferred to this MDL and before AHIH h
produced the evidence the Magistrate Judge cossiderresolving this discovery dispute. AHIF
completely ignores Judge Casey's prior determinatiat “[w]hile this Court reviews and gives
deference to Judge Robertson’s thoughtful opintanust evaluate ... motions [to dismiss that were
previously decided by Judge Robertson] on the snddatnovo.” Burnett v. Al Baraka Inv. & Dev.
Corp. (In re Terrorist AttacksB49 F. Supp.2d 765, 782 n.2 (S.D.N.Y. 2005)other words, Judge
Robertson’s decisions in the District of Columbi@ aot subject to “law of the case” here.
Furthermore, AHIF intimates that this Court has peld Judge Robertson’s determination that
whether AHIF and AHIF-HQ are “one and the same@ai$actual dispute “to be sorted out in
discovery, and with a motion for summary judgméxt; not on a motion to dismiss under Rule
12(b)(6).” See Burnett v. Al Baraka Inv. & Dev. Corp74 F. Supp.2d 86, 104 n.11 (D.D.C. 2003).
In fact, this Court cited to Judge Robertson’s sleni and held that “[sjuch an argument is of no
consequence [in the Rule 12(b)(6) context] becthesallegations pertaining specifically to [AHIF]
are themselves sufficient to state a § 2333 clgamat it.” In Re Terrorist Attacks on September 11,
2001, No. 03 MDL 1570 (GBD), 2010 WL 3783702, at *16MSN.Y. Sept. 13, 2010).

Third, AHIF simply misconstrues Magistrate Judgaa¥l ruling which merely addresses
plaintiffs’ discovery concerns by recognizing thbecause the Al Haramain entities are
indistinguishable alter egos they have an indisisigable obligation to produce the documents
plaintiffs have sought in discovery. Nov. 29 HéefBecl., Exh. F, Tr. (Oct. 28, 2010) at 17-18.
Despite all of the smoke and mirrors in AHIF's aiens, the fact remains that Magistrate Judge

Maas utilized the alter-ego decision to affirm they of the entire Al Haramain entity to produce
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responsive documents within its custody and comechuse, based on the factual record presented
to him without meaningful rebuttal by AHIF, as Mstgate Judge Maas stated on the record, “the
two [AHIF and AHIF-HQ] were indistinguishable froone another, which gives rise to a duty to
produce.”Id. at 17.

Finally, AHIF argues that Magistrate Judge Maabhg was “clearly erroneous or contrary
to law” when he determined that “as to the documemiiests, it seems to me essentially what | was
given was only boilerplate assertions of burdens@s® To the extent that the objections were on
that ground, I'm going to overrule those objectibn$d. at 17. At no point in the record or in
AHIF’s actual responses to the discovery requésis,anything other than boilerplate assertions of
burdensomeness been made such that there is nercteaby Magistrate Judge Maas.

STANDARD OF REVIEW

Plaintiffs assert, despite AHIF’'s contentions e tontrary, that Magistrate Judge Maas’
ruling was a standard non-dispositive discoverysitat. Other courts in this District have heldttha
“it is well-settled that a magistrate judge’s resioin of a nondispositive matter should be afforded
substantial deference and may be overturned orflyuifid to have been an abuse of discretion.”
McAllan v. Von Esserb17 F. Supp.2d 672, 678 (S.D.N.Y. 2007) (citatiomitted). The moving
party must “satisfy [its] heavy burden of showirtiyat the appealed-from decision “was clearly
erroneous or contrary to law.Mitchell v. Century 21 Rustic Realt233 F. Supp.2d 418, 439
(E.D.N.Y. 2002),aff'd, 45 Fed. Appx. 59 (2d Cir. 2002). AHIF is corrétat a decision may be
found “clearly erroneous” “where, although therev&ence to support it, the reviewing court on the
entire evidence is left with the definite and ficoanviction that a mistake has been committed.”

Highland Capital Mgmt., L.P. v. Schneid&61 F. Supp.2d 173, 177 (S.D.N.Y. 2008).
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ARGUMENT
JUDGE ROBERTSON'S RULING IS NOT THE LAW OF THE CASE
FOLLOWING TRANSFER TO THIS COURT, AND THIS POINT HA S BEEN

WAIVED BY AHIF'S FAILURE TO RAISE THIS ISSUE BEFORE THE
MAGISTRATE JUDGE.

Much of AHIF’'s argument hinges on this Court takithg novoreview of its objections
because it claims that, by virtue of District ofl@abia District Judge Robertson failing to findttha
AHIF and AHIF-HQ are alter egos at the Rule 12(p¥fage, no court may determine an alter-ego
claim until summary judgment such that Magistratdgé Maas’ ruling constituted a dispositive
ruling granting summary judgment on, as AHIF statakey issue that is dispositive of plaintiffs’
claims against AHIF[ ] (and AHIF [ |'s defensesg., whether AHIF [ ] and [AHIF-HQ] are alter
egos.” SeeAHIF’s Objections at 6.

At no pointwas this argumergverraised by AHIF before the Magistrate Judge. Meagis
Judge Maas’ decision regarding alter ego was sgalbjfan issue that was broadly briefed by both
parties and argued before the court; however, ao 8f the case” argument was ever interposed by
AHIF. As Judge Stein recently stated, “an unsigfaéparty is not entitled as of right to a de novo
review by the judge of an argument never seasomaisiyd before the magistratéMarache v. Akzo
Nobel Coatings, IngcCase No. 08 Civ. 11049, 2010 U.S. Dist. LEXIS@2at *7 (S.D.N.Y. Sept.

7, 2010),quoting Paterson-Leitch Co. v. Mass. Mun. Wholesale Elec, 80 F.2d 985, 990-91
(1st Cir. 1988). Moore’s$-ederal Practicestates the same premise, “A party's failure tegre
timely arguments, case law, or evidentiary mateii@ala magistrate judge prior to the magistrate's
ruling, thereby depriving the magistrate of the apymity to rectify any alleged errors, waives that
party's right to present those arguments or méeta the district court on appeal from the

magistrate's nondispositive order.” 14 James Wmor! et al.,Moore's Federal Practice§
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72.11[1][a] (3d ed. 2000). By failing to “seasolyalaise” this issue before the Magistrate Juduye, t

argument has been waived.

If this Court decides to address the “law of theetaargument, it is clear this argument
overlooks what is truly the law of the casehis MDL Judge Casey, who presided over this MDL
until his death, held specifically that Judge Rtdmar's prior decisions in thBurnettaction filed in
the District of Columbia were not law of the caslofving the transfer to the MDL:

The Burnett Plaintiffs filed a motion for recongiaéon in conjunction with Prince
Sultan’s and Prince Turki's motions to dismiss aeartconsolidated complaints.
While the Court reviews and gives deference to duBgbertson’s thoughtful
opinion, it must evaluate Prince Sultan’s and Rrifiarki’'s motions on the meritke
nova See In re Grand Jury Proceedings (Kluge327 F.2d 868, 871 n.3 (2d Cir.
1987) (“A transfer under 28 U.S.C. § 1407 ‘trarsfére action lock, stock, and
barrel. The transferee district court has the pcamel the obligation to modify or
rescind any orders in effect in the transferre@ edsich it concludes are incorrect.”)
(internal citations omitted). The Court bears imanthat it is bound by Second
Circuit precedent while Judge Robertson applied. [Ccuit law. Menowitz v.
Brown 991 F.2d 36, 40-41 (2d Cir. 1993) (explainingnsfaree court is to apply its
interpretation of federal law, not that of the sfamor circuit);Cabral v. Am. Airlines,
Inc. (In re Air Crash at Belle Harborp003 U.S. Dist. LEXIS 501, No. 02 Civ. 8411
(RWS), 2003 WL 124677, at *3 (S.D.N.Y. Jan. 15, 20@pplying Second Circuit
law after 28 U.S.C. 8§ 1407 transfer from a distanirt in the Fifth Circuit).

Burnett v. Al Baraka Inv. & Dev. Corp. (In re Tergi Attacks) 349 F. Supp.2d 765, 782 n.2
(S.D.N.Y. 2005) (J. Casey). The cases cited byDOeéendant address law of the case in two
circumstances not at issue here: 1) where recoasime of a non-final decision is being sought prio
to the entry of final judgmeritpr 2) under 28 U.S.C. § 1404(a) regarding charigeernue for the

convenience of the parties or in the interestsusfige rather than 28 U.S.C. § 1407 regarding

3 See Official Comm. Of the Unsecured Creditors dbC®ile, Inc. v. Coopers & Lybrand22 F.3d 147, 167 (2d
Cir. 2003) (addressing Fed. R. Civ. P. 54(b) tmict to entry of a final judgment, an interlocutdorder or other
form of decision is subject to revision at any tibefore the entry of judgment adjudicating all ti@ms and the
rights and liabilities of all the parties™ and #&ting such interlocutory decisions as “law of tlese’); In re Ski
Train Fire in Kaprun, Austria on Nov. 11, 2024 F.R.D. 543, 546 (S.D.N.Y. 2004) (discussing bf the case in
the context of seekingeconsideratiorof the MDL court’s own prior decisions).

5
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Multidistrict Litigation such as the instant cdsén addition, one of the cases cited by the Defand
support Judge Casey’s reasoning that “[p]roperdination of complex litigation may be frustrated
if other courts do not follow the lead of tlhrnsfereecourt.” In re Multi-Piece Rim Products
Liability Litig., 653 F.2d 671, 678 (D.C. Cir. 1981) (emphasis ddd€&€he law of the case discussed
in Rim Productsaddressed the preclusive effect of decisions issyethe transfereecourt in
multidistrict litigation rather than thieansferorcourt. AHIF relies orRim Productdo say exactly
the opposite of what the case actually says.

Likely recognizing that case law does not suppsrposition that Judge Robertson’s 2003
decision constitutes the law of the case, AHIFherrtargues that this Court, in its September 13,
2010 opinion granting in part and denying in parlA and AHIF-HQ’s motions to dismiss in the
remaining cases, somehow adopted Judge RoberZfiBsdecision by citing to it. This ignores the
context in which this Court addressed Judge Rat@g£omments regarding discovery on the issue
of whether the AHIF entities were “one and the Saregy, that “[sjuch an argument is of no
consequence [at the Rule 12(b)(6) stage] becaesall#gations pertaining specifically to AHIF [ ]
are themselves sufficient to state a § 2333 clgiamat it.” In re Terrorist Attacks on September 11,
2001, No. 03 MDL 1570 (GBD), 2010 WL 3783702, at *160S\.Y. Sept. 13, 2010). Clearly,
Magistrate Judge Maas did not violate the law efdhse by determining that the two AHIF entities
were alter egos for the purpose of imposing disgowbligations on the indistinguishably joint Al
Haramain entity.

Assumingarguendothat Judge Robertson’s opinion constituted “lavihef case,” it merely
stood for the proposition that the alter ego detsation could not be made until the parties had

engaged in discovery. This view is even suppdniethe DefendantSeeAHIF's Objections at 7

* See Magnetic Eng’g and Mfg. Co. v. Dings Mfg.,@@8 F.2d 866, 868 (2d Cir. 1950) (specificallglabsing law
of the case in the context of “Sec. 1404(a) oflaicial Code”).

6
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and 8 (stating that Judge Robertson’s ruling “recaayl that the parties would have to engage in
discovery in order to determine whether the tweedéants are ‘one and the same™ and recognizing
that the availability of new evidence interferehwapplication of the law of the case). In 2003, no
discovery had yet been conducted between Plairdiit$ AHIF. But as the Defendant readily
admits, by the time that Magistrate Judge issueddtiermination AHIF had produced documents in
its custody and control through the course of disgpconducted between 2004 and 2009. It was on
the basis of this discovery that Plaintiffs asskntetheir motion to compel before Magistrate Judge
Maas that AHIF and AHIF-HQ are alter egos and thatnature of the relationship between the
AHIF and AHIF-HQ dictates “control” over the othearporation’s documents.
Il. MAGISTRATE JUDGE MAAS' DISCOVERY DETERMINATION THAT THE
AHIF ENTITIES WERE ALTER EGOS WAS NOT CLEARLY ERRON EOUS OR

CONTRARY TO LAW, AND AHIF MADE NO ATTEMPT TO DISPUT E
PLAINTIFFS’ FACTUAL AVERMENTS.

Likely recognizing its inability to meet the apglide “clearly erroneous or contrary to law”
standard, AHIF tries to shift the applicable staddby arguing that Magistrate Judge Maas’
discovery determination is in fact a substantivéemaination on liability and the Court must
therefore apply de novareview. But notwithstanding AHIF's attempts to ragKaintiffs’ discovery
dispute something it is not, the fact remains thatentire background that led to the dispute had t
rationale and purpose for the Magistrate Judge@sida all arise from and address discovery

issues,

®Each of the cases cited by the Defendant addrepssitive liability, rather than non-dispositivescivery, issues.
For example, in Wm. Passalacqua Builders, Inc.esnitk Developers South, Inc., 933 F.2d 131 (2d18i91), the
Second Circuit reviewed a directed verdict thamissed certain defendants who were alleged to fdiseegarded
the corporate form” in an attempt to pierce thepooate veil. The key issue in the case was toeftaine whether
the district court correctly applied [the requiremteefor disregarding the corporate form under Neakdaw] to the
facts of this case.” 933 F.2d at 137. The santiriésin United States v. Funds Held in the Nam#&othe Benefit
of John Hugh Wetterer, 210 F.3d 96 (2d Cir. 200@)ere the Second Circuit addressed the propriefgréditing
funds of a foreign corporation based on the critngoaduct of a U.S.-citizen corporate director aviiether such
criminal conduct necessitated piercing the cormoretil. The other cases cited by the Defendantthisesame
“piercing the corporate veil” analysis for assegtliability.

7
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The discovery issue that Magistrate Judge Maasesaslell concerned the control over
corporate documents. As Plaintiffs argued in thmotion to compel regarding “control” of
documents whose production Plaintiffs sought tomalithe term “control” includes the legal right,
authority, or practical ability to obtain the docemts. Bank of New York v. Meridien Biao Bank
Tanz.,171 F.R.D. 135, 146 (S.D.N.Y. 1997gesalso M.L.C., Inc. v. N. Am. Philips Corh09
F.R.D. 134 (S.D.N.Y. 1986¥iting, Searock v. Stripling736 F.2d 650, 653 (11th Cir. 1984). In
Cooper Industries, Inc. v. British Aerospace, Jd62 F.R.D. 918 (S.D.N.Y. 1984), the court ordered
a litigating subsidiary to produce documents oBitisish parent corporation even though the parent
was not a party to the litigation. The court state

Defendant cannot be allowed to shield crucial demmsfrom discovery by parties

with whom it has dealt in the United States mebsfystoring them with its affiliate

abroad. Nor can it shield documents by destroysx@wn copies and relying on

customary access to copies maintained by itsaéilabroad. If defendant could so

easily evade discovery, every United States compajd have a foreign affiliate
for storing sensitive documents.

102 F.R.D. at 920.

In Alcan Int'l Ltd. v. S.A. Day Manufacturing Cd.76 F.R.D. 75 (W.D.N.Y. 1996), the
defendant moved to compel the plaintiff to proddceuments in the possession of a non-party
foreign corporate affiliate. The court noted thath entities were “corporate members of a unified
worldwide business entity” under the common contfolnother company which used the same
corporate logo in promotional materials and thecetiees of one corporation had regular contact
with the other corporation. The court held thak ¢b the intertwined relationship between the two
entities, it was “inconceivable” that the partyiptdf would not have access to the non-party’s
documents and the ability to obtain them. Thissgeecifically to the control over documents that

Plaintiffs asserted against AHIF and AHIF-HQ.
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In deciding whether to treat one entity as ther agp of another in this case, the Court
applies federal common law, importing into its dem those principles of state law that it finds
persuasive and appropriate to subsuBergesen d.y. v. LindhoJm60 F. Supp. 976, 987 (D. Conn
1991). The general rule is that entities loserthitinct corporate identities when their conduct
demonstrates a virtual abandonment of separaterfégsnson-CSF, S.A. v. American Arbitration
Ass’n 64 F.3d 773, 777 (2d Cir. 1995). An alter edati@nship exists where one entity has so
dominated and disregarded its alter ego’s corpdoate that the alter ego was actually carrying on
the controlling party’s businessMO Holborn Oil Trading Ltd. Arbitration774 F. Supp. 840, 844
(S.D.N.Y. 1991). As Plaintiffs argued before thadtrate Judge on February 28, 2010, although
each case isui generisand no set formula governs whether entities as¥ aljos, Courts have
looked to fifteen factors whose presence, eithenealor in combination, may militate in favor of
disregarding juridical separateness. Burnett BifwnJanuary 5, 2010 Letter Brief to Magistrate
Judge Maas, at 2 (citinBergesen d.y. v. Lindho]i@60 F. Supp. 976, 987 (D. Conn. 1991)(citing
Sabine Towing & Transp. Co. v. Merit Ventures,,|IBE5 F. Supp. 1442, 1446-48 (E.D. Tex. 1983)).

Here, the fifteen non-exclusive factors referencetthe case law were addressed to Court’s
attention, evidence was presented, and at no pormg the presentation before the Magistrate
Judge did AHIF preseminy argument to the contrary. Exhibit E to Nov. 29eféte Decl.,
Transcript of February 8, 2010 Hearing before Magfis Judge Frank Maas, at 25-36 (hereinafter,
“Tr. (Feb. 8, 2010) at __").. The fifteen factoumsrebutted before the Magistrate Judge, inclube: (
common or overlapping stock ownership between pargh subsidiary; (2) common or overlapping
directors and officers; (3) use of same corporétee (4) inadequate capitalization of subsidiary;
(5) financing of subsidiary by parent; (6) parexists solely as holding company of subsidiarie}; (7

parent's use of subsidiaries’ property and assetgsaown; (8) informal intercorporate loan
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transactions; (9) incorporation of subsidiary cdusg parent; (10) parent and subsidiary's filihg o
consolidated income tax returns; (11) decision-mgor subsidiary by parent and principals; (12)
subsidiary's directors do not act independentintierest of subsidiary but in interest of pareh8)(
contracts between parent and subsidiary that are faworable to parent; (14) non-observance of
formal legal requirements; (15) existence of frameyngdoing or injustice to third parti€Bergesen
d.y. v. Lindholm760 F. Supp. at 987 (citir®pabine 575 F. Supp. at 1446-48).

Accordingly, the following evidence consideredjthout any contrary presentatipn
demonstrates that the factors suffice to meet tdiedard necessary for a finding of an alter ego
relationship between the AHIF, AHIF-HQ, as welklas other branch offices of Al Haramain:

(2) Common or overlapping stock ownership between parghsubsidiaryBecause neither
the U.S. Branch office, the Headquarters in Riyamtin,any of the branch offices is an entity with
stock ownership for the purposes of determiningrobrthis does not factor into the consideration.

(2) Common or overlapping directors and officeristead of control being determined by
non-existent stock, control here comes from thetsutial overlap of officers and directors of AHIF
and AHIF-HQ in Riyadh, and AHIF-HQ'’s ability to cwal the decision-making affecting AHIF, as
a branch office, and the flow of money to and frAiMIF. Here, as evidenced in at least seven
exhibits considered by the Magistrate Judge (EtdiittD, 14, 15, 16, 18, 19, 20), the three principal
officers or directors active in controlling the U.&anch office (AHIF) also played significant
control roles in the Riyadh Headquarters (AHIF-H@Jost significantly, Ageel al Ageel was both
the president and director of the U.S. branch ef@nd the General Manager of the Riyadh
Headquarters. (Exhibit 14 at AHIF 001540, -1541 &b43; Exhibit 15 at AHIF 000009; Exhibit

16 at 001506.) Similarly, Mansour Al-Kadi was bdtie vice-president and director of the U.S.

® The exhibits referenced in the analysis of thediacsupporting the Magistrate Judge’s alter egerdenation are
to the Exhibits accompanying the November 30, 2D88laration of Robert T. Haefele, which is incluggdExhibit
B to the Nov. 29, 2010 Haefele Decl..

10
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branch office and Deputy Director of the Riyadh étpaarters (Exhibit 14 at AHIF 001542, Exhibit
15 at AHIF 000009; Exhibit 16 at 001506, and Exhil.) Soliman Al-Buthe was both treasurer
and director of the U.S. branch office, the lawfpresentative in the U.S. for the Al Haramain
Riyadh headquarters, and the Riyadh Headquartexsn@imn of the U.S. Committee. (Exhibit 14 at
AHIF 001542, Exhibit 15 at AHIF 000009; Exhibit & 001506, and Exhibit 10 at AHIF 000914,
see alsd=xhibits 19, 20 showing that al-Buthe worked fritva Saudi headquarters.)

(3) Use of same corporate officélhis factor, present here, is important not drdgause it
evidences a great deal of interrelationship betvikrertwo entities, but because it also means that
third parties could reasonably recognize the twities as one entitySabine 575 F. Supp. at 1446-

7. Indeed, even the U.S. government, in desigmatidIF under E.O. 13224 for its support of
terrorism, recognized it as the “U.S. branch of 8&udi Arabia-based Al Haramain Islamic
Foundation.” Exhibit 6. Here, the Al Haramain \s#b, which was also jointly used, identifies the
U.S. office as the U.S. branch office of Al Haramétxhibit 22 at 4-5) and as the Alharamain
Educational Center, a part of the greater Al Hararaatity (Exhibit 23), and identifies the Riyadh
Headquarters as the “Head Office” and the U.S.dbraffice (Exhibit 23). Indeed, the Riyadh
headquarters and the U.S. branch office reguladd uhesamewebsite (Exhibits 24, 25, 26, and
27), thesameletterhead (Exhibits 28, 29, 30, 31, 32, 33, 3}, 8nd thedenticallogo (Exhibits 28,
29, 30, 31, 32, 33, 34, 35, and 50-58).

(4) Inadequate capitalization of subsidiarihe evidence presented to the Magistrate Judge
evidenced that the only operating money availablthé U.S. branch was approved by and came
from the Riyadh headquarters. In short, finangiahe U.S. branch was entirely dependent on the
Riyadh headquartersSee, e.g Exhibits 19, 20, 26, 27, 28, 29, 30, 32, 33,3%,36, 37, 38, 39, 40,

41, 42, and 44.

11
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(5) Financing of subsidiary by parentThe evidence demonstrating the minimal
capitalization also evidences the degree of refiath@at the U.S. branch had on the Riyadh
Headquarters. In addition, Exhibit 10 demonstréttas Ageel al Ageel, who was both the head of
the Riyadh Headquarters and president and direttbe U.S. Branch, appointed Soliman Al-Buthe
power of attorney, using letterhead from the Riyddibadquarters, to pay for any property,
equipment, materials, and people, for the expragsoge of support and maintenance of the goals
and objectives of Al Haramain activities in the USAExhibit 10. Al-Buthe used that power of
attorney to allow the Riyadh office to purchaseperty and all other aspects appurtenant to opening
the U.S. branch. In addition, in the memo of thee@or of the Office of Foreign Assets Control,
supporting OFAC'’s designation of AHIF, OFAC Directblewcomb stated that “the AHF
headquarters, under al-Ageel’s leadership, provifledling and instructions that governed the
activities throughout the world,” including the @d8d elsewhere.” Exhibit 7 at AHIF 0006473.

(7) Parent’s use of subsidiaries’ property and assstgsaown This factor was shown to be
present in Exhibits 10, 14, 43, and 44.

(8) Informal inter-corporate loan transactiong his factor was shown to be present in
Exhibits 10 and 14, which show that, rather thatererg into formal loan transactions between the
entities, the Riyadh Headquarters would insteactipdaring cash bundles into the U.S. for use in
real estate and other transactions for the U.8&chra

(9) Incorporation of subsidiary caused by paremhis factor was shown to be present in
Exhibit 10 (Al-Buthe power of attorney from Riyadiheadquarters giving authority to pay for
various expenses necessary to start the U.S. BrandrExhibit 44, at AHIF 001837-38 (Report of
site visit of U.S. branch by Riyadh Headquarteegjrgy “Al-Haramain took on a great responsibility

when deciding to open an office in the U.S.”).

12
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(10) Parent and subsidiary’s filing of consolidated ino® tax returns This does not factor
into the consideration because, in this scenanieab the two entities is a foreign entity that sloet
file a U.S. tax return. Notably, though, in theSUtax filing of the U.S. Branch, AHIF advises the
U.S. IRS that the U.S. branch “is a part of thelevaide foundation.” Exhibit 21, AHIF 001424.

(11) Decision-making for subsidiary by parent and pnopads This factor was shown to be
present through myriad documents, including ExiBjt8, 9, 26, 27, 28, 29, 34, 36, 37, 38, 39, and
40. These exhibits show that al-Ageel treated éhirety of Al Haramain as a single entity
absolutely centralized under autocratic, centralisttrol. Exhibits 7-9. In the remaining exhibits
the U.S. office asks Riyadh for funds to permibitmake basic maintenance repairs (Exhibit 26 at
AHIF 000825) for approval and funds to perform @as projects, and recognizing that Riyadh had
the authority to reject projects (Exhibit 27, 28, 24, 36, 37, 38). Indeed, the U.S. branch suédhit
its accounting records to the Riyadh headquarteradproval of its budgets and expenses. Exhibits
39, 40.

(12) Subsidiary’s directors do not act independentlinterest of subsidiary but in interest of
parent This factor was shown present in Exhibits 74o¥@ng al-Ageel’s autocratic, centralist
control of the entirety of the Al Haramain entigfid Exhibit 43 (recognizing that the entirety of
donations donated through the U.S. branch beirngaséme Riyadh Headquarters).

(14) Non-observance of formal legal requiremendtkis factor was shown to be present by
Exhibit 14, which evidences at least two instanaé®re, rather than recognizing the formal
distinction between the two entities, Al-Buthe lgbusubstantial sums of cash into the U.S. to buy
property for the U.S. Branch — without any formatognition of the distinction between the two

entities.

13
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In addition to these factors, both entities havenbeariously recognized as overlapping
related entities. See, for example, Exhibit 5 wH@FAC lists the following as an alternate name for
the U.S. Branch office, “Al Haramain: United Stat®sanch;” and Exhibit 6 where the U.S.
Department of Treasury identified the U.S. Branffit® as “the US Branch of the Saudi Arabia-
based Al Haramain Islamic Foundation;” and Exhiit where the U.S. Branch tells the U.S.
Internal Revenue Service that “The United Stataadation is a part of the world wide foundation;”
and Exhibit 28, where in a letter from the U.S.8fa office to the Riyadh Headquarters, the U.S.
Branch identifies itself as “your Ashland officehd “the Ashland office of AlHaramain Islamic
Foundation.”

With all of this evidence considered by the MagistrJudgeand unrebutted by AHIF
Defendant is hardly in a position to assert thatNtagistrate Judge’s ruling was “clearly erroneous
or contrary to law” in determining that Plaintifisd made a proper showing that the relevant factors
were met to find that AHIF and AHIF-HQ are indedtdraegos and both should be equally obligated
to produce all of the documentation sought by the#fs in discovery. More to the specific point
addressed by the Magistrate Judge’s discoveryidegisider the circumstances evidenced by the
documents considered — in particular the fact thathe top two men in control of the Saudi
Headquarters were also the top two men in control fothe U.S. branch office — it is
inconceivable that the two indistinguishable jointentities did not have the practical ability to
access essentially the same documents to respondigcovery obligations.

[l THE STATEMENTS OF AHIF'S CURRENT OFFICERS W ERE, IN FACT,

REBUTTED BY THE PLAINTIFFS AND ALSO BROUGHT INTO QU ESTION BY

MAGISTRATE JUDGE MAAS AT ORAL ARGUMENT ON THE MOTIO N TO
COMPEL.

AHIF contends, albeit incorrectly, that it “made anrebutted showing that its board

members had made several requests for” documertke ipossession of AHIF-HQ and that any

14
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obligation on AHIF to produce documents in Saudalda constituted clear errorSee AHIF's
Objections at 12-13. In their reply letter on thetion to compel, Plaintiffs submitted that none of
the primary actors in AHIF, including Pete Seda Sontiman Al-Buthe, “has offered any statement
as to any effort made to obtain documents respensiplaintiffs’ requests.” Haefele Ltr., Jan. 5,
2010, at 3. Further, Plaintiffs argued that “AHiBs no excuse for its failure to use reasonable
efforts to secure the documents [from Saudi Arahiahticipation of litigation long before the Saud
regime allegedly closed [AHIF-HQ] — whether in Qu#o 2004, sometime in 2008, or any time
thereafter.... [LJong before any designation of AHiFactions by the Saudi regime, AHIF and its
counsel were on notice of litigation and legallguieed to secure, preserve, and protect responsive
documentation.”Id., citing Green v. McClendor2009 U.S. Dist. LEXIS 71860, at *13 (S.D.N.Y.
Aug. 13, 2009). The apparently absence of anytdfiacollect relevant documents is perhaps even
more egregious given that the same men held thevtoposts in both of the indistinguishably joint
entities. No evidence, other than thin and leas-#xpansive declarations, was provided by AHIF to
address this failure other than the argument thjis “not my responsibility to issue document
preservation letters to codefendantsSeeNov. 29 Haefele Decl., Exh. E, Tr. (Feb. 8, 2014),
Kabat speaking at 42:20-42:21. That retort ringdiqularly hollow in the face of the recognition
that the admonishment to preserve would necesseig been communicated to the same group of
people.

To say that Magistrate Judge Maas did not addhressssue and made a clearly erroneous
determination because AHIF allegedly could not iobtincuments from AHIF-HQ is a fallacy. In
the hearing on the motion to compel, Magistrategéudaas posed very pointed questions to Mr.
Kabat, AHIF's counsel, regarding the sufficiencytiod two declarations proffered by the Defendant.

Stating that the declarations did not addressaiiestion, Magistrate Judge Maas questioned “what

15
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happened in the period after either it was appdhantitigation was imminent or certainly when the
earliest of these lawsuits was filed between thah when the Saudi government shut down the
Saudi Foundation, in terms of preserving documéntg®, Tr. (Feb. 8, 2010) at 41:20-41:24.
Addressing Mr. Kabat’'s argument that he is noteasible for issuing document preservation letters
to codefendants, Magistrate Judge Maas statediftiag, two entities, as a matter of law and fact,
“should be viewed as a single organization,” thes discussion of AHIF's responsibility might be
incorrect. Id. at 42:25-43:4. On the same point, Magistrate dulitpas stated, “[i]f the
interrelationship between the two is so greatttinay should be viewed as one,” then the time period
between when the first lawsuit was filed and theswate occurred may need to be more closely
scrutinized.Id. at 45:23-46:9.

Furthermore, to the extent that AHIF’'s objectiopsak of “sanctions”, it must be clarified
that Magistrate Judge Maas did not sanction AHI&ng way in his October 28, 2010, ruling. He
specifically held, “I intend to leave for anothexydwhat the consequences of any nonproduction by
either of those two defendants [AHIF or AHIF-HQ]lMde.” Nov. 29 Haefele Decl., Exh. F, Tr.
(Oct. 28, 2010) at 18:13-18:15.

V. PLAINTIFFS RELY ON THEIR PRIOR SUBMISSIONS REGARDIN G AHIF'S

BOILERPLATE OVERBREADTH AND BURDENSOMENESS OBJECTIO NS AND

SUBMIT THAT MAGISTRATE JUDGE MAAS’' DETERMINATIONS W  ERE NOT
CLEARLY ERRONEOUS.

The only point in the record where AHIF has atteadb adequately address the boilerplate
objections included in its discovery responses wats opposition to the motion to compebee
Kabat, Ex. A at 11. This argument extended one fragis entirety and did not meet Defendant’s
burden to show specifically how its boilerplate embjons apply to each of the requestSee

Compagnie Francaise d’Assurance Pour le Commerderiexr v. Phillips Petroleum Cpl105

16
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F.R.D. 16, 43 (S.D.N.Y. 1984). By failing to mélais burden, Magistrate Judge Maas’ overruling of
these boilerplate objections was not clearly ewase
CONCLUSION
For the foregoing reasons and for the reasonstifiaiset forth in the letters, arguments,
declarations and exhibits considered by the Magestdudgé, Plaintiffs respectfully request that

Your Honor enter an Order affirming Magistrate Jeidgaas’ October 28, 2010 oral ruling on

Plaintiffs’ motion to compel.

Dated: November 29, 2010 Respectfully submitted,
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Michael Elsner, Esq.

Robert T. Haefele, Esq.
(rhaefele@motleyrice.com

Vincent I. Parrett, Esq.

MOTLEY RICELLC

28 Bridgeside Blvd.

Mount Pleasant, SC 29464

(843) 216-9000

Attorneys for Plaintiffs

" Plaintiffs letters, declarations and accompanyixlujtsits considered by the Magistrate Judge in stipgo
Plaintiffs’ motion to compel discovery are includadExhibits A through D of the Nov. 29, 2010 Hdefe

Declaration.
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