
UNJTED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

06 Civ. 2469 (HB) (AJP) 
THE EXPORT-IMPORT BANK OF THE REPUBLIC OF 
CHINA, 

Plaintiff: 


- against· 


GRENADA, 

Defendant. 

CONFIDENTIALITY AGREEMENT AND ORDER 

This Confidentiality Agreement and Order (the "Order") is entered into by and between 

the undersigned counsel. acting for nnd on behalf of their respective clients: (a) thc Export- I
I 

Import Bank ortne Republic of China (the "Bank"). and (b) non-party, the International Air 

Transport Association CIATN'). 

WHEREAS, the Rank served lATA with a Subpoena To Produce Documents, rnformation, 

or Objects or to Pennit Inspection of Premises in a Civil Action Ilnd an fnfonnation Subpoena, 

both dated October J7.2012 (collectively. the "Subpoenas"), which Subpoenas request that 

lATA produce certain documents and provide: information (collectively, the "Discovery 

Materials") relevant to the Bunk's Ilttt!mpts to collect upon a judgment that it represents it has I 
obtained against defendant, Grenada, in the United Stales District Court for the Southern District I 

I 
:r, 

of New York; 

WHEREAS, lATA hus requested, and the Bank has agreed, thal cenain Discovery Materials 

will be produced subject to the terms of a mutually agreeable confidentiality agreement in order 

to protect the confidentiality of sengiti 'Ie information; and 

I 
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WHEREAS. the Bank and LATA have entered into this Order nnd agreed to be bound by its 

tenns; 

The COlirt hereby enters the following Order pursuant to Rule 26(c) of tile Federal Rules 

of Civil Proc,~dure; 

I. "Confidential Information" shall mean any information, whether oral or 

written, produced in response to the Subpoenas which contains information concerning any of 

the following: (I) s~\IIlI'Y or other financial inlonnation of an individual; (2) persQnal medical 

information: (3) social security numbers or taxpayer identification numbers; (4) personnel 

infon11ution of current or former employees of the parties; (5) bank account in formation of lATA 

or non-parties to this Order which lATA is bound to protect ns confidentiHI; (6) documents 

which lATA is bound to protect as confidential pUl'Suant to agreement with cl!rtain non-paI1ies; 

and (7) proprietary commercial, business or financial information that is not generally available 

to the public or trade secrets. At the lime of its production. the party producing the infornllltioll 

and desiring to provide for its protection under this Ordcr (the "Producing Party") shall 

communicate to the party receiving the information (the "Receiving Party") its intention that the 

i.l1tormation be deemed confidential and shall label each page ofa document, or each disc 

containing electronically store~1 information. with the word "CONFIDENT1AL." The 

"CONFIDENTIAL" designation may be applied to discovery material that thc Producing Party 

reasonably and in good faith detemlines to constitute Confidential Information. lIS thot term is 

defined abovc. 

2. Objection to Confidential Information Designlltion: Jl' a Receiving Party 

objects to the designation of any plIl"ticulllr deposition testimony, document, discovery response, 

or other thing os Confidential Intormation. and the parties cannot infolmally resolve the dispute. 
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the Receiving Party shall notify the Producing Part)' in writing of its objection (nn "Objection"). 

If the Producing Party still believes in good faith that the information W~IS properly designated as 

"Confidential" under this Order and advises the Receiving Party of its position within 30 days of 

receiving the Receiving Party's Objection in writing, the Receiving Party may then file a motion 

with the Court for II detemlination of whether such evidence qualities as Confidential 

Information. Under such circumstances. the Receiving Pany must continue to treat the 

deposition testimony, document, discovery response, or other thing in question as Confidential 

Information unless and until the Court rules that it does not constitute Contidcntiallnformation. 

3. All Cmlfidentiallnformation produced during discovery shall be maintained in 

strict contidence by counsel for the parties and shall be disclosed only to the following 

individuals and only to the extent necessary for the conduct of this Rction; (a) attorneys or 

employees ofcounscl's respective law finns who are engaged in the preparation for trial orthe 

trial of this action; (b) court reporters in the performance of their official duties; (0) this Court or I 
any other court before which the litigation is pending. including any coun personnel; Cd) the in

house counsel to the parties to this action (including le~al staff); (e) with respect to a particular I 
item l,f information or document, persons, induding pal1ies, who prepared or assisted in the 

preparation of that item 01' document, or to whom the item or document or a copy thereofwBs 

addressed 0/' delivered; (f) expert witnesses 01' consultants who have been informed that they ure 

bound by this Order and are retained solely for purposes of this litigation; (g) witnesses at 

depositions or hearings; and (h) any other person deemed necessary by counst:! for a party so 

long as the person to whom Confidentiul Information is disclosed is informed that she/he is 

bound by lhi~ Order. 
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4. Prior to disclosing Confidentiallnfonnation to any expert or consultants under 

Paragraph 3 above, the Receiving Party shall obtain from that expert an executed Confidentiality 

Acknowledgment in the form attached hereto os Exhibit "A" that the expert or consultant has 

read this Order and that the expert or consultant agrees both to be bound by the Order's terms 

and conditions and to subject himself or herself to the jurisdiction of this Court for the purpose of 

the enforcement ohhe Order (including the imposition of personal sanctions or penalties for 

non-compliance). Once an expert has been identified as someone who may testify at the trial of 

this action, counsel for the receiving party shall prompfly deliver that expert's fully executed 

Confidentiality Acknowledgment to the producing party. Jfthe expert has not been identified as 

someone who may testify lit trial or is serving only us a consulting expert, counsel for the 

receiving party shall hold the Confidentiality Acknowledgement in trust for the benefit of the 

producing party umil such time as the identity of tile expert or consultant is disclosed to the 

producing party or until the termination of lhe action, al which time the Confidentiality 

Acknowledgement shill I be delivered to the producing party. Except as provided for herein, no I 
Confidcntiallnfomlalion shall be disclosed to any expert or consultant who refuses or has failed I 
to sign a Contidentiality Acknowledgment. 

5. Confidential Infonnatiol1 shall be used at depositions only in accordance with the 

provisions of this para£raph. The deponent must be advised on the record or in writing of the 

existence and contents or this Order and agree on the record or in writing to be bound by the 

terms of this Order. All persons who attend a deposition during any discussion of Confidential 

Information must fall within the categories described in paragraph 3 of this Order. The court 

reporter shall allix to the first page of the transcript of the deposition the following designation: 

"This deposition transcript and certain exhibits to it contain CONFIDENTIAL INFORMATION 

-4
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in (caption). us defined in Confidentiality Agreement and Order" or other similar legend. A 

pany may designate as Confidential Information any portion of any deposition that discusses or 

references Confidential Information. Such designation sh.11I be made at the deposition or by 

written notification to all parties of the page and line numbers in the transcript that contain 

testimony so designated. If u party designates ponions of a deposition by written notification. 

such notification shall instruct each pany to make the following notation or other similar legend 

on each page so designatccl that is in its possession or control: "CONFIDENTIAL 

lNFORMATION" and to aflix to the front of each copy of such deposition a copy of the written 

no(ilkmion. Upon receipt of such written notincalion. each party shall comply with the 

instructions described above. Any such notification shall be made within 20 days after the I
transcript is available. absent an agreement to a longer period by the examining party. Any 

information so designated in accordance with this paragraph shall thereafter be subject to 

protection as Con11dcntial Information under this Order. The parties will treat the entirety of all 

deposition transcripts as ContidcntiallntormHtioll until the 20-day period has elapsec.l, unless the 

parties agree in writing otherwise or a Court-imposed deadline renders the 20-dt1Y period 

unreasonable, in which case the pany seeking to usc the deposition transcript must promptly 

l10tily the other parties of its intention to LIse the deposition transcript prior to the expiration of 

the 20-day period. 

6. fr the Receiving Party intends to use any Confidential Information in connection 

with lilly papers filed with or otherwise submitted to the COLlrt, the Receiving Pany shall seek to 

I 
I

file such Confidential Information under seal. To the extent possible. Contidentiallnformation 

shall be separated from the non-contidential information and the purty sn,111 seek (0 file only the 

Confidentiul Information under seal. 
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7. While reserving the righllD seek a court order extending the terms and conditions 

of this Order, the parties agree that this Order shull nut apply during trial or appeal of the instant 

case. 

8. Any perslln receiving Conlidentiallnfonnation under the terms of this Order shall 

make no use or the information for any purpose other than preparation for trial and the trial of 

this action and any pretrial or post-trial proceeding in this action and this action only. 

9. Within thirty (30) days afterterminatiol1 of this action, whether by settlement, 

judgment or otherwise. all documents and other tangible items containing Contidential 

Information, including all copies and summaries thereof: shall be destroyed or returned to 

cuunsel of record for the parly who disclosed the Confidential Information. All individuals to 

whom Confidential Information was disclosed in accordance wilh Paragraph 3 hereof shall also 

destroy or return such infonnation to counsel of record for the disclosing party within thirty (30) 

days after tern, illation of this action. 

JO. Inndvertcllt Disclosure or Mis-designation: The inadvel1ent or unintentional 

disclosure by tl Producing Party of Confldcntiallnformation either by way of document 

productiou or deposition testimony. regardless of whether the information was so designated at 

the time of disclosure, shllil nOl be deemed II waiver in whole or in part of a Producing Party's 

claim of confidentiality as to the information disclosed. Any such inadvertently or 

unintentionally disclosed Confidential Information not designated such shall be so designated as Isoon as reasonably possible after the Producing Party becomes aware of the inadvertent or 

unintentional disclosure. Upon receipt of such nNification from the Producing Party, the I
~Receiving Party immediately shall treat the material us Conlidentia! Information. However. the 
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receiving party shall have no liability with respect to !lny prior disclosure or use of such material 

that is consistent with the terms of thi::; Order. 

11. This Court shall retain jurisdiction of all matters pertaining to this Order, and the 

parties to this Order agree to submit to the jurisdiction of this Court for matters relating to the 

enforcement of this Order. 

12. The parties 10 this Order agree thai their covenants and agreements as set forth 
{t. 

herein survive the termination of this action. Any provision of this Order may be modified by I 
order of the Court or by written agreement of all parties hereto. 

13. It is the present intention of the parties to this Order that the provisions of this 

Order shall govern lATA's responses to the Subpoenas. Nonetheless, each of the parties hereto 

shall be clllitJcd to seck modification of this Order by applica.tion to the Court on nolice to the 

I 
i 

other parties hereto for good cause. 

14. The parties to this Order agree to be bound by the terms oftbis Order pending its 

cntry by the Court, or pending the entry of an aiternalive thereto which is satisfactory to all Ii!

I 
parties, Ilmllln} violalion of its terms shall be subject to the same sanctions and penalties as if I 
rhis Order had been entered by the Court. 

Is. This Order may be executed in one or more counterparts, each of which will be 

deemed an original. but which collectively will constitute one and the same instrument. Signed I 
1

f11·~·,
facsimile or e-mail copies will be acceptable ns an original. 

I 
~ 
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Dated: Decembct.L,2012 

t~..:.,J.l~~~----..L.....:..!.:~~~=-,t.It.(.. 
J nathan D. Pressmcnt Andrew T. Solomon 
HAYNES AND B(XlNE, LLJ> Paul E. Summitt 
Allorneysfor non-parry lATA SULLIVAN & WORCESTER, LLP 
30 Rockefeller Plaza, 26th Floor Attorneysfor Plainlfl 
New York, New York 10112 1633 Broadway, 32n Floor 
(212) 659·7300 	 New York, New York 10019 
Jonathan.Pressment@huynesboone.com 	 (212) 660-]000 


!lsoIQn1oru1ilsandw.com 

psumrni t(iVsandw.com 


Hon. Haro\ ,....... 
Date:___~~~L!"'!"":"--
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I 

EXHIBIT A ~ 

ACKNOWLEDGMENT 

The undersigned, for and on behalf of himself/herselfJitself and his/her/its employees, 

agents and representatives, hereby acknowledges receipt of information which has been 

designated as "Confidential" pursuant to the terms and restrictions of the Confidentiality 

Agreement and Order (the "Order") signed and entered in The Expert-Import Bank of the 

Repllblic a/China v. Grenada.• Case No. 06 Civ. 2469 (S.D.N.Y.) and that the undersigned has I 
been given a copy ohnd has read and understands s\lch Order. The undersigned agrees to I
subjcct hilllself/hcrsclf'itself to the personal jurisdiction of this Court for purposes of the 

enforcemcnt of this Order und to abide and be bound by ils terrns and provisions. Among other 

things, the undersigned underswnds that he/she/it shall not disclose (as defined in the Order) any 

of such Conlidentiallnformation to any parties not covered by the Order, and that such 

Confidential Information, including copies of any Confidential Information, is to remain in 

his/her/its personal custody until the undersigned has completed his/her/its assigned duties, I 
whereupon such Confidcntiallnformation is to be destroyed or returned to the person or entity Ithat provided thc undersigned with such material. The undersigned further agrees to notify any I 
stenographic, administrative, or clerical personnel who are required to assist him/her!it of the I 
tcrrns of the Order. The undersigned agrees and ulLcsts to his/her/its understanding of this ~ 


Acknowledgment and that in the event the undersigned or any of his/hedits agents or employees 


fails to abide by the terms of the Acknowledgement, the undersigned mny be subject to legal 


action and/or other sanctions imposed by the Court for such fuilure. 
 , 
i 
f 
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IN WITNESS WHEREOF, the undersigned has executed this Acknowledgment this_ 

day of __________, 20____. j 

i 


--------.,-----~

Signahlre i 

Print Name 

• 10· 

I

i 
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