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Pursuant to this Court’s Order dated August 18, 2005, World Wrestling Entertainment,
Inc. (“WWE”) respectfully submits this Memorandum of Law in Opposition to Defendants’
Motions to Dismiss the Sherman Act Claim set forth in Count III of the Amended Complaint.

PRELIMINARY STATEMENT

The Sherman Act claim in this case is quite simple and, if Defendants did what is alleged,
leaves no room for any defense under clear law. Simply put, WWE has pled that an agreement
existed between Jakks and THQ whereby THQ would not independently bid on the WWE
videogame license, That is bid-rigging, which is considered price-fixing, and lability flows
simply from the existence of such an agreement. United States v. Koppers Co., 632 F.2d 290,
294 (2d Cir. 1981). (“[TThe Sherman Act will be read as simply saying: ‘[a]n agreement among
competitors to rig bids is illegal.””) WWE has also pled that Jakks and THQ combined to fix the
price at below-market rates for the WWE videogame license. Combinations between
competitors “for the purpose and with the effect of . . . depressing, fixing, pegging, or stabilizing
the price” are illegal. Arizona v. Maricopa County Med. Soc’y, 457 U.S. 332, 347 (1982). That
is price fixing. As one federal jurist put it:

No antitrust violation is more abominated than the agreement to fix prices. One

manual captures the principle nicely in question and answer format:

Q. May competitors agree to fix prices?

A Duh. What do you think,

Freeman v. San Diego Ass’n of Realtors, 322 F.3d 1133, 1144 .10 (9th Cir, 2003). Bid-rigging

and price-fixing between competitors are universally treated as a per se violations of the
Sherman Act. Per se violations are “conclusively presumed iliegal without further examination

under the rule of reason.” Catalano, Inc. v. Target Sales, Inc., 446 .S, 643, 646 (1980).

Given the simplicity of the claim, it is predictable that Defendants open their argument

with diversionary rhetoric instead of a demoustration that WWE has not pled a per se violation.
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Defendants then gave an inaccurate factual rendition of the Amended Complaint which
completely fails to address the specific factual allegations establishing their per se lLiability.
Having no ability to mischaracterize the pertinent aliegations, Defendants simply ignored them.
Having constructed a strawman factual scenario necessary for the ensuing legal
argument, Defendants argue that the Court has the discretion not to treat bid-rigging and price-
fixing as per se violations of the Sherman Act. Defendants suggest that this Court should accept
their self-serving and unpled version of events instead of the specific bid-rigging and price-fixing
allegations, and not treat this as a per se case, but instead analyze it under a lesser standard of
liability—the rule of reason—and then summarily absolve the Defendants of antitrust liability.
Yel, the Supreme Court has explicitly rejected the notion that the per se rules are discretionary.

FTC v, Suver, Ct. Trial Lawvers Ass'™n, 493 U.S. 411, 432-33 (1989).

In the end analysis, Defendants did not even attempt to demonstrate what they must—that
the Amended Complaint fails to allege facts which, if proven, demonstrate a per se violation of
the Sherman Act. Try as they might to redefine the claims more to their liking and ability to
defend, the law does not permit it. See Koppers, 652 F.2d at 294 (holding bid-rigging illegal per
se and stating “[bjehavior is illegal per se when the plaintiff need prove only that it occurred in
order to win his case, there being no other elements to the offense and no allowable defense.”).

STATEMENT OF FACTS

Defendants’ factual characterizations are simply of no moment to the motion, The
relevant background and direct allegations of the Amended Complaint pertinent to the Sherman
Act claim are as follows:

Defendant Jack Friedman (“Friedman”) is the Chairman of the Board and Chief

Executive Officer of Jakks Pacific, Inc. (*Jakks™). (AC % 13.) Defendant Stephen Berman
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(“Berman”) is the President, Secretary and Chief Operating Officer of Jakks and a member of the
Board of Directors. (AC ¥ 15.) Both men co-founded Jakks in January 1995. (AC § 13.)

Friedman founded Jakks after being forced out of the company he had previously
founded—the predecessor to Defendant THQ, Inc. (“THQ”). (ACY 14.} Berman had also been
employed at THQ while Friedman ran THQ and was an officer and director of a THQ subsidiary.
(ACY15.) Friedman was replaced as the head of THQ by Defendant Brian Farrell (“Farrell”).

In roughly the same time that Friedman resigned from THQ and started Jakks, WWE
hired James K. Bell (“Bell”) as Director of Domestic Licensing, a position he held until being
promoted in Qctober 1996 to Senior Vice President of Licensing and Merchandising. (AC ¥ 29.)
Bell was responsible for WWE’s licensing program, including negotiating intellectual property
licenses at the highest rate available in a competitive market. {AC §30.) One of Bell’s carliest
recommendations was that WWE retain Stanley Shenker & Associates, Inc. (“SSAT”), headed by
Stanley Shenker (“Shenker™), to be WWE’s outside licensing agent. (ACY31.) On Bell’s
recommendation, WWE retained SSAI in April of 1995. (AC 4 32.) Both Bell and SSAI
executed agreements reflecting their roles as fiduciaries to WWE. (ACY33.)

Under the Agency Agreement between SSAT and WWE, SSAT was to receive a
commission of 11% on any licensing deals he procured and negotiated. (Lerner Declaration, Ex.
A,p.3.) SSAD's Agency Agreement further provided that SSAI would not be entitled to any
commissions on WWE's pre-existing licenses if such licenses were renewed. Id. WWE's then
existing videogame license—Acclaim—-was specifically listed as one such license. Id. at Ex. A
Thus, from the onset of its relationship with WWE, SSAI had a decided financial interest in

seeing to it that the videogame license was not renewed with Acclaim since SSAI would obtain
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the lucrative commissions on the videogame license only if SSAI procured and negotiated that
Heense with another company. {AC §102.)

In the later part of 1993, Friedman approached Bell and Shenker to obtain a domestic toy
license from WWE for Jakks, which was granted to Jakks on October 24, 1995, (AC Y 335.)
Unknown to WWE, Jakks’ officers immediately devised a plan to corrupt Shenker by retaining
SSAI to serve as Jakks’ agent—none of which was ever disclosed to WWE. (AC Y§37-40.)

As soon as Jakks secured SSADs agreement to be its agent, it began to capitalize on the
dual agency of SSAIL In early 1996, Friedman and Berman told their agent, SSAI that Jakks
wanted to secure the WWE videogame license when it came up for renewal. (AC 4y 46-7.)
Despite being advised by counsel that SSAI could not be an undisclosed agent of Jakks and at
the same time be WWZE’s agent, neither Jakks nor SSAT ever sought WWE’s cdnsent or
disclosed that SSAT was already Jakks’ agent. {AC §§49-51.) Instead, Jakks in 1996 used SSAI
to obtain an international toy license with WWE on the terms it desired and also devised a plan
to drive a competitor, Playmates, Inc. {(“Playmates”), out of the business as a competing WWE
licensee in the area of action figures. (AC 9§ 57-63, 67-71.)

Shenker eventually enlisted Bell into the conspiracy. Shenker told Bell there was money
in it for Bell if he recommended favorable licensing treatment on Jakks matters, including their
desire to eliminate Playmates as a competitor and to obtain the videogame license. (AC ff 80-
1.) Shenker told Bell he would split monies which Jakks would pay for such favorable treatment
and that he also would split his coramissions with Bell under the Agency Agreement if Bell went
along with the secret plan to steer the videogame license to Jakks. (ACY81.)

In order 1o conceal the payments of bribes to WWE’s agents, Friedman, Berman, and

Shenker agreed to use the cover of a phony invoice from a foreign corporation owned by
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Shenker called Stanfull Industrial, Inc. (“Stanfull”). (AC 9 84-5.) Upon delivery of the phony
invoice, it would then be, and was, paid through foreign subsidiaries of Jakks into a bank account
of Stanfull in Hong Kong. (AC Y 84-5, 94-5, 111-12.) The phony invoice for $80,000 was
delivered by Shenker to Jakks in California on January 2, 1998. (AC § 85.) The invoice stated it
was “For Development of Possible Latex Based Soft Toys with Special Coating.” Id. Ifthe
description had been accurate, Shenker would have no reason to split the monies paid for such a
non-WWE product with Bell, but he unquestionably did so. (AC {97, 113.) Moreover, on
receipt of this phony invoice, Jakks officials did not record it anywhere on the books and records
of Jakks and, in order to conceal the roles of Friedman and Berman in authorizing the bribes, did
not, as usual, require the officer authorizing the payment to sign the invoice. (AC Y 87-9.)

Shortly after delivering the phony $80,000 invoice to Jakks, Shenker traveled to Hong
Kong to meet with Berman and discuss Bell’s agreement to participate in the illegal plan to
provide favorable treatment to Jakks. (AC §§90-1.) While in Hong Kong, both men telephoned
Bell to confirm his willingness to do so. (AC 1 90-2.)

On January 12, 1998, Bell and Shenker recommended to WWE management that the
licensing rights formerly held by Playmates be transferred to Jakks, thereby removing Playmates
as a competitor. (AC § 93.) On that exact same date, Defendant Joel Bennett (“Bennett”),
Jakks' Chief Financial Officer, directed foreign agents of Jakks to deposit $40,000 into Stanfull’s
foreign bank account, using the $80,000 invoice as the basis for the payment. (ACY94) Two
days later, and while Shenker was still in Hong Kong, $40,000 was in fact deposited into
Stanfull’s foreign account by a Jakks foreign subsidiary, which falsified its books and did not

record the payment to Stanfull. (AC 7] 96, 98-9.) That same day, Shenker went to the Hang
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Seng Bank where Jakks had deposited the money and obtained an instrument designed to conceal
the true payor—a demand draft-—and split the $40,000 in half with Bell. (AC 9] 96-7.)

The next month, Berman, Shenker and Bell met at the New York Toy Fair. (AC Y 100.)
By that time, both WWE agents had pocketed Jakks money. All three discussed the status of
then ongoing renewal negotiations with Acclaim regarding the videogame license and the plan to
secure those rights for Jakks. (AC¥ 101.)

In early 1998, competition for desirable licenses was intense, with buyers having to pay
increasingly higher royalties to secure such licenses. (AC 4 103.) In addition to companies like
Acclaim and Jakks, companies such as THQ and Activision were competing for such licenses,
and none was more lucrative than WWE’s prospective license, which would result in hundreds
of millions of dollars to the successful bidder. (ACYY 101, 109, 130-1.)

THQ had a particularly acute need for the WWE license in early 1998, (AC§ 125))

Until then, THQ held the licensing rights to make wrestling videogames from a competitor of
WWE known as World Championship Wrestling (“WCW”). (ACY 118.) In fiscal year 1997,
39% of THQ's sales were of WCW videogames. (ACY 122.) In the first quarter of 1998, WCW
videogames accounted for 87% of THQs net sales. Id. Problematically, however, THQ learned
in early March of 1998 that WCW would not renew the license at the end of 1998, thereby
creating a desperate need to secure the rights to produce wrestling videogames to replace its
primary source of income. (AC 9§ 122-25.) THQ decided to pursue the premier license in that
area from WWE. (AC ¥ 126.) Under such circumstances, it is fair to infer that THQ would have
been willing to pay WWE even more than the 19%-22% royalties it expected to pay licensors

with proven popularity throughout 1998. (AC Y 160-61.)
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Jakks wanted no competition for the videogame license, however, and utilized the
services of the corrupted WWE agents to prevent it. To steer the rights to Jakks and avoid
competitive bidding, it was agreed that Bell would recommend to WWE management that it not
renew with Acclaim; that neither Bell nor Shenker would even solicit bids from other videogame
companies; and that both would recommend that the license be given to Jakks on rates which
were well below true market value. (ACY 104.)

According to plan, Shenker and Beli, on March 30, 1998, recommended to WWE
management that the videogame license be given to Jakks. (AC § 110.) Neither Beil nor
Shenker ever attempted to secure bids from other companies. Id. Exactly one day later, Jakks’
CFO, Bennett, directed an overseas agent of Jakks that it was “imperative” that a second
payment of $40,000 be made to Shenker’s Hong Kong bank account, again using the phony
$80,000 invoice as the pretextual cover for the payment. (AC Y 111.) Once again, Shenker
showed up at the Hang Seng Bank days later. (AC{113.) Once again, he obtained a demand
draft designed to conceal the true payor. [d. And once again, acting as a courier from Jakks, he
split the Jakks bribe in half by a demand draft payable to Bell Consulting, LLC, a vehicle Bell
had established that month to receive the bribes. (AC § 106, 113.)

Thus, no question exists that Jakks monies can be traced directly info the pockets of both

WWE agents twice during the exact period Jakks was seeking their recommendation to award

the videogame license to Jakks. None of the numerous high ranking officers of Jakks who
authorized the payments bothered to tell upper management of WWE that monies had been paid
to Shenker through foreign bank accounts during the period he was to be negotiating with them
regarding the videogame license on behalf of WWE. (AC§ 114.) Shenker did not bother to tell

WWE he had taken such payments, or that he had twice split that money with Bell via
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untraceable instruments. Id. Bell did not bother to tell WWE that he had twice been given
demand drafts from a foreign bank by Shenker at precisely the time Shenker was making
recommendations desired by Jakks. Id,

Despite their efforts to lock up the license without having to compete fairly for it, key
events occurred shortly after the recommendation to award the license to Jakks. Those events set
the stage for the ensuing bid-rigging and price-fixing now at issue. Specifically, two companies
who had not been asked to bid independently surfaced to bid on the license. Those two
companies were Activision and THQ. (AC 1§ 129-30.) On April 16 and 17, 1998, first THQ
and then Activision told Shenker and/or Bell of their companies’ desire to bid on the license. Id.
Int both meetings, and in order to prevent either company from entering bids which would
threaten the illegal conspiracy, WWE’s corrupt agents dissuaded them from bidding. Id.

THQ and Activision, however, were both persistent and documented their continued
interest in independently bidding on the license. (AC 19 131-2.) THQ’s and Activision’s
interest in independently obtaining the videogame license is documented in letters dated
April 23, 1998, and April 27, 1998, respectively. Id. The initial indications from both
companies were that each would offer clearly superior terms to the bid of Jakks already
recommended to management. Id. Defendants’ portrayal of events at this critical juncture in
their brief is decidedly not what the Amended Complaint alleges. In just two sentences
describing this critical juncture where the antitrust violations occurred, Defendants state:

As a result of these allegedly superior proposals, WWE’s selection of Jakks was

revoked and the process for selecting the videogame license continued for two

more months. Subsequently, THQ decided to partner with Jakks and create a

Joint Venture—the LLC—to make a proposal for the videogame license. (Jakks
Mem. 8.)
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The Amended Complaint makes no such allegations regarding the events which occurred

upon receipt of the THQ and Activision initial written solicitations, The allegations WWE did

make are the ones Defendants never addressed in their two-sentence characterization of this

critical juncture. Specifically, and in relevant part, the Amended Complaint alleged:

134,

135,

137.

139,

141,

142,

In order to conceal the illicit plan and see it to fruition, SSAT and Bell did
not provide WWE management with copies of the April 23, 1998 letter
from THQ or the April 27, 1998 Activision informal proposal.

On information and belief, Shenker and/or Bell instead advised Jakks,
through Friedman and/or Berman, of the terms of the two competing
proposals, specifically Activision’s initial informal proposal and the terms
set forth in THQ's April 23, 1998 letter.

In direct response to the threat of competition . . . Jakks, through Friedman
and its other officers, secured the agreement of THQ, through Farrell and
other high ranking executives, not to make an independent bid to secure
the videogame license in its own right, as THO had indicated it wanted to
do and had every business reason to do so. Instead, Friedman told Farrell
that Jakks was in control of the videogame license; had access to the terms
Activision had informally proposed; and that THQ could participate in the
revenue stream from the videogame license at a lower-than-market royalty
rate if THQ did not independently bid but instead joined with Jakks to
make a proposal which would appear competitive to Activision’s initial
informal proposal. (emphasis added)

At the time, THQ had never before joined with Jakks to bidon a
videogame lcense, and THQ did not need Jakks to formulate or make a
proposal for a videogame license. THQ was completely able m its own
right to perform a videogame license with WWE without any involvement
by Jakks and had every legitimate business reason to do so given the

circumstances existing at the time and had already told WWE it desired to
do so.

Despite Farrell’s and THQ’s knowledge of . . . the impropriety associated
with agreeing not to independently bid, Farrell, on behalf of THQ, never
called WWE senior management or otherwise took action to alert WWE
regarding the obvious irregularitics in the bidding process known to him.
Instead, he agreed on behalf of THQ not to submit an independent bid but

rather to accept the terms insisted upon by Jakks, including the rovalty
rates to be offered to WWE. (emphasis added)

After being contacted by Jakks and urged not to independently bid on the
videogame license, neither THQ nor Farrell ever negotiated with WWE or
its known authorized representatives regarding its previously stated desire
to secure the videogame license for THQ independently. Instead, it
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conducted all negotiations with its competitor, Jakks, regarding the WWE
videogame license.

143. Farrell and THQ . . . agreed to the illegal plan because they were desperate
in light of the loss of the WCW license and because the terms offered by
Jakks to THQ to rig the bids, allocate the license among the conspirators,
and fix the price to be offered WWE for its intellectual property were well
below the then prevailing rates THQ would otherwise have had to pay to
secure a license of the quality of the WWE videogame license.

144. Pursuant to its agreement with Jakks, THO did not thereafter submit an
independent proposal for the WWE videogame licenge. {emphasis added)

145.  Utilizing the confidential information regarding Activision’s initial
informal proposal which Shenker and/or Bell had provided to Friedman
and/or Berman, Jakks and THQ instead devised a proposal designed only
to be comparable to Activision’s initial informal proposal. On behalf of
Jakks and THQ, Friedman thereafter conveyed the terms of the collusive
bid to Shenker, who simply wrote down the collusive terms in a proposed
deal memo and made no attempt to negotiate better or more substantial
{erms.

146.  On or about May 7, 1998, Shenker prepared a deal memo reflecting the
terms provided to him by Friedman as a result of the collusion between
Jakks and THQ.

152.  OnMay 12, 1998, Bell initialed his approval on the May 7, 1998 deal
memo and submitted the deal memo to management of WWE, thereby
recommending that WWE grant the license to Jakks and THQ.

154.  On June 10, 1998, THQ and Jakks caused to be filed a Certificate of
Formation in Delaware forming THQ/Jakks Pacific LLC. On that same
date, Farrell, as President and Chief Executive Officer of THQ/Jakks,
signed the videogame ficense agreement with WWE on behalf of
THQ/Jakks.

156. At all times relevant hereto, Jakks, THQ, and the highest ranking officers
of each company knew that the THQ/Jakks LLC formed to be the
ostensible signatory for the videogame license was a sham necessary to
implement the scheme.

157. On June 23, 1998, WWE executed a videogame license agreement with
THQ/Jakks effective as of June 10, 1998 . .. The term of the license was
to end on December 31, 2009, subject to the right to renew for an
additional five years in favor of THQ/Jakks.

160. During the same period it had engaged in the illegal conduct with Jakks to
obtain rights in the WWE videogame license, THQ anticipated that royalty
rates paid to licensors would range between 19%-22% throughout 1998 in
competitive situations untainted by collusion.

-10-
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162. Under the terms of the license agreement with WWE resulting from the
illegal conduct set forth herein, however, WWE was only promised
royalties between 7%-8% for games on Nintendo 64; Sony PSX and Sega
Katana platforms; 6% on Nintendo Game Boy; and 10% on PC
videogames.

163, The royalty rates in fact promised to WWE were between 50%-66% lower

than what THQ had paid, expected to pay during the relevant time period
in 1998, and would have paid, in a truly competitive situation.

Nowhere in the entirety of Defendants’ brief is there any discussion of thése highly
specific allegations. No attempt is made to demonstrate that these allegations, taken as true as
they must be, do not state a claim for bid-rigging and price-fixing,

In the ensuing years, all concerned fraudulently concealed all aspects of the illegal
activity, including the antitrust violations. The Amended Complaint sets forth the fraudulent
concealment in fifty-seven fact specific paragraphs, which is but a smidgen of the proof WWE
will adduce at trial on the subject. (AC Y] 186-241, 272.) Any and all evidence necessary to
piece together the circumstances surrounding the issuance of the videogame license was
concealed by all concerned, even if it took perjury and destruction of evidence to do so. 1d. The
intent of the obstruction was to conceal the payment of bribes and the bid-rigging and price-
fixing. Id. Indeed, Jakks and THQ actually have operating agreements which affirmatively
preclude THQ from initiating any contact with WWE or disclosing the circumstances
surrounding the bidding, a tool which Jakks is currently using to bludgeon THQ into continued
omerta. (AC {9 177-8, 180) Significantly, although seeking to raise a limitations defense,
Defendants do not challenge the sufficiency of the fraudulent concealment allegations.

On these facts, WWE has stated a claim for a per se violation of the Sherman Act,

Indeed, Defendants never argue that the above allegations, taken as true, do not do so.
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