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Citizens Against Casino Gambling in Erie County
v. Kempthorne

W.D.N.Y.,2007.

Only the Westlaw citation is currently available.
United States District Court, W.D. New York.
CITIZENS AGAINST CASINO GAMBLING IN
ERIE COUNTY, Rev. G. Stanford Bratton, D.
Min., Executive Director of the Network of Reli-
gious Communities, National Coalition Against
Gambling Expansion, Preservation Coalition of
Erie County, Inc., Coalition Against Casino
Gambling in New York-Action, Inc., the Campaign
for Buffalo-History Architecture and Culture, As-
semblyman Sam Hoyt, Maria Whyte, John
Mckendry, Shelly Mckendry, Dominic J. Carbone,
Geoffrey D. Butler, Elizabeth F. Barrett, Julie
Clearly, Erin C. Davison, Alice E. Patton, and
Maureen C. Schaeffer, Plaintiffs,
andCounty of Erie and Joel A. Giambra, Interven-
or-Plaintiffs,

V.
Dirk KEMPTHORNE, ™! in his Official Capacity
as the Secretary of the Interior, James Cason, in his
Official Capacity as the Acting Assistant Secretary
of the Interior for Indian Affairs, United States De-
partment of the Interior, Philip N. Hogen, in his Ca-
pacity as Chairman of the National Indian Gaming
Commission, and National Indian Gaming Commis-
sion, Defendants.

FN1. Former Secretary of the Interior,
Gale A. Norton, was the first named de-
fendant when this action was filed. Dirk
Kempthorne, who replaced Norton as Sec-
retary following his confirmation by the
Senate on May 26, 2006, was later substi-
tuted.
No. 06-CV-0001S.

April 20, 2007.

Brendon R. Mahaffey, Knoer, Crawford & Bender,
LLC, Gregg S. Maxwell, Joseph M. Finnerty,
Karim A. Abdulla, Stenger & Finnerty, Kendra E.
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Winkelstein, Richard J. Lippes, Richard Lippes &
Associates, Michael L. Jackson, Rachel E. Jackson,
Jackson & Jackson LLP, Robert E. Knoer, Knoer,
Crawford & Bender, LLP, Richard G. Berger, Buf-
falo, NY, for Plaintiff.

Kristin Klein Wheaton, Assistant County Attorney,
Buffalo, NY, for Intervenor-Plaintiff.

Gina Louise Allery, U.S. Department of Justice,
Environment and Natural Resources Div., Alex
Kriegsman, U.S. Department of Justice, Washing-
ton, DC, Mary Pat Fleming, U.S. Attorney's Office,
Carol E. Heckman, Harter, Secrest & Emery LLP,
Buffalo, NY, Christopher Karns, Robert Odawi
Porter, Seneca Nation of Indians, Salamanca, NY,
Laura Sagolla, Riyaz A. Kanji, Kanji & Katzen,
PLLC, Ann Arbor, MI, for Defendants.

DECISION AND ORDER

WILLIAM M. SKRETNY, United States District
Judge.

I. INTRODUCTION

*1 On January 12, 2007, the Court issued a De-
cision and Order relative to four motions then
pending in this action. Among its rulings, the Court
granted in part and denied in part Defendants’' Mo-
tion to Dismiss the Complaint. The Court also re-
manded to the Chairman of the National Indian
Gaming Commission (the “NIGC”) his approval of
the Seneca Nation of Indians Class III Gaming Or-
dinance of 2002 as Amended. On remand, the
NIGC Chairman was instructed to determine
whether land ultimately purchased by the Seneca
Nation of Indians (“SNI”) in Buffalo for gaming is
“Indian lands” as defined in the Indian Gaming
Regulatory Act (“IGRA”) and to consider, if neces-
sary, the applicability of section 20 of the IGRA, 25
U.S.C. § 2719, to the Buffalo Parcel. In light of the
remand, the remainder of the Complaint was dis-
missed in its entirety. (Docket No. 67.)

On January 29, 2007, Defendants moved for re-
consideration of the Decision and Order, pursuant
to Rule 59(e) of the Federal Rules of Civil Proced-
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ure, based on the need to correct three purported
“clear errors” therein.” ~ ~Specifically, Defendants
argue that:

FN2. Defendants filed a Memorandum of
Law (“Defs' MOL”), a Reply Memor-
andum of Law (“Defs' Reply MOL”), a
Notice of Recent Authority with a copy of
Michigan Gambling Opposition v. Norton,
Civ. No. 05-01181, 2007 U.S. Dist. LEXIS
15430 (D.D.C. Feb. 27, 2007) annexed
thereto, and a Reply to Plaintiffs' Response
to Defendants' Notice of Recent Authority.

(1) The Court incorrectly found that the Secret-
ary of the Department of the Interior (the “DOI”)
lacks authority to interpret the IGRA, 25 U.S.C. §§
2701et seq.;

(2) The Court incorrectly found that the NIGC
Chairman was required to make a site-specific de-
termination when approving the Gaming Ordin-
ance; and

(3) The Court misconstrued the law regarding
the Quiet Title Act (“QTA”), 28 U.S.C. § 2409a,
and erred in finding that the United States waived
its sovereign immunity for this suit.

Plaintiffs' oppose the motion in all
respects.FN3For the reasons fully set forth below,
Defendants' motion for reconsideration is granted in
part and denied in part.

FN3. Plaintiffs filed a Memorandum in
Opposition to Defendants' Motion for Re-
consideration (“Pls' MOL”) and a Re-
sponse to Defendants’ Notice of Recent
Authority.

IL. DISCUSSION

A. The Secretary's Authority to Interpret the
IGRA

1. The Government's Position

The Government (“Defendants™) first asks the
Court to reconsider its statement that because the
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Secretary is not charged with the IGRA's adminis-
tration, the Secretary's interpretation of the IGRA's
terms is owed no deference. According to De-
fendants, the Court's reliance on Sac and Fox Na-
tion of Missouri v. Norton, 240 F.3d 1250 (10th
Cir.2001) is misplaced because soon after the de-
cision was issued, it was “superceded” and
“overruled” by statute. Defendants urge that, con-
trary to the Court's statement, the Secretary has
broad authority to interpret the IGRA.

FN4. The statement to which the Govern-
ment objects is found at page number 38 of
the Decision and Order. (Docket No. 67.)

In 1996, the Wyandotte Tribe involved in Sac
and Fox Nation requested that the Secretary take
into trust a tract of land on which the tribe intended
to develop a class II and class III gaming facility.
Id. at 1256.The tribe's request implicated Pub.L.
98-602, 98 Stat. 3149 ' *_and the Indian Reorgan-
ization Act of 1934, 25 U.S.C. § 465, the statute
pursuant to which the Secretary may acquire land in
trust for the purpose of providing land for Indians.
In addition, because the land was acquired after the
enactment of the IGRA and its provision prohibit-
ing gaming on trust lands acquired after October
17, 1988, the Secretary considered whether the
tribe's intended use of the tract would fall within
one of the exceptions to the prohibition. /d. at
1254-56.The Secretary first opined that a tribal
burying ground known as the Huron Cemetery,
which was adjacent to the tract the tribe sought to
have taken into trust and had been permanently re-
served for use as a cemetery, was a “reservation”
for purposes of the IGRA. Id. at 1256.0n the basis
of his “reservation” determination, the Secretary
concluded that the contiguous parcel the tribe
sought to have taken into trust would fall within the
exception to the gaming prohibition set forth at 25
U.S.C. § 2719(a)(1).1d.

FN5. This legislation provided for the ap-
propriation and distribution of money in
satisfaction of judgments awarded to the
Wyandottes by the Indian Claims Commis-
sion and the Court of Claims in compensa-
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tion for lands that the tribe had ceded to
the United States in the 1800s. The legisla-
tion also provided a sum certain to be used
for the purchase of real property to be held
in trust by the Secretary. Sac and Fox Na-
tion, 240 F.3d at 1255.

*2 The Sac and Fox Nation plaintiffs chal-
lenged, among other things, the Secretary's decision
to acquire the tract in trust and his conclusion that
the tribe could lawfully game on the property. Id. at
1256-57.The district court made a number of de-
terminations, but refrained from deciding whether
the Huron Cemetery constituted a “reservation.” Id.
at 1258.The Tenth Circuit did consider that issue,
found that it owed no deference to the Secretary's
interpretation of the IGRA's terms, and went on to
hold that the Huron Cemetery did not fall within the
IGRA definition of “reservation.” Id. at 1264-67.

Following the Tenth Circuit's decision, as De-
fendants correctly note, Congress expressly stated
that “[t]he authority to determine whether a specific
area of land is a “reservation” for purposes of [the
IGRA] was delegated to the Secretary of the Interi-
or on October 17, 1988 ... Department of the
Interior and Related Agencies Appropriations Act,
2002, Pub L. No. 107-63, § 134, 115 Stat, 414, 443
(2001). Defendants previously conceded, in their
opposition to Plaintiffs' Motion for Summary Judg-
ment, that the Buffalo Parcel at issue in this case
does not constitute a reservation, nor can it become
part of the SNI's existing reservations. (Docket No.
53-1 at 15-16, 16 at n. 9, and 23 at n. 15.) Never-
theless, Defendants urge that Pub.L. No. 107-63
“superceded” and “overruled” Sac and Fox Nation
not just with respect to reservation land, but by con-
firming the Secretary's broad authority to interpret
the IGRA. In support, they cite to Ciry of Roseville
v. Norton, 348 F.3d 1020 (D.C.Cir.2003) (whether
Secretary's acquisition of new reservation land for
tribe restored to federal recognition was
“restoration of lands” within the meaning of IGRA)
and State of Oregon v. Norton, 271 F.Supp.2d 1270
(D.0Or.2003) (challenge to Secretary's interpretation
of “restoration of lands” exception to IGRA's after-
acquired lands prohibition).

Filed 02/08/2008 Page 6 of 14
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FN6. This is the date of the IGRA's enact-
ment.

Defendants claim the Court erred when it failed
to find that the Secretary has the authority to inter-
pret the IGRA generally, and 25 U.S.C. § 2719 spe-
cifically. To that end, Defendants urge that once the
Secretary approves the conduct of gaming activity,
the NIGC cannot determine otherwise. (Defs' MOL
at4,n. 1.)

2. The Plaintiffs' Position

Plaintiffs respond by arguing that Pub.l.. No.
107-63, § 134, on its face, is narrowly circum-
scribed, and speaks only to the Secretary’s authority
to determine whether a particular tract of land qual-
ifies as a “reservation.” It is Plaintiffs' position that
this legislation did not amount to a delegation of
authority to the Secretary to interpret all of the
IGRA. Furthermore, Plaintiffs characterize Defend-
ants' position that Sac and Fox Nation was
“superceded” and “overruled” as patently unsup-
portable. Indeed, as Plaintiffs note, Congress sub-
sequently felt the need to again clarify its position
on Sac and Fox Nation in the Department of the In-
terior and Related Agencies Appropriations Act,
2004:

*3 SEC. 131. (a) IN GENERAL.-Nothing in
section 134 of the Department of the Interior and
Related Agencies Appropriations Act, 2002 (115
Stat. 443) affects the decision of the United States
Court of Appeals for the 10th Circuit in Sac and
Fox Nation v. Norton, 240 F.3d 1250 (2001).

Pub.L, No. 108-108, § 131, 117 Stat. 1241
vay FN7
(2003).

FN7. Defendants argue, in reply, that this
clarification was specifically directed to
confusion that arose after the enactment of
Pub.L. No. 107-63 about whether Congress
intended to reverse the Tenth Circuit's de-
cision that the Huron Cemetery was not a
reservation for purposes of the IGRA and
that the contiguous lands exception did not
apply to the adjacent tract taken into trust.

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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SeePub.L. No. 108-108, § 131(b)
(sanctioning the ultimate result in Sac and
Fox Nation ). Thus, according to Defend-
ants, Pub.L. No. 107-63 continues to re-
quire that decisions by the Secretary re-
garding a parcel's status be accorded defer-
ence. In further support, Defendants cite to
Michigan Gambling Opposition v. Norton,
05-01181, 2007 U.S. Dist. LEXIS 15430
(D.D.C. Feb. 27, 2007) (Secretary's de-
cision that property was an “initial reserva-
tion”) and Citizens Exposing Truth About
Casinos v. Norton, 02-1754, 2004 U.S.
Dist. LEXIS 27498 (D.D.C. Apr. 23, 2004)
(Secretary's decision to take land into trust
as tribe's “initial reservation™).

While Plaintiffs concede that Pub.lL. No.
107-63 does clarify the Secretary's authority to de-
termine whether land qualifies as a “reservation,”
they argue that the legislation should not be read
more broadly than its plain terms. As such, it has no
relevance here where the parties agree that the Buf-
falo Parcel is not, and cannot become, a reservation
for purposes of the IGRA.

Finally, Plaintiffs urge that even if Defendants
are correct in stating that the Secretary is entitled to
deference with respect to interpretations of the
IGRA, such a finding would not alter the outcome
of the Court's Decision and Order-i.e., remand to
the NIGC Chairman for further proceedings-and,
thus, Defendants' argument does not provide an ap-
propriate basis for reconsideration. See In re Con-
verium Holding AG Securities Litig., 04 Civ. 7897,
2007 U.S. Dist. LEXIS 25849, at *4-5 (S.D.N.Y.
Apr. 9, 2007) (“A motion for reconsideration
should be granted only where the moving party
demonstrates that the court has overlooked factual
matters or controlling precedent that were presented
to it on the underlying motion and that would have
changed its decision.”) (citations omitted); Lauria
v. United States, 3:96¢r185, 3:01 c¢v1893,
3:01cv1894, 2007 U.S. Dist. LEXIS 25390, at *5
(D.Conn. Apr. 5, 2007) (reconsideration should be
granted only when a party can point to controlling
decisions or data that the court overlooked and that
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might reasonably be expected to alter the conclu-
sion reached by the court) (quoting Shrader v. CSX
Transp., Inc., 70 F.3d 255, 237 (2d Cir.1995)).

3. The Court's Consideration

The Court agrees with Plaintiffs insofar as they
urge that accepting Defendants argument on defer-
ence would not alter the findings underlying the re-
mand-that is, the NIGC Chairman has a duty to de-
termine whether he has jurisdiction to approve a
gaming ordinance, the Chairman had sufficient in-
formation before him in this case to alert him to the
need to consider whether new land the SNI pro-
posed to acquire would be gaming eligible Indian
lands, and the record does not indicate that the
Chairman was aware of, much less considered, the
Secretary's opinion on that issue, or that he gave the
question any independent consideration.

Nevertheless, in light of the Court's decision to
remand, there is at least the possibility that a dis-
pute involving some of the issues presented in this
case may again come before the Court. Although
not relevant to the ultimate determination in this
case, the deference issue raised by Defendants may
become relevant to a future determination on the
same or similar issues. In that regard, the Court is
not inclined to be as dismissive of the Govern-
ment's concerns as would typically be the case
where, as here, the statement objected to is dictum.

*4 The Court agrees that to the extent that it
did not, at minimum, recognize the Secretary's au-
thority to determine whether a particular parcel of
land qualifies as a reservation for purposes of the
IGRA, the statement Defendants object to is overly
broad.,l-NgFortunately, any concerns Defendants
have over whether the Court will give due consider-
ation to the issue of deference when and if it does
become relevant are readily dealt with by striking
the sentence that is the subject of Defendants' con-
cern from the January 12, 2007 Decision and Order.
Accordingly, this aspect of Defendants' motion,
though not relevant to the ultimate outcome here, is
granted to the extent that the last sentence of the
first full paragraph of page number 38 is stricken
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from Docket No. 67.

FNS8. The Court declines to engage in fur-
ther analysis at this juncture and issue what
would amount to an advisory opinion on
the issue of deference for a dispute that it
may or may not see again and which may
or may not involve the same intersection
between the IGRA and other statutes as
was presented here.

B. The NIGC Chairman's Duties

Defendants second argument is that the Court
committed clear error in remanding the NIGC
Chairman's decision approving the SNI's Gaming
Ordinance. As already noted, the Court remanded
the matter upon finding there was no basis from
which it could conclude that the Chairman, in ap-
proving the Ordinance, had considered whether the
SNI was proposing to engage in class III gaming
activity on Indian lands over which the SNI had, or
would have, jurisdiction. (Docket No. 67 at 40-47.)

Defendants argue that such finding was error
because: (1) the Chairman's role was limited to
verifying that the Ordinance met the NIGC's sub-
mission requirements, (2) the Chairman's role was
limited to approving a non site-specific ordinance
and the IGRA does not require the Chairman to
consider whether a particular parcel on which gam-
ing is proposed is Indian lands, (3) even reading the
Ordinance and Nation-State Gaming Compact to-
gether, there was not sufficient information to allow
the Chairman to make an Indian lands determina-
tion, and (4) in the event an Indian lands determina-
tion was required, the Secretary of the DOI made
that determination when she permitted the Compact
to go into effect.

Each of these points was raised by Defendants
in their Motion to Dismiss. (Docket No. 22 at
31-35.)The Court expressly rejected each argument
as a basis for dismissal of all claims against the
NIGC and its Chairman, and held that the Chairman
is required to determine whether a tribe is propos-
ing to engage in class III gaming activity on Indian
lands. In other words, before approving a gaming

Filed 02/08/2008 Page 8 of 14
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ordinance, the Chairman must consider whether
such approval is within his jurisdiction.

Defendants have not offered anything in their
Motion for Reconsideration on this issue that the
Court did not fully consider in the first
instance.FN9 Simply recycling arguments the Court
previously rejected does not sufficiently demon-
strate that the Court's decision to remand this mat-
ter to the Chairman was “clear error.” At best, it
demonstrates Defendants' dissatisfaction with the
outcome. See Sidney v. United States, 03-CV-791
S, 2006 U.S. Dist. LEXIS 24469, at *4 (W.D.N.Y.
Apr. 28, 2006) (“[m]otions for reconsideration are
not to be used as a means to reargue matters already
disposed of by prior ruling or to put forward addi-
tional arguments that could have been raised prior
to the decision.”) (citation omitted).

FN9. Defendants do contend, at footnote 6
of their Motion for Reconsideration (Defs’'
MOL at 7), that the Court should have ad-
judicated the standing “argument” they
made at footnote 16 of their Motion to Dis-
miss (Docket No. 22 at 31-32). In the
Court's view, if Defendants intended to
challenge Plaintiffs' standing to commence
suit, they should have done something
more than insert a conclusory footnote to
that effect. It is not the Court's duty to re-
search and make Defendants' arguments
for them. In any event, the standing
“argument” was premised, in part, on the
assertion that the Ordinance did not spe-
cifically approve gaming on the Buffalo
Parcel, which had not yet been purchased.
That assertion was implicitly rejected
when the Court determined that the Ordin-
ance sufficiently apprised the Chairman of
the SNI's intent to purchase new land for
gaming, the general locations of the pur-
chase, the manner in which the land would
be acquired and the status the SNI intended
to seck for the property.

C. The Quiet Title Act's Preservation of Im-
munity from Suit

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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*5 Finally, the Government questions the
Court's determination that this action was not sub-
ject to dismissal in its entirety for lack of subject
matter jurisdiction based on the QTA. When the
Court considered Defendants' QTA argument in the
first instance, it proceeded from the assumption that
the United States claimed an interest in the Buffalo
Parcel based on the property's restricted fee status,
but held that the QTA is not applicable to this ac-
tion because “the Parcel's title is not in danger of
divestiture as a consequence of this law-
suit.”(Docket No. 67 at 34.)The Government now
states it “finds it necessary to clarify the error in
this Court's QTA analysis.”(Defs' MOL at 9.)

Defendants' argument is as follows. Although
the United States holds a fee interest in Indian trust
lands, it never holds such an interest in restricted
Indian lands. Because the Government never has a
fee interest in restricted Indian lands, the Court's
holding has the effect of reading the “restricted In-
dian lands” exception to the waiver of sovereign
immunity out of the QTA. Defendants then urge
that, despite the use of the term “title” in both the
caption and the substance of the QTA, Congress ac-
tually intended that the QTA preclude actions chal-
lenging the status of lands, rather than the title
thereto. They suggest that to conclude otherwise
would reverse the Settlement Act process. In the
Court's view, Defendants' argument not only mis-
construes the Court's holding; it is contrary to the
plain language of the QTA and the holdings in nu-
merous decisions, including the very case on which
Defendants rely.

Defendants have not provided any analysis or
citations in support of their pronouncement that the
Court's decision renders a portion of the QTA a
nullity. To the extent that the Court can discern a
basis for Defendants' argument, it appears they be-
lieve the Court's holding requires that the United
States have an ownership interest in property before
the QTA applies. The Court neither stated nor im-
plied that such a requirement exists and De-
fendants' argument, to the extent it is based on such
a reading, simply is incorrect and without merit.

Page 6

FN10. To the contrary, at footnote 19 of its
Decision and Order, the Court expressly
stated that “[w]hile restricting fee on prop-
erty [owned by an Indian or tribe] is an act
that allows the United States to claim an
interest in the real property for purposes of
the QTA, the QTA applies only if the dis-
pute is one that seeks to adjudicate title.
No such dispute exists here.”(Docket No.
67 at 33,n. 19.)

Equally without merit is Defendants’ argument
that Congress intended the QTA to “preclude[ ] re-
view of the status of Indian lands, regardless of
whether” title is disputed. (Defs' MOL at 10.) The
QTA provides that:

The United States may be named as a party de-
fendant in a civil action under this section to adju-
dicate a disputed title to real property in which the
United States claims an interest, other than a secur-
ity interest or water rights. This section does not
apply to trust or restricted Indian lands....

28 U.S.C. § 2409%a(a). Stated more simply for
purposes of this discussion, the United States can-
not be named as a party defendant in a suit seeking
to adjudicate disputed title to restricted Indian
lands, because it has not waived its immunity with
respect to such actions.

*6 As is clear from the plain language of the
statute, for the QTA to apply to an action: “(1) the
United States must claim an interest [other than a
security interest or water rights] in the property at
issue, and (2) there must be a disputed title to real
property. If either condition is absent, the [QTA] in
terms does not apply...”Leisnoi, Inc. v. United
States, 170 F.3d 1188, 1191 (9th Cir.1999) (“Lesnoi
I’y (although United States, an easement holder,
claimed an “interest” in property that was owned by
the plaintiff, QTA did not apply because the action
did not involve any colorable conflict relating to the
property's title).See also, Lesnoi, Inc. v. United
Stares, 267 F.3d 1019, 1023 (9th Cir.2001) (“Lesnoi
Iy (restating conditions under which QTA ap-
plies); The Calf Island Cmty. Trust, Inc. v. Young
Men's Christian Ass'n of Greenwich, 263 F.Supp.2d
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400, 402 (D.Conn.2003) (adopting same); McMas-
ter v. United States, 177 F.3d 936, 939-41 (ll1th
Cir.1999), cert. denied,528 U.S. 1118, 120 S.Ct.
940, 145 L.Ed.2d 817 (2000) (phrase “adjudicate a
disputed title” concerns the quality of title and in-
volves disputes over the right to or ownership in
land; thus, action seeking enforcement of covenants
governing land use did not create a title dispute
such that QTA waiver would apply).

Defendants urge that “courts of appeal have
routinely precluded review of the status of Indian
lands,” even when its title is not in dispute. (Defs'
MOL at 10.) However, the sole Court of Appeals
decision they cite fails to support this statement. In
Neighbors for Rational Dev., Inc. v. Norton, the
Tenth Circuit held that “to the extent Neighbors[']
requested relief would divest the United States of
title to the property the [QTA] precludes Neighbors'
suit.” 379 F.3d 956, 958 (10th Cir.2004) (emphasis
supplied). Neighbors had urged that the QTA did
not apply to its action because it was not claiming
any adverse ownership interest in the property at is-
sue. However, the Secretary argued, and the Circuit
Court agreed, that Neighbors' request for a judg-
ment declaring the property acquisition null and
void was the equivalent of a quiet title action. /d. at
961.In short, the QTA applied to the dispute in
Neighbors not because the property had Indian land
status, but because the lawsuit could result in di-
vestiture of title to real property in which the
United States claimed an interest. It was the prop-
erty's status as Indian land that then placed it within
the exemption to the QTA's waiver of sovereign
immunity, thereby precluding Neighbors' suit.

Defendants have not identified any case that
was dismissed based on the QTA where the claims
or relief requested had no potential to alter title to
real property. Defendants do not challenge the
Court's express finding in this case that “there is no
challenge to the title to the Buffalo Parcel, express
or implied, in the [Plaintiffs'] claims or the[ir] re-
quested relief.” (Docket No, 67 at 31.)Thus, the
Court can discern no error in its conclusion that be-
cause the Parcel's title is not in danger of divestit-
ure as a result of this lawsuit, the QTA is not ap-
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plicable. (/d. at 34.)Quite simply, before the Gov-
ernment can invoke the QTA's “trust or restricted
Indian lands” exception as a shield to suit, there
first must exist a dispute that otherwisfg: T\giggers the
QTA's waiver of sovereign immunity. No such
dispute exists here.

FN11. Defendants' contention that the
Court found the United States had waived
its immunity under the QTA is simply in-
correct. (Defs' MOL at 2.) Rather, the
Court held that this action does not fall un-
der the QTA.

*7 Defendants also suggest, without explana-
tion or citation, that “any determination that the
Buffalo Parcel is not ‘Indian lands' would result in
the loss of jurisdiction by the Nation over those
lands and consequently, those lands would revert to
fee simple lands, not restricted fee Indian lands,
thereby reversing the Settlement Act process.”This
action involved a dispute over, among other things,
Defendants' administrative determinations that the
Buffalo Parcel's restricted fee status qualifies it as
“Indian lands™ within the meaning of the IGRA.
The Court reviewed Plaintiffs' IGRA claims and de-
termined that they had no potential to divest the
SNI of title to the Buffalo Parcel or fo alter the re-
stricted fee status of the property. 2(Dockct No.
67 at 31-32.)Furthermore, even assuming some al-
teration in status could result, Defendants have not
given this Court any reason to ignore the well-
settled authority holding that it is the potential to
alter ritle that triggers the QTA.

FN12. While Defendants state in their
reply that the United States potentially
would be stripped of its restricted fee in-
terest in the Buffalo Parcel were Plaintiffs
to prevail on their IGRA claims, they have
offered no citation or rationale in support
of that conclusion. Such unsupported as-
sertions are not sufficient to demonstrate
“clear error.”

Defendants have not drawn the Court's atten-
tion to clear error in its QTA analysis. Accordingly,
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the Court reaffirms its decision that the Quiet Title
Act is not applicable to this action.

III. CONCLUSION

For the reasons stated, Defendants’ Motion for
Reconsideration is granted in part as follows; the
last sentence of the first full paragraph of page
number 38 is stricken from the Court's Decision
and Order dated January 12, 2007 (Docket No. 67).
Defendants' Motion is denied in all other respects.

IV. ORDERS

IT HEREBY IS ORDERED, that Defendants'
Motion for Reconsideration (Docket No. 69) is
GRANTED to the extent that the last sentence of
the first full paragraph of page number 38 is
stricken from the Court's Decision and Order
(Docket No. 67), but is DENIED in all other re-
spects.

SO ORDERED.

W.D.N.Y.,2007.

Citizens Against Casino Gambling in Erie County
v. Kempthorne

Slip Copy, 2007 WL 1200473 (W.D.N.Y )
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United States District Court, S.D. New York.
MATTEL, INC., Plaintiff,
v.
ROBARB'S, INC,, et al., Defendants.
No. 00 CIV. 4866(RWS).

July 12, 2001.

MEMORANDUM OPINION

SWEET, D.J.

*1 Plaintiff Mattel, Inc. (“Mattel”) has moved
for reconsideration of two aspects of this Court's
April 18, 2001 opinion pursuant to Local Civil Rule
6.3. See Martel, Inc. v. Robarb's, Inc., 139
F.Supp.2d 487 (S.D.N.Y.2001). Defendants Ro-
barb's, Inc. (“Robarb's”), Robert R. Carpenter,
Robert E. Carpenter, Barbara Carpenter and Rollin
K. Carpenter (collectively the “defendants™) op-
pose. For the reasons set forth below, the motion
will be granted solely to clarify the basis of the pri-
or opinion on trademark damages.

Local Rule 6.3 provides in pertinent part:
“There shall be served with the notice of motion a
memorandum setting forth concisely the matters or
controlling decisions which counsel believes the
court has overlooked.”Thus, to be entitled to rear-
gument and reconsideration, the movant must
demonstrate that the Court overlooked controlling
decisions or factual matters that were put before it
on the underlying motion. See Ameritrust Co. Nat'l
Ass'n v. Dew, 151 F.R.D. 237, 238 (S.D.N.Y.1993);
Fast Coast Novelty Co. v. City of New York, 141
F.R.D. 245, 245 (S.D.N.Y.1992).

Local Rule 6.3 is to be narrowly construed and
strictly applied so as to avoid repetitive arguments
on issues that have been considered fully by the
Court. In deciding a reconsideration and reargu-
ment motion, the Court must not allow a party to

Page 1

use the motion as a substitute for appealing from a
final judgment. See Morser v. AT & T Info. Sys.,
715 F.Supp. 516, 517 (S.D.N.Y.1989); Korwek v.
Hunt, 649 F.Supp. 1547, 1548 (S.D.N.Y.1986),
aff'd,827 F.2d 874 (2d Cir.1987). Therefore, a party
may not “advance new facts, issues or arguments
not previously presented to the Court.” Morse/Dies-
el, Inc. v. Fidelity & Deposit Co. of Md., 768
F.Supp. 115, 116 (S.D.N.Y.1991). The decision to
grant or deny the motion is within the sound discre-
tion of the district court. See Schaffer v. Soros, No.
92 Civ. 1233, 1994 WL 592891, at *1 (S.D.N.Y.
Oct. 31, 1994).

Upon receiving such a motion, a court may do
any of the following. First, the motion may be
denied, thereby leaving the original decision un-

altered. See Lehmuller v. Incorporated Village of

Sag Harbor, 982 F.Supp. 132, 135 (E.D.N.Y.1997).
Alternatively, “the Court can grant a motion to
reargue for the limited purposes of considering the
effect of an overlooked matter,” and after doing so
may affirm and/or clarify the original decision.
Lehmuller, 982 F.Supp. at 135-36;see [n re First
American Corp., No. M8-85, 1998 WL 148421, at
*3 (S.D.N.Y. Mar. 27, 1998), aff'd, 154 F .3d 16 (2d
Cir.1998); Violette v. Armonk Assocs., L.P., 823
F.Supp. 224, 226-27, 231 (8.D.N.Y.1993); Brignoli
v. Balch Hardy & Scheinman, Inc., 735 F.Supp.
100, 102-03 (S.D.N.Y.1990). Finally, having gran-
ted a motion to reconsider, the Court may vacate
the original decision. See Morin v. Trupin, 823
F.Supp. 201, 203 (S.D.N.Y.1993); Travelers Ins.
Co. v. Buffalo Reins. Co., 739 F.Supp. 209, 211-13
{S.D.N.Y.1990).

*2 Mattel seeks reconsideration of (1) that por-
tion of the opinion stating that a showing of willful-
ness is a “requisite” for a trademark damage award,
pursuant to George Basche Co., Inc. v. Blue Coral,
Inc., 968 F.2d 1532, 1540 (2d Cir.1992), see Ro-
barb’s, 139 F.Supp.2d at 494; and (2) that portion
of the opinion directing Mattel to produce a witness
for deposition and noting that Mattel's counsel had
previously instructed a witness not to answer cer-
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tain questions, see id. at 498.

Reconsideration is granted in part, solely to
clarify the reasoning supporting the Court's holding
on trademark damages. Although Basche specifies
that a plaintiff may receive damages even if willful-
ness is not shown, 968 ¥.2d at 1540, district courts
have discretion not to award damages if the
plaintiff fails to demonstrate the defendants viol-
ated the trademark willfully, see id.(“Upon proof of
actual consumer confusion, a plaintiff may still ob-
tain damages” absent a showing of willfulness, but
“a finding of willful deceptiveness is necessary in
order to warrant an accounting for profits....”)
(emphasis added); Burndy Corp. v. Teledyne Indus-
tries, Inc., 748 F.2d 767, 772 (2d Cir.1984) (the de-
cision as to whether a defendant will be ordered to
account for its profits under § 1117 rests in the
broad discretion of the district court, guided by
principles of equity.”). The Court denied summary
judgment for Mattel for trademark damages in the
exercise of this discretion and the prior opinion
shall be deemed amended so that the nature of this
holding is not misunderstood.

As to the Rule 30(d) deposition issue, reconsid-
eration is denied, as is Mattel's request to submit af-
fidavits. The new facts proffered do not change the
basis of the holding, namely that the plaintiff was
on notice of the nature of the proposed deposition
pursuant to Rule 30(d), Fed.R.Civ.P., and was
therefore required to provide witnesses who would
testify as to their knowledge thereof.

It is so ordered.

S.D.N.Y.,2001.

Mattel, Inc. v. Robarb's, Inc.

Not Reported in F.Supp.2d, 2001 WL 797478
(S.D.N.Y)
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