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OPINION ANTY ORDER

LYNCH, J.

*71 In this civil RICO action, numerous plaintiffs sue
Leasecomm — Corporation and  its  parent
Microfinancial Inc. (“MFT?), three of its officers
(Peter R. Von Bleyleben, Richard F. Latour, and
Carol Salve) {the "MFI Officers™), three of its alleged
“dealers and vendors” {Compl¥y 39) (Cardservice
International, F-Commerce Exchenge, and On-line
Exchange), and several shareholders of those or other
dealers (Patrick Rettew and Richard Karm Wilson,
shareholders of non-defendant Themeware, Inc.;
Medtrak Corporation, a shareholder of defendant On-
Line Exchange; and Paul Schneider, the principal
shareholder of Medirak), for damages arising from
alleged fraudulent schemes involving the leasing of
e.commerce services and producis. On defendants’
motion, the original complaint was dismissed in
September 2003 for failure to state a claim, with
feave to replead. See Zitp v. Legsecomm Corp., Np.
02 Civ. 8074, 2003 WL 22251352 (S.D.N. Y. Sept.
30, 2003) (*Zito " ). Plaintiffs filed an Amended
Complaint in November 2003,

All defendants except Rettew and Medtrak {who have
not responded to the complaint} have once again
moved to dismiss for failure to state claim under the
Racketeer Influenced and Comupt Organizations
statute, commonly known as “RICO." 18 USC. § §
1961 -1964. They also challenge the sufficiency of
plaintiffs' state Jaw claims. Finally, defendants Karn,
On-line Exchange, and Schneider argue for dismissal
based on lack of in personam jurisdiction. In
response, plaintiffs have ance again sought leave to
amend the complaint. Defendants’ motions will be
granted in part and denied in part; plaintiffs' motion
to amend will be granted in part.

BACKGROUND

The facts summarized below are taken from the
Amended Complaint, the allegations of which must
be assumed true for purposes of these motions 1o
dismiss. The crux of the Amended Complaint is that
Leasecomm formed an enterprise with various
dealers who wused unscrupulous and deceptive
marketing tactics to lure unsuspecting victims into
signing contracts with Leasecomm. These contracts
contained uncomsciomable terms that allowed
members of the eaterprise to “reap unconscionable
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profits” through extreme collection tactics. ({4 73-
74, 122-147))

These central allegations have not changed
significantly from those outlined in plaintifis' original
complaint. However, in response to the Court's
Opinion in Zito 1, plaintiffs have attempted 1o clarify
the varions schemes alleged, which predicate acts
were commitied in furtherance of which of them, and
by which defendants. Toward this end, plaintiffs have
described what they refer to as the “Master Schemne”
of the Leasecormm cnterprise, as well as various
“Implementing Schemes.”

I. The Leasccomm Enterprise

A, General Purpose of Enterprise

MFI i a “financial intermediary” which “finances
activities of third parties through various contracts
and legal arrangements which it calls leases.” { 45,
MFI conducts “aimost all” of its business through
defendant Leasecomm:. (fd) Prior to 1998,
MFl/Leasecormmm was engaged in the business of
feasing or financing the purchase of “tangible
husiness machine products including credit POS
[point of sale] swipe machines.” (f 57.) Those

products were actually marketed by other entities, -

including defendant Cardservice  International
(“Cardservice”). (Jd} In 1998, MFL/Leasecomm
began a program in which it began to lease e-
commerce services, “such as web sites, POS
software, and merchant accounts.”” (f § 48, 58)
These products were marketed “as a part of proffered
business veatures” by, among others, defendants E-
Commerce Exchange (“ECX’), Cardservice, and On-
line Exchange {“0X™). {9 59} MFI/Leasecomm
entered into “strategic alliances” with these entities,
which  plaintiffs  refer to  alternately  as
MFVLeascomm's “dealers” or “the Leasecomm
Associates.” (19 32, 54-55.)

*3 The Amended Complaint, like the original
complaint, focuses on two kinds of conduct by the
defendants, The first is the deceptive marketing
practices of the MFI/Leasecomm dealers, who
plaintiffs allege used deceptive advertising,
misrepresentations, and unfair “bait and switch”
tactics to corral vulnerable customers into leasing
their overpriced and ineffective products. The
dealers, however, did not themselves execute the
lease agreements with the customers; rather, by priot
arrangement with MFL/Leasecomm, they had the

customers sign a form contract provided by
MFI/Leasecomm, which MFI/Leaseconumn later
executed. The coniracts executing these leases were
non-negotiable and contained numerous deceptive
terms, which the dealers are alleged to have
concealed or misrepresented. The second type of
conduct is the aggressive, and aflegedly fraudulent
and extortionate, enforcement tactics subsequently
used by MFI/Leasecomm against defaulting lessees-
tactics enabled in part by the leases' allegedly one-
sided, unconscionable terms. These collection tactics
formed a central and publicly acknowledged part of
MFI/Leasecormm's business plan that “distinguish{ed]
MFI from its competitfors and other leasing
companies.” (19 122-124.

The complaint alleges that the dealers and
MTL/Leasecomm constituted a single “enterprise” by
virtue of an arrangement between the dealers and
MFl/Leasecomm under which the dealers would
market Leasecomm products through various “heavy-
handed, high-powered mass marketing” techniques,
in exchange for a one-time payment of between forty
and sixty percent of the face value of the leases from
MFl/Leasecomm, while Leasecomm would finance
these marketing efforts and the cost of the producis
offered. (§7 45-70.)

B. Muaster Scheme and Leaseconim Leases

The form-lease that customers were asked fo sign in
purchasing products financed by Leasecomum leases
is headed “Non Cancellable Lease Agreement” and
states, in bold capitals, that “NEITHER SUPPLIER
NOR ANY SALESPERSON IS AN AGENT OF
LESSOR NOR ARE THEY AUTHORIZED TO
WAIVE OR ALTER THE TERMS OF THIS
LEASE” {Am.ComplEx. C.) Yet the dealer
defendants, according to the complaint, regularly told
customers that “the contracts were cancelable.” (f
112(h).) The complaint alleges that the dealer
defendants pressured plaintiffs to sign the leases
using illusory inducements such as “waiver of usual
fees and rebate coupons for the usual fees " {f 113
& Ex. B)

The lease includes a space for filling in the lessee's
bank account information to pertnit automatic
withdrawals. (Am.Compl.Ex. C.) In smalier type, the
lease permits Leasecomm not only to automatically
debit the lease charges, but also to charge an
additional $5.00 per month if it becomes “necessary
to switch to statement biiling due to insufficient
furs,” 1o continue the lease on a month-to-meonth
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basis if the lessee fails to notify Leasecomm sixty
days prior to its expiration that he or she opts to
terminate the lease, to charge a late fee of fifteen
percent of any amount past due, and to charge
collection costs (including charges for collection
letters and phone calls). (/) The lease states that
lessee “fully recognizefs] [Leasecomm's] right to
enforce the lease fice from any defenses, offsets [or]
counterclaims,” that lessee has not received any
express or implied warranties for the products leased,
and bas “unconditionally waiveid] any claims ..
against Leasecomm.” It alse provides for “the
exclusive jurisdiction of the Courts of
Massachusetts” and waives “any objection to venue”
there. (/d) Plaintiffs allege improprieties in the
execution of the leases, including forging of some
jessees' signatures, the use of “witnesses” who did
not in fact witness lessees' signatures, failure to fill
out essential terms of the lease, and failure to provide
copigs of leases to lessees. (§9 112, 117.)

*3 Fimally, plaintiffs allege that Leasecomm used
exiortionate means to collect on the leases, such as
insuling, harassing, and intentionally harmful
thetoric including disparaging personal reratks,
embarrassing messages left with third parties about
sending debtoxs to jail, taunting debtors about their
credit and threatening to destroy their credit unless
payment was made without objection for each and
every charge including unjustified credit fee
charges.
(9 133) They allege that lLeasecomm made
unauthorized withdrawals from plaintiffs' bank
accounts and that Leasecomm inflated its charges by
(1) making “frequent, duplicative contacts” such as
multiple collection calls on the same day, and then
“charging for each contact” (§ 136 & Ex. H), and (2)
presenting bad checks for payment multipie times on
the same day, (] 137). Plaintiffs also allege that
Leasecomm  “obtained thousands of default
judgements [sic ] in Massachusetts and .. sought
enforcement of the same.” (§ 139.) The complaint
includes a financial presentation made by MFI at an
investor conference touting the centrality of its
“persistent and innovative collection effort” to its
business pian. (Am.Compl.Ex. D.)

C. Implementing Schemes
1. The Internet Tool Box Scheme: Themeware,

Cardservice, and the “Karn Infomercial”

Plaintiffs have outlined several “implementing

schemes” that they claim were used to further the
master enterprise of luring unsuspecting victims into
signing Leasecomm leases. The most involved of
these, and the one outlined in the most detail, is the
“Internet Tool Box” scheme {the "ITB” scheme).
This campaign was conducted by non-defendant
Themeware, whose shareholders include defendants
Richard Kamn Wilson {generally referred to in the
complaint, and therefore in this Opinion, as “Karn')
and Parrick Rettew. Kam is also described as
Themeware's “principal spokesman.” (4 21.)

In 1997, Themeware began marketing, through a
television “infomercial” hosted by Kam, a group of
products sold together, called the “Internet Tool
Rox,” at a price of $49.95. (Y 9§ 167-182.) The
infomercial referred to the product as the “Internet
Business Tool Box,” and led the viewer “to believe
that [if] contained software and services worth as
much as $800" which would “give them the facility
to accept credit cards on their web pages” and enable
them to “get [ 1 onto the web in thirty minutes and
mak{e] money instantly.” (¢ 189.) It promised a
“30 day money back guarantee.” (/d.) The Tool Box
actually cousisted of items “many of [which] were
readily available for no or nominal charge.” (1
189(c).) ¥ did not permit purchasers to accept credit
cards on their web pages without purchasing
additional services from Cardservice “at costs of
many thousands of dollars.” ( 189{f}.) Furthermore,
the intemet connection provided as part of the Tool
Box software “specifically stated it was for non-
commercial use[ 1.7 (§ 189(h).) The Tool Box
infomercial was widely broadcast as a part of the
Leasecomm Enterprise's “bait and switch” tactics to
he customers into purchasing ineffective and
overpriced products, and lock them into Leasecomm
contracts. (14§ 186-187.)

2. Other Implementing Schemes

*4 Plaintiffs describe various other “implementing
schemes” carried out by various defendants in
furtherance of the Master Scheme, detailing the
manner in  which ecach defendant marketed
Leasecomm contracts, Briefly, these are as follows:

a. Cardservice

Plaintiffs allege that it was Cardservice's practice to
“make telephone marketing calls to individuals in
order to induce them to purchase both virtual
terminals financed by Leasecomm and merchant
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acoounts from Cardservice.” ( 199.) In those calls,
“it was represented that the goods and services being
sold were fit and appropriate for use by the customers
and that the contracts could be cancelled if the
customer was dissatisfied” ({ 200.) When a
customer expressed interest, Cardservice would send
them =a “slick brochure” making various
representations about the company that plaintiffs
allege are false, and would subject them to
“persistent, high-pressure telematketing harangues
that continued to falsely promise money back
guarantees and concealed and obfuscated the unfair
and deceptive provisions of the Leasecomm
contract.” {1 ¥ 204-208.)

Cardservice also marketed products financed by
Leasccomun contracts at “business opportunity
seminars and conferences,” which were themselves
advertised by infomercials. (§ 9§ 210, 215.} At these
conferences, Cardservice representatives would make
product presentations, introduced by conference
“wainers” as offering a “special opportunity” for
web-based businesses. {§ ¥ 217-218.) Using high-
pressure tactics, they would push Cardservice
products that “could not be purchased unless other
products financed by Leasecomm contracts were
purchased.” (3 9 219-220.) The same representations
were made that the contracts for these products were
cancelable, and “the unfair and deceptive provisions
of the Leasecomm contract were concealed.” (f
222

b. "ECX/QX Scheme” and “"ECX Seminar Scheme”

The implementing scheme allegedly executed by
ECX, OX (which is controlled by Medtrak), and non-
defendant National Entreprensur Suppoit Association
(“*NESA"™), is somewhat more complicated. Plaintiffs
allege that in 1999, BCX and Leasecomm entered a
“strategic alliance” whereby Leasecomm agreed to
finance the sale of ECX's products, which primarily
consisted of “merchant accounts and related
services.” ( 1 224, 231) ECX, Medtrack, and
Schneider agreed that ECX would in turn finance OX
to sell its merchant accounts, (§ 225.) OX then hired
non-defendant NESA to market these merchant
accounts; this it did primarily through the circulation
of a videotape of a seminar conducted in January
2000, which was itself promoted by a direct-mail
campaign. (§ 9 229, 230, 233.) The products offered
in the video consisted of “distributorships™ which
granted “exclusive territories” to purchasers of ECX
merchant accounts, {§ 233(f).) Those who purchased
this option would be entitled to training and
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“~opmmissions on all business OX did in the
distributor's area” as well as the benefit of
“gxtensive” marketing, through infomercials and
other promotional activities. (§ 233(f)-m.}.

%5 The video was allegedly deceptive in that it
promised that distributors could, with minimal time
commitment, skills, or risk, earn a “positive cash
flow” (§ 223(b)) and revenues in the “hundreds of
thousands [of] doltars.” (f 223(e).) The investment
necessary was “gither $1450 for a one time payment
or $89.95 a month for four years.” (] 223(e).) These
payments were to be made to Leasecomm, under the
same form-lease that was used in the Master Scheme.
Those who rteceived the video were allegedly
subjected to the same “high-pressure” sales calls
which made the same false representations about the
nature of the Leasecomm contracts. {§f 235))

FCY is also salleged to have “sponsored or
participated in business opportunity seminars and
conferences at which it sold products financed by
Leasecomm contracts.” (§ 237.) Like the Cardservice
Seminar Scheme, the BCX seminars involved a
“vendor of ECX products” presenting a “special
business opportunity” and using high-pressure tactics
to close the deal, while giving false assurances that
the contracts were cancellable and concealing their
unfair provisions. (1 § 239-240.) While plainiiffs
aliege generally that they were “caused to purchase
over-valued defective goods and services” by the
ECX seminars {§ 241), they do not allege describe
specific  defects or identify particular false
representations about the products, as they do with
respect to Cardservice, ENL

FNI, Under the heading “Miscellaneous
Schemes,” plaintiffs also assert a vague
allegation of “numerous other sub-schemes
by dozens of other dealers who use[ J ...
similar misrepresentations and obfuscation
to sell their products.” (§ 242.) This appears
to be an effort to assert future, unspecified
claims against additional defendants. Taken
alone, this allegation is insufficient, as it
fails to specify the identities of the entities
involved or the nature of these purported
schemes. Of course any effort to add
defendants would at this point require the
approval of the Court. See infra Part V.B.
However, the insufficiency is inmaterial to
the present motions in all other respects in
light of the finding that plaintiffs more
particular allegations against the individual
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defendants are sufficient to swrvive the
motions to dismuss.

DISCUSSION
L. Legal Standards

A. Dismissal under Rule 12(b)(6)

On # motion to dismiss under Fed R.Civ.P. 12(b)(6),
the Court must accent “as true the facts alleged in the
complaint,” Jackson Natl Life ins. Co. v, Meyrill
Fynch & Co. 32 F.3d 697, £99-700 (2d Cir.1894),
and may grant the motion only if “it appears beyond
doubt that the plaintiff can prove no set of facts in
support of his claim which would entitle him to
relief.” Thomas v.. City of New York, 143 F.3d 31, 36
{2d Cir.1998) (citations omitted); see alse Bernheim
v, Litt, 79 F.3d 318 321 (2d Cir.1996) (when
adjudicating motion to dismiss under FedR.Civ.P.
12(BY(6), the “issue is not whether a plaintiff will
ultimately prevail but whether the claimant is entitled
to offer evidence to support the claims” (internal
guotation marks and citations omitted)). When
deciding a motion to dismiss pursuant to Rule
12(b)(6), the Coust may consider documents attached
to the complaint as exhibits or incorporated in it by
reference. Bross v, Am. Film Techs., Inc, 987 F.2d
142, 150 (2d Cir.1993). All reasonable inferences are
to be drawn in the plaintiffs favor, which often
makes it “difficult to resolve [certain questions] as a
matter of law.” bt re Independent Energy Holdings
PLC 154 FSupp.2d 741, 748 (S.D.N.Y 2001},

B. Civil RICO

Plaintiffs RICO claim, the only federal claim and
therefore the basis of federal jurisdiction for the case,
is based on 18 1).8.C, & 1962(¢), which makes it
unlawful for “any person employed by or associated
with any [interstate] enterprise ... to conduct or
participate, directly or indirectly, in the conduct of
such enterprise’s affzirs through a pattern of
racketeering activity,” and 18 U.S.C. § 1962(d) ,
which penalizes conspiracy to violate, inter alia, §

1962(c).

%6 In order to state a substantive cause of action
ynder §  1962(c), the plaintiff must allege that a
defendant engaged in “(1) conduct, (2) of an
enterprise, (3) through a pattern (4} of racketeering
activity” (5} resulting in {6) injury to business or

property. dnatign v. Coutts Bank (Switzerland) Lid,
193 F.3d 85, 89 (2d Cir.1999) , quoting Sedima.
S.PRL v Jmrex Co., 473 U.§. 479, 496 (1985).

A RICO “enterprise” can be “any individual,
partnership, corporation, association, or other legal
entity, {or] any unmion or group of individuals
associated in fact although not a legal entity.” 18
1.8.C. § 1961(4). The enterprise camnot, however,
be the very defendant that is itself charged with being
the “person ... associated with” and “participat[ing] in
the conduct of” the enterprise; that is, the enterprise
must be distinct from each of the “persons”
conducting it. Riverwoods Chappaqua Corp, V.
Marine Midland Bank. N.4., 30 F.3d 339, 343-44 {24
Cir.1994). Here, plaintiffs allege an “association in
fact” consisting of Themeware, Cardservice, OX,
ECX, and MFV/Leasecomum.

The “pattern of racketeering activity” must consist of
at least two “predicate acts” of racketeering activity
within ten years, § [96143) , where the “acts” are
certain violations of state or federal law as set forth in
§ 1961(1}). Plaintiffs here allege predicate ucts
comsisting of wire fraud, 18 US.C, § 1343, mail
frand, 18 U.S.C. § 1341 , and violations of the
Hobbs Act, 18 U.5.C. 8§ 1951.(F9 325-332))

In otder to demonstrate that defendants “conduct[ed]
or participate[d], directly or indirectly, in the conduct
of* an enterprise, plaintiffs must allege more than
mere participation in the enterprise, since fto
“conduct” the affairs of an enterprise “one must have
some part in directing those affairs.” Reves v, £rnst
& Young 507 US 170, 179 (1993). Plaintiffs must
therefore allege facts indicating that each defendant
participated in the management of the enterprise. /d.
The plaintiff must allege facts supporting an
inference that each defendant “was aware of the
general natwe of the conspiracy and that the
conspiracy extended beyond the defendant’s
individual role.” United Siates v, Zichettello, 208
F.3d72..100 (24 Cir.2000) (quoting trial court's jury
instructions). In other words, the general structure of
the conspiracy alleged must suggest that the alleged
patticipant “knew what the other conspirators ‘were
up to’ or [that] the situation would logically lead an
alleged conspirator ‘to suspect he was part of a larger
enterprise.” * Jdat 99, quoting United Stafes v.
Viola, 35 F,3d 37, 44-45 (2d Cir.1994).

Cowrts in this district, in agreement with the holdings
of several Courts of Appeals, have carefully
serutinized civil RICO claims at the dismissal stage,
since the statute was “enacted expressly, as set forth
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in the preamble to the Act, ‘to seek the eradication of
organized crime in the United States” ' and therefore
“mere assertion of a RICO claim ... has an almost
inevitable stigmatizing effect on those named as
defendants.” Katzmgn v. Victorig's Secret Catalogue,
167 F.R.D, 649 634-55 (S.D.N.Y.1996) (quoting
Fienerog Ruis v, Alegrig, 896 F.2d 645, 650 (ist
Cir.1990)); see also Goldfine v. Sichenzig, 118
F.Supn2d 392, 397 {(S.DN.Y.2000) (stating that
“[fJnis Court looks with particular scrutiny at Civil
RICO claims to ensure that the Statute is used for the
purposes intended by Congress” and dismissing
RICO claim); Schmidt v. Fleet Bank. 16 F Supp.2d
340, 346-49 (S.D.N.Y.1998) (citing Katzman and
dismissing RICO claims).

11. Plaintiffs' RICO Claims

*7 In dismissing plaintiffs’ first Complaint, this Court
remarked upon the complexity and abstraction of the
RICO statute, noting that these characteristics
“render{ed] it difficult for plaintiffs to plead the
elemenis of a cause of action with clarity and
concision.” Zito I at *5. The Court further noted that
“the broad-brush, imprecise approach to pleading
exemplified by this complaint challenges the
defendants' ability to understand what they are being
sued for, the Court's ability to understand the
plaintiffs' theories, and the plaintiffs' ability to
survive judicial scrutiny that may misperceive the
plaintiffs' true intentions.” ld. at *6. While the
plaintiffs' Amended Complaint is still far from a
model of clarity, they have sufficiently cured the
primary defects previously identified by the Court.

Although the Amended Complaint does mnot

materially alter plaintiffs’ central allegations, i does
“spell out more clearly the nature of the enterprise
alleged, the specific predicate acts that constitute the
pattern of racketeering, and the persons who are
alleged to have committed each of those predicate
acts.” /d. The Amended Complaint therefore survives
the instant motions to dismiss.

Although defendants filed their motions to disass
separately, there is significant overlap in the
arguments they have presented. For example,
defendants have focused on the sufficiency of a few
elements of plaintiffs’ RICO claims, namely whether
plaintiffs have alleged an enterprise, whether they
have attributed predicate acts to each defendant,
whether such acts are sufficient to constitute a
“pattern” of racketeering activity, and whether they
have sufficiently alleged that each defendant
“conducted” the enterprise, FN2 Thus, before

addressing the sufficiency of plainufls' specific
allegations with respect to each defendant, a few
general observations are in order.

FN2. Zito / held that plaintiffs had
adequately alleged injury and causation, and
defendants do not renew their challenge to
these elements, See Zito [ at ¥18-%20.

A. The Enterprise

The Amended Complaint alleges that an enterprise
existed consisting of MFI/Leasecomm and its dealers,
pamely ECX, Cardservice, and OX. FN3 As this
Court noted in addressing plaintiffs' previous
complaint, in construing the concept of an
“association in fact,” cowris have attempted to
balance the realities of the sometimes amorphous
structure of criminal associations with the risk that
the statute might be improperly employed to “str{ing]
together” predicate acts by unconnected defendants.
Zite [ at *7, citing Nasik Breeding & Reseqrch Farm
Ltd v, Merck & Ce. 165 F.Suppad 514, 339
(S.D.N.Y.2001) The hallmarks of an “association in
fact” enterprise are that the group of alleged
malefactors waust be “associated together for a
common purpose of engaging in a course of
conduct,” and must show “evidence of an ongving
organization, formal or mformal, and ... evidence that
the various associates function as a continuing unit.”
United States v. Turkette, 452 1.8, 576, 583 (1981),
While the question of whether a group of individuals
or corporations exhibit such organization and
commen purpose is ordinarily one of fact, the
complaint must allege facts that permit an inference
that such an association exists.

EN3. In Zifo 1, the Court expressed doubt as
te whether plaintiff could plead a violation
of RICO hased on an enterprise consisting
of MFI/Leasecomm itself. See Zito [ at *6.
Plaintiffs have apparently abandoned
reliance on any such theory, focusing
instead on clarifying the structure of the
broader alleged enterprise,

8 In the Amended Complaint, plaintiffs have alleged
a hierarchical “hub and spoke” type siructure,
whereby Leasecomm carefuily vetted and supervised
its dealers, each of which .. obtained customers for
Leasecomm “through heavy-handed, high-powered
mass marketing” (9 50-52, 61), that these dealers in
turn joined in the goal of the enterprise “to obiain
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money from the purchasers of the Leasecomm
contracts through trick, deceit, chicane and
overreaching™ (% 713, and that they “were aware that
[their] products were being sold through fraudulent
marketing practices and that {Leasecomm's] contracts
were unconscionzble, unfair and deceptive.” (] 82.)
They further allege that this schemie lasted “for a
period beginning no jater than 1998 and continuing
until October 2002.” (§ 83.)

Cardservice and ECX once again challenge the
sufficiency of plaintiffs' pleadings, arguing not only
that piaintiffs have failed to specify their participation
in the enterprise, but also that they have failed to
allege that an enterprise existed at all. In support of
their position, they argue that: (1) plaintiffs have
insufficiently spelled out “the continuity, structure,
organization, or persomnel of this  group”
{Cardservice Mem. 15; see also ECX Mem. 12), (2)
plaintiffs have not alleged facts “indicat[ing] that
Themeware and Cardservice, on the one hand, had
any involvement in or ever communicated with OX
or ECX, on the other hand” (Cardservice Mem. 15),
and (3) “business competition between ECX and
Cardservice clouds the existence of any ‘common
purpose’ allegediy shared by the participants in the
alleged Master Scheme” (ECX Mem. 12).

With rtespect to the first argument, the Court
specifically found in its prior opinion that plainiifis
had adeguately alleged that an enterprise existed for
purposes of asserting a RICO violation, Specifically,
the Court found that the original complaint had
adequately alleged “that MFI/Leasecomm's primary
customers were marketers of dubious products by
fraudulent means, and that the supposedly
independent businesses defendants reference in their
argument functioned as an intcgrated system for
fleecing the unwary.” Zite [ at *7. What remained to
be mere clearly alleged was the role of each
defendant in that enterprise. The Amended Complaint
describes in detail the structure of the enterprise
alleged, in which Leasecommi chose and supervised
dealers who were known 1o prey on vilnerable
consumers with poor credit ratings, and in which the
dealers were aware of and misrepresented or
concealed the unfair terms of Leasecomm contracts.
It was Leasecomm's financing that permitted the
dealers o continue marketing their deficient
products, and that financing in turn depended upon
the dealers’ marketing efforts and Leasecomim's own
collection activitiss. Each therefore had a stake in the
success of the other. Plaintiffs have thus alleged facts
sufficient to support a finding that the parties
identified were “associated together for a2 common

purpose,” and have sufficiently outlined the structure,
duration, and goals of that association,

*9 The argument that plaintiffs have not alleged
interaction between Themeware/Cardservice and
BECX and OX, or that ECX and Cardservice were in
fact in competition, does not bear on whether or not
an enterprise existed. As the Court noted in its prior
opinion, “[iit is commonplace in RICO enterprises
for the members of the enterprise to engage in
separate schemes or conspiracies, not ail of which
involve all of the participants in the enterprise.” Ziro
at *8, citing [/nited States v. Mayrg, 80 F.3d 73, 77
(2d_Cir.1996) ; United States v, Coonan, 938 F.2d
1553, 1560-61 (2d Cir.1991). The question of
whether an “association in fact” existed is distinct
from that of what role each defendant played in it, or
whether each defendant may be held liable under
RICO for participating in it. Similarly, defendants
cite mo authority holding that competition among
participants in an enterprise will negate the existence
of that enterprise, and the Court sees no reason that it
should,

The Amended Cornplaint, like the original one,
alleges facts sufficient to support a finding that a
unitary enterprise existed. Leasecomm is alleged to
have centraily controlled the enterprise and
supervised each of its dealers, and was therefore
aware of each player and of the role each played in
furthering  its  overall  poals.  Moreover,
MF!/Leasecomm made no secret of its husiness plan,
which involved recruiting various businesses like the
other members of the alleged enterprise into strategic
alliances that would generate the leases that its
aggressive  collection practices would make
profitable. {See Am. Compl. Ex. D., collecting slides
from conference presentation touting MFI's
“persistent and innovative collection effort.”) Thus,
the other entities that became part of the enterprise
were on notice that their amangements with
Leasecorm were not unique, but were part of a
larger structure erected by MFVLeasecomm.
Accordingly, whether or not the individual dealers
were aware of each other's identities or specific
activities, the enterprise itself, an “association in fact”
united by a8 common purpose and orchestrated by
.easecomm, is therefore properly alleged.

B. Predicate Acts under §_1962(c)

1. Mail and Wire Fraud
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The Amended Complaint asserts as predicate acts
wire fraud, 18 US.C. & 1343 , and mail fraud, 18
U.8.C. § 1341, as well as violations of the Hobbs
Act, 18 US.C § 1951, FN4 Plaintiffs identify
several mail and wire transmissions that they allege
were used to further defendants' schemes. These
include: {1) causing contracis to be sent to plaintiffs,
(2) causing contracts to be retumned to plaintiffs, (3)
causing the Karn infomercial to be transroitted, {4
causing the OX video to be mailed to plaintiffs, (5)
causing account staterments to be mailed to plaintiffs,
{6) causing automatic charges to be deducted from
plaintiffs’ bank accounts and credit cards, (7) causing
“dunning calls” to be made to plaintiffs demanding
payments. (§§ 248-324.)

FN4. The Hobbs Act allegations will be
discussed infra Part 11.D 2.

*10 In order to allege 2 violation of the mail or wire
fraud statutes, a plaintiff must allege the elements of
the offense: “(i) a scheme to defraud (ii) to get money
or property, (i) furthered by the use of interstate
meil or wires.” United States v. Autuori, 212 F.3d
105, 115 (2d_Cir2000). A scheme to defraud “has
been described as a plan to deprive a person of
something of value by trick, deceit, chicane or
overreaching.” Jd., quoting McNally y. United States,
483 U.S. 350, 358 {1987} , and Hammerschmid: v.
United States, 265 U.S. 182, 188 (1924} (internal
quotation marks omitted).

2. The “Schemes to Defraud”

As the Court held in Zite [, at least two of the
“gehemes” described by the plaintiffs constitute
“echemes to defrand” under the wire fiaud statutes,
The first is, of course, the Master Scheme centering
around the Leasecomyn leases themselves, in which
the participants employed deceptive marketing to lure
consumers into purchasing ineffective products and
then relied on aggressive collection tactics to enforce
the contracts’ unconscionable terms. The Amended
Complaint spells out in more detail why the leases
were unfair, as well as the false and deceptive
practices associated with obtaining them. The second
is the 1TB schems, marketed through the Karn
infomercial, which falsely represented that the
products in the Tool Box were suitable for businesses
and would allow purchasers to process charges
instantly over the infernet, when in fact, it was
suitable only for persomai use and required the
purchase of costly additional products in order to

function as promised. See Zito  at *14, Each of these
represents a fraudulent scheme in and of itgelf.

None of the other “schemes” alleged by plaintiffs
constifutes a fraudulent scheme in and of itself. OF
these, the “Cardservice Telemarketing Scheme,” the
“Cardservice Seminar Schere,” and the “ECX
Serninar Scheme” all essentially describe the same
general allegations in different contexts: The various
defendants associated with each scheme used high-
pressure sales tactics to market defective products
and push Leasecomm leages, and they lied about or
misrepresented key terms of the contracts executing
those leases. In cach case, the complaint fails to
specify the nature of the products associated with the
“merchant accounts,” or in what ways they were
defective. Instead, the central fraud alleged is the
marketing of the Leasecomm leases connected with
the products. FNS In wruth, therefore, these
“schemes” merely represent different contexts-e.g.,
cold-call  telemarketing, business  opportunity
seminars-in which products financed by Leasecomm
leases were sold.

FN3S. Plaintiffs point out that the “slick
brochure” mailed in connection with certain
of these schemes contained falsehoods
stating that Cardservice was privately
owned, when in fact it was a publicly traded
corporation. (f 205-206.} This does not alter
the analysis, as plaintiffs do not allege that
this statement was in any way material fo
plaintiffs' decision to purchase the products
in question.

The same is true of the “ECX/OX Scheme,” although
the Amended Complaint desczibes this scheme in
more detail than it does the others. The central
allegation of this scheme is that defendants ECX and
OX promised purchasers of their products “risk free”
access to high returns based on minimal effort, that
they would have exclusive distributorships of these
preducts and weuld receive commissions based on
(X sales, and that they would benefit from training
and marketing efforts by OX. However the Amended
Complaint never states that these promises proved
false in any way, or that plaintiffs were injured as a
result. For example, plaintiffs do not allege that they
did not achieve the promised profits, or that
defendants failed to perform the promised marketing
campaigns or training. In addition, it fails to specify
the nature of the products in question, or in what
ways they were defective. The allegations thus
fundamentally fail to allege essential elements of
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*11 This does not mean, however, as several
defendants argue that it does, that plaintiffs’ RICO
claims must fail, Plaintiffs have designated these as
“implementing schemes™ for a reason: They served
primarity as vehicles to accomplish the overall
purpodes of the Master Scheme. As such, they are
more properly understood as a method of
characterizing the role of each defendant in the
overall enterprise, and what steps each took to further
its poals. in outlining each of these marketing
strategies and identifying which defendauts were
associated with each, plaintiffs have satisfied the
Court’s requirement that they state clearly “the
frauduient schemes any particular defendant is
alleged to have participated in on bebalf of the
enterprise, and used the mails or wires to furiher.”
Zito [ at *9. The fact that some of them do not serve
as “schemes to defraud” in themselves doss not
detract from their value in setting forth the particular
actions each defendant took to further the Master
Scheme.

Defendants similarly argue that plaintiffs’ claims
must fail becanse the content of many of the mail and
wire transnissions was not false in itself, Such falsity
iz not required. As the Cowurt noted in Zifo J/, “merely
propesing an unconscionable contract ferm is not a
crime.” Id. However, in order to plead a RICO claim
based on mail or wire fraud, “[tthe telephone calls or
mailings need not have contained misrepresentations
themselves.” Miltland Raleigh-Durham v. Mvers, 807
F.Supp. 1025. 1056 (S,D.N .Y.1992) , citing Patrick
Carler_Assocs., Inc. v, Rent Stabilization Ass'n, No.

Tool Box, and the telemarketing calls. However,
even those that did not, when viewed in context,
clearly served to further the overall scheme to
defraud. For example, the mailings of the contracts
were followed by telephone calls including high-
pressure sales pitches; the terms of the contracts were
nusrepresented, in the case of the option to cancel, or
concealed, in the case of the various unfair terms;
plaintiffs were urged to return the contracts with key
terms left blank; plaintiffs’ signatures were forged or
witnesses falsely sworn, The mailing of these
documents took place in concert with defendants'
overall modus operandi, and can therefore fairly be
said to have been conducted “in furtherance of” the
overall frand, Similarly, the deduction of moneys or
entry of charges from bank accounts and credit cards,
while permitted under the contract due to plaintiffs'
defavlt and therefore not false per se, were
effectuated with the overall goal of fleecing plaintifis
and with defendants’ knowledge of the circumstances
that led to the defaults.

3. Requiremnents of Rule %(b)

%12 Defendants have further argued that plaintiffs
have failed to meet the requirements of Rule 9(b} that
“claims based upon fraud, incloding claims of wire or
mail fraud as predicate acts to a R¥CO clairn, must be
pleaded with particularity, Fed R Civ.P. 9(b).” Zite |
at *13. This normally requires the complaint to
specify the time and place of a fraudulent
representation, as well as who made the
representation. Quaknine y. MacFariane, 897 F.2d
75, 79 {2d Cir.1990). However, as noted in Zizo [,

89 Civ. 7716, 1990 WL 195993, at *3 (SDNY.
Nov. 28, 1990): see also Merrii Lynch, Plerce,
Fenner & Smith, Inc. v. Young, N, 91 Civ, 2923,
1904 WL 88125, at *9 (SDNY. Mar. 13, 1994)
(“Even mailings that are innocent on their face may
be in furtherance of a fraudulent scheme in viclation
of mail or wire fraud statutes because it is clear that
[{jhe mailings themselves need not contain
misrepresentations.”  {internal quotation  marks
omitted)). Rather, plaintiffs must merely assert that
the nse of the mails or the wires was accomplished
“in furtherance of’ the scheme alleged, which was
itself frandulent. Myvers, 807 F.Supp, at 1056. In other
words, it is the fraudulence of the scheme itself, not
any individual faischood in any particular mail or
wite commemication, that must be alleged.

As established above, some of the mailings and wire
communications did contain falsehoods-for example,
the Kam infomercial used to promote the Internet

where the complaint describes the “nature and
operation of the scheme in which the defendants are
elleged to have participated,” this requirement may
be relaxed. Zito I at *28 {quoting Beth fsrael Medical
Center v, Smith 576 F.Supp. 1061, 1070-71
(8.D.N.Y.1983) (finding that “{iln view of the
complaint's detailed description of the defendants'
scheme ... the failure to describe particular letters or
telephone calls is not fatal to the complaint™); see
also Center Cadilluc_Inc. v. Bank Lewmi Trust Co._of
New York 808 F.Supp. 213, 229 (SDN.Y.1992) (
“[TThe complaint need not specify the time, place and
content of each mail communication where the nature
and mechanics of the underlying scheme 18
sufficiently detailed.™). By detailing the various
marketing methods each defendant used to push
Leasecomm contracts on unsuspecting customers,
and by alleging that use of mail and wire
communications were central to these methods,
plaintiffs have thus generally demonstrated the
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mechanics of the fraudulent scheme and “what the
alleged fraud consists of specifically.” Beih Israel,
576 F.Supp. at 1071, (quoting Segal v. Gordon,_46]1
Fod 602, 607 (2d Cir1972)). Their careful
enumeration of the defendants’ various “schemes”
therefore serves fo satisfy the requirements of Rule

by

In addition, several defendants have raised the
argument that plaintiffs have failed to specify which
individuals actually made the telephone calls or sent
the letters in question. While it is wwue that the Court
exhorted the plaintiffs in Ziro I to specify which
defendant was responsible for the various predicate
acts alleged, to require plaintifis to describe en
enterprise of this scale with the level of specificity
demanded by defendants would be pointless. It is
neither necessary nor in most cases would it be
possible for plaintiffs to include in their pleadings
minutia such as the names of the individual
selemarketers who made the alleged “dunning calls,”
the total number of such calls, or the specific dates
and times of the calls, as it is precisely this type of
information that “lies peculiarly within the opposing
parties’ knowledge.” Quaknine v, MucFarlane, 897
F.2d 75. 81 (2d Cir. 1990). “A defendant accused of
mail or wire fraud need not be the one who sent the
mailing or placed the call. He need only have
reasonably foreseen that a third-party would use the
mails or interstate wires in the ordinary course of
business as a result of defendant's acts.” Am.
Arbitration Ass'n v, DeFenseca, No. 93 Ciy. 2424,
1996 WL 363128, at *9 (SD.N.Y, Jung 28 1996).
As plaintiffs aptly put it, so long as they properly
allepe which defendant entity was responsible for
causing the alleged communications to be made, “it
was not necessary for [the defendant in question] to
stuff the envelopes, lick the stamps or drop the mail
off at the post office” in order to be held lizble. (P.
Opp. to Burtzloff Mot. 6.)

C. Paitern of Activity

*13 Ag discussed at length in Zifo / in order to
establish a patiern of racketeering activity, plaintiffs
must allege that a defendant's predicate acts
“themselves amount to, or that they otherwise
constitute a threat of continuing racketeering
activity.” H.J. Inc. v. Northwestern Bell Tel Co., 492
11,8, 220 241 (1989). This may be demonstrated by
“proving a series of related predicates extending over
a substantial period of time,” or showing the threat of
such continuing activity based on predicates proved.
Id at 242, In such cases, where the eaterprise is

otherwise a legitimate business (as opposed fo 2
strictly criminal enterprise), plaintiffs may satisfy the
continuity requirement by showing that these
predicates “were the regular way of operating that
business, or that the nature of the predicate acts
themselves implies a threat of continued criminal
activity.” Cofacredit, S.A4. v. Windsor Plumbing
Supply_Co., 187 F.3d 229, 243 (24 Cir.1999).
Although continuity i usually based primarily on the
duration of time the predicate acts are alleged to have
occurred, “other factors such as the number and
variety of predicate acts, the number of both
participants and victims, and the presence of separate
schemes are also relevant.” /d. at 247,

Various defendants claim that the Amended
Complaint does not allege the requisite “pattern™ of
racketeering activity to satisfy the continuity
requirerment, both because it fails to specify the
precise number of racketeering acts, and because the
time-period in which the acts were committed is too
short. The latter argument was addressed in Zito J,
which found that there was no bright-line rule setting
a floor for the duration that must be specified in order
to constitute a “substantial period.” Plaintiffs have in
most cases alleged a time-frame of at least five years,
in many cases continuing o date. (] 251, 260, 289,
303, 318.) However, their ailegations vary; whether a
pattern bas been adequately alleged against each
defendant must therefore be analyzed according to
the acts attributed to cach defendant.

As for the number of predicate acts alleged, plaintiffs
repeatedly claim that this was “[a]t least two and as
many as tens of thousands.” This statement is
repeated verbatim, without distinguishing among
defendanis or bothering to specify particular dates or
times of the mail or wire communications. (14 251,
260, 289, 303, 318) Defendants are correct that taken
alone, these allegations are conclusory and would be
insufficient to sustain a RICO claim under § _1962(c).

However, several factors mitigate this deficiency.
First, as discussed in further detail below, the
Amended Comphaint elsewhere states with more
particularity the nature of the activities conducted by
gach defendant in furtherance of the overall
fraudulent scheme or scheres in which it is alleged
to have participated. Second, plaintiffs have affixed
to the Amended Complaint a sufficient number of
exemplars of the cormumunications in question, such
as letters, account statements, and faxes, many of
which are on the letterhead of various defendants, to
indicate that defendants regularly relied on the mails
and the wires in accomplishing the goals of the
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alieged enterprise. (See, e.g, A Compl Ex. E, F,
G, H, 1) Third, it is indisputable that the precise
number of pieces of mail or telephone calls is the
type of knowledge exclusively within the knowledge
of the defendants, and thus difficult for plaintiff to
estimate prior to discovery, Finally, the clear
implication of the Amended Complaint is that the
fraundulent schemes alleged were central to the
business plans of the corporate defendants,
particularly of MFI/Leasecomm, and constituted their
regular means of doing business. Thus, to the extent
that plaintiffs allege a sufficient number of predicate
acts invelving each defendant, the overall allegations
of the complaint strongly support the idea that those
acts constitute a “pattern.”

. Sufficiency of RICQO §_1962(¢) Claims Against
Particular Defendants

1. Predicate Acts Commeon to All Defendants

*14 Plaintiffs have organized their allegations of
predicate acts into charts outlining which defendant
committed which act, the duration and number of
those acts, and the schemes they were intended to
further, Defendants complain  that  plaintiffs
indiscriminately charge all the defendants with
identical predicate acts in furtherance of all of the
schemes alleged. This is not exactly accuraie:
Although there is significant overlap, plaintiffs have
charged certain defendants with different predicate
acts that others are not associated with, that were
aliegedly committed in furtherance of “their
respective  implementing  schemes.”  Moreover,
plaintiffs are perfectly free to make the same
allegations against multiple entities, so long as they
have a good faith basis for doing so and their
complaint adequately puts defendants on notice of
which claims are being asserted against whosm.

Plaintiffs iist certain mail and wire transmissions
allegedly conducted by each of the defendants, with
the exception of Karn, in furtherance of the Master
Scheme and their various implementing schemes: ()
mailing the Leasecomm contracts, {b) causing such
contracts to be returned, and (c) directing the mailing
of account staternents. {(f 4 248-263, 284.293.}
Plaintiffs variously claim that defendants either
caused these acts to be done or “controlled” their
commission, (fd.)

These allegations make sense in light of the alleged
structure of the Leasecomm enterprise, in which

dealers sent out Leasecornm coniracts and subjected
plaintiffs to high-pressure sales tactics, either via
telephone or in person, to get them to return the
contracts by overnight mail to be executed. It is also
only logical that the dealers providing the producis at
the point of sale would be involved in causing the
mailing of account statements to the appropriate
individuals. It is thus not improbable that each of the
defendants in fact exercised some degree of control
over the execution of these alleged acts. These acts
are therefore sufficient to qualify as predicate acts by
each of the defendants.

All defendants, again with the exception of Karn, are
further alleged to have “participated in” and/or FN§
“conducted” acts of mail or wire fraud for procuzing
signatures on Leasecomm contracts, knowing that the
sontracts authorized the use of the mails or wires to
{a) mail account staternents, (b) deduct money from
bank accounts and charge credif cards, and (¢} make
dunning calls. These aliegations are also sufficient
constitute predicate acts. As the Second Circuit has
lLield, *it is not significant for purposes of the mail
fraud statute that a third-party, rather than the
defendant, wrote and sent the lefter at issue,
providing ... the defendants could reasonably have
foreseen that the third-party would use the mail in the
ordinary course of business as a result of defendants'
act.”™ U.S._ v. Bormevsky 879 F2d 30, 36 (2d
Cir. 19893, The collection practices alleged were
central to the Leasecomm enterprise and the
fraudulent scheme it -sought to further. These
practices were clearly authorized by the contracts in
question, and indeed, depended on the employment
of mail and wire trensmissions carried out “in the
ordinary course of business.” By causing the
Leasccomm coniracts to be executed, defendants
should reasonably have foreseen that the use of mails
and wires would result.

FN6. The Amended Complaint has a
repeated  typo, stating  that  various
defendants “participated in controlled” these
acts. Tt is unclear whether this was intended
to be “participated in {and] controlled™ or
“participated in [or] controtled.”

2. Leasecomm Defendants

*15 In addition to alleging that the Leasecomm
Defendants, along with the other defendants
discussed above, controlied the mailing and return of
the Leasecomm contracts and the mailing of account
statements, plaintiffs further allege that the
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