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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA

JACKSONVILLE DIVISION

ROBERT A. SHAHEEN, an individual, and
PATRICIA S. SHAHEEN, an individual ,

Plaintiffs,

v. Case No.  3:08-cv-212-J-25TEM

MORGAN STANLEY & CO., INCOPORATED, a
Delaware company, and MORGAN STANLEY
DW INC., a Delaware Company,

Defendants.
_____________________________________/

NOTICE OF DESIGNATION UNDER LOCAL RULE 3.05

Please take notice that, in accordance with Local Rule 3.05, this action is designated as a

Track TWO  Case.  Plaintiff is responsible for serving a copy of this notice and any attachment to

this notice upon all other parties.  All parties must meet the  requirements established in Local Rule

3.05 for cases designated on this track and utilize the attached Case Management Report form (the

Court will not accept a unilateral Report).

The Court anticipates that most Track Two cases will be tried within 18 months of the filing

date.  Therefore, the discovery deadline shall be set 11 months from the filing date.  If the parties

are seeking more time for discovery then this 11 month time-frame would allow, they shall, along

with a showing of good cause, provide the Court with their proposal for the discovery deadline in

an addendum to the case management report.

The parties are invited to consider assumption of responsibility for this case by the assigned

Magistrate Judge.  Attached to filing party's copy of this Notice for such purpose is a self-

explanatory Consent form.  Note that the form is to be filed ONLY if signed and agreed to by all

parties on a single form.

 SHERYL L. LOESCH, CLERK
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By:    /s/  Paula Goins           
    Deputy Clerk

Date:  March 6, 2008

Attachments  - Case Management Report  form and Form A0-85 "Notice of Availability of a United States Magistrate
               Judge to Exercise Jurisdiction"

Distribution:
-Copies to plaintiff(s) (including habeas petitioner(s), bankruptcy appellant(s),

and removing defendant(s))

Case 1:08-cv-04264-SHS     Document 1-10      Filed 05/06/2008     Page 2 of 11



UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA

JACKSONVILLE DIVISION

ROBERT A. SHAHEEN, an individual, and
PATRICIA S. SHAHEEN, an individual ,

Plaintiffs,

v. Case No.  3:08-cv-212-J-25TEM

MORGAN STANLEY & CO., INCOPORATED, a
Delaware company, and MORGAN STANLEY DW
INC., a Delaware Company,

Defendants.
_____________________________________/

CASE MANAGEMENT REPORT

1. Meeting of Parties:  Pursuant to Local Rule 3.05(c)(2)(B) or (c)(3)(A), a meeting was
held on              (date) at  (time) (check one) (__) by telephone (or) (__) at             

    (place) and was attended by:
Name Counsel for (if applicable                    

2. Initial Disclosures:  

a.    Fed. R. Civ. P. 26(a)(1) as amended December 1, 2000 provides that "[e]xcept
in categories of proceedings specified in Rule 26(a)(1)(E), or to the extent otherwise
stipulated or directed by order, a party must, without awaiting a discovery request, provide
to other parties: (A) the name and, if known, the address and telephone number of each
individual likely to have discoverable information that the disclosing party may use to
support its claims or defenses, unless solely for impeachment, identifying the subjects of the
information; (B) a copy of, or a description by category and location of, all documents, data
compilations, and tangible things that are in the possession, custody, or control of the party
and that the disclosing party may use to support its claims or defenses, unless solely for
impeachment; (C) a computation of any category of damages claimed by the disclosing
party, making available for inspection and copying as under Rule 34 the documents or other
evidentiary material, not privileged or protected from disclosure, on which such computation
is based, including materials bearing on the nature and extent of injuries suffered; and (D)
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1 A party must make its initial disclosures based on the information then reasonably available to it and is not excused from making its disclosures
because it has not fully completed its investigation of the case or because it challenges the sufficiency of another party's disclosures or because another party
has not made its disclosures.  See Fed. R. Civ. P. 26(a)(1).

2Information referenced by Fed. R. Civ. P. 26(a)(1)(A)-(D) must be made "at or within 14 days of the Rule 26(f) conference unless a different
time is set by stipulation or court order, or unless a party objects during the conference that initial disclosures are not appropriate in the circumstances of
the action and states the objection in the Rule 26(f) discovery plan."  Fed. R. Civ. P. 26(a)(1).  Any party first served or otherwise joined after
the Rule 26(f) conference must make these disclosures within 30 days after being served or joined unless a different time is
set by stipulation or court order.  See Fed. R. Civ. P. 26(a)(1).

for inspection and copying as under Rule 34 any insurance agreement under which any
person carrying on an insurance business may be liable to satisfy part or all of a judgment
which may be entered in the action or to indemnify or reimburse for payments made to
satisfy the judgment."  Fed. R. Civ. P.26(a)(1).1

The parties (check one)

               have exchanged information referenced by Fed. R. Civ. P. 26(a)(1)(A)-(D)
or agree to exchange such information on or before                     
(date).2 

_______ stipulate to not disclose information referenced by Fed. R. Civ. P.
26(a)(1)(A)-(D) for the specific reason(s) that:
____________________________________________________________
____________________________________________________________
____________________________________________________________
__________________________________________________

_______ have been unable to reach agreement on whether to disclose information
referenced by Fed. R. Civ. P. 26(a)(1)(A)-(D).  (Identify party or parties)
__________________________ objects to disclosure of such information for
the specific reason(s) that:
____________________________________________________________
____________________________________________________________
____________________________________________________________
__________________________________________________

  

3. Discovery Plan - Plaintiff:  The parties jointly propose the following Plaintiff's
discovery plan:

a.  Plaintiff's Planned Discovery: A description of every discovery effort Plaintiff
plans to pursue is described below.  The description of each discovery effort will be listed
under the appropriate heading below and will include the subject matter of the discovery and
the time during which the discovery will be pursued:

(1) Requests for Admission:
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Number of Requests for Admission:  Parties may seek to limit the number of
Plaintiff's requests for admission in accordance with Fed. R. Civ. P. 26(b)(2).  Any
such request must be made in paragraph 6 below and approved by the court.

(2) Written Interrogatories:

Number of Interrogatories:  Local Rule 3.03(a) provides "[u]nless otherwise
permitted by the Court for cause shown, no party shall serve upon any other party,
at one time or cumulatively, more than twenty-five (25) written interrogatories
pursuant to Rule 33, Fed.R.Civ.P., including all parts and subparts."  Any request by
Plaintiff to exceed this limit must be made in paragraph 6 below and approved by the
court.

(3) Requests for Production or Inspection:

(4) Oral Depositions: 

Case 1:08-cv-04264-SHS     Document 1-10      Filed 05/06/2008     Page 5 of 11



Number of Depositions:  Local Rule 3.02(b) provides, "[i]n accordance with Fed. R.
Civ. P. 30(a)(2)(A) and 31(a)(2)(A), no more than ten depositions per side may be
taken in any case unless otherwise ordered by the Court."  Any request by Plaintiff
to exceed this limit must be made in paragraph 6 below and approved by the court.

Time Permitted for Each Deposition:    Each deposition is limited to one day of
seven hours in accordance with Fed. R. Civ. P. 30(d)(2) unless extended by
agreement of the parties or order of Court. 

The parties stipulate/request a court order to extend the time to take the deposition
of the following individuals:

Proposed length
Name   of Deposition Grounds

(cont'd) Proposed length
Name   of Deposition Grounds

b.  Disclosure of Expert Testimony:  Parties stipulate, in accordance with Fed. R. Civ.
P. 26(a)(2)(C), that Plaintiff's Fed. R. Civ. P. 26(a)(2) disclosure will be due as noted here:

c.  Supplementation of Disclosures and Responses:  Parties agree that Plaintiff's
supplementation under Fed. R. Civ. P. 26(e) will be provided at the following times:

d.  Completion of Discovery:  Plaintiff will commence all discovery in time for it to
be completed on or before                (date).

4. Discovery Plan - Defendant:  The parties jointly propose the following Defendant's
discovery plan:  

a. Defendant's Planned Discovery: A description of every discovery effort Defendant
plans to pursue is described below.  The description of each discovery effort will be listed
under the appropriate heading below and will include the subject matter of the discovery and
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the time during which the discovery will be pursued:

(1) Requests for Admission:

Number of Requests for Admission:  Parties may seek to limit the number of
Defendant's requests for admission in accordance with Fed. R. Civ. P. 26(b)(2).  Any
such request must be made in paragraph 6 below and approved by the court.

(2) Written Interrogatories:

Number of Interrogatories:  Local Rule 3.03(a) provides "[u]nless otherwise
permitted by the Court for cause shown, no party shall serve upon any other party,
at one time or cumulatively, more than twenty-five (25) written interrogatories
pursuant to Rule 33, Fed.R.Civ.P., including all parts and subparts."  Any request by
Defendant to exceed this limit must be made in paragraph 6 below and approved by
the court.

(3) Requests for Production or Inspection:

(4) Oral Depositions: 
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Number of Depositions:  Local Rule 3.02(b) provides, "[i]n accordance with Fed. R.
Civ. P. 30(a)(2)(A) and 31(a)(2)(A), no more than ten depositions per side may be
taken in any case unless otherwise ordered by the Court."  Any request by Defendant
to exceed this limit must be made in paragraph 6 below and approved by the court.

Time Permitted for Each Deposition:  Each deposition is limited to one day of seven
hours in accordance with Fed. R. Civ. P. 30(d)(2) unless extended by agreement of
the parties or order of Court. 

The parties stipulate/request a court order to extend the time to take the deposition
of the following individuals:

Proposed length
Name   of Deposition Grounds

b.  Disclosure of Expert Testimony:  Parties stipulate, in accordance with Fed. R. Civ.
P. 26(a)(2)(C), that Defendant's Fed. R. Civ. P. 26(a)(2) disclosure will be due as noted here:

c.  Supplementation of Disclosures and Responses:  Parties agree that Defendant's
supplementation under Fed. R. Civ. P. 26(e) will be provided at the following times:

d.  Completion of Discovery:  Defendant will commence all discovery in time for it
to be completed on or before                                                   (date).

5. Joint Discovery Plan - Other Matters: Parties agree on the following other matters
relating to discovery (e.g., handling of confidential information, assertion of privileges, whether
discovery should be conducted in phases or be limited to or focused upon particular issues):
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6. Disagreement or Unresolved Issues Concerning Discovery Matters:  Any
disagreement or unresolved issue will not excuse the establishment of discovery completion dates.
The parties are unable to agree as to the following issues concerning discovery:

7. Third Party Claims, Joinder of Parties, Potentially Dispositive Motions:  Parties agree
that the final date for filing motions for leave to file third party claims, motions to join parties,
motions for summary judgment, and all other potentially dispositive motions should be                
       . (Note time limit in Local Rule 4.03.)

8.    Settlement and Alternative Dispute Resolution:  Pursuant to Local Rule 3.05(c)(2)(C)(v),
the parties submit the following statement concerning their intent regarding Alternative Dispute
Resolution:

 Parties agree that settlement is
       likely (check one)
       unlikely. 

Parties agree to consent to binding arbitration pursuant to Local Rules 8.02(a)(3) and 8.05(b).

yes no likely to agree in future

If binding arbitration is not agreed to, the court may order nonbinding arbitration pursuant to
Chapter Eight of the Local Rules of the Middle District of Florida,  mediation pursuant to Chapter
Nine of the Local Rules of the Middle District of Florida, or both.

9.    Consent to Magistrate Judge Jurisdiction:   The parties agree to consent to the
jurisdiction of the United States Magistrate Judge for final disposition, including trial.  See 28
U.S.C. § 636.

yes no likely to agree in future

10. Preliminary Pretrial Conference:  
Track Three Cases: Local Rule 3.05(c)(3)(B) provides that preliminary pretrial conferences are
mandatory in Track Three Cases.  

Track Two Cases:  Parties 
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       request (check one)
       do not request

a preliminary pretrial conference before entry of a Case Management and Scheduling Order in this
Track Two case.  Unresolved issues to be addressed at such a conference include:

11. Final Pretrial Conference and Trial:  Parties agree that they will be ready for a final
pretrial conference on or after                      (date) and for trial on or after                      (date).  This
Jury       Non-Jury        trial is expected to take approximately         hours.

12. Pretrial Disclosures and Final Pretrial Procedures:  Parties acknowledge that they are
aware of and will comply with pretrial disclosures requirements in Fed. R. Civ. P. 26(a)(3) and final
pretrial procedures requirements in Local Rule 3.06.

13. Other Matters:

Date: 

Signature of Counsel (with information
required by Local Rule 1.05(d)) and
Signature of Unrepresented Parties 
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AO 85 (Rev. 8/98) Notice, Consent, and Order of Reference - Exercise of Jurisdiction by a United States Magistrate Judge

UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA

NOTICE, CONSENT, AND ORDER OF REFERENCE -
EXERCISE OF JURISDICTION BY A UNITED STATES

                MAGISTRATE JUDGE

v. Case No.  

NOTICE OF AVAILABILITY OF A UNITED STATES MAGISTRATE JUDGE
TO EXERCISE JURISDICTION

In accordance with the provisions of 28 U.S.C. 636(c), and Fed.R.Civ.P. 73, you are notified that a United States
Magistrate Judge of this District Court is available to conduct any or all proceedings in this case including a jury or non-
jury trial, and to order the entry of a final judgment.  Exercise of this jurisdiction by a Magistrate Judge is, however,
permitted only if all parties voluntarily consent.

You may, without adverse substantive consequences, withhold your consent, but this will prevent the court’s
jurisdiction from being exercised by a Magistrate Judge.  If any party withholds consent, the identity of the parties
consenting or withholding consent will not be communicated to any Magistrate Judge or to the District Judge to whom
the case has been assigned.

An appeal from a judgment entered by a Magistrate Judge shall be taken directly to the United States Court of
Appeals for this judicial circuit in the same manner as an appeal from any other judgment of this District Court.

CONSENT TO THE EXERCISE OF JURISDICTION BY A UNITED STATES MAGISTRATE JUDGE

In accordance with the provisions of 28 U.S.C. 636(c) and Fed.R.Civ.P. 73, the parties in this case consent to have
a United States Magistrate Judge conduct any and all proceedings in this case, including the trial, order the entry of a final
judgment, and conduct all post-judgment proceedings.

      Party Represented     Signatures          Date

__________________________________     _____________________________    ________________________

_____________________________    ________________________    ____________________

_____________________________    ________________________    ____________________

_____________________________    ________________________    ____________________

ORDER OF REFERENCE

IT IS ORDERED that this case be referred to the assigned United States Magistrate Judge, to conduct all
proceedings and order the entry of judgment in accordance with 28 U.S.C. 636(c) and Fed.R.Civ.P. 73.

Date:___________________ _________________________________________
         UNITED STATES DISTRICT JUDGE

NOTE: RETURN THIS FORM TO THE CLERK OF COURT ONLY IF ALL PARTIES HAVE CONSENTED ON   
         THIS FORM TO THE EXERCISE OF JURISDICTION BY A UNITED STATES MAGISTRATE JUDGE.
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UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

JACKSONVILLE DIVISION 
 

ROBERT A. SHAHEEN, an individual, and  
PATRICIA S. SHAHEEN, an individual, 
 
  Plaintiffs, 
v.       CASE NO.:  3:08-CV-212-J-25TEM 
 
MORGAN STANLEY & CO.  
INCORPORATED, a Delaware company, and 
MORGAN STANLEY DW INC., a Delaware 
Company, 
  Defendants. 
______________________________________/ 

 
NOTICE OF COMPLIANCE 

 
PLEASE TAKE NOTICE that the undersigned counsel for Plaintiffs, Robert A. Shaheen 

and Patricia S. Shaheen, has served copies of this Court’s Related Case Order and Track Two 

Notice with attachments (Docket No. 6) on Defendant, Morgan Stanley & Co., Incorporated and 

Morgan Stanley DW Inc., by facsimile and First Class, postage paid, U. S. Mail on this 11th day 

of March, 2008. 

      /s/ Chris T. Harris      
     Alan S. Wachs 
     Florida Bar No. 980160 
     Chris T. Harris 
     Florida Bar No. 107115 

Attorneys for Plaintiffs, Robert A. Shaheen  
and Patricia S. Shaheen 

     Volpe, Bajalia, Wickes, 
      Rogerson & Wachs 
     Everbank Plaza 
     501 Riverside Avenue, 7th Floor 
     Jacksonville, Florida 32202 
     Tel: (904) 355-1700 
     Fax: (904) 355-1797 
     awachs@vbwr.com 
     charris@vbwr.com 
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 2

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on March 11, 2008, I electronically filed the foregoing Notice 

of Compliance with the Clerk of the Court by using the CM/ECF system which will provide 

electronic notification of the same to Defendants, Morgan Stanley & Co., Incorporated and 

Morgan Stanley DW Inc., c/o its counsel of record, Joseph C. Coates, III, Esq. 

coatesj@gtlaw.com.  I further certify that I will provide notice of this electronic filing by 

facsimile and first-class mail to non-CM/ECF participate, John Duncan Perry, Esq., Greenberg 

Taurig, P.A., 777 S. Flagler Drive, Suite 300 East, West Palm Beach, Florida 33401. 

 

     /s/ Chris T. Harris      
     Alan S. Wachs 
     Florida Bar No. 980160 
     Chris T. Harris 
     Florida Bar No. 107115 

Attorneys for Plaintiffs, Robert A. Shaheen  
and Patricia S. Shaheen 

     Volpe, Bajalia, Wickes, 
      Rogerson & Wachs 
     Everbank Plaza 
     501 Riverside Avenue, 7th Floor 
     Jacksonville, Florida 32202 
     Tel: (904) 355-1700 
     Fax: (904) 355-1797 
     awachs@vbwr.com 
     charris@vbwr.com 
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UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

JACKSONVILLE DIVISION 
 

CASE NO. 3:08-CV-00212-J-25TEM 
 
 
 

ROBERT A. SHAHEEN, an individual, ) 
and PATRICIA S. SHAHEEN, an 
individual,     ) 
 
   Plaintiffs,  ) 
 
vs.      ) 
 
MORGAN STANLEY & COMPANY ) 
INCORPORATED, a Delaware corporation, 
and MORGAN STANLEY DW, INC., ) 
a Delaware company, 
      ) 
   Defendants. 
____________________________________) 
 
 

AGREED MOTION FOR EXTENSION OF TIME  
TO RESPOND TO DEFENDANT’S MOTION TO DISMISS 

 
Plaintiffs, ROBERT A. SHAHEEN and PATRICIA S. SHAHEEN (the 

“Shaheens”), by and through their undersigned counsel, pursuant to Rule 6(b), Federal 

Rules of Civil Procedure and Rule 3.01, Local Rules of the Middle District of Florida,  

move this Court for an order extending the time for Plaintiffs to respond to MORGAN 

STANLEY, DW, INC.’s (“Defendant”) Motion to Dismiss for Improper Venue or, in the 

Alternative, to Transfer Venue, with Incorporated Memorandum of Law or Motion to 

Dismiss for Failure to State a Claim for Relief (“Motion to Dismiss”) and, and in support 

would show the Court: 
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1. Defendant electronically filed its Motion to Dismiss on March 17, 2008 

thereby making the Shaheen’s response due on or before Monday, March 31, 2008. 

2. Due to prior calendar commitments, counsel for the Shaheens need 

additional time to properly prepare their response.  The Shaheens therefore request an 

extension of time of one additional day to respond to the Motion to Dismiss.  The extension 

will allow the Shaheens more time to properly brief the Court on the issues raised by the 

Defendant in support of its Motion to Dismiss. 

3. This is the first request for additional time made by the Shaheens with 

regard to responding to the Defendant’s Motion to Dismiss.  This request is not for the 

purpose of causing undue delay in the resolution of this matter.           

4. For these reasons, the Shaheens request the Court extend the date for them to 

respond to Defendant’s Motion to Dismiss and permit the Shaheens through and including 

Tuesday, April 1, 2008 to serve their response to Defendant’s Motion to Dismiss.  

WHEREFORE, the Plaintiffs Robert and Patricia Shaheen request this Court enter an 

order extending the time for the Shaheens to serve their response to Defendant’s Motion to 

Dismiss through and including April, 1, 2008. 

 

Memorandum of Law 

            In accord with Rule 6(b), Federal Rules of Civil Procedure, the Court for cause 

shown may at anytime in its discretion with or without motion or notice order the period of 

enlarged if request therefor is made before the expiration of the period originally prescribed 

or as extended by a previous order. 
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CERTIFICATE OF COMPLIANCE WITH L.R. M.D. Fla. Rule 3.01(g) 
 

 I HEREBY CERTIFY that the moving party has conferred with opposing counsel 

and opposing counsel agrees with the resolution of this motion, this 31st day of March, 2008. 

      Respectfully submitted, 

     _/s/ Chris T. Harris_______________________ 
      Alan S. Wachs 
      Florida Bar No.: 980160 
      Chris T. Harris 
      Florida Bar No.: 107115 
      Jennifer M. Coleman 
      Florida Bar No.: 13368 

Attorneys for Plaintiffs 
Robert A. Shaheen and 
Patricia S. Shaheen  

      Volpe, Bajalia, Wickes, 
      Rogerson & Wachs  
      501 Riverside Avenue, 7th Floor 
      Jacksonville, Florida 32202 
      (904) 355-1700 
      (904) 355-1797 (fax) 
      charris@vbwr.com
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CERTIFICATE OF SERVICE 
 
 I HEREBY CERTIFY that on March 31, 2008, I electronically filed the with the Clerk 

of the Court by using the CM/ECF system which will send a notice of electronic filing to the 

following: Joseph C. Coates, Esq. and John D. Perry, Esquire, Greenberg Traurig, P.A., 777 S. 

Flagler Drive, Suite 300 East, West Palm Beach, FL 33401. 

 

     _/s/ Chris T. Harris_______________________ 
      Alan S. Wachs 
      Florida Bar No.: 980160 
      Chris T. Harris 
      Florida Bar No.: 107115 
      Jennifer M. Coleman 
      Florida Bar No.: 13368 

Attorneys for Plaintiffs 
Robert A. Shaheen and 
Patricia S. Shaheen  
Volpe, Bajalia, Wickes, 
Rogerson & Wachs, P.A. 
501 Riverside Avenue, 7th Floor 
Jacksonville, Florida 32202 
(904) 355-1700 
(904) 355-1797 (fax) 
charris@vbwr.com
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UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

JACKSONVILLE DIVISION 
 

CASE NO. 3:08-CV-00212-J-25TEM 
 
 

ROBERT A. SHAHEEN, an individual, ) 
and PATRICIA S. SHAHEEN, an 
individual,     ) 
 
   Plaintiffs,  ) 
 
vs.      ) 
 
MORGAN STANLEY & COMPANY ) 
INCORPORATED, a Delaware corporation, 
and MORGAN STANLEY DW, INC., ) 
a Delaware company, 
      ) 
   Defendants. 
____________________________________) 
 

PLAINTIFFS’ RESPONSE IN OPPOSTION TO DEFENDANT’S 
MOTION TO DISMISS FOR IMPROPER VENUE OR, IN THE 
ALTERNATIVE, TO TRANSFER VENUE, OR MOTION TO 

DISMISS FOR FAILURE TO STATE A CLAIM FOR RELIEF 
 
 Plaintiffs file this Memorandum of Law in opposition to Defendant’s Motion to 

Dismiss for Improper Venue or, in the Alternative, to Transfer Venue, or Motion to 

Dismiss for Failure to State a Claim for Relief, and state: 

I. Introduction 

 Plaintiffs’ Complaint states a claim for breach of a securities rescission contract 

between the Plaintiffs and Defendant related to a securities Rescission Offer made by 

Defendant to the Plaintiffs in Florida and where performance of the contract was to take 

place in Florida.  The Plaintiffs seek $125,000 and other recoverable damages. 
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II. Background 

 On or about June 1 and 2, 2000, pursuant to a securities offering made by 

Defendant, the Plaintiffs purchased a total of 125,000 shares in Petra Diamonds Limited 

from the Defendant upon information and belief.  Shortly following the Plaintiffs’ 

purchase of the shares, Petra Diamonds Limited attempted to acquire an entity named 

Oryx Natural Resources.  The acquisition apparently failed.  As a result of the failed 

acquisition, trading of Petra Diamond Limited shares on the London AIM market was 

suspended.  Plaintiffs considered their investment lost and had no further dealings with 

Defendant. 

 On or about January 16, 2007, the Defendant made a recession offer to the 

Plaintiffs regarding the Petra Diamond Shares.  The Defendant, as evidenced by the 

Rescission Offer, apparently believed it had violated Florida’s blue sky laws, or Federal 

securities laws when it offered the Petra Shares for sale in Florida and sought to minimize 

repercussions to itself therefrom.  Following receipt of the Rescission Offer, the Plaintiffs 

prepared the Acceptance Form that was included within the Rescission Offer, and timely 

returned that document to the Defendant accepting the Rescission Offer.   

The Defendant thereafter requested that the Plaintiffs provide additional 

documentation regarding the Plaintiffs’ ownership interest, or the disposition, of the Petra 

Diamond Shares.  The Plaintiffs, in an effort to document their former ownership in Petra 

Diamonds Limited, timely provided the Defendant with a brokerage statement showing 

their ownership at one time of the Petra Shares.  The Defendant then requested additional 

information from the Plaintiffs.  At no time during the exchanges between the Plaintiffs 

and the Defendant did the Defendant advise the Plaintiffs it was rescinding the Rescission 
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Offer.  Instead, by virtue of its conduct in requesting additional information, the 

Defendant was clearly holding the Rescission Offer open to the Plaintiffs.  The Plaintiffs 

timely provided the additional documentation to the Defendant, including duplicates of 

the Capita Registrars account detail, showing ownership history of the Petra Shares.   

III.  Argument 

In opposition to Defendant’s motion Plaintiffs specifically assert: 

1. The Complaint does not fail to state a claim upon which relief may be 

granted; 

 2. The forum selection clause in the 1996 customer agreement is not the 

contract sued upon; is not enforceable; and does not compel dismissal or transfer of the 

action; 

 3. Venue is proper in the United States District Court for the Middle District 

of Florida; 

 4. If the action is to be transferred, it should be transferred to the United 

States District Court of the Southern District of Florida not the Southern District of New 

York. 

 In support thereof, Plaintiffs would show the following: 

A. The Complaint does not fail to state a claim upon which relief may be 
granted 
 
Under 12(b)(6), Federal Rules of Civil Procedure, the party moving for dismissal 

has the burden of proving that no claim has been stated.  Kehr Packages, Inc. v. Fidelcor, 

Inc., 501 U.S. 1222 (1991).  In order for the movant to prevail he must show “beyond 

doubt that the plaintiff can prove no set of facts in support of his claim [that] would 
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entitle him to relief.  Fuller v. Johannessen, 76 F.3d 347, 349-50 (11th Cir. 1996) (quoting 

Conley v. Gibson, 355 U.S. 41, 45-6 (1957)).   

 In consideration of 12(b)(6), Federal Rules of Civil Procedure, the court must 

accept the plaintiff’s factual allegations as true, drawing all reasonable inference in 

plaintiff’s favor.  The only requirement of the plaintiff is a fair notice pleading.  Fuller, 

76 F.3d 347, 349-50 (11th Cir. 1996) (The Eleventh Circuit reversed the Middle District 

of Florida’s affirmance of the bankruptcy court’s dismissal of appellant creditors’ 

complaint because the allegations in the complaint were sufficient to state a claim upon 

which relief could be granted).   

 The Plaintiffs have set forth sufficient allegations in their Complaint to state a 

claim that a breach of contract has occurred and an award is due to the Plaintiffs.  

Additionally, in deciding whether to dismiss, the Court may consider the documents 

attached to the Complaint.  Allen v. Newsome, 795 F.2d 934, 938 (11th Cir. 1986) (INS 

report attached to complaint considered part of pleadings for purposes, including 

12(b)(6), Federal Rules of Civil Procedure, motion).  The Plaintiffs have attached to their 

Complaint the written offer by Defendant (Exhibit B) and the Plaintiffs written 

acceptance of the Recession Agreement (Exhibit C).  These exhibits along with the 

Plaintiffs’ Complaint provide the Court sufficient information to determine the 

recognized legal theory of breach of contract and thus the court should not dismiss the 

Complaint. 

 Accepting the well pled allegations of the Complaint as true, Plaintiffs have 

plead: 

  a) Plaintiffs are residence of Florida; 
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  b) Defendant is registered to and does extensive business in Florida; 

c) On or about January 16, 2007 Defendant made a rescission offer to 
Plaintiffs; 

 
d) Plaintiffs accepted the offer by timely preparing and returning the 

Acceptance Form provided with the offer; 
 
e) The securities rescission offer was made by Defendant to Plaintiffs 

in Florida and was to be performed in Florida;  
 
f) Defendant thereafter requested and Plaintiffs thereafter provided 

documentation.  The rescission offer remained open while this 
additional documentation (which complied with Defendant’s 
request) was obtained; and  

 
g) As a consequence of the above, Plaintiffs accepted the offer and 

substantially and materially complied with all terms of the offer 
and acceptance. 

 
Based on those allegations a valid claim for breach of contract has been stated. 

 Defendant seeks to contradict these allegations of the Complaint by alleging 

Plaintiffs rejected the Rescission Offer by failing to provide Defendant documents that 

verified disposition of the shares and from which Defendant could calculate the correct 

rescission amount.  Plaintiffs did not fail in either regard, however, and the Complaint 

clearly so alleges.  The Complaint states Plaintiffs provided Defendant the documents 

that were available to it that showed both the disposition that was made and the 

consideration received.  Accordingly, Plaintiffs materially complied with the terms of and 

validly accepted the offer. 

 In any case, whether the documents requested were a material term of the offer; or 

whether the documents produced by Plaintiffs materially provided Defendant the 

information it needed; or whether Plaintiff otherwise materially complied with the terms 
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of the offer, are all questions of fact which cannot be determined or resolved on a motion 

to dismiss they can only be determined after discovery. 

B. Plaintiffs’ Complaint is not governed by the Customer Agreement 

 The Customer Agreement referred to in Defendant’s motions was executed by the 

parties in 1996.  The last transaction pursuant to that agreement took place in December 

of 2000.  Thereafter any relationship between the parties was terminated.  Plaintiffs 

established a relationship with Merrill Lynch in Jacksonville, Florida.  Plaintiffs’ Merrill 

Lynch broker in Jacksonville has been foremost in assisting Plaintiffs in providing 

documentation in response to Defendant’s requests following Plaintiffs’ acceptance of 

Defendant’s Rescission Offer.  He is the most knowledgeable witness from the Plaintiffs’ 

side as to what has transpired.   

 Defendant has made clear in correspondence regarding this matter: 

In addition, you should be aware that the rescission offer 
was voluntary on Morgan Stanley’s part and all of the 
trades in question fall outside of the five year statute of 
limitations period found in Section 95.11(4)(e) of the 
Florida Statutes. 
 

It is clear from the above, Morgan Stanley considers the Customer Agreement 

unenforceable as against it.  Whether the relationship terminated in 2000 with the last 

transaction or upon the expiration of the applicable statute of limitations, the Customer 

Agreement ceased to control the relationship between the parties or survive as a viable 

contract.  Accordingly, neither its choice of law nor its forum selection provision remain 

extant and the numerous cases cited by Defendant have no bearing in this action.  

Plaintiffs are suing Defendant for the breach of a contract entered into between the parties 

in 2007: not on the defunct “customer agreement.” 
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 The approach by Morgan Stanley to Plaintiffs in Florida was unsolicited.  It was 

made by Morgan Stanley for its own purposes; to rectify its own misdeeds relating to a 

trade.  Whether the Rescission Offer is considered a new contract or a novation of the old 

is a question of fact which cannot be decided by a motion to dismiss.  In either case, it is 

clear no life remains in the Customer Agreement of 1996 and its terms cannot now be 

selectively revived.  The Customer Agreement simply has no application to this action. 

 The Rescission Offer was a lengthy and detailed document.  It set forth a variety 

of terms and conditions.  It did not, however, reference or seek to revive the original 

Customer Agreement.  It contained no forum selection clause or choice of law provision 

of its own.  To the contrary, it referenced the law of a number of different states as 

potentially applying.  It was Florida law that apparently had been violated by the trade 

and it should be Florida law that controls resolution of the dispute between the parties to 

a contract in Florida. 

 Plaintiffs’ accepted Defendant’s Rescission Offer.  They did so by executing and 

returning the Acceptance Form provided.  Additional time was needed to obtain 

documentation requested by Defendant.  That documentation, however, was not material 

to the offer and acceptance.  Rather, it was necessary only to verify disposition (which 

was ultimately verified) and calculate the rescission amount (which was ultimately 

determined).  While these matters were necessary for the ultimate performance of the 

new contract: they were not necessary for its acceptance.  

 The Defendant knew the Plaintiffs had purchased the security in question.  

Defendant knew within months after offering the securities for sale the securities were 

worthless and the sale questionable.  For its own reasons, however, it waited until the 
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statute of limitations expired on any action based on the Customer Agreement.  For this 

reason, Defendant anticipated that in most instances the securities would have been sold 

or disposed of.  It is the difficulty of obtaining proof after the passage of time that forms 

the basis for any statutes of limitation. 

C. Venue is proper in the Middle District of Florida 

 This action is not controlled by New York law.  That aspect of the Customer 

Agreement is not applicable to this action.  The Rescission Offer itself, the contract sued 

upon, does not contain a choice of law provision.  This contract was entered into in 

Florida and was to be performed in Florida.  The operative facts as to the disposition of 

the securities in question were carried out by persons in Florida and the witnesses 

knowledgeable of those facts and of Plaintiffs efforts to document disposition of the 

shares since January of 2007 are in Florida.  Correspondence to Defendant relating to the 

matter were sent to Massachusetts, not New York.  Defendant has not pointed the Court 

to a single witness or event that has bearing on this case or that has occurred since 2000, 

with any tie to New York. 

 There is no basis asserted then for transferring this action to the United States 

District Court for the Southern District of New York.  If the case is to be transferred at all 

it should be to the United States District Court for the Southern District of Florida where 

Defendant asserts Plaintiffs live.  Defendant, however, has not asked for that transfer to 

be made, but has stated not legally cognizable reason for sending it to New York.  The 

reason asserted is not a valid one. 

 

 

 8

Case 1:08-cv-04264-SHS     Document 1-16      Filed 05/06/2008     Page 8 of 10



D. Conclusion 

 Defendant’s motion to dismiss does not respond to the allegations of the 

Complaint.  Defendant did not reject the Acceptance Form when it was received.  Rather, 

as is alleged in this Complaint, which allegation is not contradicted by Defendant, 

Defendant requested additional documentation and in time got the additional documents 

requested.  Defendant now says the documents do not meet the substance of the offer.  

Plaintiffs say they do.  Whether they do or don’t is a disputed issue of fact which requires 

development through discovery.  Defendant cannot ignore its own conduct as alleged in 

the Complaint and argue now it did not extend the time for Plaintiffs’ acceptance by 

requesting further documentation. 

 Ultimately Plaintiffs did meet all the requirements set forth in the Acceptance 

Form in the “permitted time frame” as extended by Defendants.  Defendants argue it 

reserved the absolute right to reject an acceptance of the offer that was not in proper 

form.  It also, however, reserved the right to waive any defect, irregularity or condition 

applicable to any particular acceptance.  It in fact did waive any defect, irregularity or 

condition associated with Plaintiffs’ acceptance.  It cannot now claim it did not. 

 For the reasons set forth above, Defendant’s motions should be denied. 

 
     s/  Chris T. Harris    
      Alan S. Wachs 
      Florida Bar No.: 980160 
      Chris T. Harris 
      Florida Bar No.: 107115 
      Jennifer M. Coleman 
      Florida Bar No.: 13368 

Attorneys for Plaintiffs 
Robert A. Shaheen and 
Patricia S. Shaheen  
Volpe, Bajalia, Wickes, 

 9

Case 1:08-cv-04264-SHS     Document 1-16      Filed 05/06/2008     Page 9 of 10



Rogerson & Wachs, P.A. 
501 Riverside Avenue, 7th Floor 
Jacksonville, Florida 32202 
(904) 355-1700 
(904) 355-1797 (fax) 
charris@vbwr.com

 
 

 
 

CERTIFICATE OF SERVICE 
 
 I HEREBY CERTIFY that on April 1, 2008, I electronically filed the foregoing with 

the Clerk of the Court by using the CM/ECF system which will send a notice of electronic 

filing to the following: Joseph C. Coates, Esq. and John D. Perry, Esquire, Greenberg 

Traurig, P.A., 777 S. Flagler Drive, Suite 300 East, West Palm Beach, FL 33401. 

 

     s/  Chris T. Harris    
      Alan S. Wachs 
      Florida Bar No.: 980160 
      Chris T. Harris 
      Florida Bar No.: 107115 
      Jennifer M. Coleman 
      Florida Bar No.: 13368 

Attorneys for Plaintiffs 
Robert A. Shaheen and 
Patricia S. Shaheen  
Volpe, Bajalia, Wickes, 
Rogerson & Wachs, P.A. 
501 Riverside Avenue, 7th Floor 
Jacksonville, Florida 32202 
(904) 355-1700 
(904) 355-1797 (fax) 
charris@vbwr.com
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