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Re:  NML Capital, Ltd. v. The Republic of Argentina, No. 08-cv-6978 (TPG) and
related cases

Dear Judge Griesa:

[ write on behalf of certain Euro Bondholders' in support of the motion by the Republic of
Argentina (the “Republic”), by order to show cause (the “Motion”), to vacate the amended
injunction issued on November 21, 2012 and extended on October 30, 2015 (the “Injunction”) in the
above-captioned actions. For the reasons set forth below, and in the Order to Show Cause entered
by the Court on February 11, 2016, the Euro Bondholders believe that a vacatur at this time is
necessary to facilitate the resolution of these disputes, and respectfully request that the Court
exercise its discretion to grant such relief to help end the long-standing impasse between the
Republic and the Plaintiffs and other holdout creditors (“Plaintiffs” or the “Holdout Bondholders”).

The Euro Bondholders are third parties who, through no fault of their own, have been
collaterally damaged by the Injunction. Previously holders of defaulted debt, the Euro Bondholders
and other holders of Exchange Bonds participated in good faith in the exchanges (blessed by this
Court) held by the Republic in 2005 and 2010 (the “Exchanges”), accepting new bonds (“Exchange
Bonds”) in return for their existing debt. In doing so, they took a substantial haircut on their
investments so that the Republic could restructure its debt load and begin to rebuild its economy.
Indeed, it is not an exaggeration to state that without the financial compromises of the holders of
Exchange Bonds, the Republic would not be in a position today to pay the Holdout Bondholders.
Regrettably, however, the Euro Bondholders’ legitimately owed interest payments have become
collateral damage in the dispute between the Republic and the Plaintiffs.

! The Euro Bondholders are a group of holders of a substantial amount of English law governed

euro-denominated bonds (“Euro Bonds”) issued by the Republic of Argentina (the “Republic”)
pursuant to 2005 and 2010 exchange offers.
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A. The Entry and Unintended Effects of the Injunction

It is common ground that the Court entered the Injunction pursuant to its equitable powers,
upon its assessment of “the equities and public interest[.]” See Nov. 21, 2012 Injunction 9 1, Dkt. #
425. Specifically, the Court found that the equities weighed in favor of the Injunction because: (1)
the Injunction was necessary to “restore[]” the Holdout Bondholders to their position relative to
other creditors; (2) in passing the Lock Law, the Republic had “codified . . . its intention to defy” the
Court’s monetary judgments; (3) the Republic was in the process of conducting a ““systematic
scheme” of “repudiating its payment obligations to [Plaintiffs]”; and (4) there was a lack of
recourse available to the Plaintiffs. /d. At the time, the Republic’s refusal to negotiate with the
Holdout Bondholders was well-known, and in affirming the Injunction, the Second Circuit
described the Republic as a “uniquely recalcitrant debtor.” NML Capital, Ltd. v. Republic of
Argentina, 727 F.3d 230, 247 (2d Cir. 2013).

Although the Injunction was intended to be an equitable remedy specific to the unique
circumstances of the Republic’s defiance, in practice, it became something else entirely:
ammunition for Plaintiffs to use against any third party caught in the periphery of the dispute.
Consequently, the record of these proceedings is replete with examples of sweeping non-party
subpoenas and threats to hold in contempt any third party that stood in the way of Plaintiffs’ efforts
to pressure the Republic. Regardless of the leverage afforded to Plaintiffs through the Injunction,
however, the Court consistently emphasized that the only way the dispute could be resolved was
through an amicably negotiated settlement which took into account the interests of all relevant
stakeholders—not just Plaintiffs’ interests—and making clear that, “it was very, very important to
try to arrive at a settlement, a settlement which would at long last take into account the exchangers,
take into account the people who had the judgments, take into account all of the obligations of the
republic.”” July 30, 2014 Hr’g Tr. at 47:5-9, Dkt. # 619 (emphasis added).” However, against the
Republic’s and the Holdout Creditors’ initial refusal to negotiate such settlement—even with the
help of the Court-appointed Special Master Daniel Pollack—the dispute remained at an impasse.
As a result of this deadlock, the Euro Bondholders—along with the remaining 93% of bondholders
who participated in the Exchanges in good faith—continued to receive no payments on their
Exchange Bonds.

The inauguration of a new administration in the Republic has changed the tenor of these
proceedings considerably. As the Court is aware, the Republic’s newly appointed officials have
diligently worked with Special Master Pollack and Plaintiffs’ representatives in an effort to advance
a settlement. These efforts are bearing fruit: since the Republic’s settlement offer was announced
on February 5, multiple Plaintiffs (the “Settling Plaintiffs”’) have agreed to settle their claims—
including two of the largest Holdout Bondholders, Dart Management Inc. and Montreux Partners.
While the terms of such settlement offers vary, they all entail the cash payment in full of all of the

The Court has not wavered on this point; as late as October 28, 2015, the Court emphasized that
“the way to ultimately resolve this litigation must come through settlement.” Oct. 28, 2015 Hr’g
Tr. at 29:4-6, NML Capital, Ltd. v. The Republic of Arg., 14-cv-8601 (TPG).

3 All docket references are to NML Capital Ltd. v. The Republic of Arg., 08-cv-6978 (TPG), unless
otherwise indicated.
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Holdout Bondholders’ principal claims. A number of Settling Plaintiffs have also filed submissions
in support of the Republic’s Motion, which make clear that vacatur of the Injunction is required for
the Republic to obtain the legislative approval required to effect the settlements reached with the
Settling Plaintiffs—in other words, the continued operation of the Injunction is now a roadblock to
those settlements. See Republic of Arg. Reply Mem. of Law (Feb. 19, 2016) at 4-5, Dkt. # 881;
Paskin Letter (Feb. 12, 2016), Dkt. # 869; Paskin Letter (Feb. 19, 2016), Dkt. # 882.

Nevertheless, and despite the evidenced willingness of multiple Holdout Bondholders to
help resolve this dispute, several Plaintiffs led by affiliates of NML Capital, Ltd. and Aurelius
Capital Master Fund, Ltd. (the “NML Plaintiffs”) formally oppose vacatur, and several Plaintiffs led
by ARAG-A Limited (the “Intervenors”) have sought to intervene for the purposes of opposing
vacatur. As discussed below, their arguments leave no doubt that those Plaintiffs’ goal is not to
engage in good-faith negotiations, but to cling to the leverage afforded to them by the Injunction in
order to squeeze more value out of the Republic.

B. The Equities No Longer Weigh in Favor of the Injunction

The Euro Bondholders fully agree with the arguments advanced by the Republic in its
Motion and in the submissions of the Settling Plaintiffs in support of that motion. It is beyond
dispute that the Republic’s position has shifted dramatically since the Injunction was issued: its
official settlement proposal to the Holdout Bondholders and the settlement with two of the largest
Holdout Bondholders are clear evidence that the circumstances that led to the Injunction no longer
exist. Republic’s Mem. of Law in Supp. of Order to Show Cause at 13-14, Dkt. # 863. It is also
beyond dispute that the Injunction is now an active impediment to settlement, in that it prevents the
Republic from accessing the global capital markets—access that is critical for the Republic to raise
the capital necessary to satisfy the Holdout Bondholders’ demands. /d. at 14-15.* The NML
Plaintiffs are simply wrong—this turn of events, after 16 years of vocal unwillingness to
negotiate—clearly constitutes ““a significant change in the . . . facts” sufficient to support vacatur.
Sierra Club v. U.S. Army Corps of Eng’rs, 732 F. 2d 253, 256 (2d Cir. 1984).

The Euro Bondholders write separately, however, to emphasize that the equities no longer
support the continuing existence of the Injunction due to its unique punitive effect on non-parties to
the litigation, particularly non-parties who, like the Euro Bondholders, have committed no
wrongdoing. While the Injunction was originally entered to protect the contractual rights of the
Plaintiffs, its sole effect now is to interfere with the contractual rights of non-parties. Since the
Injunction was first entered, the Second Circuit has expressed “concerns about the Injunctions’
application to third parties,” and accordingly remanded the case to this Court “to more precisely
determine the third parties to which” it applied so that the Court of Appeals could decide whether
“application to them [was] reasonable.” NML Capital v. Republic of Arg., 699 F.3d 246, 264 (2d

The Intervenors claim that the Republic should not be allowed to raise capital at all, and that the
Injunction should be left in place to prevent the Republic from doing so. Intervenors’ Opp’n
Mem. of Law, Dkt. # 873-2 at 5, 14. Although we trust the Republic is capable of refuting this
claim on a factual basis, the notion that a “global settlement” can be effected without access to
capital is self-evidently absurd. Money is the so-called “fuel” for a settlement, not the lack
thereof.
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Cir. 2012). Even if the effect of the Injunction on third parties were at some point reasonable, that is
no longer the case. Under these circumstances, equity now requires that the innocent participants in
the Exchanges receive the payments to which they are contractually entitled.

That the holders of Exchange Bonds (“Exchange Bondholders™) deserve to be paid has
never been seriously disputed or contested by any party to these litigations. This Court has
acknowledged it on several occasions. For example, on August 1, 2014, the Court expressed its
belief that “[1]t is important to get the people who are owed interest on their exchange bonds, get
them paid.” Aug. 1,2014 Hr’g Tr. at 12:15-12:16, Dkt. # 637. A few days later, during an
August 8, 2014 hearing, the Court again reiterated that “[t]he Republic surely has obligations to
[parties who exchanged their bonds], without any doubt.” Aug. 8, 2014 Hr’g Tr. at 4:14-5:2,
Dkt. # 646. When first introducing the Special Master to the parties, the Court likewise
emphasized the Republic’s obligations to the Exchange Bondholders. July 22, 2014 Hr’g Tr. at
47:9, Dkt. # 619.

It is especially inequitable to allow the Injunction to continue to impede the rights of the
Euro Bondholders to be paid on the bonds they own, given the substantial financial sacrifices that
they and the other Exchange Bondholders made before the Injunction was entered, sacrifices that
have inured not only to the benefit of the Republic but of the Plaintiffs as well. Indeed, the
settlement of the Exchange Bondholders’ claims against the Republic through the Exchange Offers,
for fractions of their then-current and potential future value, is the very reason why the Republic’s
considerably more lucrative settlement offer to the Holdout Bondholders is even possible. After its
default and economic collapse, the Republic could not possibly have raised adequate capital to
satisfy the full amount owed to all holders of defaulted debt issued pursuant to the 1994 Fiscal
Agency Agreement. Only because 93% of the bondholders voluntarily accepted significant haircuts
on their holdings is it now possible for the Republic to settle in cash $6.5 billion worth of debt, at
100 cents on the dollar for all principal claims, with a haircut only on interest claims.

These sacrifices expose the opposition of the NML Plaintiffs in particular as hollow. The
NML Plaintiffs complain that the Republic’s current offer may constitute only 70 to 72.5% of some
Holdout Creditors’ Claims. NML Opp’n Mem. of Law, Dkt. No. # 874 at 14. This offer is
astronomically generous compared to the pennies on the dollar that the Euro Bondholders accepted
years ago. Yet, the NML Plaintiffs use it as justification to maintain the Injunction in place and
deprive the Euro Bondholders from any amounts to which they are entitled. Nothing could be more
inequitable. The NML Plaintiffs also complain that the Republic’s offer “divides [the Republic’s]
creditors” into groups and “advantages some bondholders” in comparison to others, id.—ignoring
that the continued operation of the Injunction has already divided the Republic’s creditors—all of
whom are aggrieved—into those who hold disproportionate negotiating leverage and those who
hold none. Again, it would be manifestly inequitable to maintain the Injunction in order to preserve
the NML Plaintiffs’ disproportionate negotiating leverage at the expense of innocent third parties.

The NML Plaintiffs further argue that the “judicial power does not exist to impose pressure
tactics designed to coerce a settlement.” Id. at 20 (citing In re A.T. Reynolds & Sons, Inc., 452 B.R.
374,382 (S.D.N.Y. 2011) (internal quotation mark omitted). The Euro Bondholders agree with the
NML Plaintiffs on this particular point—and because the NML Plaintiffs have been using the
Injunction for just that end, the Injunction is demonstrably inequitable, particularly now that
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circumstances of the dispute have changed dramatically. It is now incumbent on the remaining
Holdout Bondholders to compromise on their demands, just as the Euro Bondholders have
compromised on their legal rights, over and over again, in the interest of resolving this interminable
and complex dispute. If the Holdout Bondholders continue to resist negotiation, the blame for their
recalcitrance can no longer be laid at the foot of the Republic. Nor can a disproportionate—and
undeserved—share of the penalty continue to be borne by the Euro Bondholders.’

Finally, the Euro Bondholders’ long-standing and well-known support for a negotiated
settlement between the Republic and the Holdout Bondholders further demonstrates the injustice of
continuing to hold their contractual rights hostage while the NML Plaintiffs attempt to extract a
more lucrative deal from the Republic—a process that could continue for months or years. All
along, the Euro Bondholders have seen eye-to-eye with the Court and with Special Master Pollack
in recognizing that the only possible resolution to this litigation was a mutually agreeable settlement
between the Holdout Creditors and the Republic, and have repeatedly emphasized on the record that
they “strongly support a negotiated solution.” July 22, 2014 Hr’g Tr. at 38:20-21, Dkt. # 619.
The Court itself explicitly encouraged them to help foster a dialogue with Special Master Pollack,’
who can attest to the ongoing and productive dialogue that has resulted, even when the parties
themselves refused to meet with him. While it is ultimately incumbent on the Holdout Bondholders
and the Republic to negotiate and effect a settlement to their disputes, the Euro Bondholders have
proactively proposed solutions that they believed would help bring one or both sides to the
bargaining table. For example, in July 2014, the Euro Bondholders worked diligently, under the
auspices of Special Master Pollack, to encourage other Exchange Bondholders to agree to waive the
“Rights Upon Future Offers” clause in the Exchange Bonds, a provision the Republic had raised as
a possible impediment to settlement. See, e.g., Mar. 3, 2015 C. Clark Ltr., Dkt. # 754 n.3. On two
occasions, the Euro Bondholders’ counsel also wrote to the Court to request that it exercise its
equitable powers to set a date certain after which Holdout Bondholders could no longer seek relief
under the Injunction, in order to ensure that any settlement reached by the Republic would not
unleash a torrent of as yet unknown claims. /d.; Mar 17,2015 C. Clark Ltr., Dkt. #767. On May
28, 2015, the Euro Bondholders also encouraged the Court, again through counsel, to consider the
proposal by several of the Holdout Bondholders to authorize a representative creditors’ committee
to facilitate settlement discussions. May 28, 2015 C. Clark Ltr., Dkt. # 785. Although neither the

The Intervenors’ proposed Opposition is so fantastic as to barely warrant mention. The
Intervenors seek to keep the Injunction in place until the Republic has reached a “global
settlement” with the Holdout Bondholders, and that the Injunction is necessary to prevent settling
Holdout Bondholders from collecting on their settlements and to prevent the Republic from
raising capital. Intervenors’ Opp’n Mem. of Law, Dkt. # 873-2 at 4-5. A global settlement
includes hundreds, if not thousands, of individual bondholders, not all of whom have necessary
come forward, and whose claims could not possibly be valued with any sense of accuracy at this
time. The Intervenors propose no mechanism to bring each to the table, or to satisfy them. They
further do not propose how, if the Republic is unable to access capital markets, the Republic can
pay for this mythical global settlement. In reality, the course of action suggested by the
Intervenors’ would not encourage settlement; it would foreclose any future possibility of
settlement.

In the July 30, 2014 Hearing, Your Honor remarked that “the special master had better get [the]
name, address, and phone number” of counsel for the Euro Bondholders. Id. at 39:8-14.
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Court nor the parties ultimately adopted these measures, they demonstrate that the Euro
Bondholders have spared no effort to work with the Court, the Special Master, and various
stakeholders in the litigation to facilitate the settlement of these long-running dispute.

In light of the decade and a half of litigation in these cases, the developments of the last few
months have been nothing but momentous. Special Master Pollack himself referred to them as “[a]
happy day for everyone” —words that perhaps could have never before been applied to this dispute.
These developments portend a fundamental shift in the equities underlying the Injunction. It is no
longer equitable to punish the Republic for refusing to come to the negotiating table in good faith. It
would no longer be equitable to reward the Holdout Bondholders with the leverage inherent to the
Injunction if now they are the ones that refuse to compromise. And it is fundamentally inequitable
to continue to punish the Euro Bondholders by blocking the monies to which everyone agrees they
are entitled.

As set forth above, it is common ground between the Republic, the Settling Plaintiffs, and
the Euro Bondholders alike that vacatur is critical both to effecting the Republic’s settlement with
any Settling Plaintiffs, and allowing it to comply with its undisputed contractual obligations to pay
innocent third parties such as the Euro Bondholders. In those circumstances, it would be manifestly
unjust to maintain the operation of the Injunction and allow non-settling Holdout Bondholders to
block the global resolution of these disputes, contrary to the efforts of the Court, the Special Master,
and multiple differently-situated stakeholders in the litigation. Therefore, the Euro Bondholders
respectfully submit that the balance of equities requires the Court to lift the Injunction and grant
the Euro Bondholders reprieve after years of impasse that has deprived them of the payments
which they are rightfully owed.

Sincerely,

/s/ Christopher J. Clark

Christopher J. Clark
of LATHAM & WATKINS LLP

cc: Counsel of Record (via ECF)

See Daniel Bases & Sarah Marsh, ARGENTINA OFFERS $6.5 BILLION CASH DEAL TO END DEBT
BATTLE, Reuters (Feb 5, 2016), http://www.reuters.com/article/us-argentina-debt-
idUSKCNOVE2LA4.



