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Plaintiff Penguin Group (USA) Inc. (“Penguin”) sulisnthis memorandum of law in
opposition to the motion filed by defendant Ameni¢&uddha seeking an order pursuant to Fed.
R. Civ. P. 12(b)(2) dismissing the action for laxkpersonal jurisdiction. For the reasons set

forth below, American Buddha’s motion should beiddn

INTRODUCTORY STATEMENT

This is an action by Penguin, whose principal effic located in New York City, for
copyright infringement arising out of defendant Aroan Buddha’'s posting online of complete
digital copies of literary works in which Penguiwrs exclusive reproduction and distribution
rights. The Penguin works, and numerous otheestegroduced, displayed, and made available
to the general public in unprotected form in a jourgd “online library,” referred to variously as
the “Ralph Nader Online Library” and the “AmericBoddha Online Library,” accessible from

websites located agww.naderlibrary.comandwww.american-buddha.camIn addition to the

unlawful reproduction and display of Penguin’s cogiyted literary works, American Buddha'’s
websites encourage and facilitate the downloadfnmauthorized copies by the general public.
American Buddha, which professes to “educate[] mennhs to the meaning of lawful fair use
of copyrighted materials,” informs website visitatsch conduct is lawful “under a system of
voluntary, free online lending, under the fair eselusion from copyright liability accorded to
libraries and archives pursuant to 17 U.S.C. Sedi8.” SeeExhibit 11

There can be no dispute as to Pengyinitha faciecase of copyright infringement.
Complaint 11 7-32. The only question for the Coulitbe the purely legal one of American

Buddha’s purported defenses undeter alia, the fair use privilege of Section 107 of the

! Exhibit citations reference exhibits to the Deatam of Thomas Kjellberg submitted
herewith.

22159/031/1096375.1
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Copyright Act, and the “library privilege” of Seoti 108—which has never applied and does not

apply to “virtual libraries,” and would not excu8enerican Buddha'’s activities if it did.

BACKGROUND

American Buddha quite literally invited this lawsuln December 2008 and January
2009 Penguin learned that complete copies of tkte td several literary works in which
Penguin owns exclusive publishing rights were pbsteunprotected digital format on American
Buddha’s Naderlibrary.com website. Penguin’s celmsote to Charles Carreon, Esq. (hot-
linked on the Naderlibrary.com site as “Legal Repraation for American Buddha”) requesting
that the text of the first of the works Penguincdigered,The Golden Asky Apuleius
(translation by E. J. Kenney) be removed from itee SeeDecember 18, 2008 letter of Richard
Dannay to Charles Carreon, Exhibit 2. Followingeanhange of ordinary mail, Exhibit 3, and
email, Exhibit 4, Mr. Carreon “invite[d]” Penguind serve a DMCA notice on American
Buddha'’s designated agent for service of DMCA restj¢cto which “American Buddha will
respond with a prompt takedown.” December 23, 26@8r of Charles Carreon to Richard
Dannay, Exhibit 5.

Penguin served the invited Notice of Claimed Irgegment, Exhibit 6, on American
Buddha’s designee, in response to which the unaa#tbcopy was removed temporarily from
the Naderlibrary.com website. Several days |&ewever, Mr. Carreon, “acting as the attorney
for American Buddha,” submitted to its own webmastécounter notification” pursuant to 17
U.S.C. 8§ 512(g)(3), stating in part that AmericardBha

has a good faith belief that the material was rezdadue mistaken
misapplication [sic] of the applicable law of cojyt, including without
limitation: Penguin Books’ refusal to accord theérican Buddha Online

Library the exemption from liability granted by U7S.C. § 108 and the
First Amendment, notwithstanding the subscribeosipliance with 37

22159/031/1096375.1
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C.F.R. 201.14; the Constitutional right of fair useder 17 U.S.C. § 107;
the firstsale doctrine; and, because of mistakes of fact.

January 13, 2009 letter of Charles Carreon to Ja@bmond, Exhibit 7.

American Buddha'’s purported defenses under 17 U&8Q08 and 107 are devoid of
merit. American Buddha was apprised prior to litigation that its claim that an online digital
“library” is entitled to the Section 108 “exemptias frivolous. As the Senate Report
accompanying the DMCA states:

[T]he Committee wants to make clear that, just bemsection 108 of the
Copyright Act was first enacted, the term “libratfi@nd “archives” as
used and described in this provision still refestich institutions only in
the conventional sense of entities that are estadydi as, and conduct their
operations through, physical premises in whichemibns of information
may be used by researchers and other members piilie. Although
online interactive digital networks have since gilerth to online digital
“libraries” and “archives” that exist only in thétuwal (rather than
physical) sense on websites, bulletin boards antepages across the
Internet, it is not the Committee’s intent thattget 108 as revised apply
to such collections of information. The ease wittich such sites are
established online literally allows anyone to cedais or her own digital
“library” or “archives.” The extension of the apgation of section 108 to
all such sites would be tantamount to creatingxaegtion to the
exclusive rights of copyright holders that wouldmpé# any person who
has an online website, bulletin board or a homepadeely reproduce
and distribute copyrighted works. Such an exemptiould swallow the
general rule and severely impair the copyright awngght and ability to
commercially exploit their copyrighted works. Ceqgsently, the
Committee intends that references to “the prenoése library or
archives” in amended sections 108(b)(2) and (¢j(@an only physical
premises.

S. Rep. No. 105-190, at 62eExhibits 2, 4. Nor has the fair use defense usaetion 107 of
the Copyright Act ever applied to the reproductma distribution of complete copies of literary
works with no fair use purpose or justification.

The counter-notice Mr. Carreon submitted triggearabligation by the service

provider, in order to remain exempt from liabilftyr removing the material, to “replace the

22159/031/1096375.1
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removed material and cease[] disabling accessat itess than 10, nor more than 14, business
days following receipt of the counter notice.” W/S.C. 8§ 512(g)(1). The service provider,
however, may refrain from replacing the materiat] &main exempt from liability, if its
designated agent receives notice within the 10-tmisiness day period that the person who
submitted the original notice—i.e., Penguin—"hadsdian action seeking a court order to
restrain the subscriber from engaging in infringaagvity relating to the material on the service
provider’'s system or network.” 17 U.S.C. § 512(0H(2).

By submitting the counter-notice, American Buddha&ffect compelled Penguin to file
this lawsuit, in order to prevent the infringing tex@al from being restored to the American
Buddha sites. American Buddha re-posted the nahteshetheless.

While the American-buddha.com website states thatérican Buddha educates
members as to the meaning of lawful fair use ofyaghted materials, and imposes contractual
and technical limitations on access to the archisegExhibit 1, no such limitations are in
effect. The Penguin works at issue are availabdltfor viewing and downloading without any
restriction, contractual or technologic&eeKjellberg Decl. 1 8. American Buddha informs
users that its activities, and users’ downloads,‘@eonsistent with copyright law[.] Quite
simply, when you visit NaderLibrary.com you areitugy a library, and the same rules apply.”

SeeExhibit 8.

2 American Buddha purports to be both “service ptexi and“subscriber” under the
statute. Accordingly, its invocation of the statytsafe harbor under 17 U.S.C. § 512(c)-(g),
which exempts service providers from liability topgright owners for infringing matter placed
on a website at the direction of a user (and lightib users for the improper removal of
material), was a charade. American Buddha'’s inttocaf the notification-counternotification
process under 17 U.S.C. § 512(c) had no discerpilrgose, except to “invite” Penguin to sue.

22159/031/1096375.1
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On the self-described “Charles Carreon website"dBazly.com, Web users are solicited
to “join ABOL” with the claim, “Everybody talks alu free online content, but only ABOL, the
American Buddha Online Library, has found the rigiaty to deliver it—the old fashioned
way—through a library format.’'SeeExhibit 9.

Charles Carreon is not merely American Buddha'gdleepresentative.” He is,
according to the certificate of incorporation, @iéAmerican Buddha’s incorporators (along
with Tara Lyn Carreon and Ana Belinda Carreon), isidontact personSeeExhibit 10. Mr.
Carreon’s law practice, Online Media Law, PLLClis¢ed on the Oregon Secretary of State
website as the “assumed business name” of OnlirtiaMeaw, LLC. Both Online Media Law,
LLC and Online Media Law, PLLC have the same ppatplace of business—2165 S. Avenida
Planeta, Tucson, Arizona—the same principal plddrisiness listed for American Buddha.
And Online Media Law, LLC and American Buddha tis¢ same registered agent for service—
Ana Carreon, one of the incorporators of Americadldha. Seed.

Moreover, the publicly available WHOIS informatitor the American-buddha.com,
Naderlibrary.com, Charlescarreon.com and Badcranywebsites, as well as the website
Sixthorder.com, shows the Registrant for all fiitesto be

Online Media Law, PLLC

2165 S. Avenida Planeta

Tucson, Arizona 85710

United States
The Administrative Contact, as well as the Techrantact, for all five sites is:

Carreon, Charles chas@charlescarreon.com

Online Media Law, PLLC

2165 S. Avenida Planeta

Tucson, Arizona 85710

United States

SeeExhibit 11.

22159/031/1096375.1
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ARGUMENT

On a motion to dismiss for lack of personal jurisidin under Rule 12(b)(2), the plaintiff
bears the burden to establish the court’s jurigafictin re Magnetic Audiotape Antitrust
Litigation, 334 F.3d 204, 206 (2d Cir. 2003). However, whasehere, no discovery has been
conducted on the issue of personal jurisdictioa,plaintiff need only make grima facie
showing that personal jurisdiction exists, basedhapleadingand affidavits and supporting
materials.Ball v. Metallurgie Hoboken-Overpelt, S,R02 F.2d 194, 197 (2d Cirgert denied
498 U.S. 854 (1990Marine Midland Bank, N.A. v. Mille664 F.2d 899, 904 (2d Cir. 1981).
On a motion to dismiss for lack of personal jurisidin, all “pleadings and affidavits must be
construed in the light most favorable to the piffistand all doubts resolved in plaintiffs’
favor.” Armco Inc. v. North Atl. Ins. Co68 F. Supp. 2d 330, 335 (S.D.N.Y. 1999)tco
Indus., Inc. v. Naughto806 F.2d 361, 365 (2d Cir. 1986).

Federal Rule of Civil Procedure 4(k)(1)(A) providbat service of a summons is
effective to establish jurisdiction over the persbdma defendant if that defendant “could be
subjected to the jurisdiction of a court of genguakdiction in the state in which the district
court is located.” Thus, “[i]n a federal questicase where a defendant resides outside the forum
state, a federal court applies the forum statefsgu&l jurisdiction rules."PDK Labs v.
Friedlander, 103 F.3d 1105, 1108 (2d Cir. 1997).

Penguin is able to establisipama faciecase of personal jurisdiction over American
Buddha.

. THE REQUIREMENTS OF CPLR § 302(A)(3)(I) ARE MET HE RE

The New York long-arm statute confers jurisdictmrer a defendant where the cause of

action arises out of a tort committed outside ofvNéork, but the tort causes harm within New

22159/031/1096375.1
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York. In order to establish jurisdiction under GPE 302(a)(3)(ii), the plaintiff must show that
(1) the defendant committed a tortious act outtigestate; (2) the cause of action arose from
that act; (3) the act caused injury to a persgoroperty within the state; (4) the defendant
expected or should reasonably have expected the halve consequences in the state; and (5)
the defendant derives substantial revenue fromstate or international commerckeaMarca v.
Pak-Mor Mfg. Co.95 N.Y.2d 210, 214, 713 N.Y.S.2d 304 (N.Y. 2000).

Here all of the elements ofpsima faciecase of personal jurisdiction over American
Buddha under CPLR 8§ 302(a)(3)(ii) are present.

A. American Buddha Committed Tortious Acts Without the State, Giving Rise
to the Cause of Action Set Forth in the Complaint

To satisfy the first and second elements, the pfafneed not actually prove that
defendant committed a tort but rather need onig staolorable cause of actiorBank Brussels
Lambert v. Fiddler Gonzalez & Rodrigye&05 F.3d 120, 125 (2d Cir. 2002). The complaint
alleges that American Buddha has committed andraceg to commit multiple acts of copyright
infringement. Complaint 11 1-32. In fact, Amendaduddha’s assertion, in response to the
takedown notice it “invited” Penguin to serve onoit defense$o infringement, based on
Sections 107 (fair use) and 108 (“library privil&gef the Copyright Act, effectively concedes
that the acts complained of make ogriana faciecase of copyright infringement.

B. American Buddha'’s Tortious Acts Caused Injury to Peaguin and its
Intellectual Property in New York

It is axiomatic that American Buddha'’s copyrightringement has injured Penguin in
New York. SeeSybron Corp. v. Wetzel6 N.Y.2d 197, 204, 413 N.Y.S.2d 127 (1978) (unde
CPLR 8 302(a)(3)(ii), a New York-based intellectpabperty owner is injured in New York by

defendant’s out-of-state acts of unfair competitoil misappropriation of trade secrets);

22159/031/1096375.1
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McGraw-Hill Cos. v. Ingenium Techs. Carf75 F. Supp. 2d 252, 256 (S.D.N.Y. 2005) (“the
torts of copyright and trademark infringement caingary in the state where the allegedly
infringed intellectual property is held, in thisseaNew York.”);Design Tex Group, Inc. v. U.S.
Vinyl Mfg. Corp, 2005 U.S. Dist. LEXIS 2143 (S.D.N.Y. Feb. 14, 83D(copyright case)
(“because the plaintiffs (and their intellectuabperty) are based in New York, the injury is felt
within the state no matter where the infringemakes place”)Mfg. Tech., Inc. v. Kroger Co.
2006 U.S. Dist. LEXIS 90393 (S.D.N.Y. 2006) (“besaiplaintiff (and its intellectual property)
is based in New York, the injury from the allegeatie secret theft is felt within New York State
no matter where the theft took place.”).
In Savage Universal Corp. v. Grazier Cons#004 U.S. Dist. LEXIS 16088 (S.D.N.Y.

Aug. 13, 2004) (Lynch, J.), this Court similarlyufod that

[t]he infringing use of [plaintiff]'s trademarks drirade name to

“cybersquat” and otherwise direct [plaintiff]'s Ikighate commercial

traffic to websites operated by [defendant] quedifas a “tortious act”

without the state, which has caused harm withirstage. ... [Plaintiff]

has presented sufficient allegations that the etlagfringement caused

injury within New York, as the “first effects” ofademark infringement or

dilution are typically felt where the trademark avmesides and conducts

business, and can include injury in the form of dgento goodwill, lost
sales, or lost customers.

Id. at *30 (citingCitigroup Inc. v. City Holding C997 F. Supp. 2d 549, 568 (S.D.N.Y. 2000)).
It is thus well-established that for the purpos&ettion 302(a)(3), when an intellectual

property owner “resides and conducts business im Xark ... New York [is] the place of the

economic injury.” Fifth Ave. of Long Island Realty Assocs. v. Cafdgnt. Co, 2009 U.S.

Dist. LEXIS 13369, *5-6 (E.D.N.Y. Feb. 17, 20090 sum, “Plaintiff is based in and therefore

felt any injury in New York.” Mario Valente Collezioni, Ltd. v. Confezioni SermerBaolo,

S.R.L, 115 F. Supp. 2d 367, 373 (S.D.N.Y. 2000).

22159/031/1096375.1



Case 1:09-cv-00528-JGK Document 13  Filed 03/20/09 Page 14 of 26

C. American Buddha Should Reasonably Have Expected iscts to Have
Consequences in New York

When American Buddha placed Penguin’s books onetssites, for download in
unprotected digital format, American Buddha knevgloould have known that Penguin is
located in New York.Starmedia Network, Inc. v. Star Media, 2001 U.S. Dist. LEXIS 4870
(S.D.N.Y. Apr. 23, 2001) (“defendant knew of plaff'é domain name before it registered
[infringing name] as its domain name. Therefone, defendant knew or should have known of
plaintiff's place of business, and should haveapaited being haled into New York’s courts to
answer for the harm to a New York plaintiff.”).

“The test of whether a defendant expects or shmddonably expect his act to have
consequences within the State is an objective rétia@ subjective one.Kernan v. Kurz-
Hastings, Inc.175 F.3d 236, 241 (2d Cir. 1999) (quotilien v. Auto Specialties Mfg. Cd5
A.D.2d 331, 357 N.Y.S.2d 547, 550 (3d Dep’'t 1974he “foreseeability” requirement
“relates to forum consequences generally andmtité specific event which produced injury
within the state.” Fantis Foods, Inc. v. Standard Importing C49 N.Y.2d 317, 326 n.4, 425
N.Y.S.2d 783, 787 n.4 (1980) (quoting Twelfth AiRReport of N.Y. Judicial Conference 344
(1967)); American Network v. Access Am./Connect Atla@t& F. Supp. 494, 497 (S.D.N.Y.
1997).

Courts in this District have repeatedly held thatnh within New York was reasonably
foreseeable by an out-of-state infringer of a Newvkyentity’s intellectual property rights.
Ingenium 375 F. Supp. 2d at 256 (“It is reasonably forabéethat the provision of materials
that infringe the copyrights and trademarks of asNerk company will have consequences in
New York.”) (citing Citigroup, 97 F. Supp. 2d at 568)homas Publ’g Co. v. Indus. Quick

Search, InG.237 F. Supp. 2d 489, 492 (S.D.N.Y. 2002) (“itaasonable for IQS to expect that
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if it infringed on Thomas’s publications, there idbe consequences in New York” within the
meaning of the long-arm statut&ybron Corp.46 N.Y.2d at 206, 413 N.Y.S.2d at 132 (harm
within New York from out-of-state of trade secrasappropriation and unfair competition was
foreseeable)American Network975 F. Supp. at 498 (“It was reasonably forededab
defendant that publishing its home page on its e with the offending mark, would have
New York consequences.”).

D. American Buddha Has Derived Substantial Revenue Fro Interstate or
International Commerce

New York courts have looked to both the absolute@mand percentage of a
defendant’s interstate income in determining whethat income is “substantial.SeeVecchio
v. S & T Manufacturing Cp601 F. Supp. 55, 57 (E.D.N.Y. 1984)jen v. Canadian General
Electric Co, 65 A.D.2d 39, 410 N.Y.S.2d 707, 708-09 (3d DE®78). Neither test is binding,
however, and “each case must be decided on itdasts.” Chunky Corp. v. Blumenthal
Brothers Chocolate Cp299 F. Supp. 110, 115 (S.D.N.Y. 1969). Howel{@rrespective of
the approach chosen, the main concern is the dvextaire of the defendant’s business and the
extent to which he can fairly be expected to defemguits in foreign forums.’'Energy Brands
Inc. v. Spiritual Brands, Inc571 F. Supp. 2d 458, 468 (S.D.N.Y. 20@8pnar, Inc. v. Wallace
649 F. Supp. 310, 318 (S.D.N.Y. 1986).

The substantial-revenue element “requires no doewctact with New York State.”
Ingraham v. Carroll 90 N.Y.2d 592, 598, 665 N.Y.S.2d 10 (1997) (awatomitted). Instead, it
is intended to avoid the exercise of personal giicigon over non-domiciliaries whose activities
are of a “local character.LaMarca, 95 N.Y.2d at 215.

It is clear that American Buddha’s activities act merely “local in character.” Quite

the contrary—the American-buddha.com site charaeeitself as “the American Buddha
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Online Library, the world’s best media website.helNaderlibrary.com site distinguishes the
worldwide “Online Library Access for All” via the &b, the activity at the root of this action,
from such apparently “local” activities as “Tucsarea Library Access for Members'—i.e.,
“regularly-scheduled events at the Nader Libraoylitg in Southeast Tucson, Arizona.” Exhibit
8. Thus, “[a]lthough [defendant] claims that hissinesses are purely local ..., even a cursory
review of his business websites indicates otheriviSavage Universal Corp2004 U.S. Dist.
LEXIS 16088, *31.

Another “Charles Carreon website,” Sixthorder.ceggExhibit 11, displays what
purports to be a “PLEADING INDEX (PDF)” for “AMERIBN BUDDHA VS. THE CITY OF
ASHLAND AND THE WASHINGTON POST COMPANY,” in whicmumerous documents
and emails generated by or addressed to Americdd&s counsel are available. The “index,”

accessible dtttp://www.sixthorder.com/ambuvs.city.toc.htmcludes many documents

pertaining to what Mr. Carreon characterizes aseféoous legal dispute that has arisen between
my client and Google Inc.” In the first of thes@, April 13, 2007 letter to Kent Walker, Esq.,
General Counsel of Google Inc., Mr. Carreon conmgléhat American-buddha.com “has been
purged from the Google index of websites, and thosgle results never display direct links to
the Library Site.” SeeExhibit 12. Mr. Carreon reveals that American Blod's “membership”
and its activities, as well as its ambitions, gdlweyond the “simple, passive website” it claims
to be for purposes of the present motion:

American Buddha has operated the American Buddhia®©hibrary on

the Internet at www.american-buddha.com, since 60 (“the Library

Site”). During the last six years, the LibraryeSitas built up a

membership of over 50,000 users, and its pagesstaadily climbed in

“Page Rank” under the Google PR system, until we8pect to many

search categories, the Library Site would appedheriirst page of search

results for searches involving major topics of fcdil, artistic,
philosophical, and cinematic importance.

11
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Mr. Carreon’s complaint, on American Buddha'’s bghalthat the removal of American-
buddha.com from the Google index is “interferinghowith the access of its 50,000-plus
members, and with the Library Site’s ability tockarew members.” This lowered visibility is a
matter of critical importance to American Buddhahis letter is sent with the greatest urgency,
as the damages being suffered by the Library Silefanerican Buddha are severe and
continuing.” Id. American Buddha’s urgent concern with 50,0006sphembers’ (and
“prospective members™) continued access to its, sihd with “reach[ing] new members,” via
the most-used search engine on the Web, and its tdasuffer “severe damages” when its
visibility on the World Wide Web is lowered, arertiy consistent with a “purely local”
operation.

American Buddha's commercial publishing activitae likewise the opposite of purely
local. American Buddha is the publisher (and ritagpals the authors) of at least nine literary
works sold in Kindle e-book format on Amazon.colivhat Is BuddhismAmerican Buddha
Philosophy), by Charles Carreon and Tara CarrBom In Tibet, Again: The Exile of the 12th
Trungpa TulkuAmerican Buddha Biographies) by Charles Carrdtme Revolution Will Not Be
Capitalized: Che Guevarhy Charles Carreos Legend In His Own Mind -- Michael Ruppert
Soldiers OnAmerican Buddha Biographies) by Charles Carrdack Abramoff's House of
Cards(American Buddha Biographies) by Charles CarrémGood Deed Will Go Unpunished
— The Mike Bianca StorfAmerican Buddha Biographies) by Charles Carréoieretius, Sage
of The First Millenniun{American Buddha Biographies) by Charles CarreowThe Terrorist
Who Loved Me — The Betrayal of Pete S@daerican Buddha Biographies) by Charles

Carreon. SeeExhibits 13-20.
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22159/031/1096375.1



Case 1:09-cv-00528-JGK Document 13  Filed 03/20/09 Page 18 of 26

The American Buddha publications sold nationallg arternationally on Amazon.com
have generated substantial revenue; several hatan@ezon.com Sales Rank” within, or near,
the top quarter in sales among the approximatedytgqrrmillion literary works in Kindle format
sold on Amazon.corh.Seeid.

In addition, the Naderlibrary.com site, via linktedd “The Sex Dot Com Chronicles” and
“Charles’ Primer of Online Media Law,” redirectsaus to a site called Sex.comchronicles.com
—on which a “Buy From Amazon.com” link appears.ickihg the “Buy From Amazon.com”
link leads directly to an inner page on the Amazom site, where Charles Carreon’s bddie
Sex.Com Chronicles: A White-Hat Lawyer’s JournetheoDark Side of the Interngdriced at
$18.99, may be purchased, and may be “Add[ed] tpfing Cart” with a single click.See
Exhibit 21.

Tellingly, neither American Buddha’s own works mér. Carreon’sSex.Conbook are
available for free download on the Naderlibrary.comAmerican-Buddha.com sites, as are the
works of Penguin and others. Rather than givevits works away, American Buddha redirects
users to Amazon.com, where they can purchase copMs. Carreon’s and American Buddha'’s

works at retaiP

¥ Amazon.com, Inc., headquartered in Seattle, isatyest online retailer in the U.S., with
North American fulfillment centers located in Ariz, Delaware, Indiana, Kansas, Kentucky,
Nevada, New Hampshire, Pennsylvania, Texas, andrionand sales to every state—the
opposite of a “purely local” operation.

* Similar links, to Sex.comchronicles.com and ultieiato the same Amazon.com
“checkout” page, appear on the Badcrazy.com andl€dtarreon.com websiteSeeExhibits
22, 23.

®> The Naderlibrary.com site also contains a linkeg¢jal Representation for American
Buddha provided by Online Media Law, PLLC") reditiag users to Charlescarreon.com,
devoted to the law practice of American Buddhatsggal counsel and officer, which also shares

(footnote continued on following page)
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Thus, a cursory review of the Naderlibrary.com anterican-Buddha.com websites (as
well as Amazon.com, Sixthorder.com and perhaps|€¢@arreon.com) reveals business
activities on American Buddha'’s part that are faydnd merely “local in character,” and that
American Buddha derives substantial revenue frdersiate and international commerce.

In any case, “dismissal for lack of personal jugdn is inappropriate under
302(a)(3)(ii) even where there is no proof thaefeddant derives substantial revenue from
interstate or international commerce, where thaikadge is peculiarly under the control of [the
defendant], and may come to light in the coursisjaibsequent discovery.Energy Brands571
F. Supp. 2d at 468 (alterations in original) (qug&roger Co.,2006 U.S. Dist. LEXIS 90393 at
*10); seePrentice v. Demag Material Handling, Lt@0 A.D.2d 741, 742, 437 N.Y.S.2d 173
(4th Dep’t 1981) (denial of motion to dismiss wasper where defendant “is in sole possession
of information that may refute the allegation thangages in substantial international trade”).

-

Penguin has established all of the elementspoinaa faciecase of personal jurisdiction

under CPLR § 302(a)(3)(ii). This Court may progexkercise jurisdiction over American

Buddha pursuant to the New York long-arm statute.

its physical address in Tucson with American Buddhlhere Mr. Carreon solicits clients who
have not Arizona but “California or Federal lawuegs).” Potential clients are advised, “I
always require payment of a retainer in an appab@amount before | take on a client, and don’t
take cases on contingency, or for startup equityill always send you a written agreement for
signature, and representation begins when | havsigmed agreement in hand and payment in
my account.” Visa and Mastercard logos on the [ékaarreon.com home page indicate that
payment may be made by credit caBeeExhibit 23.
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. THE COURT’S EXERCISE OF JURISDICTION UNDER CPLR § 3 02(A)(3)(Il)
WILL NOT VIOLATE AMERICAN BUDDHA’S DUE PROCESS RIGH TS

Jurisdiction over American Buddha also comporthlie constitutional requirement of
due process. The due process test for persomsdigtron has two parts: the “minimum
contacts” inquiry and the “reasonableness” inquiMetropolitan Life Ins. Co. v. Robertson-
Ceco Corp.84 F.3d 560, 567 (2d Cir. 1996).

A. Minimum Contacts

The minimum contacts requirement is met “if theethefant has ‘purposefully directed’
his activities at the residents of the forum”; tlegre has been “some act by which the defendant
purposefully avails itself of the privilege of carading activities within the forum.’Burger
King Corp. v. Rudzewica71 U.S. 462, 474 (1985). The Court should aersihe relationship
among the defendant, the forum, and the litigatidaeton v. Hustler Magazine, Iné65 U.S.
770, 775 (1984).

Courts in this circuit have held that purposefuhaty without the state that would result
in minimum contacts with the state “may also inéule operation of an Internet website.”
Obabueki v. Int'l Bus. Machines Coy2001 WL 921172, at *2-3 (S.D.N.Y. Aug. 14, 2001).
“The courts have identified a spectrum of caseslinng a defendant’s use of the internet.”
Citigroup, 97 F. Supp. 2d at 565. “At one end are casesenrhe defendant makes information
available on what is essentially a ‘passive’ web.si. At the other end of the spectrum are
cases in which the defendant clearly does busimessthe internet.”ld. “Occupying the
middle ground are cases in which the defendanttaaman interactive web site which permits
the exchange of information between users in anstiage and the defendant, which depending
on the level and nature of the exchange may beia b jurisdiction.” Id.; seeAlpha Int’l, Inc.

v. T-Reproductions, Inc2003 U.S. Dist. LEXIS 11224 (S.D.N.Y. July 1, 20@"Websites that
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permit information exchange between the defendadtvéewers are deemed ‘interactive,” and
generally support a finding of personal jurisaiatiover the defendant.”).

“Generally, an interactive website supports a fugdof personal jurisdiction over the
defendant.”Hsin Ten Enter. USA, Inc. v. Clark Enterk38 F. Supp. 2d 449, 456 (S.D.N.Y.
2000). “When considering the middle category, thasites which are interactive but are not
used to conduct business, courts look to the lefvigiteractivity and commercial nature of the
exchange of information that occurs on the Welisidetermine whether jurisdiction should be
exercised.” Starmedia Network, Inc2001 U.S. Dist. LEXIS 4870, *10 (internal quodteti
marks omitted).

The Naderlibrary.com and American-Buddha.com websio much more than passively
post information. American Buddha directs usersajy and to “download” copyright-
protected books in their entirety, and promotes ¢baying and downloading by misrepresenting
that the user and the site are engaged in lawfivigcunder the federal Copyright AcGee
Exhibit 1.

The American-Buddha.com site actively solicits ader“join up” by undertaking a
three-step “membership process” requiring the sabiom of personal identifying information
and execution of a click-wrap agreemesgieExhibit 1, in exchange for which the user is
purportedly granted “access to the content thaiimally brought you here, and the rest of the
ABOL archives”—including the Penguin works at isstg@nd other benefits (e.g., “ABOL opens
its doors to members on movie nights at the Nadaaty, 2165 S. Avenida Planeta, Tucson,

Arizona.”). Exhibit 24.
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It is clear from the click-wrap agreement, whichitsyterms requires users to agree not to
“attempt to download more than one media file tire,” Exhibit 1° that actively “mak[ing]
available ... artistic and literary works,” Exhib#% 2for allegedly lawful free downloading by the
general public, and not passively providing infotior, is the function of the “American
Buddha Online Library” sitesSeeCitigroup, 97 F. Supp. 2d at 565 (“the defendant clearlysdoe
business over the internet ... where it knowingly espeatedly transmits computer files to
customers in other states.”).

In Starmedia Network, Inc2001 U.S. Dist. LEXIS 4870, the court found tphktintiff
had showrprima facieevidence of “minimum contacts” with New York foagposes of specific
jurisdiction under the Due Process Clause where

the defendant knew of plaintiff's domain name befregistered [an
infringing name] as its domain name. Therefore,dafendant knew or
should have known of plaintiff's place of businemsd should have
anticipated being haled into New York’s courts tewaer for the harm to a
New York plaintiff caused by using a similar mai®oupled with this fact
is the defendant’s substantial income from intéestammerce and

commercial use of the website to support its satetyding potentially to
New York customers.

2001 U.S. Dist. LEXIS 4870, *12. The same elemanégsmet here. To the extent that
American Buddha gives away copies of Penguin’s warkther than sell them in traditional
“transactions,” it does not diminish the commeityabf American Buddha’s use of those works

to attract traffic to its websites and to its owarlss, which it does not give away but sells on

® When the provision is read in context, it is cléreat American Buddha’s concern is to
avoid the excessive demand on its bandwidth thétipteisimultaneous downloads of the
copyrighted works of others would impose.

17

22159/031/1096375.1



Case 1:09-cv-00528-JGK Document 13  Filed 03/20/09 Page 23 of 26

Amazon.cont. Harper & Row Publishers, Inc. v. Nation Enterpriség1 U.S. 539, 562 (1985)
(“The crux of the profit/nonprofit distinction isohwhether the sole motive of the use is
monetary gain but whether the user stands to drofit exploitation of the copyrighted material
without paying the customary price.”). And it doexthing to reduce the damage done to
copyright owners, who if anything are harmed moreibauthorized copies given away for free
than copies sold.

B. Reasonableness

The reasonableness requirement is met if the ass@ftpersonal jurisdiction over the
defendant comports with “traditional notions ofrfplay and substantial justice” under the
circumstances of the particular casgalder v. Jones465 U.S. 783, 788 (1984) (quoting
Milliken v. Meyer 311 U.S. 457, 463 (1940)). Courts take into antdive factors in the
reasonableness inquiry: (1) the burden that tleecese of jurisdiction will impose on the
defendant; (2) the interests of the forum statdijudicating the case; (3) the plaintiff's interest
in obtaining convenient and effective relief; (Agtinterstate judicial system’s interest in
obtaining the most efficient resolution of the gorersy; and (5) the shared interest of the states
in furthering substantive social policieSeeAsahi Metal Industry Co. v. Superior Cou480

U.S. 102, 113-14 (1987).

" American Buddha promot&¥hat Is Buddhism@merican Buddha Philosophy), by
Charles Carreon and Tara Carreon, which it selldmazon.com, by displaying it adjacent to
one of the Penguin books American Buddha gives a@dlyby Upton Sinclair. And American
Buddha does not reproduce just any image of thel&@irbook; it uses the front cover image of
the current Penguin paperback edition, with itenefice to the Oscar-winning filfrhere Will
Be Blood based on the novel, and photo image of the Ostaring Daniel Day-Lewis in the
starring role. SeeExhibit 24.
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First, American Buddha has presented no evidemeckhas not asserted, that defending
against this litigation in New York would imposdarden so unreasonable that it would amount
to a violation of its constitutional rights. Thaseno suggestion that “this general burden
presents any particular hardship to iStarmedia Network, Inc2001 U.S. Dist. LEXIS 4870,
*13. American Buddha is represented by its ownegaincounsel (and officer of the
corporation), also its administrative and technamaltact for its websites, who practices under
the trade name Online Media Law, PLLC, as wellyasa kaw firm in New York. Under those
circumstances it is unlikely, “in this modern agel dor a litigant with obvious familiarity with
internet communication, [that] litigation in New Mowould present so great an inconvenience
as to constitute a deprivation of due procesavage Universal Corp2004 U.S. Dist. LEXIS
16088, *35;seeMetropolitan Life Ins. Co. v. Robertson-Ceco Cp84l F.3d 560, 574 (2d Cir.
1996) (“the conveniences of modern communicatiahteansportation ease what would have
been a serious burden only a few decades ajo.”).

Second, “New York has a legitimate interest in nrggithat corporations with substantial
business operations in the state are given legégiion and in remedying tortious activities that

occur within the state.’Mega Tech Int’l Corp. v. Al-Saghyir Establishmetf299 U.S. Dist.

® The terms of American Buddha’s click-wrap agreenseiygest that the media law- and e-
commerce-savvy American Buddha does not view hiogain another state to be particularly
burdensome, for itself or for anyone else. Thekelrap agreement requires American Buddha
Online Library “joiners” to “consent to the jurisdion of the U.S. District Court for the District
of Oregon for the resolution of any disputes conirey my use of the creative work,” Exhibit
1—notwithstanding that American Buddha'’s principkce of business, and its purported
“physical library,” are located in Tucson, ArizonAmerican Buddha thus anticipates and even
requires that prospective disputes over the copteayworks that it unlawfully reproduces,
displays, and allows and encourages users to dawtie adjudicated in a federal district court
1,000 miles from its own “local” district—and potaily thousands of miles from the “joiner’s”
home district.
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LEXIS 6381, *18-19 (S.D.N.Y. May 3, 1999). In pattlar, because so many publishers and
other intellectual property holders such as Pengteriocated here, “New York has a substantial
interest in protecting the intellectual properghtis of copyright and trademark holder$.
Shanken Comm’ns. Inc. v. Cigar 500.¢@008 U.S. Dist. LEXIS 51997 (S.D.N.Y. July 7,
2008);see Capitol Records v. VideoE@909 U.S. Dist. LEXIS 19557 (S.D.N.Y. Mar. 9, 200
(“this forum is home to numerous record companiesdd to seek court intervention to deter
online copyright infringement and thus has an egem the adjudication of the issues raised by
Plaintiffs’ complaint.”).

Third, Penguin’s interest in obtaining conveniemd @ffective relief is clearly served by
litigating in New York. SeeVideoEgg 2009 U.S. Dist. LEXIS 19557, *33 (“the Plaintiffs
interest in convenient relief is served by litigatin this forum because many of them have New
York as their principal place of business.”).

Fourth, the interstate judicial system’s interesgfficient resolution of this dispute
would be served by adjudication in New York. Wgses and evidence are at least as likely to
be located in New York as anywhere else, a prinsansideration under the fourth factor.
Kernan v. Kurz-Hastings, Incl75 F.3d 236, 245 (2d Cir. 1999). From the reatfrthe case it
appears that, “[flrom a judicial efficiency perspee, New York is as efficient as [any state] as a
forum to resolve the controversy, because the tutke evidence concerns internet website
printouts and federal court or agency records, vhie accessible anywhere to parties with
internet access (a group to which [defendant] pldielongs).” Savage Universak004 U.S.

Dist. LEXIS 16088, *36.
Fifth, there is no substantive social policy thaiad be undermined by this Court’s

exercise of personal jurisdiction over American Bl@. Indeed, this Court’s resolution of the
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instant disputeould not “conflict with the fundamental substantive isbpolicies” of another
State or of the United States, “because Plairdifeye violations of federal copyright law.”
VideoEgg 2009 U.S. Dist. LEXIS 19557, *33 (internal quatatmarks omitted)Savage
Universal 2004 U.S. Dist. LEXIS 16088, *36 (“litigating thcase in New York presents no
conflict with the sovereignty of Oregon, becaugaritnarily concerns the Lanham Act, a federal

statute.”).

* % %

Finally, “as a practical matter, the Due Processi€¢ permits the exercise of jurisdiction
in a broader range of circumstances [than does] N.F.L.R. § 302, and a foreign defendant
meeting the standards of 8§ 302 will satisfy the prezess standard Energy Brands571 F.
Supp. at 469.

Accordingly, the United States Constitution’s dueqess requirements for asserting

personal jurisdiction over American Buddha aressiatil.

CONCLUSION

For the reasons set forth above, Penguin resplatéguests that this Court deny
American Buddha’s motion to dismiss the complaint.

Dated: New York, N.Y.
March 20, 2009
Respectfully submitted,

s/Richard Dannay
Richard Dannay (rxd@cll.com)
Thomas Kjellberg (txk@cll.com)
COWAN, LIEBOWITZ & LATMAN, P.C.
1133 Avenue of the Americas
New York, New York 10036-6799
(212) 790-9200
Attorneys for Plaintiff
Penguin Group (USA) Inc.
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