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DONALD 5, ENGEL

FRANCIS C. PIZZULLI
EMGEL & ENGEL

9665 Wilshire Boulevard

Eighth Floor
Beverly Hills, California 902172

Telephone: (213} 550-7178

Attorneys for Defendants STAN LEE,
SELLULGID PRODUCTIONS, INC., PETER
SHANABERG, MORRIE EISEMAN and
PETER COFFRIN

UNITED STATES DISTRICT CQURT

CENTRAL DISTRICT OF THE STATE OF Ca

STEPHEN GERBER, Case No.:

NOTICE OF
TO DISMISS

Plaintiff,

vs.
DONALD S.
CADENCE INDUSTRIES CORPORA-
TION, a corporation; MARVEL
PRODUCTIONS, INC., a
corporation; STAN LEE;
SELLULOID PRODUCTIONS, INC.,
an association, PETER
SHANABERG; MORRIE EISEMAN;
PETEBR COFFRIN,

Fed. R, Ci

DATE: Dec
TIME: 10:

Pefendants.

S st M et M St e et et e e e e i e et

TO PLAINTIFF STEPHEN GERBER AND HIS ATTORNEYS

PLEASE TAKE NOTFICE that on Decemboer

or as soon thereafter as counsel may be heard,
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RECEveD
NOV 17 1989

Davidson & Hoimes

LIFORNIA

80 3840 DVK

MOTION AND MOTION
MEMORANDUM OF POINTS

r

AND AUTHORITIES; DECLARATION OF

ENGEL
v. P. 12(b} (1)

ember 8, 1980
00 a.m,

OF RECORD:

3, 1980 at 10:80 a.m.

in the courtroom

of the Honorable David V. Kenyon, Judge of the United States

District Court, located at 312 North Spring Street, Los hngeles,

California, defendants STAN LEE, SELLULSID PRODUCTIONS, INC.,

PETER SHANABERG, MORRIE EISEMAN and PETER COFFRIN will move this
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DECLARATION OF DONALD S. ENGEL

Donald 5. Engel declares and says:

L 1. I am a member of the firm of Engel & Engel, attorneys
for the moving defendants in this action. This declaration is made
for the purpose of introducing certain documents supplied for pur-
poses of this litigation by representatives of the Marvel Comics
Group, a division of defendant Cadence Industries Corporaticon. All

of the attached items were provided from the files of Marvel

Comics Group ("Marvel") from their Fast Coast offices.

2. Records of Cadence indicate that Magazine Management
Co., gInc. was, and 1s, a Delaware corporation and a subsidiary of
Cadence. Until the early 1970's, Magazine Management Co., Inc.
owned and controlled certain assets related to its business of
publishing comic magazines, including the comic magazines which
are the subject of this action; at that time, it transferred its

H

comic magazine assets to its parent corporation, Cadence. Thence-
forth, the Marvel division of Cadence published the comic magazines.
Both prior and subsequent to such transfer, Magazine Management
Co., Inc., Marvel and Cadence all operated out of the same premises,
had the same executives, the same hookkeepers and the same account-
ing department. For all purposes of this action, said three

entifies operated as, and should be considered, cne entity.

3. Exhibit A appended hereto consists of copies of the COVT
[
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i

and riine representative pages of the December 9, 1973 issue of a
magazine entitled "Adventure into Fear" with "The Man-Thing."
As noted on page 1 at the bottom, "FEAR is published by MARVEL

COMICS GROUP." There is also the following copyright notice:

Copyright C 1973 by Marvel Comics Group, A
Division of Cadence Industries Ceorporation. All rights
reserved., 575 Madison Avenue, New York, N.Y. 10022,

Vol. 1, No. 19, December, 1973 issue.

4. According to the best information of Marvel, the first
depictions of "Howard the Duck” ("Howard"} appear on pages 18 and
26 and the following pages of Exhibit A&, where he is introduced as
a mimor character in this particular comic magazine. Plaintiff
Stephen Gerber is listed on page 1 as the "writer," Val Mayerik
is listed on page 1 as the "artist,” Sal Trapani is listed on
page 1 as the "inker," Art Semak 1s listed on page 1 as the
"let?erer," Stan G. is listed on page 1 as the "colorist" and

Roy Thomas is listed as the "editor.”

5. Howard appeared in subscquent issues of this particular
magazine, other comic magazines entitled "Giant Size Man-Thing"
and later in magazines entitled "Howard the Duck® and in special
publications featuring many Marvel characters, such as "Marvel
Team Up." Some representative copyright certificates in the name
of Marvel Comics Group for these various magazines are appended
hereto as Exhibit B.

/1777
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6. Exhibit C appended hereto consists of copies of the
front and back of a check dated June 1, 1973 drawn against the
account of "Marvel Comics Group Division of Cadence Industries
Corp." and payable to Gerber in the amount of $285.00 representing
payment to Gerber for his work performed as the "writer” of the
first comic magazine containing the character Howard, which is
Exhibit A hereto. The following legend on the back is typical of

checks endorsed by Gerber which he received on payment for his

work:

By endorsement of this check, I, the payee, acknowl-
edge full payment [for wmylemployment by Magazine Management
Company,'Inc. and for my assignment to it of any copy-
right, trademark and any other rights in or related to the
material, and including my assignment of any rights to

renewal copyright.

/- During his employment as a free-lance writer for Marvel,
Gerber entered into an agreement dated March 18, 1977 with Marvel,
a copy of which is appended hereto as Exhibit D. The following

selected clauses contained in that agreement are particularly

pertinent to the instant motion:

7. You agree that Marvel shall have all rights of
gvery kind and nature, in and to the Material, including
but not by way of limitation, the right to copyright the
same in the name of Marvel, the exclusive right to deal
with, publish, and use the Material in any way whatsoever,

-22-
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the right to reprint, rewrite, alter and change the
Material, all anthology rights, the right to exploit
the Material throughout the world in all languages,
the right to use the Material in sales promotions, and
for publicity purposes and the right to expleit the

Material on television, motion pictures, and radio.

Qm(.n'hwm‘l*‘

8 8. Thereafter, Gerber ("the Employee") and Marvel entered
9 [into an agreement dated October 7, 1977, a copy of which is appended
O jthereto as Exhibit E. That agrecement contained, among other things,

11 || the following clauses:

iz

13 1. Employment. Marvel hereby employs Employee and
14 gmployee hereby agrees to render services to Marvel, as
15 a writer for magazines heretofore and hereinafter published
16 by Marvel.

17

18 ; 3. Compensation.

19 (a) Basic Compensation. For the full and faithful
20 performance of Employee's duties and for all services
<1 to be provided Marvel hereunder, Marvel shall pay

22 Employee, on a biweekly basis, a salary based on $26.50
23 per page for each color comic page of script written,
24 and $50.00 for each issue of each standard 32-page

25 romic magazine edited for Marvel and accepted by the

26 Publisher of Marvel (hereinafter the "Material”).

27

28 (e} Vacation. Employee shall be entitled to two

EL & ENGEL

-23 -
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1 (2) weeks of paid vacation each year.

2

3 {g) Employee Benefits. Employee shall be eligible for

4 all coverage or benefits under any plan or plans of health,
5 hospitalization, life or other insurance available to

6 other employees of Marvel who are paid a similar salary

7 and who have a similar position.

8

9

10
11 4.{c) ... Marvel agrees that Employee shall have

12 first option to accept or refuse any additional writing
13 and/or editorial duties connected with the HOWARD THE
14 PUCK feature for any Marvel publication for the term
15 of this Agreement, and that Employee shall be consulted
16 as to the choice of other writers and/or editors who may
17 work on the feature in the event of Employee's refusal.
18 Fn the event of a license for a film, television or motion
19 picture adaptation of HOWARD THE DUCK, Marvel agrees to
20 recommend to such producer that Employee and Employee

21 only be used by such producer as script and/or story

ez consultant to preserve the integrity of the licensed
23 character. Employee may accept payment for such services
24 from producer.
25 7
26 5. Publisher. 1In performing all services required
27 hereunder, Employee shall act under the directicon and
28 supervision of the Publisher of Marvel.

L & ENGEL : _ o4
ME00843
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1 7. Rights to Material. Employee grants to Marvel
2 the sole and exclusive right to all Material delivered
3 to Marwvel hereunder, including but not limited to, (a)
4 the exclusive right to secure copyrights in the Material
S in the United States, Canada, and throughout the world,
6 {} the magazine rights therein of every kind, {(c) all
7 film and dramatic rights of every kind, (d) all anthology,
8 advertising, and promotion rights therein, and {(e) all
9 reprint rights with repayment to Employee for same at
}0 Marvel's then-applicable reprint rates. . . .
11
12 10, Series and Ideas. If any Material delivered
13 hereunder is part of a series, the idea and characters
ﬁ 14 ﬁsed therein shall constitute Marvel's exclusive property
'I;(;15 for all times. Employee shall not be required to submit
Y
5wml/'6 ideas for new series under the terms of this agreement.
Y
18 9., Exhibit F appended hereto is a "Licensing Agreement"
19 |ientered into on March 12, 1976 between Marvel and Gerber pursuant
20 |l to which Marvel licensed to Gerber the right to utilize the
21 || character Howard solely for the manufacture, sale and distribution
22 || of "HOWARD THE DUCK BUTTONS TO BE SOLD VIA MAIL ORDER." Those

23 || rights were limited to the United States and he was required to
24§ pay to Marvel as a royalty for the license and rights granted

25 || five percent of his gross receipts from sales of the licensed

26 || articles.

27
28 10. There are also appended hereto as Exhibits the following
L & ENGEL _25_
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items taken from the correspondence files of Marvel:

i {a) FExhibit G: a letter dated March 24, 1878
_4”' from Joseph D. Peckerman, acting as attorney for
LM.I Gerber, to Marvel, with appended copy of a telegram

dated March 21, 1978.

{b} Exhibit H: a letter dated April 5, 1978
from Steve Gerber to James E. Galton, president of
Marvel.

{c) Exhibit I: a letter dated May 2, 1978 from
Stan Lee, publisher of Marvel, to Gerber.

{d) Exhibit J: a letter dated June 30, 1980
from Henry W. Holmes, Jr., acting as attorney for

Gerber, to Marvel Productions.

11. The foregoing exhibits indicate the dispute which
arose between Gerber and Marvel concerning the ownership of the
character Howard. In the telegram dated March 21, 1978 ({see

H
Exhibit G}, Gerber's then attorney purported to advise Marvel

that:

[U]nder the terms of said agreement [dated
March 18, 1%77), upon the effective date of any such
termination, all of your [Marvel®s] rights in and to the

characters contained in said comic strip shall

"

terminate . . .

Gerber wrote on April 5, 1978 (Exhibit H):

-2 6
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Please be advised that under the terms of our said
March 18, 1977 agreement, as of April 27, 1978 . . .

Marvel Comics Group's . . . rights to the characters

contained in the comic strip "Howard the Duck" shall
terminate and Marvel shall have no further rights there-

in or with respect thereto.

2 O P N

Similarly, Gerber's present attorney by letter dated June 30, 1980

v

claimed that Gerbher, not Marvel, owned all rights to portray the
10 i character Howard "in any media or manner” and demanded that Marvel
11 || cease and desist from any efforts to license the use of the

12 || character and return to Gerber "all materials and proofs and

13 # publications” in Marvel's possession which depict the character

14 || Howard or its name.

15
16 12. It is apparent from this correspondence that the dis-

17 | pute between Marvel and Gerber can be stated in one sentence:

18
H
19 Who owns the rights to the character Howard?
20
21 13, Exhibit K appended hereto is a copy of an agreement

22 ! entered into as of September 1, 1980 between Marvel and Selluleoid

=3 pursuant to which Selluleid is granted an option to utilize the
24 I character Howard in a live-action theatrical motion picture and
25 || the nright, during the option period, te produce and distribute

26 episodic radio programs using the character ifoward. The option
27 period for the motion picture use terminates at midnight Septem-

28l per 1, 1981 and the agreement contemplates that if the option is

3 -2~
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exercised, at some point in the future Selluloid would produce and

release a motion picture utilizing the character Howard.

I declare under penalty of perjury that the foregcing is

true and correct.

"
Executed this,/?'day of November, 19280 at Beverly Hills,

California.

DONALD Cﬁﬁgﬁt

-8
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Stephen Gerber )
631 Ninetn Avenue
Hew York, New York 10036

This letter will set forth the understanding between you and
Marvel Comics Group (Marvel) concerning the services you will

perform in connection with the production by Marvel of a daily and

Sunday comic strip featuring "Howard the Duck", (The “"Feature"), .
‘for the Register and Tribune Syndicate, Inc., ("Syndicator"). .
) - Seripl madeva | sALy

L. You agree to provide all the "axtwssk (The Material) requireqd

to produce the Feature in accordance with the schedule set up by the
. d_ .
Syndicator. To this end Marvel will advise you of the scheduling as
4: ,
reasonably practicable after it receives such from the Syndicator,

2. You will supply the Material as long as required by Marvel
or until the Feature is no longer produced by Marvel,
3. The Material shall be similar in character, design and format

¥

to that you have heretofore prepared and written for Marvel's comic
magazine featuring said character. )
4. It is understood that you will supply said Materiai to Marvel
at your own cost and expense utilizing vour own tools, furnishing
your own place of work and utilizing vour own assistance.
5. Marvel agrees to pay to you 1/3 of the net receipts it

receives from the Syndicator 30 days after it receives such. HNet

receipts for purposes of this arrangement shall be Marvel's share

Marvel Comics Cmup -49- EXH,B,T D CL\EENCE ME00863
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of payments received by it from the Syndicator for the Feature

less Marvel's out-of-pocket expenscs (lettering and coloring)
incurred in connection with the production of the Feature. Marvel
agrees to furnish Eopies of monthly statements of net receipts

from Syndfcator and an accounting of Marvel's expenses for lettering
and coloring.

6. You acknowledge that the Syndicator has the sole and absolute
authority to sell and/or license the Feature as it sees fit and
determine all selling and licensing costs,

7. You agree that Marvel shall have all rights of-every kind
and nature, in and to the Material, including but not by way of
limitation, the right to copyr}ght the same in the name of Harvel,
the exclusive right to deal wfih, publish, and use the Material iﬁ
any way whatsoever, the right to reprint, rewrite, alter and change"
the Material, all anthology rights; the right to exploit the Material
throughout the world in all languages, the right to use the Material
"in sales promotions, and for publicity purposes and the right to
exploit the Material on television, motion pictures, and radio.

In the event Marvel sells or licenses the Material for uses
other ﬁhan the daily and Sunday comic strip, then Marvel shall pay
to you one third of the net receipts (less any applicable commissions
or expenses) it receives from such sale and/cr license,

B. Ypou warrant and represent to Marvel that:

(a) that you are the sole artist of the Material;

{b) that the Material is original and does not infringe

30~ MEO00869
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upon any existing common law or statutory copyright
or upon any common law right, proprietary right, civil
right, or any other right wﬁatsoever;
(c) that the Material contains no matter that is scandalous,
ébscene, libelous or otherwise contrary to law; and
{d) that the rights herein conveyed to Marvel have not
heretofore been assigned, pledged, or othexwise encumbered.
9. Writer shall be given proper credit notice in all advertising
.and promotion used by the Syndicate.

10. This letter represents the entire understanding between you

and Marvel and may not be changed orally. The agreement shall be
governed by the laws of the Sthte of New York and may be terminated
by Marvel upon thirty (30) days prior written notice and by Stephen
Gerber upon ninety {90) days written notice.

Very truly yours,

o %LCOMICS GROUP .
. /%/
M zW,C/f/) Ao
: ames E. Gal?ii;/ifesldéﬁt
Accepted and Agreed to this

th
/1§ day of March, 1977.

By T /1“‘/?/‘,/,}/‘-/
l

Sgﬁphen Gerber”]

-51- MEO00870
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PR

WRITERS AGREENENT

Pite
7rk
AGREEMERT dated October ¥, 1977 between MARVEL COMICS
GROUP (hereinafter called “larvel”) and STEFHEN R. GERBER

(hereinafter called "the Zmployee™).

WHEREAS Marvel is desirous of retaining ewployee as a

wriier, for its magazines and Zmployee 1s willing to render

such services on the terms and conditions hereinafter set

. »

.forthl )
HOW, THEREFORE, in consideration of the premises and of
“the mwutual promises and undertakings herein contained, and
for other good and valuable considerations, the parties agree
S ..
as Tollow 5

¥

. Ewplovicent, Marvel hereby employs Ewployee and Ewployee

hercby agrees to render.services to Marvel, as a writer for

magazines heretofore and hereinafter published by Marvel.

-

2. Term,

(a) Initial Term. The term of this Agreement shall be -
for one veuar commencing Noveuber 1, 1977 and ehding October
3., 2978 (sowetimes referred to as the employwent years and
each 12-wmonth period shall be referred to as an "employment

year")c

(b) Renewal Terms., In the absence of notice to the contrary

given by either party to the other not less than sixty (60)
days prior to the expiration of the Initial Term hereof, this

Acreement shall be automatically rerewed for one vear on the

LEeTE e
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L3
L

.,
gawe termws and conditions as those herein set forth except to
the exlent provided below., There shall be like renewals from
year to year thereafter, in the absence of like notice given
no less than sixty (60) days prior to the expiration of the

then current term.

3. Couwpensation.

(a) Basic Compersation. For the full and faithful perfor-

wance of Ewployee's duties and for all services to be provided
Marvel hereunder, larvel shall pay Tuployee, on a biweekly
basis, a salary based on $26.50:p§r page for each color conic
page of script writien, and $50;OD for each issue of each
standard 32~pag; comlic magazire edited for Marvel and zaccepted
by the Publisher of Marvei (hereinafter the "Material").

For purposes ff this Agreement, Employee shall deliver to
Mafvel during each employment year (Nov. 1 thru Oct. 31.)

612 pages at the rate of approximately 51 pages per‘month, ~
and shall perform editorial duties on twelve (12) standard
32-page comic magazines at the rate of ore wagazine per

montﬁ, according to the reﬁsonable schedules and deadlines
set-by the Publisher of lMarvel. 1In this respect Zmployee

will wake all changes and rework all Material as reiasonably
required by the Publisher of Marvel without charge (that is,

reworks and changes shall not corstitute pages for the

purposes of computing compensation hereunder).

| ME00872
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...3...

(b) nAdditionul Compensation. ZEwployee shall be paid

additional cowpensation for the following services, but only
§f and to the extent requested from time to time by Marvel:
. (1) M1 pages written for Marvel in excess of the

minitum amounts set forth in paragraph 3{a) above

in any ewployment year at the rates set forth in

| paragraph 3{a) above.

{(ii) A1l pages written or editorial duties performed
for pudblications in any forwat other than that of
the standard four—coior or black-and-white
Marvel comics magaiin?s. .Rates Tor such wmaterial
ﬁhall be determineéiéeparately from this Agreewent,
anq agreed upon in ;riting by Marvel-and the
Fuployee.

Additional cowmpensation shall be paid to Employee within

thirty (30) days after subumission and acceptance of such

material by Marvel,

) (¢) Notwithstanding anything contalned herein, lNarvel
shall, upon 60 days prior written notice, have the right in
the event of a general reduction of prbduction or of work
force, or in the event of a partial closing as a result of
econo@ic conditions, to reduce the amount(s) of work product
required of Employee with a proportionate reduction in pay
and other beneiits provided for herein. Such reduction shall
be only in proportion to the actuval reduction of comic books

required by Marvel and shall be avplied only after the ME00873
: .

PEER— N
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.
(4) In the event such reduction as provided for in
paragraph 3(c) fegults in the Employee's no longer earning
yhat he deems to be a reasonablevliVing wage, the Employece
_shall have the right, upon sixty {60) days prior written

notice, to terminate the Agrecwent.

(e) Vacation. Employee shall be entitled to two (2)
weeks of vaid vacation each year. At the option of Narvel
"such vacation may take the form of Ewployee being pequired
to deliver, in any given ewployment year, rot wmore than
fifty (50) weeks of wéekly worﬁﬁg;oduct apd being paid for
fiffy—two (52) weeks of weekly work product, or may take
the form of Euployee delivering fifty-two (52) Qeeks of work
product with Marvel paying an additional two (2) weeks salary.
Marvel shall have the soie optian to.divide such vacation
rights betw;én time off and payments consistent with the termus
of this sub-paragraph. Should*vaéation take the form of
time off, such vacation time shall be a3} the discretion of
Fuployee provided however, that such vacation time does not
conflict with Marvel's production schedule. Weekly work

product shall be one fifty-second of total annual work

product.

{£) Payment Dates. Narvel will pay Ewployee's salary

on a bi-weekly tasis or at such other intervals consistent
with payroll policies then in effect relating to salaried

=35- - ME00874
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»>

cmployees doing similar functions as Zmployee, MNarvel shall
nave the right to withhold salary in the event that Employece
falls behind in.me;ting his work requirement bj one-month's
work product. Reimbursement of authorized - (in writing and

ln advance off the expenaiture) business expenses shall be paid
in accordance with Marvel's policies relating thereto.

Marvel agrees that salary checks shall be mailed to: Zuployee

'via Special Delivery on the day of issue.-

(g} Swplovee ZBensfits. ZEuployee Shdll be ellvlble for

all coverage or beneflts under any pldn or Dlars of health,
hospitalization, life or other insurance available to other ©

employees of Marvel who are paid a similar salary and who have

%

a similar position.

L, (a) Conflict, During the period of this Agreement,
fuployee will attend to his duties with- due diligence, and
not engage dlrectly or indirectly in the: production of any

periocicals or ‘books
other color or black-and-white comics magazines / wnicn are

competitive with Marvel, or in any activity wnich could be
detrimental to Marvel or which may conflict with Zmployee's

duties hereunder. .

(b) tditorial Stiovulations. Selection as to the magazines

or features written by Eumployee for mdrvel. as well as of
artists, letterers, and colorists thereof shall be deternined

Ly Marvel, except as provided for below.

~56- MEOQ0875
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(c) The sole exception to paragraph 4(b) shall be the
feature entitled HOWARD THE DUCK, for which Marvel engages‘
Euployce's services as writer and editor for the term of this
Agreement. exéept in the event of said feature's discontinua-
.tion. Marvel agrees that Emp%oyee shall have first option to
accept or refuse.any additional writihg and/or editorial
duties connected with the HOWARD THE DUCK featurs for any.
“Marvel publication.for the term of this Agreewent, and that
Emplyee shall be consulted as to the cho?ce of other .wiriters

and/or editors who may work on the feature in the event of

Employee's refusal. .In the event of a license for a film, television
or motion picture adaptation of ;HOWARD THE DUCK, Marvel agrees.to

- Qé%?EEE”E% such producer that Zmploye and Tmployee only be used

¢75y such pro&ucer as script and/or story consultant to preserve
the inteygrity of the licensed charécter.

- Er-‘\flfajec. J-*mj a.cc.cp‘f" pajwiru‘f’ '?csf'SHc_L\

Services Pfor—x 'ay’oJucc.".

e

Marvel further agrees that any change in Marvel's
policy regarding the rights of artists and writers to income
derived from the licernsing of their creations for purposes

of cowmercial exploitation shall be applicable also to the

Employee and to HOWARD TEE DUCK from that day forward.

(d) Extent of Service. Employee agrees not to draw, write,
or edit any cowmic book or comic magazine meterial for anyone
other than Marvel during the term of this Agreeoment witheout

ithe prior written approval of hkarvel. ME00876
Y
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{e) gzpdits. Zmployee shall be given credit as writer

and/or editor in all comics in which he is the sole writer

and/or editor, and in any revrint of sane,

/. i -

5. Publisher. In performing all services reéuiféd hefeunder.
Ewployee shall act under the direction and supervision of the
Publisher of-Marvel. Employee sﬁall consult with him on

all mattérs dealing with editoriﬁl poliéies. in order to
assure the efficiency and harmonioué operatioh of Marvel and
4o meet with the Publisher of Marvel at regulaf intervals at
Yarvel's offices in MNew York, N.Y. Employeé-shall accept
assignments from the Publisher Sf tarvel to write and/br edit
all magazines prcsently published or heredlter publlshed by
Marvel and further agrees that he w;ll mzke no commitients
whatsoever (whether fipancial or otherwise) on behalf of
Marvel ﬁithoét the ﬁrior written consent of the Publisher of

Marvel.

-« -

6. Terwipation. Nothing in this Agreement shall be consirued

to prevent Marvel from terwinating Zmployee's émployment
hereunder at any time (a) because of his frdud misannrspriation.
embezzlement, or the like, or (b) if he has become so disabled

as to preclude him frow rendering satisfactory services, or

(c) if he shail have violated any provision of tﬁis Agreenent,

or (d) in the event Zmployee falls behind inléubﬁi%ting material
1o the extent of two (2) wmonths' wor¥ requirement for whatever

cause; or (e) Employee's work has not wet the performance ME00877
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standards stated nerein or required by tarvel) frow other
employees performlng similar services as EZumployce. . In any
such event, exceplt as prov1ded in {b) above, all obligations
of Marvel hef%under shall cease and Ewmployee shall be liable
to Marvel for breach of this Agreemnent.

1t is likewise uanderstood that no provision of this
Agrcement shall be construsd fo érevent' the Ewmployee fromnm
terwinpating his eleoyment hereunder at any time because
6f (a) willful fraud or misrepresentation on the part of
Marvel, (b) Marvel's 1r4b111ty to provide work assignuents
tn sufficiznt quantlty as specified in paragraph 3(d), or
(c)’Marvcl‘s;violaiion of ény prov151on-0f this Agreemept.

In any such events, all obligations'of Ehployee shall ceases

LT

A T . i~ L .
e G et

7. Rights to materéal. Zuployee grants 1o liarvel the sole
and ‘exclusive right to all liaterial de;ivered to Karvel here-
under, including but not 1imited to, (a) the exclusive right
to secure copyrights in the Material in thevUn;ted States,
Canada, and throughout the world, (b) the uwagazine rights
therein of évery kind, (c)'all £ilm and dramatic rights of
every kind, (d) all anthology; advertizing, and promotion
rights therein, and (e) all reprint rights with repaywnent P E;pkﬁec.
for same at Marvel's then-applicable reorint rates. The
exclusive rights herein granted shall pertain to all lapguages

ME00878
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8. ggigfnalitv of Faterial. Euployece represents that the

Vaterial submitted by hiwn will be origiral and not heretofore
published and that it will not infringe 'upon any statutory
copyright, cpuwon law copyright, or any other proprietary

right,

9. Use of Fawe. Marvel shall at all times have the right

+*

to use Employee's name and likeness in connection with the
sale, promotion, and distribution of any wagazines which

include Material delivered to Marvel by Eumployee.,

. -

10.'Series atd Ideas. If any Materizal delivered heresunder
is part of a series, the idea and characters used therein

shall constitute Marvel's exclusive property for all times,
Lmployee shall not be required to submit ideas for new series,

under the terms of this agreement. ’ -

x

11. Additional Documents. Employee shall, at Marvel's

expense, take such steps and execute and deliver such further
docutents from time to time as Marvel may request for the

purpese of confirming the rights herein granted to iarvel,

12. lMotices. Any notices required or permitted to be given

under this Agreewent shall be sufficient if in writing and if

- . -60- MEO00879
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sent by registered mail to his residence in the case of the
Empioyee, or to Pﬁblisher, arvel Comic; Group at its principdl
office in the case of Marvel (with a copy to Secretary and
Counsel, Cadence Industries Corporation, 21, Hehderson Drive,

Hest Caldwell, Kew Jersey 07006).

13, Yaiver of Eresach. The walver by larvel of a breach of
any provision of this Agreewent by the Employee shall not
operate or be construed as a waiver of any subsequenf breach
by the Eﬁployee. The waiver by the Employee of a breach of
any provision of this.Agreementiby Marvel shall not aperate
or be constraed as a waiver of any Eubsequent breach by iarvel.
1%, Covenunts. Ewmployee agrees that.he shall not wmake and/or
sign any other contract or agreement, written or oral, which
shéll be in @onflict with the terms of tﬂis Agreement or
prevent or hiqﬁer his performnance hereunder for the length of
this Agreement or any extension or renewal thereof, and
Iurther'ﬁgrees that he has the full and unrestricted right to

enter into this Agreement oand deliver the wmaterial hereunder.

- + . - -

15¢ Assignment. The rights and oblications of Marvel under this

hgreement shall inure to the bendfit of and shall be binding upon
" the successors and assigns of Marvel. i

-

. \ ~ ME00880
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16. Entire Aogreement. This instrument contains the entire

Agrccment of the parties. It may not be changedw;rélly but

- ,

only by an agrecement in wrltlng signed by the party against whom

————— - e— e

et e — b m—————— —— .= o — . e——
- ——— ——

enforccment of any waiver, "cha
’ nge modlflcatl
discharge is sought, ’ Dn: exten51on or

17. Extrancovs Acreements. 1t is understood that this Agreement

1n no way alters, supercedes, or nullifies any Separate anqﬂh

revious agreemnent betwe 2 . - ) .
P < _ en karvel and the Twployee except in

regard to viorking arrarg ments on the stidndard four-color or

plqck“andmwhite comic wagazines published by Karvel,

e " i
———

18. Arbiiration. . Any clalm, dlsnute or controversy ar131ng
out of or in conrection with th;g Agreewent or the bréach
thereof will be submitted by either party to arbitration in

Ngw York City beiore three arbitrators appointed by the
American Arbiirazion Assoclation. The arbitration~will-proceed
under the rules of the Association then obtalnlng. The award
of the arbltrato s will be binding and conclusive on both
parties, and %ill be rendered in such form that a judgment

may .be entered thereon in the highest court of any forum

having jurisdiction,

-2 -

.;Ep%q
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IN WITNESS WHEREOF the partics have executed this

-
.
-

Agreement on )
EL COMICS GROUP

JP

HI:I‘NESS _ . | [g /{/‘/&A
et Gl

ke,

ATTEST

OFFICIAL SEAL ]

3 SUE w. JOHNSON
NOTARY PUBALIC - CAUFORN!A
LOS ARGE(ES COUNTY

ll WM, tipires FEQ 27, 1979

s

)

. e
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