
IN THE UMTED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

PUERTO 80 PROJECTS, S.L.U., 

Plaintiff, 

United States of America and 
Deparbnent of Homeland Security, 
Immigration and Customs Enforcement, 

Civil Action No. 

Defendants. I 
DECLARATION OF IGOR SEOANE MIRAN IN SUPPORT OF PUERTO 

80's PETITION FOR RELEASE OF SEIZED PROPERTY 
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I, Igor Seoane Miah, declare as follows: 

1. I am the CEO of Puerto 80 Projects, S.L.U. ("Puerto 80"), a limited liability 

corporation organized under the laws of Spain. I submit this declaration in support of Puerto 

80's Petition for Release of Seized Property and other relief. The following are matters of my 

personal knowledge, except where otherwise noted, and I could and would testify competently 

thereto if called upon to do so. 

2. Puerto 80 has a possessory interest in rojadirecta.org and rojadirecta.com 

(the "subject domain names"), as it is the lawful owner of the subject domain names and operates 

the "Rojadirecta" site under these domain names. 

3. The subject domain names were registered with GoDaddy.com, Inc., which is a 

United States company located in Scottsdale, Arizona. As Daniel Brazier notes in his Affidavit in 

Support of the Application of a Seizure Warrant ("Brazier Affidavit"), the registry for all ".cornw 

top-level domains is Verisign, lnc., 487 East Middlefield Road, Mountain View, California 

94043. The registry for all ".erg" top-level domains is The Public Interest Registry, 1775 Wiehle 

Avenue, Suite 200, Reston, Virginia 20190. The “.erg" domain is administered by Afilias USA, 

Inc., Building 3, Suite 105,300 Welsh Road Horsham, Pennsylvania 19044. The subject domain 

names will remain under the control of the registries and registrars at all times. 

4. As set forth in the Brazier Affidavit, the Rojadirecta sites do not themselves host 

unauthorized copies of the sporting events that Mr. Brazier describes. See Paras. 13,40(a), 

40(c). Rather, that content is hosted and/or streamed by third parties and it is never hosted or 

streamed at/by Rojadirecta. The Rojadirecta sites merely contain links to those sites. 

5. The advertisements described at para. 40(c) of the Brazier Afidavit are not run by 

Rojadirecta and Rojadirecta does not receive revenue from those advertisements. 
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6. In addition to providing an index of links to material already existing on the 

Internet, the Rojadirecta sites provide forums in which users can discuss sports, politics, and any 

other topic. Among these is a "highlights" forum in which users discuss sports highlights and 

link to clips of highlights from various sporting events. 

7. The activity on the Rojadirecta site has been expressly held to be lawful by the 

Spanish judiciary. Following allegations of copyright infringement, the Criminal Court of First 

Instance ruled in 2009 that the Rojadirecta sites did not violate any copyright laws. One year 

later, in an appeal of that decision, the Madrid Provincial Court, First District, affirmed the 

lower court's ruling and held that "the reported actions do not constitute a crime, and the [lower 

court's] decision to dismiss the action is in accordance with law." A true and correct copy of 

those decisions, along with English translations, are attached hereto as Exhibits 1-2. 

8. The continued possession by the government pending the final disposition of 

forfeiture proceedings will prevent the fhnctioning of the Rojadirecta site under the subject 

domain names in the United States and throughout a substantial part of the world, thus causing 

Puerto 80 substantial hardship. The site which operates under the subject domain names was 

(prior to the government's seizure) listed among the 100 most popular sites in Spain in terms of 

traffic according to Alexa Internet, a subsidiary of Amazon that provides, among other things' 

traffic metrics. 

9. Rojadirecta has users and visitors worldwide, including from the United States. 

10. Puerto 80 does not receive any revenue that is derived from specific content 

hosted on, or streamed by, the sites to which it links. In other words, Puerto 80 does not receive 

any revenue whatsoever from any site to which a user can link fiom the subject domain names 

based upon the content of the web links to that site. To the extent there is any site that a user can 
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link to from Rojadirecta which contains any infringing material, Puerto 80 receives no benefit 

from a user viewing such content on that site, 

11. The seizure of the subject domain names is depriving Puerto 80 of lawfbl 

business. Further, this is a matter of considerable urgency, because Internet users who cannot 

access the Rojadirecta site for a sustained period of time will eventually stop trying. As a result, 

the possibility of getting the subject domain names back months or even days from now will 

not solve the problem. With each day that passes, we continue to face the risk that we will lose 

our ability to conduct our business altogether because users will stop attempting to visit our site, 

or will use the websites of our competitors. Since the date of the seizure, we have experienced 

approximately a 32% reduction in traffic in terms of visits to the Rojadirecta site. 

12. The continued possession by the government of the subject domain names causes 

immediate hardship in another respect. Rojadirecta has almost 865,000 registered users, many 

of whom use their accounts to engage in discussions of sports, politics, and a variety of other 

subjects on Rojadirecta discussion boards. Because of the government's seizure of the subject 

domain names, those registered users are now unable to access their accounts h m  the subject 

domain names, and many or most are substantially impeded from accessing their existing 

accounts and the information they have stored on those accounts. 

13. As explained above, the subject domain names will remain under the control of 

the U.S.-based registries and registrars at all times. Thus, there is no risk that the domain names 

will be destroyed, damaged, lost, concealed, or transferred if they are returned to Puerto 80 

during the pendency of this proceeding. 

14. 1 do not have any intent to use the subject domain names to commit criminal acts. 

15. The first time I learned that the subject domain names had been seized by the U.S. 
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government was when I visited rojadirecta.org and rojadirecta.com on February 1,201 1, and 

discovered that the U.S. government had made the site's content inaccessible via those domain 

names name and pointed the domain names to another web page stating that the domain had been 

seized by ICE. 

16, I have not received any notice from the U.S. government that forfeiture 

proceedings have been instituted against the subject domain names. 

I declare under penalty of pe jury under the laws of the United States of America that the 

foregoing is true and correct. ~xecuted on this a day of June 201 1 in A , Spain. 
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EXHIBIT 1 
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T R A N S L A T I O N  S T A T E M E N T  

To whom it may concern: 

I, Lisa Grayson, do hereby swear and certify the following: 

I. That I am certified by the American Translators Association (ATA) 
for translation from Spanish into English, and that my ATA member- 
ship is in good standing; 

2. That the following page is a valid copy of my ATA credential 
certificate, altered only to  prevent duplication; 

3. That the attached English-language document is my translation of 
the fax cover sheet and court verdict that I received from Durie 
Tangri LLP, a copy of which is attached after the English translation; 

4. That, to the best of my knowledge, the English document is an 
accurate and faithful translation of the document I received from 
Durie Tangri LLP. 

Lisa Grayson 

ATA Member No. 224476 

LISA GRAYSON 2502 W. Eastwood Avenue Chicago, Illinois 60625 (m) 463-8128 e-mail: lisa@publica.com 
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RAMON BLANCO BLANCO 
Court Attorney 

Madrid Capital Judicial District 

Tax LD. No.: 51.667.890-T 

(address:) CIMequinenza No. 9 = 1st Floor 
Madrid 28022, Spain 

Telephone and fax: 91.320.93.56 
Mobile: 610.54.44.34 

ramonblancoblanco@hotmail.com 

FAX TRANSMISSION 

ADDRESSEE: Mr. JAVIER MAESTRE RODRIGUEZ [Attorney at Law) 
FAX NUMBER: 91.222.67.95 
DATE: May 7,2010 

SUBJECT: Summary proceedings 
COURT: No. 37 
COURT RECORD NO. 2517107 roll 5112010 
CLIENT: Mr. Igor Seoane MiB5n 

MESSAGE 

Dear colleague: 

I am sending you the attached decree, issued today. 

Please accept my best wishes. 

(signature) 

No. of pages including attachment: 8 
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Roll number 51/2010 

Previous Proceedings number 2517/2008 

Madrid Pre-trial Investigation Court number 37 

(rubber stamp) 
Honorable Assembly of Court Attorneys of Madrid 
Received Notification 
MAY 6,2010 MAY 7,2010 
Article 151.2 L.E.C. 1/2000 

MADRID PROVINCIAL COURT 

FIRST DIVISION 

The Honorable 

President: 

Mr. Alejandro Maria Benito L6pez 

Magistrates: 

Ms. Araceli Perdices L6pez 

Mr. Eduardo de Porres Ortiz de Urbina 

DECREE No. 364/10 

In Madrid, on April twenty-seventh, two thousand ten 

BACKGROUND 

FIRST - On July 15, 2009, the Honorable Magistrate Judge of 

Madrid Pre-trial Investigation Court number 37 issued a decree in 

which the provisional dismissal of action and the' file of these 

proceedings was agreed to. The parties having been notified, the 

legal representative of AUDIOVISUAL SPORT S.L. filed an appeal, 

which has been transferred to the Public Prosecutor's Office and 

other parties who have requested rejection of the appeal. 

SECOND - Timely reports of the legal proceedings having been 
filed in this Court for the resolution of the appeal, 
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the date of April 8, 2010, has been indicated for the 

deliberation, voting, and verdict, appointing Mr. Eduardo de 

Porres Ortiz de Urbina to express the Court's opinion. 

FUNDAMENTALS OF LAW 

FIRST- The present proceedings investigate the Web page 

www.rojadirecta.com, a page that is based on "links" that allow 

for the download, through "door-to-door" exchange programs, of 

archives or files of diverse content between different users or 

guests, specifically, football1 games from other countries and 

whose rights for usage in Spain belong to the complainant, 

Audioviosual (sic) Sport S.L. 

The particular charge is made with the understanding that there 

is an act of public communication of works protected by the 

Intellectual Property Law without authorization from the 

respective owners. 

It is currently a generally accepted criterion that the act of 

downloading files from the Internet does not constitute a crime. 

It suffices to cite the criterion from Circular 1/2006 from the 

State General Prosecutor's Office to show the relevance of this 

factor. The above-mentioned Circular confirms the following: 

In regard to determining the type of conduct of 

someone who gathers protected works through a server 

on a Web site, without the authorization of the owner 

of the rights of use, it can be included ???? in the 

assumptions of unauthorized communication, but in this 

case, if no consideration is given for it, the typical 

element of profit does not coexist, this conduct can 

be legally pursued only as an illicit civil action. In 

This presumably means European football, i.e., soccer. 
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regard to the user who "downloads or receives" a work 

"from the Internet" without [financial] consideration 

as a result of an act of unauthorized communication 

made by another person, making a private copy of the 

work that cannot be considered conduct of a criminal 

nature. In regard to [typo; letters or word missing] 

the responsibility of the company's information 

service providers, they will not be responsible when 

the service they offer is one of simple 

intermediation, within the terms established in 

Articles 14 to 18 of Law 34.2002, dated July 11 

[2002], of services of the information or electronic 

commerce company. 

Notwithstanding the foregoing, in this proceeding what has been 

investigated and questioned is not the activity of the persons 

who are part of the file exchange network, but rather the 

activity of those responsible for the Web page that provides this 

service, and who also gain an economic advantage from their 

activity no matter how indirect it may be, since the charge is 

not paid, only the publicity of the insert on the page itself, 

which is seen independent of what is produced or not downloaded. 

Those responsible for the Web page do not directly commit acts of 

public communication of works protected by the LPI [Intellectual 

Property Law], since the downloaded items are not located in 

their files. They only encourage this behavior by the means in 

which they select, make available, and inform about how to access 

the pages that offer the games' retransmission. 

Far from contemptible is the position of those who maintain that 

if the investigative activity is advantageous together with and 

as a function of the final result, the web pages such as the one 

under investigation could be publicly offering protected works 

and performing those necessary acts of support so that Internet 
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users can communicate and use this public offering of the work. 

  heir labor, from this perspective, would not be that of mere 

intermediation but the heart of activity that advertises and 

makes possible the massive exchange of files for the users who, 

without this publicity and organization, could not do it or could 

do it in a significantly more limited way. The work of making 

available and offering public works constitutes an unauthorized 

act of public communication more because technically it is the 

user and not the provider who in fact puts the file at public 

disposal. The provider advertises and offers the protected work 

to the users in a public way, and in some cases facilitates the 

technical means so that the users can connect among themselves 

and make the download. Such a position could have support in 

Article 20 of the LPI, in which the concept of "public 

communication" in open form is defined, inasmuch as that precept 

defines that legal concept broadly as follows: "Any a c t  through 

which a p l u r a l i t y  o f  persons can have access  t o  t h e  work without 

p r i o r  d i s t r i b u t i o n  o f  samples o f  each one o f  them. Communication 

i s  not  considered publ ic  when it t a k e s  p lace  wi th in  a s t r i c t l y  

domestic  environment t h a t  i s  in tegra ted  o r  connected t o  a 

broadcast  network o f  any t ype ."  

Nevertheless, the following considerations should be made: 

a) Addressing the actions reported in this process, one cannot 

get around the fact that the Web page in question does not keep 

the files, nor does it directly make the download. The files are 

transferred through download programs broadly available among 

Internet users. 

b The actions of making available and advertising the games 

that are transferred facilitate download, but they do not provide 

the means of doing so; therefore, in principle, the can be 

qualified as acts of mere intermediation. 

C )  On the other hand, the fees that the Web page 

administrators receive do not pay for the download of the public 

titles; rather, it is the publicity that comes from generic 
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access to the page, which is independent of the publicity and 

which can be produced even if there is no download. 

d) The operators of the web page, such as they are listed in 

the accusing legal record, do not facilitate the removal of 

protection from the key codes for viewing the sporting events, 

nor do they make connections with programs that do so; rather, 

they only facilitate the viewing of television programs that are 

broadcast openly. 

For all of the above reasons, the reported actions do not 

constitute a crime, and the decision to dismiss the action is in 

accordance with law. Furthermore, in regard to a similar claim 

made by the plaintiff against a different Web page with similar 

content (www.tvmix.net), this Provincial Court already ruled on 

November 3, 2008 (Section 5) in which the Court was asked if the 

party responsible for a Web page that facilitated links to view 

football games from abroad committed a crime or induced the 

commission of a crime, and responded as follows: 

" N o  i n  both c a s e s ,  because  e x c e p t  for what i s  

c l a r i f i e d  i n  the f o l l o w i n g  and f i n a l  c o n c l u s i o n ,  the 

programs t h a t  i n v i t e  or encourage u t i l i z a t i o n  a r e  

freely a v a i l a b l e ,  their u s e  i s  open and u n i v e r s a l ,  

because  they do n o t  r e q u i r e  a n y  u s e  l i c e n s e ,  and a s  a 

r e s u l t ,  for the r e p o r t e d  a c t i o n s ,  the s u b j e c t  o f  t h i s  

r e p o r t ,  no l e g a l  i n f r a c t i o n  was commit ted,  a l t hough  

indeed  i n  some c a s e s  a t h i r d - p a r t y  economic compla in t  

r e s u l t s .  I t  i s  for t h i s  reason  t h a t  Article 270 o f  the 

CP (Cr iminal  Code) does  n o t  a p p l y  either; it r e q u i r e s  

economic damage and p r o f i t  m o t i v e .  I n  regard  t o  the 

economic damage imputed t o  the owners o f  the broadcas t  

r i g h t s  o f  Nat ional  League games, s a i d  damage h a s  n o t  

been  de t e rmined ,  g i ven  the ever-changing world o f  
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the I n t e r n e t ,  i n  which proof  o f  either case  becomes 

p r a c t i c a l l y  imposs ib le ,  t h e r e f o r e  it i s  l a c k i n g  a 

determinant  e lement  o f  t h i s  [ p r o o f ]  (STS 1578/02), nor  

o f  the e x i s t e n c e  o f  a p r o f i t  mo t i ve  on the par t  o f  t h e  

defendant  who, according t o  the e x p e r t s  appearing i n  

the proceedings,  d i d  n o t  receive any  t y p e  o f  b e n e f i t  

f o r  s e r v i n g  a s  a " l ink , "  b u t  from i n d i r e c t  

remuneration from the W e b  por ta l  p u b l i c i t y .  I n  t h i s  

same c o n t e x t ,  we emphasize the Supreme Court sen tence  

529/2001 o f  A p r i l  2 ,  2001, which i n d i c a t e s  t h a t  t h a t  

which i s  punishable  a r e  the impor t ing  o f  s t o l e n  works, 

b u t  n o t  those l e g a l l y  acquired abroad, even  though 

their commercia l i za t ion  i n  Spain h a s  n o t  been 

author ized  here, so t h a t  the t i t l e  owner can de fend 

aga ins t  such conduct through p r e v e n t i v e  i n j u n c t i o n s  

and the sys t em o f  r e s p o n s i b i l i t y  o u t l i n e d  i n  Article 

138 f f .  o f  the I n t e l l e c t u a l  Proper ty  [Law]. I t  can be 

assumed t h a t  t h i s  can be appl ied  t o  the t y p i c a l  

conduct o f  Article 286, which has  n o t  been v i o l a t e d  i n  

t h i s  case  either." 

These same criteria are applicable to the present case, in which 

the denounced actions completely lack criminal relevance. 

For all of the above reasons, the appeal is denied. 

SECOND - Not having found the parties acting in bad faith and in 
given the denial of the appeal, the costs for this appellate 

hearing should be declared the court's own, as authorized by 

Articles 239 of the Law of Criminal Judgment. 

ORDER OF TEE COURT 

THE COURT AGmES: WE DENY the appeal petition filed by the legal 

representative of AUDIOVISUAL SPORT S.L. against the court order 

of July 15, 2009, issued by Instructing Court number 37 of Madrid 
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(Previous Proceedings 2517/2007 ) , which we conf irm in its 

entirety, declaring the costs of this appellate hearing "de 

oficio" [the court's own expenses]. 

Notice of this verdict shall be posted, against which there is no 

further appeal, and the Instructing Court shall be informed, 

including certification of this verdict. 

The Magistrates listed in the margin agree, confirm, and sign 

this decision, which I certify. 
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RAMOK UUANCO BlANCO 
Pr~curndor tle bs 'rrib~nutrs 

f'wtido Judicial dc MatlriU Capital 
.,-------- 

tJ.LF,: S1.667.IY10-T 

BLBNCOPROCURADOR- > 9348827 92 EGM 

DESTINATARIC): n. JAVJER MAESTRE ROT)RlGUK4 (Larado) 
Kb 1)E f"IU(.: 91.222.67.95 
Y ECJ..LA: 7 da mayo de 20 1 0 

ASUN'J'O: Procldirnicntir abmviuda 
JU%fiAl)QPl'KIBUNAil: Inaruccibn no 37 A.I1 seccidn I 
.No J)N AU'I'OS: 2SlWO7 rallo S I!2010 
(ZIBR'TE: D. lgbt S e m a  MiRln 

Adiunto le envio nuto notiticado cr~ cl dia de la fecha. 

Sin otm particular, recibe un. fuerti. whrazt). 
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J~zgado de r n s t r ~ c c i b n  nfirnero 
--.-..- _. 

WDIENCIA FXOVSNCIAI, Dg 

SECCIOtQ PRZMERA 

11rnos. sres. --.- - -._. 
. , ,. . . 

Pzesidente : 

Don Alejandro Maria Benito L6pez 

Magistrados : 

DoSa Araceli ~erdicea ~ 6pez 

no3 Muarclo Be Parres Ostiz de urhina 

En Xvladrid, a veintislate de abril de dos mil diez 

AM?PECEDENTE8 

PRZ3!TER6 + - El dia  15 de Zulio de 2009 elila Ilmo/a Sr/a 

Magistrado/t, Juez del Juzpac?~ Be Instrruccibn drimero 37 Be 

Madrid d ic t6  auto per el cpe acordd el sobreseimiento 

gr~visions' y archivo de las  presentes diligencias. 

No~ificado a las paxtes, la representaci6n procesal I s  

AUDIO~JISUAL SPORT S.L. interpueo de apelacidn &el que se ha 

dado traslado a1 Ministerio Fiscal y de~-&s partes quie:les han 

sol ic i tado la desestimacibn del recurso. 

I SEETINDO+- Rexitido el opartuno testintonio de las actuaciones 

m I a este Tribunal para la resaluci6n del securso se ha sei'ialado 

Madrid 1 
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:<. 1/11 :. .. I el dia 8 de Absil de 2010 para la dal iberac ih ,  votaci6n y 

fallo, desiqncjndose Ponente a DOE Eduardo de Portes (3r t iz  de 

Uzbina, que expxesa el parecsr de la Sala. 

PRTP4E:lW.- En las presentee diligsncias se investiga la p&gfza 
Neb www.iojadirecta.corn, phgina que se basa efi "elinks" y.Je 

parmitea bajar, a trav4s tie programs Ge intercasrbio "puerta a 

puerto" archivos o fichezos de cantmido diverso entre 10s 

distintos usuarios o invitados,  en concrete, partidos de 

fdtbdl emitidas en atros paiaes y cuyos dereehos de 

explotaci6n en Espafia corresponden a La querellante, 

kudioviosual Sport S.L. 

La a c u s a c i 6 ~  particular entiende que exista ac to  de 

comunicaoi6n gtihlica de obras prokegidas por la ~ e y  de 

Propie&ad IntelectuaL sin autorFzaci6n de 10s respectivos 

titulares. 

Ss un c r i t e r io  generalizada actualmecte w e  la actividad do 

descarga de archivos a traves de Internet no es cocstitutiva 

de delito, Baste citax el crFteri.0 de la Circular 1/2036 de la 

Siscalia General d e l  Estadd para poner de relevancia esa 

circunstancia. En la referida Circular se afinna lo siguisnte: 

En czranto a l a  cipfficaci6n de la conducta de wien 

coloca a travQs de un sexvldow en un s i t i o  de la Xed 

obsas pro tegidas s in  autsrrizacidn del t i t u l a r  Be Jcrs 

derechos de explotacidn, puede incardinarse dentro de 

los supuestos Ae comunlcacidn no autoxizada, p e w  en 

este swuesto si no estd acreditada ningun8 

contraprestacidn para 1 ,  no concurxird el e l e ~ e n t a  

tfpico d e l  dnimo de Iucro, pvdiendo perssguirse esa 

conducts s d l o  cnm~ i l i c i t o  c i v i l .  Respecto del  usuario 

Madrid I 
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Madrid 

me "baja o se? descargs de la Red" una obra, y obtiena 

dsta s i n  contraprestacfcSn, cow cunsecumcia de un acto 

de comunf cacicix: no autoriaado realizado p0.r otro, 

~ealiza una copla priveda de le obra qua no puede ser 
considerado como conducta penalmenee tZ.pica. En lo que 

respects e la responsabiliciad de 10s proveedores de 

servicios en la sociedad de fa infornacidn, 10s mismos 

no serdn responsables cuar~do eir servicio qrre prestan sea 

el de sirnpie intermsdiacidn, dentro de 10s terminos w e  

establecen 19s articulos 24 a 18 de l a  Ley 34/2002, de 

32  cia j u l l o ,  de .servicios Be la sociedad de la 

informacidfi y de comercio electrdnico. 

KJo obstante Lo anterior, en este proceso lo we s ha 

invearlgado y cuestiona na es la actividad de las personas que 

se integzafi en la red de intercamkio dc archivas sin0 la de 

10s responsables de la phgina que pxovee este  semicio, y que 

o b t i e n e ~  ademas :ma ventaja econ6mica por su actividad pox mas 

que sea indirecta, ya que no se retribuye l a  descarga sino la 

publicidad de la inserts en la propia pSgina y qua se 

visuslizs con independencia de sue se praduzca o no descarga. . 

40s resgonsables 2% la p6gina no realizan de f~rma directa 

act06 de comucicacit5n pu~lica de obras grotegidas par la LPI 

ya me 30 a lo jan  en sus archivos 10s t i t u l b s  descargados. 

h i c ~ r n e n t e  Eavorecen esa conducta en la madida en que 

seleccionan, ordenan e informan sobre la fonna de acceder a 

las p6ginas que ufrecerl la retransmisi6n de partidos, 

No es desdefiable la postura de quienes sostienen que si se 

valorw la activldad investigada de canjunto y en funci6r1 del 

resultado f i n a l ,  las ga~inas web como la investigada pudieraz 

estar ofertanda pfiblicamente obras protegidas y realizando los 

actos de apoyo necesarios para que Zos t s u a r i o s  de la red se 

comuniquen y utilicen esa oferta piiblica de la6  obras. Su 

labor, desde esta gerspcctiva, no seria de mera intermediaci6n 
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.. -. 1111 . ;, I s ino  el ndcleo de ackividad que anmcia y pasibilita el 

I intarcambio masivo de arc h i v ~ ~  a 10s u a u a r i ~ a  we, sin asa 
41- . J , I ~  ii.1 

( publicidad y organizaei(m, no ~odrlan hacerlo o lo podrian 

Madrid 

hacer de forma significativamente r!ds lirnitada. La8 labores de 

ordenac56n y oferta de las okras nodrian constituir un acto de 

comsnicaci6n pfiblica no autosizada por  m i i s  que t&cnicamente 

sea el ustlario y no e': proveedor mien de fact0 ponga a 

disposiclcin del p6blico el archivo. ~l proveedor anuncia y 

oferta a 10s usuarios de form p&lica la obra protegida y 

facilita en algunos casos los madios ticnicos para que 20s 

usuarios e~.,laccc entre si y realicen la descarga. Fa1 posici6p 

godxfa tsner agoya en el articulo 20 de la LPI: en el w e  se 

define el concepto ds " ~ ~ 1 r . ~ i ~ a ~ i 6 1 3  pdblicaw de forma abierta 

e2 cuanto dicho precepto define ese concepto juridica de Eorma 

amplia de la siguiente forma: " todo acto por el cual una 

pluralidad de personas gueda tener acceso a la obra sin previa 

d i s t r i b u c i b n  de ejenlglares de cada una de e l las .  No se 

czrnsiderard gr=iblfca l a  comunicacidn cuando se celebre dentro 

de un &r&dto estrictamente dome'stico que estd integrado o 

conectada a una xed de difusidn de cualquier tipow. 

a) ~n atel~ci.611 a 10s hechos acreditados en este psoceso no 

puede soslayarse la circunstancia de que la p6gina web 

investigada no aloja 10s archivos, n i  realiza directamente la 

Cescarga. Los archivos se transfieren a travbs de programas de 

descarga de arnplia difusidn entre 10s usu.arios de In te rne t .  

b) Los actos de ordenacibn y a c u n c i ~  de lo6 partidos me se 

transfieren E a c i l i t a n  la descarga per0 fro pueden equigararse a 

/ &ta, par lo que, en prir lcipio podrian calificarse de actos de 

/ m e r e  intsrmediaei0n. 

C )  Par otra parte, la retribucidn que obrienen 10s 

adninistxadores de la p6gina no cornpensa l a  descaxga de 10s 
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I 
t i t u l o s  sino la publicidad derivada &el acceso ggn&rJco a la  

pikina, que es independiente 2e 6sta y gue se puede pr~dlucir 

aunque no haya descarga. 

d)  Los geatares de l a  pggina, tal y con0 se indica en el auto 

impuanado, no facilitan la desprotaccicin de 10s c6digos claves 

gara el visionado de 10s eventas deportivoa, ni realizan 

conexiones con praqrmas de desproteccidn, sino que facilitan 

dnicamente el visionado de programas de televiaicjr? emitidos en 

abi er to . 

Bar todo ello, 10s hechoa denuncladas no son constitutivaa de 

delito y Is decisibn de sobresear las actuasiones ea conforme 

a derecha. A mayor abmdamiento, sabre una reclamacicin similar 

efectuada por la denurlciante con t ra  otra ptigina de contezlido 

similar (wwu3. t m i x  .net; f ya se ha gronunciadu esta ~udkencia 

Provincial e z  sentencia de 3 de ~oviambze de 2008 (Seccibn 

5 a )  en la gue el Tribunal se preguntaba si el responsable de 

una pagins WEB me facilitaba .enlaces Dara ver partidos de 

ftjlCbol desde el extranjero cometfa delito o inducia a la 

comisi6n de urz delito y respondla en las siguientes terKiaos: 

"WQ en arnbos casos, porme a reserva de lo gue se 

di2ucide con la siguiente y d l t i m a  conclusi&, 10s 

progrtmas que invi  ta o i n c l u s ~  inc i  ta a utilizar, son de 

libre uso, y su utilfz3cidn ea abierta y universa l ,  por  

io gue no necesitan cinguna iicencia de uso, y sn 

consec~tencia, gara los hechos denunciados, oh j e t o  c?e 

este infoxme, no se coxete ningvna infraccidn, aunrwe si 
se produce en alguncls casos quebrsnto econdmico a 

terceros. Es g o r  e l l o  que tslmgac~ w e d a r i a  acredi tado el 

a r t i c o f o  270 dei C sate precisa Be un perjuicio 

econdmico y de ui2 &limo de 1ucro. En re lacidn a2 

perjuicio ecofirimica inferido a 10s t i t u l a r e s  d e  los 

derechos de emisidn de 10s partidos de Liga niaciomal no 

se ha podldo detarminslr ef mismo dado el mcvedlzo mundo 
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Madrid 

de Internet en el que la prueba de t e l l  extreme r e s u l t a  

pra'cticamente imposible, por lo gue f a l t a r i a  un elememo 

detarfiinantca de Bsre iSTS 2578/42i ni tampoco la 

existencia de un knimo de lucre por pgrte del imputado 

qua sea'n l a s  periciales obrantes en las actuaciones a0 

bbtenfa ningrin t i p a  de beneficio por aervir ds "l in2r i t  

sino por Za rmuneracidn indixecta de 3a publicidad Ael 

portal. EZ este nismo context0 destaca la sentencia del 

Tribmal Supremo 529iZCIOl de 2 de abrzl en la que indica 

w-c l a  oancionakfe ooa la importacicin de l a s  obras 
usurpadas per0 no la$ adguiridas 3icitamente en el 

extxanjero sunme su comercializacidn en Espafls no haya 

sido aguf autaxizztda, par l o  gue de esa conducta puede 

de£ende,rse el t i t u l a r  mediante las  medidas cautelares y 

sistema de responsabilidad previsto en ef axticvlo 138 y 

S.S. de la Propiedad Intelectual. Supilesto ssts 

extragolabfe a l a  conducta t i p i c a  del a r t i cu lo  286 que 

tampoco se veria c~nculcado ea el presence supuesto". 

Estus miarnos critexios son apl5cables a1 presente caso l o  gue 

abunda en la f e l t a  de relevancia penal de 10s hechos 

clen~~~ciados,  

Por todu la wduesto, procede la desesti~nacidn del recurso.  

hlEQUNDO.- :go aprecirinZose mala fe y pese a la desestinwci6n 

del racurso deben declararse de o f i c i o  la8  costas procesales 

de esta alzada, segdn mztorizan 10s artSc12lns 239 y 

concordantes Be la L e y  de Enjuiciamiento Cxirnir-al, 

LA S M A  ACWERMa DESESTIMNYIOS el recursu de apelaci.611 

i n t e ~ g u e s t o  por l a  representation procesal de A3DIQVXSUAL 

SPORT S.L. contra el auto de Each 15 ds Julio de 2009 

dic",ddo gor e l  Juzgado de ~nstruccidn nlfmero 37 de Xadrid 
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(:I. Ill.' 4 ! 

fDiligeficias Previas2517/20071, que canfirmarnos integramente, 

declarando de oficio las costas de esta alzada. 

1 

; Notifiquese esta resolucib~, contra la que no cabe xecurso 

/ alguno, y g6ngase er. conocimiento del Juzgado de Znstmcci6c, 

j remitiendo certificacidn de la presente resolucich. 

Lo acuerdan, m d m  y firman 10s Sues. Magistrados que figuran 

a1 margsn, lo sue certifico. 
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T R A N S L A T I O N  S T A T E M E N T  

To whom it may concern: 

I. Lisa Grayson, do hereby swear and certify the following: 

I. That I am certified by the American Translators Association (ATA) 
for translation from Spanish into English, and that my ATA member- 
ship is in good standing; 

2. That the following page is a valid copy of my ATA credential 
certificate, altered only t o  prevent duplication; 

3. That the attached English-language document is my translation of 
the fax cover sheet and court verdict that I received from Durie 
Tangri LLP, a copy of which is attached after the English translation; 

4. That, to the best of my knowledge, the English document is an 
accurate and faithful translation of the document I received from 
Durie Tangri LLP. 

ATA Member No. 224476 

LISA GRAYSON 2502 W. Eastwood Avenue Chicago, Illinois 60625 (773) 463-8128 

February 10,2011 

e-mail: iisa@publica.com 

Case 1:11-cv-03983-PAC   Document 2    Filed 06/13/11   Page 26 of 33



Case 1:11-cv-03983-PAC   Document 2    Filed 06/13/11   Page 27 of 33



RAMON BLANCO BLANCO (address:) C/Mequinenza No. 9 = 1" Floor 
Court Attorney Madrid 28022, Spain 

Madrid Capital Judicial District Telephone and fax: 91.320.93.56 
Mobile: 610.54.44.34 

Tax I.D. No.: 51.667.890-T ramonblancoblanco@hotmail.com 

FAX TRANSMISSION 

ADDRESSEE: Mr. JAVIER MAESTRE RODRIGUEZ (Attorney at Law) 
FAX NUMBER: 91.222.67.95 
DATE: July 20,2009 

SUBJECT: Summary proceedings 
COURT: No. 37 
COURT RECORD NO. 2517/07 
CLIENT: Mr. Igor Seoane Mifihn 

MESSAGE 

Dear colleague: 

I am sending you the attached dismissal of action, issued today. 

Please accept my best wishes. 

(signature) 

No. of pages including attachment: 3 
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PRE-TRIAL INVESTIGATION COURT NO. 37 
MADRID 
(address) PLAZA DE CASTILLA 1, 6th Floor 
Telephone: (illegible) Pax: (illegible) 

Identification Number: (illegible) 

D E C R E E  

In Madrid, on July fifteenth, two thousand nine 

FACTS 

SOLE FACT - The current proceeding was started by the actions 
that resulted from the previous legal proceedings, due 
investigative diligence having been practiced as indicated in 
court records. 

LEGAL REASONING 

SOLE ISSUE - Prom the diligence carried out, that is, 
declarations of the accused and an expert report on file in 
court records, it is clear that the Internet pages administered 
by the accused did not facilitate the removal of protection from 
the key codes for viewing the sporting events, nor did they 
create a connection with protection-removal programs; rather, 
what they facilitated were links to download programs that 
allowed the viewing of such events that, although (the events) 
were with access through a coded system in Spain, are openly 
broadcast on International TV channels; it does not follow that 
the harmful conduct of the accused, nor the programs they made 
available were not freely used, their use being open and 
universal, not obtaining from another party the denounced direct 
benefits by facilitating such links, but rather indirect 
remuneration of the web portal publicity. 

For the above reasons, it not appearing that the commission 
of a criminal infraction has been duly proved, the provisional 
dismissal of action hereby proceeds, and closing the file of the 
actions taken in application1 of the provisions of Article 779.1, 
section 1, of the Criminal Judgment Law as related to section 
no. 1 of Article 641 of the same legal text. 

ORDER OF THE COURT 

THE PROVISIONAL DISMISSAL OF ACTION AND CLOSING THE FILE OF THE 
PRESENT CLAIM IS HEREBY APPROVED. 

'Typo in original. I am assuming that opolicacion should have been aplicaci6n (application). 
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The Prosecutor's Office and other interested parties shall be 
notified of this resolution, alerting them that they may file a 
petition for review and/or appeal against the decision before 
this Court within a period of THREE DAYS. 

Thus agrees,. orders, and signs Ms. PURIFICACION ELISA ROMERO 
PAREDES, MAGISTRATE-JUDGE of the Madrid Pre-trial Investigation 
Court No. 37 and the Judicial District. I hereby swear. 
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KAMON BIANCO BIANCO 
P N C U I X ~ ~  de kra Trlbuoelps 

Fanido Judicial do Mad& CipilAl ------ 
M 1.F . 5  I Mi7.#WI' 

TRANSMfSION DE FAX 

Estimado mmpaflero: 

Adjunto tc envio auto Je subreseimienta norificadu m el dia de la fechu. 

Sin otro particular, recibe un herte abmm, 
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JUZGADO DE INSTRUCCXON no 3 7  
MADRID 

Wfirro 6 mtiIie~6i& e n i e m r  28073 2 022037 /?00? 

DXLIGENCIkG PRWIAS PROC . ABREVI 

En MADRID a quince de jul 

BECHOS 

WIC0.- El presente procedimiento se inc& por 10s hechos 
que resultan de las anteriores actuaciones, habigndose 
practicsdo l a a  diligencias de investigacibn que conatan en 
autos. 

UNXCO. - De lasx diligencias practicadas, a saber, 
declaracianes de loa imputados e informa pericial obrante 
en autos, ae ds~lpxende que las paginas de internet 
administradas por 10s imputados no racilitan la 
desproteccion de lola cadigas claves para el visionadel de 
10s eventos departivos, ni realizan conexiones con 
programaa de deaproteccion, sina que lo que facilitaban 
son enlacas para descargar programas que pemitian e l  
vinionado dc talco evento& que, aunque con acceeo fie 
sistema codificado en Espaiia, son emitidos en abierta pox 
canalee de TV Xnternacional; no se desprende ni el 
compustan~ier~tu doloso de 10s imputados, ni que. 10s 
programas que se facilitaban no fuesen de libre ueo, 
sienda su utilizacian abierta y universal, no obteniendo 
por ctra paste Los denunciadcs beneficios direccos por 
facilitar tales enlaces, sino remuneration indiracta de la 
publicidad d e l  portal. 

Pox lo expuesto, no apareciendo debidamente 
justificada la perpetxacion de infraction penal, pxocede 
el sobreseimiento provisional y axchivo de las actuaciones 
en apalicacion de la aispuesto en el articulo 779.1, lo de 
la Ley de Enjuiciamiento Criminal an relacion con el num. 
Lo ?el articills 641 dcl miamo Texto Legal. 

PARTE DISPOSITIVA 

SE ACmRDA EL SOBR.ESEIYIENT0 PIOVXGIONAL Y EL ZMCCHIVO DE LA 
PRESBWTg CAUSA. 
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Pdngase esta resoluci6n en conocimiento del  Ministerio 
Fiscal y dernis parter; perscmadaa, previniendoles que contra 
la micma pOdr& interponer, ante este Juzgado, recurso de 
refonna y/o apelaci611, en el plazo de TRES D I M .  

As5 10 acuerda, manda y firma 3. PURIPICaCIOPr ELISA ROIUIEW 
PAREDES , WISTRADO-JmZ del  Zuzgado de Xnstruccl6n nc 37 
de MADRID y su partido.- Doy fe. 
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