
Direct Line: 212 660 3024
msullivan@sandw.com

November 25, 2013

BY ECF AND FACSIMILE

Honorable Paul G. Gardephe
United States District Judge
Southern District of New York
Thurgood Marshall United States Courthouse
40 Foley Square
New York, NY 10007

Re: Novel Commodities S.A. v. QBE Insurance Corporation, 11 Civ. 6339 (PGG)

Dear Judge Gardephe:

We represent the judgment creditor in the referenced action, Novel Commodities
S.A. (“Novel”). We write to inform the Court of recent developments which, we submit,
resolve the outstanding substantive issues, except that which relates to Access Global
Capital, LLC (“Access”).

On November 15, 2013, Novel submitted a Stipulation and Proposed Order providing
for the disbursement of the entirety of the judgment amount (the “Agreed Payments”), less
$900,000, the amount set out in correspondence from counsel for Access. In response, in
correspondence dated November 18, 2013 (dkt. no. 107), judgment debtor QBE Insurance
Corporation (“QBE”) listed five “concerns” about the Stipulation and Proposed Order. The
third of these concerns relates to the impact of outstanding orders of maritime attachment
issued in two different actions before two different courts (the “Maritime Actions”).1

While Novel and the plaintiffs in the Maritime Actions maintain that QBE’s concerns
are adequately addressed in the Stipulation and Proposed Order, the plaintiffs in the
Maritime Actions have nonetheless today submitted proposed consent orders to the relevant
courts, which accomplish the following:

1. Authorize QBE to make the Agreed Payments;

2. Expressly provide that making the Agreed Payments will not violate the
courts’ maritime attachment orders; and

3. Provide for dismissal of the Maritime Actions upon QBE’s completion of the
Agreed Payments.

Copies of the proposed consent orders are attached hereto as Exhibits A and B.

1 Those actions are: Polish Steamship Co. v. Novel Commodities S.A., No. 13-cv-2435 (WHP) (S.D.N.Y.)
and Wind Shipping Company S.A. v. Novel Commodities S.A., No. 13-cv-1890 (YK) (M.D. Pa.).
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We expect that the courts in the Maritime Actions will swiftly enter the consent
orders and we will immediately inform this Court of any developments. We respectfully
submit that these orders will fully address QBE’s third concern, as described in its November
18 letter, respecting the Maritime Actions and the related maritime attachment orders.

The remaining issues raised in QBE’s letter are as follows:

1. QBE’s First Concern: the amount to be withheld in response to the claim by
Access. QBE suggests that the amount of $900,000 withheld in the
Stipulation and Proposed Order may not be sufficient to cover the claim
asserted by Access. Access’s letter of November 20, 2013 alleges entitlement
to “$862,190 plus interest from March, 2010.” Given the thin nature of the
still unpled allegations, a $900,000 provisional hold back is more than
adequate. We anticipate argument addressing this concern at tomorrow’s
conference.

2. QBE’s Second Concern: the Restraining Notice. As QBE acknowledges, Novel
immediately withdrew the restraining order that it served on QBE’s bank, JP
Morgan Chase, once QBE confirmed that it was holding the Judgment
Amount. Novel has not re-served that Restraining Notice. Upon QBE’s
satisfaction of the judgment, Novel’s ability to serve or re-serve any
garnishee will terminate.

3. QBE’s Fourth Concern: QBE’s proposed exculpatory language. The Stipulation
and Proposed Order provides that upon completion of the Agreed Payments,
QBE is to be discharged from any liability respecting those payments. If the
courts in the Maritime Actions enter the consent orders submitted today, this
language because superfluous. But, in the meantime, we submit that the
proposed language is sufficient. In any event, QBE’s requested language is
not acceptable: QBE’s language, if accepted, would provide QBE with a
discharge of its obligations to pay the entirety of the judgment, not merely
that part which is addressed by the Agreement Payments, as soon as it pays
the lesser Agreed Payments.

4. QBE’s Fifth Concern: the order of maritime attachment served by Polish
Steamship (the plaintiff in one of the Maritime Actions) on Clyde & Co., QBE’s
counsel. Clyde & Co. seeks an order vacating the maritime attachment order
served upon it. Given that the Agreed Payments, and indeed, the entirety of
the Judgment Amount, is to be paid by QBE, Clyde & Co. appear wholly
uninvolved as a potential garnishee. In any event, the proposed consent
order submitted today by Polish Steamship expressly exonerates Clyde & Co.
for any assistance it might provide to the payment of the Agreed Payments.

Accordingly, we renew our request that the Court direct QBE to make the payments
set out in the November 15, 2013 Stipulation and Proposed Order.

Respectfully submitted,

/s/

Michael T. Sullivan
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Enclosures

cc: Stephen Kennedy, Esq. and Victoria Melcher, Esq. (by ECF)
Counsel for Defendant QBE Insurance Corporation

Kevin Lennon, Esq. (by e-mail, w/enc.)
Counsel for Novel Commodities S.A. in Polish Steamship Company v.
Novel Commodities S.A., No. 13-cv-2435 (WHP) (S.D.N.Y.)

Edward Floyd, Esq. and Alan Van Praag, Esq. (by e-mail, w/enc.)
Counsel for plaintiffs in Polish Steamship Company v. Novel Commodities S.A.,
No. 13-cv-2435 (WHP) (S.D.N.Y.)

Peter Gutowski, Esq. (by e-mail, w/enc.)
Counsel for plaintiff in Wind Shipping Company S.A. v. Novel Commodities S.A.,
No. 13-cv-1890 (YK) (M.D. Pa.)

Richard Yeskoo, Esq. (by e-mail, w/enc.)
Counsel for Access Global Capital, LLC
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Exhibit B
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