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October 4, 2013 
 
Mark W. Smith 
Smith Valliere PLLC 
75 Rockefeller Plaza, 21st Floor 
New York, NY 10019 

Re: Hon. Otto J. Reich, et al. v. Leopoldo Alejandro Betancourt Lopez, et al. 
 Civil Action No. 13 CV 5307 

Dear Mark: 

We, on behalf of Francisco D’Agostino, are writing pursuant to Judge Oetken’s new Individual 
Practices in Civil Cases requiring that “[p]rior to filing a motion to dismiss,  . . . the defendant shall 
communicate with the plaintiff by letter . . . either seeking a more definitive statement or setting forth 
specific pleading deficiencies in the complaint.”  This letter does both—it seeks a more definitive 
statement and explains the pleading deficiencies in Plaintiffs’ Complaint.  If Plaintiffs refuse to cure the 
defects outlined in this letter, Mr. D’Agostino will move to dismiss the complaint.   

 
As you are aware from the Rule 11 letter we served on August 27, 2013,1 we believe that the 

claims your client asserted in his complaint are lacking in legal merit and contain factual contentions that 
have no evidentiary support.  As you also know, plaintiffs’ complaint contains very few factual 
allegations that specifically relate to Mr. D’Agostino--and those that are included are factually wrong.  
For example: 

 
• Paragraph 21:  You claim that Mr. D’Agostino is a “permanent resident” of the 

United States.  He is not.   

• Paragraph 21:  You claim that Mr. D’Agostino owns property located at 10 East 75th 
Street, New York, New York 10021.  He is not the owner of this property.   

• Paragraph 28, 32, & 124:  You claim that “At all relevant times, Defendants 
Betancourt, Trebbau, and D’Agostino worked together as each other’s agents and 
partners, and were the owners and/or officers, directors, or operators of Derwick 
Associates USA LLC and Derwick Associates Corporation, and these entities’ 
predecessors, successors, assigns, and affiliates.”  This is false.  Mr. D’Agostino is 

                                                 
1 The 21-day period has expired, allowing Mr. D’Agostino to file a Rule 11 motion.  Our hope is that such a motion 
will be unnecessary if you dismiss this complaint for the reasons explained in this letter and the Rule 11 letter.   
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not (and has never been) an owner, officer, director, or operator of any Derwick 
entity.  Your client should know this from the documents you rely on for the 
allegations in your complaint.   

• Paragraph 28:  You claim that “these individual defendants”—which you define to 
include Mr. D’Agostino—“direct, control, and coordinate virtually all aspects of 
global strategy, as well as day-to-day activities of Derwick Associates, from 
D’Agostino’s offices at 450 Park Avenue as well as from the homes of Betancourt 
and D’Agostino in New York.”  This is false.  Mr. D’Agostino has never engaged in 
such conduct, never entered 450 Park Avenue before mid-2010, has not even entered 
450 Park Avenue in over a year, and Mr. Betancourt and Mr. Trebbau never visited 
him at 450 Park Avenue. 

• Paragraphs 50, 60 & 71: You claim that, in November 2012, “Mr. D’Agostino told a 
friend that ‘of course’ Derwick Associates paid kickbacks to secure its energy 
contracts”; he noted that in Venezuela, “you always have to pay” what D’Agostino 
called “consulting fees,” in order to secure the contracts.  This is not correct—in 
addition to Mr. D’Agostino not having any recollection of ever making this 
statement, this allegation has nothing to do with tying Mr. D’Agostino to any of the 
claims in the case. 

• Paragraphs 90 & 91:  You claim that Mr. D’Agostino opted to settle the Miami-Dade 
litigation.  This is false.  As you should have known from simply looking at the 
publicly available court filings, Mr. D’Agostino was not a party to the Miami-Dade 
lawsuit.   

Despite very few allegations in the Complaint actually referring to Mr. D’Agostino specifically, 
the Complaint contains allegations against “Defendants,” which is defined to include Mr. D’Agostino 
even though you know, or should have known, that Mr. D’Agostino was not involved in the conduct you 
allege against all “Defendants.”  Put simply, a complaint must contain allegations that are more specific 
than broadly characterizing all “Defendants” as one.  And, a complaint must contain allegations more 
specific than those formed “on information and belief.”  This is particularly true where, as here, some of 
your claims require Fed. R. Civ. P. 9(b)’s heighted pleading standards.  The complaint lacks any specific 
allegations against Mr. D’Agostino tying him to the alleged conduct in the complaint and therefore he is 
not properly on notice of any claims against him nor are the allegations factually sufficient to sustain any 
claims against him.   

 
The first claim you assert against Mr. D’Agostino is a RICO claim that is subject to a heightened 

pleadings standard.  See, e.g., Boritzer v. Calloway, 2013 WL 311013 (S.D.N.Y. Jan. 24, 2013).  
Plaintiffs’ complaint fails to identify any fraudulent statements or acts—much less doing so with 
particularity—specifically attributed to Mr. D’Agostino.  See Ho Myung Moolsan Co. v. Manitou Mineral 
Water, Inc., 665 F.Supp.2d 239, 260 (S.D.N.Y. 2009). And, making allegations based on “information 
and belief” is inadequate for a RICO claim.  Berman v. Richford Indus., Inc., No. 78-civ-54, 1978 WL 
1104, at *6 (S.D.N.Y. Jul. 28, 1978).  In addition to not meeting the pleading requirements of RICO, 
Plaintiffs’ complaint also fails to state a claim because (1) Plaintiffs’ lack standing to bring a RICO claim 
because the alleged injury does not flow directly from the defendants’ commission of the identified 



 
 
October 3, 2013 
Page 3 
 
 
 

2892147v1/013886 

predicate acts (see Leung v. Law, 387 F.Supp.2d 105, 113 (E.D.N.Y. 2005)); (2) RICO does not apply 
extraterritorially and the alleged conduct occurred in Venezuela (see See Tymoshenko v. Firtash, No. 11-
cv-2794, 2013 WL 1234821, at *11 (S.D.N.Y. Mar. 26, 2013)); (3) the alleged predicate acts are based on 
defamation, not wire fraud, and there are no required allegations of fraudulent intent (see Kimm v. Lee, 
04-Civ.-5724, 2005 WL 89386, at *4-5 (S.D.N.Y. Jan. 13, 2005), aff'd 196 F. App’x 14 (2d Cir. 2006)); 
and (4) the predicate acts in the complaint do not satisfy RICO’s relatedness requirement (see Rosenson v. 
Mordowitz, 11-Civ.-6145, 2012 WL 3631308 (S.D.N.Y. Aug. 23, 2012)). 

 
The remaining claims all involve defamation and fail for many reasons.  First, the complaint does 

not identify a single defamatory statement uttered by Mr. D’Agostino.  A defamation claim cannot 
survive a motion to dismiss when it fails to identify the defamatory statement that was allegedly made.  
Thai v. Cayre Grp., Ltd., 726 F.Supp.2d 323, 329 (S.D.N.Y. 2010).  To the extent plaintiffs allege that 
Mr. D’Agostino somehow uttered the statements made by other Defendants to this case, such a claim 
would fail too because none of the allegations in the Complaint rise to the level of defamation or libel.  
Second, the complaint fails to identify under which state law these state-law claims are being pursued.  
Undoubtedly, the claims would fail under any state’s laws.  Third, Plaintiffs’ last claim for civil 
conspiracy must fail because it is based on two paragraphs of allegations and in most states, like New 
York, a civil conspiracy is not an independent cause of action.  In re Tremont Sec. Law, No. 08-civ-
11117, 2013 WL 5393885, at *10 (S.D.N.Y. Sept. 26, 2013).   

 
Put simply, the complaint fails to state a claim and therefore, absent you withdrawing the 

allegations in your complaint or providing evidentiary support for your allegations, we will file a motion 
to have it dismissed.   

 
Sincerely, 
 

 
 
Shawn J. Rabin  
 
cc: Frank Wohl  

Joe DeMaria 
 
 



 
 
 
 
 

EXHIBIT C 









 
 
 
 
 

EXHIBIT D 









 
 
 
 
 

EXHIBIT E 



                                                                   1 
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  1    UNITED STATES DISTRICT COURT 
  1    SOUTHERN DISTRICT OF NEW YORK 
  2    ------------------------------x 
  2    THE HONORABLE OTTO J. REICH, 
  3    OTTO REICH ASSOCIATES, LLC 
  3                   Plaintiffs 
  4 
  4               v.                           13 CV 5307 (JPO) 
  5 
  5    LEOPOLDO ALEJANDRO BETANCOURT 
  6    LOPEZ, PEDRO JOSE TREBBAU 
  6    LOPEZ, FRANCISCO D'AGOSTINO 
  7    CASADO, 
  7                   Defendants 
  8    ------------------------------x 
  8                                            New York, N.Y. 
  9                                            December 16, 2013 
  9                                            2:30 p.m. 
 10 
 10    Before: 
 11 
 11                          HON. J. PAUL OETKEN 
 12 
 12                                            District Judge 
 13 
 13                              APPEARANCES 
 14 
 14    SMITH VALLIERE, PLLC 
 15         Attorneys for Plaintiffs 
 15    MARK W. SMITH 
 16    NOELLE M. KOWALCZYK 
 17 
 18    LANKLER, SIFFERT & WOHL, LLP 
 18         Attorneys for Defendant Betancourt Lopez 
 19    FRANK H. WOHL 
 19    JULIA C. GREEN 
 20 
 21    TEW CARDENAS, LLP 
 21         Attorney for Defendant TREBBAU LOPEZ 
 22    JOSEPH A. DeMARIA 
 22 
 23    SUSMAN, GODFREY, LLP 
 23         Attorney for Defendant Casado 
 24    SHAWN J. RABIN 
 24 
 25 
                      SOUTHERN DISTRICT REPORTERS, P.C. 
                                (212) 805-0300 
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  1             (In open court; case called) 
  2             THE DEPUTY CLERK:  Starting with plaintiff's counsel, 
  3    can I have all counsel state their appearance for the record; 
  4    also, just to make the record clear, who you are representing, 
  5    your client as well. 
  6             MR. SMITH:  Mark Smith for both plaintiffs. 
  7             MS. KOWALCZYK:  Noelle Kowalczyk both plaintiffs. 
  8             MR. WOHL:  Frank Wohl and Julia Green, your Honor, for 
  9    the defendant Betancourt. 
 10             MR. DeMARIA:  Joe DeMaria for Pedro Jose Trebbau 
 11    Lopez. 
 12             MR. RABIN:  Good afternoon, your Honor, Shawn Rabin 
 13    Susman Godfrey on behalf of Francisco D'Agostino. 
 14             THE COURT:  Good afternoon everyone. 
 15             We are here for a premotion conference in this case. 
 16    The defendants have submitted letters indicating that they 
 17    would like to file motions to dismiss the complaint.  So I 
 18    called you all in essentially to discuss that briefly and then 
 19    set a briefing schedule for the motions to dismiss. 
 20             Let me start with counsel for the plaintiff, Mr. 
 21    Smith. 
 22             MR. SMITH:  Yes. 
 23             THE COURT:  If you could please tell me first, the 
 24    RICO claim, I understand there is a lot of law, obviously -- 
 25             MR. SMITH:  Yes. 
                      SOUTHERN DISTRICT REPORTERS, P.C. 
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  1             THE COURT:  -- on civil RICO claims and there are 
  2    requirements of pattern, continuity, etc.  The predicate acts 
  3    that you're alleging, I believe are wire fraud, travel act and 
  4    FCPA.  Is Foreign Corrupt Practices Act a predicate act?  I 
  5    didn't think that was a predicate act. 
  6             MR. SMITH:  Yes, as a matter of fact, it is.  It's 
  7    interesting in that the Foreign Corrupt Practices Act is not 
  8    enumerated expressly in the statute.  However, the case law 
  9    says that it is a predicate act for the purposes of RICO.  For 
 10    various historical reasons involving, I believe, as an academic 
 11    its interplay with the Travel Act, but the Black Letter Law is 
 12    that the Foreign Corrupt Practices Act is indeed a predicate 
 13    act for purposes of the RICO statute. 
 14             THE COURT:  Let me ask just generally about the 
 15    allegations.  There is a lot in here about allegations relating 
 16    to corruption -- 
 17             MR. SMITH:  Yes. 
 18             THE COURT:  -- paying of kickbacks and things like 
 19    that, which seem to be kind of one set of allegations and they 
 20    seem, in some ways, kind of distinct from allegations 
 21    particularly affecting your clients.  With respect to Mr. Reich 
 22    and Reich Associates, the things that really seem -- at least 
 23    based on the allegations -- to affect him and that entity are 
 24    the things relating to specifically what you allege is a lie 
 25    about him and/or that entity doing work for Derwick, one of the 
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  1    Derwick entities.  But how does that connect to all the 
  2    allegations about bribery, corruption, that sort of thing. 
  3             MR. SMITH:  Well, the way I approach RICO cases -- and 
  4    I think it's consistent with the law, your Honor, is that you, 
  5    first of all, have to have a series of predicate acts to 
  6    establish certain things such as the RICO enterprise, 
  7    continuity, relatedness, those basic elements of the RICO. 
  8             The predicate acts that we allege that do that are a 
  9    series of violations of the Foreign Corrupt Practices Act and 
 10    the Travel Act between 2009 and, I believe, sometime in 2010. 
 11    That's to establish, among other things, the RICO enterprise. 
 12             As to the Predicate Act, that specifically, and more 
 13    directly, targeted and hurt my client, there are two predicate 
 14    acts that we focus on.  Both are wire fraud claims where 
 15    individuals on behalf the defendants, or the defendant himself 
 16    on one occasion, used the wires to intentionally make false 
 17    comments, false statements about my client working for the 
 18    defendants who undeniably had a long-standing reputation going 
 19    back long before my client ever sort of came crossways with 
 20    them for corruption and these sorts of things, including The 
 21    New York Times had talked about this.  So, the specific 
 22    predicate acts that directly hurt my clients are two, and 
 23    they're both wire fraud predicate acts. 
 24             The other predicate acts we talk about do not 
 25    directly -- I'm going to be clear on this -- don't directly 
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  1    hurt him; however, they're all related to one another because 
  2    it's the RICO enterprise that is going on that the defendants 
  3    were trying to protect by virtue of their engaging in the two 
  4    wire frauds to attack my clients criminally.  So it's all 
  5    related to the enterprise, and we are injured by only two of 
  6    the predicate acts that I outline in my complaint.  That's how 
  7    they're connected. 
  8             THE COURT:  The elements of fraud -- I am not sure for 
  9    purposes of the predicate act wire fraud exactly what the 
 10    characterization would be in a jury instruction, I can't 
 11    remember, but doesn't it involve some requirement to make a 
 12    misrepresentation or an artifice to defraud to gain something 
 13    of value or to get some money or something like that, 
 14    wrongfully? 
 15             MR. SMITH:  No, absolutely not.  It's a Black Letter 
 16    Law.  In fact, I looked very carefully at this because I like 
 17    to think I address the critical issues ahead of time.  Yes, we 
 18    looked very carefully at this. 
 19             I think the easiest way to answer the question is if 
 20    your Honor were to ever take a look at pattern jury 
 21    instructions around the country, including I think the jury 
 22    instructions in Judge Leonard Sand's book for jury instructions 
 23    for the Second Circuit, if you look at pattern jury 
 24    instructions and jury instructions for wire fraud and mail 
 25    fraud, there is no requirement that a prosecutor establish that 
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