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And we've looked at the docket sheet,
which we'd be happy to submit, if the court wishes to
review. It shows no involvement of any counsel
except for counsel for the plaintiff.

So we would submit that the -- the
subsequent case brought by the plaintiff here
actually shows very little, and therefore, we would
disagree with plaintiff's statement that the Bond
case is highly —- both highly relevant here and that
it indicates that plaintiff should prevail.

THE COURT: Thank you.

MR. RIESS: Thank you, Your Honor.

THE COURT: Mr. Riess, does your order
of argument, with Barton coming first and Marzzarella
argued as a second alternative option, reflect your
assessment and prediction that the Third Circuit
would find Barton to be controlling in plaintiff's
as—applied challenge here?

MR. RIESS: To be honest, Your Honor,
we're not certain. Our guess is that Barton would
because it speaks to —-- to what -- it talked about,

to proceed on an as—-applied challenge.

45

VERITEXT NATIONAL COURT REPORTING COMPANY

215-241-1000 ~ 302-571-0510 ~ 610-434-8588 ~ 888-777-6690




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

But we have conflicting panel decisions.

Marzzarella didn't say that it was either -- didn't
say that it was a facial decision, and it set forth a
general standard for applying the two-step test to —-
to cases. Also, Marzzarella actually set forth a
standard, whereas it's difficult to discern some sort
of judicially manageable standard from Barton.

So to answer your question, Your Honor,
in an abundance of caution, we did it under both.
Since Barton talks about, to succeed on as—-applied,
we briefed it under that. We think it's probably
Barton over Marzzarella, but we are honestly not
sure.

THE COURT: Okay. Well, that's honest.

I appreciate it.

THE COURT: All right. 1I'm going to
declare a recess for deliberations of 30 minutes.
And then it's my intention to return to court and
either decide the case from the bench, if I —-- the
argument from the bench, if I am able, or to take the
matter under advisement, if that's more appropriate.

You may declare a 30-minute recess.
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