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IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TEXAS
MARSHALL DIVISION
GEOTAG, INC.,
V. 2:10-cv-00569

GEORGIO ARMANI S.P.A.; et al.,

GEOTAG, INC,,

V. 2:10-cv-00570

AROMATIQUE, INC.; et al.,

GEOTAG, INC.,

V. 2:10-cv-00571

GUCCI AMERICA, INC.; et al.,

GEOTAG, INC,,

V. 2:10-cv-00572

STARBUCKS CORP.; et al.,

GEOTAG, INC.,

V. 2:10-cv-00573

RENT-A-CENTER, INC.; et al.,

GEOTAG, INC,,

V. 2:10-cv-00574

THE WESTERN UNION COMPANY; et al.,
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GEOTAG, INC.,

V. 2:10-cv-00575

ROYAL PURPLE, INC.; et al.,

GEOTAG, INC,,

V. 2:10-cv-00587

YAKIRA, L.L.C.; et al.,

GEOTAG, INC.,

V. 2:11-cv-00175

WHERE 2 GET IT, INC.; et al.,

MOVING DEFENDANTS’ JOINT MOTION TO STAY

The moving defendants (“Movants”)' jointly move to stay the present patent
infringement actions pending the resolution of declaratory judgment actions that presently are
being adjudicated in the District of Delaware by the real parties in interest concerning the same
patent and issues here. The Delaware litigations involve key technology providers Google Inc.,
Microsoft Corp., and Where 2 Get It, Inc.; whereas the nine Texas actions are filed against
almost 400 customers of the accused technology. It is a waste of judicial and party resources to
proceed with GeoTag’s massive litigation campaign against peripheral parties in Texas, while a
handful of real parties in interest—who design and implement the accused products and thus
have the relevant documents and knowledge—proceed with simultaneous declaratory judgment
actions in Delaware. Regardless of outcome, the Delaware litigation will dispose of major

premises being litigated in Texas and may even moot the Texas litigation entirely. Such

See Appendix I for the full list of moving defendants.
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economy is particularly important in light of GeoTag’s strategy of simultaneously suing
hundreds of customer defendants.”

Furthermore, the “customer suit exception” to the first-to-file rule is applicable to the
facts of this case and provides that litigation against or brought by the manufacturer of infringing
goods takes precedence over a suit by the patent owner against customers of the manufacturer.
Katz v. Lear Siegler, Inc., 909 F.2d 1459, 1464 (Fed. Cir. 1990).> Accordingly, Movants submit
that this Court should stay the present action in the interest of efficiency and judicial economy.

PRELIMINARY STATEMENT

Plaintiff GeoTag, Inc. (“GeoTag”) filed eight separate actions in the United States
District Court for the Eastern District of Texas (“Eastern District of Texas”) between December
17, 2010 and December 22, 2010. GeoTag accuses 365 entities of infringing U.S. Patent No.

5,930,474 (the “’474 Patent”) by providing various locator services on their company websites.

The need for efficiency is greater in patent infringement cases involving multiple defendants
than in typical infringement cases. In a recent order issued in Parallel Networks LLC v.
AEQ, Inc., et al., Case No. 6:10-cv-474, Judge Davis noted the plaintiff’s atypical strategy of
suing 124 defendants across four actions with the goal of early settlement in a range that
essentially amounts to litigation costs. See Docket No. 338 (Mar. 15, 2011). To efficiently
resolve the cases, the Court departed from the standard docket control order and the Patent
Rules and accelerated the hearing date for Markman and summary judgment on
noninfringement. [Id.; see also Whetstone Electronics v. Xerox, Case No. 6:10-cv-278 (a
similar request for an early Markman hearing granted by Judge Love on April 7, 2011).

To the extent that GeoTag opposes this Motion by strict adherence to the first-to-file rule, it
bears noting that GeoTag itself will be in violation of this. GeoTag filed its lawsuit against
Where 2 Get It, Inc. and several of its customers (Case No. 2:11-cv-00175) in the Eastern
District of Texas on March 15, 2011, one day after Where 2 Get It, Inc. filed a declaratory
judgment action against GeoTag in Delaware. The suit against Where 2 Get It, Inc. is joined
in this Motion, and the Defendants request the Court to stay that suit as to the customers of
Where 2 Get It, Inc. and transfer the rest to the District of Delaware. As an alternative, the
customers of Where 2 Get It, Inc. should likewise be entitled to assert a first-to-file argument
to be included in the Provider’s declaratory judgment suit.
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On March 1, 2011, less than three months after GeoTag filed its original action,
Microsoft Corp. (“Microsoft”) and Google Inc. (“Google”) jointly filed a declaratory judgment
action against GeoTag, in the action entitled Microsoft Corp. v. GeoTag, Inc., Case No. 1:11-cv-
175, pending in the District of Delaware (Complaint attached as Exhibit A). In this action,
Microsoft and Google seek a declaration that the 474 Patent is invalid and is not infringed by
the use of their web mapping services. Shortly thereafter on March 14, 2011, Where 2 Get It,
Inc. (“W2GI”) filed a nearly identical declaratory judgment action against GeoTag in the District
of Delaware, Case No. 1:11-cv-223 (Complaint attached as Exhibit B). One day later, on March
15, 2011, GeoTag brought its ninth lawsuit in Texas against W2GI and several of its past and
current customers. It is likely that the Google, Microsoft, and W2GI actions (collectively,
“Declaratory Judgment Actions”) will proceed simultaneously in the District of Delaware.

Google, Microsoft, and W2GI (collectively, the “Delaware Plaintiffs”) are all technology
providers to customer Movants in the above-captioned actions. Each provide web-mapping and
location-based services (hereinafter, “Mapping Services”). For example, Microsoft provides
Bing Maps, and Google provides Google Maps. The Delaware Plaintiffs provide Mapping
Services and license the Mapping Services to their customers for use in displaying the locations
of the customer’s retail stores or places of business.

The Movants are customers (and in some cases, customers of customers) of the Delaware
Plaintiffs or other providers of Mapping Services (collectively, the “Providers”). Of the total
number of defendants across the nine Texas actions, approximately 64% are customers of

Microsoft, Google, and W2GI, and approximately 36% are clients of AOL MapQuest, Know-
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Where Systems, or other Providers.* To Movants’ knowledge, their licensed Mapping Services
operate in a similar manner, regardless of Provider, and therefore the Movants who are
customers of the Delaware Plaintiffs and the Movants who are customers of other Providers
should be treated the same for purposes of this Motion. As customers, the Movants merely
license and repackage the Mapping Services to fit their websites and likely do not have
significant discoverable information beyond their Terms of Use Agreements.

The Providers, who host the Mapping Services and who alone control their design and
production, are the real defendants in this patent infringement suit. This fact is further evidenced
by GeoTag’s refusal to grant a covenant not to sue to the Providers’ customers based on their use
of Google or Bing Maps, in exchange for Microsoft and Google’s offer to dismiss their
Declaratory Judgment Suit. Furthermore, the vast majority of discovery must be sought from the
Providers. In addition to the nearly 400 customer defendants in the above actions, it is important
to note that the Providers have tens of thousands of other customers who use the Mapping
Services in essentially the same way as the named defendants. Unless these nine actions are
stayed pending resolution of the Delaware litigations, the Court may see a deluge of similar,
customer-targeting suits.’

A stay of these actions provides the Court with an opportunity to efficiently structure this
patent infringement suit at its outset by limiting it to the real defendants at issue. Indeed, if the

Delaware Plaintiffs prevail in the Declaratory Judgment Actions, GeoTag will likely have no

These percentages are calculated by the Movants by a survey of the websites named in the
complaint. To the Movants’ knowledge, a very small minority of the Texas defendants use
open-source code available on the internet or develop locator services in-house. However, a
finding of invalidity in Delaware will also moot GeoTag’s claims against them. The
minority defendants do not oppose this motion.

GeoTag continues to name additional defendants, filing an Amended Complaint on May 16,
2011, to add additional parties in the most recent action, Case No. 2:11-cv-175.
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further basis to proceed before this Court. Thus, the interests of the minority who are not clients
of the Delaware Plaintiffs are aligned with the interests of the majority in that a stay of the Texas
litigation will promote efficiency and judicial economy.

APPLICABLE LAW

A district court has the inherent power to control its own docket, including the power to
stay proceedings. Soverain Software LLC v. Amazon.com, Inc., 356 F. Supp. 2d 660, 662 (E.D.
Tex. 2005); see also Landis v. N. Am. Co., 299 U.S. 248, 254, 57 S. Ct. 163, 81 L. Ed. 153
(1936) (“The power to stay proceedings is incidental to the power inherent in every court to
control the disposition of the causes on its docket with economy of time and effort for itself, for
counsel, and for litigants.”). In determining whether the benefits of a stay outweigh the inherent
costs, the district court generally considers: (1) whether a stay would unduly prejudice or present
a clear tactical disadvantage to the non-moving party; (2) whether a stay will simplify the issues
and trial of the case; (3) whether discovery is completed; and (4) whether a trial date has been
set. Southwire Co. v. Cerro Wire, Inc., Case No. 6:09-CV-289, 2010 U.S. Dist. LEXIS 120951,
at *6 (E.D. Tex. Nov. 10, 2010) (granting stay).

ARGUMENT

GeoTag’s nine Texas actions are in their earliest stages. No scheduling conferences have
been held and a trial date has not been set. In fact, GeoTag continues to name additional
defendants. See Am. Compl., Case No. 2:11-cv-175 (May 16, 2011). The benefits inherent in a
stay of these actions are significant. A stay in favor of the Declaratory Judgment Actions will
greatly simplify the remaining issues in the Texas actions and will not prejudice or present a
clear tactical disadvantage to GeoTag. Rather, GeoTag will be afforded an opportunity to litigate

this case against entities that have developed the accused products and who are in possession of
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most, if not all, of the relevant discovery. Proceeding in Texas based on little more than the
“first-to-file” rule is not in the best interests of GeoTag, the defendants, or the Court. Indeed,
Federal Circuit precedent recognizes an exception to the first-to-file rule in cases such as these,
where the manufacturer or supplier of an accused product is the real party in interest.

“The first-to-file rule is a rule of comity that states, where actions are filed in separate
federal district courts with nearly identical parties and issues, the court in which the first suit was
filed should typically proceed to judgment.” Delphi Corp. v. Auto. Tech. Int’l, Inc., 2008 WL
2941116, at *4 (E.D. Mich. July 25, 2008) (citing In re Am. Med. Sys., Inc., 75 F.3d 1069, 1088
(6th Cir. 1996)). Although the general rule favors the forum of the first-filed action, this rule is
not absolute and should be applied with a degree of flexibility and common sense. Ultra Prod.,
Inc. v. Best Buy Co., Inc., 2009 WL 2843888 (D.N.J. Sept. 1, 2009) (staying an action filed
against resellers in favor of resolving the action against manufacturers). As a guiding case has
noted, “[w]hile the first-filed rule may ordinarily be a prudent one, it is so only because it is
sometimes more important that there be a rule than that the rule be particularly sound.
Accordingly, an exception to the first-filed rule has developed in patent litigation where the
earlier action is an infringement suit against a mere customer and the later suit is a declaratory
judgment action brought by the manufacturer of the accused devices.” Codex Corp. v. Milgo
Elec. Corp., 553 F.2d 735, 737 (1st Cir. 1977). Those are precisely the facts of the present
situation.

The “customer suit exception” provides that litigation against or brought by the
manufacturer of infringing goods takes precedence over a suit by the patent owner against
customers of the manufacturer. Katz v. Lear Siegler, Inc., 909 F.2d 1459, 1464 (Fed. Cir. 1990)

(affirmed action enjoining continuation of the customer suit pending resolution of the
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manufacturer action). This principle is premised on an understanding of who actually represents
the real party in interest:

At the root of the preference for a manufacturer’s declaratory judgment action is

the recognition that, in reality, the manufacturer is the true defendant in the

customer suit . . . .. It is a simple fact of life that a manufacturer must protect its

customers, either as a matter of contract, or good business, or in order to avoid the
damaging impact of an adverse ruling against its products.
Id. at 1464 (quoting Codex Corp., 553 F.2d at 737-38); see also, e.g., Kahn v. General Motors
Corp., 889 F.2d 1078, 1081 (Fed. Cir. 1989) (“customer suit exception is based on the
manufacturer's presumed greater interest in defending its actions against charges of patent
infringement; and to guard against possibility of abuse”).

The guiding principles in cases applying the customer suit exception are efficiency and
judicial economy. Tegic Commc’ns Corp. v. Bd. Of Regents of the Univ. Of Tex. Sys., 458 F.3d
1335, 1343 (Fed. Cir. 2006). In making a determination of efficiency, Federal Circuit precedent
has articulated certain factors: (A) whether the customer-defendant in the earlier-filed case is
merely a peripheral party; (B) whether the customer-defendant agrees to be bound by any
decision in favor of the patent owner; and (C) whether the manufacturer is the only source of the
infringing product. Id. Thus, if the factors are met and the manufacturer is determined to be the
real party in interest, global settlement is preferred over piecemeal litigation as a matter of
judicial economy. Delphi Corp. v. Auto. Tech. Int’l, Inc., 2008 WL 2941116 (E.D. Mich. July
25, 2008) (applying the customer suit exception to allow the manufacturer’s declaratory

judgment action to proceed).

A. Movants are Mere Peripheral Parties

Nearly all the Movants in this case are mere peripheral parties because they do nothing
more than license and repackage web-based Mapping Services that are owned, operated,

managed, and controlled by Providers. In a similar case, the Court granted a manufacturer’s

MOVING DEFENDANTS’ JOINT MOTION TO STAY PAGE 8



Case 2:10-cv-00572-MHS-RSP Document 228 Filed 06/17/11 Page 9 of 37 PagelD #: 1069

motion to stay in a software case that involved claims against Kodak for its Staccato® Product
and Kodak’s customers for licensing the Kodak Staccato® Products. Spread Spectrum
Screening, LLC v. Eastman Kodak Co., 2010 WL 3516106, at *3 (N.D. Ill. Sept. 1, 2010)
(finding that Kodak’s customers add nothing to plaintiff’s infringement action against Kodak,
and Kodak’s customers are merely “peripheral”). Analogous to the present facts, the defendants
in Eastman Kodak merely licensed the software product from Kodak. Thus, Kodak’s customers
“[had] nothing substantive to offer during plaintiff’s action against Kodak and likely [did] not
even understand how the product software actually works . . . . Consequently, they [were] merely
peripheral to the litigation between plaintiff and Kodak.” 7d.

By the same token, the majority of Movants here only repackage the Mapping Services
provided to them. The accused websites act as mere portals between the end-user (i.e., an
individual visiting a defendant’s website over the Internet) and the provider of the Mapping
Service, such as Google or Microsoft. The search entered by the end-user is routed to the
Providers’ servers, which run the accused method and/or system and generate the results page
that is returned to the end-user (see screenshot below). The list of store information and
addresses are likewise generated from a database hosted on the Providers’ servers. See Kinnan
Decl. in support of Microsoft and Google’s Brief in Opposition to GeoTag’s Motion to Dismiss
at 9 5 (attached hereto as Exhibit C) (“Microsoft creates and hosts store locator-type applications
for many of its customers . . . For those customers, all of the relevant data and functionality for
the store locator resides on the Microsoft server.”); see also Cuesta Decl. in support of Microsoft
and Google’s Brief in Opposition to GeoTag’s Motion to Dismiss at § 2 (attached hereto as
Exhibit D) (“Google provides web-based mapping services and application programming

interfaces (‘“APIs”) that allow customers to add interactive mapping features to their websites.”).
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Mapping Services, the results page displayed to the end-user states that the Mapping Service is
“powered by Google” and contains Google’s own “Terms of Use” (attached hereto as Exhibit E).
Google’s Terms of Use is an agreement between Google and the end user for access to the
Google Maps service. Subway, in this example, is not mentioned in Google’s Terms of Use.
Accordingly, the Subway Restaurants’ locator website acts as a mere portal in a transaction
between Google and the end user.

The peripheral nature of the Movants involvement in the transaction between the
Providers and the end user is further evidenced by Microsoft and Google’s brief filed in
opposition to GeoTag’s motion to dismiss the Declaratory Judgment Action® (attached hereto as
Exhibit F) and accompanying declarations of Google employee Carlos Cuesta, and Microsoft
employee Keith Kinnan. See Exhibit F at 6-7 (“As discussed in the declarations of Keith Kinnan

and Carlos Cuesta, Plaintiffs’ software and servers can contain the data and functionality for

% Microsoft Corp. v. GeoTag, Inc., Case No. 1:11-cv-175, (D. Del) (Dkt. 11).
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such store locators . . . [for example,] Microsoft hosts the mapping services on its servers, and in
every instance provides certain geographical information—such as longitude and latitude—to the
Bing Maps customer—such information also being resident on Microsoft’s servers . . . [and]
Google provides analogous software and services.”). As further evidence of the integral nature
of the Provider’s Mapping Services to GeoTag’s infringement action, when Microsoft and
Google offered to dismiss their case against GeoTag, if it would covenant not to accuse their
customers of infringement based on their use of Google Maps or Bing Maps, GeoTag refused to
do so. Seeid. at 7-8.

Since the accused websites merely repackage Mapping Services, the Movants likely have
little to no documentation relevant to the alleged infringement in their possession. Instead, the
bulk—if not all—of the documents regarding the operation of the accused websites are located at
the Providers’ headquarters. Therefore, Movants are merely peripheral parties to the true
litigation between GeoTag and the Providers of the Mapping Services.

Plaintiffs are not prejudiced by proceeding with litigation against the Providers first. This
is not a case where the manufacturer’s software makes up only part of the infringing device and
direct infringement must be established as to the customers before plaintiff may pursue a claim
for indirect infringement against the manufacturers. See webMethods, Inc. v. iWork Software,
LLC, 2003 WL 1908019 (N.D. Ill. April 21, 2003); iWork Software, LLC v. Corporate Express,
Inc., 2003 WL 22494851 (N.D. IIl. Nov. 4, 2003) (infringement by webMethod’s software was
not at issue, only the software’s subsequent use by others). In those circumstances, the
customers are not mere peripheral parties and the manufacturer’s case cannot go first, because
direct infringement must be established before indirect infringement can be found. Microsoft

Corp. v. Commonwealth Scientific and Indus. Research Organisation, 2007 WL 4376104, at *3
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(E.D. Tex. Dec. 13, 2007) (the customer suit exception is inapplicable where the manufacturer
only makes a component of the end product).

Here, however, the Mapping Services comprise the whole of Movants’ store locater
services, not a mere component. The Mapping Services are thus indistinguishable from
Movants’ store locater services and allegedly infringe only to the extent that Movants’ services
may infringe.” Accordingly, Movants are passive portals to the Providers’ Mapping Services and
are merely peripheral to the litigation.

B. The Manufacturer Suit Would Resolve the Major Issues

If the stay is granted, Movants will agree to be bound by the final determination of
validity or invalidity in the pending Declaratory Judgment Action. See Shifferaw v. Emson USA,
2010 U.S. Dist. LEXIS 25612 at *10 (E.D. Tex. Mar. 18, 2010) (Everingham, J.) (the fact that the
defendants will stipulate that they will be bound weighs heavily towards a finding that
adjudication of the claims against the manufacturer would likely dispose of the rest of the case).
However, even if Movants did not agree to be so bound, the Federal Circuit has nonetheless
affirmed the district court’s decision to enjoin a case based solely on considerations of
efficiency. Card Activation Tech. v. Pier I Imports, Inc., 2009 WL 2956926, at *3-4 (N.D. Ill.
Sept. 14, 2009) (citing Katz, 909 F.3d at 1464) (granting stay because “it is less than efficient
and economical to force CAT [plaintiff] and SVS [manufacturer] to litigate against each other in
two jurisdictions when one of the pending cases has at least an even chance of resolving both
lawsuits at once™).

Staying the present actions will maximize judicial efficiency because resolution of the

manufacturer’s suits will dispose of the major issues as to all or a majority of the defendants

7 Movants reserve a joint infringement argument to the extent that GeoTag asserts that

Movants’ products or services meet any ‘“user computer” or “network” element of the
asserted claims.
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whether they are Movants to this action or not. In fact, either way the Declaratory Judgment
Actions conclude, all or major portions of this litigation will be resolved. If the Delaware
Plaintiffs are successful, all nine Texas actions may be rendered moot. (For example, a finding
of patent invalidity would obviate any further litigation of the patent; a finding of non-
infringement would resolve the claims against at least the Delaware Plaintiffs’ customers and
potentially all defendants regardless of Provider.) And even if the Delaware Plaintiffs are found
to infringe, that outcome will still exhaust the claims against 64% of the Texas defendants,
because GeoTag cannot receive a double recovery for the same act of infringement by
manufacturer and customer.® Any damages awarded for Microsoft, Google, or W2GI’s use of
the accused products will therefore preclude additional recovery from their customers. See
Shifferaw, 2010 U.S. Dist. LEXIS 25612 at *10 (plaintiff cannot receive a double recovery from
both the manufacturer and the retailers). Accordingly, resolution of the manufacturer’s suit will
dispose of major issues for many Movants and non-Movants alike in the nine pending cases
currently before this Court.”

Further, the Federal Circuit recognizes that it is not necessary for the second action to
resolve all charges against the customers in the stayed suit. The customer suit should be stayed
if the manufacturer’s case can promise to resolve the “major issues” concerning the claims

against the customer, though not every conceivable issue. Katz, 909 F.2d at 1464 (“Although

¥ LG Elec., Inc. v. Asustek Computers, 126 F. Supp. 2d 414, 422 (E.D. Va. 2000) (“If the court
does find them liable, and allows LGE to collect royalties from Asustek and Asus, LGE
cannot then in turn collect royalties from the entity to whom the infringer sells the
product . ... On the other hand, if the court holds that Asustek and Asus did not infringe
LGE’s patent, LGE has no case against CBM for reselling such products.”).

Although a resolution of the Declaratory Judgment Actions will not decide infringement as to
the 36% of the defendants who are not customers of the Delaware Plaintiffs, those defendants
do not oppose staying the Texas actions pending resolution in the Delaware court. Further,
all the defendants appreciate the dispositive impact of a finding of invalidity in Delaware,
and the potential effect a finding of non-infringement would have on all defendants.
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there may be additional issues involving the defendants in the [first] action, their prosecution
will be advanced if Mr. Katz is successful on the major premises being litigated in
Massachusetts, and may well be mooted if he is unsuccessful.”); see also, e.g., Am. Acad. of Sci.
v. Novell Inc., 1992 WL 313101, at *2-3 (N.D. Cal. July 9, 1992). Resolution of the Declaratory
Judgment Actions brought by the Delaware Plaintiffs would resolve the major issues of patent
validity, patent enforceability, and construction. Accordingly, “when a decision on the merits of
an action between the manufacturer and the patent holder will resolve the major issues as to the
manufacturer’s customers, the decision to give priority to the manufacturer’s action is proper.”
Am. Acad. Of Sci., 1992 WL 313101, at *2.

Movants respectfully submit that a stay of the Texas actions in favor of the Declaratory
Judgment Actions would resolve many, and potentially all, of the major issues regarding
GeoTag’s allegations against them.

C. Staying These Cases Will Promote Judicial Economy and Will Not Prejudice
GeoTag

As manufacturers, suppliers, and hosts of Mapping Services, the Delaware Plaintiffs are
the source of the majority of the Movants’ allegedly infringing products and are the real parties
in interest to GeoTag’s patent infringement suit.'” The manufacturers control the design and
production of the Mapping Services and are therefore in the best position to defend their own
products. Presumptively, the manufacturers have a great interest in defending their products
against charges of patent infringement and to guard against the possibility of abuse. See Kahn,

889 F.2d at 1081.

' Again, some of the Movants are not customers of Microsoft, Google, and W2GI. However,

the other Providers, such as AOL MapQuest and Know-Where Systems, are akin to
Microsoft and Google as the manufacturers of the infringing product or service and are the
real parties in interest. Thus, resolution of the Delaware case will effectively promote
efficiency and conserve judicial resources without prejudice to GeoTag, irrespective of
whether 100% of the Movants are customers of parties in the Declaratory Judgment Actions.
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Moreover, a temporary stay of the current action will not prejudice GeoTag because no
trial date has been set, no discovery has occurred, and none of the above actions have yet been
assigned scheduling conferences. In fact, the Declaratory Judgment Actions were filed within
three months of the original suit. Compare Microsoft, 2007 WL 4376104, at *3 (Marvell waited
two years before moving to stay, so “[s]itting on the sidelines for two years does not promote
efficiency or judicial economys; this fact alone weighs heavily against granting the partial stay.”).
And, as previously stated, a stay will resolve major issues of validity, enforceability, and
construction of the asserted patent and will simplify the matters for trial.'' Finally, GeoTag will
also benefit from this request because staying these cases will allow GeoTag the opportunity to
devote resources to the Delaware case that would otherwise go to simultaneously litigating nine
cases at once. See, e.g., Card Activation Tech., 2009 WL 2956926, at *4. Moreover, as
previously noted, the lion’s share of relevant discovery in this case will be in the possession of
the Providers. GeoTag will thus be free to pursue discovery from Microsoft, Google, and W2GI
in Delaware, rather than engage in expensive third-party discovery here in Texas.

“Allowing the manufacturer’s action to proceed in this manner comports with the
Supreme Court’s mandate that determinations of priority between manufacturer and customer
suits should be made with an eye toward ‘wise judicial administration, giving regard to
conservation of judicial resources and comprehensive disposition of litigation . . . .>” Am. Acad.
of Sci., 1992 WL 313101, at *2 (quoting Kerotest Mfg. Co. v. c-0-Two Co., 342 U.S. 180, 185-86
(1952)). Therefore, the customer suit exception applies and the motion to stay should be granted

pending the disposition of the Declaratory Judgment Actions.

""" The claim construction order, D.E. 110, in Geomas (International) Ltd, et al. v. Idearc, Case

No. 2:06-cv-475 (E.D. Tex.) is not a reason to keeping these actions pending in Texas. The
accused products in Geomas and the cases here could not be more disparate and, at this early
stage, it is unknown whether the same claims will be at issue.
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CONCLUSION
For the reasons discussed herein, Movants respectfully request that the Court stay the
present actions pending resolution of the validity and infringement issues that are being litigated

in the District of Delaware.
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