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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

MICROSOFT CORPORATION and GOOGLE
INC.,
Plaintiffs,

- VS. -

GEOTAG, INC.,, Case No. 1:11-cv-00175-RGA

Defendant.

AGREED PROTECTIVE ORDER

Pursuant to Rule 26(c) of the Federal Rules of Civil Procedure, the Court issues this
Protective Order to facilitate document disclosure and other discovery under the Local Rules of
this Court and the Federal Rules of Civil Procedure.

In support of this Order, the Court finds that:

Documents or information containing confidential proprietary and business information
and/or trade secrets (“Protected Material”) that bear on the parties’ claims or defenses are likely
to be disclosed or produced during the course of discovery in this litigation;

The parties to this litigation assert that dissemination and disclosure of Protected
Material to the public or persons not authorized by the agreed terms of this Protective Order
could severely injure or damage the party disclosing or producing the Protected Material and
could place that party at a competitive disadvantage; and

To protect the respective interests of the parties and to facilitate the progress of

disclosure and discovery in this case, the following Order should issue.
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1. DEFINITIONS

(a) “Discovery Material” means all items or information, including from a
non-party, regardless of the medium or manner generated, stored, or maintained (including
testimony, transcripts, or tangible things) that are produced, disclosed, or generated in connection
with discovery in this matter, including documents, deposition testimony or discovery responses.

(b)  “Outside Counsel” means (i) outside counsel who appear on the pleadings
as counsel for a Party, and (ii) partners, associates, employees, and staff of such counsel to whom
it is reasonably necessary to disclose the information for this litigation, including supporting
personnel employed by the attorneys, such as paralegals, legal translators, legal secretaries, and
legal clerks, or (iii) independent attorneys contracted to assist outside counsel in connection with
this action, including any subsequent appeals from decisions entered in this action. Outside
Counsel does not include attorneys who are employees of a Party.

(c) “Party” means any party to this action, including its officers, directors,
employees, and consultants.

(d) “Patent-in-suit” means U.S. Patent No. 5,930,474.

(e) “Producing Party” means any Party or other third-party entity that
discloses or produces Discovery Material in this action.

® “Protected Material” means Discovery Material that is designated as
“Confidential,” “Confidential — Outside Attorneys’ Eyes Only,” or “Confidential — Outside
Attorneys’ Eyes Only — Source Code,” as provided in this Order. Protected Material shall not
include (a) advertising materials, (b) materials that on their face show that they have been
published to the general public or otherwise in the public domain, (c) information that after

disclosure to a Receiving Party becomes part of the public domain as a result of publication not




CdSasz 101dved0BUZ/BHREG R SPoddocentd& it 460e2 OA D80/ PHGE 3hGd 4P al8DRadgEl B/
8023

involving a violation of this Order or any violation of law, (d) information that a Receiving Party
can show was received by it, whether before or after the disclosure, from a source who obtained
the information lawfu‘lly and under no obligation of confidentiality to the Producing Party, or (e)
information that a Receiving Party can show was independently developed after the time of its
disclosure by personnel who have not had access to the information designated by a Producing
Party under this Order, or (f) information that has been submitted to any governmental entity
without request for confidential treatment and is publicly available by that governmental entity

or other public source.

(g) “Receiving Party” means any Party receiving Discovery Material from a
Producing Party.
(h) “Source Code” means computer instructions, data structures, and data

definitions expressed in a form suitable for input to an assembler, compiler, translator, or other
data processing module. Source Code may include graphical and design elements and may be
included in structured files in formats including, but not limited to, HTML, XML, XSL, and
SGML.

2. DESIGNATING DISCOVERY MATERIAL AS PROTECTED MATERIAL

(a) Confidentiality Designation Categories. Any Producing Party may

designate Discovery Material with any of the following designations, provided that it meets the
requirements for such designations as provided for herein: (1) “CONFIDENTIAL;” (2)
“CONFIDENTIAL - OUTSIDE ATTORNEYS’ EYES ONLY”; and (3) “CONFIDENTIAL ~
OUTSIDE ATTORNEYS® EYES ONLY - SOURCE CODE.

(b)  “Confidential” Designation. A Producing Party may designate Discovery

Material “CONFIDENTIAL” if the Pfoducing Party has a good faith belief that the Discovery
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Material constitutes or contains confidential technical, sales, marketing, financial, or other
commercial information, whether embodied in physical objects, documents, or the factual
knowledge of persons, and which has been so designated by the Producing Party.

(©) “Confidential — Qutside Attorneys’ Eyes Only” Designation. A Producing

Party may designate Discovery Material “CONFIDENTIAL — OUTSIDE ATTORNEYS’ EYES
ONLY” if the Producing Party has a good faith belief that the Discovery Material constitutes or
contains proprietary financial or technical data or information, commercially sensitive
competitive information, or trade secrets, including, but not limited to: (i) nonpublic technical
information, marketing, sales, financials, web traffic, or research and development data or
information, schematic diagrams, technical reference manuals, and operations manuals; (ii)
damages-related information (e.g., sale volumes, revenues, profitability), (iii) information
obtained from a nonparty pursuant to a current Nondisclosure Agreement (“NDA”); (iv)
information or data relating to future products not yet commercially released and/or strategic
plans; (v) commercial agreements; (vi) licenses and licensing documentation, (vii) strategic
plans; and (viii) settlement agreements or settlement communications, the disclosure of which is
likely to cause harm to the competitive position of the Producing Party.

(d “Confidential — Outside Attorneys’ Eyes Only — Source Code”

Designation. A Producing Party may designate Discovery Material “CONFIDENTIAL —
OUTSIDE ATTORNEYS’ EYES ONLY ~ SOURCE CODE?” if the Producing Party has a good
faith belief that the Discovery Material is in the form of computer Source Code that the
Producing Party believes in good faith is so commercially sensitive or confidential that the
disclosure to another Party, even under the restricted terms and conditions applicable to material

designated “Confidential — Attorneys’ Eyes Only ” would not provide adequate protection to the
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interest of the Producing Party. A Producing Party also may designate Discovery Material
“CONFIDENTIAL — OUTSIDE ATTORNEYS’ EYES ONLY - SOURCE CODE” if the
Producing Party has a good faith belief that the Discovery Material describes computer Source
Code or its functionality in such detail that the Producing Party believes in good faith that the
Discovery Material is so commercially sensitive or confidential that the disclosure to another
Party, even under the restricted terms and conditions applicable to material designated
“Confidential — Attorneys’ Eyes Only ” would not provide adequate protection to the interest of
the Producing Party.

(e) Designating Written Discovery and Documents and Tangible Things.

Written discovery, documents, and tangible things that meet the requirements for the
confidentiality designations set forth in this Order may be so designated by placing the
appropriate designation on at least the cover page of the written material prior to production,
except for documents produced in native format which shall have the appropriate designation
affixed on the face of the media containing such native format documentation. In addition to the
foregoing, to the extent that documents are produced in electronic form, the addition of a
confidentiality designation in the file name shall be sufficient to provide notice of said
confidentiality and additional written notice is unnecessary in this situation. Other tangible
things not produced in documentary form may be designated by affixing the appropriate
designation on a cover page for such material and in a prominent place on the exterior of the
container or containers in which the information or things are stored.

® Designating Depositions and Testimony. Parties or testifying persons or

entities may designate depositions and other testimony with the appropriate designation by

indicating on the record at the time the testimony is given or by sending written notice that the
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testimony is designated within thirty (30) days of receipt of the transcript of the testimony. All
information disclosed during a deposition shall be deemed CONFIDENTIAL - OUTSIDE
ATTORNEYS’ EYES ONLY until the time within which it may be appropriately designated as
provided for herein has passed, with the exception of any portion of a deposition previously
designated “CONFIDENTIAL — OUTSIDE ATTORNEYS’ EYES ONLY — SOURCE CODE”,
which shall be treated accordingly.

(1) Each Party shall use its best efforts to attach a copy of such written
notice or notices to the face of each transcript of a deposition so designated that is within the
Party’s possession, custody or control.

(2) Any designated Discovery Material that is used in the taking of a
deposition shall remain subject to the provisions of this Order, along with the transcript pages of
the deposition testimony dealing with such Discovery Material. In such cases, the court reporter
shall be informed of this Order and shall be required to operate in a manner consistent with this
Protective Order.

3) In the event the deposition is videotaped or recorded by other
video means, the original and all copies of the videotape or other video media shall be marked by
the video technician to indicate that the contents of the videotape or other video media are subject
to this Order, (e.g. by including a label on the videotape or other video media which contains the
appropriate confidentiality designation).

“4) Counsel for any Producing Party shall have the right to exclude
from oral depositions, other than the deponent, deponent’s counsel, the questioning counsel,
the reporter and videographer (if any), any person who is not authorized by this Protective

Order to receive or access Protected Material based on the designation of such Protected
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Material. Such right of exclusion shall be applicable only during periods of examination or
testimony regarding such Protected Material.

(8)  Designating Information Not Reduced to Any Physical Form. For

information not reduced to any documentary, tangible, or physical form, or which cannot be
conveniently designated as set forth above, the Producing Party must inform the Receiving Party
of the designation of such information in writing.

(h)  Designating Discovery Material Made Available for Inspection. If a

Producing Party makes Discovery Material available to another Party by allowing access to the
Discovery Material for inspection instead of delivering a copy of the material to a Party, the
Producing Party may make a temporary designation of all items being inspected as
“CONFIDENTIAL” or “CONFIDENTIAL - OUTSIDE ATTORNEYS’ EYES ONLY” or
“CONFIDENTIAL- OUTSIDE ATTORNEYS’ EYES ONLY — SOURCE CODE” if the
Producing Party believes in good faith that the Discovery Material made available for inspection
may constitute or contain confidential information and is entitled to the level of confidentiality
designated. The Producing Party shall inform the Party seeking the inspection in writing in
advance of the inspection that Discovery Material made available for inspection shall be treated
under the appropriate designation pursuant to this Protective Order. If the Producing Party later
produces any temporarily-designated Discovery Material, the Producing Party shall re-designate
the material in accordance with terms of this Protective Order, for example, by placing the
appropriate legend on any documents during the copying process.

@ Derivative Materials. The protections conferred by this Protective Order

cover not only Discovery Material governed by this Protective Order, but also any information

copied or extracted therefrom, as well as all copies, excerpts, summaries, or compilations




TR

CdSasz 101dvedOBU2/BHREG R SP oddocent & it 460e2 OH D820/ PHGE 8RaGd Pal8DRadElBD#H:
8028

thereof, as well as testimony, conversations, or presentations by parties or their counsel in Court

or in other settings that might reveal Protected Material.

3. CHALLENGING CONFIDENTIALITY DESIGNATIONS

(a) No Duty to Challenge Designations Immediately. A Party shall not be
obligated to challenge the propriety of any designation of Discovery Material under this Order at
the time the designation is made, and a failure to do so shall not preclude a subsequent challenge

thereto.

(b) Procedure for Challenging Designations. Any challenge to a designation

of Discovery Material under this Order shall be written, shall be served on Outside Counsel for
the Producing Party, shall particularly identify the documents or information that the Receiving
Party contends should be designated differently, and shall identify the grounds for the objection
with particularity. Thereafter, further protection of such material shall be resolved in accordance
with the following procedures:

(1) The objecting Party shall have the burden of conferring in
compliance with the Court’s local rules, either in person or by telephone, with the Producing
Party (as well as any other Party who expresses an interest in maintaining the designation) in a
good faith effort to resolve the dispute. The Producing Party shall have the burden of justifying
the disputed designation;

2) If the parties cannot resolve the dispute over the designation, the
objecting Party shall file a motion with the Court seeking a ruling that the Discovery Material in
question is entitled to the protection conferred by the Producing Party’s designation. The
Parties’ stipulation to this Protective Order shall not preclude any Party from arguing for or

against any designation, establish any presumption that a particular designation is valid, or alter
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the burden of proof that would otherwise apply to a dispute over protection of information
disclosed in connection with discovery or disclosure of information.

(c) Continued Confidentiality Treatment Pending Disposition of Challenge.

Notwithstanding any challenge to a confidentiality designation of Discovery Material, the
material in question shall continue to be treated as designated under this Protective Order until
one of the following occurs: (a) the Producing Party that designated the Discovery Material in
question withdraws such designation in writing; or (b) the Court rules that the Discovery

Material in question is not entitled to the designation. {

4. RESTRICTIONS ON DISCLOSURE OF PROTECTED MATERIAL

(a) Disclosure of Material Designated “Confidential.” A Party may disclose

Discovery Material designated as “CONFIDENTIAL” only to the following;:

M The Receiving Party’s Outside Counsel;

2) Up to two in-house counsel, who are members of at least one state
bar in good standing, with responsibility for managing this litigation and one officer level
employee of a party who either has responsibility for making decisions dealing directly with the
litigation in this action or who is assisting outside counsel in preparation for proceedings in this
action, except that a Plaintiff’s in-house counsel and employees under this paragraph shall not
have access to its Co-Plaintiff’s CONFIDENTIAL INFORMATION;

3) Any expert or consultant retained by a Receiving Party who is not
a current employee of the Receiving Party or an affiliate of the Receiving Party, and any
personnel assisting the expert or consultant in this lawsuit, provided that such disclosure is only
to the extent necessary to perform such work, and further provided that: (a) the Receiving Pary

has complied with Section 6 of this Protective Order with respect to the person; (b) such person
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has signed the acknowledgement form annexed hereto as Exhibit A agreeing to be bound by the
terms of this Order, and (c) there are no unresolved objections to such disclosure existing after
proper notice has been given to all parties as set forth in this Protective Order;

4) Court reporters, stenographers and videographers retained to
record testimony taken in this action, to whom disclosure is reasonably necessary for this
litigation;

(5) The Court, jury, and Court personnel (under seal or with other
suitable precautions determined by the Court);

(6) Personnel employed by anyone providing a Party with document
litigation support, graphics, translation, design, and/or trial consulting services to whom
disclosure is reasonably necessary for this litigation, provided that each such person, including
their staff, has signed the acknowledgement form annexed hereto as Exhibit A agreeing to be
bound by the terms of this Order;

N Any mediator who is assigned to hear this matter, and his or her
staff, subject to their agreement to maintain confidentiality to the same degree as required by this
Protective Order; and

t)) Any other person with the prior written consent of the Producing
Party specifying that said person may have access to material designated “Confidential.”

(b)  Disclosure of Material Designated “Confidential — Outside Attorneys’

”»

Eyes Only.” A Party may disclose Discovery Material designated as “CONFIDENTIAL -

OUTSIDE ATTORNEYS’ EYES ONLY” only to the following:

10
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(1) All persons allowed access to Discovery- Material designated as
“CONFIDENTIAL? as set forth in section (a) above pursuant to the same terms and conditions,
with the exception of those persons described in subsections (2) and (8) of section (a) above; and

(2) Any other person with the prior written consent of the Producing
Party specifying that said person may have access to material designated as “Confidential —
Attorneys’ Eyes Only.”

(©) Disclosure of Material Designated “Confidential — Qutside Attorneys’

Eyes Only — Source Code.” A Party may disclose Discovery Material designated as

“CONFIDENTIAL - OUTSIDE ATTORNEYS’ EYES ONLY — SOURCE CODE” only to the
following:

(D No more than five experts or consultants in this lawsuit referenced
in 4(a)(3) above, unless upon motion of a Party for good cause shown additional experts or
consultants are necessary;

(2) Those persons described in subsections (1), and (4)-(6) of section
(4)(a) above. Court reporters and/or videographers shall not retain or be given copies of any
portions of the Source Code. If used during a deposition, the deposition record will identify the
exhibit by its production numbers; and

3) While testifying at deposition or trial in this action only: (i) any
current or former officer, director or employee of the producing party or original source of the
information; (ii) any person designated by the producing party to provide testimony pursuant to
Rule 30(b)(6) of the Federal Rules of Civil Procedure; and/or (iii) any person who authored,
previously received (other than in connection with this litigation), or was directly involved in

creating, modifying, or editing the Source Code, as evident from its face or reasonably certain in

11
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view of other testimony or evidence. Persons authorized to view Source Code pursuant to this

sub-paragraph shall not retain or be given copies of the Source Code except while so testifying.

(d) Disclosure of Protected Material of A Plaintiff to Another Plaintiff. Except as

required by law, a Plaintiff is not required to produce its Protected Material to the other Plaintiff,
but nothing in this Order shall preclude such production.

(e) Restrictions on Disclosure Among_Plaintiffs. Notwithstanding any

provision in section (a) of this paragraph, Discovery Material designated as “CONFIDENTIAL,”
“CONFIDENTIAL - OUTSIDE ATTORNEYS’ EYES ONLY,” or “CONFIDENTIAL -
OUTSIDE ATTORNEYS’ EYES ONLY — SOURCE CODE” by a Plaintiff Producing Party
may not be disclosed to the in-house counsel or business representatives of any Plaintiff
Receiving Party (including in-house counsel for any affiliates of that Plaintiff Receiving Party)
without written consent of the Plaintiff Producing Party.

® Providing Advice to Clients. Nothing in this Protective Order shall

preclude any attorney from providing to their clients an evaluation of any Protected Material

produced or exchanged in this litigation, provided, however, that, in rendering such advice and

otherwise communicating with their client, Outside Counsel shall not disclose the specific
contents of any Protected Material produced by another Party if such a disclosure would be E
contrary to the terms of this Protective Order.

S. DISCLOSURE AND REVIEW OF SOURCE CODE

Any Source Code that a Producing Party produces shall be produced or made available to
persons authorized to have access to Source Code pursuant to this Section 5, unless otherwise
mutually agreed to by the Parties. Source Code must be produced in its native format pursuant to

the following provisions.

12
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(a) All such Source Code, and any other Protected Information designated as
“CONFIDENTIAL - OUTSIDE ATTORNEYS’ EYES ONLY ~ SOURCE CODE,” shall be
subject to the following provisions:

(O Source Code, to the extent any producing party agrees to provide
any such information, shall ONLY be made available for inspection, not produced except as
provided for below, and shall be made available in electronic native format at the offices of the
producing party’s primary outside counsel of record in this action in Palo Alto, California or a
location mutually agreed upon by the receiving and producing parties. Source Code will be
loaded on up to five non-networked computers, or more upon motion of a Party for good cause
shown, that are password protected and maintained in a secure, locked area. Use or possession of
any input/output device (e.g., USB memory stick, cameras or any camera-enabled device, CDs,
floppy disk, portable hard drive, laptop, etc.) is prohibited while accessing the computer
containing the Source Code. All persons entering the locked room containing the Source Code
must agree to submit to reasonable security measures to insure they are not carrying any
prohibited items before they will be given access to the locked room. The computers containing
Source Code will be made available for inspection during regular business hours, upon
reasonable notice to the producing party, which shall not be less than 3 business days in advance
of the requested inspection.

(2)  The receiving party’s outside counsel and/or experts may request
that commercially available licensed software tools for viewing and searching Source Code be
installed on the secured computer. The receiving party must provide the producing party with
the CD or DVD containing such software tool(s) at least four business days in advance of the

inspection.

13
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(3) The receiving party’s outside counsel and/or expert shall be
entitled to take notes relating to the Source Code but may not copy any portion of the Source
Code into the notes. No copies of all or any portion of the Source Code may leave the room in
which the Source Code is inspected except as otherwise provided herein. Further, no other
written or electronic record of the Source Code is permitted except as otherwise provided herein.

“4) No person shall copy, e-mail, transmit, upload, download, print,
photograph or otherwise duplicate any portion of the designated Source Code, except that the
receiving party may request a reasonable number of pages of Source Code to be printed by the
producing party, but only if and to the extent necessary for use in this action. In no event may
the receiving party print more than 35 consecutive pages, or an aggregate total of more than 500
pages, of Source Code during the duration of the case without prior written approval by the
producing party. Within 2 business days or such additional time as necessary due to volume
requested, the producing party will provide the requested material on watermarked or colored
paper bearing Bates numbers and the legend “CONFIDENTIAL — OUTSIDE ATTORNEYS’
EYES ONLY — SOURCE CODE” unless objected to as discussed below. The printed pages
shall constitute part of the Source Code produced by the producing party in this action. At the
inspecting parties request, up to two additional sets (or subsets) of printed Source Code may be
requested and provided by the producing party in a timely fashion.

(5) If the producing party objects that the printed portions are not
reasonably necessary to any case preparation activity, the producing party shall make such
objection known to the receiving party within five business days. If after meeting and conferring
the producing party and the receiving party cannot resolve the objection (where such meet-and-

confer need not take place in person), the producing party shall be entitled, but not required, to

14
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seek a Court resolution of whether the printed Source Code in question is reasonably necessary
to any case preparation activity. Contested Source Code print outs need not be produced to the
requesting party until the matter is resolved by the Court.

(6) Any printed pages of Source Code, and any other documents or
things reflecting Source Code that have been designated by the producing party as
“CONFIDENTIAL —~ OUTSIDE ATTORNEYS’ EYES ONLY — SOURCE CODE” may not be
copied, digitally imaged or otherwise duplicated, except in limited excerpts necessary to attach
as exhibits to depositions, expert reports, or court filings as discussed below.

N Any paper copies designated “CONFIDENTIAL - OUTSIDE
ATTORNEYS’ EYES ONLY ~ SOURCE CODE” shall be stored or viewed only at (i) the
offices of outside counsel for the receiving party, (ii) the site where any deposition is taken (iii)
the Court; or (iv) any intermediate location necessary to transport the information to a hearing,
trial or deposition. Any such paper copies shall be maintained at all times in secure location
under the direct control of counsel responsible for maintaining the security and confidentiality of
the designated materials. The Receiving Party’s outside counsel shall maintain a log of all
copies of the Source Code (received from a Producing Party) that are delivered by the Receiving
Party to any qualified person under this paragraph. The log shall include the names of the
recipients and reviewers of copies and locations where the copies are stored. Upon request by
the producing party, the receiving party shall provide reasonable assurances and/or descriptions
of the security measures employed by the receiving party and/or qualified person that receives a
copy of any portion of the Source Code;

®) A list of names of persons who will view the Source Code will be

provided to the producing party in conjunction with any written (including email) notice

15
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requesting inspection. The receiving party shall maintain a daily log of the names of persons
who enter the locked room to view the Source Code and when they enter and depart. The
producing party shall be entitled to have a person observe all entrances and exits from the Source
Code viewing room, and to a copy of the log.

(9)  Unless otherwise agreed in advance by the parties in writing,
following each inspection, the receiving party’s outside counsel and/or experts shall remove all
notes, documents, and all other materials from the room that may contain work product and/or
attorney-client privileged information. The producing party shall not be responsible for any
items left in the room following each inspection session.

(10)  The receiving party will not copy, remove, or otherwise transfer
any portion of the Source Code from the Source Code Computer including, without limitation,
copying, removing, or transferring any portion of the Source Code onto any other computers or
peripheral equipment. The receiving party will not transmit any portion of the Source Code in
any way from the location of the Source Code inspection.

(11)  The Parties shall not provide the court reporter with copies of
Source Code that are marked as deposition exhibits and such exhibits shall not be attached to
deposition transcripts; rather, the deposition record will identify the exhibit by its production
numbers.

(12)  Except as provided in this paragraph, the Receiving Party may not
create electronic images, or any other images, of the Source Code from the paper copy for use on
a computer (e.g., may not scan the source code to a PDF, or photograph the code). A Receiving
Party may include excerpts of Source Code in a pleading, exhibit, expert report, discovery

document, deposition transcript, other Court document, or any drafts of these documents

16
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(hereinafter a-“Source Code Document™). The receiving party shall only include such excerpts
as are reasonably necessary for the purposes for which such part of the Source Code is used. The
receiving party may create an electronic image of a selected portion of the Source Code only
when the electronic file containing such image has been encrypted using commercially
reasonable encryption software including password protection. The communication and/or
disclosure of electronic files containing any portion of Source Code shall at all times be limited
to individuals who are authorized to see Source Code under the provisions of this Protective
Order.
(13)  To the extent portions of source code are quoted or otherwise disclosed in
a Source Code Document, either (1) the entire document will be stamped “Confidential —
Outside Attorneys’ Eyes Only — Source Code” or (2) those pages containing quoted source code
will be separately bound, and stamped as “Confidential — Qutside Attorneys’ Eyes Only — Source
Code.” All Source Code Documents shall be filed under seal, according to the provisions of this
Protective Order, such that Source Code is redacted in any publicly available document or filing.
A Receiving Party shall make a good faith effort to quote the minimum amount of Source Code
necessary in any such document.
(b) Miscellaneous.
(1)  The Producing Party may not configure its Source Code in a
manner that unreasonably impedes or slows the Receiving Party’s ability to inspect the Source
Code or allows the Producing Party to monitor the Receiving Party’s inspection (e.g., key

logging, video capture, etc.).

17
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(2) Images or copies of Source Code shall not be included in
correspondence between the parties (references to production numbers shall be used instead),
and shall be omitted from pleadings and other papers whenever possible.

3) All cumulative paper or electronic copies of Source Code shall be
securely destroyed in a timely manner if they are no longer in use (e.g., at the conclusion of a
deposition).

“® Access to and review of Source Code shall be strictly for the
purpose of investigating the claims and defenses at issue in this case. No person shall review or
analyze any Source Code for purposes unrelated to this case, nor may any person use any
specific knowledge gained as a result of reviewing Source Code in this case in any other pending
or future dispute, proceeding, patent prosecution, or litigation.

(5) The Receiving Party shall comply with any applicable export
controls under the laws of the United States and agrees not to knowingly export, re-export, or
transfer Source Code of the Producing Party without first obtaining all required United States or
any other applicable authorizations or licenses.

6. NOTICE OF DISCLOSURE

(a) Notice of Proposed Disclosure to Expert or Consultant. Prior to disclosing

any Protected Material to any retained expert or consultant, the Party proposing disclosure to
such expert or consultant shall serve on all parties: (i) an executed agreement to be bound by the
terms of this protective order in the form attached hereto as Exhibit A; (ii) the bates ranges of
information intended to be disclosed; (iii) the present employer and title of the person; (iii)
employment history for the past ten years ; (iv) an up-to-date curriculum vitae of the person: (v)

an identification of any work performed by that person for or on behalf of any Party within the

18
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four-year period before the filing of the this action, (vi) a listing of cases in which the witness
has testified as an expert at trial or by deposition within the preceding five years, and (vii) an
identification of any patents or patent applications in which the technical adviser is identified as
an inventor or applicant, is involved in prosecuting or maintaining, or has any pecuniary interest.

(b) Objection to Proposed Disclosure. Within ten (10) days of receipt of this

information, any Party may object to the proposed expert or consultant on any reasonable basis.
Any such objection shall be served on all parties and: (i) state in detail the basis for the
objection; (ii) identify the categories of Protected Matter that the objection applies to; (iii) state
how the objecting Party believes the disclosure may be harmful; and (iv) state why the objecting
Party believes the protections already afforded under this Protective Order would be inadequate
to prevent the anticipated harm such that objection is warranted.

(c) Resolution of Objection to Disclosure. If a Party objects to the proposed

disclosure to an expert or consultant within the time and in the manner required, the objecting
Party and the Party proposing disclosure shall meet and confer within five business days to
resolve the objection. If the objection is not resolved within this five day period, the objecting
Party may move the Court for an order preventing disclosure of the information to the designated
expert or consultant within five business days after the meet and confer, and the Party proposing
disclosure shall not disclose such information to its designated expert or consultant until either
the five business days lapse or, if the objecting Party makes a motion, until the Court rules on the
motion. The objecting Party bears the burden of proof to prevent disclosure to the expert or
consultant. The parties will not oppose any Party’s request for expedited briefing regarding any
disputed objection providing for no more than three days for a response brief, two days for a

reply brief, and two days for a sur-reply brief.
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(d) Objection to_Continued Disclosure. A Party’s failure to object to a

disclosure of Protected Material to a retained expert or consultant shall not preclude any Party
from later objecting to continued access to such material by that expert or consultant, so long as
the objection is made in a timely manner after acquiring knowledge of the facts providing the
basis for the objection. If a Party asserts an objection to continued access to Protected material
by an expert or consultant, no further Protected Material shall be disclosed to the expert or
consultant until the Court resolves the matter or the objecting Party withdraws its objection. If
an objection is made, the objecting Party and the Party proposing continued disclosure shall
follow the procedure described above in section (c) for resolving such objections.
7. PATENT PROSECUTION BAR

(a) Other than as set forth in section 7(b) below, any person who reviews or
otherwise learns the contents of Protected Material produced by another Party may not
participate, directly or indirectly, in the prosecution of any patent claims on behalf of any entity,
whether party to this action or not (other than on behalf of the Party who produced the Protected
Material at issue), that involve claims on a method, apparatus, or system relating to the subject
matter of Patent-in-Suit from the time of receipt of such information through and including two
(2) years following the entry of a final non-appealable judgment or order or the complete
settlement of all claims against the Party or Parties whose Protected Material was received or
reviewed. For purposes of this Protective Order, “prosecute” or “prosecution” shall mean any
involvement in the selection or identification of subject matter for patent claims to submit to the
U.S. Patent and Trademark Office or any foreign patent office and/or the preparation, drafting,
amending, advising, or otherwise affecting the scope or maintenance of any such patent

applications or reissue applications, including without limitation the Patent-in-Suit and any
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patent or application claiming priority to or otherwise related to the Patent-in-Suit. Nothing in
this paragraph shall prevent any attorney from sending non-confidential prior art to-an attorney
involved in patent prosecution for purposes of ensuring that such prior art is submitted to the
U.S. Patent and Trademark Office (or any similar agency of a foreign government) to assist a
patent applicant in complying with its duty of candor.

(b) Defendant’s outside counsel (i) shall not prosecute the reexamination, (ii)
shall not reveal directly or indirectly any Protected Material designated by any of the Plaintiffs to
any reexamination counsel, and (iii) shall not use any Protected Material designated by any of
the Plaintiffs for any purpose other than the litigation. Notwithstanding any of the above,
Defendant’s outside counsel may advise the client with respect to any reexamination.

© No Imputation of Prosecution Bar. The prosecution bar described herein

shall not be imputed to partners, associates, or other colleagues of a person subject to the
prosecution bar who did not actually receive or review any Protected Material.
8. USE OF PROTECTED MATERIAL

(@) Use of Protected Material in General. Protected Material designated under

the terms of this Protective Order shall be used by a Receiving Party solely for this litigation and
Related Lawsuits, and shall be used only for purposes of litigating this case, and Related
Lawsuits, and shall not be used directly or indirectly for any other purpose whatsoever.

(b) Filing Protected Material with the Court. Any Receiving Party is

authorized to file under seal with the Court in this case any material that is designated as
Protected Material under this Protective Order. Any Protected Material filed with the Court in
this case shall be filed under seal in compliance with this Protective Order and any applicable

local rules of the Court.
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(c) Use of Protected Material in the Courtroom. Any person may be shown

and may be examined as a witness at a deposition, hearing or trial and may testify concerning all
Protected Material which such person had knowledge of apart from the production of such
material in this case. Without in any way limiting the generality of the foregoing:

(1) A present director, officer, and/or employee of a Producing Party
may be shown and may be examined as a witness at a deposition, hearing or trial and may testify
concerning all Protected Information which has been produced by that Party;

(2) A former director, officer, agent and/or employee of a Producing
Party may be shown and may be examined as a witness at a deposition, hearing or trial and may
testify concerning all Protected Material which that person reasonably likely had knowledge of
apart from the production of such material in this case, including any Protected Material that
refers to matters which the witness has personal knowledge of, which has been produced by that
Party and which pertains to the period or periods of the person’s employment; and

(3)  Non-parties may be shown and may be examined as a witness at a
deposition, hearing or trial and may testify concerning any document containing Protected
Material of a Producing Party which appears on its face or from other documents or testimony to
have been lawfully received from or communicated to the non-party. Any person other than the
witness, his or her attorney(s), or any person qualified to receive Protected Material under this
Protective Order shall be excluded from the portion of the examination concerning such
information, unless the Producing Party consents to persons other than qualified recipients being
present at the examination. If the witness is represented by an attorney who is not qualified
under this Protective Order to receive such information, then prior to the examination, the

Producing Party shall request that the attorney provide a signed statement, in the form of
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Attachment A hereto, that he or she will comply with the terms of this Protective Order and
maintain the confidentiality of Protected Material disclosed during the course of the examination.
In the event that such attorney declines to sign such a signed statement prior to the examination,
the parties, by their attorneys, shall jointly seek a protective order from the Court prohibiting the
attorney from disclosing Protected Information.

(4) The Parties shall meet and confer to discuss procedures for
maintaining the confidentiality of Protected Material used during the course of any pre-trial
hearing or trial.

(d) Court Reporters. Any court reporter or transcriber who reports or transcribes

testimony in this action shall agree that all Protected Material designated as such under this
Order shall retain its protected status and shall not be disclosed by them, except pursuant to the
terms of this Order, and that any notes or transcriptions of such testimony (and any
accompanying exhibits) will be retained by the reporter or delivered to counsel of record.

9. INADVERTENT DISCLOSURE OF PRIVILEGED MATERIAL

(a) Request for Return of Discovery Material. The inadvertent production by

a Party of Discovery Material subject to the attorney-client privilege, work-product protection, or
any other applicable privilege or protection will not waive the applicable privilege and/or
protection if a request for return of such inadvertently produced Discovery Material is made
promptly after the Producing Party learns of its inadvertent production.

(b) Response to Request for Return of Discovery Material. Upon a request

from any Producing Party who believes it has inadvertently produced Discovery Material that is
privileged and/or protected and/or otherwise not subject to discovery in this matter, each

Receiving Party shall immediately return such Discovery Material (including all copies) to the
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Producing Party. The Producing Party shall provide the Receiving Party with a privilege log of
any such returned material that identifies the basis for it being withheld from production.

(c) Ethical Obligations. Nothing herein is intended to alter any attorney’s

obligation to abide by any applicable rules of professional responsibility relating to the

inadvertent disclosure of privileged information.

10. INADVERTENT FAILURE TO DESIGNATE OR REDESIGNATION OF
DISCOVERY MATERIAL

(a) Designation After Production. A Producing Party’s failure to designate

Discovery Materiall as Protected Material with one of the designations provided for under this
Protective Order shall not waive the Party’s right to make any such designation at a subsequent
time, provided that the Producing Party notifies all Receiving Parties that such Discovery
Material should be protected under one of the confidentiality categories of this Protective Order
promptly after the Producing Party learns of the inadvertent failure to so designate.

(b) Consequences of Designation After Production. A Receiving Party shall

not be in breach of this Protective Order for any use of such Discovery Material before the
Receiving Party receives notice of the inadvertent failure to designate. Once a Receiving Party
has received notice of the inadvertent failure to designate pursuant to this provision, the Receiving
Party shall treat such Discovery Material (subject to the exception in Paragraph (c) below) at the
appropriately designated level pursuant to the terms of this Protective Order.

() Re-Labeling of Discovery Material. If Discovery Material is designated

or redesignated with a different confidentiality designation subsequent to production, the
Receiving Party promptly shall make every reasonable effort to re-label such material with the
appropriate confidentiality designation. Notwithstanding the above, such subsequent designation

of Discovery Material shall apply only on a going forward basis. Any person who reviewed such
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material before it was designated as protected under one of the confidentiality categories of this
Protective Order shall not be disqualified from any activity or otherwise prejudiced as a result of
such review.

11. INADVERTENT DISCLOSURE NOT AUTHORIZED BY ORDER

(a) Notice of Unauthorized Disclosure and Corrective Action. In the event of

a disclosure of any Discovery Material to any person not authorized to receive such disclosure
under this Protective Order, the Party responsible for having made such disclosure, and each
Party with knowledge thereof, shall immediately notify counsel for the Producing Party whose
Discovery Material has been disclosed and provide to such counsel all known relevant
information concerning the nature and circumstances of the disclosure. The responsible
disclosing Party shall also promptly take all reasonable measures to retrieve the improperly
disclosed Discovery Material and to ensure that no further or greater unauthorized disclosure
and/or use thereof is made.

(b) Protected Status of Material After Unauthorized Disclosure. Unauthorized

disclosure of Protected Material does not change the protected status of such material Discovery
Material or waive the right to maintain the disclosed document or information as Protected

Material.
12. SUBPOENAS OR COURT ORDERS

(a) Notice and Opportunity to Seek Relief. If any Party is served with any

subpoena or other request for the production of Protected Material produced by another Party in
connection with any proceeding before any court or other judicial, arbitral, administrative, or
legislative body, the Party to whom the subpoena or other request is directed shall immediately

give written notice thereof to each Producing Party who has produced such Protected Material
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(directly or through the Producing Party’s Outside Counsel), and shall provide each Producing
Party with an opportunity to move for a protective order regarding the request for the
production of Protected Materials. If a Producing Party does not take steps to prevent
disclosure of such documents within fourteen (14) days of the date written notice is given, the
Party to whom the subpoena or other request is directed may produce such documents in
response thereto. The Party to whom the subpoena or other request is directed also may
produce such documents as required to comply with any legal duty or obligation imposed by
the court or other judicial, arbitral, administrative, or legislative body.
13. TERMINATION OF LITIGATION

(a) Continuing Obligations of Protective Order. After termination of this

litigation, the provisions of this Protective Order shall continue to be binding, except with respect
to those documents and information that become a matter of public record.

) Jurisdiction. This Court retains and shall have continuing jurisdiction over
the parties and recipients of the Protected Material for enforcement of the provisions of this
Protective Order following termination of this litigation.

(c) Destruction or Return of Protected Material. Within sixty (60) calendar

days after termination of this litigation with respect to a Producing Party, whether such
termination arises from dismissal with respect to the Producing Party, judgment against the
Producing Party (including exhaustion of all appeals or settlement), or otherwise, any Receiving
Party that has received Protected Material from the terminated Producing Party shall destroy or
return the same to the Producing Party. If the Protected Material is destroyed, the Receiving

Party shall promptly notify the Producing Party of such destruction in writing,
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(d)  Retention of Protected Material. Notwithstanding the provisions of
Paragraph 13(c) above, Outside Counsel for a Receiving Party may retain a copy of any
pleading, transcript (for each deposition, hearing, and trial), discovery responses, and any
exhibits thereto, and attorney work product, regardless of whether it includes or details Protected
Material, except that a Receiving Party’s Outside Counsel shall not retain Protected Material
designated “CONFIDENTIAL — OUTSIDE ATTORNEYS’ EYES ONLY — SOURCE CODE”
or documents or things not filed with the Court discussing or describing Protected Material
designated “CONFIDENTIAL — OUTSIDE ATTORNEYS’ EYES ONLY -~ SOURCE CODE.”
Any Protected Material retained by Outside Counsel pursuant to this provision shall remain
subject to this Order.

14. MISCELLANEOQOUS

(a) Bates Numbering of Documents. All documents and things produced by

any Producing Party shall be numbered using a prefix bearing the Producing Party’s name or an
abbreviation thereof; such as an acronym or the first three letters of its name so long as the
abbreviation differs from all other names/abbreviations. The prefix should be used on a
consistent basis and in a manner that makes clear the identity of the Producing Party.

(b) Drafts. Testifying experts shall not be subject to discovery of any draft of
their reports in this case and such draft reports, notes, outlines, or any other writings leading up
to an issued report(s) in this litigation are exempt from discovery. In addition, all
communications between counsel for a party and that party’s testifying expert, and all materials
generated by a testifying expert with respect to that person’s work, are exempt from discovery

unless they relate to the expert’s compensation or identify facts, data or assumptions relied upon
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by the expert in forming any opinions in this litigation and such information is not already
disclosed in the expert’s report.

(c) Privilege Log. No party shall be required to identify on their respective
privilege log any document or communication dated on or after the filing of the lawsuit, which
absent this provision, the party would have been obligated to so identify on said privilege log.
The parties shall exchange their respective privilege document logs at a time to be agreed upon
by the parties following the production of documents.

(d)  Right to Further Relief. Nothing in this Order abridges the right of any

person to seek modification of this Protective Order by the Court in the future, to seek access to a
Producing Party’s Protected Material, or to apply to the Court at any time for additional
protection. By stipulating to this Protective Order, the Parties do not waive the right to argue
that certain material may require additional or different confidentiality protections than those set
forth herein. Furthermore, without application to this Court, any Party may enter into a written
agreement releasing another Party from one or more requirements of this Protective Order as to
Protected Material produced by the releasing Producing Party, even if the conduct subject to the
release would otherwise violate the terms herein. |

(e) Successors. This Protective Order shall be binding upon the Parties
hereto, their attorneys, and their successors, executors, personal representatives, administrators,
heirs, legal representatives, assigns, subsidiaries, divisions, employees, agents, retained
consultants and experts, and any persons or organizations over which they have direct control.

® Copyrights, Documents or other things produced in this litigation,

regardless of their designation, are subject to any applicable copyrights held by the Producing

Party.
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(8) Right to Assert Other Objections. By stipulating to the entry of this

Protective Order, no Party waives any right it otherwise would have to object to disclosing or
producing any information or item. Similarly, no Party waives any right to object on any ground
to the use in evidence of any of the material covered by this Protective Order. The Parties’
agreement to this Protective Order shall not constitute a waiver of the right of any Party to claim
in this action or otherwise that any Discovery Material, or any portion thereof, is privileged or
otherwise non-discoverable, or is not admissible in evidence in this action or any other
proceeding.

(h) Burdens of Proof. Nothing in this Protective Order shall be construed to

change the burdens of proof or legal standards applicable in disputes regarding whether
particular Discovery Material is confidential, which level of confidentiality is appropriate,
whether disclosure should be restricted, and if so, what restrictions should apply.

@) Modification by Court. This Order is subject to further court order based

upon public policy or other considerations, and the Court may modify this Order sua sponte in

the interests of justice, or upon motion of a Party for good cause shown.

() Other Proceedings. By entering this order and limiting the disclosure of
information in this case, the Court does not intend to preclude another court from finding that
information may be relevant and subject to disclosure in another case. Any person or party
subject to this order who becomes subject to a motion to disclose another party’s information
designated as confidential pursuant to this order shall promptly notify that party of the motion so
that the party may have an opportunity to appear and be heard on whether that information should

be disclosed.
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Dated: March 30, 2012

By

/s/ Arthur G. Connolly, 111

Arthur G. Connolly, III (I.D. #2667)
Connolly, Bove, Lodge & Hutz

The Nemours Building

1007 North Orange Street
Wilmington, DE 19899
(302)658-9141
aconnollylll@cblh.com

Attorney for Intervenor-Plaintiffs

By: /s/ Kenneth L. Dorsney
Kenneth L. Dorsney (I.D. #3726)
Richard K. Herrmann (I1.D. #405)
Mary B. Matterer (I.D. #2696)
MORRIS JAMES LLP
500 Delaware Avenue, Suite 1500
Wilmington, DE 19801
(302) 888-6800
kdorsney@morrisjames.com
Attorneys for Defendant GeoTag Inc.

3L St
SO ORDERED this )~ day of ,2012.
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Hon. Richard G. Andrews
United States District Court Judge




CdSasz 101dvedOBU2/BHRSR SPodmcent it 4688 04080/ PaGe 3P afhdBPal8DRAadHEl D0#:
8051

EXHIBIT A

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

MICROSOFT CORPORATION and GOOGLE
INC,,

Plaintiffs,

T VS.- Case No. 1:11-¢cv-00175-RGA

GEOTAG, INC,,

Defendant.

AGREEMENT TO BE BOUND BY PROTECTIVE ORDER
I certify that I have read the Protective Order for the above-styled case. 1 fully
understand the terms of the Order. I acknowledge that I am bound by the terms of the Order, and
I agree to comply with those terms. 1 consent to the personal jurisdiction and venue of the
United States District Court, District of Delaware, for any proceedings involving the

enforcement of the Order.

(Signature)

(Name)

(Affiliation)




