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 IN THE UNITED STATES DISTRICT COURT 
 FOR THE WESTERN DISTRICT OF TEXAS 
 AUSTIN DIVISION 
 
   DEFENSE DISTRIBUTED and     §      Case No. 15-CV-372 
   SECOND AMENDMENT FOUNDATION, INC., § 
        §      
   Plaintiffs,    § 
        § 
              v.     § 
        § 
   U.S. DEPARTMENT OF STATE, et al.,    § 
           § 
                            Defendants.    § 
_______________________________________________  § 
 
 
 DECLARATION OF CODY WILSON 
 
 I, Cody Wilson, declare: 
 
 1. I am a citizen of the United States and a resident of Texas. 

 2. I co-founded and now lead Defense Distributed, a Texas non-profit corporation. 

Defense Distributed is organized and operated for the purpose of defending the civil liberty of 

popular access to arms guaranteed by the United States Constitution through facilitating global 

access to, and the collaborative production of, information and knowledge related to the 3D 

printing of arms; and to publish and distribute, at no cost to the public, such information and 

knowledge on the Internet in promotion of the public interest.  

 3. Beginning in 2012, Defense Distributed privately generated, and posted on the 

Internet for free access by the public, technical information about various gun-related items, 

including a trigger guard, grips, two receivers, a magazine for AR-15 rifles, and a handgun 

named “The Liberator” (the “Published Files”). At the time it did so, there were no publicly 

known DDTC enforcement actions for the posting of files on the Internet. 
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 4. The Published Files were downloaded hundreds of thousands times. The Liberator 

files in particular generated national media attention, with coverage in Forbes, CNN, NBC News, 

the Wall Street Journal, and even an episode of The Colbert Report. 

 5. In May 2013, Defense Distributed received a letter dated May 8, 2013, from 

Glenn Smith, Chief of Defendant DDTC’s Enforcement Division. The letter warned: 

DTCC/END is conducting a review of technical data made publicly available by Defense 
Distributed through its 3D printing website, DEFCAD.org, the majority of which appear 
to be related to items in Category I of the USML. Defense Distributed may have released 
ITAR-controlled technical data without the required prior authorization from the 
Directorate of Defense Trade Controls (DDTC), a violation of the ITAR . . . all such data 
should be removed from public access immediately. 

 
 Exhibit 1 is a true and correct copy of that letter. 

 6. At the time it posted the Published Files, Defense Distributed did not know that 

the government would demand to pre-approve its speech. Defense Distributed believed, and 

continues to believe, that the United States Constitution guarantees a right to share truthful 

speech—especially speech concerning fundamental constitutional rights—in open forums. 

Nevertheless, for fear of criminal and civil enforcement, Defense Distributed promptly complied 

with Defendants’ demands and removed all of the Published Files from its servers.  

 7. Defendants’ letter further directed Defense Distributed to submit the Published 

Files to DDTC for review using the “commodity jurisdiction” procedure. Defense Distributed 

complied with Defendants’ request and filed ten (10) commodity jurisdiction requests covering 

the Published Files on June 21, 2013. Exhibit 13 is a true and correct copy of those requests 

(without attachments). Nearly two years later, Defendants have still not responded to the 

requests. 
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 8. On September 25, 2014, Defense Distributed requested DOPSR’s prepublication 

approval for public release of files containing technical information on a milling machine, named 

the “Ghost Gunner,” that can be used to manufacture a variety of items, including gun parts (the 

“Ghost Gunner Files”).1 Exhibit 14 is a true and correct copy of that request (without 

attachments). On October 1, 2014, DOPSR informed Defense Distributed this request for review 

was refused because DOPSR was unsure whether the Ghost Gunner was subject to ITAR. 

DOPSR further recommended that Defense Distributed submit another commodity jurisdiction 

request to the Defendants. Exhibit 15 is a true and correct copy of DOPSR’s October 1, 2014 

correspondence to Defense Distributed. 

 9.  Defense Distributed submitted another commodity jurisdiction request for the 

Ghost Gunner to Defendants on January 2, 2015. Exhibit 16 is a true and correct copy of that 

request (without attachments). On April 15, 2015, Defendant DDTC determined that the Ghost 

Gunner machine, user manual, and operating software are not subject to ITAR, but that 

“software, data files, project files, coding, and models for producing a defense article, to include 

80% AR-15 lower receivers, are subject to the jurisdiction of the Department of State in 

accordance with [ITAR].” Exhibit 17 is a true and correct copy of DOPSR’s April 15, 2015 

correspondence to Defense Distributed. 

 10. Since September 2, 2014, Defense Distributed has made multiple requests to 

DOPSR for prepublication review of certain computer-aided design (“CAD”) files. Exhibits 18 

through 21 are true and correct copies of these requests (without attachments). On December 31, 

                                                
1Any milling machine can be modified to mill components that are unlawful to 

manufacture, just as any saw that may be purchased at a hardware store can be used to 
unlawfully shorten a shotgun. However, Ghost Gunner does not ship with the jigs and code to 
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2014, nearly four months after the first such review request, DOPSR sent Defense Distributed 

two letters dated December 22, 2014, stating its refusal to review the CAD files. The letters 

directed Defense Distributed to the DDTC Compliance and Enforcement Division for further 

questions on public release of the CAD files. Exhibit 22 is a true and correct copy of DOPSR’s 

December 31, 2014 correspondence to Defense Distributed.  

 11. However, because this is not the DDTC division responsible for issuing licenses 

or other DDTC authorizations, on January 5, 2015, Defense Distributed requested Defendants’ 

guidance on how to obtain authorization from DDTC Compliance for release of the CAD files. 

Exhibit 23 is a true and correct copy of that request (without attachments). To date, Defendants 

have not responded to Defense Distributed’s request for guidance. 

 12. Defense Distributed appears to be the ITAR prior restraint scheme’s only target. 

Other websites containing similar firearm-related parts, such as GrabCAD.com, Weaponeer.com, 

Thingiverse.com, Ak-builder.com, AR15.com, Scribd.com, CNCguns.com, we are apparently 

unimpeded. 

 13. Defense Distributed has and will continue to create and possess other files that 

contain technical information, to include design drawings, rendered images, written 

manufacturing instructions, and other technical information that Defense Distributed intends to 

post to open forums on the Internet. Many of these files are described in the USML.  

 14. But for Defendants’ impositions upon the distribution of the Published Files, 

Ghost Gunner Files, CAD Files, and Defense Distributed’s other files (collectively, the “Subject 

Files”), Defense Distributed would freely distribute the Subject Files and other files relating to 

                                                
manufacture machine guns, and Defense Distributed has no intention of offering such items for 
sale. 
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United States Department of State 

Bureau of Political-Militmy Affairs 
Office of Defense Trade Controls Compliance 
Washington, D.C. 20522-0ll2 

In reply refer to 
MAY CIS 2013 

Mr. Cody Wilson 

Dear Mr. Wilson: 

The Department of State, Bureau of Political Military Affairs, Office of Defense 
Trade Controls Compliance, Enforcement Division (DTCC/END) is responsible for 
compliance with and civil enforcement of the Arms Export Control Act (22 U.S.C. 
2778) (AECA) and the AECA's implementing regulations, the International Traffic in 
Arms Regulations (22 C.F.R. Parts 120-130) (ITAR). The AECA and the ITAR impose 
certain requirements and restrictions on the transfer of, and access to, controlled defense 
articles and related technical data designated by the United States Munitions List 
(USML) (22 C.F.R. Part 121). 

DTCC/END is conducting a review of technical data made publicly available by 
Defense Distributed through its 3D printing website, DEFCAD.org, the majority of 
which appear to be related to items in Category I of the USML Defense Distributed 
may have released ITAR-controllcd technical data without the required prior 
authorization from the Directorate of Defense Trade Controls (DDTC), a violation of 
theiTAR. 

Technical data regulated under the ITAR refers to information required for the 
design, development, production, manufacture, assembly, operation, repair, testing, 
maintenance or modification of defense articles, including information in the form of 
blueprints, drawings, photographs, plans, instructions or documentation. For a complete 
definition of technical data, see § 120.10 of the IT AR. Pursuant to § 127.1 of the IT AR, 
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it is unlawful to export any defense article or technical data for which a license or 
written approval is required without first obtaining the required authorization from the 
DDTC. Please note that disclosing (including oral or visual disclosure) or transferring 
technical data to a foreign person, whether in the United States or abroad, is considered 
an export under§ 120.17 of the ITAR. 

The Department believes Defense Distributed may not have established the 
proper jurisdiction of the subject technical data. To resolve this matter officially, we 
request that Defense Distributed submit Commodity Jurisdiction (CJ) determination 
requests for the following selection of data files available on DEFCAD.org, and any 
other technical data for which Defense Distributed is unable to determine proper 
jurisdiction: 

l. Defense Distributed Liberator pistol 
2. .22 electric 
3. 125mm BK-14M high-explosive anti-tank warhead 
4. 5.56/.223 muzzle brake 
5. Springfield XD-40 tactical slide assembly 
6. Sound Moderator- slip on 
7. "The Dirty Diane" 1/2-28 to 3/4-16 STP S3600 oil filter silencer adapter 
8. 12 gauge to .22 CB sub-caliber insert 
9. Voltlock electronic black powder system 
10. VZ-58 front sight. 

DTCC!END requests that Defense Distributed submit its CJ requests within three 
weeks of receipt of this letter and notify this office of the final CJ determinations. All 
CJ requests must be submitted electronically through an online application using the 
DS-4076 Commodity Jurisdiction Request Form. The form, guidance for submitting CJ 
requests, and other relevant information such as a copy of the IT AR can be found on 
DDTC's website at http:!/www.pmddtc.state.gov. 

Until the Department provides Defense Distributed with final CJ determinations, 
Defense Disttibuted should treat the above technical data as ITAR-controlled. This 
means that all such data should be removed from public access immediately. Defense 
Distributed should also review the remainder of the data made public on its website to 
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determine whether any additional data may be similarly controlled and proceed 
according to IT AR requirements. 

Additionally, DTCC/END requests information about the procedures Defense 
Distributed follows to determine the classification of its technical data, to include the 
aforementioned technical data files. We ask that you provide your procedures for 

,. determining proper jurisdiction of technical data within 30 days of the date of this letter 
Ms. Bridget Van Buren, Compliance Specialist, Enforcement Division, at the address 

below: 

Office of Defense Trade Controls Compliance 

We appreciate your full cooperation in this matter. Please note our reference 
number in any future correspondence. 

Sincerely, . 

Glenn E. Smith 
Chief, Enforcement Division 
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Vol.  29 ,  No.  31 August 3 ,  2009

NSC Issues Guidance to Speed Commodity Jurisdict ion Decisions

President Obama’s national security adviser, General Jim Jones, has issued new guidance aimed
at shortening the deadline for State to issue Commodity Jurisdiction (CJ) decisions and creating
an interagency process for resolving differences over CJ rulings.  “There is now a new set of
CJ procedural guidelines in place that General Jones signed about a month ago that compress
the timelines” for CJ decisions, Bureau of Industry and Security (BIS) Acting Assistant Secre-
tary Matthew Borman said July 28.  “There is a regular weekly meeting between the agencies at
a fairly senior level to look at CJs when there is still disagreement among the agencies,” he
told the BIS Sensors and Instrumentation Technical Advisory Committee (SITAC).

The new guidance was issued June 18 to State’s Directorate of Defense Trade
Controls (DDTC), Defense’s Defense Technology Security Administration (DTSA)
and BIS.  It implements one of the export control reforms President Bush initiated
in a National Security Policy Directive (NSPD) in January 2008.  It replaces CJ
guidance last updated in 1996.

The new procedures cut the deadline for completing a CJ application to 60 days from 90 days. 
After the application is received by DDTC and sent out to the other agencies for review and
comment, BIS and DTSA must give their responses in 20 days.   If there is disagreement among
the agencies, a meeting of officials from the three agencies will be held within 30 days.  Offi-
cials at this meeting will be at the office director or deputy assistant secretary (DAS) level.
After DDTC takes this advice, it will issue a preliminary decision.  If there is still disagree-
ment, the case will be escalated to a meeting of officials at the assistant secretary level.  This
Interagency Policy Committee (IPC) will be chaired by an official from the White House
National Security Council.   The final determination will still be up to DDTC.

So far, there have been two weekly meetings of DAS-level officials.  The first meeting of the
IPC is scheduled for the week of Aug. 3.  At the first DAS-level meeting, five pending CJs
were considered and 12 were reviewed at the second.  In addition to new incoming applications,
the process is also working on the backlog of older pending cases.  DDTC is expected to roll
out the new procedures publicly, along with a new CJ application form, in August.

U.S. -China Talks Stress Close Economic Ties

That the U.S. and China are locked in an economic bear hug from which neither can let go was
underscored by two days of bilateral talks July 27-28 of the newly renamed Strategic and 

App. 17

Case 1:15-cv-00372-RP   Document 8-1   Filed 05/11/15   Page 19 of 92



Page 2                     Washington Tarif f  & Trade Letter          August 3 ,  2009

Economic Dialogue (S&ED) in Washington.  From the opening ceremony, at which President
Obama spoke, until the closing press conference, neither side wanted to upset the balance that
links U.S. dependence on the Chinese buying U.S. Treasurys and China’s need for the U.S.
market for its exports.  U.S. Trade Representative (USTR) Ron Kirk sat in on the economic
talks chaired by Treasury Secretary Timothy Geithner, and several trade topics, including the
pending Section 421 case on tires, were mentioned briefly along with a laundry list of issues. 
The main forum for trade issues, however, will be the next meeting of the Joint Commission on
Commerce and Trade (JCCT) that Kirk co-chairs with Commerce Secretary Gary Locke and
their Chinese counterparts.  That meeting is tentatively planned for October in China.

Missing from the public statements of Secretary of State Hillary Clinton and
Geithner, who co-led the U.S. side of the talks, was any public mention of last
year’s hot-button issue, the undervaluation of the Chinese currency.  Although the
topic reportedly was discussed in their closed-door meetings, the lack of public
comment on the subject reflects reduced political interest in the exchange-rate
issue in Congress and the greater need to assure the Chinese that their investment
in U.S. bonds won’t lose its value.   

Instead of debating exchange rates, Chinese and American officials, including Obama, stressed
the need for a more balanced economic relationship in which Americans save more and buy less
and the Chinese expand domestic consumption and rely less on export-driven growth.  “I think
the most important thing we achieved today was to agree on this broad framework for policies
and reform, both China and the United States, to help lay the foundation for a more sustainable,
more balanced global recovery,” Geithner told reporters July 28.  “As part of that – again, this
is the critical thing – that as we move to raise private savings in the United States, as we move
to bring down our fiscal deficit in the future, as we move to put in place a more stable, more
resilient financial system in the United States, we need to see actions in China and in other
countries to shift the source of growth more to domestic demand,” he said.

Chinese Vice Premier Wang Qishan said the two sides stressed the importance of taking strong
measures to increase economic cooperation and trade.  “The U.S. side pledged to facilitate
exports of high-technology products from the United States to China,” he reported.  “The U.S.
side is willing to step up cooperation with the Chinese side to work toward recognition of
China’s market economy status in an expeditious manner.  The two sides will work together to
support increasing investment in infrastructure, continue to advance negotiations on bilateral
investment agreement, and enhance cooperation in trade finance,” he added. 
.

Obama Off icials Faces Tough Choices on Model BIT

A July 29 public hearing on potential changes to the current model Bilateral Investment Treaty
(BIT) the U.S. uses in investment treaties and free trade agreements sounded a lot like Goldi-
locks and the Three Bears.  Some speakers said the current model BIT is too strong; some said
it was too weak; and some said it was just right.  Senior Obama administration officials will
need to balance the demands from progressives for changes in the model to allow more excep-
tions from investment protections for environmental, natural resources and public interest
concerns against business community calls for greater assurances that foreign investors will get
fair and equitable treatment in BIT-signing countries.  A review of the model BIT is being con-
ducted by State and the USTR’s office, with a decision on any changes expected this fall.

Sharply different views about foreign investment were seen in statements by Todd Tucker of
Public Citizen’s Global Trade Watch and Stephen Canner of the U.S. Council for International
Business (USCIB).  “The public is asking: as our domestic infrastructure is literally collapsing
under our feet, why is the U.S. government promoting policies which incentivize investment
abroad rather than directing it to crucial needs here at home?” Tucker testified.  “BITs serve
[countries] well by serving as an advertisement that the country is a good place to do busi-
ness,” Canner said.  Critics of the BITs and foreign investment see the rules as giving undue
advantages to foreign predatory investors and hurting the public interest, the environment and App. 18
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domestic workers.   The international business community contends the treaties protect legiti-
mate investment from politically motivated governments and corrupt foreign courts.  The
structure of the model BIT is taking on more importance as the U.S. prepares to enter BIT
negotiations with China, Russia India, Brazil and Vietnam. 

Rep. Kevin Brady (R-Texas) was in the “don’t-touch-current-model” camp.  “Now
is not the time to weaken protection for U.S. companies abroad,” he told the hear-
ing.  “It would be unwise to alter the current model treaty,” he said.  The 2004
model BIT “addressed most, if not all, of the criticism to be heard today,” Brady
argued.  Faced with potential changes to the model that might weaken investment
protections, the business community might end up supporting this view.

Tucker quoted presidential candidate Barack Obama’s support for amending NAFTA and BITs
to assure protection for labor and environmental rights and “to make clear that fair laws and
regulations written to protect citizens in any of the three countries cannot be overridden simply
at the request of foreign investors.”  Among the changes Tucker advocated is new language in
the model BIT to say “a Party shall not be prevented from adopting or maintaining measures
relating to financial services it employs for prudential reasons, including for the protection of
investors, depositors, policy holders, or persons to whom a fiduciary duty is owed by a
financial services supplier, or to ensure the integrity and stability of the financial system.”

Sarah Anderson of the Institute for Policy Studies recommended amending the model to include
an exception that would allow governments to impose capital controls during an economic
crisis.  William Warren of the Forum for Democracy and Trade, whose members include state
and local governments officials, said BITs should not impede the sovereign rights of govern-
ments.  In particular, the model should shun ideological proposals based on “very radical
property rights” protections.  USCIB’s Canner recommended strengthening BITs to assure the
free transfer of capital in and out of countries.  Capital controls just “cover up bad government
policies,” he argued.

Business community support for strengthening BIT protections was offered by Calman Cohen,
president of the Emergency Committee for American Trade, a trade group representing many
multinational firms.  “The Model BIT should be revised to strengthen the provisions on fair and
equitable treatment, full protection and security and compensation for expropriation by requir-
ing such treatment without linking it to customary international law,” he testified.   The linkage
to customary international law, which was added in 2004, provides a minimal level of protec-
tion, lower than provided under U.S. law and the BITs of most other capital exporting nations,
he explained.  A second change should modify the fair and equitable treatment standard to
clarify that both procedural and equity protections are covered by this obligation.  He proposed
adopting the standard in the Administrative Procedure Act which protects against government
action that is “arbitrary, capricious, [or] an abuse of discretion.”

BIS Stays Denial Order After M icei Files Appeal in Court

In two rare and perhaps unprecedented moves, Micei International of Skopje, Macedonia has
filed suit in federal court to block a BIS denial order, and BIS has stayed the order pending the
outcome of the case.  In motions filed May 19 and May 30, Micei asked the D.C. U.S. Circuit
Court to stay the denial order, set aside a default ruling issued against the firm by an admini-
strative law judge (ALJ) and to vacate the BIS denial order based on the ALJ’s decision.  

This may be the first court challenge of the BIS administrative settlement process and an ALJ’s
determination under the Export Administration Regulations (EAR) since the Iran Air case in
1993 (see WTTL, July 5, 1993, page 1).  The suit also is a test of BIS’ authority to use the
International Emergency Economic Powers Act (IEEPA) to impose a denial of exporting privi-
leges.  The BIS stay of its order apparently moots Micei’s plea to the Circuit Court for a stay. 
On May 14, BIS had imposed a $126,000 fine and a five-year denial of exporting privileges on
Micei because it had dealings with Yuri Montgomery, a Macedonian who was the subject ofApp. 19
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an earlier, separate denial order.  Micei had been charged with exporting an array of products,
including boots, shirts and EAR99 items.  BIS based its order on an opinion by ALJ Michael
Devine, who ruled that Micei had defaulted in the ALJ hearing proceedings because it had not
properly responded to a proposed BIS Charging Letter and had not participated in the case.

Micei has hired attorney Clif Burns of Bryan Cave to represent it in its suit.  “In
its June 30 filing with the D.C. Circuit, Micei made a number of assertions and
presented documentary materials that were not part of the Stay Petition it had
filed with BIS,” the agency’s July 24 stay order notes.  “BIS is continuing to
evaluate and investigate questions surrounding the accuracy and foundation of
those assertions, but nonetheless does not wish further delay in addressing and
resolving the merits of Micei’s petition for review,” it adds. “In addition, Micei
has recently hired new U.S.-based counsel and there are some indications that
Micei may be prepared to more meaningfully engage on the issue,” BIS states.

*  *  *  Briefs *  *  *

U ST R : U ST R  Ro n  K irk  tr ied  to  quash  specu la tion  tha t he  might  re tu rn  to  T exas  to  run  fo r  Sena te  sea t
b e ing  va ca te d  b y S en .  K a y B a ile y H utc hinso n  (R -T e xa s) ,  who  ha s sa id  she  w il l  le ave  S ena te  to  run  fo r
go verno r  o f  T exas.   “I  am  ha p p y where  I  am ,”  K irk  to ld  rep o rte rs  Ju ly 31 .   “I  am  no t  go ing  to  re s ign  to
run  fo r  the  se na te  no w  o r  anytim e  in  the  fu ture .  M y life  in  p o li t ic s is  o ve r ,”  he  sa id .

E N V IR O N M E N T A L E X P O R T S: B IS  is  unde r tak ing a ssessmen t o f  comp e ti t iveness  o f  U .S .  env ironmen ta l
p roduc ts  industry,  inc lud ing makers  o f  so la r  panels ,  w ind  tu rb ines and  ba t te r ie s .   S tudy wil l  a lso  loo k  a t
im p ac t  exp o r t  co nt ro ls  have  o n these  firm s.

M A G N E SIA  C A R B O N  B R IC K S: Resco  P ro d uc ts ,  Inc ,  Ju ly 29 ,  fi led  an t idum p ing  and  co unterva i l ing  du ty
co m p la in ts  a t  IT C  and  IT A  aga ins t im p o r ts  o f  m agnes ia  ca rb o n  br icks  from  C hina  and  an tid um p ing
c o m p la in t  aga ins t  im p o r ts  fro m  M e xic o .

E X -IM  B A N K : B ank  Ju ly 16  anno unced  new p rogram  to  buy  bac k  E x-Im guaran teed  m ed ium - and  lo ng-
te rm  exp o rt  loans fro m  banks to  give  banks m o re  l iq u id i ty .   “T he  E x-Im  B ank  'take -ou t ' op t ion  wil l  enab le
b anks to  o ffe r  m uch  m ore  co m p eti tive  f inanc ing  term s to  the ir  b o rro wers  who  wish  to  buy U .S .  exp o rts ,”
sa id  E x-Im Senio r  V ice  P resid en t  Jo hn  A . M cA d am s.  I f  guaran teed  lend er  exerc ises  take-o u t  op tio n ,  E x-
Im  wil l  buy,  and  guaran teed  lend er  w il l  t ransfe r  to  B ank ,  any loans co vered  by take-ou t  op t ion  and  a l l
re la ted  t ransac t ion  do cum ents  in  exchange  fo r  p aym ent  o f  lo an  purchase  p r ice ,  E x-Im  exp la ined .   B ank  wil l
charge  annua l  fee  to  lend er  fo r  th is  op t ion  and  ad d i t io na l  fee  i f  op t ion  is  exe rc ised .  

FC P A : H e lmer ich  &  P ayne  en te red  de fe rred  p rosecution  agreemen t with  Just ice  Ju ly 30  and  agreed  to  pay
$ 1  m il lion  pena l ty  to  se t t le  charges  tha t  i t  v io la ted  FC P A  with p aym ents  o f  b r ib es  to  go vernm ent  o ffic ia ls
in  A rgen t ina  and  V enezue la .   “T he  agreem ent  reco gnizes  H & P ’s vo lun ta ry d isc lo sure  and  tho ro ugh  se lf-
inves tiga t io n  of  the  und er lying  co nd uc t ,  the  co o p era t io n  prov id ed  by  the  co m pany  to  the  D ep ar tm ent ,  and
the  ex tens ive  reme d ia l  e ffo r ts  und er taken  b y the  co mp any ,”  Jus tice  s ta tem ent  sa id .   In  sep ara te  se tt lem ent
with SE C , H & P  agreed  to  pay $3 7 5 ,68 1  in  d isgo rgem ent  o f  p ro f i ts  and  p re - jud gm ent  in te re st .

M O R E  FC P A : Avery D ennison  o f  P asedena ,  Ca l if . ,  has  ente red  se tt lemen ts  w ith  SEC  to  r eso lve  charges
tha t i t  v io la te d  F C P A  in  co nne ctio n  with  i l le ga l p aym e nts  i ts  R e fle c t ive s D iv is io n  o f A ve ry (C h ina )  C o .
L td .  p a id  o r  au tho r iz ed  in  k ic kb a cks ,  s igh tse eing  tr ip s  and  g if ts  to  C h ine se  go ve rnm e nt o ffic ia ls  fro m  2 0 0 2
to  2 0 0 5 .   F irm  agre ed  to  ce ase -a nd -d e sis t  o rd e r  b ar r ing  fu ture  v io la tio ns  o f F C P A  b o o ks  and  re co rd s
requ i rem ents .   In  ad m in is tra t ive  se tt lem ent ,  f i rm agreed  to  d i sgo rge  $2 7 3 ,2 1 3  p lus $4 5 ,2 5 7  in  p re jud gem ent
in te re st .   In  c iv il  ac t ion  in  D .C .  U .S .  D is tr ic t  Co urt  i t  agreed  to  pay $20 0 ,00 0  c iv il  f ine .

P O U L T R Y : W T O  D isp ute -S e tt le m ent B o d y Ju ly 3 1  cre ate d  p a ne l to  he ar  C h ine se  c o m p la in t  aga ins t  U .S .
re str ic t ions  on  imp or ts  o f  pou l try  from  China .  Ch inese  ob jec t  to  p rov is ion  in  2009  O mnibus  Ap propr ia -
t io ns  A ct  which  says  “none  o f the  fund s  m ad e  ava i lab le  in  th is  A ct  m ay  b e  used  to  es tab lish  o r  im p lem ent
a  ru le  a llo w ing  p o ultry  p ro d uc ts  to  b e  im p o r te d  in to  the  U nite d  S ta te s fro m  the  P e o p le 's  R e p ub lic  o f
C hina .”   U .S .  sa id  i t  was  d isapp o in ted  by  C hinese  ac tio n .   “A s  we  have  s ta ted ,  no th ing  in  the  m easure
iden tif ied  by Ch ina  p reven ts  the  re levan t U .S .  autho r i t ie s  from  con tinuing to  work toge the r  to  r each an
o b jec t ive ,  sc ience-based  re sp o nse  to  C hina ’s  req uest  fo r  a  dec la ra t ion  o f  eq u iva lence  with re sp ec t  to
po u ltry  p roduc ts ,”  U .S .  s ta temen t a sse r ted .   “W e  a lso  r ema in  conce rned  with  the  way in  wh ich  C h ina  has
fra m ed  i ts  p ane l re q ue st .   In  p ar t ic ula r ,  we  m ust  p o in t  o ut  aga in  tha t the  re q ue st  ap p e ars  b o th  to  inc lud e
m easures tha t  were  no t  consu lted  upo n  or  d o  no t  ex is t and  to  m ake  c la im s  und er  a  covered  agreem ent
p ursua nt  to  whic h co nsu lta tio ns  we re  ne ithe r  re q ue ste d  no r  he ld ,”  i t  ad d e d .
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September 20, 2002

The Honorable Christopher Shays
Chairman, Subcommittee on National Security,
  Veterans Affairs, and International Relations
Committee on Government Reform
House of Representatives

Dear Mr. Chairman:

The U.S. government controls the export of defense-related items to
minimize the risk such exports may pose to its interests. The U.S. export
control system is primarily divided between two regulatory regimes, one
managed by the Department of State (State) for defense items1 and
another managed by the Department of Commerce (Commerce) for
dual-use items that have both military and commercial applications.
Generally, State’s controls over defense items are more restrictive than
Commerce’s controls over dual-use items. Companies are responsible for
determining which department to use and what requirements apply when
exporting their items, but when in doubt can obtain government assistance
through two different processes. If companies have determined that their
items are Commerce-controlled but are uncertain of export licensing
requirements, they may request a classification from Commerce through
the commodity classification process. Commerce can refer classification
requests to State and the Department of Defense (Defense) to confirm that
the items are Commerce-controlled. However, if companies are unsure of
which department has jurisdiction over their items, they can request a
determination through the commodity jurisdiction process from State,
which consults with Commerce and Defense.

Determining which department has jurisdiction over an item and how that
item is controlled is fundamental to the proper implementation of the
bifurcated U.S. export control system. Yet over the years, the U.S.
government has experienced interagency disagreements over proper
jurisdiction for items, and companies have been uncertain about which
department controls the export of their items. In response to your request,
we assessed how government departments assist companies in

                                                                                                                                   
1 For the purposes of this report, “defense items” refers to defense articles and services as
specified in the Arms Export Control Act.

United States General Accounting Office

Washington, DC 20548
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determining the proper controls for defense-related items, specifically,
(1) how Commerce implements the commodity classification process and
(2) how State implements the commodity jurisdiction process.

In implementing the commodity classification process, Commerce has
improperly classified some State-controlled items as Commerce-controlled
and has not adhered to regulatory time frames for responding to requests.
Improper classifications have occurred because Commerce rarely obtains
input from State and Defense before making decisions. Only 40 out of over
12,000 classification requests were referred by Commerce to State and
Defense during the 4-year period covered by our review, even though at
least 250 nonreferred requests appear to meet Commerce’s referral
criteria. Commerce officials told us the referral criteria are subjective and
may not have been consistently applied. These officials stated they have
sufficient experience to determine which items can be classified as
Commerce-controlled without referring requests to State and Defense,
which could delay the process. However, in several instances, Commerce
improperly provided companies with classifications for State-controlled
items, increasing the risk of such items being inappropriately exported. In
some other instances, Commerce returned classification requests for
State-controlled items to companies without notifying State, thereby
limiting an opportunity for State to ensure that companies comply with
statutory requirements. Commerce is also required by regulation to
complete classification requests within 14 calendar days; however,
Commerce took a median of 39 days to complete requests during our
review period.

State has not adhered to established time frames when implementing the
commodity jurisdiction process and has been unable to issue
determinations for some items due to interagency disputes occurring
outside the process. State exceeded the maximum 95 days established in
guidance for 62 percent of the jurisdiction determinations made during our
review period. Causes for delays included late input from Defense and
Commerce, disagreements over the appropriate jurisdiction for an item,
need for sufficient information to make determinations, and untimely
initial determinations to Defense and Commerce before finalizing an item’s
jurisdiction. Delays in the process can discourage companies from
requesting determinations, as well as affect their ability to compete in
certain markets. Additionally, over 30 commodity jurisdictions for
space-related items were placed on hold when the National Security
Council intervened to resolve a disagreement between Commerce and
State. Pending resolution of this disagreement, companies that requested

Results in Brief
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jurisdiction determinations have exported their space-related items under
different controls.

This report contains recommendations to the Secretaries of Commerce,
State, and Defense to improve the transparency, consistency, and
timeliness of the commodity classification and commodity jurisdiction
processes.  In commenting on a draft of this report, Commerce disagreed
with our findings and conclusions, but it agreed to work with State,
Defense, and companies to implement our recommendations.  State, in its
comments on our draft report, partially concurred with our
recommendations.  Defense concurred with our recommendations.

The U.S. government’s controls on the export of defense-related items are
primarily divided between two departments. Commerce, through its
Bureau of Industry and Security, controls the export of dual-use items
under the authority granted by the Export Administration Act.2

Commerce’s Export Administration Regulations3 establish the Commerce
Control List, which generally contains detailed specifications for dual-use
items. State, through its Office of Defense Trade Controls, regulates
exports of defense items under the authority of the Arms Export Control
Act.4 State’s International Traffic in Arms Regulations5 provide controls
over defense items, which are identified in broad categories on the U.S.
Munitions List. Both departments’ control lists are developed with the
Defense Technology Security Administration, which represents Defense
on export control issues. Defense reviews both State and Commerce
export licenses for national security concerns.

Commerce and State control exports differently in several key areas.
Commerce seeks to balance national security, foreign policy, and
economic interests when considering how to control items and review
export licenses. By contrast, State gives primacy to U.S. national security
and foreign policy interests. In most cases, Commerce’s controls over

                                                                                                                                   
2 50 U.S.C. App. secs. 2401 et seq.  Authority granted by the act terminated on August 20,
2001.  Executive Order 13222 continues the export control regime established under the act
and the Export Administration Regulations.

3 15 C.F.R. secs. 730-774.

4 22 U.S.C. secs. 2751 et seq.

5 22 C.F.R. secs. 120-130.

Background
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dual-use items are less restrictive than State’s controls over defense items.
State requires licenses for exports and re-exports to all destinations with
few exceptions, while many items under Commerce’s jurisdiction do not
require licenses to most destinations. Also, some sanctions and embargoes
only apply to items on the U.S. Munitions List and not to those on the
Commerce Control List. For example, most exports of defense items to
destinations such as China are prohibited under State, while Commerce
can allow the export of many dual-use items to China.

Companies are responsible for determining whether the item they seek to
export is on the Commerce Control List and, therefore, subject to
Commerce’s jurisdiction, or on the U.S. Munitions List and subject to
State’s jurisdiction. Under Commerce regulations, companies may request
a commodity classification when unsure of the requirements for exporting
a Commerce-controlled item.6 After reviewing the characteristics of the
item, Commerce provides an export control classification number from
the Commerce Control List, which indicates the applicable controls and
licensing requirements.7 Under State regulations, companies may request a
commodity jurisdiction determination from State when unsure whether an
item is subject to State or Commerce controls or when requesting that an
item be transferred from State to Commerce jurisdiction.8 State is to
consult with Defense and Commerce to determine the proper jurisdiction
of an item based on several criteria, including its civil applications and
military significance. State is the arbiter in the commodity jurisdiction
process and is the only department that may change the jurisdiction of an
item.

In 1996, the National Security Council issued guidance to improve the
transparency and interagency coordination of the commodity
classification and commodity jurisdiction processes. The Council’s
guidance was prompted by State and Commerce disagreement over
jurisdictional determinations. This guidance also came after Commerce
issued a commodity classification for State-controlled missile technology,
which resulted in harm to U.S. national security when this technology was
improperly transferred to China. The guidance provides referral criteria

                                                                                                                                   
6 15 C.F.R. 748.3.

7 Some items may also be designated “EAR99,” which serves as a general designation for
items that are covered by the Export Administration Regulations but are not specified on
the Commerce Control List.

8 22 C.F.R. 120.4.
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for when Commerce should consult with State and Defense on commodity
classification requests before making a decision. In addition, the guidance
establishes time frames for making commodity jurisdiction determinations
as well as an interagency dispute resolution process.

Commerce rarely referred classification requests to State and Defense,
even though some items appear to meet referral criteria. Commerce
officials said they usually do not obtain input from State and Defense since
they have sufficient experience to properly classify items. As a result of
the limited referrals, Commerce has improperly classified some
State-controlled items as Commerce-controlled. Some of these improper
classifications have been identified through the license application review
process. However, since many items exported under Commerce do not
require licenses to most destinations, the commodity classification
process is sometimes the only opportunity for State and Defense to
become aware of what companies are exporting. Therefore, other
improper classifications may not have been identified.  In addition,
Commerce has not adhered to regulatory time frames for issuing
commodity classifications.

According to the National Security Council guidance, Commerce is to refer
to State and Defense all commodity classification requests for
“items/technologies specifically designed, developed, configured, adapted
and modified for a military application or derived from items/technologies
specifically designed, developed, configured, adapted or modified for a
military application.” State and Defense can then provide input on whether
the items are State-controlled and therefore cannot be classified on the
Commerce list or need to be reviewed through the commodity jurisdiction
process. The guidance also directs Commerce to promptly forward to
State requests from companies asking if an item is under Commerce or
State jurisdiction.

Commerce has referred a limited number of commodity classification
requests to State and Defense. Of the 12,457 commodity classification
requests completed during fiscal years 1998 through 2001, only 40 requests
were referred by Commerce to State and Defense for review.9 Commerce
cited several reasons for referring these cases, including that the items had

                                                                                                                                   
9 Commerce referred another request in fiscal year 2001 that has not been completed.

Commerce
Improperly Classified
Items and Has Not
Adhered to
Regulatory Time
Frames

Commerce Rarely
Referred Classification
Requests That Appear to
Meet Criteria
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military applications or origins, were to be exported to military end-users,
or were under State control. Through the referral process the departments
agreed that 12 of the requests involved items under State jurisdiction,10

9 involved items under Commerce jurisdiction, 18 required additional
review through the commodity jurisdiction process, and 1 was withdrawn
by the company after it was referred. Commerce did not refer the
remaining 12,417 commodity classification requests it completed during
this period. Table 1 shows the number of commodity classifications and
referrals by fiscal year.

Table 1: Commodity Classifications Completed by Commerce and Referred to State
and Defense, Fiscal Years 1998-2001

Fiscal year
Commodity classifications

completed
Commodity classifications

referred
1998 2,721 6
1999 3,004 5
2000 3,411 12
2001 3,321 17
Total 12,457 40

Source: GAO’s analysis of Commerce classification data.

Commerce has based its criteria for referring commodity classification
requests to State and Defense on its interpretation of the National Security
Council guidance. Commerce officials told us that they follow the
guidance to refer classification requests for items specifically designed for
military use. For example, Commerce referred a request involving
software designed to analyze and simulate submarines. However, under
their interpretation of the guidance, Commerce officials do not refer all
requests involving items derived from military technology, only those that
have been recently adapted for civilian use. For example, Commerce
referred a classification request for a military vehicle that was converted
for civilian use in the early 1990s. In addition to the guidance, Commerce
officials stated they refer requests involving items where jurisdiction is
unclear.

In contrast, State and Defense officials said that under their
interpretations of the National Security Council guidance, Commerce
should be referring most, if not all, commodity classification requests to

                                                                                                                                   
10 One of the requests involved multiple items, most of which were determined to be
State-controlled.
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them. For example, Defense officials stated that Commerce should refer
classification requests for all items derived from military technology
regardless of how long ago this occurred. They added that most items on
the Commerce Control List were derived from items designed for the
military. The officials also stated that Commerce should refer all
classification requests involving items with unclear jurisdiction.

Commerce has not consistently applied its referral criteria for
implementing the National Security Council guidance. We identified
253 commodity classification requests that appear to meet Commerce’s
stated criteria for referral but were not referred to State and Defense.

• Commerce returned 123 requests to companies without providing a
classification and informed these companies that State should review the
items through the commodity jurisdiction process. In other instances,
Commerce has referred requests when it needed to confirm which
department has jurisdiction over an item.

• Commerce returned 89 requests to companies without providing a
classification and informed these companies that the items were subject to
State control. By definition, an item that is State-controlled meets the
referral criteria of being specifically designed for a military application.
Also, Commerce has referred other requests to State and Defense for items
it considered to be State-controlled.

• We identified 37 requests involving items that Commerce classified
without referral to State and Defense but that are included in categories
that appear on both State and Commerce control lists. For example,
Commerce provided companies with classifications for two sensitive
missile technology items that we had previously identified as subject to
unclear jurisdiction since they appear on both Commerce and State’s
control lists.11

• We found 4 classifications issued by Commerce where the requests were
not referred to State and Defense, involving items with military
applications, military origins, or unclear jurisdiction—all of which were
reasons Commerce cited when referring other requests. For example, one
request involved night vision technology, which has military origins and
applications and is currently under jurisdictional review by State.

                                                                                                                                   
11 See General Accounting Office, Export Controls: Clarification of Jurisdiction for

Missile Technology Items Needed, GAO-02-120 (Washington, D.C.: Oct. 9, 2001).
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Commerce officials stated that the referral criteria are subjective and have
not always been applied consistently by Commerce officials that review
classification requests. These officials acknowledged that their
implementation of the referral criteria may pose some risk of improperly
classifying a State-controlled item, but the risk is minimal because
Commerce reviewers have sufficient experience with classifying and
licensing items. They also stated that increased referrals would limit their
ability to meet the regulatory requirement to process commodity
classification requests in a timely manner. State and Defense officials told
us that they have the necessary expertise to review classification requests
to ensure proper jurisdiction. Furthermore, only State, with Defense’s
concurrence, has been delegated the statutory authority to determine
which items are under its jurisdiction.

Commerce does not always receive sufficient information from companies
to identify all classification requests that meet referral criteria. Commerce
regulations require companies to provide precise technical specifications
on an item when submitting a commodity classification request. However,
Commerce regulations do not require companies to submit information
that relates to referral criteria such as whether an item’s applications are
predominantly military or civil or whether an item was originally
developed for military use. Commerce officials stated that they do not
need this information to make classification decisions but would need
additional information in some cases to determine whether to refer
requests to State and Defense.

Classification of items without input from State and Defense has resulted
in Commerce improperly classifying some State-controlled items. We
identified several instances in which companies have received
classifications from Commerce for State-controlled items without input
from State and Defense. For example, one company received
classifications for items that can be used to analyze missile flight test data
and subsequently submitted several license applications to Commerce to
export these items. During its review of the license applications, Defense
questioned Commerce’s jurisdiction over the items and the company
agreed to seek licenses from State to export these items in the future. Two
other companies received classifications from Commerce for items
containing night vision technology. However, when these companies
submitted export license applications to Commerce, Defense objected to
Commerce jurisdiction and recommended that the items be licensed
through State. Commerce returned one license application to the company
because the item may be State-controlled and advised the company to

Commerce Has Improperly
Classified State-Controlled
Items and Limited State’s
Exporter Oversight
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seek a commodity jurisdiction determination from State. The item in the
other license application is currently under jurisdictional review by State.

While Defense officials can identify some improper classifications through
the license review process, most Commerce-controlled items do not
require export licenses. Therefore, the referral of commodity classification
requests could provide State and Defense their only opportunity to
become aware of what companies are exporting through Commerce. Of
the total classifications provided to companies during fiscal years 1998
through 2001, about two-thirds involved classifications for items that
generally would not require export licenses to most destinations. A
State-controlled item that is classified as a Commerce item that generally
does not require a license can then be improperly exported without the
appropriate government review. We identified one company that received
a commodity classification for explosive detection devices that would
allow the company to export them to most destinations without
Commerce licenses. Another company that exports the same devices
through State’s licensing process notified State of its competitor’s
activities. This prompted State to issue a commodity jurisdiction
determination that the devices are State-controlled. Until this jurisdiction
determination was issued, the company obtaining licenses from State
experienced a competitive disadvantage because the other company could
meet customer demands more quickly by not obtaining licenses.

By not referring classification requests, Commerce also does not provide
State with an opportunity to ensure that companies comply with State’s
governing export control statute and regulations.  Pursuant to the Arms
Export Control Act,12 State’s regulations require all manufacturers of
defense items to register with State, even if they are not planning to export
their items.13  The U.S. government then uses registration information to
ensure compliance with export control laws. Based on our review of
classification data, we identified several companies that did not register
with State, as required by law, after Commerce advised them that their
items were State-controlled. State officials said that they will determine
what actions are needed to have these companies comply with the
regulations and whether any violations occurred. In addition, a senior
State official told us that Commerce’s limited referrals and improper
classifications may limit State’s ability to have enforcement actions taken

                                                                                                                                   
12 22 U.S.C. sec. 2778(b).

13 22 C.F.R. 122.1.
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against companies for possible export control violations since the
companies have already obtained government direction to export through
the Commerce system.

Commerce has not adhered to regulatory time frames for responding to
commodity classification requests from companies. The Export
Administration Regulations require Commerce to provide companies with
a classification within 14-calendar days.14 However, during fiscal years
1998 through 2001, Commerce completed only 13 percent of the
commodity classifications within 14 days. Commerce took a median of 
39 days to respond to classification requests during this 4-year period. 
Figure 1 shows the median number of days Commerce took to respond
to classification requests by fiscal year.

                                                                                                                                   
14 15 C.F.R. 750.2.

Commerce Has Not Met
Required Commodity
Classification Time Frames
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Figure 1: Median Processing Times for Commodity Classifications, Fiscal Years
1998-2001

Source: GAO’s analysis of Commerce classification data.

Commerce officials stated that delays in responding to classification
requests are due to other priorities, limited staff resources, and companies
not providing required information. Commerce officials, who review
commodity classification requests, assign highest priority to processing
licenses because companies rely on the timely issuance of licenses to meet
customers’ orders. These officials have other duties that delay their review
of classification requests, which include providing information for
enforcement cases. Commerce officials noted that they recently received
additional hiring authority for personnel to review commodity
classification requests and perform other duties, but they have not yet
completed the hiring process. Commerce officials also attributed delays to
companies not providing required technical specifications with their
commodity classification requests, estimating that about 80 percent of
requests require officials to perform additional research. If companies
provided the required information, then Commerce could spend less time

App. 35

Case 1:15-cv-00372-RP   Document 8-1   Filed 05/11/15   Page 37 of 92



Page 12 GAO-02-996  Export Controls

processing each commodity classification request. Commerce officials told
us that they have implemented a new procedure to place requests on hold
while they obtain additional information from companies, thereby
reflecting Commerce’s actual processing time.

The commodity jurisdiction process has exceeded established time frames
and is affected by external disagreements. State has often not adhered to
the 95-day time frame established by the National Security Council for
providing companies with commodity jurisdiction determinations. Factors
that delay determinations have included late input from Defense and
Commerce, disagreements among the departments over the appropriate
jurisdiction for an item, need for sufficient information to make
determinations, and initial determinations to Defense and Commerce not
issued in accordance with guidance. Delays in resolving jurisdiction
requests can discourage a company from using the process and affect its
ability to compete in certain markets. In addition, an interagency
disagreement being resolved outside the commodity jurisdiction process
has affected the resolution of some requests.

According to the National Security Council guidance, all commodity
jurisdiction requests are to be resolved through a State-led process within
a maximum 95-calendar day time frame. During that period, State refers
requests to Commerce and Defense, providing them up to 45 days to
recommend the appropriate jurisdiction for an item.15 State is also to
resolve any disagreements over jurisdiction between the departments and
issue a determination to the company. If the departments disagree on the
appropriate jurisdiction for an item, they can escalate initial jurisdiction
determinations to higher levels within State and ultimately to the
President. Figure 2 shows each step in the commodity jurisdiction process
and the associated time frames for issuing determinations.

                                                                                                                                   
15 The National Security Council guidance indicates that Commerce and Defense should
provide their recommendations within 35 calendar days, but they may request 10 additional
days to submit recommendations for extraordinary cases.

Commodity
Jurisdiction Process
Exceeded Time
Frames and Is
Affected by External
Disagreements

App. 36

Case 1:15-cv-00372-RP   Document 8-1   Filed 05/11/15   Page 38 of 92



Page 13 GAO-02-996  Export Controls

Figure 2: Commodity Jurisdiction Process and Time Frames

Source: Based on National Security Council guidance.
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State has not adhered to the time frames established in guidance for
responding to commodity jurisdiction requests. Of the 802 commodity
jurisdiction determinations made by State between October 1, 1997, and
May 31, 2001, 62 percent took over the maximum 95 days to resolve.16 State
took a median of 118 days to issue a jurisdiction determination, with
25 percent taking twice as long as the established maximum time frame.
Figure 3 shows the total number of determinations and those that took
over 95 days to resolve by fiscal year.

Figure 3: Commodity Jurisdiction Determinations and Timeliness, Fiscal Years
1998-2001

Note: Fiscal year 2001 includes only those cases resolved by May 31, 2001.

Source: GAO’s analysis of State commodity jurisdiction data.

                                                                                                                                   
16 We requested data on jurisdiction determinations made during fiscal years 1998 through
2001. However, State only provided data on determinations made from fiscal year 1998
through May 31, 2001.

Commodity Jurisdiction
Determinations Have Not
Been Timely
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While State consistently referred jurisdiction requests to Defense and
Commerce in a timely manner, State has not adhered to established time
frames for issuing commodity jurisdiction determinations generally due to
four contributing factors. First, for the majority of determinations made
between October 1, 1997, and May 31, 2001, Commerce and Defense did
not provide their recommendations on the appropriate jurisdiction within
45 calendar days. Specifically, Commerce took a median of 81 days while
Defense took 69 days to provide State with their respective
recommendations. State officials explained that they are reluctant to make
jurisdictional determinations without input from the other departments,
particularly since Defense has a statutory role in developing the U.S.
Munitions List. Defense and Commerce officials told us they are
sometimes late because commodity jurisdictions are low priority.
According to these officials, their limited staff resources are primarily
devoted to reviewing export license applications. For example, during our
review period, Defense had one official responsible for administering the
commodity jurisdiction process and coordinating input from technical
experts, but it has recently hired an additional staff person. Additional
time may be needed for the departments to provide their
recommendations in certain cases. For 3 of the 34 commodity jurisdiction
files we reviewed, Defense officials requested additional time to provide
their recommendations, citing either internal disagreements about the
appropriate jurisdiction or the precedent setting nature of the case.

Second, State’s ability to resolve jurisdiction requests has been delayed by
disagreements between the departments over the appropriate jurisdiction
for an item. When Commerce and Defense both provided
recommendations to State, they conflicted 35 percent of the time. In such
cases, State took a median of 51 additional days to issue a determination.
According to State officials, they attempted to reconcile the departments’
positions by discussing the cases with the departments and conducting
further research on the military applications and origins of the item. In one
of the commodity jurisdiction files we reviewed where there was
disagreement between the departments, State indicated that it was
suspending the established time frame because the case was complex.

Third, the issuance of commodity jurisdiction determinations has been
delayed by the need for sufficient information. In some instances, State
officials told us that they have not always found the information and
justifications from Commerce to be sufficient for them to make
determinations. In several of the commodity jurisdiction files we reviewed,
Commerce did not fully address whether the items have predominate civil
applications or performance equivalents to those used in civil applications,
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which are among the criteria State uses when determining jurisdiction.
According to Commerce and State officials, Commerce has recently
improved the quality of input to State. Furthermore, State officials told us
they need to conduct additional research on an item before making a
determination, regardless of the quality of input from Commerce and
Defense.

Fourth, State has not always issued initial determinations in accordance
with the guidance. State is to provide Commerce and Defense with initial
jurisdiction determinations no later than 55 calendar days after receiving a
request, even when those departments have not provided their input. If
Commerce and Defense do not object within 5 days, State’s decision
becomes final. According to Commerce and Defense officials, commodity
jurisdictions become a priority when they receive State’s initial
determinations, so they can provide input before the determinations
become final. A senior State official told us that State would prefer to
receive Commerce and Defense’s input as set out in the guidance before
issuing an initial determination. Our review of commodity jurisdiction files
indicated that most did not contain documentation on initial
determinations. Those files that did contain documentation indicated that
State issued initial determinations more than 75 days after receiving the
request. Additionally, State has not tracked the issuance of initial
determinations in its commodity jurisdiction database.

While the commodity jurisdiction process is used to assist companies,
State’s delays may discourage companies from requesting jurisdiction
determinations. For example, officials from two companies told us that
they are reluctant to request determinations in the future because of
delays they have experienced in the process. Officials with other
companies expressed dissatisfaction with the process because they were
unable to obtain information from State on the status of their pending
requests. Therefore, companies may determine jurisdiction on their own
or seek jurisdiction guidance outside the process.

Delays in the commodity jurisdiction process may also affect a company’s
ability to compete in certain markets. An item is generally subject to
State’s export controls until State determines otherwise. As a result,
pending the resolution of a commodity jurisdiction request, the item is
subject to State’s restrictions and generally requires a license to be
exported. Under current U.S. law, most items subject to State’s jurisdiction
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cannot be licensed for export to China.17 Commerce does not have a
comparable restriction on the export of dual-use items to China. For
example, officials with one company informed us that they were unable to
compete for a significant contract in China while waiting over a year for a
commodity jurisdiction determination. State eventually determined that
the item in question was subject to Commerce’s jurisdiction, which it did
in 36 percent of the cases resolved during our review period. Officials with
other companies also stated that delays in receiving jurisdiction
determinations have affected their ability to compete in certain markets.

Commodity jurisdiction requests for space-related items have remained
unresolved for several years due to an interagency jurisdictional debate
occurring outside the established commodity jurisdiction process. In
March 1999, State and Commerce issued regulations pursuant to a change
in law that transferred commercial satellites and related items from
Commerce’s jurisdiction to State’s jurisdiction.18 Commerce and State
disagreed on what constituted “related items” and whether the law
transferred certain space-related items to State. The National Security
Council initiated an interagency review to resolve the disagreement and
determine jurisdiction over these items. At the direction of the National
Security Council, State placed commodity jurisdiction cases for
space-related items on hold until an interagency agreement could be
reached and implemented. As a result, State officials said they placed
33 commodity jurisdiction cases on hold, most of which have been open
since 1999. In 2001, State and Commerce announced the resolution of the
disagreement, and they are currently developing regulations to specify
control over these items.

While their commodity jurisdiction requests remain on hold, companies
have exported their space-related items through both departments.
Officials with four companies told us that they have been exporting their
space-related items through State. Officials with another company told us,
that based on advice from Commerce, they have been exporting their
space-related items through Commerce. State and Commerce officials
confirmed that companies could export such items through Commerce.

                                                                                                                                   
17 P.L. 101-246, Feb. 16, 1990. Under the statute, licensing of State-controlled items for
export to China is prohibited unless the President reports to Congress that (1) China has
achieved certain political and human rights reforms or (2) it is in the U.S. national interest.

18 P.L. 105-261, Oct. 17, 1998.

Interagency Disagreement
Outside the Process
Affects Resolution of Some
Commodity Jurisdiction
Requests
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However, neither department issued written guidance specifying what
companies with pending commodity jurisdiction requests should do.

While the origins of the jurisdictional disagreement over space-related
items were unique, disagreements between departments over the
jurisdiction of other items could limit State’s ability to make
determinations through the commodity jurisdiction process. For example,
State has placed a jurisdiction request involving night vision technology on
hold until jurisdiction for that technology is decided through the ongoing
review of the U.S. Munitions List.19 State officials said they expect this
review of night vision technology to be difficult and time-consuming to
complete. Defense and Commerce officials also told us that there is
considerable interagency debate on how night vision technology should be
controlled.

The bifurcated U.S. export control system seeks to manage risks by
balancing national security and foreign policy with economic interests.
Commerce has altered this balance by not implementing the commodity
classification process in a manner that considers other stakeholder
interests. While State’s implementation of the commodity jurisdiction
process allows for the consideration of multiple interests, it is slow to
reach decisions and, in some cases, has been affected by larger
interagency disputes occurring outside of the process. Existing guidance
was intended to improve transparency and coordination within these
processes, but problems persist. If the U.S. export control system is to
effectively manage risk, these processes have to balance stakeholder
interests, be transparent to stakeholders, and efficiently reach and
communicate decisions. In the absence of this, the U.S. government faces
the possibility of defense-related items being exported without the proper
level of government review and control to protect national interests. Also,
companies may export similar items under different controls, placing
some companies at a competitive disadvantage or at risk of violating U.S.
export control laws.

                                                                                                                                   
19 State and Defense are reviewing and revising different portions of the U.S. Munitions List
on an annual basis, as part of the Defense Trade Security Initiative, to ensure that coverage
on the list is appropriate. See General Accounting Office, Defense Trade: Analysis of

Support for Recent Initiatives, GAO/NSIAD-00-191 (Washington, D.C.: Aug. 31, 2000).

Conclusions
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To increase transparency to stakeholders and minimize the risk of
Commerce making jurisdictional determinations through the commodity
classification process, we recommend that the Secretary of Commerce
direct the Bureau of Industry and Security to promptly review existing
guidance and develop, with the concurrence of the appropriate entities
within State and Defense, criteria for referring commodity classification
requests to those departments. In developing the criteria, the departments
should agree on a common definition of terms to be contained in the
criteria. Until the departments develop and implement referral criteria, the
risk of Commerce improperly classifying State-controlled items will
continue to exist.

To increase transparency and assist State in enforcing its statutory
requirements, we recommend that the Secretary of Commerce direct the
Bureau of Industry and Security to develop, with the concurrence of
State’s Office of Defense Trade Controls, procedures for referring requests
that are returned to companies because the items are State-controlled or
require a commodity jurisdiction review.

To ensure that Commerce has sufficient information to make timely and
appropriate commodity classifications, we recommend that the Secretary
of Commerce direct the Bureau of Industry and Security to revise
guidance for companies on the information to be provided with
commodity classification requests and consider including a requirement
for information on an item’s origins and applications.

To comply with existing time frames for responding to classification
requests, we recommend that the Secretary of Commerce direct the
Bureau of Industry and Security to assess the amount of resources needed,
then reallocate resources as appropriate.

To improve the timeliness of the commodity jurisdiction process, we
recommend that the Secretaries of State, Commerce, and Defense direct
the respective entities within their departments to assess the amount of
resources needed to make jurisdiction recommendations and
determinations within established time frames, then either reallocate
resources as appropriate or seek changes to the established time frames
that are consistent with available resources. We also recommend that the
Secretary of State direct the Office of Defense Trade Controls to issue
initial determinations in accordance with the guidance.

To improve transparency and consistency of the commodity classification
and jurisdiction processes, we recommend that the Secretaries of State,

Recommendations for
Executive Action
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Commerce, and Defense revise interagency guidance to incorporate any
changes to the referral process and time frames for making decisions.

We received written comments on a draft of this report from Commerce,
State, and Defense, which are reprinted in appendixes I, II, and III,
respectively, along with our detailed evaluation of their comments.
Commerce disagreed with our findings and conclusions, which it believes
are based on erroneous facts and, therefore, are fundamentally flawed.
Specifically, Commerce did not agree with our finding that
253 classification requests, which were not referred, appear to meet
Commerce’s referral criteria and, therefore, should have been referred.
Commerce asserts that it did not improperly classify State-controlled
items. Additionally, Commerce indicated that State and Defense’s position
that most commodity classifications should be referred does not reflect
the National Security Council guidance. However, Commerce agreed to
work with other departments and companies to implement our
recommendations and noted it has allocated resources to ensure the
timely issuance of its classifications and State’s jurisdiction
determinations. In responding to our draft, State partially concurred with
our findings and recommendations. State noted that it has made progress
in reducing the amount of time needed to issue jurisdiction
determinations. Citing improved timeliness and deference to Defense’s
national security views, State did not agree that it needs to implement our
recommendation to issue initial determinations in a timely manner, but it
did agree to enlist greater cooperation from other departments in meeting
established time frames. In its comments, Defense concurred with our
recommendations.

We disagree with Commerce’s characterization of our findings and
conclusions and are confident that our report accurately assesses
Commerce’s implementation of the commodity classification process. As
stated in our report, we identified at least 253 classification requests that
appear to meet the referral criteria. By Commerce’s own admission,
requests involving State-controlled items or those in need of a
jurisdictional review were returned to the companies without referral to
State and Defense, which is not consistent with the referral criteria. In
addition, Commerce inconsistently applied the criteria because in some
instances it referred requests that met the criteria. Our report highlights
the risk of Commerce improperly classifying State-controlled items
through the commodity classification process. We identified several
instances in which Commerce classified State-controlled items, including
explosive detection devices that were determined to be State-controlled
through the commodity jurisdiction process. Commerce’s position

Agency Comments
and Our Evaluation
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regarding the interpretation of the National Security Council guidance by
State and Defense demonstrates that the criteria are subjective and that
the departments have not reached a consensus on which requests should
be referred. While we cannot verify whether State has decreased the
amount of time needed to process jurisdiction requests, we agree that
State should enlist the cooperation of other departments to improve
timeliness. We continue to recommend that State issue initial
determinations in accordance with established guidance because this is a
mechanism to improve timeliness, while still providing Defense and
Commerce with an opportunity to provide input before a final
determination is made.

To assess how Commerce implements the commodity classification
process, we reviewed relevant laws, regulations, and the National Security
Council guidance to identify the criteria for the process and examined how
Commerce implemented the criteria. We discussed the process and the
referral criteria with officials from Commerce’s Bureau of Industry and
Security, State’s Office of Defense Trade Controls, and Defense’s Defense
Technology Security Administration. We reviewed 41 commodity
classification requests Commerce referred to State and Defense during
fiscal years 1998 through 2001 and identified the reasons for referral. We
analyzed commodity classification data for fiscal years 1998 through 2001
and selected 34 cases to review that were not referred to State and
Defense. We compared the characteristics of the items in the 34 cases with
Commerce’s stated referral criteria, as well as items identified as
State-controlled in Defense’s review of Commerce licenses. We reviewed
the data and identified nonreferred requests returned to companies
without classifications because the items either were State-controlled or
needed a commodity jurisdiction review. We then confirmed whether the
companies involved in these cases appeared in State’s registration
database. In addition, we reviewed the classification data to identify the
export control classification numbers provided to companies. We then
compared those classification numbers with classification numbers that
cover items appearing on both the Commerce and State control lists. To
determine Commerce’s timeliness in providing classifications, we analyzed
the time elapsed between the receipt of the classification request and the
issuance of the classification. To assess the reliability of Commerce’s
classification data, we compared information in selected files to the data.
During our analysis, we found some minor inaccuracies with Commerce’s
data, which did not adversely affect its overall reliability.

Scope and
Methodology
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To assess how State implements the commodity jurisdiction process, we
identified the steps in the commodity jurisdiction process as established in
relevant regulations and the National Security Council guidance and
discussed the implementation of the process with officials from the
relevant offices at State, Defense, and Commerce. We requested State’s
data for commodity jurisdiction determinations and open cases during
fiscal years 1998 through 2001. However, State did not provide complete
data for fiscal year 2001. We analyzed the data to determine the time taken
to complete key steps in the process. We reviewed 34 selected commodity
jurisdiction files. We discussed reasons for delays as well as the
interagency disagreement over space-related items with State, Commerce,
and Defense officials. We also reviewed documents related to the history
of the space-related interagency disagreement. To assess the reliability of
State’s commodity jurisdiction data, we compared the information in the
files reviewed to the data and found inconsistencies. However, we
determined that these are the best available data and are sufficiently
reliable for assessing timeliness.

We discussed the commodity classification and jurisdiction processes with
companies. To select companies, we analyzed Commerce and State data to
identify companies that had experience with one or both processes. We
also obtained recommendations from industry associations and others to
develop a list of additional companies that had used these processes. We
then conducted structured interviews with officials from 31 companies,
which included small, medium, and large companies with varying degrees
of experience in using the export control processes.

We conducted our work from May 2001 through September 2002 in
accordance with generally accepted government auditing standards. The
time taken by State, Commerce, and Defense to respond to our requests
for information and data adversely affected the timeliness of our reporting.

We will send copies of this report to the Chairmen and Ranking Minority
Members of the House Committees on Government Reform, on
International Relations, and on Armed Services and Senate Committees on
Governmental Affairs, on Foreign Relations, on Armed Services, and on
Banking, Housing, and Urban Affairs. We will also send copies to the
Secretaries of State, Commerce, and Defense; the Director, Office of
Management and Budget; and the Assistant to the President for National
Security Affairs. In addition, this report will be made available at no
charge on the GAO Web site at http://www.gao.gov.
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If you or your staff have questions concerning this report, please contact
me at (202) 512-4841. Others making key contributions to this report are
listed in appendix IV.

Sincerely yours,

Katherine V. Schinasi
Director, Acquisition and Sourcing Management
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Appendix I: Comments from the Department
of Commerce

Note: GAO comments
supplementing those in
the report text appear at
the end of this appendix.

See comment 1.
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See comment 2.

See comment 1.
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See comment 5.

See comment 4.

See comment 3.
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See comment 9.

See comment 8.

See comment 7.

See comment 6.
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See comment 12.

See comment 11.

See comment 10.
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See comment 15.

See comment 14.

See comment 13.
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See comment 18.

See comment 17.

See comment 16.
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See comment 19.
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The following are GAO’s comments on the Department of Commerce’s
letter dated September 9, 2002.

1. Commerce misrepresented our findings and conclusions because it
incorrectly combined two different findings related to the commodity
classification process by suggesting that we concluded that all 
253 requests resulted in improper classifications. The 253 requests
identified in our report represent cases that appear to meet the
National Security Council or Commerce’s stated referral criteria but
were not referred to State and Defense for interagency review.
Separately, our report discusses several instances in which Commerce
improperly classified State-controlled items. We concluded that not
referring commodity classification requests that appear to meet the
referral criteria increases the risk of improper classification.

As already noted in our report, 212 commodity classification requests
were returned to companies without classifications because
Commerce determined that the items involved were either 
State-controlled or possibly State-controlled. Commerce’s footnote
acknowledges that these requests clearly meet the National Security
Council referral criteria as they involve items “specifically designed,
developed, configured, adapted, or modified for a military application,”
yet Commerce stated that it is not necessary to refer such requests.
However, as stated in our report, we identified instances in which
Commerce referred similar requests to State and Defense. We also
found that by not consistently referring such requests, Commerce does
not provide State with an opportunity to ensure that companies
comply with the Arms Export Control Act. For example, we identified
several companies that did not register with State after Commerce
returned their classification requests and advised them that their items
were State-controlled.

The identification of the remaining 41 classification requests that were
not referred, despite appearing to meet the referral criteria, was based
on our analysis of Commerce’s data. We did not find any duplicates
and were not able to independently verify Commerce’s statement. We,
therefore, have no basis for revising the numbers contained in our
report.

2. Commerce maintains that an item appearing on both control lists does
not necessarily mean that it is unclear which department has
jurisdiction over the item, because Commerce’s control list contains

GAO Comments
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technical control parameters that differentiate jurisdiction. We do not
agree because Commerce’s control list does not always provide such
technical control parameters. For example, the requests we identified
as having unclear jurisdiction were classified in Commerce Control
List categories that either contain technical control parameters
identical to those on the U.S. Munitions List or do not contain specific
parameters to clearly differentiate those items that are 
Commerce-controlled.

3. As discussed in comment 1, these cases were identified as appearing to
meet the referral criteria but were not referred to State and Defense.

4. We disagree that Commerce refers requests as required by the National
Security Council guidance. As noted in our report, Commerce officials
admitted that they inconsistently apply the guidance. Defense and
State officials informed us that under their interpretations of the
guidance, Commerce should be referring most, if not all, commodity
classifications. The guidance does not provide a common definition of
terms to be used when applying the criteria. Commerce officials
informed us that they have never met with Defense or State officials to
define key terms or to agree on a common interpretation of the
guidance. Further, we disagree with Commerce’s assertion that the 
253 commodity classification requests that we identified represent all the
requests that should have been referred. After reviewing a subset of
Commerce data, we found at least 253 requests that appear to meet the
referral criteria, but we did not conclude that this represents all the
requests that should have been referred.

5. As discussed in our report, the departments have different
interpretations of the National Security Council guidance, particularly
as it relates to items derived from military applications. There is no
“traditional” interpretation of the guidance. The example Commerce
provides in its comments does not reflect the complexity or sensitivity
of the types of items, such as night vision devices, which may meet the
referral criteria.

6. The objectives of our report were to assess how Commerce and State,
respectively, implement the commodity classification and commodity
jurisdiction processes, not to assess the implementation of the
National Security Council guidance as it relates to other processes
such as licensing.
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7. We assessed the implementation of the commodity jurisdiction
process and did not evaluate the resulting determinations. In its
implementation of the commodity jurisdiction process, State provides
Commerce and Defense the opportunity to provide input on
jurisdiction determinations and to escalate requests when there is a
disagreement over the appropriate jurisdiction for an item.

8. Our report clearly reflects the nature of commodity classifications and
the fact that they are not licensing determinations. We would note,
however, that of the classifications provided by Commerce during our
review period, about two-thirds involved classifications for items that
generally would not require export licenses to most destinations. As a
result, the classification process may be the only opportunity for State
and Defense to become aware of what companies are exporting. While
Commerce officials may be knowledgeable about the Commerce
Control List, State and Defense officials have the authority and
expertise to determine whether an item is covered by the 
U.S. Munitions List. The National Security Council guidance was issued
to improve interagency coordination and transparency by providing 
State and Defense a role in the commodity classification process.

9. Our analysis of Commerce’s median processing time for commodity
jurisdiction cases is based on data provided by State. The median
processing time, as contained in the report, reflects the amount of time
that lapsed between when State referred the case to Commerce and
when Commerce provided its initial input. Therefore, our calculation
does not need to be revised.

10. See comments 1 and 15.

11. While Commerce notes that State and Defense have roles in reviewing
Commerce’s regulations and license applications, we are not
incorporating this comment because it is not relevant to understanding
the roles of these departments in the commodity classification
process.

12. The technical data that Commerce refers to in its comment involved
State-controlled missile technology that was exported to China based
on an improper Commerce classification. A congressional inquiry
determined that U.S. national security was harmed as a result. This
incident highlights the risk of Commerce making commodity
classification decisions without input from State and Defense. We note
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that Commerce admits that jurisdiction is not always clearly delineated
between Commerce and State regulations.

13. Our report identifies several instances in which Commerce improperly
classified State-controlled items. The one case referred to in
Commerce’s comments involved explosive detection devices that were
classified by Commerce but were later determined to be 
State-controlled through the commodity jurisdiction process. When 
these devices were reviewed through the commodity jurisdiction
process, Commerce provided its recommendation on the appropriate
jurisdiction and chose not to escalate State’s determination that the
items were State-controlled. As we explained to Commerce officials,
we were unable to provide Commerce with documents or other
evidence related to this case due to our policy to protect proprietary
information.

14. As noted in comment 8, the National Security Council guidance
provides a role for State and Defense in the commodity classification
process. Furthermore, Commerce’s comment reflects a disagreement
with State and Defense as to which commodity classification requests
should be referred in accordance with the guidance.

15. In our report, we identified three instances in which jurisdictional
questions were raised during the license application review process.
These license applications involved items for which Commerce had
previously issued commodity classifications, but were identified by
Defense in the license review process as being State-controlled. While
Commerce may not agree with Defense’s position, Commerce does not
have the authority to determine which items are not subject to State’s
jurisdiction. By law, Commerce can only control, and therefore
classify, items that are not controlled by another department. In its
comments, Commerce refers to an interagency memorandum of
understanding regarding which department has jurisdiction over
certain night vision devices. However, there is currently an interagency
disagreement on how the memorandum should be interpreted and, as
mentioned in our report, an interagency debate on how night vision
devices are to be controlled. Commerce also refers to the case
involving the explosive detection devices and suggests that it did not
improperly classify the devices. However, the devices were ultimately
determined to be State-controlled through the commodity jurisdiction
process, as discussed in comment 13. Also, we did not provide
Commerce with the requested information because it was proprietary
information obtained from other sources. While we did not discuss
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these specific cases with Commerce officials to protect the identity of
the companies involved, we did review government documents related
to the cases and discussed the cases with company and other
government officials.

16. Commerce states that when it returns a classification request to a
company indicating that the item is subject to State’s jurisdiction, it
puts the company on notice. However, Commerce’s practice does not
provide State with an opportunity to obtain information on companies
that need to register with State.

17. Our conclusion considers the effects our findings have on the entire
export control system, which consists of separate regulatory regimes
for defense and dual-use items. As noted in comments above, we did
not attempt to identify all commodity classification requests that
appear to meet referral criteria or those that resulted in improper
classifications. The examples contained in the report are illustrative of
weaknesses in Commerce’s implementation of the commodity
classification process. Furthermore, one improper classification can
have serious implications for U.S. national security, as demonstrated
by the release of missile technology to China discussed in the report.
In discussing the impact on industry, Commerce’s comments do not
acknowledge that improper classifications can place companies at a
competitive disadvantage. Specifically, a company may be exporting
through State while its competitor may be exporting the same item
through Commerce, based on an improper classification from
Commerce.

18. The findings contained in our draft report were discussed in detail with
Commerce officials before the draft was provided to Commerce for
official comment. After considering Commerce’s written comments,
we are confident that the report accurately reflects information
provided by Commerce, Defense, State, and company officials during
our review.

19. We have revised our recommendation because Commerce believes
that it cannot change the time frame for responding to commodity
classification requests.
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Appendix II: Comments from the Department
of State

Note: GAO comments
supplementing those in
the report text appear at
the end of this appendix.
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See comment 2.

See comment 1.
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See comment 4.

See comment 3.
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See comment 5.
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The following are GAO’s comments on the Department of State’s letter
dated September 10, 2002.

1. While State consistently referred commodity jurisdiction requests to
Commerce and Defense, we found indications in State’s data that a
limited number of requests were not referred to both departments.
However, we could not confirm with State whether these cases were
not referred because State officials did not provide responses to
questions regarding specific jurisdiction requests.

2. During our review, State officials showed us the information contained
in State’s table 1. However, they did not provide us with the supporting
data that would be needed to verify State’s progress in reducing the
amount of time to process jurisdiction requests. Furthermore, as noted
in the report, State officials did not provide us with complete data for
fiscal year 2001, despite our requests.

3. While we recognize State’s efforts to reduce the amount of time to
process jurisdiction requests, we note that the National Security
Council guidance establishes 95 days as the maximum amount of time
in which escalated cases are to be resolved. According to the guidance,
final jurisdiction determinations should be issued in less than 
65 days after a request is received, unless the case is escalated.

4. The issuance of an initial determination prior to receiving input from
Defense or Commerce still provides Defense and Commerce an
opportunity to express their views on the appropriate jurisdiction for
an item, as those departments can escalate the initial determination if
they disagree. Also, as discussed in the report, the issuance of an initial
determination serves to increase the priority level Defense and
Commerce assign to commodity jurisdiction reviews and is, therefore,
a mechanism for facilitating the timely resolution of jurisdiction
requests. We agree that State should emphasize to the other
departments the importance of receiving timely input.

5. We revised the text to reflect the amount of time taken by State to
refer jurisdiction requests to Defense and Commerce once it received
the requests. Our analysis of State’s data indicates that State took a
median of 5 days to refer a request to Defense and 6 days to refer a
request to Commerce for our review period.

GAO Comments
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Appendix III: Comments from the
Department of Defense

Note: A GAO comment
supplementing those in
the report text appears at
the end of this appendix.
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See comment 1.
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The following is GAO’s comment on the Department of Defense’s letter
dated September 3, 2002.

1. Because Commerce, State, and Defense officials expressed different
interpretations of the National Security Council guidance during our
review, we do not agree that the existing guidance is generally
straightforward.

GAO Comment
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