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  1          (Court convened at 10:00 a.m.)

  2 (Jury in.)

  3 THE COURT:  You may be seated.

  4 Good morning, ladies and gentlemen.

  5 THE JURY:  Good morning, your Honor.

  6 THE COURT:  Let the record reflect that all 

  7 jurors are present in the courtroom.  Does couns el agree?

  8 MR. CIMINO:  Yes, your Honor.

  9 MR. NELSON:  Yes, your Honor.

 10 THE COURT:  All right.  Ladies and gentlemen, we  

 11 are ready to resume with the cross-examination o f 

 12 Dr. Ungar.  We are in a phase for just a few min utes 

 13 where we will be in a session where we are takin g 

 14 proprietary information, so the public has been excluded 

 15 from the courtroom.

 16

 17 ( THE COURTROOM WAS CLOSED TO THE PUBLIC AND THE 

 18 PROPRIETARY EVIDENCE GIVEN BY DR. LYLE UNGAR, PAGES 

 19 1382-1407, WAS PLACED UNDER SEAL BY ORDER OF THE COURT 

 20 AND THE TRANSCRIPT WAS FILED WITH THE COURT UNDER 

 21 SEPARATE COVER.)

 22

 23

 24

 25
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Dr. L. Ungar - Cross

  1 ( THE COURTROOM WAS OPENED TO THE PUBLIC.)

  2 D R.  LYLE UNGAR, re-called as a witness to 

  3 continue nonconfidential testimony, having been 

  4 previously sworn, was examined and testified as follows:

  5 CROSS-EXAMINATION 

  6 BY MR. CIMINO:

  7 Q. You performed an infringement analysis of all the 

  8 claims in this case, correct?

  9 A. I did.

 10 Q. And there are several patents and claims, corr ect?

 11 A. I'm sorry?

 12 Q. There are several patents and claims asserted 

 13 against Google, correct?

 14 A. There are two patents with many claims asserte d 

 15 against Google.  I don't quite know what you mea n by 

 16 several patents.

 17 Q. Two.  Several is two, correct?

 18 A. I used think of several as being three or four , but 

 19 it's two patents.  Let's not quibble over someth ing 

 20 unimportant.

 21 Q. Okay.  And you presented your infringement ana lysis 

 22 in 80 some slides, correct?

 23 A. Something like that.

 24 Q. And you had access in performing your infringe ment 

 25 analysis to all of Google's documents relative t o 
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Dr. L. Ungar - Cross

  1 AdWords?

  2 A. All Google has, I couldn't imagine how many bi ll ions 

  3 of documents, so I'm not quite sure what that me ans.  I 

  4 had access to a large number of documents which have 

  5 been released to you.  I had access, in particul ar, to 

  6 Bartholomew Furrow -- I keep saying his name wro ng -- 

  7 and Mr. Alferness.  So I had access to their exp erts.  I 

  8 didn't actually have -- I couldn't go on to Goog le's 

  9 computers and look at their documents, if that's  the 

 10 question.

 11 Q. You didn't visit Google, did you?

 12 A. I have visited Google.  I did not visit Google  as 

 13 part of this analysis.  I did my speaking with t hem by 

 14 telephone.

 15 Q. Right.  You didn't go analyze the AdWords syst em in 

 16 person?

 17 A. I have used the AdWords system from the outsid e.  I 

 18 didn't go actually on to Google's computers on G oogle's 

 19 site to analyze it, no.

 20 Q. As part of your expert report, you cited a 

 21 significant amount of Google documents, didn't y ou, that 

 22 you considered in part of your report?

 23 A. Yes, I looked at a lot of documents.

 24 Q. And in your several hours of noninfringement 

 25 analysis you didn't cite one internal Google doc ument, 
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Dr. L. Ungar - Cross

  1 did you?

  2 A. I cited the source code.  I based it upon the 

  3 testimony of or my conversations with Furrow and  my 

  4 analysis.  The documents themselves are mostly n ot 

  5 helpful to understand how things work.  It's muc h nicer, 

  6 I think, to say here's the template, look at it.   Here 

  7 are the pieces.

  8 Q. So you chose not to use Google's internal docu ments 

  9 in favor of talking to the witnesses in this cas e?

 10 A. I didn't read from the specifications of the 

 11 documents, if that's the question.  Yeah, I've s pent 

 12 many years teaching computer science and my expe rience 

 13 is that to go through pages of code is the best possible 

 14 way to make people go to sleep.  So even with my  Ph.D. 

 15 computer science students, I don't walk through pages of 

 16 code with them.  It's unbelievably tedious and i t's hard 

 17 to follow.

 18 Q. But Google has documents that explain their sy stem 

 19 in regular lay person terms, don't they?

 20 A. You mean the marketing documents?

 21 Q. Any documents, Dr. Ungar.  

 22 A. Many of the simple marketing documents, readin g them 

 23 to see how the system works, it's like reading t he 

 24 ingredients on a candy bar to see how to make th e 

 25 candy.  It says what goes in, but it doesn't say  how it 
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Dr. L. Ungar - Cross

  1 works.

  2 Q. But there was testimony that those documents a re 

  3 accurate?

  4 A. The ingredients on the candy bar are accurate,  too.  

  5 It stil l doesn't tell you how to make a candy ba r.  It 's 

  6 something different.

  7 Q. Those documents were all created before this c ase 

  8 was filed, weren't they?

  9 A. Which documents?

 10 Q. All the Google documents you are referring to?

 11 A. Yes.

 12 Q. And don't you agree that the best objective ev idence 

 13 are documents that are created before the litiga tion is 

 14 filed?

 15 A. I think that it 's important people understand how 

 16 the system really works, and I think the best wa y to 

 17 explain how something really works is, in fact, to 

 18 describe it in a clear, accurate way.  

 19 So if, for example, the picture that was the 

 20 cube and my colors, I think that's easier to und erstand 

 21 than the source code.  Of course, I looked at th e source 

 22 code.  Of course, I analyzed it, but in terms of  trying 

 23 to explain what's going on, all of these, I won' t read 

 24 the whole piece there in open court now, all of these 

 25 complicated names, it 's important to look at the m.  I 
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Dr. L. Ungar - Cross

  1 analyzed them.  I understand them, but I spent 2 5 years 

  2 doing computer science.  I don't want to force t he jury 

  3 or you to sit through hours and hours of looking  at that 

  4 detailed source code and detailed technical docu ments.  

  5 It's not productive.

  6 Q. So Google's higher level documents describing the 

  7 system, you believe they are untrue; is that rig ht?

  8 A. That's completely false.  I just said that if you 

  9 look at the ingredients on a candy bar, the ingr edients 

 10 can be correct, but it stil l doesn't say how to make the 

 11 candy bar.

 12 Q. So you believe that those documents are useful  for 

 13 explaining how AdWords works; is that right?

 14 A. The marketing documents are useful for a marke ting 

 15 person, someone who is advertising.  You want to  go and 

 16 take and ad out for volleyball net, they are use ful for 

 17 explaining to someone who is using the system ho w to use 

 18 it.  They are not useful for understanding the d etails 

 19 of how odds multipliers and pCTRs work.

 20 Q. The marketing documents you are talking about are 

 21 the ones that educate the advertiser on how the system 

 22 works?

 23 A. Yes, for the purposes of being a good, effecti ve 

 24 advertiser.

 25 Q. And for the purposes of being a good, effectiv e 
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Dr. L. Ungar - Cross

  1 advertiser Google tries to explain to them how t o 

  2 improve their quality of the ad; isn't that righ t?  

  3 A. It does.  It doesn't try to explain to them an  odds 

  4 multiplier or a template.  It tries to explain t o them 

  5 here's the Quality Score on a 1 to 10 scale that  we 

  6 showed advertisers.  Here's what you will see in  your 

  7 feedback.  It 's trying to let them know what the y need 

  8 to be effective advertisers.  They don't need to  know 

  9 whether there's content-based filtering inside t he 

 10 system.  That's not something an advertiser care s about 

 11 or wants to know.

 12 Q. But they do want to know how the system works 

 13 accurately to optimize their quality of the ad; isn't 

 14 that right?

 15 A. I don't think they want to know the details of  how 

 16 the odds multipliers are calculated, how informa tion is 

 17 stored.  They don't care about the distributed d atabase 

 18 under the hood.  

 19 There are lots of important technical issues at 

 20 question, right, whether scanning a network and 

 21 searching for stuff that you are saying they are  going 

 22 in and directly looking something up that goes t here, 

 23 and advertisers really don't care about that.  T hey 

 24 don't want to see it.

 25 Q. That wasn't my question, Dr. Ungar.
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Dr. L. Ungar - Cross

  1 THE COURT:  I think that we have plowed over 

  2 this question enough.  Let's move on to somethin g else 

  3 here.  He's given you similarly the same answer,  I think, 

  4 probably here.  So, let's move on.

  5 BY MR. CIMINO:

  6 Q. Now, Dr. Frieder also relied upon internal Goo gle 

  7 documents, didn't he?

  8 A. He did.

  9 Q. And you didn't cite any of those in your 

 10 noninfringement analysis, did you?

 11 A. In my reports?

 12 Q. No, in your testimony.

 13 A. My testimony.  There are detailed reports that  you 

 14 haven't seen.  I did many, many pages of reports  which 

 15 they have that you haven't seen.  And so I did c ite 

 16 those in my reports.  In my testimony I did not,  no.

 17 Q. In order to understand the system, it's my 

 18 understanding you had a hundred meetings with Go ogle to 

 19 be taught the system to learn AdWords?

 20 A. No.  I'm not sure where you got your understan ding, 

 21 but that's wrong.

 22 Q. Can we pull up 155, 21 to 156, 2?  

 23 MR. PERLSON:  Your Honor, this is not proper 

 24 impeachment.

 25 THE COURT:  Well, let's see where he's going to 
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Dr. L. Ungar - Cross

  1 see whether it 's responsive to the question he j ust 

  2 answered.

  3 BY MR. CIMINO:

  4 Q. At line 19 it says -- you responded:  "I have asked 

  5 many clarifying questions of both Quinn Emanuel lawyers 

  6 and of Google."

  7 Question:  "About how many conversations do you 

  8 think you had about the AdWords system to form y our 

  9 understanding?"  

 10 The answer was:  "To anyone?  Oh, a hundred."  

 11 MR. PERLSON:  Your Honor, may I approach?  

 12 THE COURT:  No, not on this, no, sir.  

 13 But one other thing, Mr. Cimino.  Your question 

 14 was whether he had a hundred meetings.  This tal ks about 

 15 a hundred conversations.

 16 THE WITNESS:  But if I may answer.

 17 THE COURT:  No, don't answer.

 18 THE WITNESS:  Sorry.

 19 THE COURT:  So, have a seat.  Let's just move on  

 20 here.

 21 BY MR. CIMINO:

 22 Q. Only a handful of those conversations were wit h 

 23 Mr. Furrow and Mr. Alferness; isn't that right?

 24 A. Yes.  I had many conversations, but they were not 

 25 mostly with Google engineers.  They were with ma ny 
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Dr. L. Ungar - Cross

  1 people, and I had -- yes, I do say a handful wit h 

  2 Mr. Furrow and Mr. Alferness.

  3 Q. You didn't conduct for your invalidity analysi s a 

  4 prior arts search on your own, did you?

  5 A. I did conduct a prior arts search on my own.  I 

  6 mean, I did -- there was prior art search both d one by 

  7 Quinn Emanuel lawyers as well as done by me pers onally.

  8 Q. The prior art that you presented in Court yest erday 

  9 was provided to you by Google, wasn't it?

 10 A. I'm sorry.  Give me a second.  I'm trying to t hink 

 11 which ones I have discovered independently and w hich 

 12 ones -- I think the ones I presented there had a ll been 

 13 found initially by Google's lawyers.

 14 Q. Can we please pull up PX-228?  

 15 Dr. Ungar, you are familiar with PX-228, 

 16 correct?

 17 A. I don't remember the number.  You will have to  

 18 refresh my memory as to what this is.

 19 Q. Well, you had a slide with a cut-out from this  

 20 document.

 21 A. I'm sorry.  I just don't remember -- these PX 

 22 numbers, I just can't remember them, so you will  have to 

 23 remind me what this is.

 24 Q. Do you have a binder?

 25 A. I do have a binder.
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Dr. L. Ungar - Cross

  1 Q. It should be there under PX-228.

  2 A. They are indexed under tab numbers like 4, 5, 228.  

  3 228, is that it?

  4 Q. Yes.

  5 A. Ah, I have it.  Thank you.

  6 Q. You know what this document is, don't you?

  7 A. This is an Overview of Ads Quality.  I believe  this 

  8 is one of the marketing documents.

  9 Q. Do you believe that this is a marketing docume nt?

 10 A. Let me look at it.  No, this is a Google inter nal 

 11 document for Google engineers.

 12 Q. Yeah.  Yesterday -- can you pull up DDX-2.38.

 13 A. Yes.

 14 Q. Do you see the call out for 228?

 15 A. Yes.

 16 Q. That's the same document as you have located i n your 

 17 binder?

 18 A. Yes.

 19 Q. When you had your testimony about this, you ca lled 

 20 this a marketing document, didn't you?

 21 A. I'm sorry, I must have misspoken.  Targeting i s a 

 22 marketing concept.  Targeting is something that we teach 

 23 in the business school as writing ads to differe nt 

 24 marketing segments.  I'm sorry if I called it a 

 25 marketing document.  It's a marketing concept, 
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Dr. L. Ungar - Cross

  1 targeting.

  2 Q. This document is not talking about the marketi ng 

  3 concept of targeting, is it?

  4 A. I believe it is.

  5 Q. It's talking about finding ads inside of Googl e that 

  6 matched a keyword; isn't that correct?

  7 A. That's the goal of targeting, to find document s that 

  8 are appropriate for different market segments.

  9 Q. And you just testified that this document is a n 

 10 internal document for Google engineers; isn't th at 

 11 right?

 12 A. Yes.

 13 Q. Google engineers would not be using marketing terms; 

 14 isn't that right?

 15 A. That's not correct.  There are a lot of intern al 

 16 Google documents, I mean, Life of a Dollar, Life  of a 

 17 Query, that try and explain to the Google inside  people 

 18 also what's going on in the outside world.  So i t's part 

 19 of the training of new Google engineers.  They a re 

 20 taught not just the technical details of how the ir 

 21 version control systems work and the coding stan dard, 

 22 but they are also taught something about what th e system 

 23 looks like to outside users, both advertisers an d 

 24 searchers.

 25 Q. Can we go back to the real document, PX-228?
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Dr. L. Ungar - Cross

  1 It says here Targeting.  "Targeting means 

  2 finding and displaying ads that best match the u ser's 

  3 query."  Isn't that right?

  4 A. Yeah, that's the same definition that, I belie ve, 

  5 was on the slide that I showed.

  6 Q. Yeah.  And this definition supports Dr. Friede r's 

  7 view that the system looks for ads, and does not  support 

  8 your view; isn't that correct?

  9 A. No, that's wrong.  This is still talking about  what 

 10 it's trying to accomplish.  The goal of showing ads is 

 11 to target them.  You want to show ads to relevan t 

 12 demographic or user segments.  This is not -- th at's a 

 13 different question from how you find it, whether  you 

 14 take a query and search the web, whether you loo k up in 

 15 a database.  That's how it's done.  So there's a  

 16 distinction between what's being done, what the goal 

 17 is -- to target people is the goal -- versus how  it's 

 18 done.  

 19 And in terms of infringement questions, the 

 20 question, I think, is not what's being done, but  how 

 21 it's being done.

 22 Q. The claim requires looking for items; isn't th at 

 23 right?

 24 A. It requires looking for, but again, one needs to be 

 25 precise about the distinction between whether it 's 
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Dr. L. Ungar - Cross

  1 looking for in the sense of scanning a network.  

  2 Remember, I showed the database query where you don't go 

  3 and look for the item.  Try this one, check that  one, 

  4 check that one.  The database query you jump dir ectly to 

  5 it versus the goal.  So in some sloppy sense, su re, it 

  6 looks for it.  It looks it up.  It's not the sam e.  So, 

  7 again, the goal is to find the right ad.  That's  what's 

  8 being accomplished, but that doesn't mean this i s how 

  9 it's being done.

 10 You are fixating on the words rather than what's  

 11 happening, I think.

 12 Q. You would agree with me that you find things t hat 

 13 you look for, isn't that right, in regular Engli sh?

 14 A. In regular English sometimes I find things I l ook 

 15 for, but the question is not about regular Engli sh.  The 

 16 question is very specifically about questions li ke 

 17 looking for, examining items or scanning a netwo rk.  

 18 Regular English is not the question.  In regular  English 

 19 filter means all sorts of things.  It 's a coffee  

 20 filter.  The question is in the context of the p atents 

 21 how is this being used.

 22 Q. So you are ignoring the plain English of Googl e's 

 23 internal document for its engineers in order to show 

 24 noninfringement; is that right?

 25 A. No.  I'm saying that when you see a word like 
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Dr. L. Ungar - Cross

  1 Quality Score or targeting or looking up or find ing, 

  2 whatever that word is, you need to think what do es that 

  3 word mean here?  There are lots of Quality Score s.  

  4 There's lots of looking for.  I want to know how  it 

  5 really works, not whether that word shows up or that 

  6 color shows up somewhere.

  7 Q. Okay.  We will come back to this on the scanni ng the 

  8 network part, Dr. Ungar, but for now I would lik e to 

  9 address your criticism of this document that you  gave 

 10 yesterday.  You said there's just a notion of ta rgeting, 

 11 but it doesn't show where it happens.  Is that c orrect?

 12 A. Yes.  I said that it says the goal is targetin g.  

 13 You are trying to send the right advertisers, ch oose the 

 14 right subsettings, but it doesn't actually ident ify the 

 15 functionality of the product.

 16 Q. Can you pull up page 2, please, and blow up th e 

 17 figures.

 18 You agree that disabling is an actual function, 

 19 correct?

 20 A. Yes.

 21 Q. And you agree that prediction is an actual fun ction?

 22 A. Computing a pCTR is an actual function, yes.

 23 Q. And disabling (round 2) is an actual function of the 

 24 AdWords system?

 25 A. Yes.
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Dr. L. Ungar - Cross

  1 Q. And promotion and ranking and pricing are actu al 

  2 functions of the AdWords system?

  3 A. Again, they are descriptions.  So, pricing is 

  4 describing what's going on.  Again, I want to 

  5 distinguish between -- it's confusing because th ese are 

  6 both a function and how it's done.  Some of them  are the 

  7 goal.  So pricing, I would describe as pricing i s more 

  8 like targeting.  Pricing is trying to set a pric e for 

  9 something.  Again, it 's not saying how that pric ing is 

 10 done.  And similarly with targeting, sure, the g oal of 

 11 this piece is to send the right ads to the right  

 12 people.  That's what it's trying to accomplish.

 13 Q. The goal is to find ads to enter the disabling  

 14 stage; isn't that right?

 15 A. Again, you are using the word "find," and sure , in 

 16 the general sense, it 's finding.  Let's come bac k, if 

 17 you want to talk about the patent, developing ac tual 

 18 claim language.

 19 Q. I'm not using the word "find," Dr. Ungar.  Tha t's 

 20 Google's word; isn't that right?

 21 A. Let's pull up the actual language of the Court 's 

 22 construction and look at it and see whether it a ccuses.  

 23 That's the question.

 24 Q. Dr. Ungar, I'm talking about Google's document .  

 25 They use the word "find," don't they?
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Dr. L. Ungar - Cross

  1 A. They use lots of words.  The question is does it 

  2 match the -- the Court has a specific constructi on of 

  3 scanning.

  4 Q. Okay.  Dr. Ungar, I will move on in the docume nt.  

  5 The words in the document the jury will have for  

  6 themselves.

  7 So you can leave that figure up, please.

  8 So every one of these functions here listed on 

  9 the right you agree is a function except for tar geting, 

 10 the one that doesn't support your case; isn't th at right?

 11 A. No, that's not right.  What I said is these ar e by 

 12 and large -- these are descriptions of what it 's  trying 

 13 to accomplish.  It 's doing targeting, it 's doing  

 14 pricing, it 's doing ranking.  They are not sayin g here's 

 15 how it's done.  

 16 Again, if you want to use the word "finding," I 

 17 want the word "finding" in the context of the Co urt's 

 18 construction, not pulled out as, look, I found t his 

 19 word.

 20 Q. Dr. Ungar, you would also agree that Google's 

 21 document, internal document for its software eng ineers, 

 22 shows that targeting takes place in what used to  be 

 23 called shards but is now the ads database; isn't  that 

 24 right?

 25 A. Yes.
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Dr. L. Ungar - Cross

  1 Q. And you were here for Mr. Furrow's testimony?

  2 A. Yes.

  3 Q. He explained that you do a query rewrite and t hen 

  4 you go to the ads database to pull keywords?

  5 A. That's correct.

  6 Q. That's what's being referred to here as target ing, 

  7 isn't it?

  8 A. I'm not sure.  We would have to go through the  

  9 document.

 10 Q. You are not familiar with the document.  You d idn't 

 11 cite any document in support of your noninfringe ment 

 12 position, did you?

 13 A. I am familiar with the --

 14 MR. PERLSON:  Objection, your Honor.  That's 

 15 asked and answered.

 16 MR. CIMINO:  I will move on, your Honor.  

 17 THE COURT:  All right.  Fine.

 18 BY MR. CIMINO:

 19 Q. Dr. Frieder -- sorry.  Dr. Ungar, you started 

 20 working at the University of Pennsylvania in 198 4?

 21 A. That's correct.

 22 Q. I think you've testified in one of your 

 23 qualifications that you are a professor; is that  

 24 correct?

 25 A. I am.
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  1 Q. A full rank of professor?

  2 A. My official title is associate professor of co mputer 

  3 and information science.

  4 Q. There's a difference between professor and ass ociate 

  5 professor, isn't there?

  6 A. We use professor to refer to assistant, associ ate 

  7 and full professors.  So, those are all professo rs.

  8 Q. Right.  And so you are in the middle rank?

  9 A. I am in the middle rank, yes.

 10 Q. And you have no degree in computer science?

 11 A. I have no degrees in computer science.  As I s aid, I 

 12 studied it for many decades, but I have no degre es in 

 13 computer science.

 14 Q. Nor in computer engineering?

 15 A. Nor computer engineering.

 16 Q. Your degrees are in chemical engineering?

 17 A. They are.

 18 Q. You have never taught classes that were dedica ted 

 19 solely to search engine technology, have you?

 20 A. I covered search engine technology in my artif icial 

 21 intelligence class and my data mining class, but  I 

 22 haven't taught a whole course entirely only on s earch 

 23 engines.  I have taught it combined with other r elated 

 24 topics.

 25 Q. You never taught a course dedicated solely to 

SHARON B. BORDEN, OFFICIAL COURT REPORTER

1425

Case 2:11-cv-00512-RAJ-TEM   Document 762   Filed 10/30/12   Page 22 of 100 PageID# 17233



Dr. L. Ungar - Cross

  1 information retrieval either, have you?

  2 A. I have taught short courses, but I haven't tau ght 

  3 full semester long courses.  Again, I incorporat e that 

  4 into other graduate courses.  

  5 MR. PERLSON:  Your Honor, he was offered as an 

  6 expert in computer science and information retri eval.  

  7 There was no objection, and he was admitted as a n expert 

  8 in that.

  9 THE COURT:  On that issue, the Court would 

 10 certainly sustain the objection.  The Court qual ified him 

 11 in that area and you didn't challenge that quali fication 

 12 as an expert -- 

 13 You may have a seat, Counsel.

 14 -- on the question of whether he was an expert 

 15 in information retrieval.  Otherwise, the Court will 

 16 permit the examination regarding his credentials .  But on 

 17 qualification in the area the Court indicated, I  sustain 

 18 the objection.

 19 MR. CIMINO:  So I can proceed?  I didn't mean to  

 20 waive my cross-examination on his qualifications .

 21 THE COURT:  You are not waiving 

 22 cross-examination, but whether you are going to challenge 

 23 him as an expert --

 24 MR. CIMINO:  I understand.

 25 THE COURT:  -- the Court said he's qualified.  
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  1 The Court sustains the objection on that.  You c an 

  2 certainly ask him about his educational credenti als.

  3 MR. CIMINO:  Yes, your Honor.  That's all I 'm 

  4 doing.

  5 BY MR. CIMINO:

  6 Q. You haven't taught any courses directed solely  at 

  7 databases either, have you?

  8 A. I have not.

  9 Q. One of your noninfringement positions is based  on 

 10 the operation of the database; isn't that correc t?

 11 A. I am quite familiar with how databases work.  I do 

 12 cover database usage in my courses, so every yea r I 

 13 teach hundreds of students how databases work.  I don't 

 14 teach a whole course in it.

 15 Q. And you said you have published several times a year 

 16 and had many publications; is that right?

 17 A. Yes.  I said I think technically I stopped cou nting 

 18 at a hundred.

 19 Q. None of your papers describe search engines, d o 

 20 they?

 21 A. I'm not sure about that.  I 'd have to think ba ck 

 22 through them.

 23 Q. Well, I asked you that same question during yo ur 

 24 deposition, didn't I?

 25 A. I don't remember, but -- without looking throu gh, I 
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  1 don't remember any that describe search engines.

  2 Q. Can you pull up slide 2.6.

  3 On this slide, Dr. Ungar, you went over some of 

  4 your experience with industry?

  5 A. Yes.

  6 Q. It's not complete, is it?

  7 A. Oh, of course, it's not complete.  Again, I do n't 

  8 want to take the time to go through all of the f irms I 

  9 consulted for.

 10 Q. You actually reached out to Google to seek a j ob, 

 11 didn't you?

 12 A. Reached out to Google?  Yes.

 13 Q. You weren't seeking a job from anyone else, on ly 

 14 Google, is that right, at the time?

 15 A. So, when I was looking for a sabbatical, every  seven 

 16 years professors are allowed to go spend time at  

 17 different schools and different institutions, I looked 

 18 around several years ago to think what was the b est 

 19 place to learn more about what was happening in,  well, 

 20 sort of the topics we have been talking about, a nd I did 

 21 approach Google and, in fact, they hired me.  I worked 

 22 there for nine months.  It 's on my resume.

 23 Q. You didn't mention working for Google when you  went 

 24 over your industry experience, did you?

 25 A. I didn't mention that, nor did I mention lots of 
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  1 other jobs that I have done.

  2 Q. But you are not here working for any other com panies 

  3 but Google; is that right?

  4 A. I'm employed here by Google, yes.

  5 Q. And how much are you being paid per hour?

  6 A. $600.

  7 Q. Dr. Ungar, let's talk a little bit about your 

  8 opinion on scanning a network.  

  9 Could we have slide 2.35, please.

 10 This was one of the slides that you used to show  

 11 that the Google AdWords system does not scan a n etwork, 

 12 correct?

 13 A. Yes.  This was in response to one of Dr. Fried er's 

 14 contentions.

 15 Q. This is not a Google document, correct?

 16 A. No.  Again, it describes how the system works and I 

 17 thought it was the clearest way to explain a sys tem and 

 18 how it works.

 19 Q. And part of your explanation was how a databas e 

 20 works, right?

 21 A. Yes, the parts that are relevant to the scanni ng.

 22 Q. But you didn't provide any evidence, besides y our 

 23 opinion, about how a database works, correct?

 24 A. I didn't think it was necessary to bring in a basic 

 25 introductory database textbook.  Is that the que stion?  
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  1 No, I didn't.

  2 Q. Those exist; is that right?

  3 A. Hundreds of them.  I have many on my bookshelf .

  4 Q. So you could have brought evidence to support your 

  5 opinion that a database looks something up rathe r than 

  6 looks for it, if I understand your position?

  7 A. I could have brought a textbook but I didn't w ant to 

  8 bring pages and pages of evidence.  I think this  is, at 

  9 least among computer scientists, well-known and 

 10 uncontested about how a database works, but mayb e it is 

 11 contested by your experts.

 12 Q. Now, scanning a network has a court-defined 

 13 definition; isn't that right?

 14 A. Yes.

 15 Q. It's looking for or examining items; isn't tha t 

 16 right?

 17 A. Well, scanning a network, I think, is looking for or 

 18 examining items in a network, right.

 19 Q. Right.  So scanning means looking for or exami ning 

 20 items?  

 21 A. Yes.

 22 Q. Your view, if I understand it correctly, is th at to 

 23 meet that definition you have to go sequentially  page by 

 24 page in the Internet; is that right?  Is that ho w you 

 25 look for something in your opinion?
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  1 A. That looking for and examining to me says I do n't 

  2 know where something is; I'm looking for it.  I' m 

  3 looking for someone's house.  I go down the stre et 

  4 trying to find it.  I may check the addresses.  Is this 

  5 right?  Is that not right?  Yes, to me looking f or is 

  6 different versus going to someone's house.  I'm not 

  7 looking for my friend's house when I go there.  I'm 

  8 going to it.  So I think looking for a house is 

  9 different from looking for, or examining houses as you 

 10 go is different from going to, and that's, I thi nk, a 

 11 good characterization of that, how databases, th ey go 

 12 to; they don't look for.

 13 Q. So for this part, for this word "looking for" you 

 14 are using regular English to define it, looking for a 

 15 house?

 16 A. No.  What I'm doing is using a very technical 

 17 understanding I have of exactly how databases wo rk, and 

 18 the same way when I talk about the ingredients o n a 

 19 candy bar, I'm trying to explain in easily 

 20 understandable terms.  That's what I do when I t each, 

 21 explain it in easily understandable terms how so mething 

 22 works, rather than referring to detailed technic al 

 23 specifications for how a database works.  They a re 

 24 there, I know them, but I don't think that's a h elpful 

 25 way to explain them.
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  1 Q. So, Dr. Ungar, in your opinion, then, the pate nt 

  2 claims under the Court's definition do not requi re you 

  3 to go sequentially page by page on web pages?

  4 A. I could imagine there would be other ways.  So  

  5 certainly looking page by page would be one way to 

  6 scan.  I'm not arguing that's the only way to sc an.  I 

  7 think that scanning requires looking for and exa mining, 

  8 or it 's a slightly different definition of the o ther 

  9 sense of scanning.  Searching for is the other 

 10 definition, as I recall.  There's two different court 

 11 constructions for scanning.  One definition requ ires 

 12 looking for and examining or the other definitio n, 

 13 searching for.  There are many ways to search fo r, but I 

 14 don't think that AdWords meets any of those.

 15 Q. You are not able to articulate any alternative  way 

 16 to meet the limitation of scanning a network, ot her than 

 17 going sequentially web page by web page, are you , 

 18 sitting here today?

 19 A. I'm not sure that's true, but I'm not sure it' s 

 20 relevant.

 21 Q. Well, what's another way to meet scanning besi des 

 22 looking one by one?

 23 A. How else would I scan a network other than loo king 

 24 one by one?

 25 Q. Yeah.  Do you have an opinion sitting here tod ay of 
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  1 an alternative way to do it, or would you have t o sit 

  2 here today and think of one?

  3 A. I think you probably scan by doing groups, loo king 

  4 at a chunk here, a chunk there.  One way of scan ning a 

  5 network is to go from one page following links t o other 

  6 pages, following links to other pages.  

  7 A different way to search the Internet is to go 

  8 to a page and have a computer type in queries, l ike type 

  9 in Jaguar, type in Mercedes, pull pages out.  Ea ch of 

 10 those involves searching for or looking for and 

 11 examining, pulling out pages.  They don't all 

 12 necessarily march through a database.

 13 So I think, first of all, most of the scanning, 

 14 as I read the patent, is scanning a network like  the 

 15 Internet.  This is scanning a database.  That's a little 

 16 bit different, but apart from that distinction, there 

 17 are multiple ways to scan, but Google doesn't do  it in 

 18 its AdWords system.

 19 Q. You agree that you can look for items in a dat abase, 

 20 don't you?

 21 A. That one can look for items in a database?  I think 

 22 that would be a fine colloquial English thing to  say, 

 23 yes.

 24 Q. That's just regular English; is that right?

 25 A. Yes, regular English.
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  1 Q. And the Court's construction is broader than l ooking 

  2 for.  It also allows for examining items in a ne twork; 

  3 isn't that right?

  4 A. Yes.

  5 Q. And examining doesn't require a sequential 

  6 step-by-step analysis, does it?

  7 A. I just said that it didn't require a step-by-s tep 

  8 analysis.  What I said was that the process of l ooking 

  9 up an item doesn't examine the items.  If you ar e 

 10 looking for something, you try it, you examine i t and 

 11 say, okay, is that the right one or not?  That's  not how 

 12 a database works.

 13 Q. You can, for example, examine something under a 

 14 microscope and know what it is; isn't that right ?

 15 A. You could, but a database doesn't.

 16 Q. You could also look for a word in the dictiona ry, 

 17 isn't that right, without going page by page?  Y ou know 

 18 where the word is, don't you?

 19 A. I think looking for a word in a dictionary is a good 

 20 example.  When I open a dictionary, I don't know  exactly 

 21 where it is.  I have to actually look at a few d ifferent 

 22 places.  Is it on this page?  Is it further?  Is  it 

 23 later?  So looking for the word in a dictionary is a 

 24 good example where I don't go page by page when I'm 

 25 looking for it, duh.  
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  1 If the word is rose, I don't start with the 

  2 A's.  I fl ip two-thirds of the way back and I lo ok at 

  3 the page, I examine it.  Oh, rose isn't here; th is is 

  4 rubber.  It must be earlier.  I flip earlier.  T hat's 

  5 now how the database works.  The database doesn' t have 

  6 to look and say, Oops, I'm not on the rose page and go 

  7 there.  The database jumps directly.

  8 If I was a computer, I would remember exactly 

  9 which page of the dictionary every single word o ccurred 

 10 on, but I'm not a database.  So when I look for a word, 

 11 I have to look at the page, examine it, and this  is a 

 12 great example.  It 's not step by step, but it do es 

 13 require looking for it.  It does require examini ng, 

 14 Oops, that page doesn't have rose on it.  That's  not how 

 15 a database works.

 16 Q. So, Dr. Ungar, it's your opinion that someone 

 17 looking at a dictionary would not know where a w ord was; 

 18 is that right?

 19 A. Most normal people looking at a dictionary wil l not 

 20 know the exact page on which every word is store d; that 

 21 is correct.

 22 Q. Dr. Ungar, the ad keyword database shown here,  

 23 that's a simplification?

 24 A. Yes.

 25 Q. There's 10 million ads, correct?
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  1 A. I'm not sure of the exact number, but that's 

  2 plausible.

  3 Q. Were you here for Mr. Alferness's testimony?

  4 A. I'm not sure I saw all of it.  If he says ther e are 

  5 10 million, I'm certainly not disputing it.

  6 Q. Okay.  There are a lot of ads?

  7 A. There are a lot of ads.

  8 Q. So the scale of the ad keywords database is ve ry 

  9 large, isn't it?

 10 A. Yes.  In fact, it's stored over multiple compu ters, 

 11 as I showed on the slide following this one.

 12 Q. But much more than what's shown in the 

 13 simplification?

 14 A. Yes.  I don't know the exact number, but I wou ld 

 15 guess a hundred to a thousand different -- compu ter is a 

 16 funny word, but they are different boards on a b ig rack.

 17 Q. And the ads after a search query is entered ha s to 

 18 be returned very quickly, less than a second, ri ght?

 19 A. Yes.  That's why it's a distributed database.  

 20 Again, I showed this picture that showed multipl e 

 21 computers.  I showed four or five.  I couldn't p ut 500 

 22 on a picture.  But, in fact, it has to be return ed very 

 23 quickly, and that's why, in fact, it doesn't sea rch for 

 24 and try all the different ones.  It needs to kno w 

 25 exactly, ah, this is stored right here.  It need s to 
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  1 know where to go rather than doing like you did in the 

  2 dictionary, trying, Oops, is that the ad?  No, t hat's 

  3 the wrong page for ad in a computer.  Go to a di fferent 

  4 one.

  5 Q. Dr. Ungar, the system has to find the correct 

  6 candidate ads, process them for rerounds of disa bling 

  7 and run two auctions in less than a second; isn' t that 

  8 right?

  9 A. It needs to retrieve them and process them in less 

 10 than a second, yes.

 11 Q. And it does that by locating them based on key words; 

 12 isn't that right?

 13 A. Part of the process is this database query tha t's, 

 14 in fact, on the slide in front of you that uses a 

 15 keyword to then retrieve -- actually, technicall y, I 

 16 guess it retrieves an ad ID and the creative is stored 

 17 on a different machine, but that's probably more  

 18 detailed than you want.

 19 Q. You have up here AdWords does a database look up.  

 20 It does not scan a network.  

 21 A. Yes.

 22 Q. I want to substitute in the claim language to make 

 23 sure I know exactly what you are referring to he re, so 

 24 we know what the issue is in your opinion.  This  is 

 25 actually the correct way to --
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  1 A. Whoa!  There are three dots in there.  You hav e 

  2 dropped out the detail.  Please put up the whole  claim 

  3 so we can see what's going on.

  4 Q. Well, you should have the Markman in there.  

  5 A. I'd like the jury to see the whole claim, too.

  6 THE COURT:  Don't go backwards and forwards.

  7 THE WITNESS:  I'm sorry.

  8 THE COURT:  Just answer his questions.  

  9 THE WITNESS:  I'm sorry.  It 's just hard when 

 10 there's a missing chunk from it.

 11 MR. PERLSON:  Your Honor, he's missing three 

 12 words from the Court's construction and he has e llipses.  

 13 I think that's what Dr. Unger is referring to.  It's 

 14 misleading.

 15 THE COURT:  You can ask him the question, but if  

 16 you put up the definition, put up the whole defi nition.

 17 MR. CIMINO:  Your Honor, I just dropped off the 

 18 word "examining."

 19 THE COURT:  All right.  We all understand the 

 20 word includes examining, not just look.  You ask ed it in 

 21 part.  Looking for or examining.  We understand that.  

 22 Objection overruled.  Move on.

 23 You can respond to that, Dr. Ungar.

 24 THE WITNESS:  Again, sorry.  Please repeat the 

 25 question again.
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  1 BY MR. CIMINO:

  2 Q. So in your opinion the reason Google does not 

  3 infringe is because it does a database look up.  It does 

  4 not look in a network; isn't that right?

  5 A. The claim construction doesn't say look in a 

  6 network.  I believe it says look for.  That's no t the 

  7 same.  I wish you wouldn't change the words on m e.

  8 Q. Okay.  So your position, then, is there's a 

  9 difference between look up and look for?

 10 A. I do believe that looking for or examining or 

 11 searching requires looking for.  That's differen t from 

 12 looking stuff up, which is a retrieval.  Retriev ing 

 13 something from the database is not the same as l ooking 

 14 for it.  Looking for it implies you don't know e xactly 

 15 where to find it.

 16 Q. Okay.  You agree that the AdWords ad database are 

 17 part of a network, don't you?

 18 A. All computers are part of a network.  I'm not quite 

 19 sure what you are getting at.

 20 Q. I'm asking for confirmation of my question?

 21 A. All right.  Try and ask it again.

 22 Q. The AdWords ads databases are part of the netw ork, 

 23 aren't they?

 24 A. Part of the network, you mean the Internet?  

 25 Q. No, part of the AdWords network.
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  1 A. I'm not even sure what you mean by the AdWords  

  2 network.  Try and be a little more precise.  I'm  trying 

  3 to be helpful, but I'm having trouble understand ing your 

  4 question.

  5 Q. In your view the scanning a network claim term  is 

  6 not limited to the Internet; isn't that right?

  7 A. Correct.  I think the obvious interpretation i s 

  8 scanning the Internet, but I don't think it's li mited to 

  9 that.  That's a preferred way of doing it.

 10 Q. It can be any network, correct?

 11 A. Yes.

 12 Q. And the ads databases and the Smart Ads server  and 

 13 the creative server and the AdWords product are all on a 

 14 network; isn't that right?

 15 A. They are on a network; however, that network i s not 

 16 scanned.

 17 Q. But they are on a network; isn't that right, s ir?

 18 A. They are on or are part of a network, yes.

 19 Q. Can we pull up slide 2.51?

 20 Dr. Ungar, this is one of the slides you used to  

 21 explain your opinion -- 

 22 A. It is.

 23 Q. -- for collaborative feedback data?

 24 A. Yes.

 25 Q. Collaborative feedback data has a court-define d 
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  1 meaning.

  2 A. It does.

  3 Q. And you will agree with me that collaborative 

  4 feedback data shows up in Claim 10 of the '420 p atent?

  5 A. Yes, but not in Claim 1 of the '664, that's co rrect.

  6 Q. Collaborative feedback data does not show up i n 

  7 Claim 1 of the '664 patent?  

  8 A. That's correct.  

  9 Q. Do you agree that the '664, Claim 1, does not 

 10 require feedback to come from users with similar  

 11 interests or needs?

 12 A. I think that the most sensible reading of the '664 

 13 patent is that it does require that the feedback  system 

 14 take data from users of similar interests and ne eds.  As 

 15 I explained yesterday, you look at the title of the 

 16 patent, you look at the abstract, you look at th e 

 17 description.  All of the descriptions of the inf ormation 

 18 feedback system is collaborative feedback data.

 19 Q. That's not one of the Court's rulings on feedb ack in 

 20 Claim 1 of the '664 patent, though, right?

 21 A. That's correct.  The Court has not ruled on wh at 

 22 that means; therefore, it's up to the Court or j ury to 

 23 decide what, in fact, is referred to.

 24 Q. That's your interpretation?

 25 A. That's my interpretation based on what the pat ent 
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  1 says.

  2 Q. And you are aware that it was proposed that Cl aim 1 

  3 of the '664 patent --

  4 THE COURT:  Objection sustained.  We are limited  

  5 to what the Court has defined and not what anybo dy 

  6 proposed.  As a matter of fact, we said a few mi nutes ago 

  7 that Dr. Ungar is not qualified to express any l egal 

  8 opinions about what these claims and elements, p er se, 

  9 mean.  So there's no need to go there and to go to what 

 10 even counsel thinks.

 11 MR. CIMINO:  But he has interpreted them 

 12 different than the Court, your Honor.

 13 THE COURT:  Well, then, you can say he's 

 14 interpreted it different from what the Court has  said, 

 15 but I have said that that's not his responsibili ty.

 16 BY MR. CIMINO:

 17 Q. Dr. Ungar, the only requirement in Claim 1 in the 

 18 literal language of the claim is that the feedba ck be 

 19 relevant to the query; isn't that right?

 20 A. That is the case, but when I read the patent I  try 

 21 to understand what in the context of the patent is meant 

 22 there.  By the way, even if we take your 

 23 interpretations, the AdWords doesn't infringe on  this 

 24 claim.  But that's a different question, I guess .

 25 Q. That's not the question you analyzed though, i s it?
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  1 A. I analyzed many questions, many aspects.  I me an, 

  2 yes, that was the main question I analyzed, in f act.

  3 Q. Yes, but your opinion is that AdWords doesn't 

  4 infringe Claim 1 of the '664 patent because it d oesn't 

  5 group users by interests or needs, correct?

  6 A. My answer was, in part.  That was one of the m any 

  7 reasons.

  8 Q. Yeah.

  9 A. Any if any of the elements are not met, it doe sn't 

 10 infringe.  That was one of the arguments.

 11 Q. Yes, Dr. Ungar, and you found that every eleme nt is 

 12 not done by Google; isn't that right?

 13 A. That's correct.  Although if any one of them i s not 

 14 done, that's sufficient, just so it's clear, for  it not 

 15 to infringe.

 16 Q. Your analysis for the highlighted element "a 

 17 feedback system for receiving information found to be 

 18 relevant to the query by other users" was based on the 

 19 fact that you believe Google does not group user s by 

 20 similar interests or needs, correct?

 21 A. No.  That was the question of the feedback sys tem, 

 22 not the relevant for the query part.

 23 Q. That's the element I just read, Dr. Ungar.

 24 A. There's two different pieces in that.  The ele ment 

 25 has different pieces.  There's a feedback system  for 
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  1 receiving information, there's a requirement tha t that 

  2 information that's received be relevant to the q uery.

  3 Q. Okay.  Let me rephrase.  Your analysis and 

  4 conclusion of noninfringement of the feedback sy stem is 

  5 based on the fact that AdWords, in your view, do es not 

  6 group users by similar interests or needs, corre ct?

  7 A. That's correct.

  8 Q. Can we have slide 2.53.  

  9 This did not render very well.

 10 A. The colors are weird, but it has the basic con tent, 

 11 right?  

 12 Q. Can you see it?

 13 A. Yeah.  Some of the parts are blacked out for s ome 

 14 funny reason, but that's okay.

 15 Q. This is one of the slides that you discussed 

 16 yesterday to explain collaborative feedback.

 17 MR. PERLSON:  Do you want to pull up the version  

 18 from ours that doesn't have any of the blackout?   

 19 MR. CIMINO:  I won't be on it very long.  The 

 20 doctor says he can see it.

 21 THE COURT:  As long as it doesn't impact his 

 22 answers.

 23 BY MR. CIMINO:

 24 Q. Well, will talking about this slide, since it' s 

 25 blacked out a little bit, impact your answer?
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  1 A. I think it's going to be fine.

  2 Q. Okay.  This is the mind pool example that you 

  3 discussed yesterday; isn't that right?

  4 A. Yes.  This was one example of how one might fi nd 

  5 users with similar interests and needs taken fro m the 

  6 patents in question, the '420.

  7 Q. In your opinion, mind pools are not required b y 

  8 either of the claims of the '420 patent or the ' 664 

  9 patent, are they?

 10 A. Mind pools are not required.  They are used ju st the 

 11 way the patent says.  So let me be clear about 

 12 collaborative filtering.  The standard way to 

 13 collaborative filter is to find groups of users,  like we 

 14 are proceeding now, find sets of people that bou ght the 

 15 same things you did, group them together.  That' s the 

 16 standard way of doing collaborative filtering th at was, 

 17 again, well-known back in the mid '90s.  The pat ent 

 18 describes a funny thing called mind pools that c aptures 

 19 some of that same spirit.  It does roughly the s ame 

 20 thing.

 21 Q. And using your -- well, let me ask a different  

 22 question.  You agree that the concept of mind po ols is 

 23 not required by Claim 1 of the '420 patent -- I' m sorry, 

 24 Claim 10 of the '420 patent and Claim 1 of the ' 664 

 25 patent, correct?
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  1 MR. PERLSON:  Your Honor, I think this is now 

  2 asking him to construe the claims again.

  3 MR. CIMINO:  I'm simply trying to understand his  

  4 analysis, your Honor.

  5 THE COURT:  Objection overruled on that one.

  6 THE WITNESS:  Okay.  So the claim requires that 

  7 collaborative filtering use users with similar i nterests 

  8 or needs, and I think that the standard way that  that was 

  9 done back in the '90s, and actually it 's still d one today 

 10 and is described here in mind pools, that the st andard 

 11 way of doing that is, in fact, to group them tog ether by 

 12 one scheme or another usually based on what they  have 

 13 purchased, sometimes based on they indicate I'm a car 

 14 lover or something.  So I think this is the stan dard way 

 15 to do it.  I'm not saying it's the only way to d o it, if 

 16 that's your question.

 17 BY MR. CIMINO:

 18 Q. So the concept of mind pools are not required by the 

 19 claims in your opinion?

 20 A. Grouping by using similar interests or needs i s 

 21 required.  The mind pool is, I would say, the be st way 

 22 to do it.  I'm not arguing it's the only way to do it.

 23 Q. You show three examples here, Sports, Cars and  

 24 Nature, as examples of mind pools for grouping p eople, 

 25 correct?
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  1 A. Yes.

  2 Q. It could be, for example, sports, all people w ho 

  3 search for sports, couldn't it?

  4 A. Well, there's a difference.  It's all people w ho 

  5 have ever searched for sports.  I think that wou ld make 

  6 sense.  If it 's all people who have used the wor d 

  7 "sports" in the current query, then in the conte xt of 

  8 the patent that doesn't make sense for reasons I  

  9 explained yesterday.

 10 Q. How about for cars?  All people who searched f or 

 11 cars could be a mind pool, correct?

 12 A. Again, all people who have ever had your histo ry of 

 13 everything you clicked on, I could group you tog ether in 

 14 a set of people, here's all the people who have ever 

 15 searched for cars, and that would be at least a 

 16 reasonable way of forming mind pools.  

 17 Again, this is not the same as Dr. Frieder's 

 18 contention.  Dr. Frieder's contention is that yo u group 

 19 people based on the query that they are typing, and 

 20 that, in fact, for reasons I explained yesterday , 

 21 doesn't work.

 22 Q. Well, let's turn to that, Dr. Ungar.

 23 You have testified that two users who type the 

 24 same search queries don't necessarily have simil ar 

 25 interests, right?
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  1 A. Again, there's similar interests in the sense of the 

  2 common language.  If you and I both search for a  Jaguar, 

  3 do we have similar interests?  And there's the q uestion 

  4 of looking at Claim 10 of the '420 and saying, o kay, we 

  5 are trying to find what it means to find users w ith 

  6 similar interests or needs.  In the context of t he '420 

  7 patent, I disagree with Dr. Frieder.  I think th at 

  8 taking people who type in Jaguar, as I showed as  my 

  9 example before, that's already covered by the co ntent 

 10 filtering.  To make any sense, the collaborative  

 11 filtering has to do something different than the  content 

 12 filtering.  It 's got to be a second stream of 

 13 information that adds something new.

 14 Q. The collaborative filtering would add somethin g new 

 15 if one searching for Jaguar, there was a very po pular 

 16 web site, for example; isn't that right?

 17 A. That would not be collaborative filtering.  If  you 

 18 could take -- one thing companies often do, any web site 

 19 that's really popular, Microsoft, Amazon, gets a  high 

 20 rank, that's not collaborative filtering.  That' s just 

 21 giving more weight to popular ones.  The collabo rative 

 22 filtering the Court requires uses users with sim ilar 

 23 interests or needs.  So picking a site that's po pular, a 

 24 Microsoft site, a lot of people go to a Microsof t site, 

 25 or Bing, the fact that it's popular doesn't make  it 
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  1 collaborative filtering.  That's feedback data, but not 

  2 collaborative filtering.

  3 Q. It is feedback data, you agree with that?

  4 A. It is feedback data, but it is not collaborati ve 

  5 filtering.  Collaborative filtering requires use rs with 

  6 similar interests or needs and say, oh, this Jag uar page 

  7 got hit a lot by a lot of people, it was visited  

  8 frequently.  That doesn't make it collaborative 

  9 filtering.

 10 Q. And Dr. Ungar, that is based o your understand ing of 

 11 what collaborative filtering was before this pat ent was 

 12 filed; is that right?  Is that why you feel so s trongly?

 13 A. Before and after.  The Court has told me that 

 14 collaborative filtering requires users with simi lar 

 15 interests or needs.  I'm looking at the claims, and 

 16 popularity across all people, the fact that lots  of 

 17 people go to Amazon, it's popular, that doesn't say 

 18 users with similar interests or needs.  That say s 

 19 everybody likes Amazon.  I like Amazon, you like  Amazon, 

 20 everyone likes it.  That's not collaborative fil tering, 

 21 by the Court's definition.

 22 Q. Dr. Ungar, the Court did not define any terms in the 

 23 '664 patent relative to the collaborative aspect  for 

 24 feedback data, did he?

 25 A. That's correct.  It 's up to the jury to decide  what, 
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  1 in fact -- how that's to be interpreted.

  2 Q. So when you say the patents have been construe d by 

  3 the Court to require similar interests or needs,  your 

  4 testimony is limited to the '420 patent only, co rrect?

  5 A. What I said was -- you have misquoted me sligh tly, I 

  6 believe.  I said that collaborative filtering ha s been 

  7 defined by the Court to require users with simil ar 

  8 interests or needs.

  9 Q. And collaborative filtering is not required in  the 

 10 '664 patent, right?

 11 A. That seems to be a matter of some dispute.

 12 Q. The Court has not required collaborative filte ring 

 13 in the '664 patent, correct?

 14 A. The Court certainly has not made a decision.  It 's 

 15 merely, I believe, the jury's decision.  So, aga in, I'm 

 16 not a lawyer, but certainly the Court has not de cided 

 17 that.

 18 Q. You agree that there's a difference between in terest 

 19 and needs; isn't that right?

 20 A. Yes.

 21 Q. And both of them count under the Court's defin ition?

 22 A. Yes.

 23 Q. A need could be something you are looking for,  like 

 24 a muffler, I think you used before as an example ?

 25 A. Yes.
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  1 Q. So two people searching for a muffler would ha ve 

  2 similar needs, correct?

  3 A. Again, I think if you are going to go back to -- 

  4 this ties back to the patent.  Look at the '420 where we 

  5 know we have collaborative filtering required, t hat 

  6 typing in the query muffler doesn't provide any 

  7 additional information over the content filterin g that's 

  8 already been done.  And so using that for collab orative 

  9 filtering doesn't provide any further benefit.  We 

 10 already know, we have done a content filtering.  There's 

 11 got to be separate information on the content fi ltering 

 12 versus the collaborative filtering.  

 13 Collaborative filtering needs to provide 

 14 something different.  They are different claim e lements 

 15 having two different pieces that are combined, a nd you 

 16 can't count searching for a muffler both as cont ent and 

 17 as collaborative.  You have got to have two diff erent 

 18 things in the '420 and in the '664, for that mat ter.

 19 Q. Well, let me ask you about that.  If two ads f or a 

 20 muffler have the same content score and one of t hem is 

 21 clicked on more than the other, one would benefi t from 

 22 that feedback; isn't that right?

 23 A. There would be benefits from that feedback.  N ote, 

 24 there's no collaborative filtering there because  that's 

 25 a universal statement.  This muffler ad got clic ked on 
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  1 more than that one, there's no users with simila r 

  2 interests or needs here.  That's a question of 

  3 everybody.

  4 Q. In a system where you would combine content sc ore 

  5 with collaborative score, the muffler ad that wa s 

  6 clicked on more would score higher, wouldn't it?

  7 A. I'm sorry.  Would you repeat that again?  

  8 Q. Two ads.

  9 A. Yep.

 10 Q. They both have the same content score with res pect 

 11 to muffler?

 12 A. Yep.

 13 Q. One of them is clicked on more than the other in the 

 14 past.  When you combine content and collaborativ e score, 

 15 the one that was clicked on more would have a hi gher 

 16 ranking, wouldn't it?

 17 A. I didn't see the collaborative part there.  Th ere's 

 18 a content score.  There's a feedback based on be ing 

 19 clicked on more, but I'm afraid I missed the use rs with 

 20 similar interests or needs.  Where is the collab orative 

 21 part?  You said there was collaborative.  I don' t see 

 22 any collaborative part there.  What I see is con tent and 

 23 feedback in a matter of clicking.

 24 Q. Let me use words you are more comfortable with .  Two 

 25 ads with mufflers, Dr. Ungar.  They have the sam e 
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  1 content score, correct?

  2 A. Yep.

  3 Q. One of them gets clicked on more than the othe r?

  4 A. Yep.

  5 Q. That feedback in the system that uses feedback  from 

  6 clicks, from click data, and content scores woul d rank 

  7 higher than the one without the clicks; isn't th at 

  8 right?

  9 A. Yes.  The system could be used in that way to 

 10 combine content with feedback now that you have removed 

 11 the collaborative part that was missing.  That w asn't 

 12 there.

 13 Q. I believe part of your support that queries ca n't 

 14 group people of similar interests or needs toget her is 

 15 that there would be ambiguities in the query; is  that 

 16 right?

 17 A. I don't think that's key to the argument.

 18 Q. That's one of your positions, though, isn't it ?  

 19 Jaguar would pull up cats?  I thought I heard a long 

 20 explanation that searching for Jaguar, you get c ats, you 

 21 get Jacksonville football teams, you get a vehic le.

 22 A. The important part of that is once you know th at 

 23 someone has typed in Jaguar, that's the content- based 

 24 filtering, they are calling that collaborative.  Saying 

 25 well, people who typed in Jaguar have similar in terests 
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  1 or needs.  You have already content filtered bas ed on 

  2 that.  There's no additional information.  Remem ber that 

  3 these claims require separate content-based and a 

  4 collaborative one and you are trying, I think, t o use 

  5 the same Jaguar query for content and that exact  same 

  6 information to say, ah, that's used with similar  

  7 interests or needs, but once you have done the c ontent 

  8 filtering, you have already used that up.  There 's no 

  9 more information to be gained from the fact they  used 

 10 Jaguar.

 11 Q. So under your view of the patents, Dr. Ungar, 

 12 feedback data would not resolve an ambiguity in a word 

 13 like Jaguar?

 14 A. So, general feedback data of how often things are 

 15 clicked does not resolve the ambiguity.  It tell s you 

 16 what's the most popular Jaguar page, but it does n't tell 

 17 you whether you are talking about a car Jaguar o r 

 18 football Jaguar.

 19 Q. Do you agree that the query entered in the sea rch 

 20 box represents a user's information need?

 21 A. I haven't thought about that.  That's, perhaps , 

 22 overstated, but I think it's certainly correlate d with 

 23 what they need.  Again, need here is, you are pl aying on 

 24 the question of what does someone need or what's  similar 

 25 as opposed to coming back and asking the languag e of the 
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  1 claims.  So I'm not quite sure where you are goi ng with 

  2 the generic phrasing of needs.  We are similar b ecause 

  3 we are both sitting in the courthouse.  That's n ot the 

  4 same as what's required in the claims.

  5 Q. Dr. Ungar, I was just trying to get your 

  6 understanding of a query.

  7 A. A query?  A query is developed -- well, there' s two 

  8 kind of queries.  A demand search query is a wor d like 

  9 Jaguar that someone types into a search engine.

 10 Q. So do you agree that the query expresses an 

 11 information need of the user?

 12 A. Query is certainly relevant to the information  need 

 13 of the user.  Unfortunately, people often type i n 

 14 queries that aren't exactly what they are lookin g for, 

 15 but it's indicative of it.

 16 Q. Now, you said that before you did your analysi s you 

 17 studied the Markman decision of the Court; isn't  that 

 18 right?

 19 A. Yes.  The Markman decision is where the terms are 

 20 constructed, where it says this is what is meant  by a 

 21 demand search, for example, which is a query of a search 

 22 engine.

 23 Q. And do you have a jury binder in front of you?

 24 A. Let me look.  Yes.

 25 Q. Would you take a look at Tab 1.  There's a cla im 
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  1 construction chart.

  2 A. Yes.

  3 Q. Can you read the definition of relevance to th e 

  4 query?

  5 A. "How well an informon satisfies a individual u ser's 

  6 information need in the query."

  7 Q. So here in the Markman decision the informatio n 

  8 needed for the user is in the query; isn't it?

  9 A. I'm not sure I followed the wording, but, yes,  the 

 10 spirit is right.  It's certainly what I said, ri ght, 

 11 it's how well the informon satisfied the individ ual 

 12 user's information needs in the query.  Yes, as 

 13 expressed in the query.

 14 Q. So if I was searching for drapes, for example,  that 

 15 would be to the AdWords system an indication of my need, 

 16 my information need; isn't that right?

 17 A. Yes.  Well, at least for the -- the query, rem ember, 

 18 usually does the search, so query is mostly my n eed is 

 19 going to the search engine.  The ad system is so mething 

 20 that I'm often not looking for, so I think we ar e being 

 21 a little bit sloppy here.  The demand search def ined 

 22 here, it says search engine query.  And so if so meone 

 23 types in drapes in Google, they are looking for 

 24 information about drapes.  Typically in the sear ch 

 25 results, there are also ads that are shown in re sponse 
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  1 to that, and people aren't necessarily looking f or ads.

  2 Q. Well, while you have that open, Dr. Ungar, you  agree 

  3 that an ad is an informon under the Court's defi nition, 

  4 don't you?

  5 A. Yes, yes.  Informons could be web pages, they could 

  6 be ads.

  7 Q. They could be ads?

  8 A. Yes.

  9 Q. So for relevance to the query this could be ho w well 

 10 an ad satisfies the individual user's informatio n being 

 11 in the query, correct?

 12 A. The ad could be as well as the web page could be, 

 13 yes.

 14 Q. The my need could be muffler and the question,  as 

 15 defined by the Court, is how relevant is the ad to my 

 16 need expressed in the query, correct?

 17 A. Yes.

 18 Q. Same thing with something like iPad.  If I sea rch 

 19 for an iPad, that would be my information need?

 20 A. It would be indicative of your information nee d, 

 21 yes.

 22 Q. And you agree that indications of similar inte rests 

 23 or needs is all that's required under the patent s; isn't 

 24 that right?

 25 A. Yes.
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  1 Q. Can you pull up PX-1, please.

  2 Dr. Ungar, you didn't discuss Fig. 6 of the '420  

  3 patent in your testimony on direct, did you?

  4 A. I did not.

  5 Q. You did talk about collaborative feedback and 

  6 collaborative information as it's discussed in t he 

  7 patent, correct?

  8 A. I did.

  9 Q. Can you pull up Fig. 6, please?  

 10 Do you box 415?

 11 A. Yes, I have got it, collaborative input.  I wi ll 

 12 highlight it for others.

 13 Q. Collaborative input is 415, correct?

 14 A. Yes.

 15 Q. And there's no indication here that that 

 16 collaborative input has to come from users with similar 

 17 interests or needs, is that right, in this embod iment?

 18 A. Well, the question is what does the word 

 19 "collaborative input" mean?  

 20 Q. That's a good question.  Can you turn to Colum n 15, 

 21 lines 11 through 12.  

 22 Dr. Ungar, before we turn off of this, 

 23 collaborative input is box 415?

 24 A. Yes.

 25 Q. Okay.  So what we have here is a portion of th e 
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  1 patent discussing box 415 from Fig. 6; is that r ight, 

  2 Dr. Ungar?

  3 A. Yes.

  4 Q. Do you agree with me that CI stands for 

  5 collaborative input that was in the box?

  6 A. It seems sensible.

  7 Q. You agree with me that 415 was that collaborat ive 

  8 input box, right?

  9 A. Yes.

 10 Q. "Collaborative input, CI, 415 is received from  other 

 11 users who have already have seen an ad and have rated 

 12 it."  Do you see that?

 13 A. Yes.

 14 Q. There's nothing in this sentence that talks ab out 

 15 grouping the user's view into groups of similar 

 16 interests or needs; is that right?

 17 A. When someone is writing something, a patent 

 18 specification, they are not going to go through every 

 19 time and insert the word "when I say collaborati ve 

 20 feedback, I mean users with similar interests or  

 21 needs."  As I pointed out in my direct, that lan guage is 

 22 not just the one the Court said, it 's actually i n the 

 23 specification.  So there's no reason for them on ce they 

 24 have defined it, which they did in the patent, t o go 

 25 through and repeat everything.
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  1 Q. Could we pull up slide 66, please.  

  2 Let's talk about your opinion on content-based 

  3 filtering for relevance to the query.  In your o pinion, 

  4 the AdWords system does not filter for relevance  to the 

  5 query; is that right?

  6 A. That's correct.

  7 Q. And your point of this slide is your query for  Vegas 

  8 in a search system would obtain ads that are rel evant to 

  9 Vegas; isn't that right?

 10 A. Well, might or might not, but it will try to f ind -- 

 11 a search system takes the query and tries to fin d 

 12 words -- it 's talking specifically about content -based 

 13 filtering.  It tries to find words that have the  same 

 14 content like the word "Vegas."

 15 Q. And I believe the point of your second slide w as to 

 16 show a contrast between the search and the aucti on; is 

 17 that right?

 18 A. Correct.

 19 Q. And, in your view, in the auction system someo ne 

 20 could bid their way into the ads area by paying a lot of 

 21 money, even if they don't have a relevant ad fro m a 

 22 content standpoint?

 23 A. So, remember how ads, and we should be more pr ecise, 

 24 the running time auction server can be what's ca lled a 

 25 LTV, long term value, that includes the predicte d 
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  1 click-through rate which we have talked about a lot, but 

  2 also includes the bid, and the landing page qual ity, and 

  3 other information.  So in terms of serving the a d, if 

  4 you have a crappy ad or a very good ad, let's pu t it the 

  5 other way.  One that has a high landing quality and a 

  6 high bid, that would compensate for having a low  

  7 predicted click-through rate.  So, in fact, the auction 

  8 system is not based purely on the -- it's not fi ltering 

  9 based on the pCTR, it's filtering based on a bes t of 

 10 your knowledge of factors, including, most impor tantly, 

 11 how much one bids, how much the advertiser bids to be 

 12 precise.

 13 Q. And the slide up now is an example of what you  

 14 believe is possible in the auction system.  Some one 

 15 could bid $9 to show their ad compared to a nick el, they 

 16 might make it out of the auction; is that correc t?

 17 A. Right.

 18 Q. This isn't a realistic example; is that right?

 19 A. I haven't actually tried this one, so I apolog ize.  

 20 I should have run it.  It was late at night.  It  

 21 certainly is the case that people who bid more m oney 

 22 increase their chance of getting in and ads that  are 

 23 less relevant but higher bid get in.  That's how  the 

 24 system works.  Does this specific one -- I haven 't tried 

 25 it.  I didn't pony up the 9 bucks and try the qu ery.
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  1 Q. I tried the query.  

  2 Can we pull up PX-441?

  3 See the search box for Vegas?

  4 A. Yep.

  5 Q. The only ads are for Vegas; isn't that right?

  6 A. Yes.  As I said, I didn't actually try this on e.  It 

  7 was illustrative.

  8 Q. You also didn't confirm with Google whether th ey had 

  9 any examples -- let me ask it differently.  You didn't 

 10 show any real examples of this theoretical probl em 

 11 occurring in the AdWords system where someone bi ds 

 12 enough to show an irrelevant ad?

 13 A. I didn't show that.  I did, however, talk to 

 14 Bartholomew Furrow, and he assured me that that does, in 

 15 fact, happen.

 16 Q. And I believe you were here for Mr. Furrow's 

 17 testimony?

 18 A. I was.

 19 Q. And did you hear him testify that the goal of the 

 20 Ads Quality Group is to serve the most relevant and good 

 21 ads?  Did you hear that testimony?

 22 A. I did hear that.  So he wanted them to be good , but 

 23 Google also wants to sell ones that have a high bid.  

 24 That's how it works.

 25 Q. You also want it to be relevant.  You just sai d 
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  1 good.

  2 A. They should be relevant and they should -- but  

  3 that's one of the many factors.  They should be 

  4 relevant, high quality creative, high quality la nding 

  5 page and high bids.  It's a factor.  Sure, Googl e wants 

  6 relevant ones, but that doesn't mean it filters on the 

  7 basis of relevance.  It fi lters based on the com bination 

  8 of relevance, landing page quality, creative qua lity and 

  9 the amount the advertiser bids.

 10 Q. Were you here for Mr. Alferness's testimony?

 11 A. At least part of it, yes.

 12 Q. Did you hear his example about a useful ad tha t 

 13 would say, Click here and get $20 for free?

 14 A. I don't remember that.

 15 Q. That's another theoretical ad.  You have seen no 

 16 evidence that that ad has had any traction in th e 

 17 AdWords system?

 18 A. Which ad are you talking about, that example?

 19 Q. Yes?

 20 A. As I said, I haven't actually verified this ex cept 

 21 by talking to Bartholomew Furrow, who tells me t hat he 

 22 seems to understand the system well and tells me  that it 

 23 does happen.

 24 Q. Can you pull up PX-438?  

 25 I did a couple other ones just to check.  This 
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  1 one is for Atlantic City.  There are a lot of At lantic 

  2 City ads listed there; is that right, Dr. Ungar?

  3 A. Yes.

  4 Q. PX-439, please.

  5 This one I called about shopping to see if 

  6 someone puts me in cookware.  There's promoted a ds.  All 

  7 of these ad are related to cookware, aren't they ?

  8 A. The fact that ads are often related to the que ry, 

  9 that's good.  It doesn't mean it's always the ca se.  So 

 10 you are not going to tell me you tried all possi ble ads 

 11 and that Bartholomew Furrow was wrong, but it do es 

 12 happen.  You have selected a few examples, and t hat's 

 13 great.

 14 MR. CIMINO:  Excuse me, Dr. Ungar.  

 15 Your Honor, the jury has indicated their screens  

 16 are off.

 17 THE COURT:  These are demonstrative exhibits.  

 18 They were not admitted.  

 19 They were not admitted exhibits.  I think they 

 20 were used as demonstrative exhibits?  

 21 MR. CIMINO:  That's correct.

 22 THE COURT:  Okay.  As long as he used them as 

 23 demonstrative, they can go back and see them bec ause they 

 24 showed them as demonstrative exhibits.

 25 BY MR. CIMINO:
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  1 Q. Okay.  So why don't we briefly put up PX-441.

  2 THE COURT:  Is this an exhibit that he used 

  3 previously?

  4 THE WITNESS:  No.

  5 MR. CIMINO:  No.  This is a demonstrative.  It 's  

  6 part of cross-examination.

  7 MR. PERLSON:  Your Honor, I don't think we have 

  8 a copy in our binder of any of these exhibits.  I 'm not 

  9 familiar with them.

 10 THE COURT:  Well, then, we certainly cannot -- I  

 11 tell you what we are going to do here.  We are g oing to 

 12 clear this up.  It 's time for a break here.  We are going 

 13 to clear up this matter of the exhibits.

 14 Ladies and gentlemen, we are going to take a 

 15 15-minute break.  It might be a little longer be cause we 

 16 need to clear up the matter of these exhibits.

 17 All rise.

 18 (Jury out.)

 19 THE COURT:  You may be seated.

 20 The Court had assumed that you were putting up 

 21 demonstrative exhibits that were used by counsel  during 

 22 the direct examination, unless you have some 

 23 demonstrative exhibits you have not shown them.  They 

 24 need to make sure they have the exhibits.

 25 MR. CIMINO:  Yes, your Honor.  I thought they 
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  1 were in the binder.

  2 MR. PERLSON:  Well, if they are here, I can't 

  3 find them.  Do you have an index?  I don't know.

  4 THE DEPUTY CLERK:  They are not in the Court's 

  5 binder, either.

  6 THE COURT:  They are not in the Court's binder, 

  7 either.  We are just not going to use those.  Yo u will 

  8 have to use something else.  It's too late to co me up 

  9 with some new exhibits.

 10 MR. CIMINO:  Yes, your Honor.

 11 THE COURT:  All right.  Approximately how much 

 12 longer do you think you have with Dr. Ungar?  I' m just 

 13 trying to check the time to see where we are.  I 'm not 

 14 saying -- you can take another two hours, if tha t's what 

 15 you need, but I'm just trying to figure out appr oximately 

 16 how much time you think you have.

 17 MR. CIMINO:  Maybe an hour, your Honor.

 18 THE COURT:  That's fine.

 19 MR. CIMINO:  It depends on some of the answers.

 20 THE COURT:  All right.  We will be in recess for  

 21 15 minutes.

 22 (A recess was taken at 11:42 a.m., after which 

 23 court reconvened at 12:07 p.m.)

 24 THE COURT:  Okay.  Are we straight on the 

 25 slides?
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  1 MR. CIMINO:  Yes, your Honor.  We are not going 

  2 to use them anymore.

  3 THE COURT:  Thank you.

  4 (Jury in.)

  5 THE COURT:  You may be seated.

  6 You may continue.

  7 MR. CIMINO:  Thank you, your Honor.

  8 BY MR. CIMINO:

  9 Q. Dr. Ungar, you provided opinions in your direc t 

 10 testimony that Google could change its system to  be 

 11 noninfringing; is that right?

 12 A. Yes.

 13 Q. Would you pull up DDX?  2.73.

 14 This is one of your demonstratives that explain 

 15 part of that opinion?

 16 A. This explains the three accused systems, yes.

 17 Q. Yes.  And in order to redesign Google systems to be 

 18 noninfringing in your view, you would have to ma ke 

 19 changes to all three of the accused disabling st eps, 

 20 right?

 21 A. So, assuming that they are contested -- assumi ng 

 22 that all three were, in fact, found to infringe,  then we 

 23 would have to offer alternatives for all three.

 24 Q. Yes, just changing QBB, for example, wouldn't be 

 25 sufficient.  You would have to change QBB, AdMix er and 
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  1 promotion disabling; isn't that right?

  2 A. Well, again, assuming that there would be sepa rate 

  3 decisions about each of the pieces infringing, b ut 

  4 assuming that they were all found to infringe, t hen 

  5 obviously they would all have to be changed to n ot 

  6 infringe.

  7 Q. And you didn't come up with your opinions rega rding 

  8 noninfringing alternatives yourself, did you?

  9 A. I did them in conjunction with discussions.

 10 Q. Discussions with Mr. Alferness; isn't that rig ht?

 11 A. That's correct.

 12 Q. And your proposed alternatives were developed in two 

 13 telephone conversations; is that right?

 14 A. Well, there were two telephone conversations.  

 15 Obviously, I spent other time outside the teleph one 

 16 conversations thinking about them, working on th em.

 17 Q. Well, you filed an expert report in this case,  

 18 right?

 19 A. I did.

 20 Q. And the purpose of the expert report was to di sclose 

 21 your opinion to I/P Engine, correct?

 22 A. Yes.

 23 Q. Your two telephone conversations with Mr. Alfe rness 

 24 happened the day before your report was due, rig ht?

 25 A. That's correct.
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  1 Q. So the additional time you spent, then, would have 

  2 been between the telephone conversations and the  next 

  3 day when your report was due?

  4 A. I don't think that follows.  I thought about t hem.  

  5 I talked to Mr. Alferness, but --

  6 Q. Okay.  Let put it this way:  You had your 

  7 conversations with Mr. Alferness about noninfrin ging 

  8 alternatives, correct?

  9 A. I believe two conversations, yes

 10 Q. And then the following day you submitted your 

 11 opinions in your expert report about the nonfrin ging 

 12 alternatives, correct?

 13 A. Yes.

 14 Q. And both of those conversations lasted a total  of 

 15 about 30 minutes; is that right?

 16 A. Something like that.  Again, that was the time  I 

 17 spent talking with him to make sure I understood  how the 

 18 Google system worked, to make sure these were 

 19 consistent.  It's not the case that I spent only  30 

 20 minutes thinking about this question, which I th ink you 

 21 are implying.

 22 Q. Well, you disclosed your opinion about it the 

 23 following day; isn't that right?

 24 A. After the conversation, yes.  I had the 

 25 conversations, and after the conversations I dis closed 
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  1 my opinion.

  2 Q. And Google's lawyers were involved in the call , too?

  3 A. Google's lawyers were on the call, yes.

  4 Q. And in your opinion --

  5 MR. PERLSON:  Your Honor, can we approach?

  6 THE COURT:  Well, no, sir, as long as he stops 

  7 right there.

  8 BY MR. CIMINO:

  9 Q. In your opinion, these alternatives would be e asy to 

 10 implement?  

 11 A. Yes, based on both my technical understanding and 

 12 based on my conversation confirmed with Mr. Alfe rness, 

 13 who is a Google engineer who has worked on build ing 

 14 these systems.

 15 Q. And in your opinion there would be minimal eff ect on 

 16 revenue with these changes to Google?

 17 A. Yes.  It 's hard to assess the exact changes, b ut as 

 18 best I can tell, these would have minimal effect  on 

 19 revenue.

 20 Q. So in your opinion Google could avoid the pate nts 

 21 very easily with minimal effect on revenue; isn' t that 

 22 right?  

 23 A. Yes, I think so.

 24 Q. But Google hasn't done so, have they?

 25 A. I believe they have not.
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  1 Q. Let's take a look at your alternatives.

  2 Could you turn to the next slide.

  3 This is discussing different thresholds you 

  4 could use rather than predicted click-through ra te or 

  5 QBB; is that right?

  6 A. Yes.  QBB, you remember, is the quality based 

  7 bidding before a query is received.  What QBB sa ys is 

  8 for every ad there's a minimum price, and these are 

  9 precisely other ways to set that minimum price t hat 

 10 don't use, for example, the pCTRs.

 11 Q. The min CPC is what would be replaced -- excus e me.  

 12 You would find another way to set the min CPC ot her than 

 13 using a predicted click-through rate with Smart Ads.  Is 

 14 that, basically, your theory?

 15 A. Yes.  The minimum cost per click says this ad,  if 

 16 you want to show it, has to have at least this a mount 

 17 and precisely this min cost per click, or the am ount 

 18 could be set by many ways that do not use the pr edicted 

 19 click-through rate.

 20 Q. So the first one you have here, "Make same for  all 

 21 ads, 5 cents, for example."  That would not take  into 

 22 account the quality of the ad; isn't that right?

 23 A. That one does not.  That one just says, Look, I'm 

 24 going to get rid of ones that are too cheap, and  so 

 25 presumably the quality of ads, if someone's ad a re 
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  1 important, they are willing to pay more for it.  If they 

  2 are not willing to pay for it, it 's not as good an ad.  

  3 But it does not look at the creative itself to m easure.  

  4 So it's an indirect measure, assumes that people  are 

  5 willing to pay more for higher quality, whatever  higher 

  6 quality is.

  7 Q. Your Honor, I understand the Court's instructi ons 

  8 having the witness answer yes or no and explain,  if 

  9 necessary, but I believe the explanations are ru nning a 

 10 little long today, keeping my cross from moving forward.

 11 THE COURT:  You may answer yes or no and 

 12 explain.  

 13 And you can follow up.

 14 THE WITNESS:  Thank you.

 15 BY MR. CIMINO:

 16 Q. Set by country.  That one doesn't take into ac count 

 17 ad quality either, does it?

 18 A. Not any more than the cost, unless there's a 

 19 correlation between ad quality and country, whic h 

 20 actually happens to be the case.

 21 Q. For the set by country alternative, there woul d be 

 22 no analysis of the relevance of the ad to the qu ery; 

 23 isn't that right?

 24 A. QBB doesn't look at the relevance of the ad to  the 

 25 query.  It 's impossible.  I mean, it doesn't mak e any 
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  1 sense as a question.  QBB doesn't know the query .

  2 Q. There would be no analysis of the query, relev ant to 

  3 the query to the keyword; isn't that right?

  4 A. QBB doesn't have a query.  None of the QBB, no ne of 

  5 the alternatives look at the query.  There's no query 

  6 there.

  7 Q. So there's no relevance to the query there?

  8 A. There's no relevance to the query anywhere in QBB.

  9 Q. The popularity of keyword with users, that one  

 10 doesn't take into account ad quality, does it?

 11 A. I think the popularity of the keyword is poten tially 

 12 actually a -- again, it's correlated with the us ers.  

 13 The terms are correlated with ad quality.

 14 Q. You could have a popular keyword that is compl etely 

 15 irrelevant to the ad, couldn't you?

 16 A. It's conceivable, but, again, there's a 

 17 correlation.  The two would be correlated.

 18 Q. I could select a keyword that does not have an y 

 19 words in my ad, isn't that right, such that it 's  not 

 20 content relevant to my ad?

 21 A. One could -- you could pick such a piece, but your 

 22 question was is it indicative of quality, and th e answer 

 23 is, yes, I think it is correlated with ad qualit y.

 24 Q. Popularity of the keyword alone does not look at the 

 25 content of the ad; isn't that right?
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  1 A. It does not look at the content of the ad; tha t's 

  2 correct.

  3 Q. And landing page quality does not look at the 

  4 quality of the ad, either, does it?

  5 A. It doesn't look at the ad.  It is certainly hi ghly 

  6 indicative of the quality of the ad.  So better ads take 

  7 you to better landing pages.  So it's not lookin g at the 

  8 creative, but it is correlated with its quality.   It 's a 

  9 measure, and it's a way to get at what the quali ty is.

 10 Q. And Google goes out and inspects those landing  

 11 pages, don't they?

 12 A. I'm not sure what you mean by Google goes out and 

 13 inspects.  Google takes the URL given by the adv ertiser, 

 14 retrieves the landing page, and runs some calcul ation on 

 15 it to compute a landing page Quality Score.

 16 Q. It scans the landing page, doesn't it?

 17 A. Scans the landing page?  There's no network.  You 

 18 are asking about what the process is by which Go ogle 

 19 takes the landing page and computes the Quality Score?  

 20 It doesn't scan for the landing page, if that wa s your 

 21 question.  You are saying that once it has the l anding 

 22 page, does it scan within the landing page?

 23 Q. Yes.  Doesn't it scan the landing page to perf orm 

 24 the calculation you just said for quality?

 25 A. I haven't actually looked at, I'm afraid, the 
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  1 process.  I know Google takes the landing page, and it 

  2 computes a score based on quality.  I have not s tudied 

  3 the process of how Google goes from the landing page to 

  4 a Quality Score.

  5 Q. So the advertiser provides the URL to Google, 

  6 correct?

  7 A. Correct. 

  8 Q. And then Google goes out and gets the landing page?

  9 A. Google goes out and retrieves the landing page , yes.

 10 Q. It looks for the landing page, doesn't it?

 11 A. It doesn't need to look for it.  It knows wher e it 

 12 is.  It retrieves it.  There's no search involve d.

 13 Q. Does it follow other links on that landing pag e to 

 14 assess quality?

 15 A. I don't know.  Again, I have not looked -- as I just 

 16 said, I haven't looked at the process of how the  quality 

 17 measurement was made.  I didn't think that was a n issue 

 18 in here, so I have not studied how quality was a ssessed.

 19 Q. You didn't think that landing page quality, 

 20 retrieving the landing page was an issue in this  case; 

 21 is that right?

 22 A. I didn't think that how landing page quality i s 

 23 computed -- Dr. Frieder has never, or no one on your 

 24 side has said, Oh, we are worried about how land ing page 

 25 quality is computed.  So I think that the questi on of 
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  1 whether landing page quality is used or not, tha t's 

  2 relevant.  I looked at that.  Landing page quali ty is 

  3 used.  How landing page quality is computed, I d on't 

  4 believe we have talked about.

  5 Q. Okay.  Can we go to the next slide?

  6 These three alternatives are very similar to the  

  7 ones we saw in the QBB alternative slide; is tha t right?

  8 A. They are similar, yes.

  9 Q. And do you agree that neither of the alternati ves 

 10 here would take into account here the quality of  the ad, 

 11 as with QBB?

 12 A. Well, just as I said before, these ones, in fa ct, 

 13 use surrogate measures.  Someone to estimate how  good is 

 14 this ad is to look at the landing page it points  to, and 

 15 that's how good is the page it goes to.  So that 's a 

 16 measure of ad quality, if you will.  It's not th e one, 

 17 the way it's described in the infringed elements , but 

 18 it's a different way to get at the question is i t a good 

 19 ad, is it a spammy ad.  

 20 THE COURT:  Is that a yes or no, or what?

 21 THE WITNESS:  I'm sorry.  The answer is that the  

 22 proposed alternatives here do provide estimates of ad 

 23 quality, measures of ad quality.  

 24 BY MR. CIMINO:

 25 Q. Dr. Ungar, the one in the middle is The prior min 
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  1 CPC alternative helps on the QBB page, right?

  2 A. Yes.

  3 Q. You just testified that one does not take into  

  4 account ad quality.  This is pure payment; isn't  that 

  5 right?

  6 A. I'm sorry, the language there, prior min CPC 

  7 alternatives, the ones that we saw on the last p age, 

  8 previous page.

  9 Q. That does not take into account the quality, d oes 

 10 it?

 11 A. It does not take into account the quality of t he 

 12 creative.  It takes into account other ways to m easure.

 13 Q. Money?

 14 A. Money, or landing page quality, or popular 

 15 keywords.  I have listed a bunch of other measur es of 

 16 quality that don't look at the actual word in th e 

 17 creative.

 18 Q. So maybe I'm misunderstanding, Dr. Ungar.  I t hought 

 19 these were three alternatives that could be impl emented 

 20 to avoid infringement to AdMixer disabling.  Are  these 

 21 three alternatives?

 22 A. Yes.

 23 Q. So we are looking at each one by itself; is th at 

 24 correct?

 25 A. Yes.
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  1 Q. So just using prior min CPC alternative.  That  does 

  2 not take into account quality.  It only takes in to 

  3 account how much the advertiser is willing to pa y; isn't 

  4 that right?

  5 A. If one sets it only using a constant number, t hat's 

  6 correct.  If one uses a different minimum CPC 

  7 alternative, it might take into account some mea sure 

  8 that's correlated with quality.

  9 Q. You don't disclose any manner of correlative 

 10 quality, though, do you, and CPC is just an amou nt of 

 11 money?

 12 A. Well, a min CPC could be computed by one of th ese -- 

 13 the min CPC is minimum cost per click, minimum b id.  I 

 14 said there are several ways that one could compu te 

 15 that.  Some are correlated with quality, some ar e not.

 16 Q. You didn't disclose in your expert report any CPC 

 17 alternatives other than setting a fixed price, d id you?

 18 A. I think I did, actually.

 19 Q. None of them dealt with quality, did they?

 20 A. I think they didn't measure the quality of the  

 21 creative.  They used indirect measures of the qu ality.

 22 Q. And we did the popularity of the keyword with 

 23 users.  I think we established that the keyword,  that 

 24 this would not take into account the content ana lysis 

 25 between the keyword and the actual ad creative, correct?
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  1 A. That's correct.

  2 Q. And landing page quality does not take into ac count 

  3 the actual quality of the ad itself, only the 

  4 availability once you click; isn't that right?

  5 A. It does not look at the actual creative qualit y.  

  6 It's an indirect measure.

  7 Q. And indirect measure of the --

  8 A. Indirect measure of the quality of the ad.  It  

  9 doesn't measure the creative of the ad, but that  

 10 indirect measure that correlates the quality of an ad.

 11 Q. You don't have any evidence to offer the jury on 

 12 indirect connection between landing page quality  and 

 13 past quality, do you?

 14 A. I think Bartholomew Furrow mentioned that one of the 

 15 key aspects when he was discussing the LTD, the long 

 16 term value, one of the key determinations to whe ther an 

 17 ad is good to show or not is the landing page qu ality.

 18 Q. You don't have any documents to support your 

 19 opinion, do you?

 20 A. I think only the word of Bartholomew Furrow.

 21 Q. And for the CPC alternative where you set the bid at 

 22 a payment amount, that's like the old system, is n't it, 

 23 the so-called DumbAds system?

 24 A. Well, DumbAds has other features, but there wa s a 

 25 system before that Google did use to set a minim um price 
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  1 for ads, so --

  2 Q. So, yes?

  3 A. Well, I 'm dropping sort of the DumbAds questio n 

  4 which had lots of other pieces in it.  It is the  case 

  5 that Google used to set a fixed minimum.

  6 Q. So your alternative to setting a fixed minimum  would 

  7 be going back to the way they did it before Smar t Ads?

  8 A. Yes.  That one would be.

  9 Q. That one would be.

 10 A. Yes, the others are different, but that one wo uld be 

 11 doing it the way they did it before.

 12 Q. Okay.  Can we have the next slide?  

 13 This is your alternatives to promotion 

 14 disabling; is that right?

 15 A. Yes.

 16 Q. Your one alternative is to promote through dir ect 

 17 sales; is that right?

 18 A. Yes.

 19 Q. And I think you have explained that what would  

 20 happen is Google would go out to its big custome rs and, 

 21 perhaps, sell their promotion slots, the top slo ts on 

 22 the page to their best customers; is that right?

 23 A. That's a good idea, but that's not what I prop osed, 

 24 actually.

 25 Q. That's not how you explained it?
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  1 A. No.

  2 Q. Well, in any event, promotion through direct s ales 

  3 would not take into account a content analysis b etween 

  4 the query and the creative, would it?

  5 A. That's correct.

  6 Q. You are aware that Google has capability of te sting 

  7 alternatives to its system, aren't you?

  8 A. They do.  Nothing in life is free, but they ca n 

  9 certainly -- they do lots of testing, as Mr. Fur row 

 10 said.

 11 Q. Would you pull up PX-228?  

 12 None of the alternatives you have do you support  

 13 with evidence by actual testing that there would  be 

 14 minimal impact on revenue; is that right?

 15 A. That's correct.

 16 Q. And that could have been done, correct?

 17 A. Yes.  I think it would have been expensive to try 

 18 it, but it could have been done, and I did not d o it; 

 19 they did not do it.

 20 Q. Are you familiar with the ROSTA system at Goog le.

 21 A. The what?

 22 Q. The ROSTA system at Google?

 23 A. No, I'm afraid not.

 24 Q. So, Dr. Ungar, for your noninfringement analys is, 

 25 it's your opinion that AdWords doesn't have any of the 
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  1 elements of any of the asserted claims; is that right?

  2 A. That's my belief.  Of course, that's not requi red 

  3 for noninfringement, but my belief is that none of them 

  4 are present.

  5 Q. You only need one missing, right, for 

  6 noninfringement?

  7 A. Right.

  8 Q. But you believe every single element is missin g.

  9 A. That's correct.

 10 Q. You do agree with me, though, that if all of t he 

 11 elements are present, the addition of other feat ures by 

 12 Google AdWords does not avoid infringement?  

 13 MR. PERLSON:  Objection, your Honor.  It 's a 

 14 legal conclusion here.

 15 THE COURT:  Objection sustained.

 16 BY MR. CIMINO:

 17 Q. And not only is it your opinion that Google is  

 18 missing every element of the claim, but you also  believe 

 19 every claim is invalid; is that correct?

 20 A. That's correct.

 21 Q. You testified you were given the rules of the road 

 22 for invalidity on your direct examination; is th at 

 23 right?

 24 A. For invalidity.  We are changing it now?  

 25 Q. For invalidity, yes.
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  1 A. Yes, that's correct.

  2 Q. When you formed your opinions, no one informed  you 

  3 about the burden of proof for invalidity; is tha t right?

  4 A. I believe the burden of proof for invalidity i s that 

  5 there be clear and convincing evidence, and I be lieve 

  6 that's present in what I showed.

  7 Q. You didn't mention that during your testimony,  

  8 though, did you?

  9 A. I said in my testimony that -- you asked wheth er the 

 10 rules of the road I applied, if they were slight ly 

 11 different, if there were a different burden of p roof, 

 12 would I have different conclusions?  My answer i s that 

 13 regardless of what burden of proof was there, if  it were 

 14 slightly different, I would have given the same answer.

 15 THE COURT:  Yes, sir.

 16 MR. PERLSON:  I will see if he asks another 

 17 question.

 18 BY MR. CIMINO:

 19 Q. You are familiar with the Patent & Trademark O ffice?

 20 A. Familiar to the extent I know it exists.  I ha ve 

 21 never been there.

 22 Q. You have patents, right?

 23 A. I do.  I don't own any patents.  I am co-inven tor on 

 24 a number of patents.

 25 Q. Are your patents owned by the university?

SHARON B. BORDEN, OFFICIAL COURT REPORTER

1483

Case 2:11-cv-00512-RAJ-TEM   Document 762   Filed 10/30/12   Page 80 of 100 PageID# 17291



Dr. L. Ungar - Cross

  1 A. They are --

  2 MR. PERLSON:  Objection, relevance, your Honor.

  3 THE COURT:  What's the relevance of this line of  

  4 inquiry?  

  5 MR. CIMINO:  I'm just trying to establish his 

  6 familiarity with the patent office, your Honor.

  7 THE COURT:  Well, whether they are owned by the 

  8 university is irrelevant.  He said he owns paten ts and 

  9 he's familiar with the patent office.  We know t hat 

 10 much.  So let's see where you are going now.

 11 BY MR. CIMINO:

 12 Q. The patent office has examiners, correct?

 13 A. Yes.

 14 Q. And examiners are specialists in their field; is 

 15 that right?

 16 MR. PERLSON:  Objection, your Honor.  We are not  

 17 putting him up as an expert on the patent office .

 18 THE COURT:  I sustain the objection.  I think if  

 19 you have another question in mind, you might jus t go on 

 20 and ask it, Mr. Cimino.

 21 BY MR. CIMINO:

 22 Q. The examiners who reviewed the '420 patent and  the 

 23 '664 patent, they are specialists in computer sc ience; 

 24 isn't that right?

 25 MR. PERLSON:  Same objection, your Honor.
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  1 THE COURT:  Once again, the objection is 

  2 sustained.

  3 BY MR. CIMINO:

  4 Q. Based on your experience in obtaining patents,  are 

  5 patents typically examined by people who have sk ill in 

  6 the area they had mentioned?

  7 MR. PERLSON:  Your Honor, this is all in the 

  8 same line.

  9 THE COURT:  Well, I will permit that question, 

 10 but I think you are about at the end of the road  on this 

 11 line, Mr. Cimino.

 12 MR. CIMINO:  Yes, your Honor.

 13 THE COURT:  You answer that question, Dr. Ungar.

 14 THE WITNESS:  I don't deal directly -- if he 

 15 asks the question, I will try and answer it.  Pl ease 

 16 repeat it.  It 's gotten interrupted too many tim es.  I 

 17 lost the question.

 18 MR. CIMINO:  I might have myself.

 19 THE COURT:  That's a good sign.

 20 BY MR. CIMINO:

 21 Q. Based on your experience, would you expect the  

 22 examiners for the '420 and the '664 patent to ha ve 

 23 experience in computer science for reviewing the se 

 24 inventions?

 25 A. I'm afraid I really don't know what experience  the 
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  1 examiners have or what their expertise, their 

  2 background.  I have never dealt directly with ex aminers.

  3 Q. Can you pull up PX-1?  Can you highlight the b ox 

  4 with the examiners.

  5 These are the two examiners that reviewed and 

  6 allowed the '420 patent.

  7 A. Was there a question?

  8 Q. Yes.  These are the two examiners who reviewed  --

  9 A. Is that a question?

 10 Q. That's a question.

 11 A. Oh, yes.  It looks like those are the examiner s, 

 12 yes.

 13 Q. And in your opinion do you believe that these 

 14 examiners made a mistake in allowing the '420 pa tent?

 15 A. It sounds like a legal question, but I think t hat 

 16 the '420 patent is not valid in light of the pri or art.

 17 Q. So Thomas Black and Frantz Coby made a mistake  in 

 18 issuing it, in your opinion?  

 19 MR. PERLSON:  Objection.

 20 THE COURT:  Objection overruled.  That's an 

 21 appropriate follow-up question.  

 22 THE WITNESS:  Again, I'm not a lawyer of 

 23 questions or mistakes here.  All I'm claiming is  that I 

 24 looked at the prior art, I looked to see whether  it 

 25 anticipated and made obvious the patents, and my  belief 
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  1 is the patents are obvious and anticipated in li ght of 

  2 the prior art.

  3 BY MR. CIMINO:

  4 Q. You cited the Notice of Allowance for the '420  

  5 patent yesterday, right?

  6 A. Yes.

  7 Q. You didn't show the jury the Notice of allowan ce for 

  8 the '664 patent, correct?

  9 A. That's correct.

 10 Q. Can we pull up PX-5, please?  

 11 You are familiar with Plaintiff 's Exhibit 5, 

 12 aren't you, the file history for the '664 patent ?

 13 A. I can't recognize the picture, but I am famili ar 

 14 with the file history, yes.

 15 MR. CIMINO:  Your Honor, we would like to move 

 16 into evidence, PX-5, the file history for the '6 64 

 17 patent.

 18 THE COURT:  On what basis?  It all depends on 

 19 how you are using this document.  If you are usi ng the 

 20 document merely as an impeaching document, it's not 

 21 admissible.  

 22 MR. CIMINO:  It's not for impeachment, your 

 23 Honor.

 24 THE COURT:  What are you using it for?

 25 MR. CIMINO:  I'm going to have him comment on 
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  1 Notice of Allowance of the '664 patent.

  2 THE COURT:  Well, then just go on and question 

  3 on the document.  But as I have said many times,  just 

  4 because you put a document up during the course of 

  5 cross-examination, it doesn't mean the document is 

  6 automatically admissible.  Just go on and questi on him on 

  7 the document.

  8 BY MR. CIMINO:

  9 Q. Okay.  Can we turn to page 308? 

 10 Dr. Unger, you considered PX-5, the file 

 11 history, in forming your opinions about the '664  patent, 

 12 correct?

 13 A. I did.

 14 Q. You read it to develop an understanding about the 

 15 claims in the case?

 16 A. Yes.

 17 Q. The page that's in front of you is part of the  

 18 Notice of Allowance for the '664 patent?  

 19 A. Okay.

 20 Q. I believe yesterday you showed the jury the No tice 

 21 of Allowance for the '420 patent, right?

 22 A. Correct.

 23 Q. In your opinion, the patent office had allowed  the 

 24 '420 patent because the '420 patent is the claim s 

 25 covering the wire embodiment; is that right?
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  1 A. That's right.

  2 Q. So the Notice of Allowance here, the highlight ed 

  3 part says, "The application extends the function ality of 

  4 two patents by teaching a content-based filter s ystem 

  5 for combining information from the scanning syst em for a 

  6 first user and information from feedback by othe r users, 

  7 and filtering --"

  8 A. I just lost the feed.

  9 THE COURT:  Okay.  We are good.

 10 MR. CIMINO:  Thank you, your Honor.

 11 BY MR. CIMINO:

 12 Q. Okay.  So this is the '664 Notice of Allowance , a 

 13 similar document to what you showed of the '420 patent 

 14 yesterday, right, Dr. Ungar?

 15 A. Yes.

 16 Q. Now that it's up on the screen, let me read it .  

 17 When it says the application, it 's referring to the '664 

 18 patent application, would you agree with me?

 19 A. Yes.

 20 Q. "The application extends the functionality of the 

 21 two patents by teaching a content-based filter s ystem 

 22 for combining information from the scanning syst em for a 

 23 first user and information from feedback by othe r users, 

 24 and filtering the combined information for relev ance to 

 25 the queries and the a first user."  Do you agree  with me 
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  1 that paragraph does not refer to wires?

  2 A. It does not.

  3 Q. It then goes on and says "the prior arts searc hed 

  4 and investigated from different domains do not f airly 

  5 teach or suggest the teaching of information fil tering 

  6 through a combination of data from a first user and data 

  7 from feedback by other users as recited in each of the 

  8 independent Claims 2 and 27."  That also does no t 

  9 discuss wires, does it?

 10 A. It does not.

 11 Q. Those claims are consistent with the claims at  issue 

 12 in this case for the '664 patent, don't you agre e?

 13 A. There's a minor detail.  It says, "as recited in the 

 14 Claims 2 and 27."  We are talking about Claim 1 here.

 15 Q. Yes.  You reviewed the prosecution history?

 16 A. Yes.  I'm just trying to remember.  It 's been a 

 17 while since I looked at it.

 18 Q. Would you expect, based on your experience in having 

 19 patents and being an expert in this case, the al lowed 

 20 claims of the application would be renumbered to  the 

 21 actual claims at issue in the patent?

 22 A. It's certainly possible.

 23 Q. So it wouldn't surprise you that Claims 2 and 27 are 

 24 independent claims of the '664 patent in issued form?

 25 A. It wouldn't.  So note that this is allowing 
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  1 combination in --

  2 MR. CIMINO:  Your Honor, there's no question 

  3 pending.

  4 THE COURT:  Fine.

  5 THE WITNESS:  Sorry.

  6 MR. CIMINO:  Your Honor, we would like to have 

  7 PX-5 moved into evidence.

  8 THE COURT:  Was the previous exhibit that he 

  9 alluded to Notice of Allowance that he alluded t o in his 

 10 testimony moved into evidence.  Was it in eviden ce?

 11 MR. CIMINO:  Yes, your Honor.

 12 THE COURT:  All right.  Then the Court will 

 13 permit this one to be admitted into evidence.

 14 (Plaintiff 's Exhibit 5 was admitted.)

 15 BY MR. CIMINO:

 16 Q. Okay.  Let's start by discussing the three 

 17 references you said render the patents obvious.  

 18 You understand that there's differences between 

 19 invalidity based on anticipation and obviousness ?

 20 A. Yes, I described them.

 21 Q. Do you agree that anticipation is one of the s ingle 

 22 references that has every element?

 23 A. Yes.

 24 Q. And you agree that obviousness occurs when a s ingle 

 25 reference doesn't have every element?
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  1 A. Obviousness does not require a single referenc e to 

  2 have every element.

  3 Q. You can have a reference with missing elements  be 

  4 supplemented by other references; is that your 

  5 understanding?

  6 A. Yeah.

  7 Q. So for the three references that you identifie d as 

  8 obvious, you agree that they don't show all of t he 

  9 elements of the claim by themselves; isn't that right?

 10 A. I didn't argue it either way, I think.

 11 Q. You argued that they are obvious, right?

 12 A. I did.

 13 Q. And you did not argue that they are anticipate d, 

 14 correct?

 15 A. There are lots of arguments I could have made but 

 16 didn't.  There are lots of other references I co nsidered 

 17 that are obvious and anticipated.  The fact that  I 

 18 didn't advance an argument doesn't mean that I d on't 

 19 think it's true.  I tried to advance a clean set  of 

 20 convincing arguments rather than every possible 

 21 argument.

 22 THE COURT:  Was that a yes or no?

 23 THE WITNESS:  That's a no, sorry.

 24 THE COURT:  You can say yes or no and explain 

 25 something.  But when you go a long answer, it's hard to 
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  1 detect whether your answer is responsive to the question.

  2 THE WITNESS:  Okay.  I believe the answer is no.

  3 BY MR. CIMINO:

  4 Q. Let me ask you a different way.  In your direc t 

  5 examination you did not provide an opinion that the 

  6 Lashkari reference anticipates any of the claims , 

  7 correct?

  8 A. That's correct.  Lashkari is the WebHound.

  9 Q. And are you familiar with the Fab reference?

 10 A. Yes.

 11 Q. I'm not sure how to say the authors' names.  A re 

 12 you?

 13 A. The first author I don't know.  The second aut hor --

 14 Q. How about we call it the Fab reference?

 15 A. That's fine.

 16 Q. Do you agree that you did not present any opin ions 

 17 about the Fab reference anticipating any of the asserted 

 18 claims?

 19 A. That's correct.

 20 Q. And do you agree that you did not present any 

 21 opinions that the Rose patent anticipates any 

 22 independent claims?  

 23 A. That's correct.  

 24 Q. Sorry, any of the asserted claims?

 25 A. Yes.  Taking it the way you meant to say it, 
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  1 correct.

  2 Q. Okay.  Let's start with the Fab reference.

  3 Will you pull up PX-50.

  4 This is the abstract for the Fab reference we 

  5 showed yesterday.

  6 A. This is the title in the abstract used as part  of 

  7 the case yes.

  8 Q. I will move it down so you can see the title.  For 

  9 this reference you didn't identify any colors, r ight; 

 10 you just put up the title?

 11 A. I don't remember, but I think that's correct.

 12 Q. Can we go to page 2, halfway down the first co lumn.

 13 You see the reference down at the bottom 

 14 NewsWeeder?

 15 A. Yes.

 16 Q. Is it your understanding that is a reference t o one 

 17 of Ken Lang's works?

 18 A. I don't remember.

 19 Q. Well, let's take a look at Footnote 6.

 20 A. If you say it is, I will believe you.

 21 Q. Well, we can take a look.

 22 You see Footnote 6, Dr. Ungar?

 23 A. Yes.

 24 Q. Does that confirm for you that this work is on e of 

 25 Mr. Lang's?
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  1 A. It does.

  2 Q. If we can go back to the abstract, please.

  3 The abstract here doesn't mention search, does 

  4 it?

  5 A. The abstract does not.

  6 Q. This is a so-called profile system; is that ri ght?

  7 A. Yes.  I didn't claim it anticipated.  I claime d it 

  8 would render it obvious.

  9 Q. And profile systems are different than search 

 10 systems; isn't that right?

 11 A. They are different from demand search systems.

 12 Q. Yes.

 13 A. Yes.

 14 Q. A profile system is a so-called persistent que ry.  

 15 Does that make sense?

 16 A. Like lawyers.

 17 Q. Can you answer my question, please?  

 18 A. Yes, yes.

 19 Q. And search systems are ad hoc queries; is that  

 20 right?

 21 A. I'm not sure.  Yes.  I'm not sure.

 22 Q. Simply put, Dr. Ungar, one is an information n eed 

 23 that lasts for a long time and documents come to  you 

 24 over the year, where the search system is someth ing you 

 25 want immediately.  Is that a fair distinction be tween 
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  1 the two?

  2 A. Yes, that's correct, but it would have been ob vious 

  3 to one of skill in the art at the time that the one 

  4 could be applied to the other.

  5 Q. Can we pull up DX-317?  

  6 The next one we are going to pull up, Dr. Ungar,  

  7 is Lashkari, a little bit easier to say.  Do we have the 

  8 wrong cite?  317.  There you go.  I will use the  real 

  9 document.  Can you click to the abstract.

 10 You are familiar with this abstract, Dr. Ungar?

 11 A. Yes.  I went through it in my direct testimony .

 12 Q. Lashkari doesn't disclose a search system, doe s he?

 13 A. Lashkari does, actually, disclose a search sys tem.  

 14 I also show when I give a presentation of a sear ch, 

 15 system it talks about Lycos.  I believe Lashkari  gave 

 16 the example of typing Indian cooking into the qu ery of 

 17 the search system of Lycos.

 18 Q. It's a separate search system, though, correct ?  The 

 19 search engine is separate from the filtering sys tem.

 20 A. Lashkari suggests that one can use this togeth er 

 21 with, or can build a system, combined system tha t has 

 22 the search system such as Lycos with this as an 

 23 integrated system.

 24 Q. Well, your opinions had suggested it, but it 

 25 actually discloses two separate systems, doesn't  it?
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  1 MR. PERLSON:  Your Honor, can we approach?

  2 THE COURT:  Well, can you change the questions 

  3 for ten minutes?  

  4 I tell you what.  Skip this line of inquiry.  

  5 Flip it around, go to Rose, save this one, and w e will 

  6 make it until 1:00 and we will take it up over t he break.

  7 MR. PERLSON:  Thank you, your Honor.

  8 THE COURT:  You were going down the three of 

  9 them.  Go to Rose.

 10 BY MR. CIMINO:

 11 Q. Okay.  Let's talk about Rose.  Rose isn't a se arch 

 12 system, is it?

 13 A. Rose.

 14 MR. PERLSON:  Your Honor, I think maybe we 

 15 should move from this line, too.

 16 THE COURT:  I don't know what's improper about 

 17 this question if he's simply trying to contrast the 

 18 system.

 19 MR. PERLSON:  Well, I think that's the issue, 

 20 your Honor.

 21 THE COURT:  Ladies and gentlemen, he wants this 

 22 side bar at all costs, so I tell you what we are  going to 

 23 do here.  We are just going to take the lunch br eak and 

 24 come back at 2:20 and start while we deal with t hese 

 25 systems here.
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  1 So, all rise.

  2 (Jury out.)

  3 THE COURT:  You may be seated.

  4 We missed by about six minutes in here, 

  5 Mr. Perlson.  What is the objection?

  6 MR. PERLSON:  Well, your Honor, what is now 

  7 happening is exactly what we indicated was going  to 

  8 happen.  They have used the search -- they are u sing the 

  9 search engine, the fact that the patents require  a search 

 10 engine to contrast it with the prior art systems , yet 

 11 yesterday or, I don't know, maybe the day before , they 

 12 had you do a curative instruction to suggest tha t we 

 13 were -- you know, like striking or taking off th e 

 14 suggestion that our system is not a search engin e, yet 

 15 here we go and they are trying to distinguish th e prior 

 16 art because it's not a search engine.

 17 They can't have their cake and eat it too, your 

 18 Honor.  This is exactly what we said was going t o happen, 

 19 and they have done it.  And now we have been pre vented 

 20 from arguing our case based on this very same 

 21 interpretation that they are trying to avoid the  prior 

 22 art.

 23 THE COURT:  Well, it hasn't been done yet, 

 24 Mr. Perlson.

 25 MR. PERLSON:  Well, that's certainly the 
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  1 suggestion that they have done it.

  2 THE COURT:  You are arguing about it.  They 

  3 haven't done it.

  4 MR. PERLSON:  Well, they are trying to, your 

  5 Honor.

  6 THE COURT:  Okay.  Thank you.

  7 MR. CIMINO:  Your Honor, I'm not trying to have 

  8 my cake and eat it too.

  9 THE COURT:  Well, you certainly aren't going to 

 10 eat it in here.

 11 MR. CIMINO:  The difference between profile 

 12 systems and search systems is also in the body o f the 

 13 claims, and our expert on invalidity has maintai ned since 

 14 this report through his deposition and in his te stimony 

 15 that the patent requires search.  You have heard  that the 

 16 patent requires search.  There's parts of the bo dy of the 

 17 claim that require search.  There's demand searc h in the 

 18 body of the claim.  There's relevance to the que ry.  

 19 Relevance to the query, are those the elements t he expert 

 20 relies on?  

 21 I may have misspoken, but I was trying to be 

 22 careful and say search systems and not search en gines, to 

 23 avoid the entire dispute.  I thought that's what  I 

 24 asked.  If I misspoke, I apologize to the Court.

 25 THE COURT:  All right.  Mr. Perlson you can come  
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  1 back, but I think the Court has it.

  2 MR. PERLSON:  First, search system doesn't solve  

  3 the problem.  That's in the preamble of the '664 .  And 

  4 it's the search system, so there really is no di stinction 

  5 between the two, and plaintiff hasn't made any 

  6 distinction between the two.  They have talked a bout 

  7 before a search engine environment setting up th is exact 

  8 argument they are trying to make.  

  9 I can read for you from Dr. Carbonell's report 

 10 in which he's trying to rebut Dr. Ungar's obviou sness 

 11 argument, and he says, "The combination of query , content 

 12 and collaborative feedback to filter in a single  search 

 13 engine can yield results superior to applying le ss than 

 14 all of them or applying them in a sequence, sing le search 

 15 engine."  That is exactly the same thing that th ey said 

 16 we can't argue and that they are trying to rebut  our 

 17 obviousness case.

 18 THE COURT:  Well, you know, I don't know whether  

 19 we are missing some concepts here.  The Court si mply 

 20 suggested that you hadn't shown that the preambl e to the 

 21 '420 patent was necessary in order to understand  or 

 22 further explain the invention.  So the Court was  simply 

 23 suggesting, based on case law, generally, that t he 

 24 preamble is not used to limit the claim, okay?  I think 

 25 that's different from what's being suggested her e.
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  1 MR. PERLSON:  Well, if the preamble doesn't 

  2 limit the claim, then there is no relevance as t o whether 

  3 it discloses a search engine or whether it is a single 

  4 search engine.

  5 They are going to argue that their patent covers  

  6 the tight integration in a single search engine.   The 

  7 only way you get there is through a limitation i n the 

  8 opening -- a limitation in the preamble.  In fac t, I 

  9 think if you look at the claims, like Claim 1 or  Claim 10 

 10 of the '420, claims four different systems.  It claims a 

 11 content-based filtering system, it claims a feed back 

 12 system, a filter system.  The only way you could  ever get 

 13 to the fact where it ever had to be a single sea rch 

 14 engine is through the preamble, and I think that  -- I 

 15 don't know if the '664 then talks about a feedba ck system 

 16 and a scanning system, you know, so these claims  have 

 17 multiple substances to them, and the only way th at they 

 18 can get to this single search engine argument is  through 

 19 the preamble being a limitation.  That is absolu tely 

 20 having their cake and eating it too, your Honor.

 21 MR. CIMINO:  Can I make a quick response, your 

 22 Honor?

 23 THE COURT:  Sure.

 24 MR. CIMINO:  So out of the four asserted claims 

 25 search engine system is only in the preamble in one of 
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  1 the claims, so it wouldn't even help us in the o ther 

  2 three claims.  We do not think the preamble was limiting 

  3 for the reasons your Honor said.  But we were di scussing 

  4 prior arts.  Some are search engine systems and some are 

  5 profile engines.  That's just the way to talk ab out it, 

  6 but we are not relying on the preamble to say th at the 

  7 claims are different from the prior art.

  8 There is sentence after sentence in the claim 

  9 that discusses search, and Claim 10 of the '420 patent, 

 10 the first element is a system for scanning a net work to 

 11 make a demand search for informons relevant to a  query.

 12 THE COURT:  You know, I think you gentlemen are 

 13 trying to put the Court in a position where you can't 

 14 even mention the word "search" here; otherwise, we have 

 15 violated something, and that is just absolutely not the 

 16 case.  In fact, if you look at one of the defini tions 

 17 here that the Court has here, the term "demand s earch," a 

 18 single search engine query performed upon a user  

 19 request.  So it's there, single search engine.  That's 

 20 what a demand search is.  This patent involves a  demand 

 21 search.

 22 I think the fact that the Court ruled that you 

 23 cannot use the preamble as a limitation upon the  claim, 

 24 you are using that to suggest you can't even bri ng up the 

 25 word "search engine" here; otherwise, it will cr eate a 
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  1 problem.  I guess what it boils down to, you-all  will 

  2 have a complete record for appeal here because t he Court 

  3 is simply going to overrule the objection.  All right?  

  4 MR. PERLSON:  Thank you, your Honor.

  5 THE COURT:  That's the Court's ruling.

  6 MR. CIMINO:  Thank you, your Honor.

  7 THE COURT:  We will be in recess until 2:20.

  8 (A recess was taken at 12:54 p.m.)

  9

 10 *   *   *

 11 CERTI FI CATI ON

 12 I certify that the foregoing is a correct 

 13 transcript from the record of proceedings in the  

 14 above-entitled matter.
                                         

 15
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 16
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 17
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