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  1          (Court convened at 10:50 a.m.)

  2 THE COURT:  Good morning, ladies and gentlemen.  

  3 The Court just concluded a charge conference wit h the 

  4 parties.  The Court provided the parties with th e 

  5 proposed charge in this case.  I am prepared to hear any 

  6 objections to the charge.  For the record, if yo u would 

  7 note your objection to the charge on behalf of t he 

  8 plaintiff, Mr. Brothers.

  9 MR. BROTHERS:  Thank you, your Honor.  The 

 10 plaintiff objects to Jury Instruction No. 32 wit h regard 

 11 to the date of commencement of damages and, spec ifically, 

 12 with the limitation of damages for defendant Goo gle to 

 13 September 15th, 2011, based on the Court's rulin g of 

 14 laches as was discussed several times yesterday.   I/P 

 15 Engine disagrees with that ruling for the reason s stated 

 16 on the record yesterday and reiterates and incor porates 

 17 those objections to the instruction.  I/P Engine  believes 

 18 that damages could be calculated for all defenda nts as of 

 19 December 15, 2005.

 20 Plaintiff has no other objections to the 

 21 instructions that were provided to us.

 22 THE COURT:  All right.  I thank you.  Your 

 23 objection is noted.

 24 Mr. Wilson, on behalf of defendants.

 25 MR. WILSON:  Yes, your Honor.  Thank you.  We 
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  1 have three objections to your Honor's charge.  F irst, 

  2 with respect to Jury Instruction No. 22 on the D octrine 

  3 of Equivalents.  As stated on the record in conn ection 

  4 with our judgment as a matter of law, we do not believe 

  5 there is adequate evidence of Doctrine of Equiva lents to 

  6 go to the jury and this instruction will, theref ore, be 

  7 confusing and really beyond the scope of what th e jury 

  8 has to decide in the case.

  9 With respect to proposed instruction or 

 10 Instruction No. 23 from the Court on active indu cement, 

 11 our objection is similar, your Honor, based on j udgment 

 12 as a matter of law motion.  Again, we do not bel ieve that 

 13 this issue should go to the jury and that the in struction 

 14 on it will be confusing.

 15 Finally, with respect to Instruction 32 from 

 16 your Honor, defendants object to the second port ion of 

 17 your proposed instruction in which you will inst ruct the 

 18 jury with respect to the other defendants and th e 

 19 starting point for damages with respect to each of the 

 20 other defendants besides Google.

 21 Then with respect to defendants' proposed 

 22 instructions, your Honor has indicated that you are not 

 23 going to instruct the jury according to three of  

 24 defendants' proposed instructions, and so I woul d look 

 25 like to state our objection to those on the reco rd.
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  1 The three proposed instructions that defendants 

  2 submitted were 4.6 regarding the entire market v alue 

  3 rule, and defendants understand that your Honor is not 

  4 going to instruct the jury specifically with res pect to 

  5 the entire market value rule, and defendants bel ieve that 

  6 an instruction is appropriate in order to make s ure that 

  7 the damages instructions are up-to-date with res pect to 

  8 the current Federal Circuit standards of the law  and that 

  9 it's necessary to be the complete instruction.

 10 Similarly, defendants' proposed Instruction 4.7 

 11 relates to comparable licenses, and again, defen dants 

 12 propose that instruction to be consistent and up -to-date 

 13 with current Federal Circuit law and we understa nd your 

 14 Honor is not going to charge the jury with respe ct to 

 15 that particular instruction.

 16 And then, finally, with respect to proposed 

 17 Instruction 4.8 on apportionment, the objection is the 

 18 same.  Defendants believe that this is necessary  in order 

 19 to fully charge the jury as to damages with resp ect to 

 20 current Federal Circuit law and we understand yo ur Honor 

 21 is not going to instruct the jury in accordance with that 

 22 proposed instruction.

 23 THE COURT:  Would you please tender to the court  

 24 those three instructions?  I know you gave the C ourt an 

 25 instruction packet, but I want you to tender to the Court 
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  1 those three instructions that the Court has refu sed 

  2 here.  Would you pull them out there?

  3 MR. WILSON:  Yes, your Honor.  I have them here 

  4 and I can tender them to the clerk.  Let me pull  them out 

  5 of my packet.

  6 THE COURT:  While you are doing that, let the 

  7 Court indicate that the Court had reviewed those  

  8 instructions and the Court believes under the 

  9 circumstances the way this case has evolved, tho se 

 10 instructions are not appropriate and not necessa ry.  A 

 11 number of those instructions regarding the 

 12 confidentiality of the patents and the licensing  

 13 agreement pertain to matters within the scope of  the 

 14 Court's responsibility to guide the parties duri ng the 

 15 trial, so there's really no need to give the jur y 

 16 instructions on those issues.

 17 Now, regarding your objections to the 

 18 instructions the Court is giving, the Court beli eves the 

 19 Doctrine of Equivalents is reasonably raised by the 

 20 testimony of Dr. Frieder in the case and also be lieves 

 21 the other instructions are appropriate as having  been 

 22 reasonably raised by evidence in the case.  So t hat's the 

 23 Court's position on the matter of instructions.

 24 May I see those?  

 25 You also tendered a laches instruction, 4.9.
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  1 MR. WILSON:  I believe that's on the back of the  

  2 packet.  I intended to tender to the Court 4.6, 4.7 and 

  3 4.8, that's all.

  4 THE COURT:  I didn't think you wanted me to go 

  5 back on that again.

  6 MR. WILSON:  No, your Honor.  It 's just a 

  7 double-sided copy.

  8 THE COURT:  Fine.  

  9 Okay.  Gentlemen, here's where we stand.  The 

 10 Court understands that each party has an hour to  argue.  

 11 I think what the Court is going to do is take so mething 

 12 like a ten-minute break in between these argumen ts so we 

 13 won't go two hours.  A ten-minute break, and the n we are 

 14 going to do the second argument.  Then what we a re going 

 15 to do, if the jury is able to tolerate it, we ar e going 

 16 to do the charge, which means the lunch break wi ll be 

 17 later than usual.  But we are not going to take the hour 

 18 and-a-half lunch break and then come back and do  the 

 19 charge.  That's the Court's plan this time.

 20 MR. SHERWOOD:  Your Honor, may I ask one 

 21 question?  I think when we talked before, the Co urt 

 22 indicated the plaintiff could reserve a certain amount of 

 23 time for rebuttal.

 24 THE COURT:  That's true.  The amount of time you  

 25 wish to reserve of the time you have been alloca ted.
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  1 MR. SHERWOOD:  I think about ten minutes, your 

  2 Honor.

  3 THE COURT:  All right.  That's fine, however you  

  4 want to reserve it.

  5 MR. SHERWOOD:  Thank you, your Honor.

  6 THE COURT:  Okay.  Are we going to need that 

  7 easel in the middle of your arguments?

  8 MR. SHERWOOD:  I don't intend to use it, your 

  9 Honor.

 10 THE COURT:  Okay.  Then, fine.  Bring the jury 

 11 in.

 12 (Jury in.)

 13 THE COURT:  You may be seated.

 14 Good morning, ladies and gentlemen.

 15 THE JURY:  Good morning.

 16 THE COURT:  Let the record reflect that all 

 17 jurors are present.  Does counsel agree?

 18 MR. SHERWOOD:  Yes, your Honor.

 19 MR. NELSON:  Agreed, your Honor.

 20 THE COURT:  Ladies and gentlemen, we have been 

 21 at it since 9:00 this morning, and we are now at  the 

 22 point where we are prepared to go forward with t he 

 23 closing arguments.

 24 You will remember that I told you the closing 

 25 arguments of counsel do not represent evidence i n the 
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  1 case.  It's simply their outline of what they be lieve 

  2 they have shown through the witnesses and docume nts they 

  3 have produced.

  4 We will first have a closing statement by 

  5 counsel for plaintiff, then counsel for the defe ndants, 

  6 and then a short rebuttal or closing argument by  the 

  7 plaintiff.

  8 All right.

  9 MR. SHERWOOD:  May I proceed, your Honor?

 10 THE COURT:  You may.

 11 MR. SHERWOOD:  Good morning, ladies and 

 12 gentlemen.  I want to thank you for your service .  This 

 13 has been a long trial and you have had to listen  to a lot 

 14 of technical testimony, and we are very apprecia tive for 

 15 all the effort and attentiveness that you have p ut into 

 16 this task.

 17 You are going to get a verdict form from the 

 18 Court that is going to explain -- that you are g oing to 

 19 use to complete to explain your verdict.  When I  come 

 20 back up here on rebuttal, I will talk about that  for a 

 21 few minutes.

 22 One of the things you are also going to get from  

 23 the Court are instructions, instructions on the law that 

 24 you will use to apply to the facts that you find  to make 

 25 your decision.  Your decision is something that will be 

SHARON B. BORDEN, OFFICIAL COURT REPORTER

1982

Case 2:11-cv-00512-RAJ-TEM   Document 781   Filed 11/02/12   Page 9 of 152 PageID# 20423



  1 reflected in the verdict form.  And the instruct ions will 

  2 explain who has the burden of proof on which iss ues.

  3  IPE, as the plaintiff, has the burden of proof 

  4 with respect to infringement and damages, and th at burden 

  5 is more probable than not; whereas, Google and t he other 

  6 defendants have the burden with respect to inval idity, 

  7 and the standard for that, as the Court will ins truct 

  8 you, is clear and convincing evidence.

  9 Now, before we get into a more detailed 

 10 discussion about the evidence, I want to suggest  to you a 

 11 couple of ways to think about what you have hear d over 

 12 the last few weeks.  First, I want to suggest to  you that 

 13 you can trust the documents that were written wi thout 

 14 regard to this lawsuit.  That means that every d ocument 

 15 written by Google before this lawsuit was filed in 2011 

 16 will probably be the most reliable, trustworthy evidence 

 17 of the issues that are before you, and I suggest  to you 

 18 that you can trust them.

 19 Witnesses may disagree, and you did hear some 

 20 disagreement between the witnesses, but the docu ments are 

 21 what they are, no matter when they are used duri ng the 

 22 course of their existence.

 23 When you are in the jury room you will have all 

 24 of the exhibits that were admitted into evidence , all the 

 25 documents and other things that were admitted in to the 
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  1 case.  I suggest that you review them.  See if t hey are 

  2 consistent, see what they tell you about the evi dence and 

  3 the issues in this case.

  4 I'm going to try to remember, as I go through my  

  5 presentation this morning, to call out the exhib it 

  6 numbers, so you may want to write them down.

  7 And, by the way, PX, I don't know if we ever 

  8 explained this to you, refers to plaintiff's exh ibit that 

  9 was admitted into evidence and DX refers to defe ndant's 

 10 exhibit that was admitted into evidence, and you  will 

 11 have a binder, I believe, that will show the PX and DX 

 12 documents.

 13 So when you look at the documents you will see 

 14 that IPE introduced into evidence about 22 Googl e 

 15 documents that showed how the Google system work ed.  

 16 Don't take my word for it in the jury room.  Loo k at the 

 17 exhibits, look at the binder, and come to your o wn 

 18 conclusion with respect to that.

 19 In contrast, you will see that Google only 

 20 introduced one document to explain how its syste m worked, 

 21 and that document, it was a prelitigation docume nt, 

 22 Mr. Alferness said what incorrect, you may recal l when he 

 23 came here and testified before you.  So that's o ne thing 

 24 I want you to think about.

 25 Think also about the promises that were made 
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  1 about the evidence in the openings.  We promised  to 

  2 provide you evidence from multiple sources to sh ow 

  3 infringement of each and every element in all th e claims 

  4 that have been asserted.  In other words, we sho wed you 

  5 all the legs of the chair, not just one leg of t he 

  6 chair.

  7 So you heard testimony from Google witnesses 

  8 about the presence of infringing elements.  That 's why we 

  9 played all that video testimony earlier on in th e trial.

 10 You heard evidence about Google documents, the 

 11 very same documents that I encourage you to revi ew in the 

 12 jury room.

 13 You heard testimony from Dr. Frieder about the 

 14 source code, which he testified is consistent wi th those 

 15 documents, and he said, by the way, that the rel evant 

 16 parts to that code appear repeatedly, not just a  few 

 17 times, as Google suggested.

 18 You had the benefit of highly qualified expert 

 19 testimony from IPE.

 20 I told you in opening that a Google witness 

 21 would testify that the alleged inaccuracies in t hese 

 22 documents are confidential.  You heard that from  Mr. Fox, 

 23 who testified by videotape.

 24 I told you there was no dispute between the 

 25 parties that the patents taught how to practice the 
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  1 inventions that they disclosed, the Ken and Don 

  2 inventions.  There was no dispute about that.

  3 And I told you there would be evidence that when  

  4 Google introduced its infringing products, there  was a 20 

  5 percent increase in Smart Ads revenue, at least.   And you 

  6 saw evidence about that, evidence that will be w ith you 

  7 in the jury room, including by video and audio.

  8 Third, I want you to think as another way to 

  9 think about the evidence about what promises Goo gle made 

 10 at the beginning of its case when it made its op ening.  

 11 They said you would hear about the development o f Smart 

 12 Ads, but they didn't bring anyone to court to te ll you 

 13 that story.  They didn't bring any Google employ ee who 

 14 could testify about the effects of Smart Ads on Google's 

 15 revenue, but you did hear by video testimony tha t IPE 

 16 offered that there was, in fact, an impact on re venue, a 

 17 significant impact on revenue, and none of that was 

 18 rebutted by any Google witness.

 19 If Google had other evidence to offer you with 

 20 respect to that, then it was incumbent upon Goog le to 

 21 bring that evidence to court for you to consider .  I 

 22 suggest to you that when they didn't provide tha t 

 23 evidence on these points to you, it meant they h ad 

 24 nothing else to say, that there was no Google de velopment 

 25 story, that there were no patents on the Smart A ds that 
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  1 are relevant, and, in fact, there was that incre ase in 

  2 revenue when Smart Ads came online.

  3 Now, what did Google bring here?  Well, when you  

  4 get right down to it, they offered you the one d ocument 

  5 that was technically inaccurate, what they say, and two 

  6 experts:  Dr. Ungar, who is a former Google empl oyee, and 

  7 Dr. Ugone, who expresses his opinion about the s tructure 

  8 of the royalty agreement depending on who he's w orking 

  9 for.  You heard him testify that when he works f or a 

 10 plaintiff, it 's always running royalty rate.  He  admitted 

 11 it right there on the witness stand.

 12 Google also brought lots of arguments.  They 

 13 said they don't do anything that's described in the 

 14 patents.  They don't do content filtering, they don't do 

 15 collaborative filtering, even though they watch and 

 16 report everything that everybody does online.  T hey argue 

 17 that there are all kinds of documents that inval idate 

 18 these patents.  They say that four different pat ent 

 19 examiners made a mistake when they allowed these  patents.

 20 They have argued they could have put a different  

 21 system in place easily and at no cost, but they didn't do 

 22 that.  They argued every reason you could imagin e as to 

 23 why they don't think they have any responsibilit y.

 24 Their idea seems to be if you can come up with 

 25 enough poor arguments, maybe it all adds up to o ne good 
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  1 argument.  It doesn't work that way, ladies and 

  2 gentlemen, and I would like to suggest to you wh en you 

  3 think about this evidence that when you hear som ebody 

  4 give you a whole string of non-persuasive argume nts, 

  5 usually it means they don't have one good argume nt.

  6 What else did they bring?  Well, they brought 

  7 their name, and it is certainly a famous name, a nd they 

  8 told you about the free stuff they offer, as if that's a 

  9 defense to patent infringement.  Why talk about free 

 10 stuff and Google charities in a patent case?  Si mple.  

 11 Because you don't want to talk about patent 

 12 infringement.  It reminds me of some politicians  who 

 13 never seem to be able to answer the question tha t they 

 14 are actually asked.  

 15 The fourth thing I want you to think about when 

 16 you deliberate on the evidence, is think about t he 

 17 motivation for why you heard certain evidence.  For 

 18 example, if Google clearly infringes a patent an d it 

 19 doesn't want to pay money for that infringement,  then 

 20 they are going to be motivated to say that that patent is 

 21 invalid.  Those arguments are standard practice,  as you 

 22 heard.

 23 A second example, Google elicited testimony 

 24 about mind pools.  Mind pools are not in this ca se.  It 

 25 is a concept that's disclosed in the patents and  it does 
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  1 appear in other claims, none of which have been asserted 

  2 in this case.  Why talk about a term that's not at 

  3 issue?  Again, it's a misdirection.

  4 In sum, ladies and gentlemen, Google has 

  5 infringed these patents and it has been caught i n the 

  6 act.  That's why they are so eager for you to ta ke away 

  7 Ken's and Don's patents.  That's the motivation behind 

  8 the evidence on invalidity.

  9 So with that background, I would like to talk a 

 10 minute about the inventor's story, and you heard  some 

 11 evidence with respect to that.  You will remembe r Ken 

 12 Lang was a brill iant young mathematician coming out of 

 13 Duke who pursued a life-long passion with respec t to 

 14 machine learning and intellectual intelligence.  

 15 He chose to enter Carnegie Mellon, which was 

 16 renown for its superior program on machine learn ing.  

 17 Carnegie Mellon is also where Lycos was born, we ll before 

 18 Google existed, and it's where Dr. Carbonell, on e of the 

 19 preeminent machine learning scholars in the worl d, 

 20 teaches.  Some of his former students, he told y ou, now 

 21 work at Google.

 22 As a result of his early work at Carnegie 

 23 Mellon, Ken formed a company called WiseWire, an d that 

 24 began his collaboration with Don Kosak in Octobe r 1995.

 25 Their work led to the first patent, the '799, 
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  1 which is a parent patent that's not asserted in this 

  2 case.  And from the beginning Ken was focused on  how his 

  3 company was going to make money, how it was goin g to 

  4 generate revenue.  He was focused on generating revenue 

  5 because, as you have heard, he always pays his w ay.  And 

  6 he learned that Lycos was using advertising and search 

  7 engines to generate revenue.  He thought it woul d be a 

  8 good idea to do that, too, with respect to his c ompany.

  9 PX-218, which was a document admitted into 

 10 evidence, you will remember, was the investor su mmary 

 11 that Ken prepared in an effort to raise capital,  and that 

 12 document talks about advertising.  In fact, it w as Ken's 

 13 business model.  You will remember, I took him t hrough 

 14 that diagram that is on about the fifth page.  

 15 Advertising was an important part of the plan.  

 16 Back then Ken was already thinking as well that 

 17 you would only charge advertisers who actually c licked on 

 18 the ad, and you will see that at PX-218 also.  I t 's 

 19 another example of Ken being ahead of his time.

 20 Well, as you heard, the WiseWire technology was 

 21 so successful that Lycos decided it had to buy t hem, and 

 22 this gave Ken and Don the opportunity to develop  patented 

 23 technology, which is what's at issue here, the ' 420 and 

 24 the '664 patents, to apply to search engines, so mething 

 25 that Ken, Don and Dr. Carbonell all told you had  not been 
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  1 done.

  2 This technology included filtering for 

  3 advertisements, finding high quality advertiseme nts for 

  4 users to click on.  Mr. Nelson asked you in open ing to 

  5 open the binder and see if you could find advert isements 

  6 anywhere in the binders -- I mean, in the patent s.  And 

  7 I'm going to show you in a minute that the evide nce is 

  8 there that it is in both of the patents.

  9 Ken and Don also told you how hard they worked, 

 10 how they had white boards fil led with equations,  working 

 11 late hours.  And the way Ken described it was it  was like 

 12 peeling an onion, there was one challenge after another 

 13 that had to be resolved.  There wasn't a Eureka moment.  

 14 This was too complex a problem for there to be o ne Eureka 

 15 moment.  

 16 But when they got there, there was a problem, 

 17 and the problem was with Lycos.  Lycos didn't ha ve the 

 18 machines to implement this invention and it wasn 't 

 19 willing to spend the money to buy the machines.  Lycos 

 20 had large main frame computers which were ill-su ited to 

 21 the invention, and it wasn't going to buy new on es.  The 

 22 investors at Lycos, in fact, wanted to sell the company, 

 23 they wanted to move on, and there was nothing th at Ken 

 24 could do about that.  So he decided shortly afte rwards to 

 25 leave.
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  1 Don stayed for almost ten years and he was able,  

  2 as you heard, to implement some of the technolog y in 

  3 parts of the Lycos system, but not in the main s earch 

  4 engine because they didn't have the machines and  where it 

  5 would have had the biggest impact for Lycos.

  6 In hindsight, maybe that was a mistake for 

  7 Lycos.  Don explained how he had tried to addres s that 

  8 situation.  Google may tell you that because Lyc os didn't 

  9 implement this technology in its search engine, it 

 10 couldn't have been very important.  But remember , Lycos 

 11 was sold to a series of foreign investors, inclu ding a 

 12 Korean company named Daum.  And the testimony wi th 

 13 respect to that was Daum didn't know what it was  doing.  

 14 It was a dark and difficult time for Lycos, and I don't 

 15 think that you can take anything out of Lycos's 

 16 difficulties in trying to assess the importance of the 

 17 inventions that are here.

 18 Remember, I told you in the opening a patent is 

 19 a property right.  Whether you build a building on it or 

 20 not, it 's stil l your property.

 21 And you will recall that Ken has testified that 

 22 since the '420 issued it has been referred to or  cited by 

 23 other inventors or the Patent Office 165 times.  I think 

 24 that is some evidence of importance, ladies and 

 25 gentlemen.
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  1 This is Ken's and Don's last chance to get 

  2 rewarded for their great work in this area.  The  patents 

  3 will expire in four years and then they will be public 

  4 property, free for anyone to use for any purpose  that 

  5 they want, including Google.  If there's no awar d in this 

  6 case, it means that Google has used the technolo gy 

  7 without having to pay for it, and Ken and Don an d IPE did 

  8 not get the benefit of a bargain that is establi shed in 

  9 our Constitution.

 10 And, by the way, I don't know whether you are 

 11 going to hear any arguments about IPE and Vringo , but 

 12 don't be misled by that.  Few companies or peopl e could 

 13 be here today if they didn't have banks, investo rs, 

 14 sources of capital in order to pursue things the y want to 

 15 pursue.  So don't hold it against them that they  went to 

 16 a source of capital to be able to pursue enforce ment of 

 17 these patent rights.  

 18 By the way, they are shareholders and they will 

 19 be rewarded for their work should you find for I PE in 

 20 this case.

 21 Okay.  Let's turn to the key issue in this case,  

 22 whether Google infringes.  And I want to restate  the 

 23 problem that I told you about in opening in the Google 

 24 context.  I want to explain to you how Google ha d the 

 25 problem that I described.
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  1 Let's remember, on a big picture level, Google 

  2 told you that it had 10 billion ads in its inven tory.  

  3 That's too much information.  As my kids say, TM I.  So 

  4 the challenge for Google is to find the best ad out of 

  5 that 10 billion to put in the top spot for each set of 

  6 query results, and the reason for that is that t hat top 

  7 slot is the money ad, the top spot where 70 perc ent of 

  8 Google's advertising revenues come from.

  9 Mr. Alferness testified for Google that Google 

 10 needed a system that would predict the right res ults, 

 11 something he testified that Google calls both Qu ality 

 12 Score and pCTR.  And remember, pCTR means predic ted 

 13 click-through rate.

 14 He also told you that Quality Score is an 

 15 overloaded term.  In other words, Google used it  to mean 

 16 different things.  One of the things it uses the  Quality 

 17 Score for is to communicate with its advertisers .  That's 

 18 ranking of 1 to 10 is not accused in this case, and 

 19 Mr. Alferness admitted that on cross-examination  on the 

 20 witness stand.  What is accused is Quality Score  1 and 

 21 Quality Score 2, which is what Google uses to re solve its 

 22 10 bill ion ad problem.

 23 And why did Google need this system?  Well, 

 24 Mr. Alferness told us the answer to that, too.  He said 

 25 if the users don't get useful ads, they might st op 
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  1 coming, and that would be a real problem and it would be 

  2 a real problem since that's where almost all of Google's 

  3 revenues come from.  So it was hugely important for 

  4 Google to have this system that would predict qu ality 

  5 results, to go from 10 bill ion ultimately to tha t top ad 

  6 which I'm calling the money ad.  And that techno logy, 

  7 ladies and gentlemen, is in the '420 and the '66 4 

  8 patents.

  9 You heard testimony about Fig. 6 in this case.  

 10 It is an illustration of how to practice the cla ims 

 11 here.  As you can see from the yellow highlighte d boxes, 

 12 Fig. 6 takes structured and unstructured feature  

 13 information, which is content.  It has a learnin g 

 14 function, what Google calls training on the data , and it 

 15 learns what to do with that data.

 16 And further down in the third yellow box you 

 17 will see it says collaborative input.  That's wh at other 

 18 users think.  And you see it learns or trains on  that.

 19 And then all of that is combined into what's 

 20 called complete rating predictor.

 21 Notice the similarity between what Google does, 

 22 predicted click-through, and what's disclosed in  Fig. 6, 

 23 a complete rating predictor, which is the combin ation of 

 24 both content and collaborative.

 25 So, here's the process, if we can go to the next  
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  1 slide.  It 's described in the Google documents.  And you 

  2 can see here at the top there are ads quality le vers 

  3 targeting, that's filtering for relevance to the  query; 

  4 disabling, that's filtering; prediction, that's 

  5 filtering, pCTR, disabling again; promotion, ano ther 

  6 filtering; and then finally, the only thing that 's not 

  7 accused here is ranking and pricing.  But I woul d point 

  8 out to you that, as you saw in the testimony of 

  9 Dr. Ugone, you need to have pCTR to even rank or  price.  

 10 This is exactly what Google needed for it 10 bil l ion ad 

 11 problem.

 12 And, by the way, Mr. Alferness has also told us 

 13 it was important that Google have results very, very 

 14 fast.  I think he said 200 milliseconds.  So the  

 15 computers have to do the work.  That's what's in  the '420 

 16 and '664 patents, the computers do the work, not  human 

 17 beings.

 18 Now, we know where Don and Ken's patented system  

 19 came from.  It started with Ken's hard work at C arnegie 

 20 Mellon, progressing to WiseWire, and ultimately the work 

 21 they did at Lycos with respect to the search eng ines.  

 22 But where did Google's systems come from?  You d idn't 

 23 hear anything about that.

 24 Mr. Nelson told you in the opening he would 

 25 provide testimony and evidence of Google's devel opment of 
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  1 its own system to solve this problem, including patents 

  2 on the system.

  3 Next slide.  He promised you that you would hear  

  4 about the efforts from Google witnesses to devel op the 

  5 Google system.  Here are seven witnesses who tes tified in 

  6 this trial.  None of them described that story t o you, 

  7 ladies and gentlemen.

  8 Mr. Nelson also told you that you would hear 

  9 about a Google patent with respect to the develo pment of 

 10 Smart Ads.  Remember, there was testimony about that, 

 11 too.  Mr. Furrow said he wasn't aware of any suc h patent, 

 12 and so did Mr. Holt.  

 13 Only one Google patent is going to be in the 

 14 binders that you have back in the jury room, and  that's a 

 15 patent that IPE offered into evidence, and IPE o ffered 

 16 that patent into evidence to show that Google's patent 

 17 lawyers actually knew about the '420 patent.

 18 That reminds me of something else.  Mr. Nelson 

 19 also complained that IPE never called Google abo ut patent 

 20 infringement.  Well, what about Google?  Why did n't it 

 21 call Lycos?  Its patent lawyers knew about the ' 420 

 22 patent because the Patent Office cited it to the m.  

 23 That's why we moved to admit PX-416 in your bind ers into 

 24 evidence to show that the Google patent owners k new about 

 25 the '420 patent.  That patent has nothing to do with the 
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  1 Smart Ads development story, and you know that's  true 

  2 because no Google witness testified about that p atent.

  3 Not only did Google know about the '420 patent, 

  4 but you also heard from Mr. Alferness that Googl e has 

  5 this vast database called Google patents.  It's free.  

  6 Anyone can use it, even Google.  And you can sea rch for 

  7 any U.S. patent, and yet having this database, G oogle 

  8 never picked up the phone, called Lycos to discu ss either 

  9 of these patents.

 10 And remember the testimony of Dr. Ugone.  In 

 11 2004, February 2004, Google and Lycos were neck- and-neck 

 12 competitors in the Internet.  They had very clos e number 

 13 of visits from Internet users at that time.  So,  no 

 14 development story from Google at all and no pate nt.

 15 So what were some of Google's responses to these  

 16 arguments?  Well, as an example, Mr. Nelson enco uraged 

 17 you to open the binder, as I said, and try to fi nd where 

 18 there's any reference to advertising.  He said w e were 

 19 trying to stretch the patents, that they don't a pply to 

 20 advertising.  Well, as you see on this slide, hi s own 

 21 expert disagreed with him.  He agreed that when the 

 22 patent talked about informons, it included an 

 23 advertisement.

 24 And what about claim 5 of the '664 patent?  This  

 25 invention expressly claims advertisement.  Could  there be 
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  1 any doubt that this patent encompasses claim for  

  2 advertising?  There's no stretching here, at lea st by 

  3 IPE, ladies and gentlemen.

  4 Another response that I told you about in 

  5 opening was that Google has two-stories about wh at it 

  6 does, the story that it tells its customers and the story 

  7 they want to tell you here in court.

  8 Remember, Mr. Fox testified that these technical  

  9 inaccuracies in these documents are confidential .  He 

 10 said that the English language documents that de scribe 

 11 how the system works and are supposedly inaccura te are 

 12 confidential.  Use your common sense.  Does that  make 

 13 sense?  Year after year of the same public state ments by 

 14 Google as to how the system works, which I'm goi ng to go 

 15 through it for you in a few minutes.

 16 Ladies and gentlemen, the technical inaccuracy 

 17 issue only came up after this lawsuit was filed.   This is 

 18 a gotcha argument, and this is how it goes:  For  years 

 19 they tell the world, including their own interna l 

 20 engineers, how their advertising system works, b ut during 

 21 all that time they say it was all wrong, not tec hnically 

 22 accurate, to use their phrase.

 23 According to this argument, the Google computers  

 24 actually do something different, which makes all  those 

 25 Google documents wrong.  It 's a very convenient argument 
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  1 if you are defending a lawsuit and you don't wan t to take 

  2 responsibility and pay your fair share, pay your  royalty, 

  3 but the documents are only wrong for the purpose s of this 

  4 lawsuit, because Mr. Fox testified they have no plans to 

  5 correct them.  Why would that be?  Wouldn't a co mpany 

  6 like Google want to do the responsible thing and  correct 

  7 its documents?

  8 There's a simple answer for this, ladies and 

  9 gentlemen.  The documents are correct, they are not 

 10 wrong, and that's why there is no plan to correc t them.  

 11 They accurately describe the system, just as Dr.  Frieder 

 12 told you after he reviewed the source code.

 13 Another response Google made was source code.  

 14 Their position was when you go back into the jur y room, 

 15 that's all you are going to have to rely upon.  That's 

 16 going to be the only evidence you can look at, e vidence 

 17 that, I fear, you may not really be able to unde rstand.  

 18 I can tell you that I don't understand it.  I'm not a 

 19 computer scientist.  I can't read source code.

 20 When you are sitting back there with the source 

 21 code, I want you to think about this.  If their version 

 22 of the truth with respect to technical inaccurac y was 

 23 correct, don't you think that somewhere along th e line in 

 24 the trial of this case you would have seen an e- mail, a 

 25 document, something that some Google engineer wr ote that 
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  1 said, hey, you know what, we can't describe this  system 

  2 accurately, so let's just agree we are going to describe 

  3 it inaccurately?  Where was that document?  I ne ver saw 

  4 it.

  5 This technical inaccuracy argument is a lawyer's  

  6 argument.  Go back and look at those documents t hat you 

  7 are going to have in the jury room and see where  you find 

  8 them.

  9 In addition, it seems like not all the Google 

 10 witnesses got the litigation story.  You will re member 

 11 the testimony of Mr. Diorio.  It seems like he h as pretty 

 12 good sense.  He said, why would you write someth ing that 

 13 isn't true?  It doesn't make sense.  Exactly.  W hat they 

 14 wrote was true.  Dr. Frieder testified about it.   The 

 15 consistency of the documents tells you that that 's true.

 16 And what does it tell you when we use their 

 17 documents to prove infringement and they don't?  In his 

 18 testimony, Dr. Ungar, their expert, never relied  on a 

 19 single Google document.  He played this legal go tcha game 

 20 of saying disregard all the documents and focus only on 

 21 source code, and he read from the slides when he  was up 

 22 there on the witness stand that had been prepare d for 

 23 him.

 24 Okay.  So let's look at the documents, and we 

 25 are going to begin by going through a couple of them, and 
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  1 then I'm going to very quickly go through the sl ides that 

  2 my partner, Frank Cimino, put up during his exam ination 

  3 of Dr. Frieder.

  4 So, the first one you saw was PX-228, and this 

  5 one shows that the targeting or scanning a netwo rk to 

  6 find the relevant informon relevant to the query  is met.  

  7 In other words, look for the best high quality a ds.

  8 If we can go the to next slide, PX-338.  One of 

  9 the things they do in that regard is look for co ntent.

 10 Next slide, please.  PX-338 again, 

 11 collaborative, feedback from the users.

 12 And then they combine.  They calculate a Quality  

 13 Score based upon both the collaborative and the content 

 14 as a part of solving their 10 billion ad problem .

 15 Now, IPE offered more than just Google 

 16 documents.  We showed you the testimony of Mr. F urrow.  

 17 I'm sorry, we played the testimony of Mr. Furrow , and he 

 18 said with respect to content that what the sourc e code 

 19 was doing was getting at the textual similarity between 

 20 the query and the creative.  Creative, you may r ecall, is 

 21 the advertisement.

 22 And for collaborative he said, the major input 

 23 is historical data.  And then he explained that they 

 24 combined and filter as well.

 25 You, I'm sure, remember Mr. Furrow also came 
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  1 here to testify, and he actually had another doc ument 

  2 that he said he had prepared in ten minutes two nights 

  3 before his testimony to explain the system, but he had to 

  4 admit that he had forgotten something, he had le ft 

  5 something out, and that was the query, an extrem ely 

  6 important component of the Google system.

  7 Apart from source code, this is all Google 

  8 offered you.  IPE, on the other hand, offered yo u a lot 

  9 of other documents with respect to the Google sy stem.  

 10 So, for example, if we can look at PX-231 writte n in 

 11 2005, you see the same thing.

 12 Next slide, please.  302, same thing.  The 

 13 Official Textbook from Google AdWords is the tit le of 

 14 this document.

 15 PX-52, in 2007, same thing all over again.

 16 PX-156, August 2008, content and collaborative.

 17 PX-232, content and collaborative.

 18 PX-357, content and collaborative.

 19 PX-112.  These are all statements made before 

 20 the lawsuit was filed, ladies and gentlemen.  Up dated 

 21 2011, content and collaborative.  Actually that one was 

 22 AdWords, forgive me.

 23 But even afterwards, in November of 2011, PX-21,  

 24 same message, same accurate message.  There's no  

 25 technical inaccuracy here.
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  1 PX-338 is the last one.

  2 Okay.  So we proved infringement by source code,  

  3 by Google internal documents, by testimony of Go ogle 

  4 engineers like Mr. Furrow and Gary Holt who didn 't come 

  5 to trial, but he testified by videotape, and by a truly 

  6 qualified expert, Dr. Frieder, who is an award-w inning 

  7 computer scientist, chair of a department in Geo rgetown, 

  8 a full professor, has every credential you could  imagine 

  9 with respect to computer science in contrast to 

 10 Dr. Ungar, who has no degree in computer science  and is 

 11 not even a full professor at his university.

 12 One last point with respect to this.  As part of  

 13 Google's damages case, Google's expert, Dr. Unga r, 

 14 testified that Google would have chosen a differ ent path 

 15 to avoid infringement.  He said, and I quote, it  would be 

 16 easy to go in a different way.

 17 That's not true.  Dr. Frieder testified that 

 18 that's not true and Dr. Carbonell agreed.  In fa ct, 

 19 Dr. Carbonell told you he tried to do that, and even he 

 20 couldn't do it.

 21 This case has been pending for over a year.  If 

 22 it was so easy, why didn't Google do it?  The re ason is 

 23 that this predictive tool that Ken and Don devel oped is 

 24 very, very special.  Very hard to create, and ye t vital 

 25 to the money ad that generates most all of Googl e's 
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  1 revenue.  Nothing else produces the same quality  as that 

  2 machine process that's described in the patents.

  3 So in summary, the infringement evidence, you 

  4 saw the check board, shows that all the elements  of the 

  5 claim are satisfied, and that means that there i s 

  6 infringement.  And there's not only infringement  of claim 

  7 10, but you are actually going to be asked in th e verdict 

  8 for to check a box with respect to every claim t hat's 

  9 asserted in this case and that evidence applies to every 

 10 claim.  And so what I'm suggesting to you is tha t you 

 11 would check the box to show that every one of th ose 

 12 claims is infringed.

 13 Okay.  Damages.  I need to start by explaining 

 14 to you that Judge Jackson has issued a ruling th at is 

 15 limiting the recovery with respect to Google fro m the 

 16 period from September 15, 2011 to the present.  So what I 

 17 say to you about damages with respect to the amo unt 

 18 that's recoverable against Google is going to be  

 19 different than what I told you and what testimon y you 

 20 heard about that during the course of the trial.   The 

 21 ruling only applies to Google, though.  It does not apply 

 22 to the other defendants.

 23 You know, Google is a company that believes in 

 24 mathematics, but when it brought its damages mod el to you 

 25 in this court, they didn't use any math to calcu late a 
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  1 royalty.

  2 Think about it, a math-driven company using no 

  3 math.  Dr. Ugone, their damages expert, admits t hat he 

  4 uses math to calculate a reasonable royalty in e very case 

  5 when he works for the patent owner, but he didn' t do that 

  6 here because he's not working for the patent own er.  He 

  7 brought no math to the table.

  8 IPE did bring math to the table.  It was pretty 

  9 straightforward, actually.  Look at the increase  in 

 10 revenue associated with infringement -- not anyt hing 

 11 else, just what's associated with infringement - - and 

 12 apply a royalty rate to it.

 13 For that purpose he used a pretty simple 

 14 formula, which is right here on the next slide.  Take the 

 15 percentage of increase in revenue -- you heard t estimony 

 16 from Dr. Becker about that -- apply the rate as he 

 17 determined to be customary in the industry, and you come 

 18 up with a number.

 19 So let's talk about it.  And he did that for 

 20 each defendant.  Let's talk about the rate first .  How 

 21 did Dr. Becker do that?  Where did it come from?

 22 Well, he looked for licenses that would 

 23 demonstrate a customary rate in the industry pur suant to 

 24 something known as Georgia-Pacific Factor 12, an d he 

 25 found three such licenses.  Licenses to Marchex,  eXact 
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  1 and Interchange, and they had a range of rates f rom 3 

  2 percent at the low end to 5 percent at the high end.  He 

  3 chose a rate that's towards the lower end.  

  4 And, by the way, I believe the Court is going to  

  5 ask you -- I'm not quite sure about this, actual ly -- to 

  6 identify a rate in your verdict.  If he does, th en I 

  7 suggest to you that 3.5 percent would be the app ropriate 

  8 running royalty rate to enter, if that's on your  verdict 

  9 form.

 10 How did Dr. Becker get to the base, now?  Well, 

 11 he relied on Google documents and Google employe es.  

 12 First of all, he used the only Google apportionm ent 

 13 document that was available to him, the revenue force 

 14 document from Google's own file, and that's PX-6 4.  

 15 That's in evidence.  That will be in the jury ro om with 

 16 you.  You can look at that, too.

 17 There was a lot of criticism about that.  

 18 Dr. Becker did, but, by the way, remember, the t estimony 

 19 was the (e) on the right stood for estimated fro m which 

 20 you can infer what didn't have an (e) was actual  data, 

 21 not estimated data.

 22 When there was no more data for Dr. Becker to 

 23 use, in other words, after 2007, he assumed the growth 

 24 was flat so he used the 20.9 percent.

 25 And remember, for Google recovery is only 
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  1 limited to the last four quarters, so back to th e fourth 

  2 quarter of last year.  So those are the only rat es from 

  3 here that are relevant to your determinations wh en you 

  4 retire to deliberate.

  5 And you will recall that Dr. Becker confirmed 

  6 that there had actually been this much increase in 

  7 revenue from other sources.  For example, you he ard the 

  8 Ben Love video, as we called it, in which Google  

  9 explained that turning on Smart Ads gave an imme diate 20 

 10 percent gain in revenue in clicks, and that then  

 11 subsequently the difference is probably even hig her than 

 12 that, maybe as high as 40 percent.  But Dr. Beck er didn't 

 13 use any higher number than that.  That's PX-34.

 14 There are other documents and presentations in 

 15 evidence as well.  PX-32, PX-337.  So that's how  we got 

 16 to the base.  And then he applied 3.5 percent to  identify 

 17 royalties.  And you will remember that he calcul ated 

 18 royalties on a quarterly basis.

 19 Well, as a result of the ruling, the only 

 20 royalties that are at issue here are the ones th at are 

 21 represented by the four bars on the far right.  And you 

 22 will need to rely on your memory and judgment to  

 23 determine based upon that what's a reasonable ro yalty for 

 24 Google to pay after September 15, 2011.

 25 Now, with respect to the other defendants, you 
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  1 may recall Dr. Becker offered specific numbers, and here 

  2 they are, for a total of $42,416,561.

  3 Let me just summarize for you what his analysis 

  4 was for you quickly.  He established a trend lin e for 

  5 Google revenue unrelated to Smart Ads.  Everythi ng that's 

  6 below that line in the green, that's a hundred p ercent 

  7 Google.  If you looked only at the 20 percent Sm art Ads 

  8 increase in revenue that's above the red line, a nd he 

  9 calculated a royalty based upon that of 3.5 perc ent.

 10 Now, Dr. Ugone in his testimony said, well, 

 11 Google contributed a whole bunch of things to th is.  

 12 That's absolutely right.  That's absolutely righ t.  And 

 13 this slide down at the right was Dr. Ugone's exp lanation 

 14 to you on that.  That's the 96.5 percent, ladies  and 

 15 gentlemen.  That's all to Google.  Nobody is ask ing for a 

 16 royalty on any of that, just on the impact that the 

 17 patented technology made with respect to Google' s 

 18 revenues.

 19 Now, Dr. Ugone and Google made several 

 20 arguments, including Dr. Becker shouldn't have r elied 

 21 upon PX-64, and there they go again running away  from 

 22 their own documents.  If they had something bett er, if 

 23 they had other numbers to provide, they should h ave 

 24 brought them to court.

 25 There was no witness who came here from Google 
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  1 and testified that those numbers were wrong.  Th ere was 

  2 no witness from Google that gave you any better data, and 

  3 I suggest you can conclude, you can infer from t hat those 

  4 numbers are right and that all those confirmator y things 

  5 that are in evidence that you will have in the j ury room 

  6 are correct.

  7 Another argument was that Lycos and Google would  

  8 have agreed to a lump sum.  And underneath that is the 

  9 idea that a lump sum is a far, far smaller numbe r than a 

 10 running royalty.  I asked Dr. Becker if that was  correct, 

 11 and he said no.  And Dr. Ugone didn't agree with  that, 

 12 that I heard from his testimony.  And it wouldn' t make 

 13 sense, ladies and gentlemen.  Why would the pric e be so 

 14 different based upon the structure of the transa ction?  

 15 And if it was true, why would any patent owner e ver agree 

 16 to a lump sum?  It would just be giving money aw ay.

 17 In that hypothetical negotiation Lycos would 

 18 have known that Google was going to use its tech nology in 

 19 all of its advertising products.  And Don Kosak,  one of 

 20 the inventors here, was on the executive team at  Lycos.  

 21 He would have been at that table and he would ne ver have 

 22 licensed out that technology so cheap to a close  

 23 competitor.

 24 Google also relied on the Meyer purchase 

 25 agreement.  These are the patents that Dr. Ugone  admitted 
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  1 he knows only they have been used to try to push  down 

  2 damages amounts payable in patent cases.  There' s no 

  3 evidence in the record that those Meyer patents have been 

  4 used by Google for any other purpose.

  5 You know, the beauty of running royalty is that 

  6 both sides get to share in the risk and you only  pay for 

  7 what you use.  And as you heard, that's how Goog le 

  8 structures its agreements with its partners, inc luding 

  9 all the defendants in this case, a revenue shari ng kind 

 10 of thing.

 11 And Dr. Ugone gave you a bunch of explanations 

 12 about the administrative burdens of that.  Well,  guess 

 13 what?  Google already has a system called Admini strative 

 14 Console to take care of all that, including the sharing 

 15 of confidential information.

 16 Dr. Ugone also relied upon the sale of Lycos 

 17 after the hypothetical negotiation, but he admit ted he 

 18 knows nothing about that transaction other than the sale 

 19 price.  And he didn't even include it in his 

 20 Georgia-Pacific analysis, as he told you.

 21 He also relies on the sale of the patents after 

 22 the hypothetical negotiation date.  But the evid ence is 

 23 that Lycos had no idea whether Google was infrin ging.  

 24 Don Kosak testified that when he asked Google --  he asked 

 25 Google what they were doing.  Lycos had no infor mation 
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  1 about Google's use and profit from the use of th is 

  2 patented technology and, therefore, the sale of the 

  3 patents is irrelevant, just like the Carl Meyer 

  4 transaction.

  5 Ladies and gentlemen, Google's use and profits 

  6 from this technology must be considered in calcu lating a 

  7 royalty because it is this technology that drive s those 

  8 increases in revenue, as we have talked about.

  9 Let me talk to you for a few minutes about 

 10 validity.  First of all, remember that Google ha s the 

 11 burden.  Google is arguing, in effect, that four  

 12 examiners at different points in time made mista kes in 

 13 allowing these two patents.

 14 Google showed you a slide in opening that seemed  

 15 to suggest that Ken didn't think he had invented  the 

 16 combination of content and collaborative filteri ng.  In 

 17 fact, what Ken testified was he invented every w ay he 

 18 could think to do it.

 19 When he was asked have you invented every 

 20 conceivable way to do it?  He said, I don't know  how to 

 21 answer that question.  How could you know every 

 22 conceivable, every possible way of doing it?

 23 And you remember, Google kept asking what's 

 24 innovative about the patent, not what's innovati ve about 

 25 the invention.  Ken's not a bad word.  You can t alk about 
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  1 his invention, but you can't talk about the pate nt 

  2 system. 

  3 You remember the video that you were shown at 

  4 the beginning of this case from the Federal Judi cial 

  5 Center?  It explained when a person thinks he ha s an 

  6 invention, it goes to a patent lawyer.  That's w hat Ken 

  7 did.

  8 There are four parts to this invention and, as 

  9 you heard Dr. Carbonell say, they are all tightl y 

 10 integrated.  They are a very significant tightly  

 11 integrated, I don't know how better to say it, 

 12 invention.  And this next slide is the last elem ent of 

 13 two claims, one from the '420, one from the '664 , and you 

 14 can see all these things are working together li ke gears 

 15 in an engine and none of the prior art that you saw 

 16 discloses these elements, all of them working to gether 

 17 like gears in an engine.

 18 So these claims say the search system must 

 19 filter, the filter must combine content and coll aborative 

 20 data related to the query and filter it in.

 21 THE COURT:  You have 14 minutes remaining.

 22 MR. SHERWOOD:  I'm sorry, your Honor?

 23 THE COURT:  14 minutes.

 24 MR. SHERWOOD:  14.  Thank you very much, your 

 25 Honor.
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  1 So the defendants showed you the slew of prior 

  2 art references, but not a single one of them des cribes 

  3 that invention.

  4 Let's look at the next slide.  Rose, Lashkari 

  5 and Fab, two separate systems, a profile system and 

  6 search system.  Dr. Carbonell explained that at length in 

  7 his over-the-wall slide that you are looking at here.

  8 These profile systems, which are Fab, Lashkari 

  9 and Rose, they don't have a query.  They have a profile.  

 10 That's a persistent long-term information intere st.  

 11 That's where Ken started at WiseWire, make no mi stake 

 12 about it.  That's not where he ended up when he was at 

 13 Lycos.

 14 There were two references that defendants 

 15 claimed were anticipatory, Bowman and Culliss.  And 

 16 Dr. Carbonell explained to you that those refere nces are 

 17 missing, again, important parts of the gears to make the 

 18 system work.  They do not filter for relevance t o the 

 19 query and they don't rank.  I mean, they do rank .  They 

 20 don't filter.

 21 Dr. Carbonell went through this in detail 

 22 yesterday, so I'm not going to go through it aga in.  But 

 23 I do want to point out to you something that's i n the 

 24 Bowman reference where he says, "By ordering and /or 

 25 subsetting the items in the query result in this  way in 
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  1 accordance with collective and individual user 

  2 behavior--" that's the collaborative, "--rather than in 

  3 accordance with the attributes of the items."  C ontent.  

  4 So what he's saying is do collaborative, not con tent.

  5 And finally, with respect to Culliss, I want to 

  6 point out to you that this is something that the  patent 

  7 examiners did consider.  It 's before them.  It's  on the 

  8 front page of the patent.  And as you heard test imony, 

  9 the examiners actually initialed to show that th ey had 

 10 looked at this reference.  It has the same defec ts as 

 11 Dr. Carbonell described during his testimony.

 12 So, ladies and gentlemen, under our Constitution  

 13 Lang and Kosak, or whoever owns these patents, a re 

 14 entitled to enforce them during the limited time  period 

 15 that they are in effect, and that's what brings us here 

 16 today, the enforcement of those rights.  

 17 And I will reserve the rest of my time, your 

 18 Honor.  How many minutes do I have left, Judge?

 19 THE COURT:  Approximately ten.

 20 MR. SHERWOOD:  Thank you.

 21 THE COURT:  You can go forward.

 22 MR. NELSON:  You want me to go, or I believe you  

 23 said you wanted to take a break after --

 24 THE COURT:  Oh, yes.  

 25 Ladies and gentlemen, we are going to take a 
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  1 ten-minute break and then we will go forward wit h the 

  2 next argument.

  3 (Jury out.)

  4 (A recess was taken at 11:48 a.m., after which 

  5 court reconvened at 12:11 p.m.)

  6 THE COURT:  I believe you just brought a case 

  7 that says laches applies to the codefendants of Google.  

  8 I just checked the cases, and it is here in the cases in 

  9 Virginia.  It 's certainly reasonable and makes s ense.

 10 My concern is, Gentlemen, with all the lawyers 

 11 in this case, what is the problem that you canno t get to 

 12 the Court the proper law before the Court rules?   I mean, 

 13 you know, it's amazing.  We went over this in th e charge 

 14 conference this morning and when Mr. Brothers ra ised the 

 15 proposition that laches was a personal defense - - 

 16 MR. NELSON:  Can I address that?

 17 THE COURT:  No, you wait.

 18 MR. NELSON:  Okay.  Sorry.

 19 THE COURT:  You did not say at that time, but, 

 20 Judge-- even if you had put it before me --the 

 21 codefendants are entitled to the benefit of lach es also, 

 22 and give me this case so the Court could conside r it 

 23 before it prepared the Instruction No. 32 on Dat e of 

 24 Commencement of Damages.  Mr. Sherwood has argue d, and 

 25 now it's raised.
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  1 What do you have to say, Mr. Nelson?  Let's make  

  2 it quick.

  3 MR. NELSON:  Your Honor, because of this, 

  4 pursuant to your Honor's instructions, we e-mail ed them 

  5 at 5:00.  We said what are you going to do with damages?  

  6 What are you going to claim?  We followed up at 6:30, we 

  7 followed up at 8, we followed up at 10:00.  We d idn't get 

  8 anything.  They walked into the charge conferenc e this 

  9 morning and gave your Honor the cases.  

 10 THE COURT:  Now, why didn't someone give me this  

 11 case this morning at the charge conference?  

 12 MR. NELSON:  Because we didn't know they were 

 13 going to make this argument.  They have never ra ised 

 14 this.  Mr. Brothers came back in and tried five times to 

 15 get your Honor to change its ruling, which was t ossing 

 16 out all the damages prior to September 15th, 201 1.  

 17 Now they come into the charge conference and 

 18 dropped the case on you.  We didn't know this wa s even an 

 19 argument.  That's why we asked them, what are yo u going 

 20 to do?  What are you going to do respect to dama ges?  Not 

 21 only did they refuse to tell us, they didn't eve n 

 22 acknowledge the e-mail.

 23 THE COURT:  Thank you.  

 24 All right.  Mr. Sherwood and Mr. Brothers, I 

 25 will hear from you briefly and then the Court is  going to 
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  1 rule.  You have one more issue you gentlemen can  take up 

  2 with the Federal Circuit.  Come on.

  3 MR. BROTHERS:  We have not been provided with 

  4 that case, your Honor.  I will note that we in o ur 

  5 fil ings -- I don't know what case you are referr ing to 

  6 because they didn't give me a copy.

  7 THE COURT:  You mean, you didn't give him a copy  

  8 of the case?

  9 MR. NELSON:  I didn't have a copy of the case.  

 10 I had a citation.

 11 Now I have a copy.

 12 MR. BROTHERS:  Thank you.

 13 THE COURT:  It's the case of Odetics versus 

 14 Storage Technology Corporation at 919 Fed.Supp. 911, and 

 15 the case does stand for the proposition that the  

 16 codefendants or the customers of one who benefit s from 

 17 laches should be entitled to receive the benefit  of 

 18 laches because if they cannot receive the benefi t of 

 19 laches, the possibility is they could come back on 

 20 Google.  And then what it boils down to is if th ey can 

 21 recover from Google, then Google has been stripp ed of the 

 22 benefit of laches.

 23 MR. BROTHERS:  I understand.  So the question is  

 24 whether there's any evidence from, and I'm liste ning to 

 25 your Honor in the description of it, of whether there was 
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  1 an indemnification here.  There's no evidence he re.  No 

  2 evidence has been provided that Google or the ot her 

  3 defendants are seeking indemnification.  And to the point 

  4 that is the distinction here, that assertion is simply 

  5 not in evidence.  

  6 I/P Engine has the right to sue each of these 

  7 individual defendants and make its recovery inde pendent 

  8 of its claims of Google because they all are acc used 

  9 directly of infringement.  And so absent any evi dence to 

 10 that extent, the general proposition, which we p rovided 

 11 to you, which was both Fourth Circuit and Federa l Circuit 

 12 post-dating this case, is that laches is a perso nal 

 13 defense and to the extent there is an exception that is 

 14 being asserted here, there is no evidence that t hat 

 15 exception is provided.

 16 I would also note that we provided to the 

 17 defendants when we filed at about 2:00 this morn ing our 

 18 proffer with regard to the laches defense exactl y the 

 19 cases that we cited to your Honor this morning.

 20 THE COURT:  Mr. Nelson, so back to the record 

 21 now.  We are back to the record.  This thing fli ps both 

 22 ways in terms of what's in the record.

 23 This case does talk about some type of 

 24 indemnification.  Are there any type of indemnif ication 

 25 agreements between Google and all the rest of th e 
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  1 codefendants?  It's not before this Court.  I do n't have 

  2 it.

  3 MR. NELSON:  There are.  They are the very 

  4 service agreements that he just talked about tha t they 

  5 put into evidence and he just argued were a basi s for the 

  6 running royalties.  So the service agreements th ey put 

  7 into evidence, those provided the indemnity.  

  8 I might add on this point, your Honor, on our 

  9 memorandum in support of our motion for judgment  as a 

 10 matter of law to the matter of laches, we moved as to all 

 11 those things.  That was out there.  They were on  notice.  

 12 So this whole thing that came up this morning an d with 

 13 this proffer was again, as your Honor said yeste rday, 

 14 backfill ing by them after the fact.

 15 THE COURT:  Okay.  In the case that it's in the 

 16 service agreements that have already been put in to the 

 17 evidence, do you dispute that proposition that i t 's in 

 18 the service agreements?

 19 MR. BROTHERS:  There are service agreements in 

 20 evidence.  I don't believe that they have the 

 21 indemnification language.  The first --

 22 THE COURT:  All right.  Somebody give me one of 

 23 them.  Show it to me.

 24 Mr. Taylor, we may have to change what we were 

 25 going to do here.  Have them eat in lunch before  we go to 
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  1 the charge.  The time is all off.  We will see w hat we 

  2 do.

  3 MR. NELSON:  Your Honor, so for example, 

  4 Plaintiff's Exhibit 260, this is the agreement w ith 

  5 Target.

  6 THE COURT:  Okay.

  7 MR. NELSON:  It's TAR-IPE Bates No. 0208, the 

  8 last numbers.  Indemnification Rule:  "Google wi ll 

  9 defend, indemnify and hold harmless Customer, it s 

 10 affil iates (defined below in Section 11.3), and their 

 11 respective directors, officers and employees --"  I should 

 12 slow down.

 13 THE COURT:  The Court just read it.

 14 MR. NELSON:  Okay.

 15 THE COURT:  Here's where we are.  Have a seat.

 16 The Court finds, in reading the case the Court 

 17 just cited in the record, that the codefendants should be 

 18 able to benefit from the Court's ruling on lache s.  The 

 19 Court cited Odetics versus Storage Technology Corporation 

 20 at 919 Fed.Supp. 911, a 1996 case.  

 21 The Court has gone back and looked at the 

 22 service agreement with Target.  There's a servic e 

 23 agreement also in here for one of the other code fendants 

 24 at another exhibit, and they do provide for 

 25 indemnification against any lawsuits to the exte nt it's 
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  1 brought into question the question of the patent s or 

  2 trademarks, etc., that's being used.

  3 Under those circumstances the Court would have 

  4 to find that the laches ruling also applies to t he 

  5 codefendants.  That being the case, the damages will have 

  6 to be calculated in the same manner for the code fendants 

  7 as they are for Google, and the Court originally  had an 

  8 instruction running those damage calculations to  the date 

  9 of filing the lawsuit and so we are going right back to 

 10 that instruction, give them the copy I originall y had in 

 11 there.  We are going back to that language and w hat the 

 12 parties can do.  

 13 Mr. Brothers, you-all can object to it for the 

 14 record.  You can object to it for the record.

 15 MR. BROTHERS:  Thank you, your Honor.  We object  

 16 to the Instruction --

 17 THE COURT:  32.

 18 MR. BROTHERS:  -- 32 as revised by the Court.  I  

 19 would note that the indemnification referenced i s not 

 20 specific to patent infringement, and there is ca se law 

 21 that unless there is specific indemnification to  patent 

 22 infringement in general, that the indemnity refe rence 

 23 does not apply.  And I would also note that the customer 

 24 agreements are different with respect to each of  the 

 25 defendants, and I do not believe that even the 
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  1 indemnification language that was referenced for  Target 

  2 is in, for example, the AOL or the IAC agreement s.  I am 

  3 in the process of reviewing that right now.  So that is 

  4 an additional basis for the objection.

  5 MR. NELSON:  Just for the record and to make it 

  6 clear, they do refer to those patents specifical ly, which 

  7 I think your Honor already read.

  8 THE COURT:  Okay.  Gentlemen, that's where we 

  9 stand.  

 10 Mr. Sherwood, in view of the Court's ruling -- 

 11 by the way, I have redistributed to you the new damages 

 12 instruction and the proposed verdict form.  You should 

 13 have it.

 14 The Court will give you an additional five 

 15 minutes, if you need it.  You have got 15 minute s on 

 16 rebuttal since you need to deal with the issue o f damages 

 17 in view of the Court's ruling.  That's all I wil l say.

 18 MR. SHERWOOD:  Thank you, your Honor.  There is 

 19 one other thing I think your Honor might have be en 

 20 alerted that there was an issue about one of the  

 21 exhibits.

 22 THE COURT:  I thought we resolved all questions 

 23 of any exhibits, demonstrative exhibits, in the charge 

 24 conference.

 25 MR. SHERWOOD:  Right.
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  1 MR. NELSON:  Your Honor, you know what?  This 

  2 had to do with damages because they hadn't told us the 

  3 number.  We were going to replace it with a ques tion 

  4 mark.  We will just take that all out.  We don't  even 

  5 need to worry about it.

  6 THE COURT:  Thank you, sir.

  7 On second thought --

  8 MR. NELSON:  No, no.  This just has to do with 

  9 your Honor's ruling about how we are going to de al with 

 10 they gave them numbers of $44 million for those previous 

 11 defendants, which, obviously, is not correct.

 12 THE COURT:  Okay.  Well, I tell you what you can  

 13 do.  I am giving him a chance to go over on rebu ttal to 

 14 try to address the issue of damages, and you hav e a 

 15 chance to argue it, that they are incorrect.

 16 MR. NELSON:  Okay.

 17 THE COURT:  Now, you have a chance to also 

 18 argue -- that's why you have the instructions.  And to 

 19 the extent that he had an instruction that to a certain 

 20 extent misdirected the parties' argument, that's  why I'm 

 21 giving you the opportunity to go back because he  has an 

 22 opportunity to go back, understanding the Court has ruled 

 23 that the damages are going to run for all the pa rties 

 24 from September 15 forward.  

 25 I think the Court, before you go back on 
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  1 rebuttal, Mr. Sherwood, in the interest of fairn ess, has 

  2 to let the jury know that because of a Court rul ing, you 

  3 have been given an opportunity to re-address the  argument 

  4 you made regarding damages.  I will just have to  do that.

  5 MR. SHERWOOD:  Thank you, your Honor.

  6 THE COURT:  Okay.

  7 Bring the jury back.

  8 (Jury in.)

  9 THE COURT:  You may be seated.

 10  The record will reflect all yours are present 

 11 in the courtroom.  Does counsel agree?

 12 MR. SHERWOOD:  Yes, your Honor.

 13 MR. NELSON:  Agreed.

 14 THE COURT:  All right.  We will now hear closing  

 15 argument from the defendants.

 16 MR. NELSON:  May I proceed, your Honor?  

 17 THE COURT:  You may.

 18 MR. NELSON:  I will move back a little bit-- the  

 19 monitor is here --so I can see what you are seei ng.

 20 All right.  Well, thank you.  I mean, before I 

 21 get started to talk to you about the evidence, I  do want 

 22 to thank you.  I have done several of these, and  the 

 23 attentiveness and the effort that you guys have put into 

 24 listening to the witnesses, looking at the evide nce, 

 25 taking notes, is really appreciated because one of the 
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  1 things that we are counting on in this case is t hat you 

  2 get the facts, right?  That's what we have been here for, 

  3 that's what we have been trying to give you, the  facts.

  4 Now, we just got accused in their opening 

  5 statements of trying to hide the facts from you,  to try 

  6 to say, well, wait a minute, these documents, th ese 

  7 marketing documents are wrong.  That's not right .  You 

  8 listened to the facts in this case.  We brought in the 

  9 witnesses.  We brought Mr. Furrow in here to tal k to you, 

 10 to tell you how the system worked.  We made all these 

 11 people available.  That's why they showed you-al l the 

 12 depositions.

 13 What did Dr. Frieder say?  Dr. Frieder said he 

 14 flew out to San Francisco, right, because he wan ted to 

 15 sit in the deposition of Mr. Furrow because Mr. Furrow 

 16 was the one who knew how the system worked.  We made all 

 17 those people available.  We brought him in here.   He told 

 18 you how that system worked.  He told you how the y had 27 

 19 models of the previous source code that they had  worked 

 20 on and how that was written, and we made him ava ilable 

 21 for cross-examination.  They had every opportuni ty to ask 

 22 him any questions they wanted.  We don't have an ything to 

 23 hide in this case.  We are not running away from  

 24 anything.

 25 Now, let me talk about these documents, these 
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  1 marketing documents.  It was amazing to me.  Cou nsel says 

  2 the most important thing is infringement, and th en he 

  3 breezed through it.  He didn't talk about the cl aims, he 

  4 didn't talk about how the systems actually work,  what the 

  5 evidence is that you are going to be asked to co nsider 

  6 here.  So let's think about who really is runnin g away 

  7 from these marketing documents.  They showed you  all of 

  8 these marketing documents during Dr. Frieder's t estimony, 

  9 and they had these colored documents, right, bec ause they 

 10 wanted you to look at the colors.  This is conte nt, this 

 11 is collaborative.  But they didn't explain anyth ing.  

 12 They didn't say, wait a minute, how does this ti e to how 

 13 the system works?  Because, remember, these docu ments are 

 14 for advertisers.  They are high-level descriptio ns so 

 15 that they can use the system better, but they do n't get 

 16 in and tell you how the system actually works an d that's 

 17 what you are after here today.

 18 And let's think about what happened with some of  

 19 those documents.  You remember on Dr. Frieder's direct 

 20 examination he went through a number of these th ings, and 

 21 they had the colors on there and said, Look at t his.  

 22 This is what I want you to look at.  

 23 But even here, PX-338, that's the first one.  

 24 Counsel went through and showed that to you and said, 

 25 This is one I want you to focus on.  Remember PX -338?  
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  1 They had a little excerpt during Dr. Frieder's t estimony, 

  2 that said, Here's what Quality Score is and we h ave our 

  3 colors on there, and you should look at that doc ument.  

  4 But then when I actually showed him the document  and 

  5 said, What does it say right above that?  It tal ks about 

  6 a Quality Score of 1 to 10.  And Dr. Frieder ack nowledged 

  7 that on cross-examination.  He says this documen t is 

  8 talking about a Quality Score from 1 to 10.

  9 And what did he say about that?  He said this is  

 10 not what I'm relying on.  That's not something t hat's 

 11 used in the product to serve ads.  So if he's no t relying 

 12 on it and that's not what he's relying on for th e 

 13 purposes of infringement because it's not how th e product 

 14 works, why are they showing it?  What is the pur pose of 

 15 that other than to distract and direct your atte ntion 

 16 elsewhere besides how the product actually works .

 17 Now, what else did they show you?  There was a 

 18 big aha a moment during their opening statement where 

 19 they showed you that video from Mr. Varian, you might 

 20 recall that, and that was also something they sh owed 

 21 during Dr. Frieder's direct examination.  But th en on 

 22 cross-examination I played the rest of it, you k now, the 

 23 next section that they didn't play?  And that wa s also 

 24 talking about a Quality Score from 1 to 10 they showed to 

 25 advertisers which Dr. Frieder acknowledged.  Aga in, not 
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  1 something that he's relying on for the purposes of his 

  2 opinions.

  3 So why are they spending the time on that if it 

  4 doesn't describe things that he's relying on for  the 

  5 purposes of his opinions in this case?

  6 Now, it doesn't stop there, though.  And we went  

  7 through more.  You will recall we went through m ore 

  8 documents and showed how they were referring to Quality 

  9 Score, showing to advertisers Quality Scores of 1 to 10, 

 10 things he was not relying on for the purposes of  his 

 11 opinion.  

 12 But there was more, because even if we look 

 13 under the actual highlighting -- like here.  Her e's 

 14 another document they showed.  This is actually PX-338 

 15 again, the same one counsel talked about during closing 

 16 arguments.  It says, Your keywords past click-th rough 

 17 rate, CTR.  That's what they have highlighted in  

 18 collaborative.  But I asked them, There is no ke ywords 

 19 click-through rate used in Smart Ads, correct?  That's 

 20 correct, right?  And, furthermore, asked him whe ther he 

 21 was relying on CTR for collaborative.  He says h e's not 

 22 for the purposes of his opinion.  So why are the y 

 23 highlighting those things in green and saying, L ook at 

 24 this, when those things are in the product and t hose 

 25 things are not things that he's relying on for t he 

SHARON B. BORDEN, OFFICIAL COURT REPORTER

2029

Case 2:11-cv-00512-RAJ-TEM   Document 781   Filed 11/02/12   Page 56 of 152 PageID# 20470



  1 purposes of his opinion?

  2 So it didn't stop with the green.  I mean, on 

  3 the blue you notice here, PX-338 again, and this  is 

  4 something counsel highlighted during his closing  

  5 argument.  Here we have in blue the keyword, you r 

  6 keywords.  And I asked him, You agree keywords i s not 

  7 content, correct?  He says yes.  So, again, he's  not 

  8 relying on that for the purposes of opinion.  He 's not 

  9 saying that keywords are content.  Remember, the  keywords 

 10 in this system are the ones that the advertisers  

 11 provide.  They are just words with the ads.  The y are not 

 12 extracted from the content, so he wasn't relying  on that 

 13 at all.  In fact, he was not relying on the keyw ord 

 14 matching for the purposes of the content filteri ng 

 15 elements at all in this particular case.

 16 So, again, why are they showing you those 

 17 documents when he has said that's not what I'm r elying on 

 18 for the purposes of my opinion?

 19 Now, when I confronted -- maybe that's too 

 20 strong a word.  When I asked Dr. Frieder on 

 21 cross-examination why that was the case, you rem ember his 

 22 response?  His response was, I didn't read all t he 

 23 documents that were presented during my direct 

 24 examination, I just skimmed them.  Well, you are  here.  

 25 You have spent three weeks of your time.  You ca n see 
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  1 that this is a case of a big magnitude.  Don't y ou think 

  2 that we are owed something more than just skimmi ng the 

  3 documents that the expert is going to come in an d tell 

  4 you show infringement in the case?

  5 But further than that, there's no real dispute 

  6 about how these products actually work, right?  

  7 Mr. Furrow came in, Dr. Frieder on cross-examina tion, 

  8 which I'm going to show you in a minute and go t hrough.  

  9 He agreed how the system worked, and Dr. Ungar a s well.  

 10 There was no disagreement, no factual disagreeme nt about 

 11 how the system worked.  And that's the important  thing, 

 12 that's what you are supposed to be focused on.  Don't get 

 13 distracted by the colors without a description o f how the 

 14 system actually works.  

 15 So let me go through.  I gave you four reasons 

 16 in opening statement why there's no infringement .  I'm 

 17 going to talk about those same four reasons.  I' m 

 18 actually going to put two of them together.  You  will 

 19 remember in opening statement I had content, no content 

 20 filtering and no combining separate?  But during  this 

 21 case we kind of talked about those things togeth er, so I 

 22 think it's easier for presentation the way the e vidence 

 23 came out if I talk to you about those two issues  with 

 24 one.

 25 And then there's one other thing that came up 
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  1 based on some admissions during this case that I  want to 

  2 highlight for you.  So let's talk about those.  The first 

  3 one.  The patents required combining feedback da ta with 

  4 content.  We all know that.  We have heard that a number 

  5 of times.

  6 Well, here the fact of the matter is they do not  

  7 do that, and that is the undisputed evidence.  Y ou recall 

  8 I asked Dr. Frieder very clearly on cross-examin ation 

  9 what it was in AdWords, the accused product here , that he 

 10 was contending to be the content data required b y the 

 11 asserted claims, right?  If you go back, we can see that 

 12 that's one of the things in that first element i s the 

 13 content profile data.

 14 What did he say?  It's these templates, right?  

 15 He identified three of them during his examinati on, but 

 16 it's these templates.  Okay, fine.  That's what you are 

 17 saying.

 18 Well, there was also no dispute that those 

 19 templates are used to generate attributes for th e current 

 20 query Adware.  Everybody agrees on that, right?

 21 Now, it's also the case that nobody disputes 

 22 those attributes then are used to look up an odd s 

 23 multiplier, right?  And Dr. Frieder and everyone  else -- 

 24 Dr. Frieder said those odds multipliers, those a re all 

 25 feedback data, right?  You recall that testimony .  
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  1 But what does he say?  I asked him, I said, 

  2 Well, is that attribute merged with this feedbac k data 

  3 with the odds multiplier?  He said, No, they are  not 

  4 merged.  They are not merged at all, right?  The y don't 

  5 come together.  They don't combine and be one.  He said 

  6 that, but he says, Nonetheless, I say they are c ombined.

  7 Well, that's not an explanation of things, that 

  8 is simply a conclusory statement.  He said, You should 

  9 trust me.  They are combined because I said they  are 

 10 combined.  But they are not merged, and that's t he 

 11 important thing here.

 12 Now, let's talk about it in terms of Fig. 6.  

 13 You recall that Dr. Frieder said that Fig. 6 is the heart 

 14 and soul of this patent.  That's what he showed.   And 

 15 here, this is one of his figures, this is PDX-94 .  This 

 16 is where he went and tried to explain to you how  the 

 17 accused products do this.  But recall, I asked h im, is 

 18 there any content score in the accused product?  And he 

 19 said, No, there is isn't.  And that's what he's showing 

 20 here.  You generate a content score, remember?  You 

 21 generate a collaborative score, and you do some kind of 

 22 mathematical averaging.  That's what he said, bu t when I 

 23 asked him on cross-examination he said that does n't 

 24 happen, there his no content score in the accuse d 

 25 products.
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  1 Now, furthermore, if we look up here in the 

  2 corner, what do we see on this slide again?  Thi s is what 

  3 he's trying to show you in the accused products.   This is 

  4 I am matching it up to a figure in the patent, w hich you 

  5 are supposed to match it to the claim, so let's let that 

  6 go for right now.  Your keyword's past click-thr ough 

  7 rate.  Well, we just talked about that a minute ago.  I 

  8 showed you.  He said that doesn't exist in the a ccused 

  9 products.  There is no keyword's past click-thro ugh rate 

 10 in the accused product.  So how is it that this figure 

 11 shows infringement?  

 12 Furthermore, he's talking about keyword as 

 13 content again.  But, remember, I asked him that 

 14 question.  I just showed you that a minute ago.  Keywords 

 15 are not content.  He's not relying on that.

 16 So he tried to show you Fig. 6 to support his 

 17 infringement opinion, but in fact in cross-exami nation it 

 18 became clear that it doesn't support his infring ement 

 19 opinion at all.

 20 Now, here it's a little bit different format 

 21 then I saw before, so I apologize for the delay,  but this 

 22 is testimony yesterday from Dr. Carbonell and th is is 

 23 important.  I want to spend a little time on thi s.  You 

 24 recall with respect to the Culliss reference he walked 

 25 through what the Culliss reference was and how t hose key 
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  1 term tables were generated.  Remember, they were  

  2 generated based upon word in the article.  They had 

  3 extracted words from the article in order to gen erate 

  4 those key terms.  And you have a query come in a nd it's 

  5 matched to those key terms, which Dr. Carbonell said 

  6 that's a content analysis when you do that.

  7 He said, though, there's no content filtering in  

  8 Culliss, that was his contention, because what t hat 

  9 content analysis, that matching is used to look up, 

 10 right, the key term score, the appropriate feedb ack.  So 

 11 I asked him, you don't think, then, doing an ope ration 

 12 where I match the query terms to key terms, cont ent 

 13 analysis is what he said, and use that to access  a 

 14 feedback score meets the content-based filter li mitation 

 15 in this patent?

 16 That's right.

 17 So Dr. Carbonell agrees that taking that 

 18 attribute and doing a look-up of some feedback d ata is 

 19 not content-based filtering.

 20 Now, with respect to collaborative filtering, I 

 21 want to talk about that for a moment.  Actually,  I want 

 22 to mention one other thing.  You also heard on 

 23 Dr. Carbonell's cross-examination that he never -- he 

 24 didn't know anything about Dr. Frieder's infring ement 

 25 opinions.  He didn't see the report.  He didn't read the 
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  1 report.  He didn't look at it.  He wasn't here f or his 

  2 testimony in open court.  So why was it that the  

  3 plaintiff, I/P Engine, wanted to keep those guys  apart, 

  4 right?  Why was it that they wanted to allow the m to 

  5 offer inconsistent opinions?  That's something t hat you 

  6 are going to have to decide when you go back the re based 

  7 on the facts and the testimony that you saw.

  8 Now, let's talk about collaborative filtering.  

  9 That's obviously another thing that we have hear d a lot 

 10 about during this case.  So, the accused product s don't 

 11 do collaborative filtering either.  

 12 Now, there's been some question and some 

 13 testimony about whether collaborative filtering is 

 14 required in the '664 patent.  Nobody has any dou bt that 

 15 it was required in the '420 patent.  I/P Engine has 

 16 suggested perhaps that it 's not required because  the word 

 17 "collaborative" doesn't appear there in the clai m.  

 18 But look at this testimony from Dr. Frieder.  

 19 This is in description of the slide PDX-141 that  I have 

 20 at the top of the screen where he's talking abou t claim 6 

 21 of the '664 patent.  He says that it requires 

 22 collaborative, right?

 23 And from Dr. Carbonell's testimony yesterday, he  

 24 puts up this slide here with the colors, the inv ention of 

 25 the '420 and the '664, both patents, saying it's  
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  1 collaborative and content.  So the experts all a gree that 

  2 that's the case.

  3 Now let me talk about what the evidence has 

  4 shown.  In Smart Ads there's no question that th ere's no 

  5 grouping of users.  Nobody disputes that.  Every body 

  6 admitted that.  The feedback data that's used, r emember 

  7 we had that cube that we showed in opening state ment and 

  8 how that's popular?  That comes from data from a ll users, 

  9 right?

 10 So here counsel chastised us for looking at this  

 11 figure from the patent, but it 's important to lo ok at the 

 12 figures in the patent because you've got to get an 

 13 understanding of what the patent is based upon t he 

 14 description.  Now, we never suggested that the p atent is 

 15 limited to this implementation, but it in fact i s the 

 16 only embodiment that describes how you do the 

 17 collaborative filtering in the patent.  You didn 't hear 

 18 any evidence from I/P Engine to the contrary.  T hey never 

 19 came to you and said, Here's a different way to do it 

 20 then what the patent shows.

 21 What it shows here and what's important is the 

 22 way the collaborative feedback is done is by bre aking the 

 23 users down to communities, communities that have  similar 

 24 interests or needs.  Then what you do, is when y ou are 

 25 using the collaborative feedback aspect of the f iltering, 
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  1 you take the feedback from only members of that 

  2 community.  Remember, that's the whole idea behi nd this.

  3 Now, I/P Engine, of course, doesn't like this 

  4 figure because it doesn't support their theory.  What's 

  5 their theory in the case?  What did they say abo ut 

  6 collaborative filtering?  Well, what they said a bout 

  7 collaborative filtering is you can determine use rs with 

  8 similar interests or needs based upon whether th ey've run 

  9 the same query in the past.  

 10 Well, first of all, they didn't point you to 

 11 anything in the patent suggesting that was the c ase, 

 12 right?  They never said that.  They never pointe d to 

 13 anything.  There is no such description in the p atent.  

 14 But, furthermore, it doesn't make any sense.  

 15 Remember Dr. Ungar explained this.  The idea beh ind the 

 16 patent was to give you additional information wi th this 

 17 collaborative filtering to provide better filter ing.

 18 Well, this goes back to something we saw in 

 19 opening and we saw during Dr. Ungar's testimony about 

 20 different users, people that have different inte rests, 

 21 right?  And here when they brought in the search  Jaguar 

 22 in this example, they are going to get pages bac k for 

 23 cars or travel, and they are going to get pages back for 

 24 the football as well.

 25 Well, if you only take feedback data from people  
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  1 who run the same queries, as Dr. Ungar explained , it 

  2 doesn't solve this problem, because you just get  the same 

  3 data back again.  It's going to be data from all  of those 

  4 people so you are not going to be able to differ entiate 

  5 one from the other.  So that theory doesn't make  any 

  6 sense and it's not discussed in the patent.

  7 Now, one other thing that's important here, and 

  8 let me go back to this slide, setting that issue  aside 

  9 I/P Engine has provided no evidence that the acc used 

 10 products do that.  They have provided no evidenc e that 

 11 the accused products segregate feedback by what query 

 12 users have run in the past.  They don't do that.   There's 

 13 no evidence.  Dr. Frieder never testified to tha t.  He 

 14 never told you here's how Smart Ads segregates f eedback 

 15 data by users who have run the same query.  He s imply 

 16 said, Well, you can tell if users have run the s ame query 

 17 in the past, that that's similar interests or ne eds.

 18 In fact, Mr. Furrow when he was describing the 

 19 system, and again that's who Dr. Frieder said wa s the 

 20 expert on the system, he explained that feedback  data 

 21 from users who ran one query like flowers, for e xample, 

 22 is going to affect all the attributes in the sys tem, 

 23 including those regarding queries like hiatus, r ight?  

 24 So the feedback data affects everything, and 

 25 that's the undisputed testimony.  There's no seg regation 

SHARON B. BORDEN, OFFICIAL COURT REPORTER

2039

Case 2:11-cv-00512-RAJ-TEM   Document 781   Filed 11/02/12   Page 66 of 152 PageID# 20480



  1 of this.  There's nothing that they have shown t hat 

  2 indicates that the Smart Ad system takes informa tion from 

  3 some community of users and uses that to train t he odds 

  4 multiplier, which Dr. Frieder is claiming is the  feedback 

  5 data.

  6 So what's the next one?  Scanning.  This the 

  7 Court construed, scanning a network.  You rememb er we 

  8 talked about this at the beginning in opening 

  9 statements.  So let's just take that first const ruction, 

 10 scanning a network, looking for or examining ite ms in a 

 11 network.

 12 Now, Dr. Ungar explained, and there's no dispute  

 13 that the way that the accused products work is t hat the 

 14 ads are in the database, they are provided by th e 

 15 advertisers along with keywords and some landing  pages.  

 16 Nobody disputes that.

 17 Then there is a database look-up, and 

 18 Dr. Frieder -- excuse me, not Dr. Frieder, Dr. U ngar 

 19 explained the fundamental difference.  You recal l there 

 20 was about 45 minutes of cross-examination where he 

 21 explained this and the fundamental difference be tween a 

 22 database look-up and going out and scanning for unknown 

 23 information on a network.

 24 Now, I/P Engine, and I think you heard here, oh,  

 25 that's frivolous.  That's a frivolous argument.  Well, 
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  1 it's not a frivolous argument, and, furthermore,  we know 

  2 from I/P Engine's own conduct in this case that they 

  3 don't believe it's a frivolous argument either.

  4 Remember when they cross-examined Dr. Ungar, 

  5 what did they do?  They put up a slide where the y 

  6 purported to insert the Court's construction her e, 

  7 AdWords does a database look-up, it does not loo k... in a 

  8 network.  They edited out the Court's constructi on, 

  9 right?

 10 If they thought the Court's construction 

 11 supported their argument, why would they edit it  out?  

 12 Now, I think the excuse was made that, oh, there  wasn't 

 13 enough room here.  Well, it 's two or three more words.  

 14 There's plenty of room on that slide to put that  up 

 15 there.

 16 So now let's talk about one we haven't talked 

 17 about before, and this came up based upon the ad missions 

 18 of Dr. Frieder regarding the '664 patent.  Now, that last 

 19 element of the '664 patent, and you will have th is when 

 20 you go back there, it 's the same in claim 1 as i t is in 

 21 claim 26.  So here it says, "filtering the combi ned 

 22 information for relevance to at least one of the  query 

 23 and the first user."

 24 Well, Dr. Frieder on cross-examination very 

 25 clearly said that what he was contending was the  combined 
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  1 information was the predicted click-through rate , pCTR, 

  2 that we have talked about a number of times.  Bu t when I 

  3 asked him whether pCTR was filtered, he said, no , it 's 

  4 not filtered.  Instead adds a filter.  That was his 

  5 argument.  So right there, based upon those admi ssions, 

  6 we know, he says that pCTR is the combined infor mation.  

  7 The claim requires filtering the combined inform ation.  

  8 He says it's not filtering.  That's an admission .  The 

  9 claim element is not met.  

 10 And you know, and you will hear from the judge's  

 11 instructions, that if any element is not present , then 

 12 there's no infringement of that claim.

 13 So what does he say?  He said, Well, it 's 

 14 filtered based on pCTR.  The ads are filtered ba sed on 

 15 pCTR.  That's not what the claim says.  It doesn 't say 

 16 filtered based on.  They are changing the claim 

 17 language.

 18 And the claim language is important because it's  

 19 the claim language that defines what counsel sai d is the 

 20 property right, right?  That tells you where the  deed 

 21 is.  It doesn't -- you can't open it up and say,  okay, 

 22 well I'm going to change the claim a little bit and now 

 23 I'm going to move on to my neighbor's yard.  Tha t's not 

 24 the way it works.  That's what the purpose is of  the 

 25 claim language.
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  1 So, you know, I spent time talking about these 

  2 things, and I have gone through these things and  I 

  3 understand there's heaps of it, but those are th e facts.  

  4 Nobody disputes how these things operate, and th at's what 

  5 you are going to be asked to do when you go back  in 

  6 there, look at the facts and compare those to th e 

  7 claims.  Don't be distracted by colors that say,  oh, 

  8 well, this is content, this is collaborative, 

  9 particularly when you have looked at the admissi ons where 

 10 he doesn't even -- he agrees that those things a ren't in 

 11 the accused products.  He agrees that those thin gs are 

 12 not what he's relying on for the purposes of his  opinion.

 13 So let me now switch gears and talk about 

 14 validity.

 15 So I/P Engine started out this case by telling 

 16 you our invention, the solution to this problem was to 

 17 combine content data with collaborative analysis  to 

 18 produce an overall score.  That's what they said , right?  

 19 Well, we showed you the testimony from the 

 20 inventors that they didn't invent all those thin gs.  All 

 21 the things that are in the claim were in the pri or art 

 22 before.  We have talked about these various thin gs.

 23 And, furthermore, we know from the inventors 

 24 they couldn't identify any technical barriers th at they 

 25 encountered to put these elements together, righ t?  They 
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  1 couldn't even identify when they conceived of th e 

  2 invention or what led them to this particular in vention.  

  3 So here what we see is plaintiff 's color coding,  right?  

  4 They went through and they color coded all the v arious 

  5 claims and the documents.

  6 Now, interestingly, if you go back and you look 

  7 at some of those documents, you will see the col or 

  8 coding.  Not only are they coding things that Dr . Frieder 

  9 has already said he's not relying on are not in the 

 10 product, but the words "collaborative," the word s 

 11 "content," they don't appear there, right?  They  don't 

 12 talk about those in these documents that they ar e relying 

 13 upon.

 14 But they do appear in a prior art, right?  And 

 15 we showed you that.  The Fab article, for exampl e, talks 

 16 specifically about combining content and 

 17 collaborative-based filtering in order to have a n 

 18 improved approach.  That was out there.  That wa s in the 

 19 prior art.

 20 Now, the WebHound reference, that's another one 

 21 which was not before the Patent Office, by the w ay.  We 

 22 talked about that.  The WebHound reference shows  the 

 23 combination of content and collaborative filteri ng.  It 

 24 says that explicitly, and it also talks about ta king that 

 25 and combining that with a search engine.  It say s that 
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  1 explicitly.

  2 The Rose reference, the same.  We talked about 

  3 this.

  4 Now, what's the response to that?  Well, what 

  5 Dr. Carbonell said yesterday is these prior art systems 

  6 don't show a tight integration.  Well, the words  "tight 

  7 integration" don't ever appear in the claims and  he 

  8 couldn't ever identify them in the patent; they are not 

  9 there.  So this is an after-the-fact explanation .

 10 And what else did he say?  He said there's no 

 11 place in the prior art that discloses filtering for 

 12 relevance to the query.  That was his big thing on 

 13 direct, to say this is what these guys really in vented 

 14 and this is what nobody had before.

 15 Well, the patent says differently, right?  We 

 16 showed this on cross-examination.  The patent it self -- 

 17 this is isn't the background section.  He acknow ledged 

 18 this is in the prior art, describes, "Whereas 

 19 conventional search engines initiate a search in  response 

 20 to an individual user's query and use content-ba sed 

 21 filtering to compare the query to accessed netwo rk 

 22 informons."  

 23 So right there the patent is telling us that 

 24 filtering for relevance to the query was in the prior 

 25 art, in the prior art search engines.  Yet someh ow we are 
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  1 supposed to believe that where the prior art say s combine 

  2 the content with collaborative filtering with th e search 

  3 engine, that nobody is going to know that I shou ld use 

  4 filtering with respect to relevance to the query  that are 

  5 already in these search engine technologies.  Th at's what 

  6 we are being asked to believe .

  7 Now, furthermore -- and before I go to that let 

  8 me talk about the inventors' story a little bit here.  

  9 So, we know that the inventors decided to combin e their 

 10 previous content and collaborative-based filteri ng work 

 11 with search when they joined Lycos, which was a search 

 12 company, okay?  That happened, according to the 

 13 testimony, sometime in mid to fall 1998.

 14 We also know that prior to joining Lycos there's  

 15 no evidence that either of the inventors had exp erience 

 16 in search technology, no prior experience.  Yet between 

 17 the few months when they joined Lycos and the ti me the 

 18 patents were filed, December 3rd, 1998, so it's about a 

 19 three or four-month period, they apparently figu red out 

 20 all these hurdles Dr. Carbonell described and co mbined 

 21 these things together, with no prior experience in three 

 22 month's time, no ability to identify the technic al 

 23 hurdles that they encountered to do this, and no  ability 

 24 to identify when they conceived any of the inven tions or 

 25 what led them to these inventions.
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  1 Now let's talk about the Culliss reference.  So 

  2 the Culliss reference, Dr. Ungar explained, meet s the 

  3 asserted claims, but he was very up front.  It m eets the 

  4 asserted claims based on how Dr. Frieder is stre tching 

  5 these claims for the purposes of his infringemen t 

  6 opinions.

  7 And recall, I mentioned this but it 's worth 

  8 repeating, Dr. Carbonell didn't have Dr. Frieder 's 

  9 infringement opinions.  He didn't look at them, did not 

 10 compare things for consistency, he didn't come i nto open 

 11 court to see what he was testifying about.

 12 So let's just talk about his opinion on no 

 13 content-based.  Remember, there were two things he 

 14 identified in Culliss.  He said there's no conte nt-based 

 15 filtering and there is no filtering separately.

 16 So on the content-based we walked through, and I  

 17 talked about this a little bit earlier, the idea  with the 

 18 key term tables.  The key terms are generated fr om words 

 19 in the article and when a query comes in, you ma tch those 

 20 to words in the article.  That's what he said.  And he 

 21 said that that matching between the query and th e key 

 22 terms was a content-based analysis.

 23 But he had there, nonetheless, there is no 

 24 content-based filtering in the accused products because 

 25 he said that over time the content-based initial ization 
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  1 will get overwhelmed by the feedback.  So, in ot her 

  2 words, it will most that score that will mostly be 

  3 feedback and there won't be much content.

  4 Well, a couple things about that.  First, that 

  5 is completely inconsistent with Dr. Frieder's 

  6 infringement opinion.  He says that you take the  template 

  7 and compare the query to content in the ad you g et an 

  8 attribute.  Now you take that attribute and look  up an 

  9 odds multiplier, which he says is feedback data.   He says 

 10 that's the combination of content and collaborat ive to 

 11 give you the content-based filtering.

 12 Dr. Carbonell says, No, that isn't.  It 's 

 13 exactly the same functionality.  

 14 They can't have it both ways.  It's important.  

 15 That's why we put the prior art out there for yo u.  You 

 16 can't stretch your claims when you come in for a n 

 17 infringement case after you have negotiated your  patent 

 18 with the patent office and say, Here's what I wa nt them 

 19 to mean now, but when we talk about the prior ar t let's 

 20 shrink them down.  It's got to be the same for b oth.

 21 Now, the other thing he said was there's no 

 22 filtering in there.  Well, that's just not the c ase.  I 

 23 mean, we showed this ratings filtering, right?  And that 

 24 rating is initially based on someone's evaluatio n of the 

 25 content in the article and then there's feedback  based 
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  1 upon users putting in either a G-rated key term or an 

  2 adult-rated key term and, that feedback says whe n you 

  3 have a high score from the adult-rated content, when 

  4 somebody puts in a G-rated rating term in their search 

  5 query, we are not going to show that, right?  Th at's a 

  6 one by one, that's filtering.

  7 His only real response to that was, well, I 

  8 don't think it would work in the context of the other 

  9 things.  It 's disclosed.  It's there, and the fa ct that 

 10 it would or would not work, it was a United Stat es 

 11 patent, right?  It was granted by the Patent Off ice.  A 

 12 patent examiner looked at it and decided it woul d work 

 13 because that's one of the requirements of gettin g a 

 14 patent.  So let's leave that for what it is.

 15 Now let's talk about Bowman.  Now, Bowman, 

 16 again, there were two things about Bowman, what he said.  

 17 First he had it didn't do filtering and then he said 

 18 there was no content analysis.  So his opinion, and I 

 19 walked him through this yesterday during 

 20 cross-examination, so some of you might remember  this.  

 21 His opinion was, Well, you always rank in Bowman , no 

 22 matter what.  So in order to do the subsetting, in order 

 23 to determine this threshold value, there's alway s 

 24 ranking, right?

 25 But in order to get there, there's this sentence  
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  1 that has an and or or in it, which means you can  do the 

  2 previous thing and what comes next, or you can d o the 

  3 other thing, right, you don't have to do both?  

  4 So I also walked him through an example of how 

  5 that would work and we went through Fig. 6, and you can 

  6 look this up when you go back there.  We added u p the 

  7 score for one item.  It came up -- I did the mat h wrong.  

  8 It was supposed to be 327.  And he said, Yes, th e way 

  9 Bowman works is if you set a threshold value at 300 and 

 10 it scores 327, it will be shown.  If you set the  

 11 threshold value at 350, it won't be shown.  But 

 12 nonetheless, he says that's not filtering, but t hat's 

 13 exactly what they are accusing of infringement.

 14 I mean, remember, it 's this LTV score that we 

 15 have talked about you have seen a few times wher e you 

 16 have the bid, you have the predicted click-throu gh rate, 

 17 you have the creative quality and the landing pa ge 

 18 quality, right?  And those things will generate a 

 19 long-term value for that particular ad.  If that  

 20 long-term value is above a certain threshold, it  will 

 21 make it into the auction; if it's below the cert ain 

 22 threshold, it won't.  So, again, we have a compl ete 

 23 inconsistency between what they are accusing of 

 24 infringement and what they are saying about the prior 

 25 art.
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  1 Now, the only other thing that he says about 

  2 Bowman is that there is no content analysis.  No w, you 

  3 recall yesterday, and you can go back and look a t this, 

  4 there's a description in the background section where it 

  5 talks about matching query terms to words in the  book 

  6 title, right?  And he agreed that was a content- based 

  7 matching and he agreed where that talked about a djusting 

  8 the score based upon how many words in the item matched 

  9 the query terms, he agreed that that was a conte nt-based 

 10 analysis.

 11 Well, in that section we were reading in column 

 12 9 yesterday, that same language appears, but the re he 

 13 says it means something different.  It 's not a c ontent 

 14 analysis now; it 's something different.  You onl y adjust 

 15 it to determine or based upon which key terms, I  think he 

 16 said, are in the ranking table that he had.  

 17 But think about that.  Remember we walked 

 18 through and we said here's how you generate the score.  

 19 You look at the first word in the query and you see 

 20 whether that matches an item in the ranking tabl e, and 

 21 you give it a score, right?  And then you go thr ough all 

 22 the query terms and you do that, and you give it  a score.

 23 Then right after that it said you can adjust 

 24 that score based upon how many terms match the i tem, 

 25 right, how many query terms matched the item?  H e said, 
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  1 Well, that's an adjustment based upon how many a re in the 

  2 ranking table itself.  But that doesn't make any  sense 

  3 because you already gave the score to it based u pon how 

  4 many of those terms show up in the ranking table .  That's 

  5 how the score is generated in the first place.  So if 

  6 there's more terms, you are going to get a highe r score.  

  7 If there are less terms, you are going to get a lower 

  8 score.  So that explanation doesn't make any sen se.

  9 And here, you know, you keep hearing, well, 

 10 Culliss was before the Patent Office, and we've never 

 11 disputed it was before the Patent Office.  But, remember, 

 12 they didn't have the infringement allegations in  this 

 13 case when they looked at Culliss.  They didn't k now how 

 14 these claims were going to be stretched.

 15 And, in fact, the party that prosecuted this 

 16 patent, Lycos, they don't own it anymore.  It's now I/P 

 17 Engine.  It 's somebody else.  It 's not the party  that 

 18 negotiated with the Patent Office.  It 's somebod y else 

 19 trying to stretch the claims of those patents.  

 20 But all those other references we showed, it 

 21 wasn't before the Patent Office.  The Patent Off ice never 

 22 had the opportunity to consider any of these thi ngs.

 23 So let me step back a little bit and just talk 

 24 about some of the facts we have learned during t his case 

 25 concerning these patents.  So I think counsel sa id during 
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  1 his closing argument that Mr. Lang and Mr. Kosak , they 

  2 are here in this case because they need to be re warded 

  3 for these inventions.  But you heard Mr. Lang's 

  4 testimony, they already sold these patents once.   When 

  5 they sold their company, the WiseWire company, t o Lycos, 

  6 they received money for that, and part of what t hey sold, 

  7 as Mr. Lang testified to, were the rights to the se 

  8 particular patents.  I think Mr. Lang said that they got 

  9 several million dollars for this.

 10 Now, counsel may get back up here and say the 

 11 patents were actually filed after they went to L ycos.  

 12 That may be true, but it 's a continuation.  They  date 

 13 back to this '799 patent that was in there, and Mr. Lang 

 14 testified my agreement assigned anything that ar ose out 

 15 of that.  So these patents have already been sol d one 

 16 time.

 17 Now, Mr. Kosak testified that once he got to 

 18 Lycos he urged Lycos to implement, you know, com mercial 

 19 embodiment.  Let's implement this in the system.   And I 

 20 think he said they actually tested something, ri ght?  

 21 They put something together and tested it.  But Lycos 

 22 decided not to do it, right?

 23 Mr. Kosak then said he continued to urge people 

 24 to do this, but he was there through 2009, think  was the 

 25 testimony.  It might have been 2008, but right a round 
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  1 that time period.  Never did Lycos implement a c ommercial 

  2 embodiment of this.  They didn't think that it w as worth 

  3 their efforts to do that.  In other words, they are a 

  4 company.  They are out there trying to make a pr ofit l ike 

  5 any other company, and they didn't think that th is was 

  6 going to do it for them.

  7 Now, you have heard from them, well, they were 

  8 owned by a Korean company.  I mean, come on.  Ho w many 

  9 times did we hear that during the cross-examinat ion of -- 

 10 or excuse me, it wasn't cross-examination, the d irect 

 11 examination of Mr. Kosak, the references, the re peated 

 12 references to this foreign company owned this, a nd this 

 13 foreign company owned that.  I mean, it's world economy 

 14 these days.  To come in to court and try to thin k that 

 15 you are going to make a decision if they keep sa ying this 

 16 is a foreign company over and over again?  It's just not 

 17 right.

 18 Now, we also heard from Dr. Carbonell who has 

 19 been in this industry a long time, but he couldn 't 

 20 identify any industry praise ever for these pate nts.  

 21 Nothing out there.  These patents have been out there 10, 

 22 11 years.  No industry praise ever.  Instead, th at's 

 23 patents sat on the shelf for 10 years, right?  

 24 And the testimony was, so Lycos didn't do 

 25 anything.  They sat on the shelf until one of IP 's 
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  1 current lawyers-- this was Mr. Lang's testimony on 

  2 direct --the current lawyers in the case set up a meeting 

  3 between Mr. Lang and representatives from Hudson  Bay to 

  4 discuss buying the patents from Lycos.  So they put this 

  5 deal together.

  6 Shortly after that they had this meeting in June  

  7 of 2001.  They purchased the patents-in-suit.  I  think 

  8 you heard it was a couple hundred dollars or a f ew 

  9 hundred dollars, I believe, from Mr. Lang, $12.5 0 from 

 10 Mr. Kosak, and $3.2 million from Hudson Bay.  So  they 

 11 turn around.  They buy these patents.  Then -- 

 12 Excuse me, your Honor?

 13 Oh, I thought you were asking me something.

 14 Then without contacting Google or any of the 

 15 other defendants, not even a phone call, they fi led this 

 16 lawsuit.  That's the history of these patents.

 17 And amazingly, this suit was filed without the 

 18 named inventor, Mr. Lang, and he was the CEO, re member, 

 19 of I/P Engine at the time, ever reading the pate nts.  

 20 Right?  He testified I haven't read these patent s in over 

 21 ten years.  I haven't looked at them.  So appare ntly he 

 22 bought the patents.  

 23 Came in for his deposition to testify.  He 

 24 testified that the lawyers told him not to read the 

 25 patent.  He testified he didn't read it before t he case, 
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  1 before he came in to testify because, I believe,  they 

  2 were more important things to focus on.  Yet tha t's the 

  3 testimony we have from him.

  4 Now, maybe that was an effort to turn his patent  

  5 into something it wasn't.  Now, I have been yell ed at 

  6 here a couple of times because I said that this patent is 

  7 about search engines.  It is about search engine s, 

  8 right?  That's the title of the patent.  That's what it 

  9 talks about.  That's what the present invention is.  

 10 Contrary to what counsel said, I never said it m entioned 

 11 advertisement.  In fact, I was the one that brou ght out 

 12 the fact that it did mention advertisement.  Tha t's what 

 13 I'm showing here in this slide.

 14 It recites the word advertisement once, and it 

 15 does it with respect to this "preference cohort"  and 

 16 "preselected consumer preference criteria" that 

 17 Dr. Frieder said on cross-examination don't have  anything 

 18 to do with the asserted claims.

 19 Now, counsel points to one dependent claim in 

 20 the '664 and said, See, it says advertisement.  These 

 21 patents are all about advertisement.

 22 Well, the '420 was issued first.  You remember 

 23 that?  There were no claims in the '420 that men tioned 

 24 advertisements, right?  So if that's what these were 

 25 really about and it was so important, wouldn't y ou have 
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  1 claims in your initial patent that deal with tha t?

  2 Now, in here even again during his closing 

  3 argument, counsel references Exhibit 218, PX-218 .  This 

  4 was that WiseWire document from 1995 that talked  about 

  5 advertising, right?

  6 Now, he wants to say this shows that that's what  

  7 these patents are about, that Mr. Lang was worki ng on 

  8 these things.  But, remember, Mr. Lang testified  that I 

  9 gave all the documents that I thought were relev ant to 

 10 the invention of the '420 patent to my patent la wyer.  

 11 Counsel referenced that.  

 12 And I asked him, Did you give them this Exhibit 

 13 218?  He said, No.  So he didn't even give it to  them.  

 14 He didn't think it was relevant to this patent.  He 

 15 didn't think it was relevant to the inventions i n this 

 16 patent.

 17 So make no mistake about it, this case is not 

 18 about a company trying to protect its inventions  from a 

 19 competitor.  This case is about a few individual s trying 

 20 to use the court system for a windfall.

 21 So let me talk about I/P Engine's damages claims  

 22 here.  The primary problem is Dr. Becker, that w as I/P 

 23 Engine's damages expert, he just ignores all the  

 24 real-world facts.  Anything that's not convenien t with 

 25 the number he wants to get to, he just ignores.
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  1 So he says that this hypothetical negotiation 

  2 would have taken place in 2004 between Lycos and  Google, 

  3 right?  Everybody agrees with that.

  4 Now, the first thing he says the parties would 

  5 have come out of that with a running royalty agr eement.  

  6 But what's the evidence on that?  Well, the only  evidence 

  7 that we've heard is that around the time of the 

  8 hypothetical negotiation Lycos had no preference .  They 

  9 had no preference one way or the other.

 10 Dr. Becker agreed that Google had a strong 

 11 preference for a lump sum.  In other words, you have an 

 12 amount where you pay one time and you are licens ed.  Yet 

 13 he says the parties would have walked out of tha t 

 14 negotiation with a running royalty agreement.  T hat 

 15 doesn't make any sense in light of the facts.  T here's no 

 16 evidence to support that.

 17 Now, he also says, this is Dr. Becker, that 

 18 Lycos and Google would have used these three agr eements 

 19 between Yahoo and three small companies to set t he rate, 

 20 but the only evidence there is that Lycos never used 

 21 those agreements to value the patents, including  when 

 22 they sold them in 2011.  So how is it that we ge t to the 

 23 point where Lycos would have used these as a val ue when 

 24 they said they didn't?

 25 Now, he also showed -- with respect to those 
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  1 agreements, you know, he used them, they are sma ll 

  2 companies.  He likes the royalty rate.  He testi fied he 

  3 doesn't know how much was ever paid under those 

  4 agreements.  That's the important thing, how muc h is 

  5 going to be paid, and there wasn't anything paid  under -- 

  6 excuse me, I shouldn't say that.  He didn't know  what was 

  7 paid under those agreements.

  8 He also said that Lycos would have viewed Google  

  9 as being an attractive licensee.  He acknowledge d that.  

 10 Yet somehow that doesn't have any bearing on thi s 

 11 hypothetical negotiation.

 12 And then finally, you know, the Carl Meyer 

 13 agreement.  That shows Google what they purchase d 

 14 comparable technology for and it shows that it w as a lump 

 15 sum payment.  So that's Google's mindset.  That' s 

 16 important to this hypothetical negotiation.

 17 Now, instead counsel wants to keep directing you  

 18 to the use, the use by Google.  But Dr. Becker, he 

 19 acknowledged that there's all sorts of things th at he is 

 20 claiming in Smart Ads that are Google inventions , Google 

 21 developments, that are not part of the patented 

 22 technology.  In fact, here I have a quote from 

 23 Dr. Frieder on his cross-examination where he 

 24 acknowledges that the predicted click-through ra te, that 

 25 was developed by Google.  It's not talked about in the 
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  1 patent.  It 's not in there.  He had the same thi ng with 

  2 the attribute templates and everything else.

  3 Furthermore, there's all this other technology 

  4 that Dr. Becker acknowledged here on cross-exami nation 

  5 that he's including in his revenue base.  Well, that's 

  6 just not right.  You are supposed to get to what  it is 

  7 that the patent invention brings.  And he acknow ledges he 

  8 has this 20 percent.  He acknowledges that that 20 

  9 percent includes all sorts of things that are be yond the 

 10 patented invention.  So this use is overstated.

 11 Now, in addition, I/P Engine's counsel wants you  

 12 to refer to these services agreements, you know,  the 

 13 Google services agreement with some of the custo mers in 

 14 the case and says, well, that shows that they wo uld have 

 15 agreed to a reasonable royalty.  

 16 Well, first of all, Dr. Becker never relied on 

 17 those.  Never once did he rely on those agreemen ts, so 

 18 it's not relevant to your analysis.  But, furthe rmore, 

 19 remember what those were for.  Those are for peo ple using 

 20 the entire Google system, right?  Google brings the 

 21 systems for AdSense for Search and AdSense for M obile 

 22 Search, and these customers use that.

 23 They don't have to take a patent that has none 

 24 of the other parts, provide the infrastructure, provide 

 25 the know-how, provide all the things that make t he system 
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  1 work.  So those things are not at all comparable .

  2 Now, rather than have an effort here to properly  

  3 assess damages, what you have here is the owner setting 

  4 an amount that they want and then backing into i t.  And I 

  5 think, very telling of that, it happened on the 

  6 cross-examination of Dr. Ugone and it happened h ere again 

  7 today.  Counsel said that Mr. Kosak would have b een at 

  8 the bargaining table in 2004 for Lycos.  Remembe r, he was 

  9 CTO of Lycos.  He said he would have been at the  

 10 bargaining table.  So obviously we know this hyp othetical 

 11 negotiation is very important, right, in order t o assess 

 12 the damages.

 13 Now, Mr. Kosak, he's a consultant of I/P 

 14 Engine.  He testified for them.  He went out the re on 

 15 direct examination.  Did they ask Mr. Kosak what  he would 

 16 have done in a hypothetical negotiation with Goo gle in 

 17 2004?  No.  They didn't ask him that question.

 18 Did they ask him whether he would have used the 

 19 Yahoo agreements, these Overture agreements as a  measure 

 20 of value in this negotiation?  No, they didn't a sk him 

 21 that question.

 22 Did they ask him if he would have demanded a 

 23 running royalty as opposed to some lump sum paym ent?  No, 

 24 they didn't ask him that question.

 25 Did they ask him if he would have demanded 3.5 
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  1 percent and no less?  No, they didn't ask him th at 

  2 question either.

  3 So counsel for I/P Engine has said, well, Google  

  4 could have come in and told you some things and brought 

  5 some witnesses.  Well, they had the witness here .  They 

  6 had him up on the stand and they didn't ask him any of 

  7 these questions.  You can infer from that that t hey would 

  8 not have liked the answers to those questions.

  9 So, as I told you here on the first day, we 

 10 would focus your attention on the facts, which w e have 

 11 tried to do, and prove that these patents aren't  

 12 infringed.  We have done that, and the facts are  

 13 important here.

 14 Now, counsel for I/P Engine is going to get up 

 15 and he's going to have his attempt at rebuttal a nd he's 

 16 going to say things I don't get to stand up agai n, I 

 17 don't get to respond to those things.  He may ra ise new 

 18 things.  He's not supposed to, but he may raise new 

 19 things.  I don't get to respond to those either.   But 

 20 don't take that as a fact that I don't have a re sponse.  

 21 I just don't have the opportunity.

 22 So when you go back in that room to deliberate, 

 23 remember the facts, apply the facts, listen to t he 

 24 judge's instructions, apply them.  That's all we  can ask 

 25 from you and that's all we have asked from you f rom the 
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  1 beginning of this case.

  2 And on that, think about what you are being 

  3 asked to do with respect to this damages claim r ight 

  4 now.  I/P Engine has the burden of proof on that , and 

  5 they have no evidence.  They haven't told you wh at the 

  6 amount is.  They haven't told you how to calcula te it.  

  7 Just use your memory, right?  Use your memory.

  8 There was no testimony from Dr. Becker about 

  9 what that should be.  Remember that $493 million  they 

 10 have been telling you about?  That's off the tab le, 

 11 right?  So what are you supposed to do with that ?  Just 

 12 speculate?  Just make something up?  No, that's not what 

 13 the instructions are.  You need to apply the fac ts that 

 14 have been provided to you and the evidence when you go 

 15 back in that room.  And if you do that, I look f orward to 

 16 your verdict.

 17 Thank you.

 18 THE COURT:  All right.  Ladies and gentlemen, 

 19 because of certain rulings of the Court, the Cou rt has 

 20 given Mr. Sherwood probably an extra five minute s to 

 21 address some matters that the Court has ruled on  

 22 pertaining to the damages.

 23 Mr. Sherwood.

 24 MR. SHERWOOD:  Thank you, your Honor.  I'l l try 

 25 not to use all of my time.
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  1 First of all, to comment on a couple of things 

  2 that you heard about from Mr. Nelson.  This slid e that he 

  3 started by putting up, it only shows half of the  

  4 documents that I/P Engine put into evidence with  respect 

  5 to how the system works.  The half that are not on this 

  6 slide are the Google internal technical document s that 

  7 they used to educate their personnel as to how t he system 

  8 works.

  9 You can look at those in addition to these.  

 10 When you look at these, though, look for the wor d 

 11 "eligibility" because eligibility means that it' s 

 12 described the process by which an ad has been fi ltered is 

 13 now eligible to be in the auction.

 14 All of these slides, or several of them anyway, 

 15 were misdirection about what is and what is not accused.

 16 Remember there was testimony from Mr. Alferness 

 17 about Quality Score 1 through 10 and he said not  

 18 accused?  That's what these slides are about, la dies and 

 19 gentlemen, and it isn't accused.  I agree with t hat.  But 

 20 wherever eligibility is talked about, that's tal king 

 21 about filtering and that is accused.

 22 Dr. Carbonell's testimony with respect to 

 23 Culliss, he testified Culliss has no content.  I t doesn't 

 24 get the article that's being filtered.  Therefor e, he 

 25 gave the only answer to this question that he co uld 
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  1 give.  It's the only logical response.  This is the mind 

  2 pool picture.  Go back and look at this in the j ury 

  3 room.  You will see the word "mind pool" is righ t here.  

  4 It's not at issue in this case.  How are similar  

  5 interests or needs determined?  Based on the que ry.  

  6 Dr. Ungar admitted that.  

  7 And, look, here's a real simple example.  If you  

  8 type into Google Norfolk Airport rental cars, an d then a 

  9 couple hours later I came along and I typed the same 

 10 thing in, we would have the same interest or nee d, and 

 11 that's evidenced by the fact that we have asked Google to 

 12 give us information about the same thing.  That' s similar 

 13 interests or needs.  That meets the claim constr uction.  

 14 That meets the requirements of the claim.

 15 There is no grouping like mind pools because if 

 16 it was, this claim would be in the case, too.

 17 Database retrieval is not a search engine.  This  

 18 argument says there's a difference between look for and 

 19 look up.  Come on, there's no difference there.  Google 

 20 has 10 bill ion ads.  The system has to go out an d find 

 21 the ones to serve to the user.  Look up, look fo r, it's 

 22 the same thing.

 23 There was argument that Dr. Becker didn't 

 24 allocate for all of Google's contributions.  The  

 25 magnifying glass slide shows you 96.5 percent st ays with 

SHARON B. BORDEN, OFFICIAL COURT REPORTER

2065

Case 2:11-cv-00512-RAJ-TEM   Document 781   Filed 11/02/12   Page 92 of 152 PageID# 20506



  1 Google.  Google definitely makes contributions t o its 

  2 system.  Nobody is disputing that and nobody is asking 

  3 for a royalty on those contributions, just on th e 

  4 contributions of these patents.

  5 So I also heard him say that Dr. Frieder agrees,  

  6 in effect, that there's no infringement.  That's  not the 

  7 testimony I heard.  

  8 And he had the '420 patent doesn't disclose 

  9 advertisements.  Informons, Mr. Lang testified, was a 

 10 catch-all phrase that the patent lawyer came up to 

 11 capture all of that stuff, all that stuff that's  out 

 12 rattling around in the Internet that people are trying to 

 13 figure out, well, what is it I really want?  I w ant to 

 14 get rid of all the junk, all the spam, all the t hings 

 15 that I don't want to look at.  So he used this t erm 

 16 "informon," and Dr. Ungar agreed that included 

 17 advertisements.

 18 There was a lot of argument, I would say, about,  

 19 well, the Google system is very complex.  You do n't 

 20 understand it.  It 's a lot more complex than the  

 21 plaintiff would have you think.

 22 Remember my example in opening where I said 

 23 suppose you had a patent where you had a pencil and 

 24 somebody put an eraser on top of it, and I expla ined to 

 25 you, okay, what if you put a gripper on that pen cil.  
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  1 Would that somehow cure the problem of infringem ent?  No, 

  2 it doesn't, and you will see that in the jury 

  3 instructions the judge will give you.  Well, Mr.  Nelson 

  4 has just given you a very elaborate pencil gripp er 

  5 argument.

  6 Mr. Nelson told you that the patents themselves 

  7 actually disclosed that they were invalid.  Ther e were 

  8 four examiners who looked at this technology.  I  don't 

  9 think they got it that wrong, ladies and gentlem en.  And 

 10 here's what the last two examiners with the '664  patent 

 11 had to say.  They said, and this is important, I 'm going 

 12 to read it to you, "The prior arts--" which mean s 

 13 everything that was before them, including Culli ss "--do 

 14 not fairly teach or suggest the teaching of info rmation 

 15 filtering through a combination of data from a f irst user 

 16 and data from feedback by other users."

 17 So there was argument about how there were no 

 18 technological hurdles.  Here's the testimony.  L et's see 

 19 if I can zoom in. Mr. Lang testified, "It was an  onion of 

 20 problems.  You would learn, okay, this works wel l for 

 21 this number of user, but then you have to go on and solve 

 22 another problem.  And every time we would solve a 

 23 problem, another would pop up.  It was a struggl e.  It 

 24 was a long time."

 25 And then about the question with respect to what  
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  1 did you invent?  

  2 "And you didn't invent every possible system 

  3 that combines content-based with collaborative-b ased?"  

  4 What are you going to say?  

  5 "No, I couldn't have imagined every conceivable 

  6 thing, everything that's possible under the sun. "  

  7 He testified, in fact, "Do you believe that you 

  8 invented that combination in the search engine c ontext"?  

  9 That is unrebutted testimony, ladies and gentlem en.  And 

 10 it's testimony that was supported by Dr. Carbone ll, an 

 11 expert in his field, who, as I said earlier, tri ed 

 12 himself to do this and he couldn't do it.

 13 And about the question of hypothetical 

 14 negotiation and who asked what questions, Google  never 

 15 asked Mr. Kosak any of those questions.  They to ok his 

 16 deposition.  They knew where he was.  One of the  first 

 17 things they asked him was, Where did you work an d how 

 18 long did you work there?

 19 So this little game of who asked what questions,  

 20 that doesn't get us anywhere.  That doesn't adva nce the 

 21 inquiry at all.

 22 Okay.  So, lastly, I want to talk about damages 

 23 with you.  Google told you that a lump sum payme nt was 

 24 the right structure.  In effect, it 's the cheap way out, 

 25 is the way I would characterize it.  And I ask y ou again, 
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  1 think about when in your experience the structur e of how 

  2 you pay for something changes the price as drama tically 

  3 as they are trying to suggest here?

  4 The point about revenue sharing agreements, 

  5 which applies equally to a licensing agreement, is that 

  6 the revenue stream is shared; the risk is shared .  That's 

  7 the point.  

  8 And you are right, Dr. Becker didn't rely upon 

  9 that.  He had his own independent reasons for wh at he 

 10 concluded.  But Dr. Ugone told you, oh, all the 

 11 administrative difficulties of having revenue sh aring, 

 12 Google would never have agreed to that.  Well, i n fact, 

 13 they have an administrative system online.  Log in and 

 14 you can get all of that information.  That's jus t not 

 15 plausible.

 16 The Carl Meyer agreement, just to reiterate this  

 17 point because I think it's really an important p oint, it 

 18 is the only Google transaction that Dr. Ugone us ed to 

 19 rely on his opinion and it has never in this cas e been 

 20 used for any other purpose except to try the dri ve down 

 21 payment of damages of royalties in patent cases.

 22 So when it comes to determining a royalty, as 

 23 you have heard the Court has made a ruling, an a dditional 

 24 ruling since I was up here before, with respect to what 

 25 the scope of recovery is.  And the scope of reco very is 
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  1 going to be limited for all defendants to the pe riod 

  2 September 15 forward to the present day.  Septem ber 15, 

  3 2011, excuse me.

  4  So this is what you have to look at with 

  5 respect to how to calculate the damages in this case, 

  6 which is the last four quarters, and these amoun ts are 

  7 cumulative.  In other words, each bar on here re flects a 

  8 different amount of money, a per quarter cumulat ion of 

  9 revenue as a result of using the infringing syst em.

 10 So, lastly, if I could have the Elmo, please, I 

 11 want to introduce up with more document to you, and that 

 12 is the verdict form, the ultimate statement that  you will 

 13 make with respect to your decisions in this case .

 14 And I'm not going to go through all the pages, 

 15 but I'm going to point out a couple of things he re.  

 16 First of all, you are going to be asked a series  of 

 17 questions, in effect, about whether Google infri nged any 

 18 one of the claims in this patent.  And if you an swer yes, 

 19 which I suggest to you the evidence will require  you to 

 20 do, if you answer yes to any one of these, then you have 

 21 determined that Google infringes at least one cl aim in 

 22 one of these two patents.

 23 I think you should answer all of these questions  

 24 yes.

 25 Secondly, I want to point out to you page 7, and  
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  1 I want to remind you that when you get to these questions 

  2 which relate to invalidity that your obligation is to be 

  3 satisfied by clear and convincing evidence that,  in 

  4 effect, the Patent Office made a mistake when it  granted 

  5 or allowed each claim, not just the patent, but each 

  6 claim that's been asserted in this case.

  7 And, lastly, with respect to damages, you will 

  8 be asked -- I wasn't a hundred percent sure abou t this 

  9 when I got up before, but you will be asked to e nter a 

 10 royalty rate if you believe that a running royal ty is the 

 11 right structure.  I suggest to you that the numb er you 

 12 should enter in that box is 3.5 percent and you should 

 13 check running royalty, not lump sum royalty.

 14 And then with respect to the amount of money, 

 15 that will be determined by your judgment with re spect to 

 16 the four quarters of financial data that I have talked 

 17 about earlier.

 18 So, ladies and gentlemen, I want to echo one 

 19 thing that Mr. Nelson said.  I've tried a lot of  cases.  

 20 I think you have been the most attentive jury I have ever 

 21 seen and I really thank you for your attention a nd your 

 22 hard work, and we look forward to your verdict, too.  

 23 Thank you.

 24 THE COURT:  All right.  Ladies and gentlemen, 

 25 the Court had anticipated that it would get an 
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  1 opportunity to give you your final charge before  lunch so 

  2 the Court had lunch ordered in.  Since we cannot  do that, 

  3 reading you these final instructions will take 

  4 approximately an hour, what the Court's going to  do is 

  5 have you to recess now to take advantage of the lunch 

  6 that has been provided for you in the jury room,  and we 

  7 are going to come back in here at 2:45 and the C ourt will 

  8 read to you your final charge and then give you this case 

  9 to deliberate.  

 10 So at this time you can retire to the jury 

 11 room.  You cannot discuss the case because you h aven't 

 12 gotten the final instructions, but you simply ta ke 

 13 advantage of the lunch that's been provided and come back 

 14 at 2:45 and then I will read the instructions.

 15 The Court just doesn't believe we should stay 

 16 here for another hour before you get a chance to  eat 

 17 lunch.

 18 All rise.

 19 (Jury out.)

 20 THE COURT:  The Court has tendered to you the 

 21 revised verdict form and the revised instruction  on -- 

 22 the revised instruction should be given to you o n 

 23 damages.

 24 Recess until 2:45.

 25 (A luncheon recess was taken at 1:32 p.m., after  
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  1 which court reconvened at 2:55 p.m.)

  2 AFTERNOON SESSION 

  3 MR. NOONA:  One very minor thing this afternoon,  

  4 your Honor.  Steve Noona on behalf of the defend ants.  

  5 Plaintiff's Exhibit 228, which has been admitted  into 

  6 evidence, contains at least one page of source c ode.  

  7 Each side have agreed we can place it in an enve lope, and 

  8 we spoke with your clerk and wanted to clear it with you 

  9 before doing so.

 10 THE COURT:  That would be fine.  

 11 MR. NOONA:  Thank you, your Honor. 

 12 THE COURT:  That's the easiest stop I've had all  

 13 trial, Mr. Noona.

 14 Okay.  Bring them in.

 15 (Jury in.)

 16 THE COURT:  You may be seated.  

 17 The record will reflect that all jurors are 

 18 present in the courtroom.  Does counsel agree?

 19 MR. SHERWOOD:  Yes, your Honor.  

 20 MR. NELSON:  Agreed, your Honor.

 21 THE COURT:  All right.  Ladies and gentlemen, I 

 22 will be reading to you the final instructions in  this 

 23 case, but I will give you the index stack of eve rything 

 24 that I have read to you.  So if you want to go b ack and 

 25 find a definition that the Court has read or som ething, 

SHARON B. BORDEN, OFFICIAL COURT REPORTER

2073

Case 2:11-cv-00512-RAJ-TEM   Document 781   Filed 11/02/12   Page 100 of 152 PageID# 20514



  1 you will be able to read it and review it at you r pace.

  2 Now that you have heard all of the evidence, it 

  3 is my duty to give you the instructions of the C ourt 

  4 concerning the law applicable to this case.

  5 It is your duty as jurors to follow the law as 

  6 the Court shall state it to you and to apply the  law to 

  7 the facts as you find them from evidence in the case.

  8 Now, counsel may quite properly have referred to  

  9 some of the governing rules of law in their argu ments.  

 10 If, however, any difference appears to you betwe en the 

 11 law as stated by counsel and the law as stated b y the 

 12 Court in these instructions, you, of course, are  to be 

 13 governed by the instructions as given to you by the 

 14 Court.

 15 You are not to single out one instruction alone 

 16 as completely stating the law but consider the 

 17 instructions as a whole.  Neither are you to be concerned 

 18 with the wisdom of any rules of law stated by th e Court.  

 19 Regardless of any opinion you may have as to wha t the law 

 20 is or ought to be, it would be a violation of yo ur sworn 

 21 duty to base a verdict upon any view of the law other 

 22 than that given in the instructions of the Court , just as 

 23 it would also be a violation of your sworn duty as judges 

 24 of the facts to base a verdict upon anything els e other 

 25 than the evidence in this case.
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  1 Now, in deciding the facts of this case you must  

  2 not be swayed by sympathy for any party nor bias  or 

  3 prejudice or favor as to any party, because our system of 

  4 law does not permit jurors to be governed by pre judice or 

  5 sympathy, bias, guesswork or speculation.

  6 Justice through trial by jury must always depend  

  7 upon the willingness of each individual juror to  seek the 

  8 truth as to the facts from the same evidence pre sented to 

  9 all the jurors and to arrive at a verdict by app lying the 

 10 same rules of law as given in the instructions o f the 

 11 Court.

 12 You must consider and decide this case as an 

 13 action between parties of equal standing in the 

 14 community, of equal worth and holding the same o r similar 

 15 stations in life.  A corporation is entitled to the same 

 16 fair trial at your hands as a private individual .  All 

 17 persons, including corporations, stand equal bef ore the 

 18 law and are to be dealt with as equals in a cour t of 

 19 justice.

 20 The evidence in the case, as I told you when we 

 21 began, consists of the sworn testimony of the wi tnesses, 

 22 regardless of who may have called them; all exhi bits 

 23 received in evidence, regardless of who may have  produced 

 24 them; and all facts which have been admitted or 

 25 stipulated.
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  1 Statements and argument of counsel are not 

  2 evidence in the case unless made as an admission  or 

  3 stipulation of fact.  When the attorneys on both  sides 

  4 stipulate or agree as to the existence of a fact , 

  5 however, you must, unless otherwise instructed, accept 

  6 the stipulation as evidence and regard that fact  as 

  7 proved.

  8 Any evidence as to which an objection was 

  9 sustained by the Court and any evidence ordered stricken 

 10 by the Court must be entirely disregarded.  You will 

 11 recall that the Court struck the testimony of Dr . Becker 

 12 regarding the Google Disney agreement.  The Cour t took 

 13 this action for legal reasons having nothing to do with 

 14 any improper conduct of Dr. Becker.  In other wo rds, 

 15 there was no improper conduct by him for the rea son the 

 16 Court struck the evidence.

 17 You will also recall the Court struck some 

 18 testimony regarding the Google Overture agreemen t.  What 

 19 it means, ladies and gentlemen, when the Court s trikes 

 20 the testimony, is you must entirely disregard th at 

 21 testimony in arriving at a verdict in this case.

 22 Anything you may have seen or heard outside of 

 23 this courtroom is not evidence and must be entir ely 

 24 disregarded.  You are to consider only the evide nce in 

 25 the case.  In your consideration of the evidence , 
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  1 however, you are not limited to the bald stateme nts of 

  2 the witnesses.  In other words, you are not limi ted 

  3 solely to what you see and hear as a witness tes tifies.  

  4 You are permitted to draw, from facts which you find have 

  5 been proved, such reasonable inferences as you f eel are 

  6 justified in the light of experience.

  7 Before the trial of this case the Court held a 

  8 conference with the attorneys for all parties.  At that 

  9 conference the parties entered into certain stip ulations 

 10 or agreements in which they agreed that facts co uld be 

 11 taken as true without any further proof.  By thi s 

 12 procedure it is often possible to save time.  Ce rtain 

 13 facts have been stipulated to in this case.  I'm  simply 

 14 going to go on and read them.  They are not that  long.

 15 Now, the United States patent -- I'm going to 

 16 give you the abbreviated form -- '420, titled 

 17 "Collaborative/Adaptive Search Engine" and issue d on 

 18 November 6th, 2001.  The application issued as t he '420 

 19 patent was filed on December 3rd, 1998.  

 20 Claims 10, 14, 15, 25, 27 and 28 of the '420 

 21 patent are asserted.

 22 Claims 1, 5, 6, 21, 22, 26, 28 and 38 of the 

 23 '664 patent are asserted.

 24 And the '664 patent, which is entitled 

 25 "Information Filter System and Method for Integr ated 
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  1 Content-Based and Collaborative/Adaptive Feedbac k 

  2 Queries," was issued on August 10th, 2004.

  3 The application that issued there in the '664 

  4 patent is a continuation of the '420 patent and was filed 

  5 on October 22nd, 2001.

  6 Andrew K. Lang and Donald Kosak are the named 

  7 inventors of the '420 patent.  

  8 Andrew Lang and Donald Kosak are also the named 

  9 inventors of the '664 patent.

 10 United States Patent No. 6,202,058, called the 

 11 Rose patent or '058 patent, is entitled "System for 

 12 Ranking the Relevance of Information Objects Acc essed by 

 13 Computer Users."  systems by Internet users.

 14 The Rose patent was issued by the United States 

 15 Patent & Trademark Office on March 13th, 2001.  

 16 The application that issued as the Rose '058 

 17 patent was filed on April 25th, 1994.

 18 United States Patent No. 6,006,222, the Culliss 

 19 '222 patent, is entitled "Method for Organizing 

 20 Information."

 21 The Culliss patent was issued by the United 

 22 States Patent & Trademark Office on December 21s t, 1999.  

 23 The application that issued as the Culliss or 

 24 '222 patent was filed on August 1st, 1997 and is  a 

 25 continuation of Application No. 08,840,922, file d April 
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  1 25th, 1997.

  2 The United States Patent No. 185,558, the Bowman  

  3 or '558 patent, is entitled "Identifying the Ite ms Most 

  4 Relevant to a Current Query Based on Items Selec ted in 

  5 Connection with Similar Queries."

  6 Now, this Bowman patent, the '558 patent, was 

  7 issued by the United States Patent & Trademark O ffice on 

  8 February 6th, 2001, and the application for the Bowman 

  9 patent was filed on March 10th, 1998 and is a 

 10 continuation of Application No. 09,033,824, file d on 

 11 March 3rd, 1998.

 12 The statements I read are listed right here in 

 13 the instructions.

 14 So to continue with what you may consider, while  

 15 you should consider only the evidence in the cas e, you 

 16 are permitted to draw such reasonable inferences  from the 

 17 testimony and exhibits that you feel are justifi ed in 

 18 light of your common experience.  In other words , you may 

 19 reach deductions and conclusions which reason an d common 

 20 sense lead you to draw from the facts which have  been 

 21 established by the testimony and evidence in thi s case.

 22 You may also consider either direct or 

 23 circumstantial evidence.  Direct evidence, ladie s and 

 24 gentlemen, is the testimony by one who asserts a ctual 

 25 knowledge of a fact, such as an eyewitness.  And  
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  1 circumstantial evidence is proof of a chain of f acts and 

  2 circumstances.  The law makes no distinction bet ween the 

  3 weight to be given either direct or circumstanti al 

  4 evidence.  It requires only that you weigh all o f the 

  5 evidence and be convinced of the defendant's inf ringement 

  6 before you can find for the plaintiff.

  7 Now, the burden is on the plaintiff in a civil 

  8 case, a civil action such as this, to prove ever y 

  9 essential element of his or her claim -- or its claim 

 10 since we are talking about a corporation -- by a  

 11 preponderance of the evidence.  If the proof sho uld fail 

 12 to establish any essential element of plaintiff' s claim 

 13 by a preponderance of the evidence in this case,  the jury 

 14 should find for the defendant as to that claim.

 15 To establish by a preponderance of the evidence,  

 16 ladies and gentlemen, means to prove that someth ing is 

 17 more likely so than not so.  In other words, a 

 18 preponderance of the evidence in the case means such 

 19 evidence as, when considered and compared with e vidence 

 20 opposed to it, has more convincing force and pro duces in 

 21 your minds a belief that what is sought to be pr oved is 

 22 more likely true than not true.  This rule does not, of 

 23 course, require proof to an absolute certainty s ince 

 24 proof to an absolute certainty requires -- I mea n, is 

 25 seldom possible in any case.
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  1 In determining whether any fact in issue has 

  2 been proven by a preponderance of the evidence y ou may, 

  3 unless otherwise instructed, consider the testim ony of 

  4 all witnesses, regardless of who may have called  them; 

  5 all exhibits received in evidence, regardless of  who 

  6 produced them.  It does not make any difference whether 

  7 the exhibits are marked for the defendants or fo r the 

  8 plaintiff.

  9 The test is not which side brings the greater 

 10 number of witnesses or presents the greater quan tity of 

 11 evidence, but which witnesses and which evidence  appears 

 12 to your mind as being most accurate and otherwis e 

 13 trustworthy.

 14 Now, you have heard some reference to the 

 15 defendants having to prove invalidity by clear a nd 

 16 convincing evidence.  Clear and convincing evide nce is 

 17 evidence that produces in your mind a firm belie f or 

 18 conviction as to the matter at issue.  Clear and  

 19 convincing evidence involves a greater degree of  

 20 persuasion that is necessary to meet the prepond erance of 

 21 the evidence standard.  This standard does not r equire 

 22 proof to an absolute certainty, again, since pro of to an 

 23 absolute certainty is seldom possible in any cas e.

 24 Now, here's another instruction on credibility 

 25 of the witnesses:  
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  1 You, as judges, jurors, are the sole judges of 

  2 the credibility of the witnesses and the weight their 

  3 testimony deserves.  I told you this in the begi nning.  

  4 You may be guided by the appearance and conduct of the 

  5 witnesses or by the manner in which the witness has 

  6 testified or by the character of the testimony g iven or 

  7 by the evidence to the contrary of the testimony  given.  

  8 You should carefully scrutinize all the 

  9 testimony given, the circumstances under which e ach 

 10 witness has testified, and every matter in evide nce which 

 11 tends to show whether the witness is worthy of b elief.  

 12 Consider each witness's intelligence, motive and  state of 

 13 mind and demeanor or manner while on the stand.  Consider 

 14 the witness's ability to observe the matters as to which 

 15 he or she has testified and whether he or she im presses 

 16 you as having an accurate recollection of these matters.  

 17 Consider also any relation each witness may bear  to 

 18 either side of the case, the manner in which eac h witness 

 19 might be affected by the verdict and the extent to which, 

 20 if at all, each witness is either supported or 

 21 contradicted by other evidence in the case.

 22 Now, inconsistencies or discrepancies in the 

 23 testimony of a witness or between the testimony of 

 24 different witnesses may or may not cause you, as  a juror, 

 25 to discredit such testimony.  Two or more person s 
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  1 witnessing an incident or transaction may see or  hear it 

  2 differently.  An innocent misrecollection, like a failure 

  3 of recollection, is not an uncommon experience.

  4 In weighing the effect of a discrepancy always 

  5 consider whether it pertains to a matter of impo rtance or 

  6 an unimportant detail, whether the discrepancy r esults 

  7 from innocent error or deliberate, intentional f alsehood.

  8 After making your own judgment, you are to give 

  9 the testimony of each witness such weight, if an y, as you 

 10 think it deserves.  You may, in short, accept or  reject 

 11 the testimony of any witness in whole or in part .

 12 Also, the weight of the evidence is not 

 13 necessarily determined, again, by the number of witnesses 

 14 testifying to the existence or the nonexistence of any 

 15 fact.  You may find that the testimony of a smal l number 

 16 of witnesses as to any fact is more credible tha n the 

 17 testimony of a larger number of witnesses to the  

 18 contrary.

 19 Now, we have had multiple experts in this case.  

 20 The rules of evidence may limit the ability of w itnesses 

 21 to testify as to opinions or conclusions, but gr eater 

 22 latitude, ladies and gentlemen, is given to thos e we call 

 23 "expert witnesses."  Witnesses who by education or 

 24 experience have become an expert in some art, sc ience, 

 25 profession or calling may give an opinion as to relevant 
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  1 and material matter as to which they possess exp erience 

  2 and may also state their reasons for the opinion .

  3 Now, opinion testimony by a qualified expert 

  4 witness is competent evidence.  You should consi der each 

  5 expert opinion received as evidence in this case  and give 

  6 it give each such opinion the weight you find it  

  7 deserves.  If you should decide the opinion of a n expert 

  8 witness or his or her qualification is not suppo rted by 

  9 sufficient education or experience, or if you sh ould 

 10 conclude the reasons given in support of the opi nion are 

 11 not sound or that the opinion is outweighed by o ther 

 12 evidence, you may disregard the opinion entirely .

 13 Now, during the trial of this case certain 

 14 testimony has been presented to you by way of 

 15 depositions, video depositions or other depositi ons 

 16 consisting of sworn, recorded answers asked of t he 

 17 witness in advance of the trial by one or more o f the 

 18 attorneys for the parties to this case.  The tes timony of 

 19 a witness who for some reason cannot be present to 

 20 testify from the witness stand may be presented in 

 21 writing under oath, as you had happen here.  Now , such 

 22 testimony is entitled to the same consideration and is to 

 23 be judged as to credibility and weighed and othe rwise 

 24 considered by the jury, insofar as possible, in the same 

 25 way as if the witness had been present and had t estified 
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  1 from the witness stand.

  2 You have also heard certain answers given in 

  3 response to written questions submitted by the o ther 

  4 side.  The written questions are called interrog atories.  

  5 The written answers were given in writing and un der oath 

  6 before trial, and you must consider these answer s to 

  7 interrogatories in the same manner as if the ans wers were 

  8 made from the witness stand.

  9 Now, ladies and gentlemen, I'm going to talk 

 10 about impeachment.  A witness may be discredited  or 

 11 impeached by contradictory evidence or by eviden ce that 

 12 at some other time the witness has said or done something 

 13 or has failed to say or do something which is 

 14 inconsistent with the witness's present testimon y; that 

 15 is, the witness's testimony here in court.

 16 If you believe any witness has been impeached 

 17 and thus discredited, it is your exclusive provi nce to 

 18 give the testimony of that witness the weight yo u think 

 19 that witness's testimony deserves.

 20 If a witness is shown knowingly to have 

 21 testified falsely concerning any material matter , you 

 22 have a right to distrust such witness's testimon y in 

 23 other particulars, and you may reject all the te stimony 

 24 of that witness or give it such credibility as y ou think 

 25 it deserves.
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  1 An act or omission is knowingly done, if 

  2 voluntarily and intentionally and not because of  mistake 

  3 or accident or some other innocent reason.

  4 Now, evidence that at some other time a witness,  

  5 not a party to this action, has said or done som ething 

  6 which is inconsistent with the witness's testimo ny at 

  7 trial may be considered for the sole purpose of judging 

  8 the credibility of the witness but may never be 

  9 considered as evidence of the proof of the truth  of any 

 10 such statement.

 11 Where, however, the witness is a party to this 

 12 case and by such statement or other conduct admi ts some 

 13 fact or facts against his or her interest or its  

 14 interest, then such statement or other conduct, if 

 15 knowingly made or done, may be considered as evi dence of 

 16 the truth of the facts or the facts so admitted by such a 

 17 party as well as for the purpose of judging the 

 18 credibility of the party as a witness.

 19 Once again, an act or omission is knowingly done  

 20 if done voluntarily and intentionally and not be cause of 

 21 mistake or accident or some other innocent reaso n.

 22 Sometimes in a jury case you are concerned with 

 23 the intent of a witness or a party, and this nex t 

 24 instruction deals with intent.

 25 Intent ordinarily may not be proved directly 
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  1 because there is no way of fathoming or scrutini zing the 

  2 human mind, but you may infer a person's intent from 

  3 surrounding circumstances.  You may consider any  

  4 statement made or act done or omitted by a party  whose 

  5 intent is in issue and all other facts and circu mstances 

  6 to indicate his state of mind.

  7 You may consider it reasonable to draw an 

  8 inference to find a person intends the natural a nd 

  9 probable consequences of acts knowingly done or knowingly 

 10 omitted.  It is for you to decide, ladies and ge ntlemen, 

 11 what facts have been established by the evidence .

 12 Now let's turn to the issues at hand in this 

 13 case.

 14 As I did at the start of this case, I will first  

 15 give you a summary of each side's contentions in  this 

 16 case.  I will then provide you with detailed ins tructions 

 17 on what each side must prove to win on each of i ts 

 18 contentions.

 19 As I previously told you, plaintiff, I/P Engine,  

 20 Inc., contends that the defendants Google, Inc.,  AOL, 

 21 Inc., IAC Search and Media, Inc., Gannett Compan y, Inc., 

 22 and Target Corporation infringed claims 10, 14, 15, 25, 

 23 27 and 28 of the '420 patent, which has been ref erred to 

 24 as "the '420 patent," and claims 1, 5, 6, 21, 22 , 26, 28 

 25 and 38 of the '664 patent.  Specifically, I/P En gine 
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  1 contends that Google's AdWords directly infringe s the 

  2 asserted claims and that AOL, Inc., IAC, Gannett  and 

  3 Target infringed through their use of Google's A dWords 

  4 system.  I/P Engine has the burden of proving th e 

  5 defendants infringed any of these claims by a 

  6 preponderance of the evidence.  That means that I/P 

  7 Engine must show that it is more likely than not  that 

  8 Google's AdWords infringes the claims.

  9 Now, the defendants deny that they infringed any  

 10 claims of the '420 or the '664 patent.  Defendan ts also 

 11 contend that the asserted claims of the '424 pat ent and 

 12 the '664 patent are invalid.  Invalidity is a de fense to 

 13 patent infringement.  Even though the United Sta tes 

 14 Patent & Trademark Office has allowed the claims  of the 

 15 '420 and '664 patent, you, the jury, are respons ible for 

 16 deciding whether the claims of the patent are va lid.  

 17 Your job is to decide whether or not the 

 18 asserted claims of the '420 patent or the '664 p atent 

 19 have been infringed and whether or not those cla ims are 

 20 invalid.  If you decide that any claim of the '4 20 patent 

 21 or the '664 patent has been infringed and also t hat an 

 22 infringed claim is not invalid, then you will th en need 

 23 to decide money damages to be awarded to I/P Eng ine.  I/P 

 24 Engine has the burden of proving that it is enti tled to 

 25 the damages it seeks by a preponderance of the e vidence.
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  1 I will now give you instructions and definitions  

  2 to help you in answering the questions that foll ow:  

  3 Before you can decide many of the issues in this  

  4 case, you will need to understand the role of pa tent 

  5 claims.  And I know you were given a little intr oduction 

  6 three weeks ago to a patent case, so we are goin g to go 

  7 through it again.

  8 The patent claims are the numbered sentences at 

  9 the end of each patent.  You will have those pat ents in 

 10 the jury room.  The claims are important because  the 

 11 words of the claim define what a patent covers.

 12 The figures and texts in the rest of the patent 

 13 provide a description and/or examples of the inv ention 

 14 and provide a context for the claims, but it is the 

 15 claims that define the breadth of the patent's c overage.  

 16 Each claim is effectively treated as if it were a 

 17 separate patent, and each claim covers more or l ess than 

 18 another claim.  Therefore, what a patent covers depends, 

 19 in turn, on what each of its claims cover.

 20 You will first need to understand what each 

 21 claim covers in order to decide whether or not t here is 

 22 infringement of a claim.  The law says that it i s my role 

 23 to define the terms of the claims and it is your  role to 

 24 apply my definitions to the issues that you are asked to 

 25 decide in this case.  Therefore, as I explained to you at 
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  1 the start of the case, I have determined the mea ning of 

  2 certain of the terms in the claims and have alre ady 

  3 provided to you my definitions of certain claim terms in 

  4 the notebooks that you have there.  You must acc ept my 

  5 definitions of these words and the claims as bei ng 

  6 correct.  It is your job to take these definitio ns and 

  7 apply them to the issues that you are deciding, including 

  8 the issue of infringement.

  9 Now, this next instruction is entitled "How a 

 10 Claim Defines What It Covers."  I will now expla in how a 

 11 claim defines what it covers.

 12 A claim sets forth in words a set of 

 13 requirements.  Each claim sets forth its require ments in 

 14 a single sentence.  If a device or a method sati sfies 

 15 each of these requirements, then it is covered b y the 

 16 claim.

 17 There can be several claims in a patent, and I 

 18 just listed several claims in these various pate nts.  

 19 Each claim may be narrower or broader than anoth er claim 

 20 by setting forth more or fewer requirements.  Th e 

 21 coverage of a patent is assessed claim by claim.   In 

 22 patent law the requirements of a claim are often  referred 

 23 to as "claim elements" or "claim limitations."  When a 

 24 thing such as a product or process meets all of the 

 25 requirements of a claim, the claim is said to co ver that 
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  1 thing, and that thing is said to fall within the  scope of 

  2 that claim.  In other words, a claim covers a pr oduct or 

  3 process where each of the claim requirements is present 

  4 in that product or that process.

  5 Sometimes the words in a patent claim are 

  6 difficult to understand and, therefore, it is di fficult 

  7 to understand what requirements these words impo se.  It 

  8 is my job to explain to you the meaning of the w ords in 

  9 the claims and the requirements these words impo se.

 10 As I just instructed you, there are certain 

 11 specific terms that I have defined, and you are to apply 

 12 these definitions that I provide to you.  

 13 By understanding the meaning of the words in a 

 14 claim and by understanding the words in a claim set forth 

 15 the requirements that a product or a process mus t meet in 

 16 order to be covered by that claim, you will be a ble to 

 17 understand the scope of coverage for each claim.   Once 

 18 you understand what each claim covers, then you are 

 19 prepared to decide the issues that you will be a sked to 

 20 decide, such as infringement.

 21 This case involves two types of patent claims, 

 22 ladies and gentlemen:  Independent claims and de pendent 

 23 claims.  

 24 An independent claim sets forth all of the 

 25 requirements that must be met to be covered by t hat 
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  1 claim.  Thus, it is not necessary to look at any  other 

  2 claim to determine what an independent claim cov ers.  In 

  3 this case claims 10 and 25 of the '420 patent ar e each 

  4 independent claims, and claim 1 and 26 of the '6 64 patent 

  5 are each independent claims.  The remainder of t he 

  6 asserted claims are dependent claims.

  7 A dependent claim does not itself recite all of 

  8 the requirements of the claim but refers to anot her claim 

  9 or claims for some of its requirements.  In this  way the 

 10 claim depends on another claim or claims.  In th is case 

 11 claims 14, 15, 27 and 28 of the '420 patent are each 

 12 dependent claims.  Claims 5, 6, 21, 22, 28 and 3 8 of the 

 13 '664 patent are each dependent claims.

 14 A dependent claim incorporates all of the 

 15 requirements of the claims to which it refers.  The 

 16 dependent claim then adds its own additional req uirements 

 17 to determine what a dependent claim covers.  It is 

 18 necessary to look at both the dependent claim an d any 

 19 other claim to which it refers.  A product or pr ocess 

 20 that meets all of the requirements of both the d ependent 

 21 claim and the claims to which it refers is cover ed by 

 22 that dependent claim.

 23 I will now explain to you the meaning of some of  

 24 the words of the claims in this case.  In doing so, I 

 25 will explain some of the requirements of the cla ims.  As 
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  1 I have previously instructed you, you must accep t the 

  2 Court's definition of these words in the claims as 

  3 correct.  You should not take my definitions of the 

  4 language of the claims as an indication that I h ave a 

  5 view regarding how you should decide the issues that you 

  6 are being asked to decide, such as infringement.   These 

  7 issues are yours to decide.

  8 I will now instruct you how those words are to 

  9 be construed and understood when deciding the is sues of 

 10 infringement and validity.  You have been provid ed with 

 11 written copies of the '420 patent and the '664 p atent, 

 12 and you may use them during your deliberations.

 13 Now, ladies and gentlemen and counsel, you have 

 14 been provided pretrial all of the terms the Cour t is 

 15 about to read.  The Court doesn't see any need t o read 

 16 these terms because the Court has provided these  terms to 

 17 you.  Do each of you have your notebooks?

 18 Unless there's an objection, I'm not going to 

 19 read every definition that has previously been p rovided.

 20 MR. SHERWOOD:  No objection, your Honor.

 21 MR. NELSON:  No objection, your Honor.

 22 THE COURT:  All right.  So you will look in your  

 23 notebook and you will find the Court's definitio n of the 

 24 terms of "collaborative feedback data," "scannin g a 

 25 network," "demand search," "informon," "user," f or both 
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  1 patents, "relevance to the query," "query," and "order of 

  2 the steps," "order of steps."  That's in the not ebook, 

  3 and you can go to those definitions and use them  in 

  4 reaching your verdict.

  5 Let's talk about infringement generally.  What 

  6 are we talking about here?

  7 I will now instruct you on how to decide whether  

  8 or not the defendants have infringed the '420 pa tent or 

  9 the '664 patent.

 10 Infringement is assessed on a claim-by-claim 

 11 basis.  Therefore, there may be infringement as to one 

 12 claim but no infringement as to another.  In thi s case 

 13 I/P Engine has alleged that the defendant direct ly 

 14 infringed, again, claims 10, 14, 15, 25, 27 or 2 8 of the 

 15 '420 patent and claims 1, 5, 6, 21, 22, 26, 28 o r 38 of 

 16 the '664 patent.  In addition, I/P Engine has al leged 

 17 that the third parties directly infringed -- tha t is, 

 18 other defendants, directly infringed -- the '420  patent 

 19 and the '664 patent and the defendants are liabl e for 

 20 actively inducing or contributing to that direct  

 21 infringement by those third parties.  When I say  "those 

 22 third parties," I'm really talking about the oth er 

 23 defendants.

 24 Infringement is assessed on a claim-by-claim 

 25 basis.  Therefore, there may be infringement as to one 
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  1 claim but no infringement as to another.  I said  that 

  2 twice.

  3 In this case there are two possible ways that a 

  4 claim may be infringed.  The two types of infrin gement 

  5 are called direct infringement and active induce ment.  

  6 Active inducement is referred to as indirect 

  7 infringement.

  8 There cannot be indirect infringement without 

  9 someone else engaging in direct infringement.  T o prove 

 10 the indirect infringement the patent holder must  also 

 11 prove that the accused infringer's indirect infr ingement 

 12 caused direct infringement.

 13 In this case I/P Engine has alleged that Google,  

 14 Inc. directly infringes the '420 and the '664 pa tent.  In 

 15 addition, I/P Engine has alleged that the other 

 16 defendants directly infringed the '420 patent an d '664 

 17 patent and they are liable for actively inducing  or 

 18 contributing to that direct infringement by thos e third 

 19 parties -- I say by the other defendants.

 20 In order to prove infringement the patent 

 21 holder, that is I/P Engine, must prove that the 

 22 requirement for one or more of these types of 

 23 infringement are met by a preponderance of the e vidence; 

 24 that is, that it 's more likely than not that all  of the 

 25 requirements of one or more of each of these typ es of 
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  1 infringement have been proved.

  2 I will now explain each of these types of 

  3 infringement in more detail.

  4 To prove direct infringement, the patent holder,  

  5 I/P Engine, must prove by a preponderance of the  evidence 

  6 that it is more likely than not that the alleged  

  7 infringer, that is Google, made, used, sold or o ffered 

  8 for sale within the United States a product or u sed a 

  9 process that meets all of the requirements of a claim and 

 10 did so without the permission of I/P Engine duri ng the 

 11 time the patent was in force.

 12 You must compare each and every one of the 

 13 requirements of the claim with the product or pr ocess to 

 14 determine whether all of the requirements of tha t claim 

 15 are met.  You must determine separately for each  asserted 

 16 claim whether or not there is infringement.

 17 There is one exception to this rule.  If you 

 18 find that a claim on which other claims depend i s not 

 19 infringed -- that is, one of those independent c laims -- 

 20 there cannot be infringement of any dependent cl aim that 

 21 refers directly or indirectly to that independen t claim.  

 22 On the other hand, if you find that an independe nt claim 

 23 has been infringed, you must stil l decide separa tely 

 24 whether the product or the process meets additio nal 

 25 requirements of any claims that depend from the 
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  1 independent claim; thus, whether those claims ha ve also 

  2 been infringed.  A dependent claim includes all of the 

  3 requirements of any of the claims to which it re fers plus 

  4 additional requirements of its own.

  5 The next instruction is entitled "Direct 

  6 Infringement Doctrine of Equivalents."

  7 If a company makes, uses, sells or offers to 

  8 sell or imports from the United States a product  or uses 

  9 a process that does not meet all the requirement s of the 

 10 claim and, thus, does not literally infringe tha t claim, 

 11 there can still be direct infringement if that p roduct 

 12 satisfies that claim under the Doctrine of Equiv alents.

 13 Under the Doctrine of Equivalents, ladies and 

 14 gentlemen, a product or process infringes a clai m if the 

 15 accused product or process contains the elements  or 

 16 performs the steps corresponding to each and eve ry 

 17 requirement of the claim that it is equivalent t o, even 

 18 though not literally met by the accused product or 

 19 process.

 20 You may find that an element or a step is 

 21 equivalent to a requirement of a claim that is n ot met 

 22 literally if a person having ordinary skill in t he field 

 23 of technology of the patent would have considere d the 

 24 differences between them to be insubstantial or would 

 25 have found that the structure or action performe d 
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  1 substantially the same function, works in substa ntially 

  2 the same way, to achieve substantially the same result as 

  3 the requirement of the claim.

  4 In order for the structure or action to be 

  5 considered interchangeable, the structure or act ion must 

  6 have been known at the time of the alleged infri ngement 

  7 to a person having ordinary skill in the field o f 

  8 technology of that patent.

  9 Interchangeability at the present time is not 

 10 sufficient.  In order to prove infringement by 

 11 equivalents I/P Engine must prove the equivalenc y of the 

 12 structure or action to a claim element by a prep onderance 

 13 of the evidence.

 14 On the other hand, if you find that the accused 

 15 product or process has no corresponding structur e or set 

 16 of structures or action or set of actions to any  of the 

 17 steps or structures or action that I defined as 

 18 performing that function, then you must find tha t there 

 19 is no infringement under the Doctrine of Equival ents.

 20 Indirect infringement or active inducement.  I/P  

 21 Engine alleges that Google is liable for infring ement by 

 22 actively inducing the other four defendants to d irectly 

 23 infringe the '420 patent and the '664 patent.  A s with 

 24 direct infringement, you must determine whether there has 

 25 been active inducement on a claim-by-claim basis .  
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  1 The defendants are liable for active inducement 

  2 of a claim only if I/P Engine proves by a prepon derance 

  3 of the evidence that the acts are actually carri ed out by 

  4 the third parties and directly infringe that cla im; 

  5 defendants took action during the time the '420 patent 

  6 and the '664 patent were in force, intending to cause the 

  7 infringement acts of third parties, again, I'm s aying the 

  8 other defendants; defendants were aware of the ' 420 

  9 patent and the '664 patent and knew the actions taken 

 10 would constitute infringement of that patent.

 11 In order to establish active inducement of 

 12 infringement it is not sufficient that the other  

 13 defendants themselves directly infringed the cla im, nor 

 14 is it sufficient that Google was aware of the ac ts of the 

 15 other defendants that allegedly constitute the d irect 

 16 infringement.  Rather, you must find that Google  

 17 specifically intended the other defendants to in fringe 

 18 the '420 patent and the '664 patent.

 19 Now let's talk about invalidity generally.  

 20 Patent invalidity, as I told you, is a defense t o patent 

 21 infringement.  I will now instruct you on the ru les you 

 22 must follow in deciding whether or not the defen dants 

 23 have proved that these claims 10, 14, 15, 25, 27  or 28 of 

 24 the '420 patent and claims 1, 5, 6, 21, 22, 26 o r 38 of 

 25 the '664 patent are invalid.  To prove that any claim of 
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  1 a patent is invalid the defendants must persuade  you by 

  2 clear and convincing evidence.

  3 Now, invalidity based on prior art.

  4 Prior art may include items that were publicly 

  5 known or that have been used or offered for sale , 

  6 publications or patents that disclose the claime d 

  7 invention or elements of the claimed invention.  To be 

  8 prior art the item or reference must have been m ade, 

  9 known, used, published or patented either before  the 

 10 invention was made or more than one year before the 

 11 filing date of the patent application.  However,  prior 

 12 art does not include a publication that describe s the 

 13 inventor's own work and was published less than one year 

 14 before the date of the invention.

 15 For the claim to be invalid because it is not 

 16 new the defendants must show that all other requ irements 

 17 of that claim were present in a single previous device or 

 18 method that was known or used -- known of, used or 

 19 described in a single previous printed publicati on or 

 20 patent.  We call these things anticipating prior  art.

 21 To anticipate the invention, the prior art does 

 22 not have to use the same words as the claim, but  all of 

 23 the requirements of the claim must have been dis closed, 

 24 either stated expressly or implied to a person h aving 

 25 ordinary skill in the art in the technology of t he 
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  1 invention, so that looking at that one reference  that 

  2 person could make and use the claimed invention.

  3 In order for someone to be entitled to a patent 

  4 the invention must actually be new and the inven tor must 

  5 not have lost his or her rights by delaying the fil ing of 

  6 an application claimed to the invention.  In gen eral, 

  7 inventions are new when the identical product or  process 

  8 has not been made, used or disclosed before.  

  9 Anticipation must be determined on a claim-by-cl aim 

 10 basis.  Defendants contend that the asserted cla ims of 

 11 the patents-in-suit, that is the '664 patent and  the '420 

 12 patent, are invalid because the claimed inventio ns are 

 13 anticipated.  Defendants must convince you of th is by 

 14 clear and convincing evidence; that is, that the  evidence 

 15 highly probably demonstrates the claims are inva lid.

 16 Here are the ways defendants showed the patent 

 17 claim was not new or the patentee lost the right  to 

 18 patent the claims.

 19 Anybody want to stand up and take a stretch?  

 20 Nobody?  All right.  We will keep pushing.  I ha ve at 

 21 least another 15 minutes, at a minimum.  You are  okay?

 22 All right.  An invention is not new if it was 

 23 known to or used by others in the United States before 

 24 the inventor's invention.  An invention is known  when the 

 25 information about it was reasonably accessible t o the 
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  1 public on that date.  

  2 An invention is not new if it was already 

  3 patented or described in a printed publication a nywhere 

  4 in the world before the inventor's invention.

  5 I/P Engine has lost its rights if the claimed 

  6 invention was already printed or described in a printed 

  7 publication anywhere in the world by the invento rs or 

  8 anyone else more than a year before December 3rd , 1998, 

  9 which is the effective filing date of the applic ation for 

 10 the '420 patent and the '664 patent.

 11 An invention was patented by another if the 

 12 other patent describes the same invention claime d by I/P 

 13 Engine to a person having ordinary skill in the 

 14 technology.

 15 I/P Engine has lost its rights if the claimed 

 16 invention was publicly used or sold or offered f or sale 

 17 in the United States more than one year before D ecember 

 18 3rd, 1998, again, which is the effective fil ing date of 

 19 the application for the '420 patent.

 20 An invention was publicly used when it was 

 21 either accessible to the public or commercially 

 22 exploited.  An invention was sold or offered for  sale 

 23 when it was offered commercially and what was of fered was 

 24 ready to be patented; that is, a description to one 

 25 having ordinary skill in the field of the techno logy 
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  1 could have made and used the claimed invention, even if 

  2 it was not yet reduced to practice.

  3 Again, an invention is not new if it was 

  4 described in a published patent application file d by 

  5 another in the United States before the effectiv e filing 

  6 date of the patent, in this case December 3rd, 1 998.

  7 An invention is not new if the claimed invention  

  8 was described in a patent granted on an applicat ion for a 

  9 patent by another filed in the United States and  the 

 10 application was filed before the effective fil in g date of 

 11 the patent, in this case December 3rd, 1998.

 12 Now we have reached invalidity on another 

 13 ground.  You heard testimony about obviousness.

 14 Now, I want you to pay careful attention to this  

 15 instruction because on this instruction as a jur or you 

 16 will have to make certain special findings on th e issue 

 17 of obviousness.  There will be questions on the verdict 

 18 form that you will have to answer on this issue.

 19 Even though an invention may not have been 

 20 identically disclosed or described before it was  made by 

 21 an inventor, in order to be patentable the inven tion must 

 22 also not have been obvious to a person of ordina ry skill 

 23 in the field of technology of the patent at the time the 

 24 invention was made.

 25 The defendants contend that claims 10, 14, 15, 
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  1 25, 27 or 28 of the '420 patent and claims 1, 5,  6, 21, 

  2 22, 26, 28 or 38 of the '664 patent are invalid because 

  3 the invention was obvious.  Defendants may estab lish that 

  4 a patent claim is invalid by showing that the cl aimed 

  5 invention would have been obvious to persons hav ing 

  6 ordinary skill in the art at the time the invent ion was 

  7 made in the field of the invention.

  8 In determining whether a claimed invention is 

  9 obvious you must consider the level of ordinary skill in 

 10 the field of the invention that someone would ha ve had at 

 11 the time the claimed invention was made, the sco pe and 

 12 content of the prior art, and any differences be tween the 

 13 prior art and the claimed invention.  Those are the 

 14 things you will have to answer.

 15 Keep in mind that the existence of each and 

 16 every element of the claimed invention in the pr ior art 

 17 does not necessarily prove obviousness.  Most, i f not 

 18 all, inventions rely on building blocks of prior  art.  In 

 19 considering whether a claimed invention is obvio us, you 

 20 may, but are not required, to find obviousness i f you 

 21 find at the time of the claimed invention there was a 

 22 reason that would have prompted the person havin g 

 23 ordinary skill in the field of the invention to combine 

 24 the known elements in the way the claimed invent ion does, 

 25 taking into account such factors as whether the claimed 
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  1 invention was merely the predictable result of u sing 

  2 prior art elements according to their known func tion; 

  3 whether a claimed invention provides an obvious solution 

  4 to a known problem in the relevant field; whethe r the 

  5 prior art teaches or suggests the desirability o f 

  6 combining elements claimed in the claimed invent ion; 

  7 whether the prior art teaches away from combinin g 

  8 elements in the claimed invention; whether it wo uld have 

  9 been obvious to try the combination of elements,  such as 

 10 when there is a design need or market pressure t o solve a 

 11 problem and there are a finite number of identif ied, 

 12 predictable solutions; and whether the change re sulted 

 13 more from design incentives or other market forc es to 

 14 find it rendered the invention obvious, you must  find 

 15 that the prior art provided a reasonable expecta tion of 

 16 success.  Obvious to try is not sufficient in 

 17 unpredictable technologies -- obvious to try is not 

 18 sufficient in unpredictable technologies.

 19 In determining whether the claimed invention was  

 20 obvious, consider each claim separately.  Do not  use 

 21 hindsight, that is, consider only what was known  at the 

 22 time of the invention.  In making these assessme nts you 

 23 should take into consideration the things someti mes 

 24 called secondary considerations that were made a t the 

 25 time of the invention and afterwards that may sh ed light 
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  1 on the obviousness or not of the claimed inventi on, such 

  2 as -- and here's another list:  

  3 Whether the invention was commercially 

  4 successful as a result of the merits of the clai med 

  5 invention rather than a result of design needs o r market 

  6 pressure; whether the invention satisfied a long -felt 

  7 need; whether others had tried and failed to mak e the 

  8 invention; whether others invented the invention  at 

  9 roughly the same time; whether others copied the  

 10 invention; whether there were changes or related  

 11 technologies or market needs contemporaneous wit h the 

 12 invention; whether the invention achieved unexpe cted 

 13 results; whether others in the field praised the  

 14 invention; whether persons having ordinary skill  in the 

 15 art of the invention expressed surprise or disbe lief 

 16 regarding the invention; whether others sought o r 

 17 obtained rights to the patent from the patent ho lder; 

 18 whether the inventor proceeded contrary to accep ted 

 19 wisdom in the field.  

 20 Those are some of the considerations you need to  

 21 look at in trying to determine whether these inv entions 

 22 were obvious.

 23 Now we turn to the question of damages.  There's  

 24 a lot of discussion about damages in this case, ladies 

 25 and gentlemen, and damages will probably be one of the 
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  1 last things you get to, depending upon what your  findings 

  2 are as you go through the verdict form.

  3 If you find that the defendants infringed any 

  4 valid claim of the '420 patent or the '664 paten t, you 

  5 must then consider what amount of damages to awa rd to I/P 

  6 Engine.  I will now instruct you about the measu re of 

  7 damages.  By instructing you on damages, I'm not  

  8 suggesting which party should win this case, on any 

  9 issue.  These instructions are provided to guide  you on 

 10 the calculation of damages in the event you find  

 11 infringement of a valid patent claim and thus mu st 

 12 address the damages issue.

 13 The damages you award must be adequate to 

 14 compensate the patent holder, that is I/P Engine , for the 

 15 infringement.  They are not meant to punish an 

 16 infringer.  Your damages award, if you reach thi s issue, 

 17 should put I/P Engine in approximately the same financial 

 18 position that it would have been in had the infr ingement 

 19 not occurred.  

 20 The patent holder-- every time I say patent 

 21 holder, I'm talking about I/P Engine here, --has  the 

 22 burden to establish the amount of its damages by  a 

 23 preponderance of the evidence.  In other words, you 

 24 should award only those damages that the patent holder 

 25 establishes that its more likely than not suffer ed.
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  1 There are different types of damages that the 

  2 patent holder may be entitled to recover.  In th is case 

  3 I/P Engine seeks a reasonable royalty.  A reason able 

  4 royalty is defined as the money amount the paten t holder 

  5 and the infringer would have agreed upon as a fe e for use 

  6 of the invention at the time prior to when infri ngement 

  7 began.

  8 I will give you more detailed instructions 

  9 regarding damages shortly.  Note, however, that I/P 

 10 Engine is entitled to recover no less than a rea sonable 

 11 royalty for each infringing act.

 12 If you find that I/P Engine has established 

 13 infringement, I/P Engine is entitled to at least  a 

 14 reasonable royalty to compensate it for the infr ingement.

 15 Now, what is a reasonable royalty and what does 

 16 that mean?  A royalty is a payment, ladies and g entlemen, 

 17 made to a patent holder in exchange for the righ t to 

 18 make, use, or sell the claimed invention.  A rea sonable 

 19 royalty is the amount of royalty payment that a patent 

 20 holder and the infringer would have agreed to in  a 

 21 hypothetical negotiation taking place at a time prior to 

 22 when the infringement first began.  In consideri ng this 

 23 hypothetical negotiation, you should focus on wh at the 

 24 expectations of the patent holder and the infrin ger would 

 25 have been had they entered into an agreement at that 
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  1 time, and had they acted reasonably in their 

  2 negotiations.

  3 In determining this, you must assume that both 

  4 parties believed the patent was valid and infrin ged and 

  5 the patent holder and infringer were willing to enter 

  6 into an agreement.  The reasonable royalty you d etermine 

  7 must be a royalty that would have resulted from the 

  8 hypothetical negotiation, and not simply a royal ty either 

  9 party would have preferred.  Evidence of things that 

 10 happened after the infringement first began can be 

 11 considered in evaluating the reasonable royalty only to 

 12 the extent that the evidence aids in assessing w hat 

 13 royalty would have resulted from a hypothetical 

 14 negotiation.  Although evidence of the profits - - let me 

 15 back up.  Although evidence of the actual profit s an 

 16 alleged infringer made may be used to determine the 

 17 anticipated profits at the time of the hypotheti cal 

 18 negotiation, the royalty may not be limited or i ncreased 

 19 based on the actual profits the alleged infringe r made.

 20 Now, here are some of the things you look at in 

 21 trying to determine what a reasonable royalty is .  It's 

 22 called reasonable royalty relevant factors.  Her e are 

 23 some reference to the Georgia-Pacific factors in  here 

 24 used.  A lot of these factors are the Georgia-Pa cific 

 25 factors.
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  1 In determining the reasonable royalty, you 

  2 should consider all the facts known and availabl e to the 

  3 parties at the time infringement began.  Some of  the 

  4 kinds of factors that you may consider in making  your 

  5 determination are:  

  6 The royalties received by the patentee for the 

  7 licensing of the patents-in-suit, that is the '6 64 and 

  8 the '420 patents, proving or intending to prove an 

  9 established royalty.

 10 The rates paid by the licensee for the use of 

 11 other patents comparable to a patent-in-suit.

 12 The nature and scope of the license, as 

 13 exclusive or nonexclusive, or as restricted or 

 14 nonrestricted in terms of territory or with resp ect to 

 15 whom the manufactured product may be sold.

 16 The licensor's established policy and marketing 

 17 program to maintain his or her patent monopoly b y not 

 18 licensing others to use the invention or by gran ting 

 19 licenses under special conditions designed to pr eserve 

 20 that monopoly.

 21 The commercial relationship between the licensor  

 22 and a licensee.  When I say licensor or licensee , as an 

 23 example, the commercial relationship between the  parties 

 24 here, Google and Lycos or I/P Engine, such as wh ether 

 25 they are competitors in the same territory in th e same 
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  1 line of business, or whether they are inventor a nd 

  2 promoter.

  3 The effect of selling the patented specialty in 

  4 promoting sales of other products of the license e, the 

  5 existing value of the invention to the licensor as a 

  6 generator of sales of his nonpatented items, and  the 

  7 extent of such derivative or convoyed sales.

  8 The duration of the patent and the terms of the 

  9 license.

 10 No. 8. The established profitability of the 

 11 product made under the patents, its commercial s uccess, 

 12 and its current popularity.

 13 No. 9. The utility and advantages of the 

 14 patented property over the old modes or devices,  if any, 

 15 that had been used for working out similar resul ts.

 16 No. 10.  The nature of the patented invention, 

 17 the character of the commercial embodiment of it  as owned 

 18 and produced by the licensor, and the benefits t o those 

 19 who have used the invention.

 20 No. 11.  The extent to which the infringer has 

 21 made use of the invention and any evidence proba tive of 

 22 the value of that use.

 23 The portion of the profit or of the selling 

 24 price that may be customary in the particular bu siness or 

 25 in comparable business to allow for the use of t he 
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  1 invention or analogous inventions.

  2 No. 13.  The portion of the realizable profits 

  3 that should be credited to the invention as dist inguished 

  4 from unpatented elements, the manufacturing proc ess, 

  5 business risks, or significant features or impro vements 

  6 added by the infringer.

  7 No. 14.  The opinion and testimony of qualified 

  8 experts.

  9 15.  The amount that a licensor (such as the 

 10 patentee) and a licensee (such as the infringer)  would 

 11 have agreed upon (at the time the infringement b egan) if 

 12 both had been reasonably and voluntarily trying to reach 

 13 an agreement; that is, the amount which a pruden t 

 14 licensee who desired, as a business proposition,  to 

 15 obtain a license to manufacture and sell a parti cular 

 16 article embodying in the patented invention, wou ld have 

 17 been willing to pay as a royalty and yet be able  to make 

 18 a reasonable profit and which amount would have been 

 19 acceptable by a prudent patentee who was willing  to grant 

 20 a license.

 21 That's the hypothetical negotiation we are 

 22 talking about.

 23 No one factor is dispositive, ladies and 

 24 gentlemen, and you can and should consider the e vidence 

 25 that has been presented to you in this case on e ach of 
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  1 these factors.  You may also consider any other factors 

  2 which in your mind would have increased or decre ased the 

  3 royalty of the infringer -- would have increased  or 

  4 decreased the royalty Google would have been wil ling to 

  5 pay and I/P Engine would have been willing to ac cept, 

  6 acting as normally prudent business people or en tities.  

  7 The final factor establishes the framework which  you 

  8 should use in determining a reasonable royalty, that is, 

  9 the payment that would have resulted from a nego tiation 

 10 between the patent holder, that is I/P Engine, a nd Google 

 11 taking place at a time prior to when the infring ement 

 12 began.

 13 Now, in determining the amount of damages, you 

 14 must have a starting point for your determinatio n, in 

 15 other words, what date should these damages run.   Because 

 16 of a ruling of the Court that the Court has made  for all 

 17 the defendants, if you reach the question of dam ages, 

 18 damages commence on the date that the lawsuit wa s filed, 

 19 September 15th, 2011.

 20 Now, I have permitted you to take notes during 

 21 the course of this trial, ladies and gentlemen, and the 

 22 Court will say you have been unusually attentive  and the 

 23 Court looks at a jury all the time.

 24 The Court has permitted you to take notes during  

 25 the trial.  Your notes should be used only as me mory 
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  1 aids.  You should not give your notes precedence  over 

  2 your independent recollection of the evidence.  If you 

  3 did not take notes, you should rely on your own 

  4 independent recollection of the proceedings and you 

  5 should not be influenced by notes of your fellow  jurors.  

  6 I emphasize that notes are not entitled to any g reat 

  7 weight than the recollection or impression of ea ch juror 

  8 as to what the testimony may have been.

  9 Now, your verdict must represent the considered 

 10 judgment of each juror.  In other words, your ve rdict 

 11 must be unanimous.  All nine of you must agree t o the 

 12 verdict.  

 13 Each of you must decide this case for yourself, 

 14 but only after an impartial consideration of all  the 

 15 evidence in the case with your fellow jurors.

 16 It is your duty as jurors to consult with one 

 17 another and to deliberate with a view to reachin g an 

 18 agreement if you can do so without violence to i ndividual 

 19 judgment.  In the course of your deliberations, do not 

 20 hesitate to re-examine your own views and change  your 

 21 opinion, if you are convinced it is erroneous.  But do 

 22 not surrender your independent, honest convictio ns as to 

 23 the weight or effect of the evidence solely beca use of 

 24 the opinion of your fellow jurors or for the mer e purpose 

 25 of returning a verdict.
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  1 Remember one thing.  You are not partisans.  

  2 You are judges of the facts.

  3 Your sole interest so to seek the truth from the  

  4 evidence in the case.

  5 Now, upon retiring to the jury room you must 

  6 select one of your members to serve as your fore person 

  7 who will preside over your deliberations and wil l be your 

  8 spokesperson here in court.  A form of verdict h as been 

  9 prepared for your convenience.  

 10 You will take the exhibits and the form of 

 11 verdict to the jury room and when you have reach ed a 

 12 unanimous verdict, you will have the foreperson be sure 

 13 it's fil led out, date and sign it, and you will notify 

 14 the court security officer that you have a verdi ct.

 15 Now, if during your deliberations, you should 

 16 desire to communicate with the Court, your messa ge or 

 17 question must be in writing and signed by the 

 18 foreperson.  I want you to fold it up.  And you will then 

 19 give the note to the court security officer who will 

 20 bring it to my attention.

 21 Now, the Court will respond promptly, either in 

 22 writing, if there's any space left on the bottom  of the 

 23 page, or either bring you back to the courtroom to give 

 24 you an oral response.  If you do transmit a mess age, the 

 25 Court does not want to know what your numerical division 
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  1 is, or who is for what or who's against what, so  do not 

  2 specify any numerical division.

  3 Finally, do not interpret anything the Court has  

  4 said or done during the course of this trial as 

  5 indicating what the verdict should be.  

  6 That's your responsibility.  It 's exclusively 

  7 within your domain.

  8 Now, let me say a word about this verdict sheet.

  9 This is the verdict form.  I don't want to scare  

 10 you to death, but the verdict form is 11 pages l ong.  

 11 That's so you can indicate what your decisions a re.

 12 You take this verdict form and you will go 

 13 through it to deliberate.  You can start on page  1 and as 

 14 you go through deliberating, you record your 

 15 determinations on that sheet.

 16 And then you move to page 2 and 3, and you work 

 17 your way through the sheet, okay?

 18 The Court clearly understands that depending 

 19 upon what you find on the first five pages, you may not 

 20 get to -- first 6 pages, you may not get to the balance 

 21 of the form.  But you will have to determine you r verdict 

 22 based upon going through this sheet, as the Cour t has 

 23 indicated, taking it page by page and recording your 

 24 decisions after you have engaged in some deliber ations.

 25 Now, ladies and gentlemen, I'm going to have 
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  1 counsel to examine the charge and the exhibits a nd the 

  2 verdict form, and then we will send those items in to you 

  3 so you can begin your deliberations.

  4 Now, the Court recognizes you have been here all  

  5 day and this has been a three-week trial, so the  Court is 

  6 going to follow suit as it's usually done.  You go in and 

  7 you can get started, select your foreperson and get 

  8 yourself organized, but the Court is going to te rminate 

  9 today at 5:00 and bring you back in here tomorro w morning 

 10 and let you commence your deliberations fresh at  10:00.  

 11 Okay?

 12 So you may retire to the jury room.

 13 (Jury out.)

 14 THE COURT:  You need to wait until we send in 

 15 everything before you do anything.

 16 You may have a seat.  Perhaps I should have done  

 17 this before they were released, but if I have to  bring 

 18 them back, I will.  Are there any questions or o bjections 

 19 to the charge as read?  

 20 MR. BROTHERS:  Your Honor, I/P Engine renews its  

 21 objections to Instruction 32 for the reasons pre viously 

 22 stated.

 23 THE COURT:  Oh, no, that's not what I'm talking 

 24 about.  That's noted for the record.  

 25 MR. BROTHERS:  Oh, okay.  
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  1 THE COURT:  The Court wants to know if there's 

  2 any objections to the charge as read by the Cour t?  

  3 MR. BROTHERS:  No objections by the plaintiff, 

  4 your Honor.

  5 MR. NELSON:  No, sir.

  6 THE COURT:  All right.  I want you to step 

  7 forward and look at the jury charge, the verdict  form, 

  8 all exhibits.  I don't know whether you have don e it or 

  9 not already.

 10 THE DEPUTY CLERK:  No.

 11 THE COURT:  Okay.  You need to step forward, 

 12 Mr. Brothers, Mr. Nelson, those who are going to  

 13 represent the various parties.  I only need a co uple of 

 14 you-all.

 15 (Counsel conferred with the deputy clerk over 

 16 the charge, verdict form and the admitted exhibi ts.)

 17 MR. BROTHERS:  Will the jury have a video player  

 18 in there?

 19 THE COURT:  They will have a cleared laptop in 

 20 there.

 21 All right.  Is there any objection to the 

 22 exhibits, charge or verdict form?  I mean other than 

 23 what's been lodged regarding the substance or th e form?

 24 MR. BROTHERS:  None by plaintiffs, your Honor.

 25 MR. NELSON:  No, your Honor.
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  1 THE COURT:  All right.  Mr. Taylor, if you would  

  2 take these items into the jury room.

  3 Yes, sir.

  4 MR. PERLSON:  Your Honor, we just have some 

  5 demonstratives we wanted to lodge objections to just for 

  6 the record.

  7 THE COURT:  Some demonstratives you wanted to 

  8 lodge -- 

  9 MR. PERLSON:  Yes, demonstratives that were 

 10 either objected to or sustained that we wanted t o put in 

 11 and weren't allowed, just for the record.

 12 THE COURT:  The proper thing probably to have 

 13 been done is to do that as we were going along s o the 

 14 Court could see exactly what you were offering, putting 

 15 into the record.  Now they come in totally out o f 

 16 context.  Just how many are you getting ready to  do that 

 17 on?

 18 MR. PERLSON:  I don't know the exact number, 

 19 but -- well, there's a fair amount of them becau se most 

 20 of them are related to the marketing documents t hat we 

 21 had that long list.  I mean, we went through it on the 

 22 record and stated for the record the long list o f 

 23 objections.

 24 THE COURT:  So you want to offer into the record  

 25 demonstrative exhibits?
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  1 MR. PERLSON:  Just for the purposes of appeal to  

  2 get the record -- 

  3 THE COURT:  No.  Demonstrative exhibits, if you 

  4 check your rules of evidence, are ordinarily not  

  5 admissible in the first place, so why are we put ting 

  6 demonstrative exhibits into the record?

  7 MR. PERLSON:  Well, if they were demonstratives 

  8 that shown to the jury that we have an objection  to and 

  9 they were allowed and still shown, then we want to be 

 10 able to preserve our objection.

 11 THE COURT:  All right.  Put them on into the 

 12 record.  Give them to me by number.  

 13 Is that a stack, or is that a single one?

 14 THE DEPUTY CLERK:  It's a stack.

 15 MR. PERLSON:  There's a cover pleading and a 

 16 stack.

 17 THE COURT:  Well, I want you to look at them, 

 18 Counsel, to be sure they were ever even shown in  the 

 19 first place.  I don't want something coming in h ere that 

 20 never even came into the courtroom in the first place.  

 21 The Court really has no independent recollection  

 22 of every demonstrative exhibit that you stood up  here 

 23 with, and that's the problem with giving me a st ack at 

 24 the end of the case.

 25 MR. BROTHERS:  Your Honor, I would ask that we 
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  1 be given a chance to go back and compare these b ecause, 

  2 you know, this is a stack of what looks like ove r 50 

  3 demonstratives that, you know, just flipping thr ough I 

  4 can't tell you whether they were all in there.

  5 THE COURT:  We will deal with that before the 

  6 case is over.  But I can tell you, I want you to  do this:  

  7 I want you to go back and read your rules of evi dence and 

  8 go through those demonstrative exhibits, and sur ely there 

  9 are not 50 demonstrative exhibits that probably should 

 10 have come into the record that the Court held ou t.

 11 MR. PERLSON:  No, no, that's not what we are 

 12 saying.  There are some of them that they showed  to the 

 13 jury and we objected to it.

 14 THE COURT:  That you have objected to?

 15 MR. PERLSON:  Yes.

 16 THE COURT:  Well, I'm saying I doubt that there 

 17 are 50 of them that you objected to that were ad missible 

 18 anyway, so go back and take a look at them and y ou will 

 19 know exactly what I'm saying. 

 20 MR. BROTHERS:  Your Honor, the first one I saw 

 21 is the Constitution of the United States.

 22 THE COURT:  Really?  You can't be serious.

 23 MR. PERLSON:  Well, that was one of the 

 24 objections that was made that was overruled.

 25 THE COURT:  That's right, I overruled that 
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  1 objection.

  2 MR. PERLSON:  Okay.

  3 THE COURT:  All right, fine.  I still say what I  

  4 say.  You go back and look at them tonight and y ou think 

  5 about it, and we will come back and see if that list gets 

  6 whittled down substantially from the 50 demonstr ative 

  7 exhibits.  I'm just telling you that you are was ting 

  8 paper.

  9 Court will be in recess until 5:00.

 10 MR. SHERWOOD:  Your Honor, should we stay in the  

 11 courthouse, or what's the Court's advice with re spect to 

 12 that?

 13 THE COURT:  Here's the situation.  They may have  

 14 a question, so you need to be close by so it won 't take 

 15 long to get everyone here.  If they have a quest ion, we 

 16 are not going to spend ten minutes looking for c ounsel, 

 17 so you need to be close by if they come back wit h a 

 18 question so we can address it.

 19 MR. SHERWOOD:  Thank you, your Honor.

 20 THE COURT:  I know these are not the greatest 

 21 facilities in the world, but you can find somepl ace to 

 22 camp out so that we can get to you quickly to an swer any 

 23 questions they may have.  They may not have any in the 

 24 next hour, but who knows?  Stay close by, please .

 25 MR. SHERWOOD:  Thank you.  Yes, your Honor, of 
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  1 course.

  2 THE COURT:  Recess court.

  3 (A recess was taken at 4:09 p.m., after which 

  4 court reconvened at 5:02 p.m.)

  5 (Jury in.)

  6 THE COURT:  You may be seated.

  7 The record will reflect that all jurors are 

  8 present.  Does counsel agree?

  9 MR. SHERWOOD:  Yes, your Honor.

 10 MR. NELSON:  Agreed, your Honor.

 11 THE COURT:  All right.  Ladies and gentlemen, I 

 12 think that's it for the day.  We are simply goin g to have 

 13 you go out and come back tomorrow.  Although you , 

 14 perhaps, have chosen your foreperson and you hav e started 

 15 to deliberate, do not discuss the case outside t he 

 16 presence of the jury when you come in tomorrow m orning 

 17 and get started.  

 18 The Court can have you in here as early as you 

 19 want to get in here and get started tomorrow mor ning.  

 20 What the Court will do is the Court will simply have you 

 21 come in tomorrow morning at 9:30 and start your 

 22 deliberations.  I think that will give you enoug h time to 

 23 do what you need to do.  9:30.

 24 All right.  See you in the morning.

 25 (Jury out.)
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  1 THE COURT:  You can have a seat up with second 

  2 after they leave, please.

  3 Who is your technology representative, your 

  4 computer specialist?

  5 MR. PERLSON:  Yusef.

  6 THE COURT:  I don't know who I am referring to, 

  7 but one of your folks had the computer back ther e on the 

  8 computers.  The computers were permitted to come  into the 

  9 courtroom merely for the purposes of aiding you in 

 10 putting on exhibits, not for them to be on the c omputer 

 11 and communicating or doing anything, other than using 

 12 those computers for the purposes of putting on y our 

 13 evidence.  And I don't want that happening again .  So 

 14 whoever it is, you find them and you tell them t hat's it, 

 15 don't come in here and get on a computer for any  other 

 16 purpose than for presenting your evidence.

 17 MR. PERLSON:  We will make that clear, your 

 18 Honor.

 19 THE COURT:  All right.  Court will be in recess 

 20 until tomorrow morning at 9:30.

 21 (Court adjourned for the evening recess at 

 22 5:05 p.m.)

 23

 24 *   *   *

 25
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