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Central Government itself to take the initiative. The important con-

ditions specified for the constitution and procedure of the councils

were that they should be composed of equal numbers of employers and

workmen, each of those classes electing their delegates ;
that the pres-

ident, chosen ordinarily by the members, but whose office in case of

need might be exercised by a justice of the peace, was to be only a

presiding officer with no vote; that the council might, however, on

request of all the parties interested, appoint an umpire or arbitrator
;

that the councils might meet at any time they chose, but could be

convened at the call of the mayor of the commune, and must meet on

demand of one-half of the members; and that reports of the pro-

ceedings of the councils were to be filed with the justice of the peace.

LAW OF AUGUST 16, 1887.

This plan recommended by the commission was patterned after the
"
joint committees "

for conciliation and arbitration established

under private initiative in England, and was confined simply to the

question of settlement of disputes. The Belgian Parliament, how-

ever, manifested a decided preference for a very different scheme,
which was embodied in a law of August 16, 1887, in which the settle-

ment of disputes was but one part, and that a secondary one, in a larger

system. This system was essentially a combination of suggestions
made to the commission on labor by M. Hector Denis, professor of

political economy in the University of Brussels, with the features of

a private arbitration tribunal established for the boot and shoe indus-

try, which had also been submitted to the commission. ()

PROVISIONS OF THE LAW.

The law of 1887 provides for councils of industry and labor, whose

role is declared to be "
to deliberate upon the common interests of

employers and employees, to prevent, and, if necessary, adjust dif-

ferences which may arise between them."(
&
)

The essential fea-

tures in the constitution and procedure of these councils, as quite

briefly prescribed in the act, are as follows: They are to be estab-

lished by royal decree in every locality where their utility is clear.

This establishment may be either at the will of the Royal Govern-

ment, or upon request of communal councils, or upon application

a The above facts concerning the passage of the Belgian law are" taken from

the report of the French bureau of labor, De la Conciliation et de 1'Arbitrage

dans les Conflits Collectifs entre Patrons et Ouvriers en France et & 1'Etranger,

1893, pp. 432 ff.

& Art. I of the law.
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of employers or working people. Each council has as many sec-

tions as there are distinct industries in the locality. The section,
which is the unit in the system, represents, therefore, a single indus-

try in one locality and is composed of equal numbers of representa-

tives, not less than six nor more than twelve, elected by employers
and laborers separately, and the members choose a president and a

secretary from their own number. As to procedure for the election

of members, the statute simply prescribes that the regulations fixed

by law for the election of members of the councils of prudhommes,
or industrial courts, are to be followed. But by royal decrees of

August 15, 1889, March 10, 1893 (the principal one), and of March
26 and April 11, 1897, this whole matter qualification of electors and

members, preparation of electoral lists, nomination of candidates,

balloting, contested elections, etc. is regulated in great detail. Each
section must hold at least one meeting a year, at the time and place
indicated by the permanent committee of the provincial council, but

is to be convened at any time by the said committee upon the request
of either employers or laborers. The communes are required to fur-

nish the necessary meeting places for councils or sections. The coun-

cil of any locality or several sections of the same or different locali-

ties may be summoned at any time by royal decree to a general as-

sembly to give their advice upon any subject of general interest con-

cerning labor or industry which the King may see fit to submit to

them. These assemblies elect their own president and secretary, but

the Government may appoint a commissioner to take part in the

deliberations. In case of all the above-mentioned meetings of coun-

cils or sections or of assemblies, the subject to be considered and the

length of the session are strictly determined by the convening order

either of the permanent committee of the provincial council or the

royal decree, and no other subject may be taken up. Members are

allowed a per diem compensation for attendance at general assemblies,

to be paid by the province in which the assembly is. held. Finally,

the one brief section dealing specifically with the subject of disputes

provides simply that whenever circumstances appear to demand it,

at the request of either party, the governor of the province, the

mayor of the commune, or the president of the section for the indus-

try in which the dispute occurs must convene that section, which is

to endeavor by conciliation to arrange a settlement. If this effort is

unsuccessful, a report of the proceedings is to be made public.

The function of the Belgian councils' of industry and labor is thus

threefold: (1) To give information or advice to the Government,

(2) to furnish employers and employees the means for conference and

discussion of common interests before the emergence of differences,

and (3) to adjust any disputes that may arise. The first of these is
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BY LEONARD W. HATCH, A. M.

INTRODUCTION.

Briefly characterized this paper is a statistical account of laws and
their results. Within its scope are included all laws in any land

which have been enacted for the purpose of providing means for the

settlement of collective industrial disputes. The aim has been to

present as fully and accurately as possible both the essential features

of such laws and the important facts as to their operation. The
record has been brought as closely down to date (1905) as the neces-

sary reports and documents available would permit, and so far as

possible only official sources have been used. All the sources used

will be found referred to either in the text or in footnotes.

GREAT BRITAIN.

One characteristic feature of collective industrial disputes being
combined action by employees to better the conditions of labor, there

was naturally no legislation in Great Britain for arbitration or con-

ciliation in such cases until the repeal of the combination laws,

which prohibited under severe penalties all combinations of workmen,
in 1824 permitted concerted action on the part of employees. Coinci-

dent with that repeal (
a
) an arbitration act was passed, since known as

the Consolidation Act. (
6
) That law, though in force until 1896, did

not contemplate collective disputes, however, and belongs with the

a 5 Geo. IV, ch. 95. 6 5 Geo. IV, ch. 96.

389
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earlier regime of State regulation of the labor contract and suppres-
sion of combination, rather than with the modern system of free con-

tract and combination. A glance at earlier legislation will make
this clear.

Prior to 1824 a long series of laws, going back as far as the

Statute of Apprentices in 1562, (
a
)
had contained provisions for the

settlement of individual disputes between masters and servants.

Prior to 1747 these provisions appear in acts containing various other

labor regulations," but in that year a special law, (
&
) dealing solely

with the settlement of disputes, appears. This law, like all the

earlier provisions, simply referred disputes to the justices of the

peace or local magistrates, in harmony with the existing method of

State regulation, which, as embodied in the Statute of Apprentices,
had designated those same officials as the authorities to fix the rates

of wages for labor generally.

After 1747 the next special act dealing with disputes was passed in

1800. The cotton industr}^, rapidl}
7

growing under the transforming
influence of the industrial revolution,was the field upon which the strug-

gle between the old system of State regulation and the new principle

of free competition in determining the conditions of labor was fought
out in the closing years of the eighteenth and the opening years of

the nineteenth centuries. The outward manifestation of this strife

appeared in a multiplication of disputes between masters and

weavers, which inspired four laws providing for their settlement.

These applied only to the cotton trade, the first being passed in 1800

for England, (
c
)
the second for Scotland in 1803, (

d
)
the third in 1804

replacing the former act for England, (
e
) while the fourth for Ire-

land was passed in 1813. (f) These last three laws were practically

identical. They differed from earlier laws for the settlement of dis-

putes chiefly in providing for arbitration by two referees appointed,
one by the employer and the other by the employee, from nominations

made by a justice of the peace, with reference for final decision

to the justice only when those two could not agree. In common with

the earlier statutes, they made reference of disputes compulsory upon
the complaint of either party, and decisions were likewise compulsory,

being enforceable by proceedings of distress and sale, or imprison-

ment, before a justice of the peace.

THE CONSOLIDATION ACT, 1824.

When the select committee of the House of Commons in 1824

reported in favor of the repeal of the combination laws, it also

reported that " the practice of settling disputes by arbitration be-

<* 5 Eliz., ch. 4. a 43 Geo. Ill, ch. 151.

&20 Geo. II, ch. 19. *44 Geo. Ill, cli. 87.

c 39-40 Geo. Ill, ch. 90. / 53 Geo. Ill, ch. 75.
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tween masters and workmen has been attended with good effects, and

it is desirable that the laws which direct and regulate arbitration

should be consolidated, amended, and made applicable to all trades."

Accordingly, the Consolidation Act was passed, which was nothing
more nor less than a consolidation hence, its name of the three

existing laws for the cotton industry, and simply extended the sys-

tem there provided to all trades. Like those acts, it was drawn for

disputes between employers and individual workmen only, but in

one respect its jurisdiction in such cases was narrower than theirs.

Under the system of regulation of wages by justices of the peace,

there was no occasion in the arbitration acts to draw a distinction

between disputes over existing contracts and those as to future con-

tracts. But the principle of freedom of contract as to the terms of

employment having been established by the repeal of the Statute

of Apprentices in 1814, a clause was inserted in the Consolidation Act

prohibiting any justice of the peace in rendering awards to
"
establish

a rate of wages or price of labor or workmanship at which the work-

men shall in future be paid, unless with the mutual consent of both

master and workmen."

The Consolidation Act of 1824 remained in force until 1896. It was

slightly amended in some details in 1837 by 1 Viet., ch. 67, and in

1845 by 8-9 Viet., chs. 77 and 128, but it was practically a dead letter

from its passage.

LORD ST. LEONARD'S ACT, 1867.

In 1867 a law was passed which enabled private councils of con-

ciliation or arbitration, established voluntarily by employers and

workmen, to exercise the powers which had been conferred upon
referees under the Consolidation Act and earlier laws. It embodied

the recommendations of a select committee of the House of Commons

appointed in 1856 to
"
inquire into the expediency of establishing

equitable tribunals for the amicable adjustment of differences be-

tween masters and operatives." The mover of the committee stated

that he made his motion on account of the "
great inconvenience from

the want of equitable tribunals by means of which any difference

between masters and operatives might be satisfactorily adjusted,"

and also in order "
to ascertain whether the conseils des prud'hommes

in France had answered the purpose for which they were established."

He asserted also that "
great dissatisfaction existed at that time among

operatives of this country in consequence of the want of some such

tribunal."()
The report of this committee was presented in the same year. (

6
)

It stated that a considerable majority of the large number of wit-

o Hansard's Debates, 3d series, Vol. CXL, pp. 982, 983.

& Parliamentary Papers, 1856, Vol. XIII.
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nesses examined concurred in favoring boards of arbitration. As to
1

the constitution of such boards, however, and still more as to what
their jurisdiction should be, they found much difference of opinion.

'

It was pointed out that the Consolidation Act of 1824 had been almost

entirely inoperative mainly because it required parties to go before

a magistrate, by whom the arbitrators were to be appointed, and
this the workmen were very unwilling to do, either because it bore

the appearance of a criminal proceeding or because the magistrates
in industrial centers, as a rule, belonged to the manufacturing
class. Other objection was found to that law on the ground that, as

the arbitrators were to be appointed as each dispute arose, one must

practically refer his case to an unknown set of men. Finally, the

committee noted that several attempts had been made to establish sys-

tems of arbitration without the intervention of law and that these had
been successful while they lasted, but had generally been of short

duration. In view of these facts the committee favored councils

voluntarily established by employers and workmen and recom-

mended, in order to give such councils permanence and legal standing,
that provision be made for granting them a Government license, under

which they could exercise the powers specified in the law of 1824 for

compelling the attendance of witnesses and enforcing awards. Com-

pulsory awards, however, the committee thought should be confined

to disputes under existing contracts, and they opposed granting any
power to regulate wages forcibly, though expressing the opinion
that disputes over future wage rates would be frequently referred to

the proposed courts by mutual agreement of the parties.

A bill embodying these ideas was introduced by the committee's

chairman (
a
)
in 1859, but too late for passage at that session. Seven

years later, in 1866, the same measure was again introduced and

passed the Commons, but died in the House of Lords. Finally, in

1867, it was again brought forward and became the Councils of Con-

ciliation Act of August 15, 1867, (
&
) often called Lord St. Leonard's

Act, after the author of the bill of 1867.

The general content of this act has already been indicated. It

laid down a number of detailed requirements as to constitution and

procedure which must be fulfilled by private councils in order to

secure the license permitting them to compel the attendance of

witnesses and enforce awards as in the law of 1824. These were

patterned after the French system of industrial courts in the councils

of prudhommes, the more important ones being as follows: Coun-

cils must consist of not less than two nor more than ten each of mas-

ters and of workmen, with a chairman chosen by the members, but

who must be " some person unconnected with trade." I Members must
be elected for terms of one year, the employers and employses elect-

oMr. W. A. Mackinnon. 6 30-31 Viet, ch. 105.
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ing their respective members in separate assemblies. A register of

electors must be kept by the clerk of each council, upon which every

person properly qualified must, upon application, be registered. The

qualifications for registration, necessary both for voters and members

of the council, were an age of 21 years, and, if an employer, six

months' residence and occupation in the district for which the council

was established
;
if an employee, seven years' residence and occupation,

in the trade over which the council was to have jurisdiction, these

qualifications being specified as rendering eligible any
" inhabitant

householder or part occupier of a house, warehouse, counting-house, or

other property.'') These same qualifications, except the age require-

ment, were specified also for those who might petition for a council,

the petitioners for any council electing the first members. Councils

were to elect such officers as were necessary and to establish rules and

fees, which were to be binding w
rhen approved by the home secretary.

Each council was to appoint a " committee of conciliation," com-

posed of one employer and one workman, and all cases were to go first

to this committee, who should endeavor to
"
reconcile the parties in

difference." () If their efforts failed, the case was to go to the

council for hearing and award. In hearings by the council two

members and the chairman were to be a quorum, and no attorneys
were to be heard except by consent of both parties. Awards were to

be enforced as provided in the Consolidation Act of 1824
;
that is, by

proceedings of distress and sale, or imprisonment, before a justice of

the peace.
The exact character of the law of 1867 is apparent only when its

jurisdiction is noted. In the first place, it applied to disputes involv-

ing either one or many workmen; but in the second place, councils

could take cognizance of disputes only when submitted by both

parties. When the bill was before the House of Commons it was

proposed to amend it so that cases might be acted on by the concilia-

tion committee upon application of one party alone, but this amend-
ment did not meet with approval and was withdrawn. In the third

place, while no limitation as to subjects of disputes appears, councils

could not " establish a rate of wages or price of labor or workmanship
at which the workman shall in future be paid."(

6
) Obviously, under

this last restriction, so far as arbitration as distinguished from con-

ciliation was concerned, the councils could have but small jurisdiction
in collective disputes, inasmuch as the great majority of such are con-

cerned directly or indirectly with questions of future wages. As

originally introduced the act had contained a provision enabling coun-

cils, with the consent of both parties, to fix rates of wages that should

a This committee of conciliation was the only feature of importance which was
not in the Mackinnon bill of 1859.

& Sec. 4 of the law.
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be binding for a period not "exceeding twelve months. The author

explained that this had not been in the original draft, but that both

the masters and men whom he had consulted wished future wages to

be within the power of the councils. He had himself objected at first,

but upon reflection had concluded that binding force limited to a year

might be granted, and so had added the clause
;
but in committee in

the House of Lords this powder was stricken out by the overwhelming
vote of 9 to 1, the author alone voting for it.

Lord St. Leonard's Act remained on the statute books until 189G,
but was never anything but a dead letter, and no application for a

license under it was ever made. This complete failure is somewhat

surprising in view of two facts, the one that the measure had been

widely approved by workmen and employers, and the other that

voluntary joint boards were already coming into existence at the time

the law was passed. Thus, when the bill for the act was introduced

in Parliament its author stated that the principle of the bill had
received the approval of a deputation of operatives representing

100,000 men engaged in the building trades of the metropolis, who
had an interview with him a short time before, (

a
)
and on the second

reading petitions in favor of it were presented,
"
signed by masters

in the building trade and every description of labor in that trade,

from Birmingham, Manchester, Stockport, Blackburn, Coventry, and

other large manufacturing towns." (
6
)

As already noted, the Com-
mittee of the House of Commons which recoirynended the law had

found in 1856 that private boards were being established. Sidney
and Beatrice Webb, in their History of Trade Unionism, (

c
) date the

period of development of voluntary boards, from the year 1867.

Why, then, did the act fail? The only definite answer which has

been offered is to be found in parliamentary debates upon later acts

and in the evidence collected by the Royal Commission on Labor of

1893, which is to the effect that the act was too inelastic,' laying
down too many hard and fast rules as to the constitution and proce-

dure of the councils, so that no latitude was left to employers and

workmen who might desire to form them. Such, for example, was

the opinion expressed in Parliament in 1872 by the author of another

measure upon the same subject, (
d
)
and by the president of the Lon-

don conciliation board before the Royal Commission on Labor in

1893. (
e
)

a Hansard's Debates, 3d series, Vol. CLXXXV, p. 80.

& Ibid., p. 696.

c P. 322.

Hansard's Debates, 3d series, Vol. CCXII, p. 1604.

e Report of the commission, vol. 39, p. 336. The London conciliation board is

maintained by the London Chamber of Commerce.
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Not the least serious of the law's defects would seem to have been

the practical exclusion of all questions of future wages from arbitra-

tion by the licensed councils. As already noted, employers and em-

ployees had personally stated to the author of the act their desire

that such questions should be within the jurisdiction of the councils.

Moreover, such questions were precisely the ones which had called

private boards into existence. Thus the famous board for the Not-

tingham hosiery and glove trade, writh which the name of Mr. Mun-
della is associated, was born out of a strike for better wages in I860,

and the rules of that board defined its purpose to be "
to arbitrate

on any questions relating to wages that may be referred to it from

time to time by the employers or operatives, and by conciliatory
means to interpose its influence to put an end to any disputes that

may arise." The license offered by the law of 1867 would have given

private councils most ample powers for the adjudication of disputes
under existing contracts that is, individual disputes ;

but for nearly
all disputes as to future terms of employment collective disputes
it would have made them little more than conciliation committees,

for which indeed the detailed requirements of the law were

superfluous,

THE ARBITRATION (MASTERS AND WORKMEN) ACT, 1872.

Five years after Lord St. Leonard's Act another law was passed,

the Arbitration (Masters and Workmen) Act, 1872. () This law

was passed at the instigation of the Third Trades Union Congress,
held in London in 1871. Resolutions favoring arbitration of indus-

trial disputes had been passed at the first two congresses, and at the

third the parliamentary committee was instructed to prepare a bill

upon the subject. The bill was drafted by Mr. (afterwards Sir)

Rupert Kettle, and approved by the fourth congress. After some

modification through various conferences of the parliamentary com-

mittee with members of Parliament who had consented to support
the bill, with its author and with Mr. Justice R. S. Wright, the bill

was introduced April 17, 1872, by Mr. Mundella.^) It attracted

little interest in Parliament and was passed without opposition or

amendment, becoming law on August 6, 1872.

The important provisions of this act, so far as collective disputes
are concerned, were as follows:

(1) An agreement might be drawn up between individual masters

and workmen, mutually binding upon both when the master gave

35-3G Viet, ch. 46.

These facts as to the framing of this measure are as related by Mr. George

Howell, secretary of the trades union parliamentary committee at the time, in

his Labor Legislation, Labor Movements and Labor Leaders, London, 1902, pp.

219, 220.
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arid the workman accepted a printed copy of the same, and binding

during the " continuance of any contract of employment and service

which is in force between them at the time of making the agreement,
or in contemplation of which the agreement is made, and thereafter

so long as they mutually consent from time to time to continue to

employ and serve without having rescinded the agreement." (
a
) The

agreement might specify what number of days' notice of intention

to cease to employ or be employed, not exceeding six, must be given

by the parties to it, and until such time elapsed the agreement was
to be binding. Workmen, however, might announce their withdrawal

from the agreement any time within forty-eight hours after mak-

ing it.

(2) The agreement must "
designate some board, council, persons

or person as arbitrators or arbitrator, or define the time and manner
of appointment of arbitrators or of an arbitrator; and designate,

by name, or by description of office or otherwise, some person to be,

or some person or persons (other than the arbitrators or arbitrator) m

to appoint an umpire in case of disagreement between arbitrators." (
6
)

(3) The agreement might provide that the parties should be bound

by its rules or those of the arbitrators or umpire in regard to the
" rate of wages to be paid, or the hours or quantities of wrork to be

performed, or the conditions or regulations under which work is to

be done, and may specify penalties to be enforced by the arbitrators,

arbitrator, or umpire for the breach of any such rule."(
c
)

(4) Power was given to arbitrators under such agreements to com-

pel the attendance of witnesses and the production of books and

papers.
It will be seen that the principle of this law was to put employers

and workmen under written contract as to the terms of employment,
which contract should bind them to submit disputes to arbitration.

This idea was taken directly from a private arbitration system which

had been in existence for eight years in the building trades of Wol-

verhampton, and of which Sir Rupert Kettle, who drafted the law,

was the founder. Obviously for the success of this principle employ-
ers and workmen must first be brought to make such contracts, and

then, having made them, be held to their fulfillment. But the law

of 1872 provided nothing either to induce parties to enter into the

proposed contracts or to enforce them when made. It was simply
declared that employers and workmen "

might
" make the contracts

if they were so disposed, and as for their enforcement, the act

expressly permitted parties to withdraw from them at any time

upon a week's notice by severing the relation of employer and em-

ployed, and specified no penalty whatever for nonfulfillment of the

a Sec. I (3) of the law. *> Sec. I (1) of the law. Sec. I (4) of the law.
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contract in any other way. The contract itself might lay penalties,

but the law made no attempt to give sanction to them. In fact,

aside from the power to summon witnesses and secure books and docu-

ments, it is difficult to see wherein the act opened the way for any-

thing which employers and employees might not have done without it.

Like its predecessor of 1867, the Arbitration Act of 1872 stood on

the statute books until 1896, but was never put to practical use. As
to why it failed the Royal Commission on Labor could offer no evi-

dence except an opinion by the chairman of the London conciliation

board that its failure to recognize concrete existing bodies or to pro-
vide any agency to put it in operation might have had something to

do with it. (
ffl

) About all that can be said w^ith certainty is that

employers and employees never chose to make use of it, a not sur-

prising result, however, in face of the above-noted negative character

of the law.

THE CONCILIATION ACT, 1896.

HISTORY OF PASSAGE OF ACT.

After the fruitless measure of 1872 no further move to provide by
law for the settlement of industrial disputes was made until 1893.

In that year no less than four bills for arbitration or conciliation

were introduced in Parliament, and the movement thus started was

strong enough to persist through three years of delay and finally to

pass a law.

Two of the above-mentioned proposals were practically identical,

so that but three different schemes were presented. One of these

was br6ught forward for the Government by the president of the

board of trade. It contained three essential features:

(1) When a dispute should occur or be apprehended, on applica-
tion by either party the board of trade might appoint one or more

persons to act as conciliators, who should investigate and endeavor

to bring about a settlement of the case.

(2) Where it should appear to the board of trade that in any

locality where disputes are of frequent occurrence adequate means
for settling such do not exist, it might appoint one or more persons
to inquire into the circumstances and confer with employers and
workmen with a view to establishing a board of conciliation or

arbitration, composed of employers and laborers.

(3) The board of trade should keep a registry for all boards whose

purpose is the settling of industrial disputes.

Another of the bills was presented on behalf of the London con-

ciliation board, and was supported by the London Chamber of

o Report of the commission, vol. 39, pp. 338, 341.
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. Commerce and the principal London trades unions. It provided :

(1) For registration of conciliation and arbitration boards by the

board of trade, as in the Government bill, and (2) certain powers
were to be granted to registered boards. They might summon and

examine witnesses under oath. Where parties agreed in writing to

submit any dispute arising out of an agreement enforceable at law

a board's decision should be final and enforceable as a decision of

the high court of justice, except that an award might not fix future

wages. But if the parties should agree in writing to submit that

question and deposit money forfeits for failure to abide by the

award a compulsory decision as to future wages might be rendered.

Boards were to try conciliation first and then arbitration. If no

decision should be reached within a given time, an umpire was to

be appointed by them or the board of trade.

The third measure offered in 1893 was by private parties. It

proposed the establishment by county councils of boards of concilia-

tion and arbitration in every district, composed of equal numbers
of employers and laborers and another member belonging to neither

of those classes, appointed by the county councils. Such boards were

to have pOAver to summon and examine witnesses under oath. They
wrere to attempt conciliation first, but that failing they were to hold

a hearing for arbitration. They were to report as to the parties

responsible for the dispute and the proper settlement, but their

decision was not to be compulsory.
None of the bills of 1893 reached a final hearing. .All three were

reintroduced in 1894, again in 1895, and the Government and London
conciliation board bill for the fourth time in 1896, and in that year
the Government bill was finally passed and became the law of August
7, known as the Conciliation Act, 1896. But before the Govern-

ment measure became law it underwent a number of alterations which

are worth noting. The bill of 1894 was identical with that of 1893

except for the addition of a provision that the board of trade might

investigate disputes and try to bring about an amicable settlement

without any application from the parties. But in both 1893 and 1894

considerable criticism was brought against the bill on the ground of its

inadequacy and that it gave the board of trade no powers which it did

not already possess. This was admitted by its advocates, though

they urged that the bill gave the board of trade a locus standi in such

cases not before recognized. The criticism evidently had its effect,

however, for in 1895 the bill was modified, or rather certain features

were added to it, whereby (1) county or borough councils were to

have power to create local boards of conciliation to be constituted as

they saw fit; (2) the board of trade might grant a guarded power to

local boards to summon and examine witnesses under oath and compel
the production of papers and accounts; (3) where there was a written
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agreement to submit present or future differences to arbitration,

boards might render compulsory decisions, and if such a case con-

cerned future rates of wages, parties should deposit forfeits for breach

of the award. Manifestly this bill of 1895 was simply the Government
measure of 1894, with the addition of the most distinctive features of

the other two bills before Parliament and already referred to. It was

certainly not open to the criticism of previous years, for extensive pow-
ers were conferred in it. But when it was again introduced in 1896

several of these powers had been lopped off, viz, (1) the power of county
councils to establish courts; (2) authority to render compulsory
decision in any case not concerning

" an agreement enforceable by
law;" and (3) authority to fix future wages. And finally the

parliamentary committee of trade to whom the bill was referred

further amended it so as to drop out everything concerning arbitra-

tion except a single provision that when requested so to do by both

parties the board of trade might appoint arbitrators. So that as

finally passed the law contained essentially the same features as the

bill of 1894. It should be added that it cleared away by repeal the

dead-letter laws of 1824, 1867, and 1872.

Now the Conciliation Act of 1896 and the action of Parliament in

finally refusing to enlarge the powers contained in it are in strict

accord with the recommendations of the royal commission on labor

whose final report was made in 1894. As setting forth the motives

for the act of 189C, therefore, it will be worth while to quote the

commission's conclusions upon the subject of Government action for

the settlement of collective disputes. The significant portions of the

recommendations of the majority () report of the commission were

as follows:

In the case of the larger and more serious disputes arising with

regard to the terms of future agreements, frequently between large
bodies of workmen on one side and employers on the other, we have
had to consider, in the first place, suggestions for the compulsory
reference of such disputes to State or other boards of arbitration
whose awards should be legally enforceable. No such proposal, how-
ever, appeared to us to be definite or practical enough to bear serious

consideration.

o This portion of tbe report was signed by the Duke of Devonshire, who was
chairman, David Dale, Sir Michael E. Hicks-Beach, A. J. Mundella, Leonard
H. Courtney, Jesse Collings, Sir Frederick Pollock, Sir E. J. Harland, Sir W.
Thomas Lewis, Alfred Marshall, G. W. Balfour, Thos. Burt, J. C. Bolton, Alfred

Hewlett, Thos. H. Ismay, George Livesey, Samuel Plimsoll, Edward Trow, and
William Tunstill. The four labor members of the commission, William Abra-

ham, Michael Austin, James Mawdsley, and Tom Mann, in their minority report
had only the following to recommend :

" The only legislation relating to this sub-

ject that appears to be required is the grant of adequate power to the labor de-

partment to obtain the fullest possible information about the facts of every dis-

pute, the actual net wages earned, the cost of living, the price of the product, the
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We have, in the next place, discussed a proposal to establish by act

of Parliament district boards of conciliation and arbitration, the

chief object of which would be to bring about the settlement of ques-
tions relating to future agreements. These boards might, it was sug-

gested, be established either by a Government department or, as some
think would be a better plan, by town and county councils, subject,

perhaps, in that case, to confirmation by some central authority.

They would have statutory powers of intervening in trade disputes
in the interest of the public, as well as that of the parties, of holding
inquiries and using necessary means of procuring information, and,
in cases where their intervention should fail to avert a conflict, would

publish reports which would serve to guide public opinion as to the
merits of the contest. It was represented that such boards need not

displace existing or future voluntary boards of conciliation, but would
fill up the void space not covered by those voluntary boards, and
would be especially useful in the case of small trades or unorganized
workmen.
On the other hand, we have had to consider that such boards, by

whatever public authority they were established, would have an offi-

cial character, and might, for that reason, be less popular and less

resorted to than the present voluntary institutions; yet at the same
time their presence might have the bad effect of arresting the growth
of these institutions. Even if they did not injuriously interfere with
the further development of boards of conciliation in large and well-

organized trades, they would probably displace, or at least check,
the extension of the district boards which are not limited to particu-
lar industries.

We are of opinion that no central department has the local knowl-

edge which would enable it to attempt with success the creation of
such institutions, and that the intervention of local public authorities

can not be usefully extended at present beyond the experimental
action suggested with regard to industrial tribunals to decide cases

arising out of existing agreements.
We hope and believe that the present rapid extension of volun-

tary boards will continue until they cover a much larger part of the
whole field of industry than they do at present. This development
seems to us to be at present the chief matter of importance, and it has
the advantage over any systematic establishment of local boards, of

greater freedom of experiment and adaptation to special and varying
circumstances. If, at some future time, the success of these volun-

tary boards throughout the country shall have become well assured,

cost of manufacture, the salaries and interest paid, the employers' profits, and

any other details that may seem material. We recommend that the labor

department should be given power to obtain these facts, voluntarily if possible,

but where necessary, by compulsory inspection of accounts, etc., in order that

the issues between the contending parties may be impartially and accurately

ascertained, and put fairly before the combatants and the public. The great
and increasing part taken by the press and public opinion in large industrial

disputes, even to the extent of contributing large sums in support of one or

other party, not to mention the occasional intervention of the Government,
renders the fullest possible investigation by a public department absolutely

necessary in the interests of justice." (Final report of the commission, Part I,

p. 145.)
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and if any success should attend the experiment previously suggested
of giving to focal authorities the power of initiating the formation

of industrial tribunals, it may be found expedient to confer larger

powers either upon voluntary boards or upon such industrial tribu-

nals. But, at the present stage of progress, we are of opinion that it

would do more harm than good either to invest voluntary boards with

legal powers or to establish rivals to them in the shape of other boards
founded on a statutory basis and having a more or less public and
official character.

Although we are unable to agree in supporting any proposal for

establishing, at the present time, any system of State or public boards
for intervening in trade disputes, we think that a central department,
possessed of an adequate staff, and having means to procure, record,
and circulate information, may dp much by advice and assistance to

promote the more rapid and universal establishment of trade and
district boards adapted to circumstances of various kinds.

Mentioning then the two Government bills of 1893 and 1894, the

report goes on :

We think that discretionary powers of this kind may with advan-

tage be exercised by the board of trade. There seems to be no legal
reason why the board, even without legislation, may not take steps of

the kind indicated in the bills of 1893 and 1894, but a statutory provi-
sion of this character will probably be of use as giving to the board
a better " locus standi

"
for friendly and experienced intervention in

the case of disturbed trade relations, and would make it easier for it

to employ a staff suitable and adequate for the purposes in question.
The board of trade at present possesses advantages for this task, inas-

much as the duty of collecting labor statistics, which is being dis-

charged by its labor department, brings it in many ways in touch
with employers and workmen throughout the country, and the officials

charged with this duty justly enjoy the confidence of both classes to a

large extent.

Some of the trade boards of conciliation provide for recourse to

arbitration as the last resort when the representatives of employers
and workmen fail to agree as to the settlement of future wage rates

or other general issues. The district boards of conciliation also, as a

rule, make it one of their objects to induce employers and workmen
who are at issue to refer to arbitration questions upon which they are
unable to agree. Among trades which do not possess formal joint
institutions it is not rarely a rule to offer reference to arbitration
before proceeding to a strike or lockout.

It has been pointed out that even where there is a disposition on
both sides to refer to arbitration there is often a difficulty in finding
suitable arbitrators or umpires. Either the arbitrator is quite uncon-
nected with industrial work, and then the process of informing his

rnind upon the matter is too long and costly, or he is in some way
connected with the work, and then one party or the other is apt to

suspect him of bias and partiality.
We think that this difficulty might in many cases be met if power

were given to a public department to appoint, upon the receipt of a
sufficient application from the parties interested or from local boards
of conciliation, a suitable

^PggsflijBioact
as arbitrator, either alone or

5C^NO. 6(^05 *%>
^Jf I nt
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in conjunction with local boards, or with assessors appointed by the

employers and workmen concerned, according to the circumstances
of each case. We think the arbitrators thus appointed would be

fairly free from suspicion of bias, and that, if the same persons were

habitually appointed to act, and their services were frequently re-

quired, they would acquire a certain special skill and weight in deal-

ing with industrial questions. Their decisions, however, would not

possess legally binding effect any more than those of unofficial arbi-
trators in industrial questions. (

a
)

The Conciliation Act of 1896 as finally passed is as follows:

AN ACT to make better provision for the prevention and settlement of trade dis-

putes [7th August, 1896].

Be it enacted by
* * * Parliament assembled, and by the

authority of the same, as follows :

Any board established either before or after the passing of this act,
which is constituted for the purpose of settling disputes between em-
ployers and workmen by conciliation or arbitration, or any associa-

tion or body authorized by an agreement in writing made between

employers and workmen to deal with such disputes (in this act re-

ferred to as a conciliation board), may apply to the board of trade for

registration under this act.

The application must be accompanied by copies of the constitution,

by-laws, and regulations of the conciliation board, with such other
information as the board of trade may reasonably require.
The board of trade shall keep a register of conciliation boards and

enter therein, with respect to each registered board, its name and prin-
cipal office and such other particulars as the board of trade may think

expedient, and any registered conciliation board shall be entitled to

have its name removed from the register on sending to the board of
trade a written application to that effect.

Every registered conciliation board shall furnish such returns, re-

ports of its proceedings, and other documents as the board of trade

may reasonably require.
The board of trade may, on being satisfied that a registered concilia-

tion board has ceased to exist or to act, remove its name from the

register.

Subject to any agreement to the contrary, proceedings for concilia-

tion before a registered conciliation board shall be conducted in

accordance with the regulations of the board in that behalf.

Where a difference exists or is apprehended between an employer,
or any class of employers and workmen, or between different classes of

workmen, the board of trade may, if they think fit, exercise all or any
of the following powers, namely :

1. Inquire into the causes and circumstances of the difference
;

2. Take such .steps as to the board may seem expedient for the pur-
pose of enabling the parties to the difference to meet together, by
themselves or their representatives, under the presidency of a chair-
man mutually agreed upon or nominated by the board of trade, or by
some other person or body, with a view to the amicable settlement of
the difference

;

a Final report of the commission, Part I, pp. 99-101.
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3. On the application of employers or workmen interested, and
after taking into consideration the existence and adequacy of means
available for conciliation in the district or trade and the circum-
stances of the case, appoint a person or persons to act as conciliator or
as a board of conciliators

;

4. On the application of both parties to the difference, appoint an
arbitrator.

If any person is so appointed to act as conciliator, he shall inquire
into the causes and circumstances of the difference by communication
with the parties and otherwise shall endeavor to bring about a settle-

ment of the difference, and shall report his proceedings to the board of
trade.

If a settlement of the difference is effected either by conciliation or

by arbitration, a memorandum of the terms thereof shall be drawn up
and signed by the parties or their representatives, and a copy thereof
shall be delivered to and kept by the board of trade.

The Arbitration Act, 1889, shall not apply to the settlement by
arbitration of any difference or dispute to which this act applies ;

but

any such arbitration proceedings shall be conducted in accordance
with such of the provisions of the said act, or such of the regulations
of any conciliation board, or under such other rules or regulations as

may be mutually agreed upon by the parties to the difference or

dispute.
If it appears to the board of trade that in any district or trade ade-

quate means do not exist for having disputes submitted to a concilia-

tion board for the district or trade, they may appoint any person or

persons to inquire into the conditions of the district or trade and.to
confer with the employers and employed, and, if the board of trade
think fit, with any local authority or body as to the expediency of

establishing a conciliation board for the district or trade.

The board of trade shall from time to time present to Parliament a

report of their proceedings under this act.

The expenses incurred by the board of trade in the execution of this

act shall be defrayed out of moneys provided by Parliament.
The Masters and Workmen Arbitration Act, 1824, and the Councils

of Conciliation Act, 1867, and the Arbitration (Masters and Work-
men) Act, 1872, are hereby repealed.

This act may be cited as the Conciliation Act, 1896.

ESSENTIAL FEATURES OF THE ACT.

This act, which is the present law upon the subject in Great Britain,

may be briefly summarized thus. It provides three courses of action

to be taken by the board of trade, viz :

(1) Any private conciliation or arbitration board may be regis-

tered by the board of trade upon proper application therefor. Such

registration confers no powers upon the board registered, but the

latter must furnish to the board of trade such information and docu-

ments as to proceedings as the latter may
"
reasonably require."

(2)
If it appears to the board of trade that there are not adequate

means in any district or trade for the submission of disputes to a
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conciliation board, it may appoint one or more persons to inquire into

the conditions and confer with employers and employed and with

local authorities as to the expediency of establishing such a board.

(3) Whenever differences occur or are threatened between em-

ployers and employees, or between different classes of workmen, the

board of trade may (a) inquire into the causes and circumstances of

the difference; (>) take such steps as are deemed expedient for the

purpose of bringing the parties together with a view to conciliation
;

(c) on application of employers or workmen appoint one or more

persons as conciliators or as a conciliation board; and (d) on appli-

cation by both parties appoint an arbitrator.

All expenses incurred by the board of trade under the act are

borne by the Government.

REGISTRATION AND ESTABLISHMENT OF PRIVATE BOARDS UNDER THE ACT.

Four reports by the board of trade on proceedings under this act

set forth in full what had been acomplished by it up to the middle

of 1903. () Concerning the registration of private boards of concilia-

tion or arbitration, in September, 1896, the board of trade called the

attention of all such bodies to the matter by a circular letter in which

the board said :

The register may, it is hoped, be of service not only in keeping the

public informed as to the progress of arbitration and conciliation as

methods of settling labor disputes, but in enabling the board of trade

to avoid overlapping the work of voluntary boards when carrying out

the duties intrusted to them under the act. In discharging these

duties it will be necessary for the board of trade to have regard to

the work of existing boards of conciliation and arbitration, and it is

therefore desirable that the register of such boards should be as

complete as possible.

In response to this invitation, up to June 30, 1897 (eleven months

from the time the law went into operation), 15 boards had registered,

while 6 stated a decision not to register, 4 of these, however, express-

ing willingness to supply the board of trade with information.

During the following two years 4 more boards registered, making
a total of 19 up to July, 1899, and no others had registered up to 1903.

Of the 19, 9 were trade, boards, 9 were district boards, and 1 was

a general board. The Annual Report of the Board of Trade on

Strikes and Lockouts for 1903 gives the number of private boards

'known to have taken action in disputes in that year as 73. It appears,

therefore, that only one-quarter of the boards in existence have

registered under the act. The failure of a great majority of the

o First Report by the Board of Trade of Proceedings under the Conciliation

(Trade Disputes) Act, 1896, 1897. Second report, 1899. Third report, 1901.

Fourth report, 1903.
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boards to register, however, has not prevented the board of trade

from securing all needful information, the third and fourth reports

of proceedings under the act of 1896 stating that not only the regis-

tered but " most of the unregistered boards furnish the department
with annual returns of the work done by them."

As regards consultation by the board of trade with employers and

employed, or with local authorities, with a view to the formation of

boards of conciliation and arbitration, only the first report mentions

the subject, reporting a single case of very informal and fruitless

action. The report explains that it was " considered desirable to

await the experience to be gained in the course of the administration

of the act with regard to the needs of the various districts and trades,

and the adequacy of the existing machinery for the settlement of

disputes, before attempting to any large extent to supplement their

deficiencies by the promotion of the formation of additional volun-

tary boards of conciliation. Generally speaking, it may be said that

action under this section of the act is most likely to be of service if

taken with caution and after a careful study of the conditions of

particular districts and trades and the organizations of employers
and employed connected therewith." () This feature of the act has,

therefore, been practically a dead letter.

SETTLEMENT OF DISPUTES UNDER THE ACT.

Considering, now, action by the board with a view to the settlement

of disputes, the number of cases in which such action has been either

taken or applied for is as follows :

CASES UNDER THE CONCILIATION ACT OF 1896, ACTED UPON BY THE BRITISH
BOARD OF TRADE, AUGUST, 1896, TO JUNE, 1903.

Period covered by reports.
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outs recorded by the board of trade for the seven calendar years 1896 to

1902 it appears that the cases under the act have equaled 3 per cent of

the strikes and lockouts. Carrying out this rough comparison for

years shows the following :

CASES UNDER THE CONCILIATION ACT OF 1896, ACTED UPON BY THE BRITISH
BOARD OF TRADE, 1896-97 TO 1902-3, COMPARED WITH TOTAL STRIKES AND
LOCKOUTS IN GREAT BRITAIN, 1896 TO 1902.

Cases tinder the law.
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arbitration purposes noted below, since by the terms of the statute

all applications for the appointment of arbitrators must be joint.

The cases acted upon under the law and their methods of settlement

are set forth in the following table :

CASES UNDER THE CONCILIATION ACT OP 1896, ACTED UPON BY THE BRITISH
BOARD OF TRADE, BY METHODS OF SETTLEMENT, 1896-97 TO 1901-1903.

Period.
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as follows :() Beginning early in the year the differences reached

the stage of strike and lockout in July. Through negotiation during
October and November the board of trade arranged for conferences

between the parties. These conferences were held during the last

week in November and the first week in December, and from December

14 to 18, the parties having agreed to suspend all aggression in the

form of lockouts or strikes pending the result. The board's efforts

ended with the arrangement of these conferences, at which repre-

sentatives of the parties alone were present. The negotiations

failed to settle the controversy, however, as the terms arrived at by
the representatives were decisively rejected by the unions, the result

being an ending of the truce and resumption of hostilities. The

matter stood thus until January 13, 1898, when negotiations between

the parties were reopened by the unions, which led to a final agree-

ment on January 28, with resumption of work the following week.

This final settlement was reached by the parties alone and a little

over a month after the failure of the conference arranged by the

board of trade, but the essential part of the final agreement was the

same as the proposed agreement of the earlier conference.

Subtracting the 37 cases in which applications were rejected or

the parties came to terms independently during the negotiations,

leaves 117 disputes in which procedure under the law was carried

out. Of these, 99 were settled and 17 failed of settlement, while 1

was pending at the time of the last report. The number of disputes

definitely settled under the law, therefore, was equal to 64 per cent of

the total cases in which action was taken or invited, or 85 per cent of

the cases of full procedure.
As between the different methods of settlement, more disputes

were settled by arbitration than by conciliation. This was not the

case during the first three years, for then the majority of settlements

were by conciliation. But, as indicated in the table above, from the

first there has been a constant decrease in number of conciliation

cases and increase in arbitrations, so that during the last two years,

outside of applications declined and disputes settled by the parties

during negotiations, nearly all the cases under the act were arbitra-

tions. This development of the law more and more in the direction

of arbitration exclusively is the most striking feature of its applica-

tion in practice. One result of the past success in this field, which at

the same time indicates that extensive activity in it is likely to con-

tinue, has been the adoption by many private boards of conciliation of

rules providing for an appeal to the board of trade to appoint an

arbitrator or umpire under the conciliation act whenever the private

board is unable to reach an agreement. In June, 1901, 35 such rules

a As described in Report of the Board of Trade on Strikes and Lockouts,

1897, p. Iv.



GOVERNMENT INDUSTRIAL ARBITRATION. 409

were known by the board of trade to have been adopted. During the

next two years 1 of these was rescinded, but 7 others were added
to the list, so that in June, 1903, there were 41 conciliation boards, or

agreements for the appointment of such in case of disputes, which had
made permanent provision for appeal to the board of trade under the

Conciliation Act. () During the two years, July, 1901, to June, 1903,
5 appeals from conciliation boards for arbitrators under such rules

were received and complied with by the board of trade.

Of the 34 successful conciliation cases the great majority were con-

ducted directly by representatives of the board of trade, outside con-

ciliators being appointed but 11 times. In 2 of the 34 cases applica-
tions for action came from both sides, in 4 the board took the

initiative without any application, while in the others application
came from one side only.

Of the 17 cases which failed of settlement 16 were failures of con-

ciliation. In 1 of these application for action came from both

sides, in 3 the board acted on its own initiative, while in 12 one

party only had applied to the board. In 4 of the 16 (one of these

being the great coal-trade dispute of 1898) outside conciliators were

appointed, while the efforts for settlement in the others were made

by the board's representatives. In the one case in which arbitration

failed the dispute was over the size of boxes for fish packing to be

used by pontoon laborers and over the introduction of certain appli-
ances for discharging fish cargoes which the employers wished to use.

It was finally agreed by the employers' association and the laborers'

union to refer the matter to arbitration, and joint application was
made to the board of trade for an arbitrator; but when the arbi-

trator named by the board rendered an award which was in favor of

the employers the men refused to accept it by declining to handle the

boxes provided in accordance with its terms. This case occurred in

June and July of 1902, and up to the middle of 1903 the workmen
still refused to fulfill the award in spite of the efforts of their union

officials to induce them to abide by it. This, however, was the only
instance known to the board of trade in June, 1903, in which an

award under the Conciliation Act had not been carried out.

Of the 99 disputes settled, in 49 a stoppage of work occurred, while

in 50 there was no strike or lockout. Of the latter, all but 7 were

arbitration cases in which the parties jointly petitioned the board of

trade to name an umpire after they had of their own motion agreed
to submit to arbitration.

Thirty-seven of the 41 provided specifically that the board of trade should

appoint an arbitrator or umpire whose decision should be final. The other

4. simply stated that the matters in dispute should be referred to the board of

trade for settlement under the act.
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FRANCE.

MEASURES PROPOSED PRIOR TO 1892.

While Government provision for the settlement of individual dis-

putes between employer and employee has existed in France for nearly
a century in the councils of prudhommes, () it was not until 1892

that any such provision for collective disputes was made. Legisla-
tion upon the subject was proposed, however, as early as 1864. When
the bill for the reform law of May 25, 1864, granting freedom of coali-

tion to employers and work people, was under discussion, the question
of providing therein for compulsory reference of collective disputes
to conciliation committees appointed by the parties, with recourse to

the councils of prudhommes where such committees failed, was con-

sidered. But the Government's fear of establishing tribunals which

would attempt to fix wages prevented the incorporation in the law of

this project, which would have amounted to compulsory arbitration.

After 1864 the next proposal of legislation appeared in the parlia-

mentary session of 1886-87, when three bills for industrial arbitration

and conciliation were introduced. One of these provided for compul-

sory arbitration before four impartial arbitrators, two to be chosen

by each party and each side to be represented at the hearings by two

delegates. In case of disagreement the four arbitrators were to choose

a fifth, to act as umpire. A second bill was introduced by the min-

ister of commerce and industry on behalf of the Government. This

contemplated purely voluntary arbitration before temporary boards

chosen by the parties in each dispute, the utilization of mayors of

cities as means of communication between the parties in forming such

boards, and the recording and publication by the mayors of all deci-

sions rendered. The third measure resembled in part the Government

bill, eliminating, however, the publication of refusals to arbitrate and

substituting local tribunals of commerce, civil tribunals, or justices of

the peace for the mayor as intermediary ;
but it provided also for a

detailed system of permanent councils to be established by employers
and employees, each council to contain a conciliation committee and

council of arbitration.

The parliamentary committee to whom these three proposals were

submitted made a report on June 27, 1889 too late for discussion at

that session. The committee was opposed to any form of compulsory

arbitration, but favored permanent councils for voluntary arbitration

for all trade unions recognized by law; was in favor of mayors of

cities in preference to other officials as intermediaries for special arbi-

trations in case of strikes, and was in favor of giving agreements made

before councils the force of law, provided individual employees might

Established in 1806.
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within forty-eight hours of the making of such agreements free

themselves therefrom by notice to their employers to that effect.

The first and third of the above-mentioned bills of 1886-87 were
reintroduced in 1890, that for compulsory arbitration having been so

modified, however, as to eliminate legally enforceable awards, though
still proposing to make reference to arbitration compulsory. In 1891

two more bills were introduced. One of these was almost an exact

copy of the Belgian law for councils of industry and labor : the other

was a bill introduced after an exhaustive investigation of the whole

subject. To prepare this measure the Government had first asked

advice of chambers of commerce, chambers of arts and manufactures,
and the councils of prudhommes. The superior council of labor to

whom the information so obtained was submitted found the majority
of opinions to be against any legislation upon the subject. It was
maintained that existing laws, in particular the trade union act of

March 21, 1884, left employers and employees entirely free to estab-

lish tribunals if they chose, and that permanent councils would but

duplicate the councils of prudhommes. It was held to be impossible
to make arbitration awards compulsory, and the fear was expressed
that any legislation would create dangerous agitation and tend rather

to foment than prevent strikes.

Nothing daunted by these adverse opinions, the superior council of

labor turned the whole subject over to a special committee, which

reported in favor of legislation on the ground that while arbitration

was to be looked for chiefly through the agency of trade unions, there

were, nevertheless, many lines of industry in which organizations did

not, or even could not, exist, and for such a special law was needed.

The committee opposed extension of the jurisdiction of the councils

of prudhommes to the field of collective disputes as a, confusion of

two separate and distinct classes, legally enforceable decisions being

entirely practicable in case of individual disputes, but impossible for

collective differences. Justices of the peace were favored as the most

impartial officials for intermediaries between employers and employ-

ees, and the committee believed arbitration awards should be made

public by the Government.

THE CONCILIATION AND ARBITRATION LAW OF 1892.

Out of the investigations of the superior council and further

researches made by the French bureau of labor () came a Govern-

The materials collected by the bureau of labor were published in 1893 in a

report of over 600 pages, entitled
" De la Conciliation et de 1'Arbitrage dans les

Conflits Collectifs entre* Patrons et Ouvriers en France et a 1'Etranger." At
that time it was the most comprehensive review of the subject in existence, both

for France and foreign countries. The facts for the above account of the in-

ception and passage of the French law are taken therefrom.
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ment bill, introduced in November, 1891, which contemplated both

temporary and permanent councils. The parliamentary committee

to whom the four bills then before the House of Deputies were re-

ferred reported in 1892 in favor of the Government measure so far

as concerned temporary councils, but rejected that portion providing
for permanent tribunals, whereby the system contained in the bill,

notwithstanding the investigation and discussion of the interim, be-

came essentially the same as that in the Government measure intro-

duced six years earlier, in 1886. Before its passage, however, two

important additions were made, i. e., one giving justices of the peace

power to initiate proceedings independently of any requests from the

parties, and another providing for the appointment of an umpire by
the president of the local civil tribunal where the two arbitrators ap-

pointed by the parties could not agree upon one. So amended the

bill became the law of December 27, 1892, () which is still the French

law upon the subject in spite of numerous amendments or substitutes

which have from time to time been proposed but never enacted. A
decree of September 7, 1893, made the law applicable to Algiers.

ESSENTIAL FEATURES OF THE LAW.

The act applies to all collective disputes concerning the conditions

of labor. Initiative for action may come from the parties, or, in case

of strikes and lockouts, from justices of the peace. A difference

having arisen, either party, or both parties jointly, may apply to the

local justice of the peace for reference to conciliation. If the appli-

cation comes from one party the justice must within twenty-four
hours give notice thereof to the opposite party, who must reply

within three days, unless notice of need of longer time be given,
silence to be interpreted as refusal. Each party, either in its appli-

cation or in notice of acceptance, must name not more than five per-

sons as its representatives or delegates. In case of strikes, if neither

party makes application it is the duty of the justice to request the

parties to notify him within three days of their willingness or refusal

to submit the difference to conciliation or arbitration, and if the

parties accept either course the same procedure is to be followed as in

case of uninvited application by the parties.

Both sides having agreed to proceedings under the act, the next

step directed is an earnest effort by the justice to organize a concilia-

tion committee, with himself as chairman. If an agreement is

reached in this committee, it is to be embodied in a report drawn up
by the justice and signed by the parties or their representatives. If

oFor an English translation of the French law see Bulletin of the United

States Department of Labor, No. 25, p. 854, or Report of the United States

Industrial Commission, Vol. XVII, p. 510.
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the conciliation committee fails in its efforts, the justice is to invite

the parties to submit the case to arbitration, each side to name one

or more arbitrators, or one common arbitrator being agreed upon.
If the arbitrators can not reach a decision, they may name an umpire
to decide the case, and if they can not agree upon an umpire they
are to so report to the justice, who shall in turn notify the president
of the local civil tribunal, and this official is to name the third

arbitrator. Decisions by arbitrators must be delivered in writing
to the justice of the peace. All expenses of proceedings are to be

borne by the communes or departments.
The entire procedure from beginning to end, including the keep-

ing of agreements or acceptance of awards, is absolutely voluntary
for the parties. The only feature of the act designed to bring any

pressure to bear upon them is the requirement that the reports of

conciliation committees, decisions of arbitrators, and requests for and

refusals of proceedings under the act are to be communicated by the

justices to the mayors of the communes in which the disputes occur,

and by the latter officials made public.

The one original feature in the French law, which is not to be

found anywhere else, is the utilization of justices of the peace either

as intermediaries where the parties to disputes take the initiative or,

in case of need, as the means of independent initiative on behalf of

the Government. In 1896 there were 2,870 () justices of the peace in

France who, under this provision, stood as official mediators in

industrial disputes.

SETTLEMENT OF DISPUTES UNDER THE LAW.

The law went into eifect upon its approval. In the following
month January, 1893 the minister of commerce and industry ad-

dressed a letter to all police prefects explaining the purpose and

spirit of the act and urging those officials, even though not directly

concerned in the execution of the law, to use all their influence in

its favor. In February the minister of justice, in a circular sent to

all justices of the peace, explained in detail their duties under the

act, pointing out that its success depended in large measure upon
them. Finally, in February also, copies of both the above were sent

to all organizations of employers and all trade unions, accompanied

by a note from the minister of commerce and industry, bespeaking
their support for the law.

Beginning with 1893, the French bureau of labor has each year

incorporated in its annual report on strikes and lockouts statistics

concerning the operation of the arbitration law of 1892.
(
6
) During

oAnnuaire Statistique de la France. 1899, p. 574.

& Statistique des Greves et des Recours a la Conciliation et a 1'Arbitrage.
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the eleven years from 1893 to 1903 recourse was- had to the law 1,413

times, or an average of 128 per year. Twenty-three of the total

number were disputes in which no stoppage of work occurred, while

1,390 were strikes or lockouts, which is equal to 23.7 per cent of the

5,874 such disputes reported by the bureau of labor during the eleven

years. The record, by years, is as follows :

DISPUTES IN WHICH SETTLEMENT WAS ATTEMPED UNDER THE LAW, COM-
PARED WITH TOTAL STRIKES AND LOCKOUTS IN PRANCE, 1893 TO 1903.

Year.
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The following table shows by whom the initiative for procedure
under the law was taken :

INITATIVE IN ATTEMPTS TO SETTLE DISPUTES IN FRANCE, 1893 TO 1903.

Year.
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failures remains fairly constant throughout the period. As a rule

these rejections meant the continuance or the inauguration of strikes.

But in a few cases each year, amounting to 69 for the eleven years, the

refusal of employers was followed by the abandonment of the struggle

by the employees.
Besides the above cases in which proceedings for conciliation were

never reached there were some others each year, amounting to 87 for

the entire period, in which disputes were brought to an end after

procedure under the law had been inaugurated but before the concilia-

tion committees had been organized. Some of these arrangements
were the result of direct efforts of justices of the peace as informal

mediators, the remainder being effected by the parties themselves.

By subtracting the cases of rejected proceedings and agreements
reached during preliminary negotiations from the total attempts to

apply the law the cases in which full procedure was carried out are

found. The results in those cases are set forth in the following table :

CASES OF FULL PROCEDURE SETTLED BY CONCILIATION AND BY ARBITRA-
TION AND CASES WHICH FAILED OF SETTLEMENT, FRANCE, 1893 TO 1903.

Year.



NMENT INDUSTRIAL ARBITRATION. 417

CASES IN WHICH ARBITRATION WAS PROPOSED UNDER THE LAW IN FRANCE,
BY RESULTS, 1893 TO 1903.

Year.
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Where the parties submitted to it, arbitration proved successful

in over three-fourths of the cases. Of the 15 cases in which it failed,

in 8 the difficulty was in connection with the appointment of arbi-

trators once the parties were unable to agree upon arbitrators, four

times one or both of those chosen declined to serve, twice the arbitra-

tors could not agree upon an umpire, and once two successive umpires

appointed by the president of the local civil tribunal refused to act.

Of the other 7 failures, in 3 the arbitrators were unable to agree upon
an award, in 1 the employer announced his acceptance of the award,
but refused to reemploy the strikers, while in the other 3 the work

people rejected the award, though in one of these they afterwards

accepted it.

As already indicated, nearly all that has been accomplished by the

French law has been in connection with disputes which involved

stoppage of work. During the eleven years to 1903, out of the 1,413

attempts to apply the law, but 61 were made before work had been

interrupted by strike or lockout, and strikes or lockouts afterwards

occurred in more than half of these, so that the law served to prevent

stoppage of work in but 23 cases, with, moreover, no sign of any
increase of success in this direction, as indicated by the following

figures :

DISPUTES IN WHICH SETTLEMENT UNDER THE LAW WAS ATTEMPTED BE-
FORE STRIKE OR LOCKOUT AND NUMBER OF STRIKES AND LOCKOUTS PRE-
VENTED, PRANCE, 1893 TO 1903.

Year.
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TOTAL DISPUTES SETTLED AND WHICH FAILED OF SETTLEMENT UNDER THE
LAW, FRANCE, 1893 TO 1903.

Year.
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Central Government itself to take the initiative. The important con-

ditions specified for the constitution and procedure of the councils

were that they should be composed of equal numbers of employers and

workmen, each of those classes electing their delegates ;
that the pres-

ident, chosen ordinarily by the members, but whose office in case of

need might be exercised by a justice of the peace, was to be only a

presiding officer with no vote; that the council might, however, on

request of all the parties interested, appoint an umpire or arbitrator
;

that the councils might meet at any time they chose, but could be

convened at the call of the mayor of the commune, and must meet on

demand of one-half of the members; and that reports of the pro-

ceedings of the councils were to be filed with the justice of the peace.

LAW OF AUGUST 16, 1887.

This plan recommended by the commission was patterned after the
"
joint committees "

for conciliation and arbitration established

under private initiative in England, and was confined simply to the

question of settlement of disputes. The Belgian Parliament, how-

ever, manifested a decided preference for a very different scheme,
which was embodied in a law of August 16, 1887, in which the settle-

ment of disputes was but one part, and that a secondary one, in a larger

system. This system was essentially a combination of suggestions
made to the commission on labor by M. Hector Denis, professor of

political economy in the University of Brussels, with the features of

a private arbitration tribunal established for the boot and shoe indus-

try, which had also been submitted to the commission. (
a
)

PROVISIONS OF THE LAW.

The law of 1887 provides for councils of industry and labor, whose

role is declared to be "
to deliberate upon the common interests of

employers and employees, to prevent, and, if necessary, adjust dif-

ferences which may arise between them."(
6
)

The essential fea-

tures in the constitution and procedure of these councils, as quite

briefly prescribed in the act, are as follows: They are to be estab-

lished by royal decree in every locality where their utility is clear.

This establishment may be either at the will of the Royal Govern-

ment, or upon request of communal councils, or upon application

a The above facts concerning the passage of the Belgian law are" taken from

the report of the French bureau of labor, De la Conciliation et de 1'Arbitrage

dans les Conflits Collectifs entre Patrons et Ouvriers en France et & 1'Etranger,

1893, pp. 432 ff.

& Art. I of the law.
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of employers or working people. Each council has as many sec-

tions as there are distinct industries in the locality. The section,
which is the unit in the system, represents, therefore, a single indus-

try in one locality and is composed of equal numbers of representa-

tives, not less than six nor more than twelve, elected by employers
and laborers separately, and the members choose a president and a

secretary from their own number. As to procedure for the election

of members, the statute simply prescribes that the regulations fixed

by law for the election of members of the councils of prudhommes,
or industrial courts, are to be followed. But by royal decrees of

August 15, 1889, March 10, 1893 (the principal one), and of March
26 and April 11, 1897, this whole matter qualification of electors and

members, preparation of electoral lists, nomination of candidates,

balloting, contested elections, etc. is regulated in great detail. Each
section must hold at least one meeting a year, at the time and place
indicated by the permanent committee of the provincial council, but
is to be convened at any time by the said committee upon the request
of either employers or laborers. The communes are required to fur-

nish the necessary meeting places for councils or sections. The coun-

cil of any locality or several sections of the same or different locali-

ties may be summoned at any time by royal decree to a general as-

sembly to give their advice upon any subject of general interest con-

cerning labor or industry which the King may see fit to submit to

them. These assemblies elect their own president and secretary, but

the Government may appoint a commissioner to take part in the

deliberations. In case of all the above-mentioned meetings of coun-

cils or sections or of assemblies, the subject to be considered and the

length of the session are strictly determined by the convening order

either of the permanent committee of the provincial council or the

royal decree, and no other subject may be taken up. Members are

allowed a per diem compensation for attendance at general assemblies,

to be paid by the province in which the assembly is. held. Finally,
the one brief section dealing specifically with the subject of disputes

provides simply that whenever circumstances appear to demand it,

at the request of either party, the governor of the province, the

mayor of the commune, or the president of the section for the indus-

try in which the dispute occurs must convene that section, which is

to endeavor by conciliation to arrange a settlement. If this effort is

unsuccessful, a report of the proceedings is to be made public.

The function of the Belgian councils' of industry and labor is thus

threefold: (1) To give information or advice to the Government,

(2) to furnish employers and employees the means for conference and

discussion of common interests before the emergence of differences,

and (3) to adjust any disputes that may arise. The first of these is
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of no significance in the present connection, although in practice it

has been increasingly the most important one exercised by the

councils. ()
The second function of the councils above noted is here significant

as a means of preventing disputes. In connection with it two points
in the Belgian law are worthy of notice : First, members of a section,

representing the employers and laborers of a given industry in the

locality, must come together at least once in a year ; secondly, a very
close government control is exercised over all consultations of sections

in that all meetings are convened by the provincial government and
the convening order limits the discussion strictly as to time and

subject.

The third function of the councils holds a quite subordinate place
in the law, though possibly because much was hoped from the second.

The only mode of dealing with disputes contemplated is conciliation

of the most informal character, this to be applied only upon the re-

quest of one of the parties.

ESTABLISHMENT OF COUNCILS OF LABOR AND INDUSTRY.

Turning to the operation of this law, the reception accorded it

by the two industrial classes was anything but cordial. For more
than two years the Government waited in vain for communal au-

thorities, employers, or working people to take the initiative in

establishing councils. None of the interested parties having made

any request therefor, the Government finally, in December, 1889,
took matters into its own hands and, after consulting the communal

authorities, issued decrees for 17 councils, and followed this up by
others in the same manner in succeeding years. In a few cases

decrees for the establishment of councils have subsequently been re-

scinded, but on January 1, 1904, decrees for 76 councils were in force,

these having been issued by years as follows :(
6
)

a As a system of Government advisory boards the organization of the institu-

tion was completed with the establishment, by royal decree of April 7, 1892, of

the "higher council of labor" (conseil supgrieur du travail), a central body
composed of employers, employees, and experts in economic and labor problems,
whose business it is to prepare the inquiries to be made of the local councils

and to summarize the results of such inquiries for presentation to the Govern-
ment. It may also be noted that an added importance has been given to the

councils of industry and labor by a requirement that they shall be consulted in

the administration of the factory laws, viz, those of August 16, 1887, concern-

ing the payment of wages, of December 22, 1889, concerning the employment of

women and children, and of July 2, 1899, concerning the protection of the health

and safety of employees.
& Annuaire Statistique de la Belgique, 1903, p. 343.
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DECREES FOR THE ESTABLISHMENT OF COUNCILS IN BELGIUM ISSUED EACH
YEAR, 1889 TO 1903, AND IN FORCE JANUARY 1, 1904.

Year.
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the fact that the Government was forced to inaugurate the system

upon its own initiative, points to a considerable degree of indifference

toward the councils on the part of employers and employees. Signs
of the same lack of active interest appear also in more recent years.

Thus the report of a meeting of the higher council of labor in 1898

states that to inquiries addressed to the industrial and labor classes

upon the subject of the revision of the law relating to the councils

of labor and industry
"

little attention was paid." () The report
of a meeting of one section of the Ghent council, one of the four

largest councils in the Kingdom, complains in 1899 that 6 out of the

14 sections were entirely inactive because the employers had neg-

lected to appoint any representatives on them.(
6
) In 1903 elections

fell due for 26 councils, comprising, according to their decrees, 111

sections. The elections resulted, however, in the formation of only

29 sections (31 had been organized prior to the elections), and the

failure of the other 82 to organize was due in the case of 72 to the

failure of both employers and work people to present candidates,

while for 8 the employers alone, and for 2 the workers alone, pre-

sented no candidates. (
c
) Judging by the number of sections remain-

ing thus unorganized each year, it would appear that indifference

toward the councils has grown rather than diminished, as follows :

SECTIONS DECREED AND UNORGANIZED IN BELGIUM AT VARIOUS DATES,
1894 TO 1904.

Date.
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in settling one-half of them, failing in the other 3. In 4 others sec-

tions met to consider differences in which no stoppage of work had

occurred, and brought about an amicable adjustment in all 4. Twice

sections convened without any special dispute to deal with, and

elaborated general rules regulating conditions of employment for the

industry represented in the section. These rules covered practically

all the relations between employers and employees, and contained pro-

visions requiring that every laborer entering the trades must accept

them; so that these two cases practically realized the law's aim to

prevent disputes through the formulation of general agreements in

the councils. The other 2 of the 14 cases were meetings by sections

representing the tobacco industry to protest against the employment
of convict labor in cigar making, which had been the subject of

differences between employers and work people. A protest addressed

to the minister of justice led to the suppression by him of the prac-

tice complained of. In these 14 cases meetings were held at the

instance of laborers five times, employers once, both parties once, the

provincial governor or council three times, while one was the regular

annual meeting required by law, and in three the initiative is not

definitely indicated.

A special report on strikes recently published by the Belgian bureau

of labor yields the following statistics as to the work of the councils

for the years 1896 to 1900.

TOTAL STRIKES AND^NUMBER SETTLED BY COUNCILS, BELGIUM, 1896 TO 1900.

[From Statistique des Graves en Belgique, 1896-1900, Brussels, 1903, pp. xxx, 185.]

Year.
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INTERVENTIONS BY COUNCILS IN STRIKES AND OTHER DISPUTES AND SET-
TLEMENTS EFFECTED, BELGIUM, 1896 TO 1903.

I Compiled from periodical accounts of conciliation and arbitration by the councils or
others, published by the bureau of labor in its monthly Revue du Travail, except for
1902 and 1903, for which annual reviews of work by the councils given each year since
1901 in the June or July numbers of the Revue have been utilized.]

Year.
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the meeting was that the question of a wage increase was laid aside

by common consent. The employers promised to take experimental

steps in the direction of supplying tools, but on the question of May
Day as a holiday and eight hours of work the section could not reach

an agreement.
The regular annual meetings of sections summoned by the pro-

vincial authorities according to law, which are reported in consider-

able numbers for the three years, were devoted chiefly to the consider-

ation of questions of Government industrial policy or general prob-
lems of industrial betterment, such, for example, as insurance against

involuntary idleness, establishment of baths and lavatories in mines,

etc. In a number of cases sections were called upon at these

annual meetings to fix minimum wage scales for Government work,
but not always with favorable results. Thus, in 1901, 4 sections

were asked to establish such scales, but only 2 could come to an

agreement as to the rates to be included. In 1902 out of 23 sections

asked for similar service in only 4 could the employers' and the

workers' representatives reach an agreement as to the rates. No
work of this kind is reported for 1903. Outside of fixing wages for

public work, only 3 instances are reported for the three years in

which terms of employment were up for determination in annual

meetings. Once, in 1901, a section for mining took up the subjects

of the furnishing of tools by the employers, May Day holiday, baths

in the mines, and biweekly payment of wages, but on the first two

points no agreement could be reached, while on the last two the

employers promised to do their best to meet the desires of the work-

men. Similarly in a second case (in 1902) another mining section

had before it four questions, including the suppression of fines and an

increase of wages, and could agree on but two, the employers insisting

that fines should be continued and the workers standing out for .their

abolition, while on the wages question the employers took the posi-

tion that the section had no right to discuss the subject at all. The
third case above referred to, in which a section in annual meeting
considered terms of employment, was in 1902, and in this instance

positive service toward industrial peace seems to have been rendered

in that the question of wages in the industry was discussed and the

conclusion reached that existing rates were satisfactory to both

employers and work people.

PROPOSED REVISION OF THE LAW.

It remains to notice briefly a revision of the law of 1887 recom-

mended by the higher council of labor in 1899. Although these

recommendations have not as yet resulted in any amendment of the

law, they are of some significance in view of the careful study upon
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which they were based and as indicating the changes in the system

which, in the opinion of the higher council, were needed. In Novem-

ber, 1897, that body appointed a special commission to examine and

report upon the subject of revision. This commission, after pro-

longed investigation by means of inquiries addressed to the various

councils and otherwise, presented a preliminary draft for a bill to

the council, where it was gone over in detail and finally adopted in

June, 1899. This bill contemplates a much more detailed regulation
of the system than the old law

: especially in relation to elections,

qualifications of members and voters, and the organization of the

councils. It is worthy of note in this connection that it is proposed,

evidently as a cure for the abstention of voters from elections above

noted, to make voting compulsory and allow working people free

transportation by rail to the place of election.

The general functions of councils were to be in nowise altered by
the revision. As regards conciliation and arbitration, however, sev-

eral additions were proposed, the most important being (1) provision
for action by councils when disputes are threatened as well as when

they have actually arisen, which was the reading of the old law
; (2)

provision that in connection with conciliation councils are not only
to be summoned at the request of parties, but may be summoned by
the governor, burgomaster, or president, independently of such

request, and that when a council has been summoned for conciliation,

pending the full meeting, its
" bureau " or executive committee is to

endeavor to adjust or prevent the dispute; (3) provision for arbi-

tration, entirely voluntary in character, either before an arbitrator

named by the section interested or before a commissioner named by
the minister of industry and labor upon application from the section

;

(4) provision that where a dispute affects a number of establishments

in the same industry but affiliated with different councils the minister

of industry and labor may summon them all to act in the case, and

(5) provision that where disputes arise outside the jurisdiction of

councils the governor of the province, or the burgomaster, shall make

every possible effort to adjust the difference.

THE NETHERLANDS.

LAW OF MAY 2, 1897.

The first move for legislation concerning the settlement of labor

disputes in the Netherlands was made in 1892 by the introduction

into the lower chamber of the States-General of two bills of similar

tenor, the one to establish
" chambers of labor and industry," the

other to establish, under a shorter title,
" chambers of labor." The

parliamentary consideration of these bills led their authors to pre-

sent a combined measure just at the close of 1892. This having
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failed of passage the same authors again presented separate measures

in 1893 and 1894, but with no better success. The introduction and

discussion of these projects, however, had the effect of inciting the

Government to the proposal oi a law for chambers of labor in Octo-

ber, 1895. This accorded with the recommendation of a royal com-

mission on labor, appointed in 1890, which in its report in 1894 had
favored the establishment of such bodies. This Government bill, as

the result of discussion in the session to which it was introduced, was

presented in modified form at the next session (1896-97), where it

resulted in the law of May 2, 1897, (
a
) which is still in force and

unamended.

GENERAL PROVISIONS OF THE LAW.

The law provides that a chamber of labor may be established by

royal decree upon recommendation of the minister of waterways,

commerce, and industry, either for one commune or for several com-

munes combined, and for a single or several industries, and cham-

bers may be abolished in the same way. The mission of such a cham-

ber is fourfold: (1) To collect information concerning labor condi-

tions; (2) to .give advice to Government authorities, provincial or

communal, concerning questions of interest to labor either upon

request or of their own motion; (3) at the request of interested

parties to advise as to proposed agreements or regulations, and (4) to

prevent or settle labor disputes.

A chamber is composed of equal numbers of employers and

employees, each class electing its own representatives for terms of

five years. The mode of electing members, qualifications of members
and electors, etc., are prescribed in detail, elections being under the

direct supervision of the communal authorities.

Each chamber chooses its own presidents and secretary. Two

presidents are elected, the one by the members representing employ-
ers and the other by those representing laborers, and the two alternate

in presiding for periods of six months. The " bureau " of the cham-

ber consists of a president and two members, one each chosen by and

from among the two classes of members. Each chamber makes its

own rules of procedure subject to approval by the Government.

Chambers must meet at least four times a year, and at such other

times as the president deems advantageous, or whenever the two mem-
bers of the bureau or at least two-thirds of the members of the entire

chamber request it in writing. One-half the members of each class

must be present to constitute a quorum, and for any vote an equal

number of each class must be voting. The bureau meets as often as

the president considers it necessary, or whenever one of the members

<* A French translation of this law may be found in the Annuaire de la Legis-

lation du Travail of the Belgian bureau of labor, 1897, p. 289.
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makes written request therefor. Decisions in either body are made by

majority vote with deciding vote by the president in case of a tie,

but when a chamber is making recommendations to the Government
the minority have the right to express a separate opinion. Meetings
are held with closed doors and the chamber may preserve secrecy in

all its proceedings. Each chamber must make an annual report to

the Government, which is to be transmitted in whole or in part to the

States-General. Aside from this report, information is to be fur-

nished to the Government under regulations fixed by administrative

decree, such information to be published periodically if desirable.

The communes must provide places of meeting and bear the costs of

elections, while the pay of members for attendance at sessions and

traveling expenses, together with the secretary's expenses, are pro-
vided by the State.

PROVISIONS FOR INTERVENTION IN DISPUTES.

So much for the general features of the system. It remains to notice

particularly that part having to do with labor disputes. Chapter Y
of the law, which is devoted to this subject, provides that whenever

a dispute occurs or is threatened in an industry represented in a

chamber, either party may call for the intervention of a council of

conciliation by written request to the chamber setting forth the cause

of the dispute. When the parties belong to an industry not repre-

sented on a council, they may make the application to any chamber in

the same or a neighboring commune. But request by one or both the

parties is not a necessity for intervention by a council, as this may
occur at the instance of the burgomaster of a commune or the royal
commissioner of a Province.

Upon receipt of any such application the bureau of a chamber, if

it considers the difference to be of a simple character, shall endeavor

to arrange a settlement. Otherwise, or if the bureau's efforts prove

fruitless, the matter is to be immediately referred to the full cham-

ber. If the latter considers that intervention will prevent or settle

the controversy it is to name a conciliation council consisting of a

president chosen either from or outside of the chamber and members
taken in equal numbers from the employers' and the laborers' repre-

sentatives in the chamber, the secretary of the latter acting as secretary

of the council. It is the duty of the president to use his best endeavors

to persuade the parties not to suspend work during the negotiations
without previous reference of the matter to him. The council of

conciliation shall meet as often as the president deems it necessary,
and upon the conclusion of its investigations shall render a written

opinion upon the dispute and the proper means of adjusting it,

which is to be transmitted to the parties, and may be published either
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in whole or in part. In the deliberations of the council the president

has a deciding vote, except as concerns the contents of this report,

in which the minority, if they so desire, have a right to express their

opinion. Except as contained in the report the proceedings of the

council are not to be made public. There is no provision as to arbi-

tration in the law beyond the simple declaration that the parties to

a dispute may submit it to arbitration if they choose, and that women

may act as arbitrators.

In general plan and purpose these Dutch " chambers of labor "

are very similar to the Belgian
" councils of industry and labor."

Indeed, the latter would seem to have served as a model for the

Dutch legislation. The most noteworthy points of difference be-

tween the two systems are (1) the single organization of the Dutch
chamber in place of the Belgian council subdivided into sections for

different industries; (2) the provision for the " bureau " or executive

committee of the chamber in the Netherlands; (3) the greater free-

dom allowed the Dutch chambers when
acting

in the capacity of

standing committees of employers and employees or of Government

advisers, there being no Government supervision over meetings as in

Belgium; (4) the authority given local government authorities in

the Netherlands to initiate conciliation proceedings independently,
whereas Belgium provides for reference only upon the request of one

or both of the parties; (5) the more elaborate procedure in the

Netherlands, including informal conciliation efforts in minor cases

by the executive committee, decision to refer by the full chamber, and
the formal conciliation by a special committee or council named for

the purpose, instead of the one procedure by the section in Belgium.

ESTABLISHMENT OF CHAMBERS OF LABOR.

The reports of the chambers, as published by the minister of water-

ways, commerce, and industry, (
a
)
and the reports of strikes and lock-

outs published by the central bureau of statistics of the Netherlands

in its Journal, (
6
)
show the following facts as to the operation of the

Dutch system, so far as concerns the settlement of collective disputes:

Up to January 1, 1904, royal decrees of establishment had been

issued for 99 chambers. Nine of these had been abolished before

1904, leaving a total of 90 in existence at the beginning of that year.
The following table shows the number of chambers decreed, abol-

ished, and in existence on January 1 for each year since the law went
into effect :

a Verslagen der Kamers van Arbeid over 1899 ; idem., 1900, 1901, 1902, 1903.

* Tijdschrift van net Centraal Bureau voor de Statistiek.
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CHAMBERS OF LABOR DECREED AND ABOLISHED, AND NUMBER IN EXISTENCE
IN THE NETHERLANDS, ON JANUARY 1 OF EACH YEAR, 1898 TO 1904.

Year.
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With respect to any comparison between years it should be ex-

plained at once that the figures for 1899 and 1900 were compiled from

the reports of the chambers alone, no reports of strikes and lockouts

having been published for years prior to 1901. For 1901, 1902, and

1903 both the reports of the chambers and reports on strikes and

lockouts were available, while for 1904 the strike reports alone were

at hand, as the annual reports of the chambers had not been pub-
lished at the time this chapter was completed. As the two sources

have been found to be slightly supplementary in respect of total num-
ber of interventions, the figures here given for 1904 are not exactly

comparable with those of 1901, 1902, and 1903. It would appear,

however, on the basis of the differences between reports discovered in

the earlier years that the total actual or proposed interventions in

1904 at the most did not exceed those in 1902 or 1903.

During the four years 1901 to 1904 interventions of chambers were

proposed in 59 out of a total of 529 strikes and lockouts, or in a little

more than one in 10 cases. The total 69 proposed interventions for

the entire six years were distributed among 40 different chambers, 24

of which had but one case, 9 had two apiece, 4 had three cases each,

while 1 chamber had intervened in four cases, 1 in five, and another in

six instances. It will be seen that since 1901 more than half the

chambers have not intervened in strikes or lockouts at all, and that

in any 'one year four-fifths of all the chambers, or more, have not

intervened in such disputes. That this nonintervention was by no
means all due to the absence of strikes or lockouts within the juris-

diction of the chambers may,be inferred from the fact that, according
to the report on strikes and lockouts for 1903, there were 81 strikes

during that year in industries under the jurisdiction of chambers of

labor, whereas in that year there were but 18 proposed interventions

by 13 chambers.

As a rule intervention has been proposed or accomplished in the

case of strikes and lockouts only after the stoppage of work, that

having been apparently the case in all but 8 of the 69 interventions

above noted. In those 8 cases (one each in 1901 and 1902 and
three each in 1903 and 1904) a strike or lockout occurred after

action had been taken by the chambers, although in two the chambers

finally settled the dispute.

It appears from the accounts as given in the reports that in two-

thirds of the cases (45 out of 69) the initiative for action by the

chambers was taken by one or other of the parties, there being twice

as many cases of initiative by the workers alone (30) as by employers

only (14), while in one instance both parties applied to a chamber.

In 23 cases the chambers themselves appear to have taken the first

steps. Only one case is reported in which the mayor of a commune

50 No. 60 05 M 4
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called upon the chamber to intervene. By years these figures as to

initiative are as follows :

INITIATIVE OF INTERVENTION BY CHAMBERS OF LABOR IN STRIKES AND
LOCKOUTS IN THE NETHERLANDS, 1899 TO 1904.

Year.
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chamber, but before it could act the parties had reached an agree-

ment; while in the third case the chamber declined to intervene, on

the ground that the employer, who had applied for the intervention,

had already agreed to the demands of his employees, and all that

remained was for him to carry out his expressed intention.

In 13 of the 32 settlements the proceedings were conducted either by
the executive committee (bureau) or other representative (an offi-

cer, a member, or a special committee named for the case) of the

chamber
;
in 10 instances the chamber itself conducted the case, while

in 9 a conciliation council was appointed as specially provided in the

law. In 25 of the 32 settlements the procedure may be said to have

been conciliation alone, the parties being brought to an agreement by
conference or through the chamber as intermediary. Of the remain-

ing cases, in 4 a conciliation council rendered a formal decision which

both the parties accepted twice in accordance with agreement to

accept, and in one of these also with resumption of work pending
such decision. In 2 cases decisions were rendered by the chambers

themselves, the parties having agreed beforehand to accept them; in

one of these cases also having resumed work pending the decision,

while in the other case the chamber persuaded the parties to submit

the case to arbitration by a board of seven persons, two of whom only

were members of the chamber, the others being outsiders, all, however,

chosen by the chamber.

Of the 24 disputes in which the chambers' intervention failed to

bring about a settlement, in 4 the action taken was by the executive

committee or a representative of the chamber, in 9 the chamber itself

conducted the proceedings, while for 11 resort was had to a concilia-

tion council. A comparison of these figures as to mode of procedure
with those for the settlements as above gives, of course, no indication

of the relative efficiency of procedure by a chamber or its represent-

ative and of that by a conciliation council. The relatively greater

number of failures by conciliation councils reflects rather the fact that

as intended by the law itself these councils are usually a second

resort for more serious disputes, and frequently are appointed only

after preliminary effort by the chamber's executive committee or

other representative has proved insufficient.

All but two of the failures may be regarded as failures of concilia-

tion. In one of these two cases the failure of procedure by a concilia-

tion council was due to the fact that none of the members of the

chamber from the employing class would serve on the council. The

other case was the one in which both parties had applied to the

chamber asking it to render a decision as to wages, which was the

question at issue, the parties having agreed to accept such decision.

The projected arbitration failed, however, owing to a disagreement



436 BULLETIN OF THE BUREAU OF LABOR.

in the chamber, two members favoring one rate, a third another, and

the fourth member still another, and no compromise decision could be

reached. In the cases in which conciliation efforts by a conciliation

council failed it appears that as a rule the decision or final opinion
of the conciliation council on the dispute and the best means of

adjusting it, which the law prescribes, was transmitted only to the

chamber and the parties. In three such cases, however, the reports

state that the council's findings were made public, without, however,

causing a settlement of the controversy.

As was indicated in the analysis of the law governing the chambers

of labor, their function is not only the settlement but the prevention
of industrial disputes by furnishing a convenient agency for the

negotiation of terms of employment. An examination of their re-

ports shows that the Dutch chambers have accomplished not a little

in the last-mentioned direction. Indeed, their activity in this field

appears to have considerably exceeded that in the settlement of strikes

and lockouts above considered. A count of all cases of collective

bargaining between employer and employed in which the chambers

appear to have assisted directly or indirectly, or endeavored to assist,

shows the following totals, by years, divided as to whether the nego-
tiations concerned work done by or for the Government, State or

local, or concerned private undertakings.

NEGOTIATIONS CONCERNING EMPLOYMENT IN WHICH CHAMBERS OF LABOR
ASSISTED IN THE NETHERLANDS, 1899 TO 1903.

Year.
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appear that such work has increased down to 1903 at least, but the

increase of 1902 and 1903 was almost entirely in the way of assistance

in determining conditions on Government work. This latter class

of cases, it may be observed, has much less significance with respect

to the general problem of preventing industrial disputes than the

cases of negotiation between employers and employed in other under-

takings; and the chambers, being created by the Government for the

especial purpose of furnishing the latter with information concerning
labor and industry, would be the natural agency to assist in deter-

mining conditions of employment for Government undertakings or

Government contract work. It is not surprising to find, therefore,

that in some 17 of the 40 negotiations touching employment on

Government work during 1902 and 1903 the chambers formulated

schedules of wages or hours of labor for such work.

Of the degree of success achieved in these cases of collective bar-

gaining which came before the chambers it is impossible to present

even a rough measure, either because of the nature of the cases or from

lack of sufficient information in the reports as to the outcome of the

chambers' efforts. It appears, however, that the work in this field

has been done chiefly by the chambers themselves, their executive

committees, or one or more members as their representatives, since

in but 22 (one only in negotiations touching Government work) of

the total 242 cases noted was resort had to a conciliation council.

Among the occasional comments concerning their work by the

chambers themselves, which are to be found in the reports, none is

more significant in the present connection than one found repeatedly,

in different years and by different chambers, to the effect that the

chambers found a large degree of indifference or even pronounced

opposition on the part of the employers and work people within their

jurisdiction. If the number of employers or workers who take

part in the elections of members of chambers may be taken as an indi-

cation of their attitude, it would appear that the serious difficulty in

the way of successful work, especially in the field of conciliation and

arbitration, suggested by the above comments, is a very real one for

the chambers generally. For it appears that, as a rule, but a small

proportion of the employers and work people have enough active

interest in the chambers to vote for members of them, as shown by
the following table, which has been made up from the numbers of

electors and voters as given in the reports :
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PERCENTAGE OF PERSONS ENTITLED TO VOTE WHO VOTED IN ELECTION OF
MEMBERS OF CHAMBERS OF LABOR IN THE NETHERLANDS, 1898 TO 1903.

Year.
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three being of one model were empowered by the local acts estab-

lishing them to intervene under certain conditions in cases of strike

or lockout; and although it does not appear that any of the three,

had ever made use of that power, (
a
)
the law of 1890, which follows

in many parts the local statute -for the Frankfort court, copied there-

from the provision for intervention in cases of collective disputes

which became Part III of the new law.

The provisions of this law aside from Part III need not be reviewed

here. Of the general character of the courts suffice it to say that they
must be composed of equal numbers of representatives chosen by

employers and employees, respectively, with a president and deputy

appointed by the local authorities; that their prime function is the

settlement of individual disputes upon complaint by either party,

by conciliation if possible, otherwise by compulsory awards
;
and that

their jurisdiction extends to factory employees only.

PROVISIONS OF THE LAW RELATIVE TO COLLECTIVE DISPUTES.

Part III
(
6
)

of the law of 1890 specified that courts may act as

conciliation bureaus in case of disputes concerning
" the terms of

continuation or renewal of the labor contract "
(art. 61), but only on

condition that both parties request such action and, where they num-
ber more than three, appoint delegates to the hearing. Such dele-

gates must be 25 years of age and in the enjoyment of full legal

rights. The conciliation bureau consists of the president of the court

and at least four members, two employers and two workingmen, but

there may be added, and must be when the delegates of the two par-
ties so request, representatives in equal numbers named by the em-

ployers and employees. Both these representatives and the members
of the bureau must not be concerned in the dispute in question.

The first step in the procedure is a determination of the facts by
hearing of the delegates from each side and the examination of wit-

nesses, the bureau having power to summon and. examine witnesses,

though no penalty is provided to compel their presence. Following
this each side must formulate in conference its opinion upon the alle-

gations made by the other party and the witnesses, and then an effort

at conciliation is to be made. If this succeeds, the agreement signed

by the bureau and the delegates is to be published. If not, the court

Report of French bureau of labor, De la Conciliation et de 1'Arbitrage dans

les Conflits Collectifs entre Patrons et Ouvriers en France et a I'fitranger, 1893,

p. 476.

& Reichsgesetzblatt, 1890, No. 24. A French translation of Title III is given in

De la Conciliation et de 1'Arbitrage, etc., p. 477. Amendments of the law in 1901

are noted later.
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is to render a decision by majority vote, though in case of a tie the

president may decline to vote and declare that no decision could be

rendered. When a decision has been given, the delegates must de-

clare within a specified time either acceptance or rejection thereof,
failure to make declaration to be taken as refusal. At the end of the

time allowed the bureau is to publish the decision. It will be seen

that everything in the proceedings is absolutely voluntary for the

parties in dispute.

SETTLEMENT OF DISPUTES UNDER THE LAW OF 1890.

Inquiring as to the practical results accomplished by the German
industrial courts under the above provisions, which went into effect

April 1, 1891, the following table presents a* general view of such

work for the eight years, 1893 to 1900.

STATISTICS 'OF INTERVENTION BY INDUSTRIAL COURTS IN COLLECTIVE
DISPUTES, GERMANY, 1893 TO 1900.

[This table is made up from figures given in Das Gewerbegericht, a monthly periodical

?ublished
by the Verband Deutscher Gewerbegerichte. That association was formed in

893, its aim being the interchange of information concerning the work of courts,
important decisions, etc. The above figures, except for 1900 and for the number of
courts in existence, were quoted by Das Gewerbegericht as those presented by a Govern-
ment official to a parliamentary committee in 1901, when an amendment to the law of
1890 was under consideration. The same figures for 1893 to 1896 had been laid before
the Reichstag in 1897-98.]

Year.



GOVEKNMENT INDUSTRIAL ARBITRATION. 441

TOTAL STRIKES AND LOCKOUTS AND NUMBER SETTLED BY INDUSTRIAL
COURTS, GERMANY, 1899 TO 1901.
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alone, 61 strikes or lockouts occurred in the city.(
a
) Similarly in

the Kingdom of Wurttemberg from 1892 to 1895 no case of such

intervention occurred, though there were during those years from 8

to 14 courts in the Kingdom, and there were but S such cases during
1896 to 1900 among 16 to 19 courts.

(
b
) On the other hand, the

Berlin court, whose record far surpasses that of any other, intervened,

or attempted or was requested to intervene, during the five years
1895 to 1899 in no less than 103 disputes. Of these, in 60 action

got no further than preliminary negotiation, while in 16 application

came from one side only, leaving 27 cases in which intervention was

accepted by both parties. In 18 of the 27 cases settlements were effected

by conciliation, and in the other 9 decisions were given, though how

many were accepted is not stated. Among the strikes settled was

one involving 2,000, and 3 others involving from 700 to 900 work

people. (
c
)

AMENDMENT OF 1901.

i

Such work as that of the Berlin court inspired, in 1901, some im-

portant changes in the law with reference to action in collective

disputes. These appear in an extensive amendment to the general
law of 1890, made by act of June 30, 1901, (*) which went into force

January 1, 1902. Therein is provided in the first place that where

but one party applies to the court for action the president shall

make every effort to induce the other to join in the application, and

if neither applies he is likewise to endeavor to persuade them to

refer the case to the court. So far the new law simply makes legal

the independent initiative which some courts, as noted above, had

been before exercising in an informal way. In the next place an

important change is made in the constitution of the conciliation

bureau. Instead of being composed of members of the court, with

the possible addition of representatives named by the parties as

formerly, the bureau is to consist of the president of the court, with

four or more representatives named by the parties in equal numbers,

who may or may not be members of the court, but who, as formerly,

a Statistisches Jahrbuch fur die Stadt Dresden, 1901, pp. 130, 132.

& Wiirtemburgisches Jahrbuch fur Statistik, und Landeskunde, 1900, III, p.

104.

c The above facts as to the Berlin court are taken from a review of the

court's work by one of its members, published. in Sociale Praxis for March 1,

1900, and from Das Gewerbegericht, vol. 6, p. 107, and vol. 7, p. 164. The

above is the complete record of the Berlin court down to 1899, inclusive, as no

case of action occurred before 1895.

* Reichsgesetzblatt, 1901, No. 29. This amendment is given in full in the

monthly publication of the Austrian bureau of labor statistics, Sociale Rund-

schau, 1901, II, p. 297. The entire industrial court's law, with the amendments

of 1901, in French, may be seen in Annuaire de la Legislation du Travail, 5e

annee, 1901, p. 9.
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must not be concerned in the dispute. If they be not named by the

parties, the president may appoint them. He may appoint also,

after consulting the parties, one or two persons not concerned in the

dispute to have simply an advisory voice in the proceedings. In the

third place the president of the court is given power, when applica-
tion for action was originally made by one or both parties, to impose
a fine not exceeding 100 marks ($23.80) upon any person concerned

in the dispute for failure to appear when summoned to give evidence.

From such fine appeal may be taken to the civil courts, however.

Fourth, and less important, one limitation is put upon the courts in

that no application to them for action may be made except by joint

action of the parties when all the employers in a dispute are members
of a guild which has a conciliation board whose constitution and

procedure conform to the requirements of the law. Finally, it may
be noted that in addition to the changes above indicated, the amend-

ment makes the establishment of courts compulsory in all cities with

a population of more than 20,000. According to Das Gewerbege-
richt () this last provision made necessary the establishment of 54

new courts, that many out of 221 cities with over 20,000 inhabitants

being without them in 1901.

SETTLEMENT OF DISPUTES UNDER THE AMENDMENT OF 1901.

The monthly Reichs-Arbeitsblatt, issued since April, 1902, by the

imperial statistical bureau, publishes annually statistics of the work

of the industrial courts, and affords the following with reference to

intervention in collective disputes for the period since the amend-

ments of 1901 went into effect.

STATISTICS OF INTERVENTION BY INDUSTRIAL COURTS IN COLLECTIVE
DISPUTES, GERMANY, 1902 AND 1903.

[From Reichs-Arbeitsblatt, I Jahrgang, pp. 663-669 ; II Jahrgang, pp. 526-533.]
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courts in the field of collective industrial disputes. Concerning the

character of the work done these latest returns show, as did those

for the earlier years, that most of the settlements are reached by
conciliation; that after efforts along that line fail in a large number
of cases no decision is rendered, and that of the comparatively few
decisions rendered a large proportion fail to settle the dispute because

of their rejection by one or other of the parties. The figures for

1902-3 bring out another fact not shown in the preceding table,

namely, that rejections of decisions by employers occur far more fre-

quently than those by the work people. (
a
) The fact that so large a

proportion of the applications for action come from one party only,
taken in connection with the fact that submission to proceedings
before the courts is absolutely voluntary for both parties, would indi-

cate that in a considerable number of cases the courts' presidents

successfully persuade one of the parties to accept the procedure,
which the amendment of 1901 made it their duty to attempt to do
whenever one party only applies for intervention by the court.

An examination of the reports on strikes and lockouts for 1902

and 1903 shows an increase in number of settlements by industrial

courts in both years, as follows :

TOTAL STRIKES AND LOCKOUTS AND NUMBER SETTLED BY INDUSTRIAL
COURTS, GERMANY, 1902 AND 1903.
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STATISTICS OF INTERVENTION BY BERLIN INDUSTRIAL COURT IN COLLEC-
TIVE DISPUTES, 1900-1901 TO 1903-4.

[From Statistisches Jahrbuch der Stadt Berlin, 28 Jahrgang, 1903, p. 187. The months
making up each year are not indicated in the report, but they are nearly the calendar
months of the first year in each case, i. e., 1900, 1901, 1902, 1903.]



446 BULLETIN OF THE BUREAU OF LABOR.

tion. Each guild is composed of two assemblies, the one including
all the proprietors of mines in a district, the other their employees,

represented by one delegate for each 100 miners. Each of these

assemblies elects an executive committee of from five to nine members,
and these two committees together constitute the

"
grand committee,"

representing the guild as a whole. In case of collective disputes,
actual or threatened, the grand committee is to intervene as a board
of conciliation at the request of either of the assemblies or of either

of the parties, or in exceptional cases at the order of the district min-

ing authorities. The parties are to appoint representatives in equal

numbers, the hearing is to be oral, and witnesses and experts may be

examined. If an agreement is reached, it is to be put in writing and

signed by the members of the board and the parties' representatives
and made public. Otherwise the board is to render a decision, and.

the parties must signify their acceptance or rejection of this within

a specified time. At the end of this period the decision, with the par-
ties' opinions thereon, is to be published by the board. From begin-

ning to end the procedure is absolutely voluntary for the parties.

SETTLEMENT OF DISPUTES BY MINING GUILDS.

The above conciliation process for peaceably settling disputes is

available for the entire mining industry in Austria, as by the terms

of the act every mine owner and every miner must belong to a guild,
and hence be represented on a grand committee; but when search is

made for practical results it is found that very little has been accom-

plished by the provision. The Austrian bureau of labor statistics

publishes annual reports on strikes and lockouts, () compiled from
returns made out on schedules in which one inquiry calls for the mode
of settlement, asking specifically for report thereunder of settlements

by conciliation boards. But while 221 strikes were reported in the

mining industry for the six years 1897 to 1902, in one only (in 1900)

is a conciliation board credited with contributing to the settlement.

The annual reports do not give any indication as to how many attempts
at settlement may have been made. Quarterly returns of strikes in

mines, published in the monthly Sociale Rundschau of the bureau,

give for 1900, (
&
) however, more detailed statements than the annual

report. These show attempts made by eight different boards, with

all but the one above mentioned resulting in failure. In that one the

dispute was settled by conciliation before the board. In six of the

others hearings were held before boards, but in the remaining case

oDie Arbeitseinstellungen und Aussperrungen im Gewerbebetriebe in Oester-

reich.

&The year 1900 was the first for which these quarterly returns were pub-

lished, and for subsequent years the quarterly tables are more condensed in

form and furnish fewer details. The returns for 1900 may be seen in Vol. I.

part 1, p. 848 ; part 2, p. 518 ; Vol. II, part 1, p. 444.
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proceedings were blocked at the start by the refusal of one party
to appoint representatives for the hearing. Whether any formal

decisions were rendered by boards the published returns do not show.

Five of the total eight cases were in connection with the coal strike

of 1900, the greatest industrial dispute in Austrian history, all five

attempts being notably fruitless.

THE FACTORY-INSPECTION LAW OF JUNE 7, 1883.

A much less explicit, but, as the outcome has proved, a much more

fruitful provision than that of the mining-guilds act, is a section of

the Austrian factory-inspection law of June 7, 1883. Section 12 of

that law directs that " in the fulfillment of their duties the factory

inspectors shall endeavor, by kindly, authoritative action, not only to

secure the benefits of the law to employees, but also tactfully to aid

employers in the fulfillment of the requirements laid upon them by
the law; to mediate impartially between the interests of employers
and employees through the aid of their technical knowledge and

official experience, and to gain such a position of confidence in rela-

tion to both classes as will put them in a position to maintain and

foster friendly relations between them."

SETTLEMENT OF DISPUTES BY FACTORY INSPECTORS.

So well have the Austrian factory inspectors carried out this direc-

tion that no small part of their duties consists in the adjustment of

differences between employers and employees; so much so, in fact,

that the inspectors make it a practice to appoint regular consultation

days for the hearing of such matters which are most frequently

brought before them by working people. Most of the cases are of

the nature of individual disputes, but not a few have to do with

collective disputes, as shown by the amount of intervention by

inspectors indicated in the annual reports on strikes and lockouts, as

follows :

TOTAL STRIKES AND LOCKOUTS AND NUMBER OF INTERVENTIONS BY FAC-
TORY INSPECTORS, AUSTRIA, 1894 TO 1902.

[Compiled from the annual reports on strikes and lockouts published by the Austrian
bureau of labor statistics.]

Year.
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More complete for the years since 1898 are the following figures

from the reports of the inspectors themselves :

INTERVENTIONS OF FACTORY INSPECTORS IN STRIKES AND LOCKOUTS, AUS-
TRIA, 1899 TO 1903.

[From the annual reviews of the factory inspection reports given in the monthly Sociale
Rundschau of the Austrian bureau of labor statistics, to be found in the July number of
1901 and the August numbers of 1902, 1903, and 1904.]
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two earlier statutes. () It will be necessary here to trace only so

much of the outlines of the general system as will indicate clearly the

provision made for collective disputes, though the latter is in fact a

quite subordinate feature of the system. All industries and trades

in the jurisdiction of the court are divided into twelve groups, and

for each group a branch of the court or " council "
is established.

This council is composed of 30 members, 15 chosen by employers and

15 by working people. The members elect their own officers from

among themselves. Each council organizes within itself four dis-

tinct bodies: (1) A conciliation bureau, composed of 2 members; (2)

an arbitration tribunal, with a president and 4 members; (3) a court

of appeals, with a president and 6 members, and (4) a committee of

8 members. The first three bodies have to do with individual dis-

putes, their functions being indicated by the terms used to designate

them. The committee of eight is for the supervision of apprentice-

ship relations and factory hygiene. In all these bodies the member-

ship is equally divided between representatives of employers and

representatives of workmen.

In addition, now, to the above organization of the court there is a

central committee composed of two delegates from each council's

committee of eight, one representative each of employers and of

workmen. One of the functions of this central committee is to act

as a board of conciliation in case of threatened or existing strikes.

The brief provision for such cases was part of article 74 of the law of

1897. This directed that whenever a strike was threatened, before its

declaration the party intending to make it should inform the presi-

dent of the department of commerce and industry, who should sum-

mon forthwith the central committee and delegates in equal numbers

from the employers and workmen involved. The central committee,

presided over by the president of the department of commerce and

industry, was to endeavor then to arrange a settlement by conciliation,

and a report of the proceedings was to be made to the council of state.

The two brief paragraphs containing the above provisions were

repealed by the special law of 1900; but, as will be seen in the

account of that law
(
&
), certain functions in collective disputes are

still assigned to the central committee.

The Vaud law of November 26, 1888, amended by act of November

25, 1892, follows the Geneva law and makes the same provision for

conciliation in collective disputes through the agency of the central

committee.

This law may be found in the Annuaire de Legislation fitrangSre of the

French Society of Comparative Legislation, vol. 27 (1897), p. 634.

& Infra, pp. 455, 456.

50 No. 60 05 M 5
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The laws concerning industrial courts of February 16, 1892, in

Lucerne and of February 1, 1894, in Bern do not follow quite so

closely the Geneva model, none of the German Cantons, in fact, hav-

ing patterned so closely after the Geneva law as the French Cantons.

In both Lucerne and Bern there is the same division of industries

into groups with a council or branch for each as in the Geneva

arrangement; but in neither is the body which is to act in case

of strikes made up as in Geneva, there being in neither a permanently

organized body therefor. In Lucerne the conciliation board for

collective disputes is composed of all the "
conciliation committees "

of the various councils, the conciliation committee of each council

consisting of two members and corresponding exactly to the concilia-

tion bureau of the Geneva court. (
a
) For conciliation purposes the

general president of the court, who also acts as president of each

council, summons the committees when necessary. In Bern,(
6
)

on

the other hand, the conciliation board consists of a committee of

from five to fifteen members, appointed from their own number by
the general assembly of the court, which includes the members of

all the councils, the assembly being called together for this purpose

by the general president of the court as occasion requires.

Geneva has one industrial court, Vaud four, and Bern and Lucerne

each one, which are authorized by the above provisions to inter-

vene in collective industrial disputes. It does not appear, however,
that any considerable activity in this field has been developed by any
of them. In some cases courts have intervened. Thus the Bern

court in 1896 mediated in four collective differences, arranging a

settlement in three ;(
c
) but, on the other hand, the Geneva court,

the largest and most important of the seven, had not accomplished
so much but that a special law upon the subject was passed in 1900,

and the provision for its intervention (except as a court of appeal as

noted below) was abolished.

SPECIAL LAWS FOR COLLECTIVE DISPUTES.

Much more important here than the incidental provisions above

noted are the two laws in Basel-Stadt and Geneva and a decree in

St. Gallen dealing exclusively with collective disputes.

BASEL-STADT.

When the Canton of Basel-Stadt established industrial courts in

1889 no provision was made for collective disputes, but this class

Of. supra, p. 449.

z> The Bern law in French may be found in the Annuaire de Legislation

fitrangere, vol. 24 (1894), p. 595.

According to an account in Der Griitlianer of September 30, 1897, as quoted

in the British Labor Gazette, 1897, p. 297.
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of differences was dealt with by a law of May 20, 1897.
(
a
) This

brief statute of six articles provides for conciliation only. It pre-

scribes that in case of disputes which either have produced or threaten

to produce a stoppage of work the council of state of the Canton,
either upon the request of one of the parties, or in grave cases on its

own motion, shall appoint a board of conciliation consisting of an

equal number of employers and employees either from among those

directly concerned or from others in the same line of industry, with

a president who must be either a member of the council of state or

a disinterested person. If the dispute concerns a single establish-

ment, the council of state may direct one of its members or some

other disinterested individual to act alone as conciliator. Requests
for conciliation must be addressed to the president of the council,

and that officer decides in what cases the Government shall intervene

upon its own initiative. Upon receipt of a report of the negotiations
from the president of the board of conciliation the Government shall

publish a notice (a) when conciliation is refused by one or both parties,

showing the principal reasons for refusal
; ( b ) when the conciliation is

successful, giving the essential points of the agreement; (c) when
the agreement reached before the board is repudiated by one or

both parties, showing the nature of the agreement and the chief

reasons for its rejection. Everything in the procedure is entirely

voluntary for the parties, except so far as the announcement by the

Government of the course taken by them may bring the pressure of

public sentiment to bear.

Down to the year 1902 the Basel-Stadt law of 1897 was applied in

but a single instance, in 1899. Beginning with 1902, however, there

has been more frequent resort to the law., as indicated by the following

summary, which shows both the number of disputes in which resort

was had to the act and the results of proceedings therein :

TOTAL DISPUTES ACTED UPON AND NUMBER SETTLED UNDER BASEL-STADT
LAW, 1897-98 TO 1905.

Year.
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hand, which accounts for the uncertainty in that case noted in one
or two instances below.

In the case which occurred in 1899 the employers were petitioners
for application of the law, but in all the others, save possibly the one
in 1905, for which full report is not at hand, the work people applied
for the appointment of conciliators under the law.

It is not clear from the reports in how many of the disputes

stoppage of work occurred, but at least 11 out of the total 19 cases

were strikes, and the request for application of the law in 7 of these

was not made until after the suspension of work. In 3 cases the

application was made before, but strikes followed, while in 1 case

(the 1905 case, for which only partial report is at hand) whether

application was before or after strike does not appear. The 11 set-

tlements include 9 of the above strike cases.

The procedure followed was essentially the same in all the cases.

In each instance the council of state, in response to the application
received from one of the parties, appointed one of its own members to

conduct the conciliation proceedings and be president of the board.

This member then took the necessary steps for the formation of a

conciliation board or conference. In three instances, in addition to

a member of the council as president of the conciliation board, the

council named one or two other member? to act with the president on
the board. It is not clear from the reports in just how many cases

there was formal appointment of a board by the council of state or

in how many the procedure was in the nature of a conference of the

parties' representatives before the members of the state council as

conciliator. It appears, however, that in either case the parties' rep-
resentatives were designated in the first instance by the parties them-

selves, whether with or without formal appointment by the council

afterwards.

Out of 18 cases for which full reports concerning the matter are

at hand, in 15 cases conferences of representatives of the parties under

the presidency of the members of the state council were held. In

the other 3 cases no conferences were held because of the opposi-
tion of the employers, who in two instances refused to name repre-

sentatives, while in the third case their representatives announced at

the first meeting that the employers had decided to treat only with

their own workers and not with the union, which was party to the

proceedings. Of the 15 cases in which it is clear that conferences

were held, in 8 the representatives of the parties came to an agreement
which ended the dispute, while in 7 no agreement could be reached.

In 3 of the cases in which a settlement was effected the first confer-

ences resulted in failure and the council published the required report
to that effect. Afterwards, second proceedings and conferences were

instituted, twice at the instance of the council of state itself, and once
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by joint agreement and request of the parties, who after the first

procedure had come to an agreement on much the same terms as had

been arranged by the representatives at the first conferences, but

which had been rejected by the employers, and who wished for a

conciliation board under the law to receive, record, and publish the

agreement. All three of these second proceedings resulted in final

settlements, though the last mentioned, reckoned as a settlement in the

table above, should be regarded, perhaps, as only a partial settlement

under the law.

In another case, however, the Government instituted a second pro-
cedure under the law, which resulted, like the first, in failure. This

is the 1905 case above alluded to, for which report of the first pro-

ceedings is not at hand. In the second proceedings no conference

of the representatives was held, but tw^o members of the council of

state, delegated for the purpose, held interviews with the parties'

representatives separately, but could not secure from them sufficient

concessions to make a settlement possible.

ST. GALLEN.

.In 1902 the same method of conciliation as that just described for

Basel-Stadt was adopted by the Canton of St. Gallen, in a decree

issued by the council of state under date of February 25. (
a
) The only

changes made in the Basel-Stadt plan touch no essential features, and

consist in provision that the Government may intervene in the absence

of application from the parties only upon request of local, municipal,
or district authorities instead of directly upon its own motion, and in

a provision that the president of the conciliation committee, named

by the council of state, shall make up a list of members subject to the

approval of the council, instead of all being named directly by the

council. One or two minor details are added by the St. Gallen decree,

specifying that in making up committees the wishes of the parties are

to be considered so far as possible, that decisions are to be reached by

majority vote, and that reports of proceedings are to be signed by
all the members.

The annual reports of the council of state of St. Gallen show that

under the above decree of 1902 there was intervention during that

year in 4 strikes, during 1903 in 3 strikes, and during 1904 in 3, or a

total of 10 for the three years. The reports do not show the details

of procedure, save that in the 1902 cases intervention was requested

three times by workingmen and once by employers. As to results,

intervention under the decree brought about settlements twice in 1902

a Published in full in the Bulletin de 1'Office International du Travail, Nos.

4-5, 1902, p. 175.
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and once in 1904, or three times altogether, while 1 case in 1902 was
settled by the parties before the representative appointed by the coun-

cil could take action.

GENEVA.

A far broader and much more radical measure than the Basel-Stadt

law was the act of February 10, 1900
(
a
), in Geneva, which went into

effect on March 21 of that same year, and which has since been revised

by act of March 26, 1904. (
6
) The revision of last year, which went

into effect on May 28, 1904, did not change the general features of the

system laid down in the 1900 act, though adding or altering some de-

tails. So far as modifications of importance were made by the re-

vision, they are noted in the following description of the system :

The Geneva law embodies a general method of negotiation between

employers and employees, which, in the absence of any special agree-

ment, may be followed both for the arrangement of the conditions of

labor when there is no dispute and for the settlement of disputes when

they arise. Three distinct stages in such negotiation are provided

for, viz, (1) a conference of delegates representing the two parties,

(2) in case of disagreement in such conference, mediation between the

delegates for the purpose of conciliation by an outside agency, and

(3) where such conciliation fails, arbitration.

The parties to a negotiation under the law are, where such exist,

the employers' and employees' associations, which have been duly

registered and whose rules have been approved by the council of state,

which approval is to be granted only upon the condition (a) that an

association's rules contain nothing contrary to law and especially

nothing infringing the freedom of labor; (b) that all members of

the trade shall have the right to become members of the organization,

except that general conditions of admission or exclusion may be pre-

scribed, provided they are not of an arbitrary character; (c) that its

executive committee shall be elected by majority vote of the members;
and (d) that its rules may at any time be amended upon the demand
of a majority of the members. The original law of 1900 made no

mention of any limitation upon the right of membership, the quali-

fication above noted having been added in 1904. So far as trade

organizations do not exist the parties to an agreement under the law

shall be all employers and workmen who have been regularly en-

gaged in the trade for more than three months within the Canton,
and who respond to the call of the council of state for an assembly, as

specified below.

a May be found in the Belgian Revue du Travail, 1900, p. 615, or in the Annu-

aire de Legislation du Travail, 1900, p. 837.

&May be seen in the Revue du Travail, 1904, p. 1099, or Bulletin de TOffice

International du Travail, third year, p. 309.
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For conferences to determine upon wages and labor conditions,

where the parties are organized, the employers' associations and the

trade unions shall elect delegates in separate assemblies convened for

that purpose. In trades where either p&Tty is unorganized the council

of state shall call these assemblies upon the written request of one-fifth

of those members of either class who are entitled to .vote for members
of the industrial court of the Canton, or " in urgent cases

" the council

of state may call such assemblies upon its own initiative, this last

provision for the initiation of proceedings by the Government itself in

the case of unorganized trades being a feature added to the law in

1904. Each assembly is to elect 7 delegates, unless by agreement
a smaller number be fixed, and alternates; which delegates must be

persons who have been engaged in the trade in question for at least

twelve (formerly eighteen, under the act of 1900) months within the

Canton.

The delegates so chosen are to meet in conference " with as little

delay as possible," as a clause of the 1904 act orders. They shall

decide questions by a three-fourths vote of all the delegates, such

decisions to be signed by those voting for them and embodied in a

report, of which each party's delegates shall have a copy, and one copy
each shall be filed with the industrial court and the department of

commerce and industry.

Wage scales and conditions of employment thus determined are to

remain in force for a stipulated period not to exceed five years, and

are to continue in force from year to year thereafter until one party
or the other withdraws from the agreement, in which case notice of

withdrawal must be given at least one year in adA^ance, as a rule.

The delegates may, however, by mutual consent make the duration

of the agreement and the notice required less than a year, but in any

case, until a new agreement is made, the old one shall remain in force.

When a conference as above described does not result in an agree-

ment, upon written request by either party the council of"state shall

appoint one or more of its own members as conciliators, who shall

summon a meeting of the employers' and workmen's delegates and

endeavor to bring them to the required agreement of three-fourths

of their number. If these conciliators fail in their efforts they shall

report the failure to the central committee (*) of the industrial court.

In addition to this duty of acting as conciliator upon appeal of par-
ties whose delegates have failed to reach an agreement, the cQuncil

of state is given power, whenever a dispute arises in any trade, to

initiate conciliation proceedings itself, and in such cases it shall call

upon the parties to name delegates in the same manner as above

described for cases in which the parties initiate proceedings. If in

Cf. supra, p. 449.
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such a case of dispute either party refuses or is unable to choose

the proper delegates, the council of state shall report failure of

conciliation to the central committee of the industrial court in the

same way as for failure upon appeal from the parties. Under the

original act of 1900 this power,to initiate conciliation proceedings
with the council of state was limited to disputes involving unorgan-
ized workers, but the clause containing this restriction was dropped
in 1904.

Upon the receipt of a report of failure of conciliation the central

committee of the industrial court is within six days to summon the

parties' delegates for arbitration, and if either party still refuses,

or is unable, to appoint delegates the central committee shall name
them. In case any members of the central committee belong to the

trade affected by the difference, the committee is to replace them for

the hearing with other members of the court from the same group of

industries () as are represented by those displaced. The central com-

mittee and the delegates of the parties together constitute the board

of arbitration. Each member is entitled to the same daily compensa-
tion for service on the board as is allowed members of the industrial

court, and may not absent himself from the arbitration proceedings
without just cause, under pain of a fine of 50 francs ($9.65), to be

imposed by the central committee. Under a clause added to the law

in 1904 the arbitration hearings must be public. Decisions of the

board are to be reached by a majority vote of the members present.

In case they are deciding the terms of employment in a trade for

which no previous agreement exists, their award may not come into

force until at least six months after it is rendered, except by mutual

consent of the parties.

The act provides that the same procedure as above is to be followed

whenever it is necessary to alter an agreement because of the intro-

duction of new methods of production or whenever any dispute arises

of a character likely to involve a general or partial suspension of

work. In the case of a dispute of the last-mentioned character it is

provided by a new clause in the act of 1904 that the central committee

of the industrial court may declare itself incompetent to decide the

issues and simply make a report as to whether conciliation has suc-

ceeded or failed.

The law forbids the declaration of "
any general suspension of

work," by employers or work people that is, a strike or lockout

for the purpose of modifying a schedule arranged under the law or a

decision rendered under it in settlement of a dispute, and makes any

public appeal to a partial or general suspension of work during con-

ciliation or arbitration proceedings or before an effort for such con-

oCf. supra, p. 449.
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ciliation or arbitration has been made, whether in case of amicable

negotiation of general agreements or in case of disputes, punishable
with police penalties or such other penalties as may be applicable

under the general penal code or other laws, and it is expressly

declared that editors or publishers are liable to these penalties. The

changes made by the act of 1904 in regard to the prohibition of strike

and lockout and the punishment of incitement thereto are of interest.

Thus, the law of 1900 specified as forbidden only suspension of work
for the purpose of modifying an existing schedule under the law,

while the later statute specifies also suspension which contravenes any
decision rendered in case of a dispute. Again, the earlier act pre-

scribed penalties only for appeals for suspension of work "
in viola-

tion of an existing schedule or in contravention of the provisions of

this law," whereas under the 1904 law the penalties are applicable
in practically any case of public appeal for suspension of work which

occurs before an effort at settlement, whether of general schedule or

dispute, shall have been made in the manner prescribed by the

law, or which occurs after such a settlement has been made. Finally,
the act of 1900 declared the penalties for every appeal for suspension
of work, while the law of 1904 specifies them only for every public

appeal, the law itself italicizing the word.

Four general features of this Geneva system are especially note-

worthy. In the first place, its aim is prevention as well as cure of

disputes ;
that is, it does not propose simply a mode of settlement for

industrial disputes as they may arise, but seeks primarily to prevent
their occurrence by means of regular periodic joint agreements be-

tween employers and workmen. In the second place, the law recog-
nizes the principle of collective bargaining and aims to utilize the

advantages to be derived from trade organization in the negotiation
of the terms of employment. Thirdly, while the making of agree-
ments by the method prescribed is entirely voluntary for the parties,

it is possible, in the case of disputes, for the Government itself to

initiate the procedure and require that it be carried out. But, in the

fourth place, though the application of the law and an arbitration

decision might thus be practically compelled, there is nothing to

compel the acceptance of the decision when made, since no penalty
whatever is specified for its nonobservance. There is a general pro-
hibition of strike or lockout in contravention of such a decision, but

no penalty is specified in connection therewith. The only penalty

provided is for
"
public appeal

"
(appel public] to such strike or

lockout, and though this rather notable but somewhat indefinite pro-
vision suggests some degree of compulsion in connection with deci-

sions, it is still far from making the Geneva statute a compulsory
arbitration law.
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Reports published by the Geneva department of commerce and

industry (
a
) show the following facts concerning the operation of the

above-described Geneva statutes.

Down to 1905 neither law had been applied for the settlement of a

strike or lockout, but there were seven cases of their application in

other differences. Up to the 15th of October, 1903, the law of Feb-

ruary 10, 1900, was invoked six times for the establishment of work-

ing schedules, namely, once in 1900, once in 1901, thrice iii 1902,

and once in 1903. In all of these intervention by the council of state

occurred at the request of one of the parties, the application coming
once from an employers' association and in the other cases from work-

ers and, save in one, from workers' unions.

The full procedure laid down in the law for both conciliation and

arbitration was carried out in all six cases. That is, in each instance

the council of state designated one of its members as conciliator, who
endeavored to bring the parties' representatives to an agreement, but

without success. Thereupon the case went to the central committee of

the industrial court for arbitration and a final decision was rendered,

signed in each case by the representatives of the parties and the

officers of the central committee. These decisions were put in the

usual form of working schedules. In one the terms of employment
were fixed for one year, in one for three years, in two for four, and

in two for five years unless altered in accordance^ with the law's

provisions.

The reports at hand do not indicate how many employers' or

workers' unions had submitted their statutes to the council of state

for approval, as provided in the arbitration law. But during the

year 1904 there were 8 such 2 employers' associations and 6 workers'

unions all of whose rules, with modifications in some cases, were

duly approved.

Only one case of the law's application in industrial differences is

reported for 1904. In this, request for intervention came to the

council of state from the workers. A member of the council was

duly appointed as conciliator, and his efforts resulted in the unan-

imous adoption by the parties of terms formulated by the president
of the department of commerce and industry. This case is notable as

the first in which a settlement under the law was reached by con-

ciliation.

ITALY.

LAW OF JUNE 15, 1893.

The only provision made by law for the settlement of strikes in

Italy is in connection with the statute governing industrial courts

a Applications de la Loi du 10 F6vrier, 1900, published in 1903, and general

report of the department for 1904, pp. 242-245.
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bearing date of June 15, 1893. (
a
)

The general system closely resem-

bles the French councils of prudhommes,(
b
)
which have served as

models for nearly all similar institutions in Europe. The courts are

established by royal decree for a given district, and are composed of

equal numbers of representatives elected by employers and workmen,

respectively, with a president appointed by the Government. There

are two divisions in each court the one a board of conciliation and the

other a court of arbitration the. principle of equal representation of

the two industrial classes being preserved in both. The board of

conciliation is ordinarily composed of the president and two members,
and the court of arbitration of the president and four members,
but in especially serious cases the president may designate two addi-

tional members to act on the board of conciliation.

The procedure in case of individual disputes includes, first, an

effort by the conciliation board to bring about a voluntary agreement
between the parties personally appearing for that purpose, but if

this fails the case goes to the arbitration court where a compulsory
decision is rendered. There is no special section of the law devoted

to collective disputes. They are brought definitely under the juris-

diction of the courts, however, by the inclusion, in the list of subjects

of which the board of conciliation may take cognizance, of questions

concerning future wages and hours of work. But such questions are

expressly excluded from the jurisdiction of the arbitration court,

except as the parties may agree to refer them to that body. Arbitra-

tion, therefore, as well as conciliation is voluntary in such cases.

SETTLEMENT OF DISPUTES UNDER THE LAW. .

Up to 1897 no court had acted in a collective dispute. For 1897,

J 898, and 1899 the record was as follows :

TOTAL STRIKES AND NUMBER OF INTERVENTIONS BY INDUSTRIAL COURTS,
ITALY, 1897 TO 1899.

[Compiled from an account of the Italian courts by Prof. C. F. Ferraris, in Das Gewer-
begericht, August, 1901, Verhandlungs Beilage, p. 330. The figures for number of strikes
are from the annual report on strikes for 1899 by the minister of agriculture, industry,
and commerce, as summarized in Sociale Rundschau, Vol. II, part 2, p. 343.]

Year.
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arbitration decisions were rendered. In the one case of failure a

decision was given but the workmen refused to abide by it and con-

tinued on strike. In the strikes settled by the parties, agreements
were reached while the issues were before the court for decision.

The quarterly returns of the work of the Italian industrial courts

given in the Bollettino dell' Ufficio del Lavoro (first published in 1904) ,

show the records of the courts as to intervention in collective disputes
for the year 1904. In each quarter, from 32 to 42 courts (32 in the

first quarter, 35 in the second, 42 in the third, and 37 in the fourth)
sent in reports of their work, out of some 60 in existence (59 in the

third quarter and 63 in the fourth). All, however, reported no

cases of intervention in collective disputes, save one in the fourth

quarter, which attempted to settle a strike by conciliation, but with-

out success. Monthly statistics of industrial disputes published by
the bulletin show a total of 377 strikes which occurred in the King-
dom during the same year. This record for 1904 would indicate,

therefore, that the activity of the courts in connection with collective

industrial disputes has not increased, and apparently has decreased

since 1899. Certainly very meager results have been achieved under

the provision of the Italian law for intervention in such cases.

DENMAEK.

ACT OF APRIL 3, 1900.

Denmark has not provided by law any procedure for settling

industrial disputes, but an act of April 3, 1900, (
a
) conferring certain

powers upon private courts of arbitration deserves a brief notice.

In the agreement between the- employers' association and the trade

unions, which terminated the lockout in the building trades of Den-

mark in 1899, a special provision was inserted whereby all questions
as to infringement of the agreement were to be settled by the court

of appeals of Copenhagen. But the decision of such questions was

to lie with that court only

until such time as there shall be established by law a permanent arbi-

tration court (invested with the same authority as the ordinary courts

of the country for deciding upon evidence causes brought before it),

with power to determine finally matters of dispute between the

employers and workmen represented by their respective central

organizations.
This arbitration court shall consist of 7 members, of whom each of

the parties will elect 3, who are not members of the committee of the

organization in question ; the chairman shall be elected by these 6, and
must be one of the jurists of the country.

a Published in French in the Bulletin de 1'Office du Travail (France), Vol. VII

(1900), p. 725, and in the Annuaire de Legislation du Travail, 1900, p. 427.
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As soon as this arbitration court has been established, it will take
the place of the court of appeals in all matters concerning the above

agreement. (
a
)

The Danish Government did not see fit to set up the court contem-

plated in the above passage from the agreement, preferring to leave

its establishment to the parties who founded such a court January
27, 1900. To this court, however, the Government lent its sanction

and aid through the passage by the Folkething of a law bearing date

of April 3, 1900, which was proposed by the minister of the interior.

The act, which is drawn in general terms, provides that power to

summon witnesses may be conferred by royal decree upon any arbi-

tration tribunal charged with settling questions concerning the ful-

fillment of agreements made between a general association of employ-
ers and a general organization of workingmen. In order to receive

this power, however, it is required that the arbitration tribunal shall

be located in Copenhagen, and that its president shall possess all the

qualifications required by law of a permanent judge of an ordinary

court, and before the president can act he must receive from the min-

ister of justice a certificate that he possesses these qualifications.

The rules as to the admission of witnesses and the obligation to tes-

tify are to be, in general, the ordinary rules in civil cases. The power
conferred by the royal decree may be withdrawn whenever the organ-
izations or the tribunal established by them undergo any essential

modifications, or when the president of the tribunal no longer pos-'

sesses the above-mentioned qualifications, or when the power con-

ferred has given rise to abuses. The associations are required to

give immediate notice to the minister of justice of any change in the

terms of their agreement.

SETTLEMENT OF DISPUTES BY THE ARBITRATION COURT.

The following facts as to results in practice under this Danish
court of arbitration are taken from an account published in the

British Labor Gazette. (
6
)

The law conferring power to summon
witnesses was drawn in general terms, but contained such conditions

as practically to limit it to the court already referred to, which grew
out of the great lockout of 1899, and which was established jointly by
the General Danish Employers' Association and the Danish Trade

Union Federation. Certainly up to the end of 1903, at least, no other

court of arbitration had acquired the power provided for by the law.

The jurisdiction of the one court, which was particularly contem-

<*The agreement in full may be seen in the Bulletin of the New York State

Bureau of Labor Statistics, Vol. I, p. 198.

& February, 1904, p. 38. The account is based on information compiled in the

labor department of the British Board of Trade or on notes furnished by the

British vice-consul at Copenhagen.
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plated by the act, however, is very wide, as indicated by the fact that

most of the local organizations of employers or work people of the

Kingdom have become affiliated with one or the other of the two gen-
eral organizations which set up the court. Thus, out of a total of 1,213
trade unions, with 88,098 members, in Denmark in 1903, no less than
989 unions with 64,621 members were affiliated with the Trade
Union Federation. (

a
)

Up to the close of the year 1903 the court of arbitration had ren-

dered 7 awards, 4 in 1900 and 1 each in 1901, 1902, and 1903. In 5

cases the employers were the plaintiffs, in 1 the trade unions, while

in 1 case each party lodged a complaint against the other. The sub-

ject in dispute was in 4 cases strikes which had been illegally declared,
in 1 case the refusal of the men to work with nonunionists, in 1 an

illegal lockout, while in the remaining case dock laborers had struck

in sympathy with firemen who were on strike and the employers had
declared a lockout against all of the dock laborers. Four decisions

were in favor of the employers, 2 in favor of the unions, while in the

seventh case, in which both parties had complained, both complaints
were declared to be without cause.

NEW ZEALAND.

LAW OF AUGUST 31, 1894, AND AMENDMENTS.

New Zealand holds the distinction of having first put compulsory
arbitration to the full test of practical application. This she did in

her first law dealing with the peaceable settlement of industrial dis-

putes, the Industrial Conciliation and Arbitration Act, 1894, bearing
date of August 31 of that year. This act, in both its framing and its

passage through Parliament, was almost entirely the work of one

man, Mr. W. P. Reeves, the then minister of labor for the colony.
The measure was first introduced by him in 1892 and was the outcome
of a study of the problems brought forcibly to view by the great
maritime strike of 1890, which devastated New Zealand as well as

the Australian colonies.

Before it became law in 1894 the bill twice passed the lower house

of Parliament, only to be so amended by the upper chamber as to

eliminate all compulsion and the arbitration court, and stood the test

of a general election as part of the policy of the administration

supporting it.

The debates upon the measure in Parliament turned almost entirely

upon the question of compulsion, the policy of the opposition being
to accept the voluntary features of the law, but to reject compulsion.

o Cf . the German Reichs-Arbeitsblatt, September, 1904, p. 501.
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This, however, was precisely the point which the author regarded as

most vital and upon which he refused to make any concession, so

that the law finally passed was essentially the same as the bill first

introduced. Parliament passed it not so much through conviction

that it would succeed as out of willingness to give the system a trial.

The author frankly admitted that the law would be an experiment

pure and simple, but maintained that it was well worth trying and

urged Parliament to enact it and then, if it proved a failure, they
could repeal it.

"
Very much in that temper," states the author,

" Parliament allowed it to become a law."(
a
)

According to Mr. Reeves at no time during the contest for its pas-

sage did the measure " arouse the least enthusiasm or attract very
much public attention." (

b
) The general public took no particular

interest in it. Of the two industrial classes most directly concerned

in such a law the employers opposed it throughout. The trade

unions, however, took up the measure and gave it their support

unwaveringly. This support of the work people seems to have been

born of their hope of securing by legislative reforms what the crush-

ing defeat suffered by organized labor in the maritime strike had left

them powerless to gain by their own strength.
The original law of 1894 was amended by acts of October 18, 1895,

October 17, 1896, and November 5, 1898. In 1900 all earlier laws

were replaced by a consolidating statute, the Industrial Conciliation

Jand Arbitration Act, 1900, approved October 27, which further

amended the system, and this law has been amended by acts of Novem-
ber 7, 1901, September 4, 1903, September 24, 1903, November 20,

1903, and November 8, 1904. In the following summary the essen-

tial features of the system as it is at present are set forth, with notice

of such important changes as have been made since the original law
of 1894.

It may be noted in passing that numerous sections of the New Zea-

land law closely resemble similar provisions in the South Australian

act of 1894 and in the New South Wales law of 1892, being in many
ases the same, verbatim. The more important features which thus

appear to have been borrowed from those statutes are provisions for

the registration of unions and industrial agreements such as are found
in the South Australian law and provisions for industrial districts

and clerks of awards such as are found in the New South Wales law.

But, passing by any comparison with those two colonies as to details,

the prime features of the New Zealand system may be grouped under
the following heads :

National Review, vol. 30, p. 366. & Ibid., p. 365.
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ADMINISTRA TION.

The general administration of the act is in the hands of the minister

of labor. The machinery for conciliation and arbitration consists

of local boards of conciliation and one general court of arbitra-

tion. The colony is divided by the governor into " industrial dis-

tricts," for each of which he appoints a clerk of awards. In each

district is a board of conciliation composed of three or five members.

The chairman is chosen by the other members, one-half of whom are

employers elected by the employers' associations in the district which

have registered under the act, and one-half employees elected by the

registered trade unions in the district, unregistered organizations

having no voice in the matter whatever. The elections of members
are under the direct supervision of the clerk of awards, and detailed

directions therefor are prescribed in the act. The chairman must be
" some impartial person." The term of office of both members and

chairman is three years. In case the registered organizations neglect

or refuse to elect members or the members fail to elect a chairman,
such members or chairman may be appointed by the governor. The

jurisdiction of these permanent boards in any district is not exclu-

sive, as special boards may be appointed for special cases. Until

1901 such boards were to be appointed whenever all parties to a dis-

pute applied therefor. But the amendment of that year requires

their appointment upon the application of either party alone. A
special board, when constituted and chosen in the same manner as

a regular district board, possesses all the powers of the latter, but its

term of office expires with the settlement of the dispute for which it

was created.

The court of arbitration for the whole colony consists of three

members appointed by the governor one from nominations made by
the registered trade unions in the colony, each union presenting one

nominee; one from similar nominations made by the registered em-

ployers' associations; while the third, who is president of the court,

is chosen directly by the governor from the judges of the supreme
eourt of the colony. In case employers or workers fail to make
nominations within a month after request therefor, or if .persons duly
nominated decline to act, the governor shall appoint members directly.

Amendments of the law made in 1903 provide for the appoint-
ment of "

acting," or alternate, members in addition to the regular

members, by requiring that each industrial union shall nominate

twro persons, and from such nominations made by the employers'

and workers' unions, respectively, the governor shall appoint two

persons, one as
" member " and the other as "

acting member." No

provision is made for an alternate president. An acting member,

representing employers or workers, as the case may be, takes the
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place of the regular member for the same class whenever the latter,

by reason of illness or otherwise, is unable to attend a sitting on the

date fixed therefor and it appears that he will continue to be unable

to attend for seven days thereafter. The acting member is sum-

moned to duty by the president, when the latter is informed by the

clerk of the regular member's inability to attend as above, and his

duties cease when the regular member notifies the clerk of his ability
to resume his duties, provided that if the acting member be at the time

employed on the hearing of a case he shall continue as member until

such hearing is completed. The amendment of 1904 extended the

functions of acting members by providing that they shall act in place
of the regular member for any case in which the latter is a party to

the dispute or proceedings, and if in such a case there is no duly

appointed acting member who can attend and act, then the governor

may, on the recommendation of the president, appoint a fit person
to act for that case in place of the regular member.

The term of members of the court is three years. Its officers are

appointed by the governor. The compensation of members of boards

and of the court and of the chairmen of boards consists of fees for

time while sitting and traveling expenses. The president of the court,

being salaried as supreme court judge, is allowed traveling expenses

only, under the act.

PROCEDURE.

To refer a dispute for settlement under the act, application by
either party to the clerk of awards is all that is necessary. Prior to

the amendment of 1901 disputes ordinarily were required to go first

to procedure before a board of conciliation, the only exceptions to this

being cases where the parties had made an agreement to go direct to

the court of arbitration or where the dispute was in a district in

which no board had been established, in which cases it could be re-

ferred to the court. Now, however, a party to any dispute is able to

carry it either to a conciliation board or to the arbitration court direct,

as the 1901 amendment provides that at any time after reference to

a board has occurred and before the hearing has begun either party

may require that the case be transferred to the court of arbitration.

As will be seen later, this change was made because in practice it was

found that a majority of the cases went up to the court of arbitration

in spite of proceedings before boards.

Once a dispute has been referred to a board or the court, pending
the final settlement, anything by the parties in the nature of a strike

or lockout or the discontinuance of the relation of employer and em-

ployed on account of the dispute is unlawful. The amendment of

1901 adds that the dismissal of any worker or discontinuance of work

by a worker shall be deemed to be a misdemeanor under this sec-

50 No. 60 05 M 6
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tion; unless the one charged with the default shall satisfy the court

that the dismissal or discontinuance was not on account of the dis-

pute. Previous to 1900 no penalty was prescribed for infringement
of this prohibition, but the consolidation act of that year makes any
union or any person

"
committing or concerned in committing

" such

default liable to a penalty not exceeding 50 ($243,33), recoverable

in a summary way before the court of arbitration.

Boards of conciliation are to investigate cases referred to them and

make every effort to bring the parties to an amicable settlement. If

they are successful in this, the terms are to be put in the form of an

industrial agreement under the act, which agreement is compulsory
to the extent and in the same manner as awards of the court of arbi-

tration.^). If, however, the parties can not be brought to the execu-

tion of such an agreement, the board is to
" make such recommenda-

tion for the settlement of the dispute, according to the merits and
substantial justice of the case, as the :board thinks fit.".(

&
)

This recom-

mendation is to be filed with the clerk of awards within two months,
as a rule, or at the most three months, of the time when the applica-
tion for a hearing was filed. The decisions of boards are by majority

vote, the chairman, however, having no vote except in case of a tie.

A quorum consists of the chairman and one-half of the members,

including one representative each of employers and work people.

At any time before a board's recommendation is filed any of the

parties may by memorandum agree to accept it, whereupon the recom-

mendation as soon as filed operates as a compulsory industrial agree-
ment. At any time within a month after it is filed if any of the

parties are willing to accept the same in whole or with modification,

they may file an industrial agreement or memorandum of settlement

to that effect, either of which carries full compulsion with it. Finally,
at any time within the month the way is also open to any party, by
application to the clerk of awards, to refer the case to the court of

arbitration for settlement, but if no such application for reference to

the court is made at the end of the month the board's recommendation

operates as an industrial agreement with full compulsion. It will

be seen thus that even settlements by conciliation before the boards

must result in terms which^are compulsory. This necessary resMlt

was made a part of the system by the consolidation act of 1900.

Before that settlements by conciliation could be put into either volun-

tary or compulsory agreements at the option of the parties, and a

board's recommendation was never binding of itself, though the

parties could, of course, incorporate it in an industrial agreement if

they chose.

Such compulsory agreements under the law may be made at any time by
direct negotiation of employers and employees.

Act of 1900, sec. 53 (7).
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When cases are taken to the court of arbitration, not less than three

days' notice of hearing must be given to the parties, and within one

month, as a rule, of the beginning of the hearing the court's final

award must be made, which is then to be filed with the clerk of

awards of the district wherein the case arose. A majority vote of the

court is sufficient for an award. If one member fails to attend with-

out good cause shown, the other member and the president are compe-
tent to act as a full court, the president's decision being final in case

of a division of opinion. No award, or the proceedings of the court

in making it, can be "
challenged, appealed against, reviewed, quashed,

or called in question by any court of judicature on any account what-

ever." (
a
)

Both the boards of conciliation and the court of arbitration are

given full powers to compel the presence and testimony of witnesses

and parties, and to enter and inspect premises and interrogate any

persons therein. The court has power also to compel the production

of books and papers, and may even allow their inspection by parties,

but no information so gained may be made public. In cases involv-

ing technical questions each party may nominate an expert to sit as a

member of a board or of the court. Parties may appear before either

body in person or by representatives, though neither party may be

heard by counsel except with the -consent of the other. The failure

of either party to attend except for good cause shown is, however, no

hindrance to the proceedings. Hearings of board or court are to be

public as a rule, but may be private if either body so decides.

A few fees, incidental to proceedings under the act, are required of

parties, the law leaving their size to be fixed by the governor of the

colony. The court of arbitration may in its award apportion the

costs of proceedings before it between the parties or direct one to pay
costs to the other, such costs not to include any counsel fees. The

general expenses of administering the law are met by annual appro-

priations of Parliament.

ENFORCEMENT OF AWARDS AND AGREEMENTS.

As indicated above, proceedings under the New Zealand system

to-day must end either in an industrial agreement or an award, both

equalty compulsory. Before the consolidation act of 1900 agreements

or awrards were to remain in force simply for the period specified in

them, which should not exceed three years for agreements and two

years for awards. (
&
)

But the law of 1900 enacts that both agree-

ments and awards shall continue in full force, notwithstanding the

a Act of 1900, sec. 90.

& The act of 1900 makes the term which may be specified in an award three

years, the same as for agreements.
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expiration of the period specified in them, until, in case of the former,
a new agreement or an award, in case of the latter, a new award has

been made.

Agreements are enforced in precisely the same manner as awards.

Whenever a breach of an award is committed by any party to the

award, the registrar of industrial unions or the factory inspector in

the district affected by the award may apply to the court of arbitra-

tion for its enforcement. Since the first law of 1894- three important

changes have been made in this matter. Originally it depended upon
the parties alone to move for enforcement. In 1900 power to initiate

proceedings therefor was given also to the registrar. In 1901 it wTas

further provided that factory inspectors
"
might

"
institute proceed-

ings for the enforcement of agreements, awards, or orders of the

court. Finally, in 1903 (by the amendment of November 20), every

factory inspector and every mining inspector in the colony was made
an u

inspector of awards " under the arbitration law and "
charged

with the duty of seeing that the provisions of any industrial agree-
ment or award or order of the court are duly observed," and for

this duty were given the power to require employers and employees
to produce for their examination wages and overtime books and the

same power to enter and examine premises and make inquiry of per-
sons therein as inspectors of factories have under the factories act.

Upon application for enforcement the court may dismiss the case

or may impose such fine, not exceeding 500 ($2,433.25), upon the

offending party as it deems just. A certificate by the court specify ing-

such fine may be filed in any civil court of competent jurisdiction, and
shall thereupon operate as a final judgment of such court. In the

execution of such a judgment the property of a party may be seized,

and if that of a union is insufficient its members are individually
liable for the difference up to but not exceeding 10 ($48.67)

apiece. Before 1898 the determination of infringements and impo-
sition of fines was riot in the hands of the arbitration court, but was

delegated to certain of the regular civil courts of the colony. By the

amendment of that year, however, the court of arbitration, which has

always been the sole authority in the making of awards, became the

sole authority also for their enforcement.

In the November amendment of 1903 are two provisions designed to

prevent the defeat of an award through combined action on the part
of employers or workers, or through the dismissal of employees by
employers. The one of these (sec. 5) provides that

If during the currency of an award any employer, worker, indus-
trial union or association, or any combination of either employers or

workers, has taken proceedings with the intention to defeat any of the

provisions of the award, such employer, worker, union, association, or
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combination, and every member thereof, respectively, shall be deemed
to have committed a breach of the award and shall be liable accord-

ingly.

The other provision (sec. G) specifies that

Every employer who dismisses from his employment any worker

by reason merely of the fact that the worker is a member of an indus-

trial union, or who is conclusively proved to have dismissed such
worker merely because he is entitled to the benefit of an award, order,
or agreement, shall be deemed to have committed a breach of the

award, order, or agreement, and shall be liable accordingly.

JURISDICTION.

The law enumerates the matters which may be the subject of

disputes under it, but suffice it to say that no subject of industrial

disputes outside of indictable offenses is beyond the law's jurisdic-

tion. In 1900 an attempt was made to overthrow the arbitration

court's authority to deal with the question of preference to unionists

over nonunionists in employment. (
a
) The employers in a case made

application to the supreme court of the colony to prevent the arbitra-

tion court from awarding preference in employment to the unions

involved, on the ground that that question was beyond the jurisdiction

of the arbitration court. The supreme court decided against the

employers, who then carried the matter to the court of appeals, only
to find the authority of the arbitration court again sustained. In the

chief justice's opinion it was declared that "
every kind of possible

dispute that can arise between an employer and his workmen " was

within the scope of the law.(
b
) Concerning the particular subject

involved in this appeal, Parliament left no further room for question

by mentioning it specifically in the consolidation act as under the

jurisdiction of the law.

All industries are under the law. Previous to 1900, however, just

what the term "
industry

" included was not clear. In 1899 and 1900 the

arbitration court decided that a grocers' assistants' union and a -tram

drivers' union could not bring cases before it on the ground that the

sale and distribution of merchandise and the transportation of pas-

sengers were not industries within the meaning of the law.(
c
)

This

decision, which turned entirely upon the definition of the word
"
industry," was criticised at the time, however, as being too narrow,

and the act of 1900, together with the amendment of 1901, swept

Cf. Report of the New Zealand Department of Labor, 1900, p. iii.

Awards, Recommendations, Agreements, etc., made under the Industrial

Conciliation and Arbitration Act, published by the New Zealand Department of

Labor, Vol. I, p. 305.

c Awards, etc., Vol. I, pp. 275, 279.
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away this restriction and put the broadest possible interpretation

upon the term by specifying as included under it
"
any business,

trade, manufacture, undertaking, calling, or employment in which

workers are employed," and defining
" workers "

as
"
any person of

any age or either sex employed by any employer to do any skilled or

unskilled manual or clerical work for hire or reward." (
a
)

All government departments are specially exempted from the law,

except that the government railways are under the jurisdiction of the

court of arbitration in the same manner as private industries, but not

within the jurisdiction of boards of conciliation. (
&
)

The law's jurisdiction extends not only to disputes within any

given industry touching the conditions therein, but covers also dis-

putes between employers and work people in " related industries."

Industries are "
related," according to the terms of the act, when they

are " so connected that industrial matters relating to the one may
affect the other. .Thus, bricklaying, masonry, carpentering, and

painting are related industries, being all branches of the building

trade, or being so connected as that the conditions of employment or

other industrial matters relating to one of them may affect the

others."
(
c
) The governor of the colony may from time to time de-

dare industries to be thus related, or in the case of any particular

dispute the court of arbitration has power to declare industries re-

lated. The inclusion of this class of disputes under the law is an

extension of jurisdiction made by the act of 1900. Its effect is to

enable employers or work people in one industry to demand of those

in other industries such conditions as shall not injure the conditions

secured in their owrn trade, and the statute expressly stipulates that

even though such a dispute were between a labor organization and

employers none of whose employees were members of the union it

would be within the law's jurisdiction.

One limitation upon its jurisdiction is fundamental to the New
Zealand system, namely, its restriction to disputes involving labor

organizations registered under the arbitration law. Organization of

labor is, in fact, the foundation of the system. The title of the

original law of 1894 was "An act to encourage the formation of

industrial unions and associations, and to facilitate the settlement of'

industrial disputes by conciliation and arbitration," and though the

first half of that title was dropped by the amendment of 1898, the

statute now, as formerly, begins with provisions for the registration

o Act of 1900, sec. 2.

6 The original act of 1894 included goyernmnet railways, as now, but a change
in their administration from commissioners to a minister took them out from

under the law until the consolidation act of 1900 expressly included them again

under the new form of administration.

c Act of 1900, sec, 23 (2).
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of unions. These follow closely, as before indicated, similar pro-
visions in the South Australian arbitration law,(

a
)
and their purpose

is the same, namely, to enable unions to put themselves under the

jurisdiction of the law and to make them responsible bodies for the

purposes of compulsory agreements and awards. Registration is

absolutely voluntary, but a registered union becomes, for the pur-

poses of the arbitration act,
" a body corporate by the registered

name, having perpetual succession and a common seal until the regis-

tration is canceled." (
6
)

It may hold real estate, sue and be sued,

and its officers may sue any member for fines and dues.

The above statement that the law applies only to disputes in which

unions registered under it are concerned, is true now and has been

eince the act of 1900. Before that the law covered also disputes

involving any union registered under the Trade-Union Act of 1878.

Registration under this latter act, which is entirely voluntary, simply
enables unions to hold real estate and makes the trustees of a union's

funds responsible therefor to the organization, and, so far from

increasing a union's responsibility, expressly exempts it from any

legal liability under agreements and exempts its members from any

liability for dues. As will be seen below, in connection with the sub-

ject of extension of awards, the New Zealand system does at present

involve, under certain conditions, the enforcement of awards upon
unions registered only under the Trade-Union Act of 1878 and not

under the arbitration act. But since 1900 only the unions registered

under the latter law may bring disputes before the boards or court,

and it has ahvays been true that only such may have a voice in naming
the members of such boards or court. While the privileges of the

system, so to speak,- are thus limited to those work people who are

organized and who register their unions under it, it is made easy for

the unorganized to secure those privileges since any 7 of them may
form a union and register under the law.(

c
)

The same provisions for organization and registration apply to

employers as well as work people, any two persons, (
d
)
even a single

firm with two members, being sufficient to register under the act as an

employers' union. The fact of registration, however, makes no differ-

ence whatever as to the jurisdiction of the law over employers, the

unregistered being just as free to refer disputes for settlement and as

fl Cf., pp. 530, 537. The only important variation from the South Australian

provisions lies in the omission of fines, summarily recoverable before magis-

trates, for the infraction of a union's rules by its members.

Act of 1900, sec. 7 (1).

c The law of 1894 made the number 7, which was changed to 5 by the amend-

ment of 1895 but restored to 7 again by the act of 1900.

^ The number was originally 7, but was reduced to 5 in 1895 and finally to 2 in

the act of 1900.
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subject to awards as the registered. The one difference in the status

of the two under the law lies in the fact that only registered employ-
ers may vote for members of the boards and court.

EXTENSION OF AWARDS.

The parties to proceedings before the court of arbitration and those

who are subject to its awards are not necessarily the same under the

present law. Originally awards were compulsory simply upon such

of the parties to proceedings as were named in it. But a most impor-
tant extension was given to the jurisdiction of awards by the consolida-

tion act of 1900 and the amendments of 1901 and November 20, 1903.

The law of 1900 provided in the first place that awards "
by force of

this act shall be binding upon every registered union and every

employer who, not being original party thereto, is at any time while

the award is in force connected with or engaged in the industry to

which the award applies within the industrial district to which the

award relates." (
a
) Taken by itself, the language of this provision

would seem to have but one possible meaning, namely, that an award

always covers throughout its term the entire industry and industrial

district in which it is rendered, no matter how many of those in the

industry or district may have been parties to the proceeding before

the court. But the secretary for labor, in his 1904 report, (
6
)

states

that opinions concerning this provision, even legal opinions, are decid-

edly at variance.
" Some read this section," says the secretary,

"
as

implying that only those employers cited in the award are under its

provisions, holding that it is unfair to bind a person who has not

received notice that he was pecuniarily interested in the case. Others

hold that the section binds all employers in the district, whether

cited or not, whether original parties or not, and that the unfairness

lies on those who would bind certain employers and leave others free

to pay what wages, etc., they choose."

The secretary stated also that there had even been cross-rulings in

the court of arbitration on the subject, but a decision given by the

court on May 27, 1904, (
c
) puts beyond question the later attitude of

the court on the question, and shows that its position, which, so far

as actual practice is concerned, is, of course, controlling, considerably
modifies the apparent meaning above noted. The court holds that

under the provision quoted an awTard does bind automatically any

employer who, after the award has come into existence, enters upon
business in the industry to which the award relates, but that in respect

of those already engaged in the industry before the reference, an

Act of 1900, sec. 86 (3).
* Report of the New Zealand Department of Labor, 1904, p. v.

c Awards, etc., V, p. 190.
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award applies only to such as were cited as parties to the proceedings.

Because of the importance of the question involved, the grounds for

this decision of the court are worth noting. These were not found in

the provision itself the court conceding
"
that, looked at singly, it

is widely enough worded to include in terms persons already engaged
in the industry "-but in general considerations of justice and of the

general scheme of. the arbitration law. " If this subsection," said

the court,
"

is to be read as binding a person who was not made a

party to the proceedings, its operation is manifestly unfair and con-

trary to all our ideas of the proper mode of forming binding judg-

ments. It is the first and most important rule insisted upon by all

courts of justice that all persons who are to be bound by a judgment
shall have an opportunity of being heard before it is pronounced."

Examining the statute, therefore, to discover whether such a pal-

pably unfair provision must nevertheless be accepted, the court found

on the contrary that all the necessary proceedings down to the actual

rendering of an award are binding solely on the parties cited, and

are "
substantially the same as those to obtain a judgment of any

court acting in personam ;

" that the award " when formed has the

nature and characteristic of a judgment between the parties, resem-

bling in this respect other classes of statutory awards with which our

law is familiar
;

" and throughout the rest of the act
"
nothing is

found to lead to a suggestion that an award is either in the nature of

a judgment in rem binding all persons, whether parties or not, or of

a law binding a particular industry and the parties engaged in it

without naming them." Therefore, since the legislature could have

made its meaning perfectly clear by a few words, if it had intended

that parties should be bound without being named, it must be con-

cluded that it purposely abstained from using these words. The court

held that the position of the employer coming into a district to start

business was quite different, declaring that
" the language of the

section aptly and without unfairness "
applied to him, since

"
it

is no hardship to enact that any person who enters into business shall

be charged with the duty of ascertaining what awards are in existence

affecting that business just as he finds himself obliged to inquire as

to all acts of Parliament and all other incidents affecting it,"

Interpreted in the light of this decision, the above-quoted provision

for extension of awards to all the employers in the given district

means that the court may, if it sees fit, cite all the employers of a

district in a given industry as parties to any proceeding for an award

in that industry.
In the second place, as to extension of awards, since, the act of 1900

awards are to some extent binding upon unorganized working people

through a provision that awards "
by force of this act [act of 1900,
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sec. 87, subsec. 3] shall also extend to and bind every worker who, not

being a member of any individual union 011 which the award is bind-

ing, is at any time whilst it is in force employed by any employer
on whom the award is binding," and any breach of an award by such

a worker is punishable by a fine not exceeding 10 ($48.67) in the

same manner as though he were a party to the award.

Finally, in the third place, under the consolidation act of 1900 and
the amendment of November 20, 1903, awards may be extended so as

to cover the whole of an industry throughout the colony. Such ex-

tension may be made only when an award "
relates to a trade or

manufacture the products of which enter into competition in any
market with those manufactured in the industrial district where the

award is in force."
(
a
) The law of 1900 specified in addition, as

necessary condition for .such extension, that a majority of the em-

ployers and of the unions in the industry should be already bound

by the award, but the 1903 amendment swept away this condition,

leaving the court free to extend an' award beyond an industrial

district at its own discretion. Application may be made to the

court to extend an award by any party bound thereby. Thirty days'
notice of such application shall be given to all other parties who will

be affected by the extension and objection may be made by any of

the latter, which objection shall be heard by the court in the indus-

trial district whence it comes.

In respect to extended awards the act of 1900 observed the general
limitation of the law to labor organizations registered under it and

permitted extension, as above indicated, only to such unions. The
amendment of 1901 carries the matter much further by' putting all

trade unions registered under the Trade-Union Act of 1878 under the

same provisions. So that now an award in a given industry neces-

sarily binds all unions registered under either law which are within

the district, and may be extended to all such within the colony.

This, as well as the above-noted application of awards to unorganized

employees, manifestly involves for the New Zealand system now,
as before 1900, the enforcement of awards upon work people who
have put themselves in no such position of responsibility as is in-

volved in the quasi incorporation of those registered under the

arbitration law. The same thing is also involved in another pro-

vision of the 1901 amendment, which permits trade unions under

the 1878 act to make industrial agreements enforceable under the

arbitration law, which was also true prior to 1900.

Two other additions to the power of the court in fixing the juris-

diction of awards were made in 1901. One of these permits an ex-

ception to the general rule that awards shall apply throughout an

a Amendment of November 20, 1903, sec. 4.
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industrial district by allowing the court to limit an award's operation
to a city, town, or part of a district, but in such case the court may
afterwards, on application from any employer or union registered
under the arbitration act within the district, extend the award to any
person, employer, or registered union in the district. The other addi-

tion provides that where workers engaged upon different trades are

employed in the general business of one employer the court may make
an award covering the whole or any part of the business, provided due
notice has been given to all the registered unions engaged in any
branch of it.

DEPENDENCE UPON ATTITUDE OF ORGANIZED LABOR.

This fact has been indicated already, perhaps, but will bear em-

phasis, as it is absolutely essential to a correct idea of what the New
Zealand law attempts to do. There is nothing in the system requiring
the settlement of disputes under it if neither employers nor work peo-

ple so desire. One party at least must be favorably disposed and refer

its disputes to it if it is to be operative at all. But more than this,

the one party which must be favorable is the work people. Employers
are within the law's jurisdiction whether they choose to be or no,

and must, therefore, submit to proceedings under it if the workers so

will. But the work people are subject to the system only as they are

organized and their unions register under it, which is a purely vol-

untary matter for them. Manifestly, therefore, until organized labor

chose to register, the system could never come into operation, how-

ever much employers or the Government might desire its use. But it

is equally true that after labor organizations have once registered and

the system is in operation its continuance in use is also dependent

upon their will, for any union is free to cancel its registration at any
time except during actual proceedings under the law in which it is

concerned. Such cancellation would not, indeed, free it as a body or

its members individually from the binding force of agreements or

awards already made, as the law expressly declares; but it would

free them from the possibility of future awards or proceedings and

would limit the force of those already made to three years or less, as

that part of the law making awards and agreements binding beyond
the term specified in them reads that they shall so continue "

except

where * * * the registration of an industrial union of workers

bound by such award (or agreement) has been canceled." (
a
)

The

New Zealand compulsory arbitration law is absolutely dependent for

its operation, therefore, upon a favorable attitude toward it on the

part of organized labor.

a Act of 1900, sec. 24 (4), and 86 (1) (d).
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OPERATION OF ARBITRATION SYSTEM. ()

The law went into operation slowly. It was in force from January
1, 1895, but it was not till May, 1896, that a dispute was referred for

settlement under it. Meanwhile, however, the colony had been divided

into seven industrial districts, the arbitration court had been ap-

pointed, and conciliation boards formed. In case of the latter it

was necessary in several instances for the governor of the colony to

exercise the power conferred upon him by the act and fill vacancies by
direct appointment, employers having failed to elect their members.

REGISTRATION OF UNIONS.

The table below shows the number of unions registered under the

arbitration law for the alternate years since the law went into

force :

MEMBERSHIP OF EMPLOYERS' AND WORKERS' UNIONS, NEW ZEALAND, 1896
TO 1904.

[Figures for 1896 to 1902 compiled by Dr. Victor S. Clark from returns to Parliament by
the registrar (Bulletin of the United States Bureau of Labor, No. 49, p. T2'26) ; for
1901, Annual Report of Department of Labor, 1904, p. viii.]

Year.
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Labor organizations registered in considerable numbers very soon
after the law went into effect. Sixty-one such unions registered dur-

ing the first nine months under the law, and its author, Mr. W. P.

Reeves, asserted in Parliament that they represented the "
pick and

flower of the labor of the colony." (
a
)

The increase in number of registered labor unions was about the

same from 1898 to 1900 as it was from 1896 to 1898, but represented
a much smaller gain in the total membership of registered unions.

The large gain, both in number and membership of registered trade

unions from 1900 to 1902, was due in part to a rush to register by those

in transportation and mercantile trades as soon as the passage of the

act of 1900 put beyond question the jurisdiction of the law over them.

Taking into account this special reason for growth in registration by
labor organizations from 1900 to 1902, it can not be said that the last

two years, 1902 to 1904, show any weakening of the inclination of

the laboring class to support the system, as indicated by their enroll-

ment of themselves within its jurisdiction by registration, but rather

j'the contrary, if comparison be made with the years prior to 1900.
(
6
)

Employers, in contrast to work people, were slow to actively sup-

port the system by registration. But while only 12 employers' asso-

ciations were registered three years after the law went into force,
> succeeding years have shown a wider tendency of this class to regis-

ter, and the increase in the number of their registered unions was
s greater in the last two than in any preceding two years.

A few local or national federations of unions have been registered
< under the law. Thus, in 1904 there were 17 such, of which 14 repre-

I sented workers and 3 employers. (
c
) Most, if not all, of their con-

stituent unions, however, were registered individually.

The increase in number of registered unions shown in the table

above is net, as there have been some withdrawals from registration.

Dr. Victor S. Clark (
d
) gives figures based on the registrar's returns

Ko Parliament, which show that for 1896 to 1902, 43 unions were

? dropped from the rolls, 26 by voluntary cancellation and 17 by allow-

I ing their registration to lapse.

Just what proportion of the work people and employers in the

colony are now registered under the law it is impossible to say.

. Judge Backhouse, the New South Wales commissioner, who was in
- New Zealand in 1901 to investigate the working of the system, re-

ported that then there was "
still a large number of the workers " and

Lloyd, A Country Without Strikes, p. 32.

*>A somewhat different opinion, expressed in the report of the Victoria coin-

; mission (p. xxi), is erroneous, due to the incorrect figures there used.

c See list of unions registered up to September 30, 1904, in the October, 1904,

Journal of the Department of Labor.
a Bulletin of the United States Bureau of Labor, No. 49, p. 1226.
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"
a very large percentage of employers

" who were outside of any reg-

istered organization. () Doctor Clark, (
l
) notes that the New Zea-

land census of 1901 showed a total of 132,895 employees in industrial,

commercial, and mining pursuits, and that there was less than one-

sixth that many members of registered workers' unions in 1902 if

2,602 government railway employees therein be excluded. The 27,640

members of such unions in 1904, which include many seamen, rail-

way employees, miners, and employees in commercial pursuits, it may
be noted, amounted to less than half the total factory employees alone,

the latter numbering 63,968, according to the Report of the Depart-
ment of Labor for 1904. But whatever the proportion of all work-

ers who have come under the law, from statements by Mr. Reeves,
author of the law, and Mr. Henry D. Lloyd, both writing in

1900, (
c
)

it appears that organized labor in the colony is nearly sill

registered under it and that such of the workers as are outside are

entirely unorganized.
Thus far it has been almost solely the unions of work people who

have referred disputes for settlement under the law. The published

reports do not indicate in how many cases, if at all, employers have

made the references, but any such have certainly been rare.(
d
). As

ahvady indicated in connection with the registration of unions, the

law was early received with favor by work people, while employers
held aloof from it. To this may be added that thus far the law has

operated in a period of prosperity in the colony when the work peo-

ple would naturally be the plaintiffs in disputes, and, as indicated

later on, the results of references have thus far been, as a rule, suffi-

ciently favorable to the workers to encourage them in further use of

the law.

WORK OF CONCILJATION BOARDS.

The following table shows the amount and results of the work done

by the conciliation boards up to the end of June, 1901, or approx-

imately the period (prior to the amendment of 1901) in which the

law required that disputes referred for settlement under the act must

go first to the boards of conciliation. This is practically the record

for five boards only, the other two having had but one case each dur-

ing the six years.

a Report of the New South Wales commission, p. 10.

& Bulletin of the United States Bureau of Labor, No. 49, p. 1226.

c Lloyd, A Country Without Strikes, pp. x, 157.

<* Cf . Reeves and Lloyd in A Country Without Strikes, pp. x, 108. Of twenty
cases described in the Report of the Department of Labor for the year ended

March 31, 1898, with more detail than appears in later reports, in none was the

dispute referred by employers. Judge Backhouse states that he heard of but

one case in which employers appealed to boards or court.
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STATISTICS OF WORK DONE BY CONCILIATION BOARDS, NEW ZEALAND, 1890
TO 1901.

[Compiled from an analysis of the cases as reported in Awards, etc., Vols. I, II.]

Year ended June 30
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arbitration award. This is a far different result from that hoped for

by the author of the law, who expressed the opinion in Parliament,

when the bill for the original act was being debated, that ninety cases

out of one hundred would be settled by the boards. (
a
) Comparing

one year with another, the actual number of cases settled by tlie

boards increased slowly throughout the period covered by the table

above, but the proportion of settlements to total disputes referred

shows no marked increase save that in the last three years it was con-

siderably higher than in 1898, which, however, appears to have been

an exceptional year. The percentage was but slightly higher for

1900 than for 1899, and for 1901 was no higher than the year before.

The proportion of settlements effected by the different boards varies

considerably, as indicated by the following table given by Doctor

Clark, which shows the number of disputes settled by the board

and the number settled by the court in each district down to June 30,

1902:

DISPUTES SETTLED BY BOARDS OF CONCILIATION AND BY THE ARBITRATION
COURT IN EACH DISTRICT, NEW ZEALAND, APRIL, 1896, TO JUNE 30, 1902.

[From Bulletin of the United States Bureau of Labor, No. 49, p. 1191.]

District.
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parties must consent to the naming of such a board may have hin-

dered their utilization and it is said (
a
)

that the work people have

objected to them for fear that those who served on them would be

blacklisted by employers and that there has been opposition on the

ground that after a dispute has developed the parties are likely to

name for members strong partisans, so that no conciliation could be

hoped for from such boards. Another reason given for the non-

employment of special boards is that too much effort is required to

put into motion the cumbersome machinery for constituting such

boards. (
&
)

A second obstacle to the success of boards has to do with the char-

acter of the members elected to them. According to Judge Back-

house (
c
)

the chairmen of some boards have lacked entirely the

qualities of tact, impartiality, etc., requisite for the position, and

some of the members have considered it proper to champion one side

or the other in disputes in a partisan manner both within the board

and outside. Still worse, it appears, according to the same authority,

that disputes have even been fomented by members in some instances

with a view to securing the fees allowed them for each sitting of the

board. (
d
)

A third handicap upon the work of boards has been the style of

procedure adopted by some of them. (
e
)

Instead of informal con-

ference there has been formal argument by each side after the man-

ner of arbitration proceedings, which would seem to have been the

result of attaching more influence to formal recommendation by the

board than to facilitating conciliation between the parties them-

selves.

Fourth, the failure of employers, in large measure, to register under

the law and elect members to the boards has been a source of weakness,

pointed out by both Judge Backhouse (
a
) and Mr. Reeves. (0 In

these cases members are named by the Government, but such would

naturally have less influence with employers than members named by
themselves. (

ff

)

Finally, in the fifth place, many cases have been foredoomed to

failure in the boards because one or other of the parties intended from

the outset to carry the case to the court of arbitration, whatever the

a Judge Backhouse, report of the New South Wales commission, p. 12.

6 Clark, Bulletin of the United States Bureau of Labor, No. 49, p. 1195.

c Report of the New South Wales commission, p. 11.

^ Cf. also Clark, Bulletin of the United States Bureau of Lahor, No. 49, p. 1190.

eCf. Judge Backhouse, report of the New South Wales commission, p. 12,

and Reeves, The Long White Cloud, p. 390.

f The Long White Cloud, p. 389.

9 Cf. also report of the Victoria commission, p. xiv.

50 No. 60 05 M 7
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boards' recommendations might be. The secretary of labor reported
in 1898 that " much time is now wasted " before boards on just such

cases, and again in 1900 pointed out the same difficulty. (
a
) So far as

employers have taken this attitude, it would seem to have arisen from
distrust of the boards, inspired by the causes above noted. The same
consideration may also have influenced work people in this matter,
but it would appear that the motive to such action with them has been

to a considerable extent entirely different, and goes back to the fact

previously noted that appeals to the law frequently occur when there

is no special controversy on between employers and employees, and

simply for the purpose of securing uniform regulations or "common
rules

"
in a trade, or to try for sonic betterment of conditions by pro-

ceedings under the law. For cither of these ends what would be

sought would be an award of the court, for whatever that granted
would necessarily be binding, while nothing could be gained before a

board to which the other party did not agree, especially prior to 1900,

when no recommendation of a board was of itself binding. It may be

added that* the large power to extend awards conferred on the court

by the acts of 1900 and 1901 would seem to offer greater inducement

than ever to use the law for the establishment of " common rules,*' and
hence to aim solely at securing court awards. (

b
)

Over against the above unfavorable side of the boards' record it

may be noted in their favor that in the period to 1901 they after all

disposed successfully of more than one-fourth oi' the disputes referred

for settlement under the law. Judge Backhouse, after his investiga-

tions, expressed the opinion that the boards,
"
as a whole, had done

much good work," and found that some of them were "held in the

highest repute." He points out that even in cases sent to the court

the proceedings before the board were frequently far from useless, as

they had involved a thorough threshing out of the facts, which proved
of great assistance to the court later, in some cases the boards' recom-

mendation being practically adopted in the award, and quotes the

opinion of the president of the court in 1901 to the effect that the

boards are a
"
very necessary

"
part of the system. To this may be

added the statement of the secretary of labor, writing in 1902, that

So carefully and well have conciliation boards in many cases
worked in this colony, so many are the occasions in wThich they have
wr

iped out dozens of disputed points (leaving a few only for the arbi-
tration court), sifted evidence, and given recommendations only
requiring adoption by the higher court, that very many, if not the

a Report of the New Zealand Department of Labor, 1898, p. v; 1900, p. iv.

* The proportion of cases carried to the court was, in fact, as previously noted,

higher in the year ended June 30, 1901, than in any other year save 1898, and
the law of 1900 went into force in October, 1900.
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majority, of people who have really studied the subject would view
the abolition of the boards with regret. (

a
)

Notwithstanding all that could be said for the boards, experience
with them and their failure to settle more than one in three disputes

early led to proposals to amend the law with reference to them, some

of which advocated their total abolition. Out of these came the

amendments already noted, (
&
) by which (1) in 1900 the recommenda-

tions of boards were made compulsory unless appealed from; (2)

since 1901 special boards are to be appointed whenever one party
so desires, and (3) since 1901, also, it is possible to pass the board

entirely and begin the case in the court. The second of these, it

will be seen, is aimed at the first of the difficulties in the work of

boards above mentioned and is calculated simply to increase the

chances of successful conciliation
;
but the other two are of very dif-

ferent significance, and so far from facilitating conciliation they are

both designed solely to enlarge the arbitration possibilities of the

statute, inasmuch as formal recommendation of a board uncondi-

tionally compulsory, unless appealed from, amounts practically to an

arbitration award.

Doctor Clark (
c
) reports that opinion in New Zealand "

as to the

wisdom of practically superseding the boards is divided, and neither

workingmen nor employers are agreed as a body on the subject," and

eites a great many opinions from a variety of sources illustrating this

diversity of view. He notes, however, the interesting fact
(
d
)

that

it was the employers Avho were responsible for the amendment of 1901,

permitting direct reference to the court without recourse to the

boards, and that they insisted on its passage against the opposition

of the labor politicians.

WORK OF COURT OF ARBITRATION.

Experience has revealed no such difficulties as to constitution and

procedure in case of the court of arbitration as have been noted in

the record of the conciliation boards. Judge Backhouse found
"
generally the greatest satisfaction expressed

" with the composi-

tion and proceedings of the court. The later report of the Victoria

commission put on record its opinion
" of the high character of

this arbitration court and of the care and thoroughness with which

its varied duties are carried out." It will be recalled that a justice

of the supreme court of the colony, as chairman, is always the final

Report of the New Zealand Department of Labor, 1902, p. v.

*> Supra, pp. 464-^GG.

c Bulletin of the United States Bureau of Labor, No. 49, p. 1 192.

* Noted also in the report of the Victoria commission, p. xv.
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authority in the court of arbitration, and the New South Wales
commissioner found that all parties most emphatically approved of

this, and that it was agreed that no other than an active member of

the supreme court bench, the highest court of the colony no judge

appointed purely for the purposes of the arbitration law, from what-

ever class could so acceptably fill the position of president of the

court. This was the verdict after experience under five different

justices in the position. Favorable testimony also concerning the

two members chosen by employers and work people is given by the

Victoria commission to the effect that "
it is admitted on all sides

that the two lay members have invariably exercised their functions

with strict impartiality as well as ability, and have thus given the

public confidence in the industrial law which they assist to inter-

pret."

The law left the court entirely free to choose its own mode of

procedure. In general it may be said that directness and simplicity
have characterized it. Primarily, of course, the proceedings con-

sist of hearings for the ascertainment of facts and the formulation

of awards; but to this arbitration work the court has added much
in the way of conciliation, its regular practice being to aim at an

understanding between the parties as well as an equitable decision,

for which purpose it is not unusual for the president of the court,

at the request of parties, to confer with them outside of hearings.

Judge Backhouse reports () that frequently the court's conciliatory
efforts bring the parties to an understanding, in which cases mani-

festly the awards are practically accepted before they are rendered.

Counsel are permissible by the law only as both parties consent

thereto. As a matter of fact such consent has been rare, the workers

especially objecting, and as a rule the cases are conducted entirely

by the parties' representatives directly concerned. The Victoria

commission suggests as the reasons for this objection to counsel the

tendency of their employment to prolong and increase the cost of

proceedings before the court. To the general practice of excluding
counsel the court has made an exception in proceedings for enforce-

ment of awards, on the ground that the necessity of settling legal

points in such cases makes hearing of counsel desirable, although
the employees are opposed to it even in such cases.

The court's large powers as to the. production of books and docu-

ments have been so exercised that Judge Backhouse could report that

he found no serious objection to it on the part of any employer with

whom he spoke. The point at which the gravest abuse of the court's

power could occur, namely, allowance of inspection of books by par-

ties, is closely guarded by the court, if one may Judge by the defini-

o Report of the New South Wales commission, p. 14.
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tion of its position in this matter given by the president in May, 1901,
to the effect that

A very strong case would have to be made by any party before the
court would allow the books of an employer to be inspected by any
other person. It is, of course, impossible to say that the court would
in no case exercise its discretion, but the principle on which the court
will act will be that no inspection of books produced to the court will
be allowed to any of the parties unless the court is first satisfied that
such inspection is absolutely essential in the interests of justice, and
that it will be only in cases of the most extreme necessity that such

power will be exercised. (
a
)

Doctor Clark reports that in practice the court visits the offices

of employers when it is necessary to inspect a firm's books, and that

information so obtained is in the confidence of the court. The same

investigator notes also that the court customarily avails itself of its

right to enter and take evidence in work places in order to ascertain

the conditions of work in an industry. The provision for calling in

expert assistants the Victoria commission reports is seldom availed of

by the court, and the commission intimated that experience with

them had not encouraged their use, instancing a case in 1902 in which

the court, in announcing its decision in a bookbinders' dispute, said :

The court has experienced very considerable difficulty in reference

to making its award in this dispute. It had to call in the help of

experts; but, unfortunately, the experts have disagreed upon every
item, instead of assisting the court to arrive at a decision. (

6
)

One serious practical difficulty in court proceedings has developed
in later years through the growth of the court's business to such an

extent as to cause much delay in the disposition of cases. Although
the law (sec. 84, act of 1900) provides that the award shall be made
within one month after the court begins a case " or within such

extended time as in special circumstances the court thinks fit,"

instances were reported to the Victoria commission (1902) in which

nine to twelve months had elapsed between the hearing of a dispute

and the award. The Report of the Department of Labor for 1903

(p. iv) points out this congestion of the court's work, remarking
that

The court has made herculean efforts to overtake the large number
of cases brought before it, and has been incessantly in motion from
one end of the colony to the other; but the variety as well as the

importance of the subjects engaging its attention have prevented the

delivery of awards with the celerity which suitors awaiting decisions

with anxiety naturally desire.

a Quoted by Judge Backhouse, report of the New South Wales commission,

p. 15.

Report of the Victoria commission, p. xvii. Cf. also Report of the New
Zealand Department of Labor, 1902, p. 5, and Awards, etc., Ill, p. 349.
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And the report for 1904 (p. iv) states that

There are continual complaints made as to the delays in hearing
cases caused by the accumulation of work in the arbitration court.

Several causes have contributed to increase the amount of work
to be done by the arbitration court. In the first place, besides the

natural increase in number of references, which was to be expected as

the law became known and more fully applied to the disputes natu-

rally arising in the industrial wT

orld, it appears that, as noted more

fully later on,(
a
)
the very possibilities of the law itself have incited

to the creation of issues simply for the purpose of securing a reference

under the law and invoking its power.-.

As already indicated in the table showing the work of conciliation

boards up to 1901, (
&
) the number of formal disputes sent up from the

boards to the court, increased from 7 in the year ended June 30, 1897,

to 31 in the year ended June 30, 1901. The summaries of work done

by the court, published by the department of labor, (
c
) show still

larger numbers for 1902 and 1903, since during the fourteen months

from April 22, 1901, to June 13, 1902, the court gave hearings in 67

different disputes, and in the next ten months to April 25, 1903, heard

47 disputes, or, proportionately to the length of period, as many as

in the preceding fourteen months. The report of the department of

labor for 1904 gives a summary of the court's work for the year
ended March 31, 1904, but in somewhat different form from that of

the t\vo earlier years, so that instead of figures for total disputes

heard, comparable with those above, only the number of awards ren-

dered by the court (25) is given.

Secondly, with the increase in number of existing awards and

agreements under the law, the number of enforcement cases and cases

of interpretation, amendment, or extension of awards or agreements
has naturally increased. Enforcement cases have, in fact, increased

very greatly in numbers, there having been 12 such before the court

in the year ended June 30, 1900, 58 during the fourteen months from

April 22, 1901, to June 13, 1902, and no less than 121 during the year
ended March 31, 1904. Of interpretation and other cases under the

arbitration laAv, there were 16 in the fourteen months from April 22,

1901, to June 13, 1902, 16 during the ten months June 13, 1902. to

April 25, 1903, and 21 during the year ended March 31, 1904.

In the third place the amendment of 1901, which enabled parties to

pass boards and refer direct to the court in the first instance, has

increased the work of the court either by bringing to it the disputes
which might formerly have been settled by the boards or depriving

a See p. 487.

& Cf. supra, p. 479.

"Reports of the New Zealand Department of Labor, 1902, p. xxv; 1903, p.

xxvi.
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the court of the time gained by the preliminary sifting of cases in the

boards. () This is the cause given most prominence by the secre-

tary for labor in this connection, his report for 1003 (p. iv), remark-

ing that

At present, either through the wish to win time and prevent change, ;

* * * or through desire for economy in only appearing once in a

case instead of twice, the power of initiating proceedings in the higher
court is fully taken advantage of, the conciliation boards have little

chance of exercising their . functions, and the court has its hands
overfull.

In the fourth place, the Workers' Compensation for Accidents Act

of 1900 provided that any questions under that law which can not be

settled by agreement shall be settled by the court of arbitration in

the same way as an industrial dispute. The court heard 17 of these

cases in the fourteen months April 22, 1901, to June 13, 1902; 20 in

the next ten months, to April 25, 1903, and 19 during the year ended

March 31, 1904.

That the overburden of work in the arbitration court is generally

recognized as a serious evil is evidenced by the remark of the secre-

tary for labor in 1904
(
&
)

that "many resolutions passed by socie-

ties and suggestions of private individuals have been sent to the

department of labor in the direction of easing the work of the

arbitration court by allowing stipendiary magistrates to adjudicate in

minor cases of breach of award." Besides the remedy thus proposed
the secretary suggests another through the "

appointment of another

judge of the supreme court, which would, by easing off the work
of the court of appeals, sensibly assist the arbitration court," whose

president has his share of work to do in the court of appeals as well

as in the arbitration court.

The awards of the court are usually put in the form of a schedule,

drawn in the same manner as any agreement between employers and

employees, to which is prefixed the court's declaration of the parties

to be bound by it, the date and length of its term, and the limit of

penalties for its infraction. The schedule may include anything from

a single item in the terms of employment to, as is frequently the case,

all the conditions in detail for a trade.

Thus far nearly all of the court's decisions have been in some meas-

ure favorable to the employees. It is impossible, from the nature of

the reports, to quote exact figures upon this point, but the secretary

for labor is authority for the statement made in 1900 that the em-

ployees have gained some advantage in about nine out of ten cases. (
c
)

a Cf. supra, p. 48G.

& Report of the New Zealand Department of Labor, 1904, p. iv.

c Edward Tregear in letter to the Bricklayer and Mason, November, 1900, p. 3.



488 BULLETIN OF THE BUREAU OF LABOR.

Mr. Lloyd affirms that where cases concerned increase of wages
" the

applications of the men for higher wages have been uniformly

granted, at least in part."(
a
)

Mr. Reeves testifies that " most of the

decisions have granted concessions of more or less value "
to the work-

men.
(
6
) Judge Backhouse's report in 1901 is to the same effect.

(
c
)

It should be said at once that there is no reason to infer that this

result in awards has been due in any degree to a priori prejudice in

favor of labor as opposed to capital on the part of the court, or that

the latter has been influenced by any other than disinterested consid-

erations of justice and public policy. It must be remembered that

the final arbiter of awards is always a member of the highest court

of justice in the colony, whose social position and training would in

no wise tend to predisposition in favor of the working classes. Fur-

ther, as a matter of fact no charge of partisan prejudice has ever

been laid against the court even by adverse critics, so far as the writer

has been able to discover.

So far as decisions have dealt with wages or allied questions the

fact that the work people have generally gained some portion of their

demands is doubtless due to the fact that the decisions have been ren-

dered in an era of good times, and concessions to the demands of labor

have been but the natural result of an impartial consideration of the

conditions of a rising market. As the wage question always holds the

central place in industrial disputes, a large part of the favorable re-

sults secured to employees by awards may be thus explained. But

prosperity can not be cited to explain such a result on one notable

question of principle rather than remuneration, namely, preference in

employment for union members. Yet this claim is constantly coming
before the court and in the majority of cases has been conceded in

awards. Thus such preference is to be found in 43 of the 67 awards

made up to June, 1901, and it has been granted quite as frequently in

later years for it was granted in 20 out of the 29 awards filed during the

year 1904. This is, perhaps, the most radical position that has been

taken by the court and two or three things should be noted in con-

nection with it. In the first place, the court has discriminated be-

tween individual cases and has not hesitated to refuse preference
where conditions did not seem to warrant it. It has been refused

most often on the ground that the unionists asking it constituted a

minority of the workers in the trade and Doctor Clark reports (
d
)

that the guiding principle of the court seems to be that a union shall

o Lloyd, A Country Without Strikes, p. 132.

& Lloyd, A Country Without Strikes, p. x.

c Report of the New South Wales commission, p. 25.

<* Bulletin of the United States Bureau of Labor, No. 49, p. 1217.
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have the right to preference only
" when the members of the union

form, if not a literal majority, at least a dominant element in the

body of workers employed in the trade under consideration."

Other considerations have also led the court to disallow preference.

Thus it was refused in the case of seamen as inimical to good dis-

cipline on shipboard ;
it was refused to a carters' union on the ground

that so many different businesses were involved that the employers,
who were generally opposed to it, would be unduly embarrassed by

granting the preference ;
in another case it was refused on the ground

that the employers affected were in competition with those in other

places where the preference would not be in force
;
and it was denied

timber workers and dredgemen, in two different cases, on the ground
that it was impracticable because the sawmills or dredges were scat-

tered over wide areas of country, and it would be too great a restric-

tion upon the employers to require them to communicate with the

union headquarters some distance away whenever new hands were to

be hired. But while these examples illustrate the court's discrimina-

tion in this matter, nevertheless it must be said that they are the

exceptions after all, and preference is the general rule to the extent

of being granted in two-thirds of the awards.

In the second place, to the preference allowed by the court impor-
tant conditions are attached which appear in certain set clauses

regularly employed in awards covering this subject. (
a
)

Thus the

preference holds only
"
provided there are members of the union who

are equally qualified with nonmembers to perform the particular

work required to be done, and are ready and willing to undertake it."

Then the unions must

keep, in some convenient place
* * * a book, to be called the

*'

employment book," wherein shall be entered the names and exact

addresses of all members of the union for the time being out of

employment, with a description of the branch of the trade, in which
such member claims to be proficient, and the names, addresses, and

occupations of every employer by whom such member shall have been

employed during the preceding one year. Immediately upon such

member obtaining employment, a note thereof shall be entered in

puch book. The executives of the union shall use their best endeavors

to verify all the entries contained in such book, and the union shall

be answerable as for a breach of this award in case any entry therein

shall in any particular be willfully false to the knowledge of the

executive of the union, or in case the executive of the union shall not

have used reasonable endeavor to verify the same. Such book shall

be open to every employer without fee or charge, at all hours between

8 a. m. and 5 p. m. on every working day except Saturday, and on

that day between the hours of 8 a. m. and noon. If the union fail to

keep an employment book in manner provided by this clause, then

and in such case and so long as such failure shall continue any em-

The quotations in this connection are taken directly from awards.
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ployer may, if he so thinks fit, employ arry person or persons, whether
a member of the union or not, to perform the work required to be

performed, notwithstanding the foregoing provision.

So much to protect the employer. For the sake of the workmen
outside the union another regular condition permits the preference

only

if and so long as the rules of the union shall permit any person now
employed in the trade in this industrial district and any person who
may hereafter reside in this industrial district, and who is a com-

petent journeyman, to become member of such union upon payment
of an entrance fee not exceeding 5s. ($1.22), and of subsequent con-

tributions, whether payable weekly or not, not exceeding 6d. (12
cents) per week, upon a written application of the person so desiring
to join the union, without ballot or election, and shall give notice in

writing of such amendment, with a copy thereof, to the employers.

Finally, it is the rule that preference, when granted, is not to inter-

fere with nonmembers already employed. In several cases awards
have put this in express terms, ordering that the preference clause
u
shall not interfere with engagements subsisting between employers,

and nonunionists," and the position of the court upon this point was

clearly defined in a ruling by the president in 1900, thus :

Under no award was a man ever forced into a position whereby the

employer was compelled to discharge him. Where the unionist got
tho advantage was whon fresh hands were taken on. In a case of

pressure, whore nn employer took on a nonunionist, he was not. sub-

sequently compelled in the face of the preference claims to discharge
the man to make room for a unionist. (

a
)

Regularly included in awards, both those granting preference and

others, is a clause directing that " when members of the union and
nonmembers are employed together there shall be no distinction

between members and nonmembers, and both shall work together in

harmony, and shall receive equal pay for equal work." On the other

hand, there is a set clause usually inserted in awards in which

preference is not granted, providing that the "
employer shall not in

the engagement or dismissal of workers discriminate against members
of the union, nor do anything for the purpose of injuring the union

directly or indirectly."

There is one notable exception in the court's practice thus far to

the rule that awards granting preference do not permit of the dis-

charge of nonunionists to make way for union members. An award
of May 4, 1901, in the boot trade, granted preference, and added :

\Yhen a nonunion workman is engaged by an employer in conse-

quence of the union being unable to supply a workman of equal
ability willing to undertake the work, at any time within twelve

Quoted by Judge Backhouse, report of the New South Wales commission,

p. 20.
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weeks thereafter the union shall have the right to supply a man
capable of performing the work, provided the workman first engaged
declines to become a member of the union. This provision shall also

apply to those nonunion workmen already employed. (
a
)

There is the same provision also in another award in the same

industry given September 24, 1903. All the more notable is the

exceptional form of preference in both these cases because of the

fact that each of the awards applied to the whole colony, being
the only colonial awards thus far issued. The only explanation
which has been offered for this most radical form of preference is

one noted by the secretary for labor in 1904, to the effect that "
practi-

cally all of the members of the boot trade were unionists when the

awards were given." The secretary states also that the 1903 award

but ratified the terms of an agreement already settled between em-

ployers and employed in the industry. Except for ten nonassociated

employers in the 1901 award, the parties named in both awards were

simply the national associations, respectively, of employers and work-

ers in the boot trade, and the preference section of the award contains

also a clause providing that " on the part of the union preference

of service shall be given to members of the employers' federation."

Thirdly, with respect to preference to unionists, it must be remem-

bered that the New Zealand arbitration law was purposely made

dependent upon organized labor for' its operation and was expressly

designed to encourage organization. So that preference to unionists

conditioned as above is, after all, simply in line with the general

policy of the system.

One apparently quite unexpected effect of the granting of pref-

erence to unionists by the court of arbitration has been a movement

among New Zealand trade unions to secure a law making preference

universally compulsory. The chief reason for the desire for pref-

erence by statute in place of that granted by the court of arbitration,

as indicated by the secretary for labor, (
&
) are, first, that the clause

in preference awards specifying that members of unions must be
"
equally qualified with nonmembers "

to perform the work in ques-

tion really tends to nullify the preference, since the employer is left

the sole judge as to such equal competency, and, second, that since,

under the arbitration law, it is the unionists who must bear all the

responsibility and expense (including the danger of offending

employers) of securing improved conditions of employment by bring:

ing cases under the arbitration act, it is only fair that they should

have some advantage over the nonunionist, who enjoys the improved
conditions without sharing in the costs or risks involved in procuring
them.

o Awards, etc., II, p. 212.

Reports of the New Zealand Department of Labor, 1902, p. v ; 1903, p. iv.
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The movement for compulsory preference for unionists by statute

was influential enough in 1903 to secure a motion to that effect in the

House of ^Representatives in the legislative session of 1903, but the

motion was defeated, and the secretary for labor reports () that

several members who were friendly to the unions voted against the

motion on the ground that " the unions would be stronger composed
of volunteers united in one cause, as at present, than if composed of

conscripts forced to join the union by legal process,-' and that there-

fore preference left to the decision of the arbitration court as now
was preferable. That the movement for statutory preference is

strong among the unions, however, is indicated by a statement of the

secretary in the same connection that "
at meetings of trades and

labor councils and by delegates at the labor conference there has

been expressed an intention to work toward making preference for

unionists compulsory."(
a
)

The chief question handled by the court in making its awards is,

of course,* that of wages. The fact that the rates it fixes are neces-

sarily compulsory has not relieved the court of the two fundamental

problems necessarily involved in determining wages for a given

trade and locality namely, (1) the necessity of allowing for the

varying efficiency of individual workers, and (2) the necessity of

protecting the employers involved from unequal competition with

those not affected by the award. Indeed, the very fact that from the

it declare- tin-re is no appeal tends to increase the responsibility

of the court in both direeiions. How has it met these problems?
In respect of the former the court !i\<- general rates for a trade, of

course, and not for particular individuals, but they are always, in the

case of time wages, given as minimum rates. The schedules read

that wages shall be " not less than " such and such per hour, week, or

day. There is nothing in the law to prevent the court's fixing max-

imum wages also, but as a matter of fact it has from the first uni-

formly restricted awards to naming the minima. But while the

court's rate for a given occupation reads as the minimum therefor

this does not necessarily mean that it is fixed as for the least pro-

ductive worker only. As a matter of fact the contrary is tho case,

for it is usual for the awards to specify that "
any worker who con-

siders himself incapable of earning" the minimum may be paid a

lower wage, which, as a rule, is to be determined either by an agree-

ment of the worker or the employer with the officers of the union con-

cerned in the award, or, if they do not reach an agreement promptly,

by the chairman of the local concilation board, and such lower rate

is then permissible for only six months, or until the secretary of the

union by fourteen days' notice shall require that his wage be again

a Report of the New Zealand Department of Labor, 1004, p. v.
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fixed in the same manner. This practice of the court, though fol-

lowed before 1900, received definite sanction in the act of that year

by a clause (
a
) specifically authorizing the fixing of minimum Avages,

with such special provisions for lower rates attached.

But while the court's rates are not fixed as for the poorest workman,
neither are they designed for the most productive workers. On the

contrary, it is a "
fair minimum wage," to borrow a term used repeat-

edly by the court, for workmen generally in the trade that is, a rate

as for the average worker, which the court fixes, with nothing to pre-
vent those of exceptional efficiency from competing for a higher
return for their more productive labor. The attitude of the court

with respect to this point is clearly indicated in the following extract

from remarks made by the court in connection with an award in 1902,
in the case of grocery clerks, a trade in which differences in capacity
between individual employees are especially marked. Said the court,

apropos of its refusal to classify grocers' clerks and prescribe a rate

for each grade :

Merit and ability will always find, in such an occupation as the one
we are now dealing with, its legitimate award, and it is not in the
interests of either party that in a trade such as this is an automatic
rate of payment for those who may have to take the more responsible
positions in a grocer's shop should be prescribed by this court. Some
reasonable latitude must be allowed for individuality. We have
therefore provided a minimum rate of wages for assistants generally,-
and the rate of payment for those who may occupy positions of a

higher responsibility than that of a general assistant we have left to

the employer and the particular employee. (
&
)

What has been said above as to the court's mode of fixing wages
refers to time rates. With piece rates there is, of course, no question

of maximum and minimum, and the prices set by the court are the

only ones to be paid. But the adjustment of earnings to efficiency is

automatic with them, being higher or lower according to the worker's

output. It may be noted in this connection that Doctor Clark (
c
)

finds that " there appears to be a disposition on the part of the

court to discourage this form of payment for services [piecework]."
a view which seems to be corroborated by the frequent limitation or

entire prohibition of that form, of payment in recent awards.

Turning to the second problem mentioned as fundamental in

determining wages, the court appears to have clearly recognized the

necessity of preserving fair competition between capital in different

localities or trades, whatever its notion of the interests of the workers

in a particular case might be. Evidence of this is to be found in

various opinions expressed by the court, of which the three following

a Sec. 92.

& Awards, etc., Ill, p. 529.

c Bulletin of the United States Bureau of Labor, No. 49, p. 1215.
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may be cited. In a letter to the London Times the first president of

the court, Judge Williams, wrote as follows concerning the general

point in hand :

It has been justly said that you can not compel a workman to work
or an employer to carry -on his business under conditions which are
intolerable to either. But the duty of the arbitration court is to pro-
nounce such an award as will enable the particular trade to be
carried on, and not to impose such conditions as would make it better
for an employer to close his works or for the workmen to cease work-

ing than to conform to them.(
a
)

A very explicit opinion appears in a memorandum filed by Judge
Edwards with an award in the engineering trade in July, 1898. The
court had declined to grant, among other things, a demand for an

increase in wages, and the memorandum thus sets forth the grounds
for the refusal :

It was not contested on the part of the union that if the concessions
demanded by the union were made prices must be advanced. The
evidence, however, satisfies me that it is impossible that there can )>';

any advance in prices which would recoup the additional cost to tho

employers of conceding the demands of the union, or any substantial

part of such cost. The employers are working in competition not

only with ouch other, but with other similar establishments in other
centers in the colony, and not only with these, but also with im-

portations.

. Quoting then the figures which had been given in evidence by an

employer as to the additional cost which the union demands would

entail, the judge continues:

No attempt was made to discredit these figures or other similar

figures, and I see no reason to doubt that they arc substantially cor-

rect. Nor was any attempt made to prove, either by cross-examina-
tion of the employers or otherwise, that these burdens could be borne

by the employers out of their profits. On the other hand, each of
the employers who gave evidence deposed that he could not carry on
business under these conditions. The claims of the union would bear
even more hardly upon the agricultural-implement manufacturers.
The evidence showed, in my opinion, conclusively that these manufac-
turers have to cope with very keen competition from foreign importa-
tions, and that this competition is becoming more severe year by year.
I am satisfied that the result of granting union demands would, so

far as those manufacturers are concerned, result in the bulk of the

goods now manufactured by them being imported from beyond the

colony, and consequently in the throwing out of employment a large
number of men who are now employed in the agricultural-machinery
shops. (

&
)

Again, in a case in the iron-molding trade in 1899, wherein it had
been shown that there was keen competition in the trade between

different localities in the colony, Judge Edwards declared that in

o Quoted by Lloyd, A Country Without Strikes, p. 1G6.

& Report of the New Zealand Department of Labor, 1899, p. 19.
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fixing the wages for the locality concerned in the dispute the court
"
ought to be very careful not to cause an interference with trade and

drive it from one part of the colony to the other, a possibility disas-

trous to employers and employees alike. It was no doubt

a misfortune that they could not take into consideration all parts of

the colony and fix a wage for all
;
not necessarily the same wage, but

one that wTould do justice to the workers while not inflicting injustice

on employers ;
but all they could do in this case at present was to see

that, while the men got a fair living wage, the masters were not

injured." (
c
)

Other expressions of the same tenor might be added, but these are

sufficient to indicate the spirit of the court with respect to the limita-

tion referred to. It will be recalled that the desideratum mentioned

in the last quotation is precisely what was granted by the consolida-

tion act of 1900, which permits the court to extend awards over the

whole of an industry throughout the colony, removing thereby the

limitations upon the court's choice in fixing wages so far as com-

petition between different localities within the colony is concerned.

On five occasions up to the end of 1904 this power to extend awards

had been invoked by the court. Two of these have already been

alluded to, namely, the two colonial awards in the boot trade of

1901 and 1903. In both these cases, however, the award was made to

apply to the entire industry at the time it was given, all employers
in the trade being parties to the reference and the extension in the

1903 award being made "
by the consent and express agreement

" of

both employers' and workers' organizations. Two of the other three

cases of extended awards were in the same industry and were for the

purpose of extending the two colonial awards just mentioned to the

same boot firm in one of the lesser industrial districts. The orig-

inal awards, it should be explained, read as applying to the four

chief industrial districts only, though evidently covering thereby the

entire boot and shoe industry of the colony at the time of the 1901

award and being regarded as colonial in character, that for 1903

being expressly referred to as such by the secretary for labor. (
6
)

Apparently a new boot and shoe business had been started in another

district, whereupon the workers' national union applied to the court

to extend the award thereto, which, after due notice and hearing,

the court did, April IT, 1903, subject to certain modifications in the

award for the firm to be affected, to which the workers' union had

agreed, and the same extension to the same firm was made in the case

of the 1903 award without modification in April, 1904, this time at

the request of both workers' union and employers.
The fifth case of extended award is, however, the most interesting,

o Quoted by Lloyd, A Country Without Strikes, p. 134.

& Report of the New Zealand Department of Labor, 1904, p. v.



4:96 BULLETIN OF THE BUREAU OF LABOR.

because it presents the spectacle of both employers and employees in

one section of the colony demanding extension of an award in force

upon them to another section, against the combined opposition of

both employers and employed in the latter. In 1902 identical awards

for the tailoring industry were given by the court in the three chief

southern industrial districts of the colony. Competition existed,

however, in the markets of these southern districts between the manu-
facturers there and those in the northern industrial district, where,

owing apparently to superior processes of manufacture, piece rates

of wages ruled lower than in the south, but employees were able to

earn as high or even higher wages than those in the other districts.

Both employers and employed in the southern districts, therefore,

were anxious to have their awards extended to the northern district,

in order to hold for themselves the trade in their own districts. But
to this, as naturally threatening to curtail their existing business,

employers and employed in the north strenuously objected, and the

situation was complicated by the fact that two months before the

awards for the southern districts were made the employers' and
workers' unions in the tailoring trade in the northern district had
filed an industrial agreement under the arbitration act which fixed

the conditions of employment in that district. Extension of the

awards to this district, therefore, would involve the abrogation to

some extent of this perfectly valid agreement under the law. The

question of whether under these circumstances the court had jurisdic-

tion to extend the awards wras taken up separately by the court, and

after hearing arguments by counsel on each side was decided in the

affirmative, though the court remarked that

The question is one of considerable difficulty and importance and
is by no means free from doubt, and if we are wrong in law in assum-

ing jurisdiction, the right of the objectors to apply for prohibition
exists, our decisions being conclusive only in cases within the juris-
diction conferred on us by the act.(

a
)

This judgment was rendered in December, 1902, and in June, 1903,

the question of extension, after due hearing on its merits, was decided.

The result was almost a complete victory for the northern district

employers and employees. Upon the chief question of piece rates of

wages the court declared :

The main question to be decided is whether the Auckland [north-

ern]
"
log

"
[scale of wage rates] produces to the Auckland workers

substantially the same rate of earnings as the southern "
log

" does to

the southern workers. We have carefully examined the earnings of

the Auckland workers and contrasted them with the material sup-

plied to us by the employers bound by the award, and the result is

oAwards, etc., Ill, p. 109.
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that, in our opinion, the Auckland workers can, under their "
log,"

earn substantially as good wages as the southern workers under their
"
log." We therefore can not extend the piecework

"
log

" contained

in the award to the Auckland manufacturers. The earnings being
in each case substantially at equal rates, the Auckland manufacturers
are not competing in this respect on unfair terms with the southern
manufacturers. (

a
)

In the same manner the court found weekly wage rates in the two

schedules essentially the same and declined to extend the awards.

In the matter of preference to unionists, which was in the awards, but

not in the agreement, the court also declined extension, on the ground
that preference had been agreed to by the parties in the south for

years, but was not an issue in the north. On two points only (save

for one formal change of no significance) did the court grant exten-

sion, ordering the agreement changed accordingly, viz, the limitation

of apprentices, which was in the awards, but not in the agreement,
and the award rate of wages for pressers, a class not mentioned in

the agreement. Otherwise the court ordered that the agreement
should remain in force as it stood.

Finally, concerning the preservation of fair competition between

employers, it is the practice of the court under the power to extend

awards given it by the act of 1900, to require that a union making
a reference shall cite as parties all the employers in the industry

within the district who are likely to compete with each other.
" It

not infrequently happens," remarked the court in 1904,
" that the

court has to order others to be cited in order fully to protect those

already before it, and in doing so the court has hitherto acted on the

assumption that this course was not merely desirable, but neces-

sary."^)
It remains to note, in connection with the subject of the fixing of

wages by the court, how the special provisions made for exceptions

to award rates in the case of slow or incompetent workers have worked

in actual practice and the effect of award rates upon previously exist-

ing higher rates.

Concerning the former point, it appears that the provisions made for

incompetent workers have not always worked satisfactorily, and that

some hardship has resulted for those workers who are not able to

earn the minimum wages fixed by the court awards. This has come

about either through the refusal of union officials to grant the neces-

sary permits for lower wages or through the disinclination of employ-
ers to employ workers who can not earn the awrard minimum. As

to the refusal of union officers to issue the permits, both the Victoria

Awards, etc., IV, p. 177. 6 Awards, etc., V, p. 191.

50 No. 6005 M 8
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commission and Doctor Clark found evidence that such refusals had

occurred, the former noting that in 1902 the president of the arbitra-

tion court took occasion to severely criticize a union for such refusal.

Doctor Clark reports also that it was said that the chairmen of

conciliation boards hesitated to override the decisions of union officers

in such cases, which would obviously tend to make the appeal to such

chairmen, usually provided in the awards, of little value. But Doc-

tor Clark's conclusion, however, is that such refusals have been chiefty

in the case of workmen coming as strangers into a locality and that

in the case of local workmen "
as a rule the unions seem to have been

fairly liberal in granting special concessions to real incompetents." (
a
)

It thus appears that it is the inclination of employers to hire only
those able to earn the award rate, and so avoid the inconvenience and

practical difficulties of the special proceedings necessary in case of

poorer workmen, which has been the chief cause of whatever hard-

ship the incompetents have suffered, and this attitude of emplo}7ers is

noted by both the investigators just mentioned. It is in order to note

that the secretary for labor alluding to this question in 1902, inclined

to a very optimistic view and, although admitting that it would be
u
only human nature, as well as good business

"
for employers to

leave out the slow or poor worker, declared that " there has been no

proof presented that during the last two or three years during which

most of the awards have been made any suffering has been caused

by the institution of a minimum wage."(
6
)

Not so favorable as to

this phase of the subject, however, is the evidence of Doctor Clark,

who found that this
"
question of the wages of incompetent and slow

workers has been one of the most vexatious that has arisen under the

arbitration law," and still less optimistic is the opinion of the Victoria

commission that

It is clear that the problem how to effectually protect and provide
a livelihood for the slow and inferior worker without impairing
or breaking down the principle of the minimum wage has not yet
been properly solved in New Zealand.

Concerning the second question suggested above whether there is

any tendency for employers not to pay higher wages than those fixed

by the court the evidence is rather inconclusive. The secretary

for labor, writing in 1902, (
l
)
inclined strongly to a negative answer,

asserting that " in practice
* * *

it is found that the best men

leave the mimimum wage far behind," and that although it was
" true * * * that when a workman leaves his old employer and.

gets new work he often has to start on a minimum wage," neverthe-

less,
"

if he is a valuable man he does not long remain at that rate."

a Bulletin of the United States Bureau of Labor, No. 49, p. 1211.

*> Report of the New Zealand Department of Labor, 1902, p. iv.
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But Doctor Clark, who alone of outside investigators has given

especial attention to this question, (
a
) points out that such a tendency

was recognized by the court in 1902 in the case of two awards,
at least, as shown by the court's remarks in one instance, and in an-

other by a clause in the award forbidding employers to reduce the

wages of any employee who at the date of the award was earning
more, than the minimum.

(
&
) Doctor Clark notes, however, that the

relation of maximum wages to award minima varies in different

trades and localities, and that the opinions of persons familiar with

the working of the law were generally based on knowledge of condi-

tions in a single trade, and therefore differed very greatly upon this

subject, as illustrated by a considerable number quoted by him. The
results of his own effort at some comparison of award rates with

actual rates in certain trades, by means of the wage statistics pub-
lished in the annual reports of the department of labor, showed that

out of 13 cases in which reasonably exact comparisons could be made
in 4 the actual maximum paid was the same as the award rate, while

in 9 cases the maximum rates exceeded award rates by from 49 cents

to $2.43 per week.

On the question of hours of work the court's awards, though no

doubt tending on the whole to shorten hours, appear not to have

departed radically from general conditions in the colony prior to

the passage of the arbitration law. In 1890 eight hours per day
was the prevailing working time in the colony. (

c
) An examination

of the 30 awards touching this subject in the two years from June,

1899, to June, 1901, shows weekly hours fixed at from 52 to 56 in

3 cases, from 44 to 48 in 25, and at 42 in 2. That is, the prevailing

hours in awards were from 44 to 48. Of these, in 16 the hours were

47 or 48, and in 9 from 44 to 46J. but in all but 1 the awards really

provided for an 8-hour day (in 3 for 8J or 8^), and the difference

between the two grades is simply the result of the presence or ab-

sence of the Saturday half holiday. The 48-hour week prevailed

in awards for factory trades and mining, while in the building trades,

through the half day on Saturday, 44 hours prevailed. In this con-

nection it may be noted that the hours of labor of women and minors

in factories are by the factory acts limited to 48 per week. The

awards of more than 48 hours were for bakers and butchers, trades

which have never shared the 8-hour day. generally prevalent in the

colony. Very similar to the above for 1899 to 1901 are the hours

found in the awards of 1904. Thus, of 24 awards in that year which

fixed the working time, in one (for compositors) the weekly hours

a Cf. bis account, Bulletin of the United States Bureau of Labor, No. 49, pp.

1207-1209.
& Cf. Awards, etc., Ill, pp. 41 fyld 82.

c British Royal Commission on Labor, Foreign Reports, Vol. II, pp. 25, 26.
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were 42 (the same as in 2 awards in the same trade before 1902) ;
in

5, all in the building trades, the hours were fixed at 44
;
in 12 awards

(of which 8 were in factory trades), at 47 to 48
;
in 4 (bakers, carters,

shearers, and street railway employees), at 48 to 54, and in 2 (livery

employees and cooks and waiters), at 62 to 84. As to the Saturday
half holiday it is found specified unconditionally in 10 of the 24

awards of 1904, and is left optional for each establishment in 1

other. It appears in all 6 of the building-trade awards of 1904,

and in 5 factory trades the 1 optional case being among the latter.

This is much the same general result as in the 30 awards of 1899 to

1901, when the half day on Saturday was granted in all the build-

ing-trade .nv;mls (8) and in 4 factory trades, or 12 times altogether.

The half holiday in factory trades appears, however, relatively

more often in 1904 than in 1899 to 1901, having been granted in 5

out of 9 awards in such trades in the former year as compared
with 4 out of 13 in the earlier period. According to Doctor Clark,

the unions are constantly pressing upon the court for Saturday half

holiday, and ;i movement is afoot to make it compulsory by legisla-

tive enactment. Finally, concerning hours in awards, it should be

said that while general results touching hours have been as above,

the court has considered each case on its own merits, for different

hours are found in different awards in the same trade. Thus, to cite

-a single example, of 5 awards for compositors in 1899 to 1901, in 2

hours were fixed at 42, in 1 at 44, and in 2 at 48.

The last remark, touching the fixing of hours of work, applies also

to the question of apprentices and youths in awards. The court has

often been called upon to fix their number, and in many cases, though
not always, has done so and has frequently prescribed that they shall

be indentured for a term of years. But there is no regularity in the

limit set in different awards, the number being determined in each

case according to its special circumstances. The attitude of the court

on this whole question is very clearly and amply set forth in the fol-

lowing, from the court's remarks in connection with an award for

grocers' assistants, rendered in May, 1902 :

We have been asked to limit the number of youths to be emploved
in a grocer's shop. We know of no sufficient reason which can justify
us in so doing. There are some occupations where it is advisable to

limit youths in number. But there are other occupations where no
such limit is either reasonable or necessary, and, as we have said on
more than one previous occasion, it is our duty to see that the avenues
for suitable work are not closed to the youth of this colony. We owe
a duty to the boys and to the community, as well as to the adult

workers of the colony, and that duty we must perform to the best of

our ability. In practically every occupation- the regulation of which
has been submitted to this court we have been asked to exclude youths
beyond a limited proportion to the adults employed. That proper-
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tion is generally stated at either one youth to three or one youth to

four adults employed. Thoughtful workingmen, we think, must

recognize that if their boys are debarred from obtaining suitable

employment in trades from which there is no natural right for their

exclusion, a wrong is done to these boys, and the difficulties surround-

ing the bringing up of a family are very much increased. The inter-

ests of this colony demand that there must be no improper shutting
out from a legitimate means of earning a livelihood the youth of this

colony, and we think that we are amply justified, in the interests of

the working classes themselves, in again emphasizing this principle.

While, therefore, we do not in any way limit the employment of

youths in this trade, we prescribe a scale of wages to be paid to them

according to age, which we think will prevent any abuse. (
a
)

The fixing of a special scale of wages for youths according to age

or years of service as in this case, it may be added, is the regular prac-

tice of the court in cases where their employment is permitted, and

their employment without pay is always prohibited.

ENFORCEMENT OF AWARDS AND AGREEMENTS.

As already noted in another connection, no part of the work of the

court of arbitration has grown so rapidly as that which has to do

with the enforcement of awards and industrial agreements under the

arbitration law. Thus from 12 actions for breach of awards or agree-

ments brought before the court in the year ended June 30, 1900, the

number had multiplied to 121, or tenfold, in the year ended March 31,

1904. This increase in enforcement cases, it may be noted, has been

entirely in connection with enforcement of awards rather than agree-

ments under the act. Thus the volumes of Awards, etc., show that

of cases for enforcement of agreements disposed of by the court

there were 6 in the year ended June 30, 1900, 7 in the year and a half

ended December 31, 1902, and 1 in the year ended December 31, 1904.

During the period prior to 1898, when the enforcement of awards

lay with the regular civil courts, 5 actions for enforcement were

brought, 2 of which were dismissed on technical grounds, while in 3

the result was conviction and fines were imposed, but in 2 of these the

employers appealed to higher courts. (
6
)

Subsequent to the transfer of all such actions to the arbitration

court, the most important change in the procedure for enforcement

cases was made by the amendments of 1901 and 1903, the first of

which permitted and the second of which made it the duty of the

factory inspectors to see that awards are enforced. Prior to these

amendments the responsibility of moving for proceedings to secure

Awards, etc., Ill, p. 337.

& These cases were reported in the Annual Reports of the New Zealand De-

partment of Labor. Later enforcement cases are reported in the volumes of

Awards, etc.
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enforcement of awards or agreements lay with the parties thereto,

since the registrar of unions under the act, who was given power in

1900 to institute such proceedings, was obviously in no position to

take extensive cognizance of infringements. The motive for the

change in 1901 and 1903 appears to have been the fact that often

trade union officials shrank from conducting proceedings against an

employer for fear of being
"
blacklisted

"
therefor. (

a
)

The report of the secretary for labor in 1902 indicates the style of

procedure which was adopted by inspectors under the 1901 amend-

ment. The report (presented in March, 1902, five months after the.

amendment) noted that several breaches had been reported to in-

spectors. In such ca>es the inspectors, acting under instructions from
the secretary, exercised discretionary powers. Instead of at once

laying any complaint before the court, the local inspector first in-

A-e.-ti^ated the case r and' if he found evidence that a breach had been

committed made report to the chief inspector for the colony, and then,

if so instructed, laid the case before the court. If he found the coni-

plaint without basis or trivial, or that evidence to prove the case

could not be had, he took no action, leaving the complainants to act

or not as they chose. This style of procedure was similar to that fol-

lowed in cases of breach of the factory acts, but inspectors were not

permitted by the amendment, to use any of their powers of investiga-

tion under the latter in action- under the arbitration law. To this

should be added that inspectors have frequently been able to bring
about an amicable settlement between the parties of the matter com-

plained of Avithout recourse to the court. Thus, the inspector in

Christchurch reported for the year ended March 31, 1904, that out

of 40 cases of alleged breaches brought to his attention it was only

necessary for the department of labor to proceed against 1 em-

ployer in the court; in 1 other cases the parties themselves \vent to the

court by agreement to secure an interpretation of the award in respect
of the claims made, Avhile in all the other cases where a bona fide

bre;:ch of award had occurred the inspector was himself able to effect

a settlement agreeable to both parties. (
b
)

While it appears that the amendment of 1901 entailed considerable

work for some of the inspectors, that of 1903 brought a far larger
amount of work, so that the secretary for labor remarked in 1904

that the inspectors
" have had their hands full in sonle districts."

The chief deputy inspector reported that during the year ended

March 31, 1904, inspectors brought a total of 110 enforcement cases

before the arbitration court. The secretary for labor in his 1904

o Cf. Report of the New Zealand Department of Labor, 1904, p. iv, and Judge
Backhouse in report of the New South Wales commission, p. 22.

h Beport of the New Zealand Department of Labor, 1903, p. xiv.
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report (p. vi) expressed satisfaction with the working of the 1903

amendment, declaring-:

The result of appointing inspectors [factory inspectors as inspect-
ors of awards] fully justifies such appointment, as the operatives
have been greatly benefited and protected, not only by the cases

actually taken to the court, but by the existence of officers whose duty
it is to see that the law is not evaded or abrogated..

The secretary notes that the power given inspectors by the 1903

amendment to examine wages, books, etc., had been of great service,
since

Formerly, even when it was known by documentary evidence to an
inspector of factories that the awarded wages were not being paid, he
was powerless to use that knowledge for the purpose of the arbitra-
tion act, while now, as an inspector of awards, he can do so.

The same style of procedure by inspectors was continued under
the larger powers and duties of the 1903 amendment as under the

earlier provision, the chief deputy inspector reporting in 1904 that

Not the least important part of the work in connection with this

act [the arbitration act] is the number of personal interviews between
the inspectors, employers,, secretaries, and members of unions, and
these interviews in many cases save

x
endless trouble and annoyance,

owing to the advice and assistance given in settling minor disputes
and giving clear interpretations on points in question. (

a
)

Certain remarks made by the president of the arbitration court on

two occasions in 1904 throw considerable light on the condition of

things relative to enforcement cases in that year. (
6
) They indicate,

for one thing, that the laying of the responsibility for enforcing
awards and agreements upon the factory inspectors was 110 small

factor in the increase of enforcement cases in recent years, which has

been already noted. In the second place, it appears that the increase

was not in cases of serious breach of awards and agreements, but

rather in less serious or even trivial cases.
"
Many of the cases,"

said the court in one district,
" which we have heard during the last

few months appeared to be small cases, and a great amount of the

court's time has been taken up in investigating matters which ap-

peared to be small matters." And commenting on the large number
of cases in another district the court remarked incidentally that
" none of the cases here was serious

; indeed, some of the breaches

were small ones." In the third place, the court's opinion was that

on the whole the inspectors were carrying out their new duties in

praiseworthy fashion. Apropos of the number of cases being brought

by the inspectors, the court had taken occasion to call their attention

to the necessity of using their own judgment and not carrying up to

o Report of the New Zealand Department of Labor, 1904, p. viii.

& Cf. Awards, etc., V, pp. 221, 383,
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the court complaints by unions unless there was good ground for

them, and when one of the inspectors called the court's attention to

the fact that its remarks had been interpreted as adverse criticism

upon the manner in which the inspectors were performing their

duties, the court said emphatically that its remarks were never

intended as unfavorable criticism of the inspectors and that "
they

had sat in several places since the system of inspection

came into existence, and in every place they had found, so far as

they could see, that the inspectors were doing their duty efficiently

and in a perfectly reasonable way." In the fourth place, the cause

of the breaches which were coming up in such large numbers appca rs

to have been chiefly careless ignorance of awards by employers, rather

than willful disregard. Thus, in closing its hearings in one district,

in December, 1904, the court took the employers therein to task for

the large number of breaches of which the court had been compelled
to take cognizance, in the following terms :

Last February we * * * found that employers constantly
raised their own ignorance of the awards or the agreements under
which they worked as excuses and as grounds either for the dis-

missal of charges or for mitigated penalties. Over and over again
we spoke to them on the subject. Our remarks became public, and

ought to have been noticed by employers, but what we said on that-

occasion and the leniency we showed seems to have had little or no
effect. Under the circumstances it seems to us that employ-
ers have been, to say the least, inattentive to the terms of the awards
and agreements. We hope this will be the last of that sort of thing.

* We expect employers to take the trouble to ascertain the

terms of the awards and agreements by which they are bound, and we
wish them to understand that the leniency we have shown on this occa-

sion will not be shown on future occasions.

While these are the most emphatic remarks of the court on this

point, others of the same significance and even more general in their

application might be quoted from the statement on the other occasion

which has been referred to. Finally, the court's idea of the whole

situation in 1904 was that it represented after all a natural and neces-

sary but probably a temporary stage in the process of securing obedi-

ence to awards and agreements. The court compared the situation

with experience under the shop-hours act thus:

Everyone here will remember that time. The magistrate's court
was filled with prosecutions under the shop-hours act. When once
the employers came into touch with the inspectors and all the little

points of difference were discussed between them, the friction gradu-
ally died out, and we find this act is observed now. We expect to see

the same in regard to these awards. There is no great difficulty in the

matter if the people take the trouble to master the awards, and
there ought to be in the near future a great reduction in the number
of these cases. At present there appears to be a considerable increase,
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but, I take it, that is largely due to the fact that proceedings are

instigated by the inspectors really in the nature of a caution, so as

to induce people to study their awards and obey them.

Corroborating the opinion expressed in the last sentence are the

remarks of the Auckland factory inspector in his report for the

year ended March 31, 1904, apropos of his having cited before the

court 20 employers charged with 40 breaches of awards, thus :

I trust this will have the desired effect of acting as a deterrent, and
I am sanguine that, now that employers. are aware that responsible
officers, with power to acquire information, are enforcing conformity
to awards, breaches in future will be greatly lessened and the pro-
visions of this act will be adhered to with as small a degree of fric-

tion as in the case of other acts controlled by this department. (
a
)

The kinds of breaches of awards and agreements have been almost

as various as the different items covered in such instruments, but the

great majority of the cases have very naturally concerned the alleged

payment of lower than the prescribed rates of wages. In this latter

class of cases, when an employer has been convicted of paying less

than the prescribed rate it is customary for the court to require him
to pay to the workers in question all back wages at the award or

agreement rate, this either as sole penalty, aside from costs, or it may
be in addition to fine. In his 1904 report (

b
) the secretary for labor

raises the question whether a limit should not be set to the time for

which back wages should be paid, instancing two cases, in one of

which 78 ($355.25) and in another 88 ($428.25) of back pay were

allowed by the court. The secretary points out the possibility that
u unless there has been proof of continued remonstrance as to wages

[by the worker] a policy more characterized by cunning than hon-

esty may dictate silent acceptance of less pay than the award pre-

scribed, while there is concealed the purpose of claiming the differ-

ence as a lump sum in the arbitration court." This matter the secre-

tary evidently brought up as a possible evil only, for he adds :

I do not infer or suggest that such has hitherto been the case in

any action for breach of award, but the weak place is there and should
be exposed.

Another mode of procedure in cases of conviction, however, seems

to have given rise to some actual practice of an evil sort. When

penalties are inflicted the law directs (
c
) that the court "

shall specify

the parties liable to pay the same and the parties or persons to whom
the same are payable." When fines have been imposed upon em-

ployers it has been the practice to order the fines to be paid to the

worker's union interested. Apparently as an outgrowth of this prac-

o Report of the New Zealand Department of Labor, 1904, p. x.

& Report of the New Zealand Department of Labor, 1904, p. v.

c Sec. 94 (4) of the act of 1900.
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tice, or suggested by it, there have been eases in which union oflieials

have collected
"
fines

" from employers directly in lieu of enforcement

proceedings in the court of arbitration. Doctor (1;>rk(") notes that

ilt of such practices by the secretary of one union "a large

deputation of sawmillers from various p:irts of the colony" called

upon the premier to ask for remedial legislation to prevent any union

official from "receiving anything but a lixed salary, to prevent line-

being awarded to union>. and to prevent the private >ett lenient of

breaches of award." In the same year, also, the president of the court

took occasion, in Wellington, to cxpre.-s condemnation of the practice

of "
compromising in enforcement cases," declaring that " the practice

of taking a lump sum in lieu of penalties before proceedings are com-

menced is a dangerous one," and noting that "
ca.-es of compromises

of the -r.verul kind- to which the court object- have been in evidence

before u-.'V') It thii- appear- that, although there is no evidence

that such prarlic,- have been at all general, there have been enough
of them to emphasize the possibilities of this sort of evil under the

in.

Down to the year 1004 enforcements were almost solely against

employer-, as indicated by the following summary from a return to

the legislative council of the colony.

IBEB Off BBBACHM r.Y K.MIMJ tviiKs AM> i:v WMKKKKS
CONVICT:.!'. \;:\v /;:ALAM>. 1001 TO IJM:;. A\I TOTAL is'.w T<

[Quoh-d iii tli,- I'.ritlHb Labor (lazette, December. P.HM. p. 881.]

AND
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employer who breaks an award by paying less than specified wages,
the recipient of such wages is also a defaulter and should be prose-
cuted. Although in a few cases this has been done in order to make
an example, still, in the large majority of cases, the employer alone
is prosecuted, as it is considered that there is probably pressure from
several directions before a man will accept less for his work than that
to which he is properly entitled.

During the year 190i the cases such as tKe "
examples

"
to which

the secretary refers greatly multiplied^ for in the volume of Awards,
etc., for the calendar year 1904, no less than 27 enforcement cases

against employees appear. All but one of these were against indi-

vidual employees. Two were actions for leaving an employer with-

out the prescribed notice (conviction in both), one for working at

longer than the prescribed hours (convicted), one case against a

union in which the character of the charge is not reported, and
which was dismissed, while 23 were for accepting less than the pre-
scribed wage, and all but 5 of these resulted in convictions.

The cases against workers just referred to really represent, of

course, actions in the interest of the unions or workers as a whole,
and do not, therefore, throw any light upon the problem of enforce-

ment as against workers generally if awards were unfavorable to

them. In fact, the test of the system as to enforcement against work

people has not yet been made. But there have been one or two inci-

dents which have a bearing upon the possibilities in that direction.

In the first place, the New South Wales commissioner found two
instances in which it was certain and a third in wrhich it was prob-
able that workmen who were dissatisfied with the wages awarded by
the court had deliberately limited their output to the amount they
deemed proper for the wages fixed. () These three cases were in

different trades and under three different awards. In one instance

such action by compositors greatly hampered a newspaper in getting
out its issues. (

5
)

In the second place Judge Backhouse reports an

instance in which a union applied for cancellation of its registration
under the arbitration act upon the rendition of an unfavorable award
in its trade. Cancellation could have no effect, of course, upon the

binding force of the award already made, but it would put the union

beyond the law for the future. An occurrence in connection with the

award in 1901 in the boot and shoe industry, which applied to the

entire colony, is significant in this connection. The decision was
adverse to the union's demands, and the trades and labor council of

Christchurch, the chief seat of the industry, gave free expression to

a Report of the New South Wales commission, pp. 24, 26.

& In this particular instance Judge Backhouse reports that the men had

special provocation, as the award put wages actually lower than those which
had been offered by the employers, and they were later raised by agreement of

the parties, but this does not alter the significance of the action.
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its disapprobation by passing a motion finding fault with it. The
Victoria commission () reports a case in June, 1902, in which a

Wellington union, incensed at an interpretation given an award by
the court, passed a resolution

" that the time has arrived when the

workers of the colony should consider methods other than the use

of the court to obtain justice,'' and declared that if it w^ere true that

the court's decision had been unanimous "the representative of the

union on the court has forfeited all right to the confidence of the

workers," Doctor Clark reports:

Employees have shown in a number of instances a disposition to

critici-e the court, and to try to -<< -lire control over the court through
the ministry when dissatisfied with awards. Unions at times meet
and pass resolutions condemning the court. They have sent dele-

gations to the premier with complaints as to the awards of the court,
even asking for the removal of the judge. A labor member intro-

duced a resolution into the upper house of Parliament calling for an

investigation of the court because a few unions were dissatisfied with
some recent awards and decisions. (

6
)

It must be said that such cases as the above have been altogether

exceptional. The Victoria commission declares they are the acts of

the extremists only, and that unionists " as a body, we believe, loy-

ally accept and carry out the awards of the court when they are in

favor of employers," and cites a < a-e in which, when the president of

a union had demanded of the minister of justice the dismissal of the

judge of the arbitration court because an important award had given
the union but a small portion of what they asked for, the members,
who, though disappointed, had quietly accepted the award, immedi-

ately called for and received the president's resignation. But it

must be remembered that the significance of the unfavorable incidents

above alluded to is considerably heightened by the fact that awards

unfavorable to the work people have thus far been relatively few.

They at least emphasize the uncertainties of the future and indicate

grave possibilities if awards shall ever become to a considerable extent

unfavorable to employees. And Doctor Clark indicates that doubts

as to the future under such circumstances are prevalent in New
Zealand itself by the fact that he met " the frequent statement from

both laboring men and employers that the arbitration act may fail

in a time of depression, when the awards must be revised so as to lower

wages or restrict the other advantages previously gained by the

workers."^)

Report of the Victoria commission, p. xxv.

& Bulletin of the United States Bureau of Labor, No. 49, p. 1254.
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DEGREE OF INDUSTRIAL PEACE SECURED.

The purpose of the New Zealand system was to eliminate the costly
warfare of strikes and lockouts from industrial life. This it can be

said to have accomplished for the most part. There have been some
strikes since the law went into force. Judge Backhouse in 1901

reported eight that to his knowledge had occurred since 1894, (
a
)
and

Doctor Clark (
b
) reports that there have been some small difficulties

since 1901. So long as any work people shall be unorganized, or if

organized, shall prefer not to register under the arbitration act,

strikes and lockouts beyond the jurisdiction of the court or boards

will always be possible. Nevertheless, it is certainly true that under

the arbitration system strikes have thus far been comparatively rare,

and none have been of large dimensions. Doctor Clark sums up
the matter thus:

The true statement of the case is that, while there have been diffi-

culties of this character, they have been as a rule exceedingly unim-

portant; they have not occurred among workers directly subject to

the act, and with the extension of the jurisdiction of the court

through amendments to the law to cover allied industries, and the

increasing number of awards and the growth of organization among
the workers, such troubles as have occurred are becoming more and
more rare.(

&
)

Doctor Clark adds, however, that in weighing these facts it must

be borne in mind that the years just prior to the passage of the

arbitration law in 1896 were also comparatively free from industrial

disputes, the record of strikes begun by the department of labor in

1894 showing but five unimportant cases in the two years 1894 and

1895. So that, although the rapid industrial expansion in the colony
which has gone on ever since the arbitration system was established

creates the probability that strikes and lockouts might have greatly

multiplied without the system, nevertheless the contrast between the

years since 1896 and those before is not, as a matter of fact, so

great as might at first thought be inferred.

Doctor Clark points out that the entire absence of strikes by the

unions subject to the arbitration act, although they have frequently

been dissatisfied with awards, is all the more notable by reason of the

fact that up to 1903 it was generally held by them that nothing in the

law prevented their striking after an award had been rendered. It is

true, as indicated in the analysis of the law,(
c
) that the statute prohib-

its strikes or lockouts or the discontinuance of the relation of employer

o Report of the New South Wales commission, p. 420.

6 Bulletin of the United States Bureau of Labor, No. 49, p. 122S.

c Of. supra, p. 465.
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and employed only during the period while proceedings under the act

are pending. A very few cases are reported in which actions have been

brought against employers for dismissing workmen while disputes

were pending before a board of conciliation or the court. The volumes

of Awards, etc., show one such in 1898 (apparently dismissed), one in

1900 (convicted), one in 1902 (convicted), and one in 1904 (dismissed).

These cases were all evidently within the plain meaning of the statute.

But in 1903 occurred a notable case, in which the question of the legal-

ity of such action after an award had been rendered came up. In

February, 1903, the court rendered an award in the Auckland furni-

ture trade, which raised the wages of certain workers 4 cents per hour

over those in an industrial agreement which had previously regulated
conditions and which expired when the award went into effect.

Thereupon two firms, employing about 175 out of the 250 to 300

workers affected by the award, discharged or suspended 17 men on the

ground that they were unable to earn the higher award rate of 30

cents per hour; but the firms were willing to reemploy them at

the former agreement rate of 26 cents which they had been

receiving, if they would secure permits for such lower rate as

incompetents, in the manner specified in the award. The union

secretary, however, to whom one or two appealed for the permits,

refused to consider as incompetents men who had been earning
the minimum wages under the agreement up to the time the award

went into force, and the union maintained that the action of the

employers amounted to a breach of the award. Efforts were made

by the government to induce the employers to reinstate the men,
but unsuccessfully, and finally the registrar of industrial unions,

who is also the secretary of the department of labor, brought an action

against the two employers for breach of the award, and against the

employers' association of which the two firms were members, it being

alleged that, since the employers' association had expressly approved
the action of the two firms and promised to support them therein,

there had been a combined effort to defeat the award.

The case had attracted wide attention, both in New Zealand and

abroad, through its interpretation in the public press as a " lockout "

by the employers to defeat the award. For this reason the court

went into the case at length in its decision, (
a
)
but dismissed the com-

plaint, holding that

The dismissal or suspension of these 13 men under the circumstances

disclosed in the evidence adduced before the court can in no reason-

able sense be called a lockout or be held to be a contravention of the

provisions of the award.

a Cf. Awards, etc., IV, p. 135.
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Apropos of the notoriety which had been given the case and the

significance which had been popularly attached to it, the court took

occasion to say in its decision that

These applications have been clothed with an importance and with

proportions which they do not merit. * * * I entirely disagree
with the suggestion made by the counsel for the applicants that in
these proceedings the efficacy of the industrial conciliation and arbi-

tration act is on its trial, or that an adverse decision to the appli-
cants emasculates the court's awTard and destroys the efficiency of our

present system of labor disputes. I entertain no doubt as to the

power and jurisdiction of the court to effectively enforce its awards
and to carry out in all matters within its jurisdiction the true intent,

meaning, and spirit of the statute.

In the decision itself nothing was said about the question of the

legality of strikes or lockouts after awards have been rendered, but

in remarks made in the course of the case the president of the court

took occasion to affirm that, to quote the statement as given by the

secretary for labor

If a combined and concerted action, such as a strike, took place, he
would consider such action a breach of award and punish it severely ;

* * * he should act in the spirit and not in the letter of the law
;

and that as the spirit of the act was in the direction of preventing
industrial strife, he had power to punish organized infractions of
award.

The secretary concluded from this that the lawr "
appears to be that,

although an individual employer is competent to dismiss his work-

man, or an individual workman is free to leave his employer's service,

there must be no concerted action on either side in this direction, or,

if so, such action will constitute a strike or lockout and be punishable
under the arbitration act."(

a
)

This inference of the secretary, it

may be noted, was specifically incorporated into the law by one of the

1903 amendments, which makes any action, including specifically

combined action, by employers or workers, for the purpose of defeat-

ing awards or agreements at any time during their currency, equiva-

lent to breaches of the awards or agreements and punishable accord-

ingly, and which also makes dismissal of a worker because he is en-

titled to the benefit of an award or agreement equivalent to breach

of the award or agreement.
'While the elimination of strikes and lockouts, for which the New

Zealand system was established, has been practically attained, it is

to be noted that this attainment has been accompanied by a quite

unexpected amount of interference by the system itself in industrial

relations. The secretary for labor, in his report of 1898, remarked

Report of the New Zealand Department of Labor, 1903, p. v.
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that the principal argument used against the law was that it seemed
"
to stir up rather than settle strife, by enabling every petty mis-

understanding to be dragged into the full light of day and become

serious; that the boards and court foment enmity between employer
and employed by binding employers under harassing restrictions

and wasting the time of both parties in litigious proceedings." This

statement of the case, it is safe to say, is overdrawn. Nevertheless it

does appear that to a considerable extent references under the arbi-

tration act have been made in the absence of any previously developed

dispute between employers and employees, and that the very possi-

bilities of the law itself have inspired the making of issues for refer-

ence under it. To this effect is the testimony of Judge Back-

house,^) the New South Wales commissioner, and of Sidney and

Beatrice Webb,(
b
) and the fact has been recognized by both the

author of the law, Mr. Reeves, (
c
) and the colonial secretary of

labor.
(
d
) The original aim of the law was to eliminate the industrial

warfare of strike or lockout
; but, says Judge Backhouse :

It goes far beyond settling disputes in which, but for its provisions,
there would have been strikes. It is used as a means of fixing the

wages and general conditions of labor in many industries, and with-
out doubt will eventually be so used in all.

According to the Webbs, such use of the system was the natural

result of the discovery by the labor organizations that it was pos-

sible by proceedings under the law to secure uniform conditions of

employment in a trade and thereby realize the trade-union principle
of the " common rule." But it is also true that in industries which

have once come under the law references have to some extent been

multiplied simply in the hope of better terms by renewed proceed-

ings. Judge Backhouse states that

Generally, when an accepted recommendation or an award ex-

pires there is a tendency on the part of the men to immediately make
a reference, and demand more than they expect to get, in the hope
that some improvement will be made in their condition. (

a
)

As pointed out by Doctor Clark, (
e
) who also notes the fact of the

unexpected multiplication of cases under the law, the effect of this

condition of things has been, especially in later years, when the crush

of business in the arbitration court has greatly delayed awards, to

render uncertain the future conditions of production and to that extent

to hamper employers.
" There is no more finality," says he,

" in the

a Report of the New South Wales commission, p. 23.

6 Industrial Democracy (1902 ed. ), p. xlv.

c The Long White Cloud, p. 389.

d Report of the New Zealand Department of Labor, 1898, p. v.

e Bulletin of the United States Bureau of Labor, No. 49, pp. 1241, 1242.
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labor situation under the existing awards than there was when the

law went into operation. Quite the reverse."

In connection with this matter of multiplication of cases, one ex-

treme abuse of the law has occurred which grows out of the fact that

any seven men may form a> union and register, and then a majority of

the seven, or but four, may secure a reference of a case, which will'

affect the entire industry. Judge Backhouse reports that there have
been instances, though apparently rare, in which a handful of men
have by this means caused great annoyance where before no friction

between employers and employees existed, and that labor "
agitators

""

have made use of such possibilities to stir up trouble.

On the other side of the record, with reference to strife created by
"

the arbitration system, is the number of cases in which employers
and employees have by themselves come to agreements concerning .

terms of employment and of their own motion put these agreements
under the compulsion of the system as to enforcement by registering ;

them as industrial agreements under the arbitration act. Thus up
'

to the close of 1904 a total of 124 such voluntary agreements under the
'

law are recorded in the volumes of Awards, etc., including, by years
ended June 30, 2 in 1897, 2 in 1898, 6 in 1899, 16 in 1900, 28 in 1901:

for the eighteen months July, 1901, to December, 1902, 35
;
and by

"

calendar years, 16 in 1903 and 19 in 1904. Besides the above, four
"

cases are reported in 1904 in which additional employers registered
'

their concurrence in already existing agreements. The great ma- -

jority of these industrial agreements, it may be noted, were for the

renewal with or without modification of expired awards or agree-

ments made before boards, or for the making of terms in one district :

on the basis of an award or recommendation in another.

EFFECT ON INDUSTRIAL PROSPERITY.

Perhaps the most serious general charge made by adverse critics of

the New Zealand system is that, even though it has practically done
'

away with strikes and lockouts, it has been a serious drag upon the
'

industrial development of the colony. The charge, however, does

riot appear, upon examination, to have any substantial basis in fact.

In the first place it is certainly true that the period of the law's

operation has been one of prosperity and marked expansion of indus-

try. The secretary of the department of labor reported in 1895 that

signs of a revival after the depression of 1893-94 were then visible. ,

and in 1896 that the upward tendency had been sustained, and

annually thereafter repeats his report of a year of pronounced pros-

perity. The growth in manufacturing industries is indicated by the '

50 No. 60 05 M 9
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following figures, showing the number of employees in factories

registered under the factory law :

EMPLOYEES IN FACTORIES REGISTERED UNDER THE FACTORY LAW, NEW
ZEALAND, 1805 TO 1904.

[From the Report of the New Zealand Department of Labor. 1004, for number of em-
ployees, and report for each year for number of factories.]
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EMPLOYEES IN NEW ZEALAND MANUFACTURING INDUSTRIES EMPLOYING
1,000 PERSONS OR OVER IN 1904, COMPARED WITH TOTAL EMPLOYEES IN
1895.

[From figures in the Report of the New Zealand Department of Labor, 190-1, chart oppo-
site p. 94.]

Industry.
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dence that the fixing of wages under the law has impeded or pre-

vented the expansion of commercial undertakings in the colony,"

with one exception. Finally, Doctor Clark, () in a discriminating

consideration of the question, finds the general facts thus :

It would seem to an observer coming from outside the colony that

the effect of the arbitration law upon industrial development and

general business prosperity had been very greatly exaggerated by
both its advocates and its opponents. There is no more occasion to

attribute the expanding commerce and manufactures of the colony to

labor legislation than there is to ascribe the rise and fall of the

tides on our Atlantic coast to the river and harbor bill.
* * *

On the other hand, there is no evidence to show that the labor laws of
New Zealand have seriously hampered industry as a whole, or have.

prevented the investment of capital sufficient to maintain her indus-

trial growth, even during the period of abnormal expansion that has

just preceded. There is no evidence to prove that the gen-
eral flow of capital to and from the colony has been materially affected

by the passage of that act [the arbitration law] or by its subsequent
operation.

* * * There are probably special instances where
investors have hesitated to put money into enterprises and where new
undertakings have been discouraged by the fear that they might be

hampered by the regulations of the court. * But cases of this

sort reported were not numerous nor inlportaht, and they were greatly

outweighed by the instances where new factories had been started and
old ones extended since arbitration had been legally enforced.

The one notable exception in the colony's general prosperity, sev-

eral times alluded to above, is the boot and shoe industry, which all,

including the colony's secretary for labor, agree has not prospered in

recent years. This fact does not appear so distinctly in the above

table, comparing number of employees in 1904 and 1895, as in the

following comparison of number of employees in the industry in the

years 1898 to 1904, the figures being as given in the annual reports

of the department of labor :

EMPLOYEES IN BOOT AND SHOE INDUSTRY, NEW ZEALAND, 1898 TO 1904.

Year.
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American, made goods with which the industry has had to contend.

That wage conditions alone, as fixed by the court, have been the sole

factor in producing this situation does not seem a warrantable con-

clusion, however. Another important factor has been the more highly

specialized processes of manufacture on a large scale, which character-

ize the industry in the United States and Europe. This the secre-

tary for labor, discussing this subject in 1902, (
a
) was inclined to

give as the chief explanation of the situation in the boot and shoe

industry of the colony, and the Victoria commission reports (
&
) that

importers and manufacturers in New Zealand admitted that

The decline in home manufactures is largely attributable to special-
ization of work in the processes of bootmaking and diminished cost of

production by the use of the finest machinery at places like Boston
and Northampton.
Aside from the boot trade, Doctor Clark states

(
c
)
that " a number

of minor instances were reported where, after an award had been

granted, the price of articles produced under the awards was in-

creased to an extent that discouraged home production," but that spe-

cific instances of this kind were not important in themselves, and
Doctor Clark remarks in this connection that " the court takes trade

conditions into account in making awards (as heretofore indicated)
and it is only when inexperience with the details of a case or deficient

information as to real trade conditions leads to an error in an award "

that such cases as the above occur.

Such cases as that in the boot trade and the others just allu-ded to,

it will be seen, represent a class in which the power of the court to

impose at will what it may consider fair conditions for labor is

strictly limited by foreign competition, and there is no remedy avail-

able by any provision for extension of awards which has preserved
the court's freedom in this direction so far as any competition
within the colony is concerned.

It is generally conceded that there has been an increase in the cost

of living in New Zealand as a result of the higher wages awarded

by the court. Doctor Clark remarks in this connection that the

United States
" has experienced perhaps an equal relative rise in

prices within the last eight years," and the secretary for labor in

his 1902 report urged that the rise in wages really carried little dis-

advantage since its effect was to increase the workman's capacity

as a buyer in the colony's markets, and so contributed to general

prosperity. Doctor Clark, however, points out that there may be a

problem ahead in these rising prices, since the New Zealand farmers

sell their goods in a foreign market in competition with goods pro-

Report of the New Zealand Department of Labor, 1902, p. ii.

& Report of the Victoria commission, p. xxiii.

c Bulletin of the United States Bureau of Labor, No. 49, p. 1238.
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duced by nonaward protected wage-earners, and what the farmers,
who thus have the prices of their commodities fixed by foreign

markets, might think of rising prices of other commodities nt home
under award wages in case the foreign prices of theirs should fall

i- problematical and all the more serious a question because the

farmer holds the dominant vote in the colony. At present, however,
this seems to be mainly a possible problem for the future, since now
the New Zealand farmers are enjoying a high degree of prosperity,

although the Victoria commission reported (
a
) that complaints wore

heard from farmers over their position, a- above indicated.

.VIHTl'DE OF PUBLIC OPINION.

In conclusion, it remains to notice the attitude of public opinion in

New Zealand toward the arbitration system. On this, Doctor Clark's

te>timony,(
&
) as being the latest and, *on the whole, most complete

and discriminating, is perhaps mo>t authoritative and. it may be

added, is not controverted in any important respect by other outride

ok- rvers. His general conclusion is that opinion is divided, that
u
workingmen ;i- ;i da ar*- in favor of, and employers as a class are

opposed to, the present arbitration law." lie says, however:

It is doubtful if there i- an employer of importance in New Zealand
who would return voluntarily to the >\>tem of Mrikes. They would
amend and modify, probably entirely remodel, the present legi>!ation,
but they would retain in -ome form or other it> e ential principle.
Public opinion in the colony has been cultivated into a position
where it would hardly tolerate again a free fight between employer.-:
and employee-.

AUSTRALIA.

Four Australian colonies and the Common wealth of Australia have

enacted laws with a view to the peaceable settlement of collective dis-

putes between employers and workmen. The first to pass such a law

was Victoria in 1891, followed by New South Wales in 1892, South
Australia in 1894, while the fourth, Western Australia, passed its

fir^t act in 1900, and the Commonwealth passed an arbitration law in

11)04. The inspiration to such legislation in the first three mentioned

came from the great maritime strike of 1890, which seriously affected

all Australia and ranks as the greatest industrial dispute ever known
in that country.

VICTORIA.

In Victoria as early as 1887 a royal commission on employees in

shops recommended the establishment of courts of conciliation for all

a Report of the Victoria commission, p. xxvi.

& Bulletin of the United States Bureau of Labor, No 49, pp. 1248, 1249.
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disputes, patterned after the French councils of prudhommes. (
a
)

Nothing came of this recommendation of the commission, but in 1890

a bill was introduced in the legislative assembly and after failing
of passage that year and being reintroduced the following year, be-

came the law of December 22, 1891.

ACT OF 1891.

This act is an adaptation of the English Councils of Conciliation Act,

1867, much of it being taken verbatim from that law. The funda-

mental difference between the English and the Victorian acts lies in

the fact that while the former was so drawn as to be confined mainly
to individual disputes for which compulsory arbitration was pro-

vided, the latter is designed solely for collective disputes and the

voluntary principle is preserved throughout.

Though involving some repetition of the description of the English

act, for the sake of clearness the Victorian law in full is here summa-
rized. Any number of employers and employees of a locality may
agree to form a council of conciliation and jointly petition the gov-
ernor in council for a license to be issued at the discretion of the gov-
ernor. Every licensed council must be composed of equal numbers

of employers and workmen, not less than 'two nor more than ten of

each, the number of members and the trade or trades for which the

council is established to be inserted in the license. Within thirty

days of the granting of the license the petitioners shall elect the mem-
bers of the council at a time and place specified by the governor.
Each council shall elect its own chairman and clerk and such other

officers as it chooses. The chairman, who may take part in delibera-

tions but has no vote, is not to be chosen from the members of the

council. In case there is failure to elect members or chairman, the

governor in council may appoint them.

After the formation of a council there shall be annual elections of

members, employers and workmen electing their members in sepa-
rate assemblies. For the purpose of elections the clerk of each coun-

cil shall keep a register of employers and employees in separate lists,

whereon he must register, under pain of fine, all qualified voters. All

persons may register who have been occupied in the trade within the

district for six months previous to the election, except uncertificated

insolvents and convicted criminals. Anyone entitled to vote may be

elected to membership in the council. The clerk of the council shall

be the returning officer of elections.

Whenever any dispute arises between employers and workmen,
either party or both may bring the matter before a council by written

The final report of the Victoria commission is reproduced in the Report of

the New South Wales Royal Commission on Strikes, 1891, pp. 78, 79.
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complaint to the chairman. When so submitted the case shall first

be referred to a committee of conciliation, consisting of one employer
and one workman, appointed by the council, who shall endeavor to

bring the parties to an agreement. If this effort fails, the matter

shall be laid before the council sitting with at least one-half the mem-
bers and with equal numbers of employers and workmen present.
At hearings before the council evidence may be taken on oath and books

and papers called for,
" and every means used to show to the parties in

difference what ought to be done in the matter in dispute," () and
the council may make written suggestions or recommendations
thereon. Counsel or agents shall not be allowed at hearings except

by consent of both parties.

If the dispute remains still unsettled, the council may, at a subse-

quent meeting, called for the purpose by a three-fourths vote of the

members present at the first hearing, submit the case for arbitration

to
" some indifferent person

"
appointed by the council and approved

by the parties. The arbitrator may take evidence on oath, and shall

deliver his a wiinl to the clerk of the council, by whom it is to be laid

before the council, and the council shall inform the parties of its

purport. It is expressly declared that " no such award shall be taken

into or enforced by any court of law."

The Victoria act of 1891 went into effect on January 1, 1892, but

with a view of its provisions its history is complete, as, like the Eng-
lish law, which it copied, it was never anything but a dead letter,

since, according to a statement by the undersecretary of the colony
in 1896, no resort to the law had been made up to that time, and none

has occurred since.

PROPOSED COMPULSORY ARBITRATION.

In connection with the colony of Victoria it remains to note the

recommendation of a compulsory arbitration system made by that

colony's royal commission on its Factories and Shops Acts, to whose

report frequent reference has already been made in the chapter on

New Zealand. The special subject of investigation before this com-

mission was the minimum wage boards established in Victoria by the

Factories and Shops Act of 1896. By an amending act of 1900 it was

provided that the act of 1896 and subsequent amendments should

remain in force for two years and thereafter to the close of the next

ensuing session of Parliament, and also that within twelve months of

the commencement of the act of 1900 a royal commission should be

appointed to investigate and report at pleasure upon the working
of the law. Such a commission was appointed in June, 1900, and pre-
sented its report in February, 1903.

a Sec. 12 of the law.



GOVERNMENT INDUSTRIAL ARBITRATION. 521

Besides examining into the working of the minimum wages boards

of Victoria the commission made a study of the compulsory arbitra-

tion systems of New Zealand and New South Wales, visiting the

former colony at least, for this purpose. This attention was not given
to the New Zealand and New South Wales systems, because these cor-

responded in purpose with the system of minimum wage boards in

Victoria. On the contrary, the former were designed to eliminate

the industrial warfare of strike and lockout, while the latter was set

up to abolish sweating conditions in various industries by providing
a method for fixing minimum wages, with the way perfectly open for

labor disputes and strikes and lockouts over questions of higher

wages or other conditions.

But while differing thus fundamentally in purpose, both systems

involved, especially in their practical operation, the essential principle
of State regulation of the labor contracts, the one as respects any of

the terms of employment, the other as respects wages. As already
indicated the most conspicuous feature in the practical operation of

the New Zealand arbitration system (recognized as its logical out-

come by New South Wales, as noted below) was the constant develop-
ment of the compulsory features of the system, with the State regula-
tion necessarily involved therein, to the exclusion of the voluntary,
and as a matter of fact the Victoria minimum wage boards, established

originally to deal only with those industries where sweating was a

conspicuous evil, have in practice developed beyond this original

antisweating purpose and more and more in the direction of the

regulation of wages generally. (
a
)

The results of the commission's comparison of systems led them to

recommend the adoption of compulsory arbitration in place of the

existing minimum wage-board system, and they presented a detailed

plan for proposed arbitration tribunals. This was an adaptation of

the New Zealand and New South Wales systems, and the following

summary by the commission (
6
) reveals the important changes which

it was proposed to make in those systems :

In deciding to recommend the establishment of conciliation and
arbitration tribunals in .this State to deal with industrial disputes
and other matters which, at the present time, are only partially dealt

with by wage boards, we have taken great pains to adapt to the

requirements of our local conditions the best features of the New
Zealand and New South Wales acts. One of the most important
changes in the constitution of the lower tribunals is the proposed
creation of these bodies as courts and not as boards, with power to

deal in the first instance with all industrial disputes referred to them,

a Cf. Doctor Clark's report on " Labor conditions in Australia " in Bulletin of

the United States Bureau of Labor, No. 56 (January, 1905), pp. 61, 62.

6 Report of the Victoria commission, p. Ixvi.
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and to either confirm an industrial agreement between the
parties

when such can be arrived at, or, failing such agreement, after an
interval of fourteen days, to make an awrard for a period of six

months. This proposal commends itself to reason and common
sense, as one of the chief defects of the New Zealand law is the want
of power of the boards to make awards even for the shortest term.

This causes many appeals to the arbitration court which should be

quite unnecessary. In dealing with the important position of chair-

men of the conciliation courts we provide that they shall be in each

case police magistrates, nominated for appointment by the chief jus-
tice of the supreme court. Under procedure we propose to exclude

lawyers from practicing in the courts in order that the proceedings
may be as plain and simple as possible and free from undue delays
or postponements. The court of arbitration is to be a court of appeal
only, reviewing the conciliation courts' awards, and is to consist of a

supreme court judge and two lay members. In providing for the choice

of members of both tribunals we recommend the double-election sys-

tem, viz, first, the employers and employers' [employees'] unions are

respectively to elect delegates, and then the delegates on' each side

elect persons io be nominated as members of the courts. All refer-

ences of disputes to the. courts, we propose, shall be made by an

employer, a two-thirds majority of the members of an industrial

union, or by the registrar of the arbitration court. In the matter of

registration of industrial unions of employees, to enable them to come
under the provisions of the act, we provide that not less than 15 must

register when there are 30 or more bon-a fide workers in an industry.
When there are less than 30, not less than one-half of the total number
must register. Two or more employers, or any employer, company,
corporation, or association who, or which, during the previou's six

months has had not less than 50 employees, may also register. Trade
unions are to be parties to industrial agreements, and to be bound by
awards of the courts. The stringent provisions of the New South
AVales law fixing heavy penalties for strikes or lockouts, or breaches

of awards, are embodied, and, under the definition of terms, it is pro-

posed to exclude rural industries and domestic service from the opera-
tion of the act.

The Victoria Parliament has not seen fit so far to adopt the recom-

mendation of the commission in favor of compulsory arbitration.

Instead the Factories and Shops Act (providing for the wage boards) ,

which expired by limitation on October 31, 1903, was replaced the

same year by a new act continuing the samer system, amended in some

points (chiefly by a provision for a court of appeals to which appeals
from board decisions as to wage rates may be taken), but without

change of its essential character.

NEW SOUTH WALES.

The earliest proposal of legislation on the subject of industrial

arbitration and conciliation in New South Wales was in 1887, when
a bill was introduced for permanent councils of conciliation and for
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voluntary arbitration, but with compulsory awards where the parties
should agree to be bound thereby. () This bill got little beyond
introduction, however, and no further measure was proposed until

the maritime strike of 1890 forcibly directed attention to the subject.
That conflict led to the appointment in New South Wales of a

royal commission on strikes in November, 1890, to investigate the

whole subject of the causes of strikes and the means of avoiding or

settling such disputes. This commission reported in May, 1891, and
a bill based upon its recommendations was introduced in August of

the same year. Owing to a change of administration this bill failed

of passage, but in 1892 another measure, embodying much that was
in the former bill, though by no means identical with it, was intro-

duced and, being speedily passed with very little opposition, became
the law of March 31, 1892, known as the Trade Disputes Conciliation

arid Arbitration Act, 1892.

THE TRADE DISPUTES CONCILIATION AND ARBITRATION ACT, 1892.

This act provided that the colony should either be divided by the

governor into industrial districts, not more than five in number, or

the governor might decide that the whole colony should be treated

as one district, and in each district a council of conciliation should be

established, and for each the governor should appoint a clerk of

awards. If the colony should be divided into districts, each council

of conciliation \vas to be composed of four members appointed by the

governor, two upon recommendation of a majority of the employers'

organizations and two upon similar recommendation by the employ-
ees' unions of the district. In case the colony was treated as one dis-

trict, the one council of conciliation was to be composed of not less

thsn 12 nor more than 18 members, appointed in the same manner
as above. Recommendation of members could be made only by such

employers' and workmen's organizations as were registered under the

Trade Union Act of 1881. Members of councils were to hold office for

two years. For the entire colony one council of arbitration was pro-

vided, consisting of three members appointed by the governor for

two-year terms. Two of these members were to be appointed in the

same manner as members of councils of conciliation that is, one each

on recommendation of the employers' and the workmen's organiza-

tions. The third member, who was to be president of the council,

was to be an "
impartial person

"
appointed either upon recommenda-

tion of the other two or, failing such recommendation, independently

by the governor. The president must not be engaged in any employ-
ment outside the duties of his office.

a This bill may be found in the Report of the New South Wales Royal Com-

mission on Strikes, p. 68.
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The act contemplated the reference of disputes first to the council

of conciliation, and then, if no settlement could be reached before that

body, to the council of arbitration. The parties might, however, by
mutual agreement, refer the case directly to the council of arbitration

in the first instance. Reference of a dispute to the council of con-

ciliation was to be made by either (1) a joint agreement of the par-
ties to so refer it or (2) an application for reference by one party,
the application in either case being made to the clerk of awards and

by him laid before the council summoned by him for the purpose.
The above is all that was specified in the statute as to the mode of

reference. But under subsequent regulations, issued by the governor
with approval of Parliament, as authorized by the law,() it was pro-
vided that where but one party applied for reference to conciliation

the clerk of awards wras to notify the opposite party, specifying a

limit of fourteen days within which a "
reply

"
agreeing to the refer-

ence might be made. It is to be noted that the olhor party was per-

fectly free to make no reply and refuse assent to the reference and
that in such a case the reference was blocked. Practically, therefore,
cases could be brought before councils of conciliation only by consent

of both parties.

For the hearing of a case when referred to it, the council of con-

ciliation was always to consist of four members. In case the colony
were treated as one district the parties to the dispute were each to

designate two members from the one standing council for the colony
or any two persons from outside that body, the latter to be approved

by the governor of the colony. The duty of the conciliation coun-

cil was to seek to bring the parties to an amicable agreement. If it

failed in this, its powers and duties were to end and the result was
to be reported to the clerk of awrards. The case could then be car-

ried to the council of arbitration by an application from one party
to the clerk of awards. For the hearing of cases referred for arbi-

tration the four members, of the council of conciliation might sit

with the council of arbitration, but only for the purpose of informing
the latter when called upon and were to have no voice in the deci-

sion. Within one month after the completion of a hearing the

council of arbitration was to render its award, signed by a majority
of its members, and this was to be made public. The award was
to have no compulsory force except as the parties had previously

agreed in writing to be bound by it. If both parties had so agreed,
the award might be made a rule of the supreme court upon applica-
tion by either party.

At hearings no counsel or attorneys were to appear, but parties

might each appoint not more than three persons to conduct their

Two such regulations were issued, one of June 23 and the 'other of Sep-

tember 6, 1892.
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cases, and these representatives might be paid agents if they them-

selves were directly interested in the dispute. Hearings before a

council of conciliation might be either public or private, but those

before the council of arbitration were always to be public. To both

councils full power was given to compel the attendance and testi-

mony of witnesses, and they might enter and inspect premises for

the purpose of securing evidence. Members of councils of concilia-

tion were to receive remuneration for each sitting while engaged in

hearings, but members of the council of arbitration were to receive

salaries as well as fees for sittings. The expenses under the act,

except those of the parties and witnesses, which were to be borne by
the parties, were to be met by appropriations of Parliament.

Finally, as to the disputes within the jurisdiction of the act, the

only limitation set was in the exclusion of all those in which fewer

than 10 employees were concerned. One section of the law enumer-

ated the subjects of dispute within its scope, but the classes therein

mentioned covered essentially all subjects of collective disputes.

By the terms of the act it was to continue in force for four years
from March 31, 1892, the date upon which it became law. It went

into practical operation with the issuance of the regulations of June
23 following. It was decided to treat the whole colony as one district,

and one clerk of awards was appointed therefor. It was further de-

cided that the standing council of conciliation should number 16

members. All the trades of the colony were grouped in 8 classes,

and two members of the council, one representing employers and the

other employees, were appointed from each class. The organizations

registered under the Trade Union Act up to June 30, and which were,

therefore, entitled to make recommendation of members, comprised
124 employees' unions and 7 employers' associations. Of these, how-

ever, but 55 of the former and 4 of the latter made recommendation

within the required time limit.
(
a
)

The proportion of workmen's

unions making recommendations is not, however, correctly repre-

sented by the above figures, for the reason that 124 was the number
of unions on the books of the registrar of trade unions and friendly

societies, and included many lapsed organizations which had failed

to withdraw their names. The registrar reported at the time that
"

it was certain that nearly all the organizations which have failed

to vote are defunct." (
&
)
A considerable majority, at least, of the

unions actually in existence made recommendations.

a Eight other employees' unions sent in recommendations after the expira-

tion of the time limit.

& Manual of the Trade Disputes Conciliation and Arbitration Act, 1892 (pub-

lished by the clerk of awards in 1892), p. 52. In 3893 the clerk estimated, on

the basis of returns to inquiries addressed by him to the unions, that the num-

ber then in existence was not over, and probably under, 92, although there were

134 on the books of the registrar of trade unions at that time.
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The clerk of awards and members of both councils having been duly

appointed and offices established, the system was fully organized on

October 13, 1892, when the president of the council of arbitration

delivered an inaugural address before the members of both councils,

Within the next few weeks systematic efforts were made to bring

employers and employees generally to the support of the system, but

with scant success. - In November a meeting of emploj^ers' repre-

sentatives was held, to which 14 associations of employers had been

invited to send delegates. Only 4, however, responded, the rest

sending either refusals or apologies. A week later a more successful

meeting of trade unions was held, 44 organizations being represented.

The president of the council of arbitration laid before this meeting a

proposal that the unions should make it a rule to refer all disputes

likely to lead to strikes to one or other of the councils, and copies of

such a rule suggested for incorporation into the laws of each organi-

zation were distributed to those present. Subsequently copies were

sent to all the trade unions in the colony with request for a report as

to the result of its consideration. Out of 102 unions to whom copies

were addressed acknowledgments were received from but 28, and of

these only 5 adopted the rule. Five others said they already had

provision in their rules for reference of disputes to conciliation, 10

declined to adopt the rule, and 8 reported that the number of their

members employed by any one firm was less than 10, and hence they

did not come under the act.

This inauspicious beginning proved to be but the forerunner of a

record of almost complete failure of the law, as appears in a report

by the clerk of awards made October 1, 1893. (
a
) Up to that date

that is, one year from the time that the machinery for procedure
under the act had been fully established attempts to apply the law

had been made in 16 disputes. In only 2 of the 16 wTas a settlement

effected. In one of these an agreement was brought about before a

council of conciliation and in the other by an award of the council

of arbitration to which the case had by mutual agreement been sub-

mitted in the first instance.

In the other 14 cases not only was no settlement effected under the

act, but in none of them did proceedings get as far as a hearing before

either council. In 8 cases a formal application for conciliation or

arbitration was made by the employees, but in every case was refused

by the employers, while in the other 6 the proceedings got no further

than informal negotiation by the clerk of awards with a view to

inducing parties to resort to the act, which they declined to do, how-

ever, as being either unacceptable or unnecessary. This informal

negotiation by the clerk of awards was not authorized by the law,

a Report on Inchistria) Disputes and Claims, 1893.
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t was nevertheless undertaken as being very desirable and not

prohibited by the act. Finally, it is to be noted that out of the 14

cases for which details are given in the report, in none did employers
of their own motion turn to the act, while in 8 the workmen resorted

to it upon their own initiative. In the other cases the clerk of awards

took the first steps to bring the act into play. Further, aside from
the two disputes which were settled, in no case did workmen decline

to resort to the act, their readiness therefor being reported in all but

two, in fact, while in every one the employers did so decline.

The above facts indicate the chief cause of the failure of the act,

namely, an unfavorable attitude toward it on the part of employers.
As either party to a dispute was free at all times to refuse proceed-

ings, such opposition was necessarily fatal to the law.

The explanation of this attitude on the part of employers, as sug-

gested by the clerk of awards in his report, is to be found in the

fact that at the time the act went into effect circumstances in the

colony were such as to place the employers, as compared with the

working people, in an altogether dominant position. This was the

result of two chief factors. In the first place, the great maritime

strike in 1890 ended with victory for the employers, and gave a great

impetus to the principle of association among them in the next suc-

ceeding years, while the trade unions came out of that struggle

defeated and impoverished. Second, the years after 1890 were years
of general commercial depression, culminating in the crisis of 1893,

which put the unions at the further disadvantage of having to face

?. falling labor market. So decisively superior was the strength of

employers under these circumstances that, according to the statement

of the clerk of awards, during the years 1891 to 1893, a period notable

for the number and bitterness of its industrial disputes,
"
evety strike

that could be regarded as significant had failed to attain its

purpose." () The employers, being thus in a position to enforce

their own terms, and with the prevailing hard times furnishing either

sound reason or read}^ excuse for refusing concessions to employees,
were little inclined to adopt methods of conciliation and arbitration,

and the fact that previous to 1890 conditions had been just the reverse

with the unions dominant was by no means calculated to soften that

attitude.

The Trade Disputes Conciliation and Arbitration Act of 1892 hav-

ing proved so unfruitful, Parliament refused to appropriate further

funds for its expenses after 1894, and the councils of conciliation and

arbitration went out of existence with the close of that year. The

system, therefore, failed to survive the four experimental years for

which it was passed. Early in 1895 an effort was made to amend the

Report on Industrial Disputes and Claims, 1893, p. 3.
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act so as to give "the council of arbitration power to compel parties to

a dispute to come before it for the purposes of public investigation
into the causes of the controversy. This attempt to open the way for

positive interference by the council, instead of leaving all initiative

to the parties, was unsuccessful, however, and the act expired by
limitation on March 31, 1896.

THE CONCILIATION AND ARBITRATION ACT, 1899.

Four years and one month later another law went into effect,

namely, the Conciliation and Arbitration Act of 1899, assented to

April 22 of that year and in force on Ma}^ 1 following. This act con-

fers upon the minister of public instruction, labor, and industry in

New South Wales the same powers with reference to conciliation and

arbitration proceedings (
a
) as are conferred upon the board of trade in

England by the act of 1896, the corresponding sections being taken

verbatim from the English act.(
6
)

That is, whenever a difference

between an employer and his workmen "
exists or is apprehended

"

the minister may (1) direct inquiry into the causes and circumstances

of the difference; (2) take any steps he deems expedient to bring the

parties together for amicable negotiation; (3) on the application of

either party appoint one or more conciliators; and (4) on the applica-

tion of both parties appoint an arbitrator. The colonial act adds to

the above, however, one very important provision by providing that

where efforts for an amicable settlement of a dispute fail the minister

may direct a public inquiry into the causes and circumstances of the

difference upon the application of either party, such inquiry to be

conducted by a judge of the supreme or district courts or the presi-

dent of the land court. The original bill made this inquiry obliga-

tory upon the conditions named, but Parliament, after devoting most

of its discussion of the measure to this point, amended it so as to

leave the inquiry to the discretion of the minister. The only other

important provision of the act confers upon
"
any arbitrator or per-

son authorized by the minister to conduct a public inquiry
"
the right

to enter and inspect premises, and full power to compel witnesses,

including the parties, to appear and testify. This latter provision
was copied from the old act of 1892, as were also one or two others

dealing with minor details.

Compared with the law of 1892 this act of 1899 is notable on the

one hand for its simplicity, on the other for the larger possibility of

its utilization. The old law set up elaborate machinery, but made its

operation contingent upon the acquiescence of both parties to a dis-

o The English provisions for registration of conciliation and arbitration boards

and for Government aid in their establishment are omitted in New South Wales.

&Cf. supra, pp. 402,403.
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pute. The later statute creates no machinery, but opens the way for

government mediation without application from contestants and for

public investigation upon the desire of either one of the parties.

The law of 1899 went into operation in May of that year and is still

in force. Up to the close of the year 1900 there had been but four

cases under it, three in 1899 and one in 1900, although the annual

report of the department of labor and industry for 1899 states that

the department record of a dozen or more of strikes and disputes

probably did not by any means exhaust the list of controversies

wrhich occurred in that year alone.
(
a
) In all four cases under the

act there had been stoppage of work, three being strikes, the fourth

a lockout. In one the minister of labor and industry intervened upon
his own motion and arranged a conference of the parties, which did

not result in a settlement, however. In another a request for inter-

vention was made by the work people, but an attempt by the minister

to bring about a conference failed because of the refusal of the

employers to participate in it. Thereupon, by request of the employ-
ees, a public investigation was held. But the report made failed to

settle the dispute, because the employers refused to take back the

strikers in a body, which the latter insisted upon, although willing to

accept the report, which was adverse to their demand for higher

wages. In the third and fourth cases settlements were effected by
arbitration. In the one the parties agreed to submit the dispute to

arbitration and at their request the minister appointed an umpire to

preside over a board named by the parties, who had agreed to abide

by the award. In the other the minister took the initiative v and

arranged a conference presided over by a conciliator agreed upon by
the parties. No settlement was reached at the conference, but subse-

quently, through the mediation of the conciliator, an agreement was
made to refer the case for arbitration to a district court judge. Work
in this case was not resumed pending the decision. When the award
was given the men returned to work, but on their next pay day did

not receive the wages to which they considered the award entitled

them. They therefore took police-court proceedings to recover the

additional sum which they regarded as due them and secured a find-

ing in their favor. Thereupon the employer attempted to secure a

writ of prohibition from the supreme court, but without success, the

court holding that the men's claim was in accordance with the

award. (
&
)

Report on the Working of the Factories and Shops Act, Conciliation and
Arbitration Act, etc., 1899, p. 10.

& These facts as to results under the law of 1899 are from a statement by the

clerk in charge of the New South Wales department of labor and industry in

1900 and the annual reports of the department for 1899 and 1900.

50 No. 60 05 M 10
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No more favorable results under the act of 1899 appear for the

year 1901 than for the year and a half preceding. The annual report
of the department of labor and industry for 1901 could record but

three interventions under the act during that year. Apparently the

department itself took the initiative.in all three cases. In one case

(a strike) its efforts were blocked by the refusal of the employers
to accept either conciliation efforts or arbitration; in another case

(apparently not a strike or lockout) the department opened communi-
cation with the parties, but the latter came to a settlement by them-

selves; in the third instance (a strike) a conference of the parties was

arranged by the department under the presidency of the minister of

public instruction, labor, and industry, at which a settlement of the

dispute was effected.

Although the New South Wales law of 1899 still remains on the

statute book, it is altogether likely, as remarked in the report of the

labor department for 1901, that its record in practical operation will

not extend beyond the above seven cases, owing to the establishment

at the close of 1901 of a compulsory-arbitration system, as described

below.

THE COMPULSORY ARBITRATION LAW OF 1901.

Having essayed voluntary conciliation and arbitration under two

different laws, one of which had issued in complete failure, while the

other had produced but very meager results, Ne\v South Wales turned

her attention to compulsory arbitration, the inspiration thereto com-

ing from the experience of her neighboring colony, New Zealand. In

1900 a bill for a compulsory system passed the legislative assembly,
but \vas defeated in the council. () Its discussion, however, led to the

appointment in February, 1901, of a special government commissioner

to investigate and report upon the working of the New Zealand arbi-

tration la\v in particular and of the laws of such other colonies as he

considered necessary. Judge Alfred P. Backhouse, of the district

court of the colony, was named for this mission. Several weeks were

spent by him in New Zealand in a study of that colony's arbitration

system, and Victoria was also visited for an examination of its mini-

mum-wage boards, and the commissioner's report was presented to the

lieutenant-governor in July. This report (
6
)
makes a printed docu-

ment of 31 quarto pages, 20 of which are devoted to New Zealand and

8 to Victoria. It is marked throughout by an exceedingly judicial

tone and the utmost impartiality.

a Cf. Annual Report of the Department of Labor and Industry, 1900, p. 9.

* Report of Royal .Commission of Inquiry into the Working of Compulsory Con-

ciliation and Arbitration Laws, Sydney. 1901. Cf. in this connection the chapter

on New Zealand, where extensive use has been made of the report. That por-

tion of it dealing with New Zealand may be found in full in the Fifteenth Annual

Report of the New York State Board of Mediation and Arbitration (1901), p. 381.
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Judge Backhouse confined himself solely to the determination and

presentation of facts as to the working of the laws studied, without

any attempt at criticism or discussion of principles, and made no
recommendation whatever as to legislation in his own colony. In the

light of his report, however, the New South Wales Parliament voted

for a compulsory-arbitration bill introduced by the attorney-general
of the colony, Hon. B. R. Wise, who had framed the bill introduced

a year earlier, the result being the Industrial Arbitration Act, 1901,
assented to December 10 of that year. Although amendments have

been proposed, this law of 1901 stood unamended as late at least as

the opening of the session of Parliament which began in August, 1901.

The author of the law states that it was carried through Parlia-

ment without material alteration, so that it embodies his ideas with

logical completeness. () It is based on the New Zealand system, but

with important alterations, calculated, in the opinion of its framer,
to avoid the "

defects in method and errors of principle
" which

experience had revealed in that system. The most fundamental of

these changes consists in the elimination of conciliation entirely,

leaving compulsory arbitration, pure and simple, as the one method

for all disputes. This represents, in principle, a radical departure
from the New Zealand system, but is by no means so wide a departure
from the developments of actual practice in that colony, as may by

seen by reference to the chapter on New Zealand. As there noted,

New Zealand experience has revealed a constant tendency toward

arbitration as the chief function of its system, a tendency so strong
as to compel concessions in that direction in amendments to the law.

The logic of this has been interpreted in New South Wales as point-

ing to the complete elimination of conciliation features from a com-

pulsory arbitration system.
While abandoning the conciliation boards, New South Wales has

retained the same sort of provision as in New Zealand for industrial

agreements under the law, to be made voluntarily by the parties, but

enforceable like an award of the court.

As respects arbitration, no such radical departure from the New
Zealand system appears as that Avith reference to conciliation, but

a number of important differences appear in the development of

details. In the constitution of the court of arbitration no change
of any account was made save in the mode of nomination of members

by the unions of employers or work people. Instead of each union

making a nomination independently, each sends delegates to a con-

vention by which the nomination is made. While each convention

may nominate more than one person, it may name but one, so that

this arrangement makes it possible for the representatives of each

a B. R. Wise, The Industrial Arbitration Act of New South Wales, in National

Review, 39: 880 (August, 1902).
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class actually to choose their own member upon the board, and is

evidently designed to secure in any case more general agreement

upon nominees.

Concerning procedure (
a
)

in cases referred to the court, but two

changes of moment were made. In the first place no limitation is

put upon the employment of counsel in New South Wales, whereas

New Zealand prohibits their appearance on behalf of any party with-

out the consent of all the others. In the second place, and more

important, a provision is added in New South Wales for preliminary

hearings before the court's president to prepare the case for its for-

mal hearing by the court. It is provided that any party to a refer-

ence may at any time take out a summons returnable before the presi-

dent, at the hearing of which the president may issue such order as

he deems just with respect to all
"
interlocutory proceedings to be

taken before the hearing by the court the issues to be submitted, the

persons to be served with notice of the proceedings, particulars of the

claims of the parties, admissions, discovery, interrogatories, inspec-

tion of documents, inspection of real or personal property, commis-

sions, examination of witnesses, and the place and mode of hearing." (
&
)

In connection with this New South Wales provision it may be noted

that in New Zealand some threshing out of cases before they reached

the court was necessarily involved in the hearings before conciliation

boards, which, prior to the amendment of 1901, were required in every
case.

It is in the jurisdiction and powers (
c
)
of the coun that the most

numerous variations from the New Zealand law occur. As respects

jurisdiction there is, in the first place, no specific provision, as in New

Zealand, for disputes in related trades; secondly, not only the gov-
ernment railways, as in New Zealand, but also the government tram-

ways and certain government harbor, water-supply, and sewerage

undertakings are under the law's jurisdiction; third, not only must

work people be organized and incorporated by registration under the

law in order to refer disputes to the court, as in New Zealand, but

employers must likewise be registered in order to enjoy the right of

reference, whereas in New Zealand that privilege is open to all

employers whether registered or not; further, the right of registration

for employers is in New South Wales restricted to individuals, firms,

or associations employing in the aggregate at least 50 work people;

finally, in the fourth place, while the right of reference to the court

is thus strictly limited to those who have registered under the law,

disputes involving those who have not registered, whether employers
or employees, may be at any time referred to the court by the regis-

Cf., supra, p. 467.

& Sec. 30 (1) of the Industrial Arbitration Act, 1901.

c Cf., supra, pp. 470-475.
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trar, the parties having no option as to the reference. This jurisdic-

tion over cases involving unregistered work people and the power of

the government to compel a settlement independently of the parties

are both new to the New Zealand system.

Turning to the powers of the court, the following, which are pecu-
liar to New South Wales as compared with New Zealand, appear:

First, and most important, the court may
" declare that any practice,

regulation, rule, custom, term of agreement, condition of employment,
or dealing whatsoever in relation to an industrial matter shall be a

' common rule of an industry affected by the proceedings," and "
direct

within what limits of area and subject to wrhat conditions and excep-
tions such common rule shall be binding upon persons engaged in the

said industry, whether as employer or as employee, and whether mem-
bers of an industrial union (that is, a registered union) or not," and
"
fix penalties for any breach or nonobservance of such common rule

* * * and specify to whom the same shall be paid."(
a
) The

author of the law states (
&
)

that this device of the "common rule"

was suggested to him by Sidney and Beatrice Webb in their Indus-

trial Democracy. (
c
)

It take' the place of all the New Zealand pro-
visions for the extension of awr

ards, but goes much further, giving
the court the fullest powers for the general regulation of the condi-

tions of employment. Such general regulation the author deemed to

be the normal development toward which New Zealand experience

pointed and the logical necessity of a compulsory arbitration system
to enable the court to do justice to the demands of labor without

doing injustice between employers. He therefore boldly adopted it,

anticipating that "
it will be the method of compulsion most usually

adopted that the court will become a sort of elastic and self-acting

factory act, which will assimilate the conditions of employment in

each trade to those which prevail in the best conducted establish-

ments." (
&
)

In this provision, for the declaration of common rules it will be seen

that the New South Wales court possesses much broader powers than

the New Zealand court with respect to those who have not put them-

selves under its authority by registration. It may be added that

this is especially true in the case of unorganized work people, inas-

much as the New Zealand law applies in a very limited degree to

them. (*) But the New South Wales court possesses very much larger

authority also over those who are organized and registered under

the law, whether wTork people or employers. Thus, for the purpose
of securing obedience to its award or direction the court may order

a Sec. 37, Industrial Arbitration Act, 1801.

& B. R. Wise, in National Review, 39 : 880.

cCf. Industrial Democracy (ed. 1902), Part III, Chap. III.

. supra, p. 471.
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the suspension of any member from a registered union for any speci-

fied period, or it may order the union's registration to be canceled.

Further, it is made the duty of the registrar to apply to the court for

cancellation of a union's registration whenever he considers there is

good reason therefor or finds that the provisions of its rules which

are required by the law are not lived up to, or that dues or fine.-; are

not being collected, or that the union's accounts are not being prop-

erly kept, and the court may order the cancellation. This power
to cancel a union's registration independent of its will does not exist

in New Zealand, where cancellation is provided for only upon appli-

cation of the union. Another provision not found in New Zealand

gives the president of the New South Wales court power to order

the payment by any member of a registered union of any subscrip-

tion or fine not exceeding 10 ($-48.67), due under the union's rules,

when applied to by the proper officials of the union.

New South Wales has gone much further than New Zealand in pro-

hibition of strike or lockout. The latter colony simply forbids any
such action or the discontinuance of employment or service Avhile

proceedings under the law are pending. New South Wales applies

the prohibition not only during the pendency of proceedings but for-

bid- any such course or the instigation of or aiding in it "before a

reasonable lime lias elapsed for a reference to the court of the matter

in dispute." Infringement of this prohibition is punishable by line

up to 1,000 ( $4 .S( ;<;.:><)) or imprisonment up to two months in New
South Wales, as compared with a fine not exceeding 50 ($^43.&3) in

New Zealand.

Finally. New South Wales has added a provision to prevent evasion

of awards by employers, which makes it illegal for any employer to

dismiss an employee because he is a member of a registered union or

because he is entitled to the benefit of an award, and such employer
is liable to a penalty not exceeding *20 ($97.33) for each employee
so dismissed.

The New South Wales statute is more concisely drawn than that of

New Zealand, and many points of minor detail covered in the latter

do not appear in the former. The above, however, include all the

important differences between the two statutes, and they mark that

of New South Wales as the most radical arbitration law in

existence. How radical is perhaps nowhere more clearly indicated

than in the following declaration of the basic principle of the law

and its functions in the industrial world marie .by the court of arbitra-

tion, which was established under it, in connection with its first deci-

sion in case of a dispute between employer and employees as to terms

of employment :

The attitude assumed by the company was, we understand, the out-

come of its belief, and no doubt an honest one, that this court could
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not take cognizance of the dispute, and that as a matter of contract,
inasmuch as the union laborers were not bound to work when called

upon, the company was under no obligation to employ them. As a
matter of contract, apart from the industrial arbitration act, it may
be conceded the view of the company was right, but the absolute free-

dom of contract that existed prior to the passage of that act has been

considerably modified by its provisions. Freedom of contract remains

unimpaired in this sense, that parties may still make their voluntary
agreements and may mutually agree to vary or cancel them; but so

far as employer and employed who come within the scope of the act

are concerned, existing terms and conditions of employment can not
be disturbed at the will of one party only. The basic principle of the

act is continuity of industrial employment and operation, with a pro-
hibition of industrial warfare, and of anything in the nature of a

strike or a lockout, which experience has proved to be a method of

attempting to remedy grievances disastrous to those immediately con-

cerned and most inimical to the general welfare. This court is the

sole statutory arbiter of the fairness or justice of any proposed altera-

tions in existing terms and conditions of employment, as applied to

persons within the purview of the act, and to it resort must be had if

no agreement as to those alterations can be arrived at, subject, how-

ever, to the rights of the court to dismiss any matter if it thinks the

dispute too trivial, or that an amicable settlement can and should be

come to.
(
a
)

The New South Wales act went into effect on December 10, 1901,

and by its terms was to continue in force until June 30, 1908, or six

and one-half years. From reports published by the New South Wales

labor commissioners (
b
)

it appears that by March 3, 1902, 50 unions of

work people and a considerable number of employers' unions had

registered or applied for registration under the law, and by the

20th of that month the total numbered 104 for employers and 75 for

work people. Delegates from these unions, in separate convention,

on March 24 made nominations for members of the court. In each

convention but three names were presented for the nomination, and in

the balloting there were in the case of the employers 183 votes cast

out of a total of 197 delegates, while in the workers' convention 132

out of 136 delegates voted. The nominee receiving the highest num-

ber of votes was in each case reported as recommended for the court,

and on April 1 was duly appointed. These two members were, re-

spectively, a civil engineer and the secretary of the National Seaman's

Union, the latter being also a member of the legislative assembly of

the colony. A judge of the supreme court having been named as

president, the court of arbitration organized at once, proceeded to

the formulation of its rules of procedure, and since April, 1902, the

a Newcastle and Hunter River Steamship Co. v. Newcastle Wharf Laborers'

Union, reported in New South Wales Labor Bulletin, No. 5 (July, 1902), p. 311.

& In the Labor Bulletin, published monthly by the commissioners from March
to August, 1902, and thereafter discontinued.
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New South Wales system of compulsory arbitration has been in full

operation, with a continued growth in the court's business.
(
a
)

SOUTH AUSTRALIA.

The first proposal of arbitration legislation in South Australia was
in 1890, consequent upon the great maritime strike. A bill was intro-

duced in the legislature on December 12 of that year, designed, accord-

ing to its title,
" To encourage the formation of industrial unions and

associations and to facilitate the settlement of industrial disputes." (
&
)

Four years later, after the bill had formed part of the policy of four

different governments and, with some amendments, been twice passed

by the house of assembly, only to fail of passage in the legislative

council, this measure became the South Australian Conciliation Act,

1894, assented to December 31 of that year. The author of this meas-
ure was Mr. C. C. Kingston, ex-attorney-general and afterwards chief

secretary and minister of labor of the colony, and it was chiefly to his

efforts that the ultimate passage of the act was due.

The provisions of this elaborate South Australian law, containing
10 parts and 86 sections, may be summarized under the following 6

heads :

1. Registration of trade unions and employers'* associations. The
act provides for an industrial registrar, appointed by the governor,
with whom any single organization may register as an "

industrial

union," or several affiliated organizations may register as an " indus-

trial association." The effect of registration is threefold: (a) It

gives the union power to enter into legally enforceable agreements;

(b) it makes the rules of the organization legally enforceable upon its

members, and (c) it renders the union subject to compulsory arbitra-

tion, and makes strikes or lockouts by it or its members illegal. The
manner in which this third result is secured will appear later. In

o For an account of the practical operation of the New South Wales compul-
sory arbitration system, it has been deemed best to simply refer the reader to

the very recent and authoritative report by Dr. Victor S. Clark on " Labor con-

ditions in Australia," in Bulletin of the United States Bureau of Labor, No. 56

(January, 1905) (pp. 93-153 especially for New South Wales). This is done
both because Doctor Clark's account is practically complete to date, so far as

evidence available in this country at this writing is concerned, and because his

report is equally accessible with any summary of it which might be presented

here, such summary being, in fact, of somewhat doubtful desirability as com-

pared -7/ith the detailed account, since, as emphasized by Doctor Clark, expe-
rience under compulsory arbitration .in Australia has as yet been too short to-

warrant any very general conclusions as to results.

& A copy of this bill is printed in the report of the New South Wales Royal
Commission on Strikes, 1891, p. 71.
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regard to the first two it is necessary to note tliat the South Austra-

lian Trade Union Act of 1876
(
a
) prevented unions from exercising

any legal rights over members and from making legally enforceable

contracts with employers. To clear away this restriction and enable

unions to undertake responsible negotiations with employers is the

design of the registration provisions of the Conciliation Act. Unions
or associations registered under the act may sue and be sued, and any
member, whether an individual or a union, making default in com-

pliance with their rules, is punishable by a fine not exceeding 5

($24.33) in case of an individual, or 10 ($48.67) in case of a union,
enforceable by summary proceedings before magistrates or justices

of the peace.
2. Industrial agreements. Agreements under the act may be drawn

up between registered organizations, between such organizations and

individuals, or between individuals, in relation to any industrial

matters or for the prevention and settlement of industrial disputes.

Such agreements must be made for a term not exceeding three years.

They may be altered, renewed, or canceled by the parties bound

thereby, but while they are in force they are binding
" on the parties

thereto and on every person at any time during the term of such

agreement a member of any organization party thereto, and on every

person who in manner prescribed above shall signify to the registrar

concurrence therein," all such being likewise entitled to the benefit

of agreements. Compulsion is given to agreements by making any

infringement of them an offense 'punishable by fines either in sums

specified by the agreement or, where not so fixed, of not more than

500 ($2,433.25) for an organization and not more than 50 ($243.33)

for an individual.

3. Boards of conciliation. The act provides for two classes of

boards, private and public. The former are those constituted by
industrial agreement with such jurisdiction over the parties making
the agreement as is specified therein, and within the limits set thereby

exercising the same powers as public Boards.

Public boards of conciliation are of two kinds, local boards and the

state board. Local boards are to be set up voluntarily by employers
and employees for particular localities and industries. Petition for

such a board must be made to the minister of industry and a license

issued by the governor, such license to be granted, however, only after

proof to the registrar that the board is desired by at least one-half,

respectively, of the employers and employees of the locality and in-

dustry concerned. The members of the board, except the chairman,

are to be elected annually, one-half each by employers and employees,

a The South Australian law on the point here considered follows the English

Trade Union Act of 1871.



538 BULLETIN OF THE BUBEAU OF LABOB.

voting separately, and the members are to choose a chairman outside

of their OAvn number for a term of two years. To vote for members

registration as a voter is necessary. Such registration, which is

entirely voluntary, is open, upon written application, to all employers
and employees who have been engaged in the industry and locality

for the two months preceding the time of registration.

The state board of conciliation is composed of seven members ap-

pointed by the governor. Three of these may be recommended to

the governor by the registered employers' organizations and three by
the registered employees' organizations, these six holding office for

two years. But the seventh, who is president of the board, is to be

appointed independently by the governor for five years. Provision

is made for the temporary appointment for any particular case of

members other than the regular members, either in addition to or in

place of the latter.

A local board may take cognizance of any dispute within the trade

and locality for which it was established, upon the application of one

party, () or any dispute referred to it by an industrial agreement or

any dispute referred to it by what the act terms "
compulsory con-

ciliation." The state board has jurisdiction over all disputes referred

to it by the industrial agreement or by compulsory conciliation and

of cases transferred to it from local boards. The transfer of cases

which would otherwise go before a local board may be made by the

president of the state board at the request of the local board, when
it appears to the president that the case can be more satisfactorily

disposed of before the state board. The reference of cases by com-

pulsory conciliation applies only to registered unions or associations.

In case of any dispute involving such organizations the president of

the state board may at any time after investigation certify to the

governor of the colony that the dispute
"

is one which should be

settled by compulsory conciliation," whereupon the governor may by

proclamation refer the case to the state board.

In cases before them all boards are to
"
carefully and expedi-

tiously
"
investigate the dispute,

" make all such suggestions and do

all such things as shall appear to them as right and proper
"
to bring

about an amicable agreement of the parties, and that failing, shall,
"
by an award, decide the question according to the merits and sub-

stantial justice of the case." Cases may be temporarily referred by
a board to a committee of its members, composed of equal numbers
of employers' and employees' representatives, for purposes of con-

ciliation. Decisions of boards are by majority vote of members, five

constituting a quorum, the chairman or president not voting except

The law Itself does not definitely state that application by one party alone

is sufficient, but regulations issued by the governor under date of January 30,

1895, do so specify.
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In case of a tie. Boards are given full power to compel the attend-

ance and examination of witnesses. No counsel or agent shall appear
before a board unless he is personally interested in the dispute in

hand.

4. Enforcement of awards. All awards under the act are com-

pulsory. They must specify the organization or persons upon whom
they are to be binding and a period not exceeding two years during
which they shall be enforceable. In cases decided by local boards

or by the state board upon transfer to it from a local board, awards,
unless they otherwise specify, are binding upon all persons enrolled

as voters for the local board at the time the award is made. The
members of a registered organization named in an award can not

escape from it by withdrawing from registration. It is expressly

provided that any such withdrawal, which may occur in any case

only upon the desire of two-thirds of the members and after two
months' public notice, shall not relieve any union or association or

any of its members "from the obligation of any industrial agreement
or industrial award."

Duplicates of awards are to be filed with the registrar, who is to

take the necessary steps for their enforcement whenever called upon

by parties interested, and all courts and officers of the province are

to aid him therein. To enforce an award, process may be issued for

the payment by an organization or person of not more than 1,000

($4,866.50), or by an individual on account of membership in an

organization of not more than 10 ($48.67). Further, any person

willfully defaulting in compliance with an award, unless the award

specifies to the contrary, is guilty of an offense punishable by fine of

not over 20 ($97.33), or by imprisonment for not more than three

months. All these provisions for enforcing awards apply to indus-

trial agreements as well, except as expressly limited by the latter.

5. Reports on industrial disputes. -All of the above provisions
have to do with methods of conciliation and arbitration in the strict

sense. One further process is provided for. In the case of any
industrial dispute the president of the state board may, after investi-

gation, certify to the governor that the case is one which should be
"
investigated and reported upon

"
by the state board, whereupon the

governor may by proclamation refer the case to that board for such

purpose. Thereupon the state board is to make investigation and,

in place of an award, embody its decision on " the merits and sub-

stantial justice of the case" in a report to be filed with the registrar,

but which is in no wise compulsory upon the parties. Also, any pub-
lic board in any case where an award might be issued may, if it seems

preferable, make and publish a report in place of the award.

6. Penalties upon strike or lockout. In the case of any dispute
for the settlement of which any board of conciliation has jurisdic-
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tion the act makes it an offense for any registered organization or

member thereof to
" take part in, support, or assist directly or in-

directly
"
any lockout or strike. Such an offense is punishable by

a fine of not more than 500 ($2,433.25) against an organization or

not over 20 ($97.33) against an individual. For this, as for all

offenses against the act, proceedings may be had before any special

magistrate or two justices of the peace, with appeal to the local

court of Adelaide of full jurisdiction.

Put in a wT

ord, this South Australian system may be described as

permissive compulsory arbitration. That is, while it provides for

arbitration compulsory both as to award and reference even to the

extent of compelling reference independent of the desire of either

party to a dispute, nevertheless the whole plan can be operated only
as employers and employees choose to put themselves under it either

by entering into agreements so to do, by enrolling as voters for a

local board, or by registering as unions. To those choosing to submit

to it, the act offers compulsory arbitration. For all others the possi-

bilities of the law are limited to the friendly mediation of a govern-
ment official in the person of the president of the state board, or a

public investigation of disputes by that board at the instance of the

government.
The South Australian law of 1894 went into force on January 30,

1895, and has never been repealed. It proved a complete failure

from the first, however, for the reason that neither employers nor

work people chose to accept what it offered them. No union ever

registered under it, no local board was ever established, and no formal

agreement under the act was ever made. The state board was

appointed by the governor and organized, but its record is limited

to a single case of investigation, which was of no service toward a

settlement of the dispute. In this instance, which occurred during
March and April, 1895, the parties were under formal agreement
as to wages. This agreement had been reached by arbitration follow-

ing a strike in 1890, and bound the employees' union to support no

strikes and to submit disputes to arbitration. When, however, the

employer in March, 1895, suddenly reduced wages a strike fol-

lowed. Thereupon, in the interests of the public and without formal

application from either party an investigation was undertaken by
the state board. When the board called upon the employer to appear
and testify, the latter promptly refused, challenged the jurisdiction
of the board to inquire into the dispute, and demanded that his coun-

sel be heard on the latter point. The board declined to consider the

question of its authority, nor did it deem it advisable to attempt

compulsion in the case, but proceeded to investigate without the

employer's testimony and made a report with unanimous recom-

mendation as to each point at issue, which report was made public.
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This had no effect upon the parties, however, and the strike was con-

tinued and new hands were hired by the employer. (
a
)

The testimony of those who have investigated the matter on the

ground is to the effect that the unfavorable reception accorded the

law was inspired, in the case of employers, by a general opposition
to anything like government investigation into, or interference with,
their business affairs, while the working people were afraid of cur-

tailing their liberty of action, not being certain as to what submission

to the act might ultimately involve. One of the latter has explained
the support given the measure in Parliament by the representatives
of the workingmen as due to their personal respect for the author of

the law rather than to any faith in it as a practical measure. (
l
)

WESTERN AUSTRALIA.

This colony first legislated with reference to the settlement of

industrial disputes in 1900, in which year the New Zealand compul-

sory arbitration system was adopted by act of December 5. This

was replaced by a second law, assented to February 19, 1902, which

stood unamended down to the year 1905. Each of these statutes is

so nearly identical, section for section, with the New Zealand laws in

force at the time of their passage that no account of Western Aus-

tralian legislation is necessary beyond mention of the changes intro-

duced in copying the New Zealand acts.

Comj>aring the systems of the two countries as they are at present,

it is found that the differences, aside from matters of altogether
minor detail, lie chiefly in the omission by Western Australia of the

following New Zealand features :(
c
) (1) Cognizance by the boards

and court of disputes in related trades; (2) extension of awards to

the entire colony; (3) extension of awards to unions not registered

under the arbitration law; (4) extension of awards to apply to the

whole of a firm's business where different trades would be involved;

(5) continuance of awards in force beyond the period stated therein,

and (6) enforcement of awards at the instance of the state factory

inspectors. All of these, it may be noted, are features added to the

New Zealand system after its establishment (
d
) and enlarging its

a The facts as to the one case under the law are set forth in the Adelaide

Advertiser of April 19, 1895. For other information as to the law's failure

reference may be made to a report published by the French bureau of labor in

1901, entitled "Legislation Ouvriere et Sociale en Australie et Nouvelle Zelande,"

which contains the results of a special mission by Prof. Albert Metin, pp. 105

et seq.

&Cf. Metin, op. cit, p. 110, and article "Quelque Experiences de Conciliation

par 1'Etat en Australie," in the Revue d'Economie Politique, XI : 539, by M. An-

tonie Bertram, who wrote from personal knowledge of conditions in the colonies.

c Cf. supra, pp. 467, 468, 470, 473-475.

d By the amendments of 1900 or 1901.
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scope. To the extent indicated by their omission, therefore, the

Western Australian system is less radical. All these omissions, save

the first mentioned, it will be seen, have to do with arbitration.

But while the Western Australian statute is narrower than the New
Zealand, as above indicated, in two directions it goes much farther.

In the first place, Western Australia not only puts her railway servants

within the jurisdiction of the court of arbitration, () which is as far

as New Zealand has gone, but puts all government employees in the

same position, so far as they are members of unions registered under

the law. In the second place, and this constitutes the most important

departure from the New Zealand model, Western Australia undertakes

to prohibit strikes and lockouts entirely. New Zealand simply pro-
hibits such action after a reference to board or court has been made,
but Western Australia has enacted that "

any person who takes part
in or is concerned " in a strike or lockout, or, before a reasonable

time has elapsed for reference of a dispute to a board or the court

or during the pendency of proceedings after a reference, suspends
or discontinues employment or work on account of that dispute, or

instigates to or aids in any of the above acts, is guilty of an offense

and, upon summary conviction, on the information or complaint of the

registrar, or of any registered union, is liable to a penalty not exceed-

ing 50 ($243.33). (
&
)

In support of this prohibition the Western

Australian law requires that the rules of every registered union shall

provide that no part of its property or funds shall be applied to aid

or assist any person engaged in a strike or lockout and that all dis-

putes in which its members are concerned which can not be settled

by mutual consent shall be referred for settlement under the arbitra-

tion law.
(
c
)

The above include all the differences of any importance between

the present laws of the two countries. (
d
)

In addition to these, three

features in the Western Australian law of 1900, likewise new to the

New Zealand laws which were copied, may be noted, though all three

were dropped in 1902. One of these required that before any union

of workers could commence proceedings in the arbitration court it

must deposit with the registrar of the supreme court of the colony
25 ($121.66) if its members numbered 50 or less, 50 ($243.33) if its

members numbered from 50 to 100, and 100 ($486.65) for a member -

But not of boards of conciliation.

* Act of 1902, sec. 98. This prohibition of strikes and lockouts apparently
follows the New South Wales act of 1901.

c Act of 1902, sec. 4.

d Of other variations suffice it to say that the most notable one consists in a

limitation of the privilege of registration and consequent use of tlio system
in the case of labor unions to organizations with at least 15 members in West-

ern Australia as compared with 7 in New Zealand.
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ship above 100, or give security in those sums, and any employers'

union must deposit or find security for 100 ($486.65). By this means

the union's ability to meet any order of the court as to cost of the

procedure or enforcement of awards was to be assured. Another pro-

vision in the 1900 act prohibited any union which had not satisfied a

judgment of the court as to costs of an award or penalty from again

moving the court under any circumstances until such judgment should

be satisfied. The third provision of the earlier law, above alluded to,

gave the court of arbitration power to grant injunctions and prohi-

bitions and issue writs of mandamus. While this provision, like the

other two, does not appear in the later law, it should be said that its

omission scarcely indicates any curtailment of the court's power for

the purposes of the act.

The Western Australian act of 1900 became law on December 5 of

that year. According to the Annual Report of Proceedings under the

Industrial Conciliation and Arbitration Act, by the registrar of

friendly societies for the year ended June 30, 1903, the work of organ-

izing the boards and court was completed about seven months after

the law went into force. On the 1st of February, 1901, the colony

was by proclamation divided into four industrial districts and a clerk

of awards was appointed in each district. On the same date the regu-

lations for procedure were published also.
(
a
)

The four boards of con-

ciliation were organized, respectively, on April 19, June 21, Julj* 5,

and September 19, and the court of arbitration on June 28. Since the

middle of 1901, therefore, the Western Australian compulsory arbi-

tration system has been actively, and, it may be added, in constantly

increasing measure, in operation. (
6
)

COMMONWEALTH OF AUSTRALIA.

The latest development of legislation for the settlement of indus-

trial disputes in Australia is to be found in the Commonwealth

Conciliation and Arbitration Act, which was assented to December 15,

1904,(
c
)

This law was passed under specific authority for such

The regulations of February 1, 1001, were amended on March 15 and Novem-

ber 8 of the same year. Regulations under the act of 1002 were issued May G

of that year, and these received amendment on October 10, 1002, February 13,

May 1, and September 11, 1003.

&For information as to the operation of the Western Australian system the

author can not do better than simply refer the reader to the very recent and

full account given by Dr. Victor S. Clark in his report on " Labor conditions in

Australia," in Bulletin of the United States Bureau of Labor, No. 56 (January,

1005), pages 78-153. This is done here for precisely the same reasons given for

a similar reference in the case of New South Wales.

< Acts of 1004, No. 13.
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legislation given by a clause of the Commonwealth constitution

which conferred upon the Parliament power to pass laws for "
con^

ciliation and arbitration for the prevention and settlement of indus-

trial disputes extending beyond the limits of any one state."
(
a
)

Doctor Clark (
B
)
notes that the act was passed only after two years'

parliamentary debate and after it had caused the fall of two min-

istries.

The Commonwealth statute is almost entirely made up of features

taken with more or less modification from one or another of the

arbitration laws of New Zealand, New South Wales, Western Aus-

tralia, or South Australia, which have been described in preceding

pages. The main features of the Federal system are outlined in the

following summary under four heads.

ADMINISTRATION.

Only one permanent tribunal is set up a court of conciliation and

arbitration composed of a single member, styled the president, who
is appointed directly by the governor-general from among the justices

of the high court (the supreme court) of the Commonwealth, with-

out any nomination by employers or employees. The president may
appoint any justice of the high court or judge of the supreme court

of .any state to act as his deputy for such functions as the president

may assign to him in any part of the Commonwealth. Besides the

court, there is provision for a permanent industrial registrar and, if

necessary, deputy registrars in charge of registry districts, for the

purpose of registering organizations under the act as in the state

laws. There may be appointed also temporary local industrial boards

as noted below.

JURISDICTION.

In accordance with the constitutional limitation above quoted, the

jurisdiction is limited to disputes extending beyond the limits of any
one state, including disputes affecting any industry carried on by or

under the control of the Commonwealth or any state government.
As to subject-matter the court's jurisdiction is all-inclusive of indus-

trial disputes of any kind between employer and employed.
In connection with the question of preferences to unionists it is spec-

ified that the union must be nonpolitical and that preference shall

not be granted unless " the application for such preference is, in the

opinion of the court, approved by a majority of those affected by
the award who have interests in common with the applicants."

a Constitution of 1900, Part V, sec. 51-xxxv.
& Bulletin of the United States Bureau of Labor, No. 50, p. 155.
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As to parties, the court's jurisdiction extends to disputes between

individual employers, or organizations of employers registered under

jthe law, and organizations of employees registered under the law,
or to any dispute

"
certified by the registrar as proper in the public

interest to be dealt with by the court." Under this latter provision
it appears that disputes involving only unorganized workers might
be referred to the court. In order to register under the Common-
wealth act it is required that an association of employers must have

employed for six months prior to application for registration an

average of not less than 100 employees, and that a workers' union

must have not less than 100 members, and registered organizations
; must be nonpolitical in character.

In this matter of registration the Commonwealth has adopted one

;
new feature in a provision whereby the governor-general may, on the

recommendation of the president of the court, by proclamation de-

clare the act to apply to any trade union or employers' association,

which shall thereupon become a registered organization under the

act, for the purposes of the act generally or as specified in the

proclamation, until such time as such proclamation may be revoked by
the governor at the president's recommendation. It is thus possible
for the government upon its own motion to put any unregistered

organization under the jurisdiction of the law. The right of refer-

ring disputes to the court, so far as the parties are concerned, is speci-

fied only for registered organizations, so that unless a single employer
with 100 or more employees should be deemed eligible for registration
as an organization, it appears that individual employers have no

power to make a reference. As to extension of awards, the " common-
rule

"
provision of New South Wales has been incorporated in the

Commonwealth system, so that the court, after notice and, if desired,

hearing of the parties to be affected, and with " due regard to the

extent to which the industries or the persons affected enter or are

likely to enter into competition with one another "
may declare that

"
any practice, regulation, rule, custom, term of agreement, condition

of employment, or dealing whatsoever determined by an award in

relation to any industrial matter "
(sec. 38) shall be a common rule

of the industry, subject to such conditions or exceptions as the court

may see fit to impose out of regard for local circumstances.

Finally, with reference to jurisdiction, one of the purposes of the

act is declared to be "
to enable states to refer industrial disputes to

the court and to permit of the working of the court and of state indus-

trial authorities in aid of each other." Under the definitions con-

tained in the act the state industrial authorities mentioned mean
industrial conciliation or arbitration boards, or wage boards like

those in Victoria. In accordance with the above provision, it is not

50 No. 6005 M 11
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only possible for any such state industrial authority, or the governor
in council in any state having no such agency, to refer any dispute

cognizable by the Commonwealth court to that court, but the said

court, if it considers that any state industrial authority is dealing
or about to deal with an industrial dispute cognizable by itself, may
direct the transfer of the case to the CommonAvealth court, and the

case shall be so transferred to the exclusive jurisdiction of that court.

It is also provided that if any state law or an award or order of a

state industrial authority is inconsistent with an order or award of

the Commonwealth court, then the latter shall supersede the former

to the extent of the inconsistency. The jurisdiction of the Common-
wealth court is thus made exclusive on matters of which it may take

cognizance.
PROCEDURE.

As already indicated, disputes come before the court either on

reference by registered organizations of employers or workers, party

thereto, on reference by the registrar, or by transfer from a state

board or court. The court's functions embrace both conciliation

and arbitration. Thus section 16 of the act charges the president of

the court with the dut}^
" of endeavoring at all times, by all lawful

ways and means, to reconcile the parties to industrial disputes, and

to prevent and settle industrial disputes, whether or not the court

has cognizance of them, in all cases in which it appears to him that

his mediation is desirable in the public interest." Section 23 further

directs that in the course of hearings on cases which have been re-

ferred to it,
" the court shall make all such suggestions and do all

such things as appear to it to be right and proper for reconciling the

parties and for inducing the settlement of the dispute by amicable

agreement." It is also provided that the court may temporarily
refer any dispute before it to a conciliation committee composed of

equal numbers of representatives of the two parties who shall en-

deavor to reconcile the two sides. If the court's conciliation efforts

result in an agreement the latter shall be put in writing and when

certified by the president and filed with the registrar, unless other-

wise ordered by the court,
"
shall, as between the parties to the dis-

pute, have the same effect as, and be deemed to be, an award." Simi-

lar enforceable agreements may also be made by parties in cases

aside from those referred to the court.

If no settlement by conciliation be effected, the court shall pro-

ceed to render an award, from which there is no appeal. The

court may, either with or without application from parties, appoint

two assessors, one nominated by each side, or without such nomina-

tion, if necessary, to assist by advice. The court may refer any dis-

pute for investigation and report to any state industrial authority
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willing to act or to a special local board, composed of equal numbers

of representatives of employers and employed, with a justice of the

high court of the Commonwealth or of a state supreme court as

chairman. The court may delegate to such a board any of its powers,

including authority to effect a settlement by conciliation; and upon
the board's report the court may render its decision with or without

hearing further evidence or argument. The Commonwealth court,

like the state courts, is fully endowed with authority to compel the

presence and testimony of witnesses, the production of documents,
and for securing evidence by inspection of premises.

ENFORCEMENT OF AWARDS.

Strikes and lockouts are absolutely prohibited by the Common-
wealth law under penalty of 1,000 ($4,866.50). Ceasing to work
or dismissal of an employee by an individual worker or employer
because of an award is punishable by fine of 20 ($97.33). The
court is given power to fix penalties for breaches of its orders or

awards up to 1,000 ($4,866.50) in the case of an organization or

individual employer, or 10 ($48.67) for a member of an organiza-
tion. A penalty of 20 ($97.33) is prescribed for willful breach of

an order or award by any person. At any time during the hearing
of a case referred by an organization the court may require the latter

to furnish security not exceeding 200 ($973.30) for the performance
of the award. The court has authority, on the application of any

party to an award, to issue an injunction to compel observance of the

award under pain of a fine of 100 ($486.65) or imprisonment for

three months. For all offenses under the law for which a pecuniary

penalty is specified there is a general provision under which a second

offense is punishable by imprisonment not exceeding three months
in addition io the pecuniary penalty.

Penalties for the breach of an order or award of the arbitration

court may be imposed either by that court or by any court of sum-

mary jurisdiction, and such penalties may be sued for and recovered*'

by either the registrar, any registered organization affected by the

breach, or by any member of such an organization. The penalties
are recoverable in any Federal or state court of competent jurisdic-

tion by filing the registrar's certificate specifying the penalty, which

thereupon becomes enforceable as any final judgment of such a court.

The property of an organization, or, if necessary, that of members
to the extent of 10 ($48.67) each, is liable for the payment of

penalties.

Finally, in addition to the above penalties, the Commonwealth law

provides that any person guilty of any of the offenses specified as

to strike or lockout, severance of the relation of employer or em-
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ployed, or willful default in compliance with an order or award of

the court, is liable also, at the discretion of the court and for such

time as the court thinks fit, to the loss of (a) any benefits or privi-

leges accruing under the Conciliation or Arbitration Act, ( l>
) member-

ship in any registered organization, or (c) rights to any payment
out of the funds of any registered organization; and any or all of

these disabilities may be incurred at once, and a penalty of 20

($97.33) is specified for the infringement of any such disability.

This Commonwealth compulsory arbitration law is too recent to

afford as yet any evidence as to results in practice.

CANADA.

Four of the Canadian Provinces Ontario, Nova Scotia, British

Columbia, and Quebec together with the Dominion government,
have legislated with a view to the peaceable settlement of industrial

disputes.
THE DOMINION GOVERNMENT.

In 1886 the Dominion government of Canada appointed a royal
commission on labor, and one subject upon which this commission

wTas directed to report was the "
practical operations of courts of

arbitration and conciliation in the settlement of disputes between

employers and employees, and on the best mode of settling such

disputes." (
a
)

The result of the commission's investigations in this field was a

recommendation in favor of local boards, combined with one central

board. It was proposed that the local boards should be appointed

by the government in all the larger trade centers, to be composed of

three members one employer, one workingman, and a third chosen

by these t\vo. On the central board there should also be three mem-

bers, one of whom should be a member of a labor organization. Both
local and central boards should have power to summon and examine

witnesses on oath and to compel the production of books and papers.
In case of dispute the central board should send immediately one of

their number to the locality to endeavor to settle the case by media-

tion. Should he fail in this, he should urge the parties to submit the

case to either the local or the central board. If one party refused

to submit the case to either board, the arbitrator, who should have

powder to summon and examine witnesses under oath, should make

report to the central board setting forth the facts and stating which

party was responsible or blameworthy for the dispute. It was also

recommended that parties should be free to refer cases to temporary
boards of their own choosing. In case either party should be dis-

o Report of the commission, 1889, p. 3.
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satisfied with the decision of such a board or one of the local boards,
there should be an appeal to the central board. Decisions of the cen-

tral board, either on cases in the first instance or on appeal, should be
"
final and conclusive and to have the same effect as a decision given

by any court of record."

The recommendations of the commission of 1886, though elaborated

with considerable detail, bore no fruit in legislation, and apparently
no bill based on those recommendations was ever introduced in Par-

liament. (
a
)

In 1892 and 1893 numerous petitions from trade unions

to the House of Commons prayed for legislation upon the subject', but

these also were fruitless, and no such legislation occurred until the

Conciliation Act of July 18, 1900, the bill for which was introduced

on June 27, passed July 6, and received the royal assent July 18. (
6
)

THE CONCILIATION ACT OF 1900.

This law created a department of labor for the collection and pub-
lication of labor statistics, but assigns to it also the same functions

with reference to conciliation and arbitration as are conferred upon
the board of trade in England by the English law of 1896. (

c
) All

the provisions of the English statute are copied without change,
save in some of the wording, and three new sections are added. Two
of the latter are of little importance, one simply declaring that

conciliators, in endeavoring to effect amicable settlements, may invite

others to assist them, and the other setting forth the general duty of

conciliators to be "
to promote conditions favorable to a settlement

by endeavoring to allay distrust, to remove causes of friction, to pro-
mote good feeling, to restore confidence, and to encourage the parties
to come together and themselves effect a settlement, and also to pro-
mote agreements between employers and employees with a view to the

submission of differences to conciliation or arbitration before resort-

ing to strikes or lockouts." (*) The third new section provides that

in any proceeding for conciliation under the act, the conciliator

(either individual or a board), before a settlement has been reached,

may request of the minister of labor, who is the head of the labor

department, an inquiry under oath into the causes and circumstances

of the dispute with a view to removing misunderstanding or disagree-

ment concerning facts. If both parties consent thereto, the governor
in council may, upon recommendation of the minister, appoint the

a No such bill is mentioned in either the Journal of the House of Commons or

the Senate debates of the period.
& G3-64 Viet., chap. 24. The law in full is reprinted in the Seventeenth An-

nual Report of the New York State Board of Mediation and Arbitration, 1903,

p. 357.

c Cf. supra, pp. 402-405.
* Sec. 5.
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conciliator for the purposes of such inquiry a commissioner under

the general law respecting inquiries concerning public matters. ()
which would give the conciliator the same powers to compel witnesses

to attend and testify and produce documents as are exercised by civil

courts of record.

The annual reports of the Canadian department of labor set forth

each year the work accomplished under the Conciliation Act of 1900.

The law permits the department to intervene in disputes, either upon
its own initiative or upon request from the parties to disputes, but

from the first it has followed the principle of intervening only upon

application.

Thus the first report states that

The department has proceeded on the assumption that an oppor-
tunity being afforded for either party to a dispute to make applica-
tion for its friendly intervention to aid in effecting a settlement, it

would be inexpedient for the department itself to take the initia-

tive.^)

And the latest report (
c
) reiterates:

The attitude of the department of labor toward industrial dis-

putes has been from the outset to intervene only when requested by
one of the parties or some responsible person or persons on their

behalf, or on behalf of the community, and in all cases only where it

appears that the parties immediately concerned, or one of them, are

desirous of the department's intervention.

A summary of intervention, and general results by years shows

the following totals :

RESULTS OF INTERVENTIONS BY THE DEPARTMENT OF LABOR IN STRIKES
AND LOCKOUTS, CANADA, 1901 TO 1904.

Year ended June 30
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whose source is not definitely stated, were from them also. In one in-

stance (in 1901-2) application came from employers, and in two cases

(in 1902-3) third parties members of Parliament in each instance

requested the department to intervene.

In all but three cases (one in 1901-2 and two in 1902-3) the appli-

cation for intervention was made after strike or lockou't had occurred.

The department's intervention in the three cases before suspension

resulted twice in complete settlement and in the third instance (one

of those in 1902-3) aided to a settlement, and so, according to the

reports, averted or helped to avert threatened strikes.

Of the nine strikes or lockouts in which neither complete nor par-

tial settlement was effected by the department, in one (1902-3) a

settlement was effected by the mayor of the town and a member of

Parliament (the latter of whom had requested the intervention),

while the deputy minister of labor was on his way to the scene of the

dispute, and in another (1903-4) request for intervention from a

trade union was withdrawn before the deputy minister could reach

the scene, and in accordance with the department's policy of non-

intervention without desire of at least one side no intervention oc-

curred. In the other seven cases negotiations under the law failed to

effect any settlement in whole or in part. In all of these the reports

state that the employers claimed either to have filled the places of the

strikers or to be no longer embarrassed by their absence, so that nego-

tiations with a view to conciliation were either impossible or useless.

All of the work thus far done under the Canadian Conciliation Act

of 1900 has been in the nature of conciliation pure and simple, no

request for the appointment of an arbitrator under the law ever

having been received and no formal commission of inquiry as pro-

vided for in the act ever having been asked for or issued. In the

cases of intervention above noted the work of conciliation was done

in a few instances by the minister of labor, who is the head of the

department of labor, but in all the others, constituting the great

majority of the cases, by the deputy minister as conciliator under the

act, so that no conciliator from outside the department was appointed.

The methods followed by the minister or his deputy in their inter-

ventions have been in most instances the usual ones in such work, con-

sisting of efforts either to bring the parties together in conference or

to formulate terms acceptable to both. Three cases appear in the

reports of the four years' work here reviewed in which, after such

procedure was found to offer no prospect of settlement, the deputy ,

minister of labor made a careful investigation into the causes and I

status of the dispute, the results being in each case published in the

department's monthly Labor Gazette. One of these special inquiries

(in 1901-2) does not appear to have contributed to the termination



552 BULLETIN OF THE BUREAU OF LABOE.

of the strike, which did not end until a month later
;
but the report of

the department's intervention in this case asserts that "
there can be

no doubt that an important service was rendered to the mining inter-

ests of British Columbia (where the dispute was) and to the working-
men of that Province by the investigation." (

a
) The other two such

investigations (in 1902-3) were of service toward settling the dis-

putes. In one, made in connection with a railway dispute over non-

payment of wages, the investigation was made the basis for further

correspondence of the department with the railway company, and

this correspondence was finally laid before Parliament by order of the

latter, and the department's report (
&
)
of this case asserts:

There is no doubt that the publicity given to the facts in this way,
as well as in the statement published in the numbers of the Labor
Gazette,

* * *
together with the investigation made by the

department under the Conciliation Act, had a great deal to do with

hastening the settlement of the claims in question and bringing
about a resumption of operations by the road.

In the other case the report states that the facts ascertained by the

investigation
" were set forth at length in an official report to the

honorable the minister of labor, which report, being published in

the Labor Gazette and circulated in the local press, became one of

the features which subsequently assisted in effecting a termination

of the dispute." (
c
) Interesting in this connection is a point noted in

the report of the first year's work under the law to the effect that

the element of publicity was found to be a valuable adjunct in all

of the conciliator's work. The report says:

It is to be noted that the power of the conciliator, though the

acceptance of his services be voluntary, is not as dependent upon the

willingness of each of the parties to avail itself of his good offices as

may at first sight appear. The strength of his position, as the experi-
ence of the past year has shown, lies in the provision made by another
clause of the act, that the conciliator must present to the minister of
labor a report of his proceedings, which report, as contemplated
though not expressed in the act, is published in the Labor Gazette, the
official journal of the department. The knowledge by each of the

parties to a dispute that its case, in so far as the position can be
learned by the conciliator, must appear in an official record of the

government, which serves as a focus of public opinion, has a tendency
to cause each party to submit a fair statement of its case at the outset,
and to refrain from any delay in granting reasonable concessions or
from holding out for excessive demands, once this statement has been
made and an effort toward a settlement is under way. (

d
)

o Report of the Canadian Department of Labor, 1902, p. 39.

&
Id., 1903, p. 41.

Id., 1903, p. 48.

<*
Id., 1901, p. 32.



GOVERNMENT INDUSTRIAL ARBITRATION. 553

THE RAILWAY LABOR DISPUTES ACT, 1903.

A more original and significant contribution to legislation for the

settlement of industrial disputes than the Conciliation Act of 1900

has been made by Canada in a law of 1903, known as the Railway
Labor Disputes Act. An account of the framing* and passage of this

act, given by the department of labor in its report for 1903,()
shows that that department was primarily responsible for the meas-
ure. A protracted strike on the Canadian Pacific Railway in the

summer of 1902 having called attention to the need of legislation to

prevent such interruption of the means of transportation and com-

munication, and compulsory arbitration having for some time been

advocated by a considerable number of organizations, both of capital
and of labor, the minister of labor introduced in the next session of

Parliament (1902) a compulsory-arbitration bill(^) for railway dis-

putes. The minister, however, stated expressly that he did not in-

tend to press the bill, and that its introduction was mainly for the

purpose of calling forth an expression of opinion from interested

parties and the public generally, which might serve as a guide to

further legislation. In fulfillment of this purpose, therefore, the de-

partment of labor proceeded to give the largest possible publicity to

the bill by extensive distribution of copies and to secure as many ex-

pressions of opinion .concerning it as possible, especially from the

railway companies and the various brotherhoods of railway employ-
ees. Responses from the railway companies were few, but numerous

expressions of opinion were received from the labor organizations, and
most of the latter were strongly opposed to the bill. By special atten-

tion to press opinions the department endeavored to ascertain the atti-

tude of the general public toward the measure, finding in this direction

a less general opposition to compulsory arbitration than among the

trade unions, but finding at the same time considerable doubt expressed
as to the advisability of adopting the principle on account of the

serious practical difficulties involved, especially in the matter of

enforcing awards and securing just decisions on questions which must

ultimately be determined by economic forces.

But while this investigation of public opinion and the sentiment of

interested parties tended to discourage the idea of compulsory arbi-

tration, experience under the Conciliation Act of 1900 had shown the

department that in some disputes the power to compel testimony and

the production of documents was necessary to a correct under-

standing of the situation and therefore a necessary preliminary to

imy settlement, and that such power in order to be effective must be

o Pages 58-60.

& Published in full as an appendix to the June (1902) Labor Gazette.
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available independently of the will of the parties.' Consideration of

public sentiment and experience together, therefore, led the minister

of labor to introduce at the next session of Parliament a new measure
"
carrying as far as was possible the principle of voluntary concilia-

tion, but substituting for compulsory arbitration, with its coercive

penalties, the principle of compulsory investigation, and its recogni-

tion of the influence of an informed public opinion upon matters of

vital concern to the public itself. "(
a
)

The bill was introduced

March 17, passed May 6, and received the royal assent July 10,

1903. ()
The Railway Labor Disputes Act, 1903, applies only to railways ;

but

to all such, whether operated by steam, electricity, or other motive

power, and whether private or government roads, the law is appli-

cable in any
"
dispute, disagreement, or dissension

" between any rail-

way and any of its employees
"
which, in the opinion of the minister

[of labor], may have caused or may cause a lockout or strike,
* * *

or which has interfered or may interfere with the proper and efficient

transportation of mails, passengers, or freight, or the safety of per-

sons employed upon any car or train."

The agency through which the machinery provided for in the law

is to be set in motion is the minister of labor, and whenever, in his

opinion, such a dispute as above described exists he may start pro-

ceedings under the act either upon application of any party to the

difference or upon application from the corporation of any munici-

pality directly affected by the dispute, or of his own motion. The
first step in the procedure is the establishment, under the hand and

seal of the minister, of a " committee of conciliation, mediation, and

investigation," composed of three persons, one each named by the

railway employers and the employees who are parties to the dispute
and the third by the other two or by the parties, if they can agree

upon some one. If either party fails to appoint its member within

the time set by the minister of labor, which may not be over five days,

then the minister, or, in case of the two government railways, the

lieutenant-governor in council of one of the Provinces, may appoint
such member, and the same provision applies in case of failure of the

parties' members to name a third.

It is the duty of the conciliation committee "
to endeavor by con-

ciliation and mediation to assist in bringing about an amicable set-

tlement of the difference to the satisfaction of both parties, and to

report its proceedings to the minister." If they fail in this effort,

o Report of the Canadian Department of Labor, 1903, p. 59.

& 3 Edward VII, chap. 55. The act is printed in full in the Seventeenth

Annual Report of the New York State Board of Mediation and Arbitration,

1903, p. 359.
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the minister may then refer the case to arbitration under the

act before a " board of arbitrators," to be established, like the con-

ciliation committee, under the hand and seal of the minister. If

both parties agree thereto the conciliation committee may act as the

board of arbitrators, but if either party objects to its representative,
or the third member on the committee acting on the board, then

these shall be replaced by new members, named in precisely the same
manner as the original members of the committee. The constitution

of the board of arbitrators is, therefore, exactly the same as that of

the conciliation committee, but the members may be the same or

different persons. The law specifies that the third member shall be

chairman of the board. It is the duty of the board of arbitrators

to
"
promptly convene * * and * * in such manner

as it thinks advisable make thorough, careful, and expeditious

inquiry into all the facts and circumstances connected wTith the dif-

ference and the cause thereof, and shall consider what would be

reasonable and proper to be done by both or either of the parties
with a view to putting an end to the difference, and to prevent-

ing its recurrence," and shall with all reasonable speed make a re-

port of its procedure, findings of fact, and recommendations to the

minister of labor. The decision of a majority of the members shall

be the decision of the board. The minister of labor is forthwith

upon its receipt to cause the report of the board to be filed in the

department of labor and a copy to be sent free of charge to each

party to the dispute, to any municipal corporation which may have

applied for action under the law, and to any newspaper in Canada
which may apply for a copy, and copies shall be furnished at cost to

any others wTho desire them. The report shall also be published
without delay in the Labor Gazette, and shall be included in the

annual report of the department of labor. The findings of the board

of arbitrators carry only such force as public opinion may give them,
and it is expressly stipulated in the law that no court may

"
recognize,

enforce, or receive in evidence "
any report of the board of arbitrators

or committee of conciliation against any person for any purpose,

except in case of prosecution for perjury.
For the purposes of its inquiry a board of arbitrators under the law

has the same power to summon witnesses and require them to give

evidence on oath or produce documents as any Canadian court of

record in civil cases. The board may conduct its proceedings in

public or in private, as it chooses; it may decline to allow counsel

for parties to appear before it, though otherwise such counsel may
appear if both parties agree thereto, and in all cases a class of em-

ployees may be represented before board or committee by a limited

number, chosen by a majority, or by agents other than counsel, and
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the board may place any person guilty of any unlawful contempt in

the face of the board in custody until the board rises.

The department of labor is to pay the expenses of proceedings
under the act, including, for either committee of conciliation or

board of arbitrators, traveling expenses of members, compensation of

$10 per day for members other than chairman, and for the latter

such compensation as the governor in council deems reasonable, and
the expense of a stenographer, secretar}^, and any other clerical as-

sistance which may seem to the minister of labor to be necessary.
The first case of practical application of the Railway Labor Dis-

putes Act occurred in 1904 in connection with a dispute between the

Grand Trunk Railway Company and the telegraphers in its em-

ploy.^) In 1903 the telegraphers had sought and finally, in the

autumn, secured conferences with the railway management with a

viewT to securing better terms of employment, but these conferences

ended on November 10 without any agreement being reached. On
April 25, 1904, the telegraphers appealed to the minister of labor to

refer the dispute for settlement under the Railway Labor Disputes
Act. Before making such reference, however, the minister arranged for

another conference between the parties in the hope that they might

yet come to agreement by themselves. This conference, which began
June 1 and extended over six days, resulted in an agreement on 19

points in the schedule, but on three points overtime pay for Sun-

day work, allowance of an annual vacation with pay, and increase in

minimum salaries the company would make no concessions, and the

conference ended in disagreement. An appeal to the general manager
of the road having failed to alter the situation, the telegraphers

again applied for reference under the law, asserting that a strike

would occur unless such a reference were made. On July 21, there-

fore, the minister of labor served notice on the parties to name mem-
bers for a conciliation committee under the act. Within five days
the parties appointed their representatives for the conciliation com-

mittee, and a fortnight later these two chose a civil court judge as

third member and chairman. On August 22 and 23 the committee

endeavored in private conferences to arrange an amicable settlement,

but on the 24th reported to the minister of labor that they were

unable to come to an agreement. Thereupon the minister decided to

refer the dispute to arbitration under the act, and the parties having

expressed approval of their representatives on the conciliation com-

mittee and its chairman to act as arbitrators, the minister on August
27 established the board, composed of the same persons as the com-

mittee.

a Details of this first case under the act are given in the Canadian Labor

Gazette, numbers from August, 1904, to March, 1905.
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Owing to engagements of the chairman, the first meeting of the

board did not occur until September 19. On that day and on the 23d

and 24th sessions were held, at which it wras decided by the chairman

that, as the telegraphers' representatives had objected thereto, no

counsel should appear for the parties before the board, and that the

hearings should be public. After the presentation of a statement of

the claims of the telegraphers, in the form of 25 proposed rules, an

adjournment was taken to October 13. At a meeting on October 14

it was decided by a majority of the board to reverse the earlier ruling

as to public hearings and to hold them in private, for the reason that

it appeared that much of the inquiry would involve the use of books,

papers, and documents, and that the section of the law giving the

board power to require the production of such evidence at the same

time prohibited making any of it public, and the protection of such

information from publicity could best be insured by making all hear-

ings private. At the same meeting it was also decided that only the

three points above noted (overtime pay for Sunday work, vacation

with pay, and increase in minimum salaries) ,
on which the parties

had been unable to agree, should be considered, with a reservation by
the telegraphers of the right to present later an argument on their

claims as a whole. The taking of evidence began on October 15, was

continued in sessions on two other days in October, on three days in

November, and in daily sessions, both morning and afternoon, from

December 28 to January 6, except that no sessions were held on Janu-

ary 1 and 2 and only one wras held on January 3. On December 28

the chairman of the board notified the parties that the current and

following weeks had been set aside by the arbitrators for daily sit-

tings to complete the case; that "the parties must be ready," and

that " no excuse for postponement on either side will prevail unless

occasioned by unavoidable accident." Witnesses were heard first on

behalf of the telegraphers (14 in all), then on behalf of the company
(11 in all) ,

then on behalf of the employees in rebuttal. On January

7, each side having presented its final argument, the case was closed,

and six weeks later (February 20, 1905), or ten months after the first

application for reference under the act, the board made public its

award.

The awrard was signed by only two members of the board, the

chairman and the telegraphers' representative. It covered only the

three points on which the parties had failed to agree before the refer-

ence and decided entirely in favor of the telegraphers on two points

and wholly against them on the third. In other words, it recom-

mended in favor of extra pay for Sunday work and increase in mini-

mum salaries exactly as the telegraphers had demanded, but against

any leave of absence with pay. With the award was filed a minority
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report by the company's representative, who dissented from the

majority decision on the two points in which the latter favored the

contention of the telegraphers, declaring that the evidence presented
to the board failed to justify any increase of salaries, and that, while

for certain cases the evidence showed the claim for extra pay for Sun-

day work to be justified, in other cases it was not well founded, and
therefore the majority decision on this point went too far in award-

ing such extra compensation for all cases.

Whether the award of the board of arbitrators was adopted by the

railway company is not stated in any of the official reports of this case

up to April, 1905, but apparently it was. Inasmuch as work con-

tinued as usual during the proceedings under the law and has

continued since, and since the telegraphers themselves asserted at the

outset that a strike was imminent unless the law should be invoked,
it seems certain that this first practical application of the Railway
Labor Disputes Act of 1903 served to avert what would otherwise in

all probability have been a very serious strike both for the parties

and for the general public. Down to the middle of 1905 no other

case under this law had arisen.

ONTARIO.

^ THE TRADES ARBITRATION ACT, 1873.

By law of March 29, 1873, the Province of Ontario adopted the

English Councils of Conciliation Act, 1867, (
a
) copying the law of

the mother country for the most part verbatim and with no changes
of any significance. MLike the English act, however, the Ontario

Trades Arbitration Act, 1873, as it was officially styled, was a total

failure. The royal commission on labor, appointed in 1886 by the

Dominion government, reported that the law " had never been used,

and that even its very existence seems to have been forgotten."(
b
)

In the opinion of the commission the cause of its failure was the

clause declaringjthat the act in no way authorized a board " to estab-

lish a rate of wages or price of labor or workmanship at which the

workmen shall be paid." "f
"
Inasmuch," says the commission,

"
as

ninety-five one-hundredth^ of the disputes which arise between the

employer and employee relate to the rate of remuneration, it is diffi-

cult to see what object it was hoped to achieve by an arbitration act

containing such a section." 1

To remedy the defect pointed out by the commission the act was
amended in 1890 so as to permit employers and workmen, who had
drawn up the agreement to form a board under the act, to authorize

the board "
to establish a rate of wages or price of labor or workman-

Cf. supra, pp. 391-395. & Report of the commission, 1889, p. 95.
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ship at which the workmen shall in future be paid." The amend-

ment also provided penalties for failure to abide by such agreements.
This change was, however, of no avail and the act remained a dead

letter.

THE TRADE DISPUTES ACT, 1894.

In 1894 another law was passed by Ontario, known as the Trade

Disputes Act, 1894. Like the earlier law, however, this act was not

original with Ontario, and this time the Province turned to the New-

South Wales law of 1892 for a model. The Ontario act is so nearly
identical with the New South Wales law already described (for the

most part verbatim), that reference to the latter, with an indication

of the few differences of moment between the two, will be sufficient

for an understanding of the Ontario law.

\ In the matter of the machinery for conciliation and arbitration the

only important alteration made in the New South Wales system con-

sisted in the omission of industrial districts and a permanent council

of conciliajtion from which parties might choose a board for any par-
ticular case, thus leaving it to the parties to name any persons they
choose for a board. Inasmuch as the New South Wales law per-
mitted the omission of industrial districts (as was actually done in

practice) and also gave the parties in any case the alternative of

selecting a council outside the standing general council, it will be seen

that the difference between the statutes on this point lies in the adop-
tion by Ontario of but one of two courses offered in New South Wales
rather than in any new features.

[in the matter of procedure, however, one entirely new and im-

portant provision appears in the Ontario law in that where one party
to a difference has applied for conciliation and named its conciliators

and the other party has not after a reasonable time named them, then,

provided the party applying has not resorted to strike or lockout,

the council of arbitration may proceed to a hearing and render a

decision as to the proper mode of settlement, and, if they think fit,

add a statement as to the origin and causes of the dispute, with an

opinion as to what parties are mainly responsible for itj
A minor

point in procedure which is new- in the Ontario law is a requirement
that in conciliation the parties shall before the hearing make a written

statement of the case jointly, if possible, otherwise separately. But

one other point of difference between the two laws need be mentioned,

namely, that Ontario provides for two councils of arbitration one

to deal with all cases except those in railroad construction or service,

the other for disputes in the latter industry.

A short amendment to the Ontario act was made in 1897 in no

wise modifying the original act, but making additions thereto, as fol-

lows: (1) The lieutenant-governor of the Province may appoint
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members of the council of arbitration directly whenever either em-

ployers or employees fail to make recommendations therefor; (2)
whenever the mayor of a city or town is notified that a strike or lock-

out is threatened or has occurred in the municipality he shall at

once notify the registrar (
fl

) thereof, giving, if possible, the name of

the employer, nature of the dispute, and number of employees in-

volved; (3) whenever the council of arbitration is informed in any
way, whether by a mayor or otherwise, of a threatened or actual

strike or lockout, the amendment makes it the council's duty to place
itself in communication with the parties and endeavor by mediation

to effect an amicable settlement, and if it seems in the council's judg-
ment best it shall inquire into the causes of the dispute, proceeding
as in case of an ordinary reference; (4) finally, any two members of

the council of arbitration are to be a quorum, and the council may
order that an examination or investigation shall be made before a

single member, though any decision of his shall not hold until ap-

proved by the council.

This amendment opens the way for a system quite different from
that contemplated by the principal act. Under the latter, concilia-

tion was to be had only before councils named by parties in dispute
and the permanent arbitration council could be established only as

members were nominated by employers and employees, and was for

arbitration alone. Under the amendment the government can ap-

point a permanent council independently, which can act for both

arbitration and conciliation, and for the latter purpose is not only

permitted to act without any application from parties, but it is made
its duty to intervene upon knowledge of a dispute. The Ontario

arbitration council becomes thus much the same sort of an agency
as the State boards of arbitration in the United States. (

6
)

In practical results the Ontario act of 1894 barely escapes the

category of total failure. Down to 1902 action under it had oc-

curred but three times and all of these were prior to March, 1900.

The first case occurred in 1896 and constitutes the only instance in

which either of the arbitration councils, which were duly appointed,
was ever formally applied to by parties in dispute. In that year,

during a strike in the tailoring trade of Toronto, the tailors' union

called upon the council for action. But the employers, deeming
this a sign of weakness on the part of the strikers, refused to join
in the reference or appear before the council. So that, although
the council investigated and reported, successful arbitration was out

of the question. It will be observed that this one experience revealed

the same difficulty with the system as was found in New South

a The registrar in Ontario corresponds to the clerk of awards in New South

Wales.

&Cf. infra, pp. 591-606.
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Wales, namely, that opposition on the part of either of the parties
in dispute blocked all procedure. Just this, apparently, inspired the

amendment of 1897 and the other two cases of action above referred

to were precisely of the kind contemplated by that amendment. In

each of these, upon the registrar's receiving informal notice of antici-

pated trouble, a member of the council promptly and successfully
intervened in the capacity of mediator and thereby prevented a

strike. ()
Further amendment of the Ontario law was made by an act bear-

ing date of March 21, 1902. This added two sections to the act of

1894, the important one Beading as follows :

If any difference shall arise between any corporation or person,
employing ten or more employees, and such employees, threatening
to result, or resulting in a strike or lockout,

* * *
it shall be the

duty of the registrar, when requested in writing to do so by five or
more of said employees, or by the employers, or by the mayor or reeve
of the municipality in which the industry is situated, to visit the

place of such disturbance and diligently seek to mediate between such

employer and employees. (
&
)

This, like the amendment of 1897, has to do with conciliation as

distinguished from arbitration. The earlier amendment opened the

way for such procedure by the arbitration councils. Here the regis-

trar alone, as wT
ell as the arbitration councils, is enabled to intervene

for conciliation purposes. The second section of the amendment,
which simply directs the registrar in a general way to endeavor to

allay distrust, promote good feeling, etc., when he intervenes in dis-

putes, is copied verbatim from section 5 of the Dominion Conciliation

Act,()
This amendment has proved far more fruitful of results than that

of 1897. The Ontario bureau of labor was established in 1900, and

since 1901 the secretary in charge thereof has held also the office of

registrar under the Trades Disputes Act. His report for 1902 (
d
)

states that during the year he had officially intervened as conciliator

in 12 disputes, and the report for 1903 (
e
) shows similar intervention

during that year in 11 disputes. Most, if not all, of these were

strikes or lockouts of which the same reports show that there were in

Ontario a total of 75 in 1902, and 82 in 1903. The reports simply
enumerate the cases in which intervention occurred, with no details to

show the manner of intervention or results. In each of the reports

o These facts as to results under the Ontario law of 1804 are as set forth in

a statement by "the registrar under the act in 1900, and in the Dominion Labor

Gazette, Vol. II, p. 611.

& Sec. 4. The amendment in full is in the Labor Gazette, Vol. II, p. 610.

c Cf. supra, p. 549. * Pages 88, 89. Peige 113.

50 No. 6005 M 12
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the secretary remarks that besides the above official cases he inform-

ally
"
assisted in the prevention and adjustment of a number of

other disputes
"
(1902) or " acted in the capacity of adviser in a num-

ber of other cases in which disputes have been averted and adjusted
"

(1903). In both years, however, his experience led him to note that

the existence of a provincial conciliator was unknown to many.

NOVA SCOTIA.

THE MINES ARBITRATION ACTS.

In 1888 Nova Scotia enacted a law, bearing date of April 16, deal-

ing with collective disputes, but applying only to coal mines owned
or leased from the Crown. This statute declared that " whenever any
dispute shall arise between employers and employed of such mines

in regard to wages the employer shall not dismiss or lock out the em-

ployed, nor shall the employed strike or abandon work, until after

complaint in writing to the commissioner [of works and mines] and

adjudication."() Disputes are to be brought before the commis-

sioner either on complaint of one party (the employer or a majority
of the employees) or by a joint application of both. In the former

case the commissioner may summon both parties to come before

him and present evidence, upon which he shall determine whether

the dispute shall be submitted to arbitration. If he decides in the

affirmative, the commissioner shall forthwith refer the dispute for

arbitration.

Cases referred in either of the above ways go to a board of arbi-

trators composed of five members, two appointed permanently by
the governor in council, the other three being chosen for each case as

it arises, one by each of the parties, and these two naming a third.

If either fails to appoint an arbitrator the two permanent members

may act as a board, and if there is a failure to name a fifth arbitrator

in the regular way he may be appointed by a judge of the supreme
court or the commissioner of works and mines.

Every employer within the jurisdiction of the law must register

with the commissioner the name of a recognized manager or agent,
and employees when applying for arbitration must name a represent-

ative, and in any procedure these two act for the parties, and service

of notices or processes upon them is service upon the parties. The
books and accounts of employers are to be open to the inspection of

the board through any person delegated for the purpose, who, to-

gether with the members of the board, must take an oath of secrecy
as to the employer's affairs. Every award of the board is to be

signed by at least three members and filed with the commissioner,

Sec. 7.
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who is to notify both parties of its nature, and a copy is to be filed

with the prothonotary of the county. The board may refer any case

for decision to a committee of three of their number, including the

two appointees of the parties, but their award must be unanimous.

Records of all proceedings are to be kept, and an annual report made

by the chairman to the commissioner, who is to lay it before the legis-

lature. All records are to be open to the commissioner's inspection.

A unique form of money forfeit is provided for failure to abide by
an award. Section 15 of the act prescribes that the employer

" on

receiving notice that arbitration is asked for by the employed may
retain the wages of all the employed for the fourteen days preced-

ing." If the award when made is not at once submitted to by the

employed, the sum retained, minus the costs of the arbitration (cover-

ing practically all the expenses of the act, including members' per
diem compensation), is forfeited to the employer. If, on the other

hand, the employer does not submit to the award, he must pay the

retained wages and forfeit an equal sum in addition, which, minus

the costs, goes to the employed. The same forfeiture is also to occur

for any breach of the prohibition of strike and lockout. Besides

such forfeits, awards may, upon motion of either party, be made a

rule of the supreme court, which may enforce them by ordinary legal

process, directing a judgment to be entered or execution to issue for

the amount thereof, and awards against an employer act as an attach-

ment against his property. Appeal from decisions of arbitrators

to the supreme court is allowed.

Providing, as it does, for reference of disputes upon the complaint
of one party to be followed by enforceable awards, it will be seen that

this is a compulsory arbitration system, and the act is notable as

the earliest one providing that method for collective disputes. As

indicated, however, it applied only to a limited field, namely, ques-

tions of wages in the coal mines under the direct control of the gov-
ernment.

With an analysis of its provisions the history of the Nova Scotia

law of 1888 is complete, inasmuch as it was never put to practical use

nor was the board of arbitration ever appointed. After two years

that act was replaced by another with the same title and nearly iden-

tical with it, this second act and a short amendment to it bearing the

same date, April 15, 1890.

The only noteworthy changes or additions introduced by the law of

1890 were as follows: First, the employees at each mine are to be

divided into two classes, those working above ground and those em-

ployed below, and either class alone may apply for arbitration; fur-

ther, a certificate signed by the chairman and secretary of a meeting
called for the purpose by at least five of the employed, and notice of

which shall have been for three days posted in three public places
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about the mine, is declared to be sufficient notice to the commissioner

of a desire for arbitration
; thirdly, in deciding whether a case shall

be submitted to arbitration the commissioner under the new act need

summon only the party making complaint to appear and submit evi-

dence, instead of both parties, as under the former law
; fourth, a

fine of $100 is imposed upon employers for refusal to register a man-

ager and an additional $100 for every succeeding refusal upon request

of the commissioner; finally, the provision for forfeit is changed so

that instead of the employer retaining the fourteen days' wages of the

employed, he is to deposit the amount, together with an equal sum in

addition, in a chartered bank of the Province, all subject to the order

of the commissioner and to be applied by him in accordance with the

same provisions as before.

In 1901 two brief amendments to the law of 1890, bearing date of

April 4, were passed. The only important change made thereby con-

sisted in an alteration of the forfeit plan, so that employers are to

retain wages equal to not more than $3 for each employee instead of

fourteen days' pay for each as before, to be deposited together with an

equal sum from the employers, as formerly.
The record made by the law of 1890, which is still in force, is

scarcely better than that of the earlier act, for up to the middle of

1905 it had been put in force in only two cases. () The only one

of these for which details are at hand was in the early part of 1901

and was proceeding just at the time the amendments of that year
were passed. In January a demand for an advance in wages had

been made by all the coal miners of the Province. In many collieries

the increase was readily granted, but in some it was refused. After

deliberation, the employees at one of the latter applied to the com-

missioner of public works and mines for arbitration under the act

of 1890. The commissioner having approved the application, the

board of arbitrators was appointed and its award, rendered April 25,

settled the dispute and averted a threatened strike. In connection

with this case it should be observed that in the same general dispute

the miners of another company in the same locality appealed to the

Dominion Conciliation Act(
6
)

for the appointment of a conciliator,

preferring that to arbitration. (
c
)

THE CONCILIATION ACT, 1903.

In 1903 the Province of Nova Scotia made provision for peaceable

settlement of industrial disputes in any industry by a law which re-

<* 'According to a statement by the commissioner of public works and mines in

1905.

6 Cf. supra, pp. 549, 550.

c This case is described in the Canadian Labor Gazette, Vol. I, p. 507, and

Vol. II, p. 21.
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ceived the royal assent on April 11 and which is Imown as the Con-
ciliation Act, 1903. For this statute the British Conciliation Act of

1896 (
a
)
was copied practically entire and without alteration, save

for the substitution of the provincial secretary for the British Board
of Trade as government administrator of the act. To the law of

the mother country, however, the provincial statute adds certain

specifications with reference to the district or trade boards of con-

ciliation whose establishment both laws make it the duty of the

government to assist.

Under the Nova Scotia act such a board is to consist of six members,
three named by the employers and three by the employees. In the

first week in January of each year each of those classes is to send to

the other the names of six persons for representatives on the board,
three of whom shall be designated as members for the current year,
the other three being available for appointment in case of death or

resignation of any of the first three. Boards shall have jurisdiction
for "all questions arising between the employer and the workmen,
including any question between one trade and another" (sec. G) ;

but

for disputes affecting more than one trade a joint conciliation board

must be formed, composed of the three employees' representatives
from each trade and an equal number of representatives of the em-

ployers. Conciliation boards are left free to establish their own rules

of procedure. Section 5 of the act directs that a board of conciliation,
u
if unable to agree, shall make application to the provincial secretary

for the appointment of a person to act as arbitrator." Finally, the

law makes no provision for any compulsion in connection with either

reference of disputes or acceptance of decisions; but it declares that
"
upon any difference arising between an employer and any of his

workmen, or upon the works of an employer, from any cause what-

ever, the subject-matter of dispute shall be referred to the board of

conciliation, which shall be summoned within seven days, and if prac-
ticable shall give its decision within the next six working days," and

also declares that the decision of a board or of an arbitrator " shall

be final and binding on both parties."

The provincial secretary of Nova Scotia states that up to June, 1905,

the provisions of the Conciliation Act of 1903 had not been invoked in

any dispute.

BRITISH COLUMBIA.

By a law of April 12, 1893, the Province of British Columbia pro-
vided for a bureau of labor statistics and at the same time for con-

ciliation and arbitration in labor disputes. So far as concerns the

latter subject, the act simply copies the New South Wales law of

1892 entire, being for the most part word for word identical with it.

o Cf. supra, pp. 402, 403.



566 BULLETIN OF THE BUREAU OF LABOR.

Such variations from the New South Wales act as do appear concern

matters of insignificant detail only and need not therefore be men-
tioned in particular save to note that the functions delegated to the

clerk of awards in the New South Wales law were to be performed

by the commissioner of labor statistics or his deputy in British

Columbia.

The measure in British Columbia was from the first naught but a

dead letter, as the councils for^which it provided wTere never even

established. The yea,r after it became law it was repealed by the

Labor Conciliation and Arbitration Act, 1894. Abandoning the

permanent councils of the former law, this act provides for concilia-

tion and arbitration before councils appointed for each case as it

arises, thus :

Reference of disputes is entire!}
7

voluntary, and may be accom-

plished either by a joint agreement of the parties or by an applica-
tion made by one and assented to by the other. Reference may be

made either to conciliation, to be followed by arbitration if necessary,
or to arbitration direct. Applications are to be made to the com-

missioner of councils of labor conciliation and arbitration, which
office is to be filled by the secretary of the Province upon designation
thereto by the governor.
Members of conciliation councils are to be appointed by the gov-

ernor upon nomination of the parties. If the reference is by joint

agreement, each party is to appoint two members, four making up
the council. If one party alone takes the initiative, it is to name its

two members at the time of application, whereupon the commissioner

shall request the other party to name two, and if the other two be

not nominated within ten days the reference is voided; but either-

party may again apply for a reference. If the conciliation council

fails to arrange an amicable agreement it must so report to the com-

missioner, who shall notify each party of the result, whereupon the

two may jointly require him to refer the case to an arbitration council

with which all records shall then be filed.

Councils of arbitration consist of three members appointed by the

governor, two (one for each party) being nominated by the con-

ciliation council before considering a case, and the third being chosen

by the other two, within four days of their appointment, from the

judges of the supreme court of British Columbia, or if he be not

agreed upon by the other two, to be designated directly by the gover-
nor. If disputes are referred to arbitration in the first instance, the

parties are to name the two arbitrators. Members of the conciliation

council may sit with the council of arbitration, but only in an

advisory capacity. No counsel or paid agents may appear. Decisions

are to be by majority vote, to be rendered within seven days after
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hearings close, and to be filed with the commissioner and made public.

If both parties agree beforehand to be bound by it the award may be

made a rule of the supreme court on the application of either party.

Members of either council may request the commissioner to summon
witnesses and anyone refusing to attend and testify may be fined not

over $20 by any justice of the peace. The compensation of members

of councils and all other expenses, except those of the parties and their

witnesses, are to be paid by the government. Finally, one limitation

is put upon the jurisdiction of the act in that no dispute affecting less

than 15 employees may be the subject of conciliation or arbitration

under it.

As to practical results no more can be said for this law of 1894

than for its predecessor. No proceedings for conciliation or arbitra-

tion under it had been taken down to 1901, according to a statement

by the deputy provincial secretary in that year, and none have oc-

curred since.

QUEBEC.

A law of March 28, 1901, comprises Quebec's legislation concerning
conciliation and arbitration. It is unnecessary to more than mention

the statute, however, as it is simply a copy of the unsuccessful

Ontario law of 1894 without the subsequent amendments. Beyond

slight variations in phraseology but four changes were made in the

copying, and these touch no points of any consequence.

By act of April 25, 1903, () the Quebec law of 1901 was amended

in much the same manner as was the Ontario law in 1902, (
&
)

the

Ontario .amendment manifestly having served as model for Quebec

legislation just as the principal Ontario act had. By the amendment
in Quebec, as in Ontario, provision was made for intervention by the

registrar alone, that official being directed to intervene and endeavor

to effect a settlement by conciliation in any dispute in which a strike

or lockout has occurred or is threatened whenever he is requested so

to do by five or more employees, or by the employers, or by the mayor
of the municipality in which the dispute exists. In one important

respect, however, the Quebec amendment goes further than that of

Ontario by making it the duty of the registrar, whenever such a dis-

pute as above described comes to his knowledge,
" either from the

newspapers or otherwise," to visit the locality for purposes of inter-

vention " without awaiting for a request in writing to be made to

him." The remainder of the Quebec amendment simply gives general
directions as to what the registrar is to do when intervening either

by request or on his own motion, these being somewhat more specific

but to practically the same intent as those laid down in the Ontario

a Edward VII, chap. 25. & Cf. supra, p. 501.
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amendment, the registrar being directed to
"
inquire into the causes

and circumstances of the dispute, take such steps as to him seem

expedient for prevailing upon the parties to meet and settle their

disputes themselves, and promote agreements between employers and

workmen with a view of inducing them to submit their disputes to a

council of conciliation or arbitration before having recourse to strikes

or lockouts."

Under the Quebec act of 1901 a registrar, under the title of " clerk

of the councils of conciliation and arbitration," was duly appointed,
and his annual reports to the minister of colonization and public
works reveal the facts as to the operation of the law.

By public notice and circulars the clerk called upon the various

organizations or persons entitled to vote for nominees to the arbitra-

tion councils to put themselves in communication with him for the

purpose of such nomination. For the councils for disputes outside

of railways, 28 persons or associations representing employers, and

52 labor organizations claimed the right to vote, but of these only
12 of the former and 28 of the latter actually made nominations from

which appointments were made, and the council of arbitration for

other than railway disputes was duly organized March 8, 1902. The
council of arbitration for railway disputes was never organized, as

no employers or employees in that industry made any reply to the

clerk's communication. In view of the results as to the formation

of the arbitration councils, the clerk in his first annual report, made
in June, 1902, remarked that the act

" has not, therefore, at the start

yielded all the results that we had a right to expect from it."

Even more discouraging, if anything, was the first report as to the

conciliation provisions of the law. The clerk reported that " since

the putting in force of this law several conflicts have arisen in which,
I regret to say, the employers have refused to have recourse to it,"

and cited specifically five such cases in which he had called the

employers' attention to the law, and proposed the formation of a

council of conciliation thereunder, thrice upon his own motion and

twice upon request of the workers, only to be met in every case by
the employers' refusal. The clerk therefore urged the need of an

amendment "
to provide for less complicated means of execution in

order to attain the object aimed at by the law," and suggested that

the clerk should be empowered to proceed to the locality of disputes

and act as conciliator upon his own initiative. As already noted,

the recommendation of the clerk was carried out in the amendment of

April 25, 1903.

For the year ended June 30, 1903, five cases under the law are

reported by the clerk. One of these, which occurred before the

amendment of 1903, is the only instance in which the conciliation

method provided by the original law of 1901 was ever carried out.
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In this instance a strike was threatened, but the men appealed to the

clerk, whose proposal to the employer of a council of conciliation

under the law was accepted, the council was duly formed, and the

dispute settled therein without any strike intervening. The other

four cases in 1902-3 occurred subsequent to the 1903 amendment. In
one (a strike) the men asked for a conciliation council under the act,

but the employer refused; in two the clerk intervened of his own
motion and reported,

" I have reason to believe that my intervention

contributed to the final settlement of these two strikes," since in each

the mode of settlement suggested by him was ultimately followed,

though his efforts at the time of intervention were unavailing; and
in the remaining case (a strike) the clerk proposed to intervene, but

found the dispute already on the way to a settlement.

For the year ended June 30, 1904, nine specific cases of proposed or

actual intervention under the law are reported. To judge by a some-

what indefinite allusion, there may have been some other cases in this

year in which the clerk offered his services, but it is stated that "
in

none of those cases would the parties have recourse to conciliation."

Five of the above nine cases were strikes. The action taken in all nine

cases was by the clerk alone, and upon his own initiative, save in one

instance (not a strike), when the workers requested his intervention,

and in all of the strike cases action was not taken until after the stop-

page of work. In one case (a strike) the clerk succeeded in effecting

a settlement by conciliation; in one case (not a strike) he found that

the dispute was already settled; in one case he found the strike vir-

tually terminated by the hiring of new hands
;
while of the remaining

six cases in which the clerk intervened, in five his efforts failed to

effect a settlement and in the remaining case the result is not indi-

cated by the report.

SOUTH AMERICA.

ARGENTINA.

Notable chiefly as being the first legislation of the kind in South

America is a recent decree () of Argentina, bearing date of Octo-

ber 20, 1904, which provides for conciliation and arbitration in

certain cases of collective industrial disputes, namely, disputes over

questions of Sunday rest or the maximum day's work.

When such differences arise it is made the duty of the chief of

police of Buenos Ayres, the capital, to intervene and offer his services

as mediator to the parties. In such intervention that official is

directed to inquire into the causes of the dispute, and then request

oThe present account of this decree follows that in the British Labor Gazette,

December, 1904, p. 361, which was based on information furnished by the

British minister at Buenos Ayres.
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of the parties or their representatives an interview in which each side

may state its view of the motive and origin of the controversy. If

the offer of mediation by the chief of police is accepted, he shall

endeavor to bring the parties to an amicable agreement, and if such

a settlement be effected a written agreement shall be drawn up which

shall contain both the terms of settlement and the obligation of either

side of complying therewith.

If the offer of mediation by the chief of police be not accepted, or

if his conciliation efforts fail, he is authorized to offer his services as

arbitrator or for the purpose of forming an arbitration tribunal com-

posed of one or more persons agreed upon by the parties. If either

mode of arbitration be accepted, a written submission of the case shall

be drawn up setting forth the issues and the obligation of both parties

to abide by the award. The arbitration tribunal (chief of police or

board) is to receive the claims of each party and consider those

which it thinks necessary, in order to render a decision within the

period stated by written submission. The award, when given, must

be signed by both parties, or their representatives. If the chief of

police acts as arbitrator he may request the services, if necessary,

of the procurator fiscal to the federal courts as assessor.

It is worthy of note that the designation of a police officer to fulfill

the functions of conciliator or arbitrator in industrial disputes is

unique in legislation upon the subject. All the proceedings specified

by the Argentine decree, however, are entirely voluntary for the

parties.

THE UNITED STATES.

FEDERAL LAWS.

Ill 1885 the number of strikes in the United States, which previous
to that year had been under 500 per annum, involving less than

155,000 work people, rose to 645, and threw 242,705 employees out of

work, and in 1886 the number of strikes leaped up to 1,432, involving

508,044 workers. () On April 22, 1886, President Cleveland sent a

special message to Congress, calling attention to this
"
problem which

recent events and a present condition have thrust upon us," and

recommending legislation by Congress to provide for the adjustment
of labor controversies. Such legislation, it was pointed out, was

entirely proper for disputes touching interstate commerce, and in the

President's opinion should proceed along the lines of voluntary arbi-

tration. A commission of three, composed of the United States

Commissioner of Labor, with two other arbitrators to be attached

to the Commissioner's Department as a permanent arbitration body,

a See Sixteenth Annual Report of United States Commissioner of Labor, p. 16.
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was suggested. It was also recommended that this commission should

be given power
"
to investigate the causes of all disputes as they

occur, whether submitted for arbitration or not, so that information

may always be at hand to aid legislation on the subject when necessary

and desirable."
(
a
)

Several bills dealing with the settlement of industrial disputes had
been introduced in Congress in March, previous to the transmission

of this message, and one of these passed the House before the close

of the session. In the succeeding session this bill also passed the

Senate (February, 1887), but failed to receive the President's signa-
ture. This defeat led to the introduction of the bill once more in the

House, but altered, according to its introducer,
"
to conform to the

views of the President "
by the addition of a provision for inde-

pendent initiative by the Government for either arbitration or

investigation of disputes. With some amendment this measure finally

passed both Houses, and was approved by President Cleveland Octo-

ber 1, 1888.

THE LAW OF 1888.

The law of 1888 applied only to disputes between " railroad or other

transportation companies
"
engaged in interstate traffic or commerce

within the Territories or the District of Columbia and their employ-

ees, whenever such disputes
"
may hinder, impede, obstruct, interrupt,

or affect transportation of property or passengers." It provided two

distinct lines of action, the one voluntary arbitration to be instituted

by the parties, the other public investigation of disputes and media-

tion upon the initiative of the Government.

For arbitration purposes it was provided that upon the written

proposition of one party to a dispute, if the other agreed, a board of

arbitration might be formed', the railroad to appoint one member, the

employees another, and these two members to choose a third, as

chairman, all three to be "
citizens of the United States and wholly

impartial and disinterested in respect to such differences or controver-

sies." Such a board was to
"
possess the same power as to subpoena-

ing witnesses, compelling their attendance, administering oaths, pre-

serving order during sittings, and compelling production of papers
and writings relating to disputes, as are possessed by United States

commissioners appointed by a United States circuit court." Its

duties were to organize at once at the nearest practicable point
to the place of origin of the controversy and "

to hear and deter-

mine the matters of difference which may be submitted to them
in writing by all the parties," giving all parties full opportunity
to be heard in person or by witnesses, and, if so desired, repre-

a Senate Ex. Doc. No. 130, 49tla Cong., 1st sess.
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scnted by counsel. The board's decision, a majority vote being suffi-

cient therefor, was to be publicly announced and transmitted, together
with the testimony taken, to the United States Commissioner of

Labor and be immediately published by him. With the rendition of

the decision the board's duties were to cease, and the acceptance of

the award was left entirely to the will of the parties."

So much of the act of 1888, it will be seen, was simply permissive in

character, and save for the power it granted with reference to wit-

nesses and the production of evidence and the publication of decisions

by the Commissioner of Labor did no more than lend Government
sanction to a procedure which parties in dispute could have carried

out without the law. As a matter of fact, in no dispute did employers
or employees ever attempt to make use of these provisions.

The remainder of the statute provided for more positive action by
the Government and gave the President power, in case of any dispute

affecting interstate or territorial commerce, to appoint two commis-

sioners, one at least from the State or Territory in which the contro-

versy arose, who, with the Commissioner of Labor as chairman, should

constitute a "
temporary commission for the purpose of examining the

causes of the controversy, the conditions accompanying and the best

means for adjusting it, the result of which examination shall be imme-

diately reported to the President and Congress, and on the rendering
of such report -the services of the two commisioners shall cease."

Such a commission was to have the same powers as the above de-

scribed arbitration boards appointed by the parties. Further defin-

ing the commission's duties, it was prescribed, in precisely the same

terms as are used in directions for arbitration in several State

laws,() that "upon the direction of the President * * * the

commission is to visit the locality of the pending dispute,
*

make careful inquiry into the cause thereof, hear all persons inter-

ested therein who may come before it, advise the respective parties

what, if anything, ought to be done or submitted to by either or both

to adjust such dispute, and make a written decision thereof," such

decision to be made public and to be recorded by the Commissioner of

Labor. The services of such a commission might be tendered by the

President either upon his own motion, upon request from one of the

parties, or upon request from the executive of a State.

In this second portion of the law of 1888 the way was opened for

Government intervention independent of the parties for the purpose
of authoritative investigation and publication of the facts regarding

disputes, together with some measure of conciliation.^ Only once did

such intervention occur. The great railroad strike at Chicago in

1894 in sympathy with the workmen at Pullman began on June 26

oCf. infra, pp. 588-591.
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and was virtually ended by July 13. On July 26 President Cleve-

land issued a commission appointing United States Commissioner of

Labor Carroll D. Wright, John D. Kernan, of New York, and
Nicholas E. Worthington, of Illinois, as commissioners, under section

6 of the law of 1888, and directing them to proceed to Chicago to

carry out the duties prescribed by that section, viz, to examine " the

causes of the controversy, the conditions accompanying, and the best

means for adjusting it; the result of which examination shall be im-

mediately reported to the President and Congress." () Manifestly
this commission, appointed two weeks after the close of the strike,

could be of no service toward settling that dispute. It could, how-

ever, carry out the terms of the statute to the extent of examining
as to the facts in the controversy and the best means of settling such

disputes in general.

The commission convened in Washington on July 31 and adopted
a resolution fixing August 15 as the date for assembling at Chicago.
Sessions were held in Chicago for thirteen days, August 15 to 30,

with a subsequent session in Washington on September 26. Wit-

nesses to the number of 109 were examined, 28 of whom were called

by the commission, the others being presented by the parties to the

dispute, save one who volunteered his testimony. November 14 the

commission made its report to the President, who laid the same before

Congress on December 10.

Printed in an octavo volume, the document contains the general

report of the commission in 42 pages, 651 pages of testimony given
before the commission in Appendix A, and a second appendix of 25

pages containing a summary of remedies for and methods of settling

industrial disputes, suggested in various communications received by
the commission. The general report presented an extensive review

of the strike and the commission's conclusions and recommendations.

The former was not simply historical, but critical as well, with fre-

quent criticism by the commission of the acts or attitude of the par-

ties in various stages of the dispute. The recommendations of the

commission were addressed in three directions, viz, to Congress, to

the States, and to employers. Of those along the latter two lines

suffice it to say that the commission urged the States generally to

adopt some system of conciliation and arbitration like that of the

State board in Massachusetts, and to make illegal all contracts requir-

ing employees, as a condition of employment, to agree to leave or not

to join labor organizations, and urged employers to recognize labor

organizations and the reciprocal relations of employer and employed
and to voluntarily consider the interests of labor as well as those of

capital.

o Sec. 6 of the law.
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It was through its recommendations to Congress that the commis-

sion's work was most likely to produce tangible results. In these

the commission urged in general that there should be a permanent
tribunal always ready to deal with railroad disputes ;

that such a tri-

bunal should have the power to intervene upon its own motion as

well as upon request from parties in dispute ;
that it should aim first

at conciliation, but where that failed should investigate and fix

responsibility for the dispute in a published report for the guidance
of public sentiment. Specifically, it was proposed:

(1) That a permanent strike commission be established, consisting
of three members, with duties and powers of investigation and recom-

mendation in case of disputes similar to those of the Interstate Com-
merce Commission in respect to rates, etc.; that the United States

courts should be given power to compel railroads to obey the decisions

of the commission; that railroads and incorporated trade unions

engaged in any controversy should each have the right to appoint a

representative to serve as temporary member of the commission for

that dispute ;
that during the pendency of a proceeding before the

commission strike or lockout should be unlawful, and for six months
after a decision had been rendered it should be unlawful for the rail-

road to discharge workmen in whose places others were to be

employed, except for inefficiency, violation of law, or neglect of duty,
or for said employees to quit the service without thirty days' notice,

or for a union to order or counsel otherwise.

(2) The commission recommended that existing statutes be so

amended as to require that national trade unions should provide in

their articles of incorporation and in their constitutions, rules, and

by-laws that a member should forfeit all his rights and privileges as

such for participating in or instigating force or violence against

persons or property during strikes or boycotts, or for seeking to

prevent others from working by violence, threats, or intimidation,
but that at the same time the members of such incorporated unions

should be no more liable personally for corporate acts than are stock-

holders in corporations.

Eight days after the report of the Chicago commission had been

laid before Congress, a bill for an act to replace the law of 1888,

drafted by two members of the commission at the request of the

House Committee on Labor, was introduced in the House of Repre-
sentatives. In every session for the next three years this or similar

bills were before Congress, but not until 1898 was a law passed.
There does not appear to have been any serious opposition in either

House to these measures, committee reports were favorable, and twice

bills were passed by the House. Both the national political parties
in 1896 inserted planks in their platforms in favor of legislation to

provide for the settlement of railroad disputes. The long delay in
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securing such legislation was apparently simply the result of the

crowding out of the subject by other matters. In 1898, however,
a bill was finally gotten through both Houses, and received the

President's approval on June 1.

THE LAW OF 1898.

The act of 1898 superseded that of 1888, and is the law now in force.

Compared with the earlier statute, the law of 1898 is much more pre-
cise and detailed in its provisions. Comparison of the main features

of the two measures shows that while the act of 1888 provided for

(1) arbitration, (2) authoritative investigation, and, more or less

incidentally to the second, (3) conciliation, that of 1898 provides only
for (1) conciliation and (2) arbitration.

Section 1 of the law of 1898 defines carefully its jurisdiction,

which is, however, essentially the same as was that of the law of

1888, extending to all railroads engaged in interstate commerce and
such of their employees as are engaged in train service.

The provisions for conciliation are contained in section 2 and sim-

ply direct that in case of disputes concerning wages, hours of labor,

or conditions of employment which seriously interrupt or threaten to

seriously interrupt the business of a railroad the chairman of the

Interstate Commerce Commission and the Commissioner of Labor

shall, upon request from either party, promptly endeavor to settle

the controversy by mediation and conciliation, and if such efforts

prove unsuccessful they shall endeavor to secure an arbitration as

provided for in the law. It will be observed that in place of a

temporary body for each dispute, as in the law of 1888, there is here a

permanent agency always ready to act; but that, on the other hand,
while tinder the old law the Government could intervene independ-

ently of the parties, under the present law the Government may
intervene only upon request from at least one of the parties.

All but three of the remaining twelve sections of the act are devoted

to arbitration. As in the act of 1888, so here, arbitration under the

law is absolutely voluntary as to submission thereto and can occur

only by agreement of both parties. The arbitrating body remains

essentially the same as before, consisting of three persons, one each

named by the parties and the third chosen by these two. The
later law adds, however, that when the employees are members of a

labor organization that organization shall name their member, and

that in case the two members fail to choose a third within five days
after their first meeting the odd member shall be appointed by the

chairman of the Interstate Commerce Commission and the Commis-

sioner of Labor. Again, as in the old law, the board of arbitration

is given full power to secure testimony and documentary evidence.
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But when it comes to the procedure for arbitration, and the matter

of enforcement especially, the law of 1898 departs widely from the

earlier act. Whereas the old law specified simply that the case

should be submitted in writing, that all parties should be heard

and a written decision published, with nothing said of enforcement,
the present statute requires that the parties shall bind themselves

under pain of liability for damages to refrain from strike or lockout

pending the arbitration, not to evade the award for a month at least

by ceasing to hire or be employed, and, if work and employment are

continued, to fulfill its terms for a year, and the award is made
enforceable as the judgment of a United States court.

Examining further these arbitration features peculiar to the law of

1898, it is found that the parties in their signed submission, besides

stating the questions at issue and the time and place of hearing, must

stipulate five things, namely: (1) That pending the arbitration the

status immediately prior to the dispute shall not be changed, with the

proviso that the hearing of the case shall begin writhin ten days and

the award shall be filed within thirty days after the third arbitrator

is chosen; (2) that the award, when filed in the clerk's office of the

United States circuit court of the district, shall be final and conclu-

sive upon the parties, unless set aside for error of law apparent on

the record; (3) that the parties will faithfully execute the award,
and that it may be enforced in equity so far as the powers of a court

of equity permit; (4) that for three months after the award is ren-

dered employers and workpeople who may be dissatisfied therewith

shall not, on account of such dissatisfaction, sever the relation of

employer and employed without thirty days' written notice; and (5)

that the award ^>hall continue in force for one year and no new arbi-

tration on the same subject between the same parties shall be had

during the year unless the award be set aside on appeal. This strong

agreement is to be acknowledged by the parties before a notary and
a copy filed with the chairman of the Interstate Commerce Commis-
sion. It is to be signed for the employees by their labor organization
or by them individually if unorganized. In the latter case upon
receipt of the agreement the chairman of the Interstate Commerce
Commission is to notify the arbitrators of the time and place of the

hearing, but he shall do so only wrhen he is satisfied that the signers

represent a majority of all the employees in the same grade and
class in the service of the same employer, and that an award can

justly be regarded as binding upon all such employees.
For the enforcement of the first and fourth stipulations of the

agreement it is made unlawful during the arbitration proceedings
for the employer to discharge his employees except for inefficiency,

violation of law, or neglect of duty, or for the organization of the
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employees to order a strike, or for such employees individually to

unite in, aid, or abet a strike
;
and for a period of three months after

the rendering of an award it is illegal for an employee to leave his

employer or for the employer to discharge an employee without thirty

days' notice, or for an employees' organization to order or counsel

otherwise, except that this restriction applies only to leaving employ-
ment " without just cause " and to discharges for reasons other than
"
inefficiency, violation of law, or neglect of duty." The penalty for

violation of the above prohibitions is liability for damages, provided,

however, that nothing in them shall be construed to prevent an em-

ployer from reducing his force of employees
"
whenever, in his judg-

ment, business necessities require."

For the enforcement of the awards it is provided that they shall

become operative as soon as filed in the clerk's office of the United
States circuit court, and judgment shall be entered upon them accord-

ingly within ten days, During these ten days either party may
file exceptions for matters of law apparent on the record, which
shall be decided by the circuit court, subject, however, to appeal
to the circuit court of appeals, whose decision on the exceptions
shall be final. If exceptions are sustained judgment setting aside

the award shall be entered, but in such case the parties may, if they

choose, agree upon a judgment to be entered, which shall have the

same force as an award. It is expressly provided in connection with

the enforcement of awards that "no injunction or other legal process
shall be issued which shall compel the performance by any laborer

against his will of a contract for personal labor or service."

The above covers that portion of the act of 1898 dealing with

conciliation and arbitration. It remains to note three special pro-
visions of the law. By one it is directed that where a receiver ap-

pointed by a Federal court is in control of a railway the employees
of the road shall have the right to be heard by such court upon all

questions affecting the terms and conditions of their employment,
arid such receiver shall not reduce wages without the authority of the

court given after due notice to the employees. Again, it is enacted

that in every incorporation of a national trade union under the

Federal law therefor, (
a
) the articles of incorporation and the con-

stitution, rales, and by-laws of the union must provide that a member
shall cease to be such by participating in or instigating force or

violence against persons or property during a strike, lockout, or

boycott, or by seeking to prevent others from working through

violence, threats, or intimidations. At the same time members of

such incorporated unions are relieved of all personal responsibility

Laws of 1885-86, chap. 567.

50 No. 60 05 M 13
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for the acts, debts, or obligations of the organization, and the organi-

zation may not be held liable for illegal acts of members. Finally,

it is made a misdemeanor punishable in United States courts by a

fine of from $100 to $1,000 for a railroad subject to the act to require

of an employee an agreement not to join a labor organization, or to

threaten him with loss of employment or unjustly discriminate

against him for such membership, or to require of employees con-

tributions to any fund for charitable, social, or beneficial purposes,
or to require employees to release the employer from legal liability

for injuries because of contributions to such a fund, or to
"
blacklist

"

discharged employees.

Recapitulating, so far as concerns the settlement of industrial dis-

putes the Federal law of 1898 provides for (1) conciliation by a per-
manent Government agency with power to intervene upon request
from one party, and (2) arbitration, by a board to be appointed for

each dispute by the parties, the arbitration after the case has been

submitted being compulsory in character but the submission thereto

being entirely voluntary for both parties. One general characteristic

of the act may here be emphasized also in that it not only recognizes
but encourages organization of railway employees, as affording better

opportunity for successfully dealing with disputes.

Compared with the recommendations of the Chicago commission of

1894, the law of 1898 is found to follow many of them quite closely,

and to contain practically all of them with th^ee important excep-
tions. In the first place, the law of 1898 contains no provision for

authoritative investigation and report as to the causes of disputes,

which was considered important by the commission for the sake of

enlisting public sentiment as a force toward settlement. In the sec-

ond place, the law permits no independent initiative on the part of

the Government for conciliation purposes, whereas the commission

emphasized the need of an independent agency to promptly intervene

without waiting for a request from one of the parties. Thirdly, and
most important of all, the commission was in 'favor of a permanent
Government commission for purposes of arbitration, with powers
similar to those of the Interstate Commerce Commission that is, able

to intervene upon the complaint of one party and render a decision

enforceable in the courts (against the employer), whereas the law pro-
vides no permanent or Government arbitrating body at all, and its

temporary arbitration board can act only upon consent of both parties.

The difference here is fundamental and amounts essentially to the dif-

ference between compulsory arbitration before a Government tribunal

and voluntary arbitration before a private tribunal. The difference

as to the compulsory character of the arbitration hangs upon the sub-

mission which in the law is absolutely voluntary, but which the com-
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mission evidently intended should be compulsory upon the complaint
of one party. (

a
)

The United States Industrial Commission in 1901 reported that in

one or two instances the chairman of the Interstate Commerce Com-
mission and the Commissioner of Labor, acting under the law of 1898,

had put themselves in communication with the parties to a dispute,
but that in all such cases the railway companies had refused to arbi-

trate.^) Aside from this the present law has never been put in use

for the settlement of disputes.

STATE LAWS.

At the beginning of the year 1905, 24 States had passed laws

for industrial arbitration or conciliation, and 1 other State by its

constitution directed such legislation. The earliest law upon the

subject was passed in Mar}4and in 1878, and the second by New
Jersey in 1880. In 1883 Pennsylvania passed her first arbitration

act, and the first Ohio statute wras enacted in 1885. New York,

Massachusetts, Kansas, and Iowa all legislated upon the subject in

1880, followed by Montana and Colorado in 1887, Missouri and Mich-

igan in 1889, North Dakota in 1890, California in 1892, and Louis-

iana in 1894. In 1895 Wisconsin, Texas, Minnesota, Connecticut,
and Illinois were added to the list, with Utah in 1896, Indiana and
Idaho in 1897, and Washington in 1903. In Wyoming the consti-

tution of 1890 directs such legislation, which has not as yet been

enacted, however. The laws of Utah and Idaho, it may be noted,
accord with express provisions in the constitutions of those States. (

c
)

A very little comparison of the State laws reveals marked similari-

ties in many cases, so that they may all be grouped in four classes,

as follows, the States whose laws are included and the years in which

their earliest acts providing for the system in question were passed

being given in each case :

1. Laws providing for local arbitration, with no permanent agency
therefor: Maryland,(

d
) 1878; New Jersey,(

e
) 1880; Pennsylvania, ( f)

1893
; Texas, 1895.

o The commission was not entirely specific as to this matter of submission, but

its language in the discussion of recommendations and its use of the Interstate

Commerce Commission as a model for the proposed strike commission scarcely*

leave any other interpretation possible.
6 Report of United States Industrial Commission, Vol. XVII, p. 424.

c Compilations of American laws may be found in the reports of several of

the State boards of arbitration. These include only those statutes remaining
in force at the time of publication. The most complete, perhaps, may be found

in the Massachusetts and New York reports.

See also under 3. e See also under 4. f See also under 2.
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2. Laws providing for permanent district or county boards estab-

lished by private parties: Pennsylvania, 1883; Ohio,(
a
) 1885; Iowa

and Kansas, 1886.

3. Laws providing for arbitration or conciliation through the

agency of State commissioners of labor: Colorado, () 1887; Mis-

souri, (
a
) 1889; North Dakota, 1890

; Washington, 1903; Maryland,
1904.

4. Laws providing for a special State board or commission for the

settlement of industrial disputes: New York, 1886; Massachusetts,

1886; Montana, 1887; Michigan, 1889; California, 1891; New Jersey,

1892; Ohio, 1893; Louisiana, 1894; Connecticut, Illinois, Minnesota,
and Wisconsin, 1895; Utah, 1896; Colorado, Idaho, and Indiana,
1897

; Missouri, 1901.

In the following pages these groups are taken up in the order

named above for an analysis of the various State laws. The quota-
tions used in the course of the analysis are from the laws under

consideration.

LOCAL ARBITRATION WITH No PERMANENT AGENCY.

This was the earliest system tried in the United States, having been

established in Maryland by act of April 1, 1878. (
ft

)
This law, which

is still in force, provides three modes of procedure for arbitration in

industrial disputes: First, the. parties may by agreement refer the

dispute to a judge or justice of the peace, whereupon the judge or

justice may "hear and finally determine in a summary manner" said

dispute; second, the parties may agree to submit the case to arbitra-

tion, whereupon any judge or justice of the peace, upon application,

is to appoint two or four persons, one half employers and the other

half employees, who, with the judge or justice,
"
shall have full power

finally to hear and determine such dispute;" third, the parties may
by agreement adopt any other mode of arbitration, and the award
" shall be final and conclusive between the parties." In case of the

first two methods provision is made for enforcing awards in that, after

four days for opportunity to show fraud or malpractice or failure to

give the parties due notice in the arbitration, the decisions are to be

entered as judgments of the judge or justice rendering them or

appointing the arbitrators, and "execution thereon shall be awarded

as upon verdict, confession, or nonsuit." The costs of any arbitration

are to be borne equally by the parties.

The Maryland law makes special provision for disputes to which

any corporation incorporated by the State and in which the State is

interested as a stockholder or creditor is a party. In such a case the

State board of public works has power, if it considers that the dispute

o See also under 4. & Code of Public Laws, art. 7.
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.will tend to
"
impair the usefulness or prosperity of such corporation,"

to demand and receive a" statement of the case from the parties, to pro-

pose arbitration to them if it thinks fit, and provide for the carrying
out of the same if accepted. In case either party declines such a pro-

posal, it is the duty of the board to
" examine into and ascertain the

cause
" of the dispute and report to the next general assembly. ()

The New Jersey law of March 10, 1880, (
b
) provides that if a

majority of the employees in any manufacturing establishment give

notice to the employer that they are dissatisfied with existing or

proposed conditions of labor and that they propose to submit the mat-

ter to arbitration and have appointed an arbitrator to represent

them,
"

it shall be the duty
" of the employer, in case he can not

adjust the dispute and if he " chooses to accept
"
arbitration, to name

another arbitrator. These two are then to select a third, and the

three are to hear and examine the case, for which purpose they may
administer oaths, and render a written decision, which shall be
" deemed to be binding upon both parties submitting the matters in

dispute to arbitration." Parties may be represented by counsel at

hearings. Costs are to be apportioned as the parties agree or the

arbitrators decide.

In 1886 the above was supplemented by another law dated April
23. (

c
) Thereby it was provided that any dispute between employers

and employees engaged in manufacturing may
"
by mutual consent of

the parties
" be submitted in writing to a board of five arbitrators,

two named by the employer and two by a majority of the employees
at a special meeting held for the purpose, these four selecting a fifth,

who shall be chairman. These arbitrators shall take an oath to faith-
-

fully and impartially discharge their duties. They are given power to

compel the attendance of witnesses and the production of books and

papers by means of subpoenas issued by local courts. Proceedings
u shall be, as far as possible, voluntary," and counsel are not permit-

ted to appear under the act of 1886, and the costs of arbitration

under that law are to be met by
"
voluntary subscription." Within

five days after the completion of hearings the board is to render a

written decision, which the law declares
"
shall be a final settlement

"

and "
binding and conclusive between the parties."

The laws of 1880 and 1886 still stand on the New Jersey statute

books. Besides these there is also provision for local arbitration

in the act of 1892, which established a State board of arbitration,

The local arbitration features of this law of 1892 are considered

below in connection with similar provisions in several other States.

See also, infra, p. 590, for law providing for intervention of the chief of the

bureau of industrial statistics.

& Public laws of 1880, chap. 138.

c Laws of 1886, p. 315.
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The State of Pennsylvania had in 1883 established the second of

the four systems indicated in the above classification of laws, but

in 1893 provided also for local arbitration without permanent agency
in an act bearing date of May 18. () This law is still in force.

Though by no means identical with either, it resembles the Maryland
statute much more than that of New Jersey. It provides for but

one mode of arbitration, but prescribes for that with considerable

detail. Whenever a difference arises either party, or both parties

jointly, may apply to the local court of common pleas to constitute a

board of arbitration. When this application is made jointly the

court may at its discretion "
grant a rule on each of the parties

* * * to select three citizens of the county of good character

and familiar with all matters in dispute
"

as members of the board,

and when these have been appointed the court is to name three more
" of well-known character for probity and general intelligence, and

not directly connected with the interests of either party to the dis-

pute," the board thus consisting of nine members. The chairman is

to be named by the court and to be one of the three members ap-

pointed by it. If but one party applies to the court, the latter is to
"
give notice by order of court to both parties," requiring each of

them within ten days to appoint the three members as above, and if

either party then refuses or neglects to make the appointments, the

court is to name the six persons necessary to make up the board.

The law prescribes the fullest possible hearing of cases, the board

having power to compel attendance of witnesses and the production
of evidence. Parties are allowed counsel if they so desire. The
decision of the board, reached by a majority vgte of the members, is

to be filed in the court where the application was made, and, as the

law declares,
"
shall be final and conclusive of all matters brought

before them for adjustment." Costs, including compensation to the

members of the board, are to be paid by the county. (
6
)

The fourth State in the first group of laws as here classified is

Texas, whose one statute dealing with arbitration of disputes bears

date of April 24, 1895, (
c
) and is still in force. This provides for

arbitration "
upon mutual consent of all parties

" before a board of

five persons, two each chosen by employers and employees, these four

to select a fifth as chairman. The appointment of the two arbitrators

by employees is to be made so far as possible through the medium of

labor organizations. Where the employees belong to a union which

is a member of a federation, the central body is to make the appoint-
ment. In case their union is not a member of any such central body

a Laws of 1893, No. 55.

& See also, infra, p. 586, for law providing for district boards.

c Laws of 1894-95, chap. 379.
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the union itself is to make the appointment, and in case they are not

organized a majority of them, at a meeting held for the purpose, shall

make the selection, provision being also made for representation of

nonunion men as well as union where such are involved. When the

four arbitrators can not agree upon the fifth, the latter, upon appli-

cation by the four, may be named by the judge of the judicial district.

When the board has been duly appointed' it may apply to the dis-

trict judge of the county for a license, whereupon the judge* if all the

provisions of the law have been complied with, shall
" make an order

establishing such a board of arbitration and referring the matters in

dispute to it for hearing, adjudication, and determination." The sub-

mission of the dispute must be in writing, and the law requires that

in the agreement for submission the parties shall bind themselves to

five conditions: (1) That pending the arbitration the status existing

prior to the dispute shall be maintained; (2) that the award, properly
filed in the district court, shall be final, except for

" error of law

apparent on the record;
"

(3) that they will execute the award, and

that the same may be "
specifically enforced in equity so far as the

powers of a court of equity permit;
"

(4) that the employees will not

leave the employment of the employer on account of dissatisfaction

with the award without thirty days' written notice to him; and (5)

that the award shall stand in force for one year, with no new arbitra-

tion upon the same subject during that time.

The members of a board must sign a consent to act and take oath

to act faithfully and impartially. Full powers for the summoning
of witnesses and compelling the production of evidence are conferred

upon the chairman. The costs of the arbitration, including per diem

compensation and traveling expenses of members of the board and

witnesses, are to be taxed upon the parties, either or both, as the

board may decide, and before the arbitration the parties must give

bond for the payment of the same.

The award, filed with the district court, shall go into effect, and

judgment be entered upon it accordingly, ten days after the date

of filing, during which time the parties may file exceptions
" for

matter of laiv apparent on the record," which exceptions shall be

decided by the district court, or, on appeal therefrom, by the court of

civil appeals. Finally, it is declared unlawful for the employer to

discharge the employees during the pendency of arbitration,
"
except

for inefficiency, violation of law, or neglect of duty, or where reduc-

tion of force is necessary," or for the employees
"
to unite in, aid,

or abet strikes or boycotts
"
against the employer.

The provisions of this Texas law, so far as concerns -the mode of

appointing members of the board, its licensing by a local court, and

its powers to secure the presence of witnesses and the production of
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evidence, are taken direct from the New Jersey law of 1892 or the

New York statute of 1886, these provisions being original with the

latter act. But the conditions to which parties must bind them-

selves in their submission, the taxing of costs upon the parties, the

compulsory force of awards, and the prohibition of interruption of

employment or work pending the arbitration are peculiar to the

Texas statute.

Maryland, New Jersey, Pennsylvania, and Texas are the only
States which have passed laws providing for the local arbitration

system here considered. A number of other States, however, have

made similar provision, but as supplementary to a State board, and
while their statutes are therefore classified in the fourth group
above, their provisions for local arbitration may properly be consid-

ered here. The States referred to, with the dates of their earliest

acts containing local arbitration features, are New York, 1886; Mas-
sad iusetts, 1886; Montana. 1887; California, 1891; Ohio, 1893; Wis-

consin, 1895; Minnesota, 1895; Idaho, 1897, and Colorado, 1897. The
similar law of 1892 in New Jersey has already been referred to.

(
a
)

The provisions in six of these States Massachusetts, Montana, Ohio,

Wisconsin, Idaho, and Colorado are precisely alike, the Massachu-

setts law manifestly having served as model for the others. They
provide that any dispute may be referred to a board whose members

may be mutually agreed upon by the parties to the difference, or each

side may choose one and these two appoint a third. This board is to

have, in respect to matters referred to it, all the powers which the

State board might exercise, and their decision has whatever binding
effect the parties may agree upon in the submission. Such a board

may ask and receive the advice and assistance of the State board, and
a copy of its decision is to be filed with the latter, but its jurisdiction

on matters referred to it is exclusive. The members of such local

boards are entitled to compensation from the city or town in which

the dispute occurs on approval by the mayor or board of selectmen.

The board's decision must be rendered within ten days of the close

of the hearing. The Minnesota law contains the same provisions,

but requires a consent to act and an oath of office of the arbitrators.

It also adds a clause making it the duty of the State board to aid in

the formation of such local boards before a strike or lockout has

occurred if the appointment of such a board will tend to prevent a

cessation of work.

The provisions for local arbitration in the New Jersey law of 1892

are identical with those of the earlier New York law of 1886. These

have already been described as copied in the Texas act of 1895.

Briefly summarized here, they legalize the submission of disputes to a

a Supra, p. 581.
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board of arbitration consisting of five members, two each appointed

by the employer and the employees, these four choosing the fifth. If

the employees are members of a labor organization represented in a

central body, this central body is to appoint their representatives; if

their union be not so affiliated, then the union is to select them; and

if the employees are unorganized their representatives are to be

chosen at a meeting of a majority of them held for the purpose.
When thus constituted a majority of the board may ask and receive

from the county judge of the county an order establishing and

approving the board and referring the dispute to it. The members
are to sign a consent to act and take oath, and the board is given

summary power to compel the attendance of witnesses and the pro-
duction of evidence. The decision of the board it is declared shall be

a settlement of the matters referred to it, except that an appeal may
be taken to the State board of arbitration, in which case the latter

shall promptly hear the case and render a final decision thereon.

The New York act of 1886 was replaced in the following year by
another law, but the same local arbitration features appear in the lat-

ter act and are still in force except for the omission of the licensing of

the local board by a county judge and the Deduction of the number of

members on the board from five to three.

The provision for local arbitration in California is very brief,

specifying simply that if parties do not wish to submit a dispute to

the State board, each may choose an arbitrator and these two a third,

and the three shall constitute a board for the case and may exercise

the same powers as the State board.

A comparison of the above-described laws in 13 States, which
con-^

stitute the first group in the classification here made, shows the fol- '

lowing general features common to all of them. First, the action con-

templated by them is arbitration as distinguished from conciliation;
|

second, such arbitration is voluntary in character in that either the

reference of disputes to it or the acceptance of decisions is entirely

voluntary for the parties; third, the arbitrating body specified is a .

temporary board constituted for each dispute as it arises and com- 1

posed of equal numbers of members named (except in Maryland) by
the parties, with an odd member (in Pennsylvania three other mem-

bers) chosen (except in Maryland and Pennsylvania) by the others;

fourth, (save in California) the law confers upon such boards power '

to compel the presence of witnesses and the production of evidence.

DISTRICT OR COUNTY BOARDS ESTABLISHED BY PRIVATE PARTIES.

The four statutes falling in the group of laws under this heading
are so nearly alike, being in large part exactly the same, that the

earliest one, the so-called Wallace Act of 1883 in Pennsylvania,
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plainly served as model for the others. A description of this, with

notation of the variation of the others from it, will suffice for all,

therefore.

The Pennsylvania law of April 26, 1883,() which still stands on

the statute books, provides for "
voluntary tribunals "

in each of the

State's judicial districts. For the establishment of such a tribunal

a license is to be obtained from the local court of common pleas by
joint petition from at least 50 work people and either 5 employers,
each employing not less than 10 work people, or 1 employer with 75

or more employees. Such a petition may be presented by either

party, but in that case the license can not be issued unless the other

party assents thereto within sixty days. The petition must contain

the names of not less than 4 persons to compose the tribunal, one-half

from each side, with an umpire chosen by these members. Upon
receipt of the petition the court is to issue a license authorizing the

tribunal and fixing a date for its first meeting. If at the time a

petition is received a dispute exists which has already caused, or

threatens to cause, a suspension of work, the court shall verify the

representative character of the petitioners, and if it is found that they
do not represent a majority, or at least one-half, of each party to the

dispute, the petition may in such case be denied.

The law requires that members of such a tribunal shall be United

States citizens, shall have resided in the district for a year, and shall

have been engaged in the industry for two years if work people, and

one year if employers, and the latter must have at least 10 employees.
Members are to receive no compensation for their services. The ex-

penses of tribunals, except for offices, which are to be paid by the city

or county where located, are to be met by
"
voluntary subscription."

The tribunal is to choose its own officers, and has full power under

the law to compel the presence of witnesses and the production of

evidence. It is to continue in existence for one year and take cogni-

zance of all disputes between the parties represented in the petition,

or any others who shall submit their disputes to it in writing.

The procedure before a tribunal may consist in (a) hearing and

decision by the tribunal (without the umpire) ;
or (&) reference of

the case to a committee of the tribunal's members equally represent-

ing both parties,whose decision, if unanimous, is final, but who other-

wise shall refer the case back to the tribunal; or (c) reference of the

case to the umpire for final decision, which shall occur only when the

tribunal, after three meetings and full discussion, can not agree.

No counsel or paid agents may appear at any of the hearings. When
a case goes to the umpire the submission must be "in writing signed

by the members of the tribunal or the parties, and shall contain a

a Laws of Pennsylvania, 1883, p. 15.
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provision that the umpire's award,
" after hearing, shall be final."

The umpire is to be sworn, to impartiality and to render his award
within ten days after the submission. Provision is made for the

enforcement of umpires' awards, but in this matter a slight incon-

sistency appears in the statute. One section provides that the award

signed by the umpire
"
may be made a matter of record, by producing

the same within thirty days, \vith the submission in writing, to the

proper judge. If he approves the same, he shall indorse his approval

thereon, and direct the same to be entered of record. When so

entered of record it shall be final and conclusive, and the proper court

may, on motion of anyone interested, enter judgment thereon, and
when the award is for a specific sum of money may issue final and
other process to enforce the same." In another section, however, it

is expressly stipulated that the aw^ard "
shall in no case be binding

upon either employer or workmen, save as they may acquiesce or

agree therein after such award." Whence it would appear that for

enforcement not only joint submission, but acquiescence in the award

by both parties as well, would be necessary. (
a
)

Two years after Pennsylvania, Ohio adopted the same system of

local tribunals in the so-called Ryan Act of February 10, 1885. (
6
)

This law was in force until 1893, when it was repealed by an act

creating a State board of arbitration. It copied the Pennsylvania
statute writh but slight modifications in details, as follows: The
Ohio law specified all

"
manufacturing, mechanical, or mining

industries "
as within its jurisdiction, required as signers of the

petition for a license 40 work people and ^employers, with not less

than 10 employees each, or one with at least 40, and omitted the

Pennsylvania provision for petition by one party, directed verifica-

tion of the character of the petitioners, in case suspension of work
existed or threatened, simply

" on motion," stipulated no qualifica-

tions for members of tribunals, and, finally, made provision for the

enforcement of awards by record in local courts, as in Pennsylvania,

only when the award was for a specific sum of money, and no acqui-
escence by the parties after the award was made was required.

In 1886 Iowa adopted the Ohio statute in toto with the variation

of but a few words, the only change made in the system being a

reduction of the number of petitioners required for license to 20

wrorkers and 4 employers, with not less than 5 employees, or one with

20 or over. The Iowa law was approved March 6, 1886, (
c
)
and is

still in force.

See also, supra, p. 582, for law providing for local arbitration with no periiui-

,

nent agency.
& Laws of Ohio, vol. 82, p. 45.

o Acts of 1886, chap. 20.
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In the same year as Iowa, Kansas adopted the local tribunal

system by the act of February 25, 1886, (
a
) which is the present law,

and which is somewhat condensed as compared with the statutes of

the other States in this group. It follows in general the Ohio and

Iowra statutes, but with these points of difference, viz., the number
of petitioners required is reduced to 5 workmen and 2 employers;
the umpire, instead of being appointed by the members of the tri-

bunal, is to be appointed by the court issuing the license; members
are allowed compensation per diem of actual service, to be paid by
the county ;

counsel are not prohibited at hearings ;
there is no pro-

vision for the settlement of cases by special committee of the tribunal
;

the award of the umpire must be made within five days of the sub-

mission instead of ten; and, finally, the awards of the tribunal are

enforceable in the same way as those of the umpire,
i The characteristic features common to all in this second group of

laws are : (1) Provision for permanent tribunals; (2) the establish-

ment of such tribunals by employers and employees acting jointly;

(3) licensing of tribunals by local civil courts, and endowment of

them with power to compel the presence of witnesses and the pro-
duction of evidence; (4) procedure of the nature of arbitration vol-

untary in character inasmuch as reference of disputes is always

voluntary for both parties, even though provision is made for the

enforcement of awards in certain case-.

INTERVENTION OF STATE LABOR COMMISSIONERS.

Five States have atfsome time provided for the settlement of

industrial disputes through the intervention of commissioners of

bureaus of labor statistics.

When Colorado established her bureau of labor statistics in 1887,

section 9 of the law provided that in case of any industrial dispute

involving an employer with 25 or more employees, involving or

threatening to involve a strike or lockout, the commissioner of the

bureau, when requested by the employer or 15 or more of the work-

people, should at once proceed to the place
" and diligently seek to

mediate between such employer and employees.'V) In 1890 North

Dakota, in creating the office of commissioner of agriculture and

labor, copied the law of the Colorado bureau, including the above

section 9, which became section 7 in the North Dakota act. (
c
)

In Missouri somewhat more elaborate provision for action by the

commissioner of labor statistics was made by a special act of April

o Laws of 1886, chap. 28.

6 Acts of 1887, p. 62. This law was superseded, however, by the establish-

ment of a State board in 1897 (Laws of 1897, chap. 2, amended by Laws of

1903, chap. 136).
o Acts of 1890, chap. 46. This law was repealed by the Revised Code of 1895.
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11, 1889. (
a
) Upon reliable information of a dispute which "may

result in a strike or lockout " the commissioner was to at once visit

the place and seek to mediate between the parties,
"

if, in his discre-

tion, it was necessary so to do." If the mediation of the commis-

sioner proved fruitless he might then " direct the formation of a

board of arbitration," composed of 2 employers and 2 employees

engaged in the same line of industry, but not parties to the dispute,
with the commissioner as president. This board, the law declared,
should have power to summon and examine witnesses, was to inves-

tigate the case and within three days thereafter render a decision,

which was to be made public. This decision, the act declared,
" should be final, unless objections were made by either party within

five days thereafter; provided that the only effect of the investiga-
tion * * *

shall be to give the facts leading to such dispute to

the public through an unbiased channel." The law expressly stipu-
lated that no board of arbitration should be formed after suspension
of work had occurred, except in case a strike or lockout had begun
before the commissioner could be notified when he "

might order the

formation of a board of arbitration upon resumption of work."

Under the Washington law of 1903
(
&
)

the State labor commis-

sioner has authority to intervene only upon application from an

employer or employee, party to the dispute, but when requested it

becomes his duty to promptly visit the locality, inquire into the causes

of the controversy, and advise the parties what ought to be done by
each to settle their differences. If such mediation fails to effect a

settlement the commissioner is to endeavor to persuade the parties to

submit the case to arbitration before a board,composed of three mem-

bers, one named by the employers, one by the workers, and a third

chosen by these two, with the commissioner as chairman without the

privilege of voting. The board, through the commissioner as chair-

man, may issue subpoenas and administer oaths to witnesses, and the

law directs that any notice or process issued by the board shall be

served by any sheriff, coroner, or constable to whom it may be di-

rected. Under the terms of the statute the board's award is to
" be

final."

If the labor commissioner can not bring the parties to submit to

arbitration as above provided, it is his duty
"
to request a sworn state-

ment " from each party as to the facts in the case and their reasons

for refusing arbitration, which statements are to be " for public
use and shall be given publicity in such newspapers as desire to

use it."

a Revised Statutes of 1899, chap. 121, art. 2. This law was repealed and a

State board established in 1901 (Laws of 1901, p. 195, amended by Laws of 1903,

p. 218).
& Laws of 1903, chap. 58.
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Somewhat similar to the Washington law, but more extensive in

its provisions, is the recent act of 1904 in Maryland. () This directs

that "
upon information furnished by an employer

* * * or by
a committee of employees, or from any other reliable source," that a

difference exists which involves ten or more persons and which

threatens to result in a strike or lockout, the chief of the bureau

of industrial statistics, or one of his subordinates deputized by

him, shall, if he consider it necessary, at once visit the scene of the

dispute and seek to mediate between the parties.

If such mediation proves unsuccessful, the chief, or his deputy,

may at his discretion endeavor to secure the consent of the parties

to arbitration before a board of three persons, employers and

employees each to choose one member, who shall be from the same

industry or trade affected but no parties to the dispute, and these

two to name the third, who shall be president. If the two can not

agree upon the other member, then the chief, or his deputy, as

the case may be, shall act as the third arbitrator. With reference

to the powers and procedure of the board the statute prescribes

only that " the president of said board * * * shall have power
to summon witnesses, enforce their attendance, and administer oaths

and hear and determine the matter in dispute, and within three

days after the investigation render a decision thereon," a copy of

which shall be furnished each party and shall be final. While speci-

fying thus a mode of arbitration, the law stipulates that the parties

may agree upon some other method if they choose, and the latter

shall also be valid.

THienever the chief or his deputy is unable to effect a settlement

by mediation and the parties will not submit to arbitration, then

the chief or his deputy is directed "
to thoroughly investigate the

cause of the dispute," for which purpose he "
shall have the authority

to summon both parties to appear before him and take their state-

ments in writing and under oath, and having ascertained which

party is, in his judgment, mainly responsible and blameworthy for

the continuance of the controversy or dispute, shall publish a report,
in some daily newspaper, assigning such responsibility or blame
over his official signature." To secure the necessary evidence in such

an investigation the chief (or deputy) is given
"
power to administer

oaths, to issue subpoenas for the attendance of witnesses, and to

enforce the attendance of witnesses, production of papers and books

to the same extent that power is possessed by courts of record or

judges in the State," but it is directed that all information of a per-
sonal character or pertaining to the private business of any party
must be treated as confidential.

(
&
)

a Laws of 1904, chap. 671.

6 See also, supra, p. 581, for law providing for local arbitration.
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Comparing the five statutes in this group it will be seen that the

field of action opened to the commissioner in Colorado and North

Dakota is much narrower than in the other three States, being limited

to intervention at the request of at least one party and mediation

being the only purpose mentioned. The Washington law also speci-

fies intervention only upon application from a party to the contro-

versy, but both that law and those of Missouri and Maryland, which

permit the commissioner to intervene upon his own initiative as well

as upon request, make provision both for mediation and for arbitra-

tion and, most notable of all, the two latest laws (Washington and

Maryland) go still further and provide for an authoritative investi-

gation of the dispute and public report by the commissioner in every
case in which his mediation has proved fruitless and the parties

refuse arbitration. The Maryland law, in fact, gives the commis-

sioner of labor in that State essentially the same powers and possible

courses of action with reference to intervention in labor disputes as

are possessed by any of the State boards of conciliation and arbitra-

tion considered below.

Intervention by commissioners of labor statistics as a means of set-

tling labor disputes has been actually or virtually abandoned by
three (the three earliest) of the five States which have made trial of

it. North Dakota repealed her provision in 1895,$tissouri substituted

for hers a State board of arbitration in 1901, and Colorado, though
the provision still stands on her statute books, practically displaced
it by the establishment of a State board in 1897.

STATE BOARDS or CONCILIATION AND ARBITRATION.

The distinguishing characteristic of the laws in this fourth group
is- provision for a permanent board created and maintained by the

State for intervention in industrial disputes. This is the most com-

mon form of provision for the settlement of such controversies in the

United States, no less than 17 States having adopted it.
(
a
)

All

of the 17, it may be added, still retain the system, at least in law.

The first States to adopt this system were New York and Massa-

chusetts in 1886, the former by an act approved May 18, the latter

by a law of June 2. These two States are the sources from which the

other 15, except Indiana, and Idaho in her latest act, have drawn

nearly all the material for their laws. In fact, in every one of the

latter are to be found verbatim transcriptions from the New York
and Massachusetts acts, made either directly or by the copying of

each other's statutes, entire laws in some cases having been so con-

a While provision for local arbitration is to be found in nearly as many
States, 13 in all, that feature is in 10 of these secondary to a State board system.

(Cf. supra, p. 584.)
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structed. With so many features common, therefore, to several or

all of the States, the plan adopted for the following account of the

laws in this group consists of a description of all features
(
a
) to be

found in them, with notation under each of the States in which it

exists. The only exception to this method are the Indiana law, which

varies considerably from the others, and the present Idaho law,(
&
)

which follows the Indiana statute, these two being described sep-

arately. The original laws have in several States been amended, and

where changes of consequence have been made the}
7 are noted.

Otherwise reference is always to the statutes as in force on January 1,

1905.(?)

The name used to designate the board is in California, Louisiana,

Massachusetts, Minnesota, Montana, Ohio, and Wisconsin the board

of arbitration and conciliation; in Connecticut, Missouri, and New
York it is the board of mediation and arbitration; in Michigan, the

o Except those providing for local arbitration, which have already been noted.

(Supra, p. 584.)
z The present Idaho law of 1901 superseded one of 1897. Of this earlier law,

which is in the same class with those included in the general description below,

suffice it to say that it is precisely the same as the Massachusetts statute with-

out the provisions for expert assistants and the amendments of 1902 and 1904.

c The list of acts and amendments in the several States, except Idaho and

Indiana, arranged Hironologirall.v, is as follows:

New York: Laws of 1886, chap. 410 (May 18) ; amended by Laws of 1887,

chap. G3 ; became Art. X of the labor huv, Laws of 1897, chap. 415
;
amended by

Laws of 1901, chap. 9.

Massachusetts : Acts of 188G, chap. 2G3 (June 2) ;
amended by Statutes of

1887, chap. 209
; Statutes of 1888, chap. 2G1 ; Statutes of 1890, chap. 385

;
Stat-

utes of 1892, chap. 382
;
became chap. 10G of Revised Laws of 1901 ; amended by

Statutes of 1902, chap. 446, and Statutes of 1904, chaps. 313, 399.

Montana: Statutes of 1887, p. 614; became Chap. XIX of Title VI of Pt. Ill

of the Political Code of 1895.

Michigan : Public Acts of 1889, No. 238, being sees. 559-568 of the Compiled
Laws of 1897, as amended by Acts of 1903, No. 69.

California : Laws of 1891, chap. 51. *

New Jersey : Public Laws of 1892, chap. 137 ; amended by Public Laws of

1895, chap. 341.

Ohio: Laws of 1893, p. 83; amended by Laws of 1894, p. 373, and Laws of

1896, p. 324
; Statutes of 1902, sec. 4364-90.

Louisiana : Laws of 1894, No. 139.

Wisconsin: Laws of 1895, chap. 364 (April 19) ;
amended by Laws of 1897,

chap. 258.

Minnesota: Laws of 1895, chap. 170 (April 25).

Connecticut: Laws of 1895, chap. 239 (June 28).

Illinois : Laws of 1895, special session, p. 5 ; Statutes of 1896, chap. 48, sec. 8
;

amended by Laws of 1899, p. 75, 1901, p. 90, and 1903, p. 84.

Utah : Laws of 1896, chap. 62
; superseded by Laws of 1901, chap. 68.

Colorado : Laws of 1897, chap. 2
;
amended by Laws of 1903, chap. 136.

Missouri : Laws of 1901, p. 195, as amended by Laws of 1903, p. 218.
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court of mediation and arbitration; in Colorado, Illinois, and New
Jersey, simply the board of arbitration; while Utah uses the longer
title of board of labor, conciliation, and arbitration.

Except in New York, the members of the board are appointed by
the governor in all the States, and must be confirmed by the senate

in all save California, Colorado, and Wisconsin. Similar appoint-
ment and confirmation were true for New York until 1901, when the

law consolidating the former bureau of labor statistics, State factory

inspector's office, and board of mediation and arbitration into the

department of labor delegated the powers and duties of the old board

to the commissioner of labor (the head of the department, appointed

by the governor) and his two deputies (appointed by the commis-

sioner) as a board, whereby it results that one member of the board
is appointed by the governor and the other two by the first.

(
a
)

The number of members on the board is three in all the States

except Louisiana, where it is five, with terms of one year in Cali-

fornia, two years in Colorado, Connecticut, Minnesota, Montana, and

Wisconsin, three years in Illinois, Massachusetts, Michigan, Missouri,
New Jersey, and Ohio, and four years in Louisiana, New York, and

Utah.(
&
)

In the composition of boards many of the States lay down certain

restrictions. California, Colorado, Illinois, Louisiana, Massachusetts,

Minnesota, Missouri, Montana, Ohio, Utah, and Wisconsin require
that the employing class and the labor class shall each be represented

by one member (in Louisiana two members) upon the board, and

California, Colorado, Louisiana, Minnesota, Montana, Utah, and Wis-

consin further specify that the odd member shall be a "
disinterested

"

person as regards the two industrial classes. Illinois and Utah pro-
hibit the appointment of more than two members from the same

political party. Connecticut requires that one member each shall be

chosen from the two largest political parties in the State and the

third from a labor organization, this being identical with the require-

ment in New York prior to the merging of the board in the new

department of labor in 1901, which practically annulled the restric-

a The consolidation law created one department with three bureaus, corre-

sponding to the three offices absorbed, the entire department being under the

general direction of the commissioner of labor, with the first deputy in special

charge of the bureau of factory inspection, the second deputy in special charge
of the bureau of labor statistics, and the commissioner himself in special charge
of the bureau of mediation and arbitration, the three officials together to be a

board for the purposes of the old board of mediation and arbitration.

6 The first New Jersey law made the term five years and the original laws of

Massachusetts and New York made it one year. From 1887 to 1901 the term

was three years in New York, but was virtually changed to four by the consoli-

dation of 1901.

50 No. 60 05 M 14
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tion as to politics and representation of organized labor on the board.

New Jersey requires only that one member of the board shall be from

a labor organization, while no limitation as to the make-up of the

board appears in Michigan.
In Colorado, Louisiana, Massachusetts, Minnesota, Ohio, and Wis-

consin the odd member of the board is to be recommended by the other

two, though if no recommendations be made within a specified time

the appointment shall be made directly by the governor. In Louisi-

ana it is also provided that the two members representing employers
are to be recommended by

" some association or board representing

employers
" and the two labor representatives are to be recommended

by
" the various labor organizations," though here again, failing such

nomination, the appointment! are to be made direct.

At present Colorado, Illinois, Massachusetts, Now Jersey, and

New York provide annual salaries for the members. All the others

(and the same was true of the first laws in Massachusetts, New Jersey,

and New York) pay only a per diem compensation for actual awl

necessary services. Traveling and other necessary expenses, in addi-

tion to compensation of members, are allowed in all the States except

Michigan and Minnesota. The entire cost of the boards is everywhere
borne by the State save in Utah, where the per diem pay of members

is to be paid in each case by the parties in dispute in such proportion
as the hoard shall decide, other expenses being paid out of the Slate

treasury. ()
All of the States except Minnesota require an oath of office of mem-

bers of the board. All boards must make report of their work to the

governor or State legislature biennially in Louisiana, Missouri, and

Wisconsin, annually in the other Slates.

With the single exception of California, whose statute says nothing

upon the subject, all the States confer some authority upon their

boards for the purpose of securing evidence. In Colorado, Connect-

icut, Illinois, Michigan, Missouri, New Jersey, New York, and

Utah the boards have authority to issue subpoenas, administer oaths,

and call for books and papers generally. In Louisiana, Massachu-

setts, Montana, and Wisconsin the power to summon is limited to

operatives in the department of business affected by the dispute and

persons who keep the records of wages paid, and only such wage
records in the way of documents may be called for. In Minnesota

only the persons keeping records of wages may be summoned and

only such records may be called for, while in Ohio any person may be

subpoenaed, but only wage records may be called for. In eight States

only do the laws go any further than a simple declaration that the

boards shall have such authority. The Louisiana statute adds a

Before the revision of 1901 in Utah, traveling expenses were also to be paid

by the parties.
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clause affirming that the board "
shall have the right to compel the

attendance of witnesses or the production of papers," but by what

means is not specified. Michigan and New Jersey stipulate that their

boards shall have the same authority to compel the attendance of

witnesses and the production of documents "as is possessed by the

courts of record or judges
"
in the State. ()

In Ohio sheriffs, constables, or police officers are to serve subpoenas
and notices for the board. But the most specific powers for securing
evidence appear in Colorado, Illinois, Missouri, and Utah, wrhose

provisions therefor are all very similar, that of Utah dating from

its first law of 1896, that of Illinois from an amendment of 1899, and

those of Colorado and Missouri from amendments of 1903. These

provisions permit the boards to invoke the aid of the civil courts (dis-

trict or county courts in Colorado, circuit or county courts in Illinois,

circuit courts in Missouri, and district courts in Utah) in case of

refusal of witnesses to obey the board's subpoenas, and such courts
"
shall, upon application by the board," in Colorado, Illinois, and

Missouri,
"
may

"
in Utah, issue orders requiring witnesses to appear

before the board and give testimony or produce books and papers,
and the court may punish for contempt in such cases as in case of

refusal to obey its own processes. (
&
)

In addition to this, the Mis-

souri provision goes a step further, and makes it a misdemeanor for

any person to willfully neglect or refuse to obey the process or -sub-

poena of the board, for which such person is liable to arraignment in

any court of competent jurisdiction, and on conviction shall be pun-
ished by fine of not less than $20 nor more than $500, or by imprison-
ment not exceeding thirty days, or both. The Missouri provision for

enabling the board to compel the presence and testimony of witnesses

through the power of the courts to punish for contempt has, how-

ever, been declared unconstitutional by the supreme court of that

State in a decision rendered June 2, 1904.
(
c
) Certain employers

had declined to obey a subpoena of the board, whereupon the latter

obtained an attachment from a circuit judge to compel their presence.
When brought before the board they made certain objections when
the evidence of the trade unions involved in the dispute was being

heard, and when the board ruled against them they withdrew, alleg-

ing violation of their constitutional rights. The board then secured

from the circuit court the issuance of citation to the said employers
to show cause why they should not be punished for contempt, where-

upon the employers in question applied to the supreme court for a

a Such was the provision also in Colorado and Missouri until the amendments
of 1903.

6 Cf. similar provisions in Indiana and Idaho, infra, pp. 604, 605.

c In the ease of State ex rel Haughey et al v. Ryan et al. (81 S. W., 425, or

182 Mo., 349).
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writ against the circuit judge and the board to prohibit the con-

tempt proceedings. The supreme court unanimously granted the

writ, holding that the amendment of 1903,
"
in so far as it attempts

to require the circuit court to use its power to punish for contempt,
to compel witnesses to attend and tevStify before the board, is an un-

warranted invasion of the judicial power conferred exclusively on

the courts in section 1, article 6, of the constitution of Missouri."

The grounds for this decision may be summarized by the following
extracts from it :

The power to punish for contempt is essentially a judicial power,
and except in the limited degree in which it inheres in legislative
bodies it can be exercised only by a tribunal exercising judicial
functions. * * All the judicial power in this State is by our
constitution ve'sted in certain courts therein named. The general
assembly has no authority to create any other tribunal and invest it

with judicial power.
* * * This board of mediation and arbi-

tration is not a court; it can not exercise any power that is purely
judicial in its character. * * * The power to punish for con-

tempt is not given to the circuit court for the purpose of maintaining
the authority of any tribunal but itself, especially not to maintain the

authority of a board upon whom it would be unconstitutional to con-
fer such a power. The power to punish for contempt is

not a power conferred on the court by the legislature, but is inherent
in the court for one purpose only that is, to maintain- its own au-

thority.

This decision refers only to the amendment of 1903, but as expressly
intimated in it the same grounds of unconstitutionality applied to

the earlier provision, which simply declared that the board itself

should have power to punish for contempt. This Missouri decision

is, therefore, especially interesting, as it throwrs out both the pro-
visions for enabling the board to enforce its summons which the

Missouri law has had in common with several other States, as above

noted. It is to be observed, howr

ever, that the decision does not

nullify the special provision in the Missouri statute which makes a

misdemeanor of refusal to obey the board's processes, for it distinctly

says:

It is not disputed that in a case where a board or a committee of

a legislative body has the lawful authority to summons witnesses

the legislature may enact that the refusal of a witness to appear and

testify shall be a misdemeanor, and that upon conviction thereof in

a court of competent jurisdiction he may be punished by fine and

imprisonment.

Aside from the exclusion from arbitration by the board of ques-
tions which may be the subject of a civil action (

a
)

in Illinois, Lou-

isiana, Massachusetts, Montana, Ohio, and Wisconsin the only gen-
eral limitations upon the jurisdiction of boards consist in restrictions

same exclusion held in Utah until the amendment of 1901.
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to disputes involving establishments with not less than 25 employees
in Massachusetts and Wisconsin, not less than 20 in Louisiana and

Montana, and not less than 10 in Minnesota and Utah; to disputes

involving 25 employees or more in Illinois, 10 or more work people
in Missouri, and to disputes

"
which, if not arbitrated, would involve

a strike or lockout "
in California.

Three kinds of action may be taken by State boards when inter-

vening in industrial disputes: (a) Mediation or conciliation; (b)

arbitration, and (c) investigation for the purpose of public report as

to the causes of disputes or responsibility for them. The last-men-

tioned may be conveniently referred to as
"
authoritative " or "

pub-
lic

"
investigation. The California law provides for arbitration and

authoritative investigation only, the law of Utah for conciliation and

arbitration, but in all the other States all three courses are provided

for.()
All the statutes which provide for mediation and conciliation spec-

ify such action only for cases of strike or lockout, either actual or

threatened, (
6
)
but for such cases it is made the duty of the board

to intervene upon knowledge of the disputes. Wisconsin directs

mediation only when the strike or lockout " threatens to or does in-

volve the business interests of a city, village, or town." Two general
directions as to procedure for mediation and conciliation appear in

the statutes. In Colorado, Connecticut, Michigan, Missouri, New

Jersey, and New York the board is directed to visit the locality of

the dispute and endeavor to bring the parties to an amicable agree-
ment. In the other States (Illinois, Louisiana, Massachusetts, Min-

nesota, Montana, Ohio, Utah, and Wisconsin) the board is simply
"
to put itself in communication with " the parties, and is to endeavor

either to arrange an amicable settlement or to induce the parties to

submit to arbitration before a local or the State board. In Massa-

chusetts, Montana, and Wisconsin the effort to persuade the parties

to adopt arbitration is directed as an alternative only on the express
condition that a strike or lockout has not actually occurred or is not

continuing.

This is true of the statutes now in force. The first Massachusetts, Montana,
and New York laws provided for arbitration only. The first amendments in

Massachusetts and New York (1887) incorporated the other two courses.

Montana adopted them in 1895. In Illinois conciliation and arbitration only

were specified until an amendment of 1901 added authoritative investigation.
6 Mediation is directed in Illinois, Missouri, and Utah simply when strike or

lockout is
"
seriously threatened ;" in the other States when strike or lockout

threatens or occurs. By an amendment in the Wisconsin law in 1897 it was
intended to empower the board to mediate in any dispute between employer
and employed. As the amendment stands in the law, however, such authority

is given only in connection with the procedure for arbitration. (Cf. infra,

p. 599.)
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With the duty of initiating proceedings for mediation and con-

ciliation laid upon the boards, prompt information of the existence

of industrial disputes becomes a matter of importance. As a means

thereto the statutes of Illinois. (
a
) Louisiana, Massachusetts, (

&
)

Michigan, (
r
) Montana, (

d
) Ohio, Utah, (

c
)
and Wisconsin require cer-

tain local authorities to immediately notify the board of any strike

or lockout, threatened or existing, which comes to their knowledge.
Such duty is laid upon mayors of cities in all of these States. It

devolves also upon presidents of towns in Illinois, town or village

boards in Massachusetts and Wisconsin, supervisors of townships
and village presidents in Michigan, county commissioners in Mon-

tana, sheriffs of counties in Utah, probate judges in Ohio, and dis-

trict court judges in Louisiana. Illinois also has a unique provision

requiring that similar notice shall be given to the board by presidents
of labor organizations in case of strike or lockout involving any of

their members. In none of these States does the board's duty of

intervention depend upon notice from such sources. In all the States

that duty exists simply upon knowledge of a dispute without condi-

tion as to its source save in Colorado, where the law directs media-

tion only upon written notice to the board from one of the parties
to the dispute, from the mayor or clerk of a city or town, or from the

local justice of the peace, although the law does not require any such

notice from any of them. The Massachusetts law by amendment of

1002 expressly gives the employer or employees concerned in a strike

or lockout the privilege of notifying the board of the dispute, and

thereby laying the duty of intervention upon the board.

Provision for the arbitration of disputes by the board is a feature

common to all the laws governing State boards. For such arbitration

the statutes of Colorado, Connecticut, Michigan, Missouri, New Jer-

sey, New York, and Utah^") prescribe simply a full hearing and the

rendering of a decision upon the question in dispute. Utah also

directs that the decision shall be published. In the other States

(California, Illinois, Louisiana, Massachusetts, Minnesota, Montana,

Ohio, and Wisconsin) it is directed that the board shall hear the case,

advise the parties what ought to be done by each to effect a settlement,

and render a decision, which decision shall be made public. In

Louisiana and Ohio it is expressly stipulated that the decision is to

be rendered only where the board's advice as to an adjustment has not

a By amendment of 1899.

& By amendment of 1887.

c By amendment of 1903.

d By amendment of 1895.

e By amendment of 1901.

f This is true for Utah since 1901. Prior to that year the Utah law was like

that of Massachusetts.
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been accepted. All the laws direct that the boards shall visit the

locality of a dispute in arbitration proceedings, except in California,
where such visit shall be made "

if necessary," and in New York and

Utah, whose laws since 1897 and 1901, respectively, say nothing on

this point, though before those years they directed visitation. Arbi-

tration decisions may be rendered by either unanimous or majority
vote of the board in Colorado, Connecticut, Michigan, Missouri, New

Jersey, and New York. The laws of other States say only that the

decision shall be by
" the board."

When properly applied to it is in all the States made the duty of

the board to act as arbitrator. In Colorado, Connecticut, Michigan,
New Jersey, New York,() and (since 1901) Utah application by both

the parties in dispute is required. In all the other States the board

is directed to carry out the procedure for arbitration upon applica-

tion by one party only, and the Wisconsin law as amended in 189T

really provides that the board may so act
" without any application

therefor."(
6
) Except in Minnesota and Missouri, it is the evident

intent of all the laws that arbitration by the State board shall be had

only before a strike or lockout has occurred or if afterwards only

upon resumption of work. Since its amendment in 1901 the Utah
law is most specific on this point, definitely requiring that applica-

tion to the board must precede any lockout or strike or that work must

be resumed if the board is to arbitrate. In all the other States,

outside of Minnesota and Missouri, it is required that the written

application for arbitration shall contain a promise to continue in busi-

ness or at work until the board's decision is rendered. California;

Louisiana, Massachusetts, Montana, Ohio, and Wisconsin further

stipulate that if this promise be broken by either party the arbitration

shall not proceed except upon consent of the other party a provision

which, although permitting exceptions thereto, emphasizes the gen-
eral principle of nonsuspension of work during arbitration before the

boards. In Minnesota and Missouri there is nothing in the laws to

hinder arbitration as well during as before or after strike or lockout.

In the matter of arbitration Massachusetts made a noteworthy addi-

tion to her law by two amendments, of 1890 and 1892. The earlier

one provided that each party to the dispute might nominate a person
whom the board might appoint as an "

expert assistant," who u
shall

be skilled in and conversant with the business or trade concerning
which the dispute has arisen," and whose duty it is, at the direction

"During its first year the New York law provided arbitration by the State

board only for cases appealed from local arbitration boards. This limitation

was removed by the amendment of 1887, however.
& This amendment of the Wisconsin law was made with intent to enlarge the

board's authority to intervene in disputes without application from the parties,

but the clause was actually added to the section dealing with arbitration.
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of the board,
"
to obtain and report to the board information concern-

ing the wages paid and the methods and grades of work prevailing in

manufacturing establishments in the Commonwealth of a character

similar to that in which the matters in dispute have arisen." The
assistants are to be sworn and to be paid for their services, and the

board may appoint others in addition to those nominated by the par-
ties if it thinks fit. The amendment of 1892 went still further and

provided that the board "
shall

"
appoint such assistants when nomi-

nated by the parties, and that they may submit to the board at any
time before the decision "

any facts, advice, argument, or suggestions
which they may deem applicable to the case." It was further speci-

fied that where such an assistant has acted in a case no decision of the

board is to be announced until after he has been given an opportunity
for final conference with the board concerning the case. A further

change as to the appointment of such assistants was made by a 1904

amendment, so that now it is directed that each party
"
may

" nomi-

nate "
fit persons

" for the purpose and the board "
may

"
appoint one

from those so nominated by each party. The only other States to

follow this plan are Montana, which in 1895 copied the Massachusetts

amendment of 1890, and Wisconsin, which simply provides that the

board may appoint two expert assistants, one to be nominated by each

side, or a larger number if the board thinks fit, who shall be sworn to a

faithful discharge of their dutie-.

Concerning means for making the decision of boards effective,

the statutes of Connecticut, Louisiana, and Minnesota are silent.

The laws of Michigan, New Jersey, New York, and Utah() contain

nothing except a requirement that the application for arbitration,

which in those States must be joint, shall include an agreement to

abide by the decision. (
6
) California, Massachusetts, Montana, and

Wisconsin simply declare that decisions shall be binding upon the

parties who join in the application for six months or until the expira-
tion of sixty (

c
) days' notice by either party of intention to be no

longer bound. Four States only Colorado, Illinois, Missouri, and

Ohio make provision for the enforcement of awards. By amend-

ment of 1894 Ohio provided that when the application for arbitration

is made jointly by the parties this application may stipulate to what

extent the decision is to be binding, whereupon
" such decision to

such extent may be made and enforced as a rule of court in the court

Before 1901 such promise was not required in Utah, but decisions were

declared binding until the end of ninety days' notice to the contrary by either

party.
* This was also true of the Illinois law prior to the amendment of 1899, and

of the Colorado law before the 1903 amendment.
c California adds "

or any time agreed upon by the parties."
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of common pleas of the county from which such joint application

comes, as upon a statutory award." In Illinois, under an amendment
of 1899, (

a
)
where both parties join in an application for arbitration

any person who was a party thereto may present a petition to the

circuit court of the county where the hearing was had showing that

the decision has been violated and by whom and in what respect.

The court is thereupon to grant a rule against the party so charged
to show cause why the decision has not been obeyed. Upon return

to this rule the court is to hear and determine the questions presented
and make such order, directed to the parties before him in personam,
as shall give effect to the award. Disobedience to such order is to

be deemed contempt of court and may be punished accordingly,

except that in no case may imprisonment be resorted to. The Mis-

souri law provides that wrhen application for arbitration is mutual, or

both parties have agreed to submit to the decision, the board's award
shall be final and binding. It shall also be binding upon both parties
even when one refuses to accept arbitration, unless exceptions are filed

with the board's clerk within five days after the award is rendered.

When the award is binding under the above conditions any
" em-

ployer, employer's agent, employee, or authorized committee of

employees
" who shall violate its conditions "

shall be deemed guilty
of a misdemeanor, and upon conviction thereof in any court of com-

petent jurisdiction shall be punished by a fine of not less than fifty

nor more than one hundred dollars, or by imprisonment in jail not

exceeding six months, or by both such fine and imprisonment." Colo-

rado in her amendment of 1903 copied verbatim the above Illinois pro-
vision for enforcement, with the single change of qualifying the

prohibition of imprisonment for disobedience to the court's order, so

that such punishment is forbidden "
except in cases of willful and

contumacious disobedience."
(
b
) The Colorado amendment also makes

the period during which decisions shall be binding on the parties who

joined in the application for arbitration one year unconditionally
instead of six months, with provision for notice of termination as in

Illinois.

It is to be observed that none of these provisions relative to the

enforcement of awards amounts to compulsory arbitration. For in

all four States the compulsion provided either can be applied only
when both parties have voluntarily agreed to the arbitration or (in

Missouri) it can be applied upon a party who did not accept the arbi-

tration only when that party has voluntarily acquiesced in the award.

a This Illinois provision for enforcement is the same as that in Indiana. (Cf.

infra, p. G04.)
b On this point the Colorado amendment follows the Indiana law.
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It may also be noted that in those States without enforcement pro-
visions all of the laws which declare that awards shall be binding limit

such declaration to those parties who voluntarily accept the arbitra-

tion by joining in the application therefor.

Investigation of disputes, as distinct from conciliation or arbitra-

tion proceedings, is provided for in all of the States except Utah.
The laws of Colorado, Connecticut, Michigan, Missouri, New Jersey,
and New York specify for such an authoritative investigation simply
an inquiry into the causes of the dispute, but the statutes of Call-'

fornia, Louisiana, Massachusetts, Minnesota, Montana, Ohio, and
Wisconsin mention both the determination of causes and the fixing
of responsibility for disputes as the object of the examination. In

Illinois, whose provision for investigation was added in 1901, "all

facts bearing upon
"
the dispute are to be investigated. In Colorado,

Connecticut, New Jersey, and Michigan nothing is said concerning
a report of the board's investigations, but in all of the other States ()
there is provision for a report of the board's findings and, except in

New York, for publication of the same. In Illinois, Missouri, and
New York such report is to contain both findings of fact and rec-

ommendations by the board for a settlement of the questions in dis-

pute between the parties. In all the other States the laws simply
call for the board's findings as to the causes of the dispute and, where
it is mentioned as within the scope of the investigation, responsibility
for the dispute's existence.

Authority to conduct investigation of disputes is limited to cases

of actual or threatened strike or lockout in all of the States save

California, where it extends to any
"
complaints of grievances

" sub-

mitted to the board by employers or employees. In Wisconsin it is

further restricted to probable or existing strike or lockout " which
threatens to or does involve the business interests of a city, village, or

town." In Illinois the authority is even more limited, extending

only to cases of existing strike or lockout "
wherein, in the judgment

of a majority of said board, the general public shall appear likely to

suffer injury or inconvenience with respect to food, fuel, or light, or

the means of communication or transportation, or in any other

respect," and in which conciliation efforts have failed and the parties
refuse to submit to arbitration before the State board. In connec-

tion with this last-mentioned restriction in Illinois, it may be noted

that the laws of all the other States except California,,although con-

taining no definite limitation to that effect, manifestly assume that

investigations will be undertaken only after conciliation efforts have

failed, the provision for investigation always appearing in the same
section with and immediately following the directions for concilia-

tion.

a In New York only since 1897.



GOVERNMENT INDUSTRIAL ARBITRATION. 603

The making of investigations and publication of reports thereon

are both entirely optional with the boards in all of the.States except

California, Louisiana, Massachusetts, Missouri, and Ohio. In Cali-

fornia investigation is provided for only upon request from employ-
ers or employees, but such an application makes it obligatory upon
the board, and a report must be published. In Louisiana both in-

vestigation and report are required in all cases where the board

intervenes for conciliation purposes, the failure of the latter being

implied. In Massachusetts, by an amendment of 1902, the investiga-
tion became obligatory as in Louisiana, but the report is optional.
A further amendment of 1904 in Massachusetts provides that the

board "
shall, upon the request of the governor, investigate and

report upon a controversy if in his opinion it seriously affects or

threatens seriously to affect the public welfare." In Missouri the

investigation and report are both obligatory, but are expressly con-

ditioned upon failure of conciliation efforts. In Ohio the report is

always optional and the investigation also, except that when both

conciliation and arbitration have failed because of the opposition of

one party, an investigation must be made if the other party re-

quests it.

The State agency for intervention in labor disputes in Indiana

differs considerably from the State boards above described. It is

styled a labor commission and was entablished by a law of March 4,

1897, () since amended by act of February 28, 1399.
(
&
) It may be

said of the Indiana statute in general that it is more detailed in its

provisions than similar laws in other States. The commission con-

sists of two members appointed for terms of four(
e
) years by the

governor, with confirmation by the senate. One must have been for

at least ten years an employer, the other for an equal period an em-

ployee; both must be not less than forty years old, and they must

not be members of the same political party. The commisioners re-

ceive annual salaries under the present law, a change from per diem

compensation for time of actual service having been made in 1899.

Provision is made for conciliation, arbitration, and authoritative

investigation by the commission. For the first the commission acts

alone, and is directed whenever any
"
strike, lockout, boycott, or other

labor complication "(
d
) comes to its knowledge, to proceed at once

to the place and offer its services as mediator. If no settlement is

thus reached, they shall seek to induce the parties to submit to arbi-

tration. It is also expressly provided that "
any employer and his

a Laws of 1897, chap. 88.

& Laws of 1899, chap. 228.

Formerly two years under the law of 1897.

& In the 1897 law this direction applied only to disputes affecting 50 or more

employees, but this limitation was dropped in 1899.
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employees, between whom differences exist which have not resulted

in any open rupture or strike, may of their own motion apply to the

labor commission for arbitration. "(
a
)

For arbitration under the law there must be an agreement signed

by both parties, or their duly authorized representatives, and this

agreement has the effect of an agreement to abide by the award.

The arbitrating body is composed of the two labor commissioners

and the judge of the circuit court of the county in which the dispute

is, to whom may be added, at the desire of the parties, two others one

appointed by each party. All the arbitrators must take an oath to

act impartially and render a just award. The circuit judge is the

presiding member of the board and as such may
"
issue subpoenas for

witnesses who do not appear voluntarily, directed to the sheriff of the

county, whose duty it shall be to serve the same without delay." The
arbitration proceeding is to be informal in character, and a majority
vote of the board is sufficient for a decision, which shall be served

upon each party and filed, together with the agreement for arbitra-

tion, with the clerk of the circuit court of the county. When so filed

the award may be enforced precisely as has been described for Illi-

nois, (
/J

) i. e., upon application fron^any party to the arbitration the

court may grant a rule against any person charged with infringement
of the award to show cause for such disobedience, and upon return

thereto may make such order as shall give effect to the award and

may punish disobedience to such order as for contempt of court,

which punishment may in Indiana, though not in Illinois, extend to

imprisonment in case of "
willful and contumacious disobedience."

This provision for enforcement, it should be noted, does not make
arbitration under the Indiana law compulsory in character, since

submission to it in the first instance is always voluntary for both

parties.

Whenever the parties to a dispute fail to come to an amicable agree-
ment or to submit their differences to arbitration, within five days
after the first communication of the labor commission with them, it

becomes the commission's duty to investigate immediately the facts

of the case. In such investigation the commission, if it so desires, shall

receive the assistance of the State's attorney-general, either in person
or by deputy. The powers of the commission to secure evidence are

larger for public investigations than for arbitration proceedings. In

case of disobedience to its subpoena or refusal of a witness to testify

in an investigation the circuit court of the county, on application

from the commission, may grant a rule against the offending witness

to show cause for his disobedience or be judged in contempt, and the

a In 1897 this provision was limited to employers with not less than 25

emploj-ees, but the act of 1899 dropped this restriction.

& Cf . supra, p. 601.
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court may exercise the same power in such a case as in the case of its

own subpoena or testimony before itself.
(
a
) The law permits any

employer called upon for evidence in an investigation to submit in

writing facts whose publication might be injurious to his business,

and such must be held by the commission as confidential. Upon the

completion of an investigation the commission must immediately

present a condensed report of " the facts disclosed thereby affecting
the merits of the controversy

"
to the governor of the State, who shall

at once authorize its publication unless he sees good reason to the

contrary.
Idaho has passed two entirely different laws for State intervention

in labor disputes, but neither was original with her. Her first stat-

ute was the act of March 20, 1897, (
&
) which simply copied verbatim

the Massachusetts statute then in force without that portion provid-

ing for expert assistants in arbitration cases. In 1901 another system
was substituted for that of Massachusetts, and this time Indiana fur-

nished the model to be copied. The Idaho act(
c
)

is almost in toto

the same, word for word, as the Indiana law of 1897. Of the few

variations from the original but two demand mention, viz : First,

while the first Indiana law contained directions for conciliation pro-

ceedings only for disputes involving 50 or more employees, the Idaho

law provides in addition that the commission may, if it thinks fit,

intervene in smaller disputes also; and, second, there is no provision
in Idaho requiring the governor, except for good reason to the con-

trary, to make public the results of authoritative investigations by
the commission.

A statute which contained provision for the termination of rail-

road strikes, but which can scarcely be called legislation for industrial

arbitration or conciliation in the usual sense, was that which created

the Kansas Court of Visitation, and which, for the sake of complete-
ness in the present review, may here be mentioned. This law was

passed in 1898 (chapter 28 of the laws of that year) and created a

court of record, called the " court of visitation," composed of a chief

judge and two associate judges. The function of this court was the

regulation of railroad rates and operation in the interests of the gen-
eral public. In order to protect the latter against interruption of

traffic by strikes, section 48 of the law provided in substance as

follows :

In case of a strike of railroad employees which was obstructing
commerce or threatening the public tranquillity, upon affidavit thereof

the court was to cite the railroad company to appear and set forth

o Cf. similar provisions in Colorado, Illinois, Missouri, and Utah, supra, p. 595.

* The 1897 act became law without the approval of the governor. It was

repassed and approved by the executive February 18, 1899.

c Approved March 12, 1901.
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the strike's "extent, the cause or causes' thereof, what conduct, if any,
of such corporation or its officers led to such strike, and the precise

point or points of dispute between said corporation and its striking

employees." After hearing the matter upon evidence if the court

found the company
"
free from fault in the premises and the strike

unreasonable, the court shall so find, and the said proceedings shall

be dismissed; and thereupon, and upon public notice as ordered

by the court given of such decision, it shall be unlawful for said

strikers, or any of them, to interfere in any manner whatever, by
word or deed, with any other employees said corporation may employ
and set to work. But if the court shall find that the said corpo-
ration has failed in its duty toward its employees, or any of them,
or has been unreasonable, tyrannical, oppressive, or unjust, and the

strike resulted therefrom, the court shall so find specifically, and

shall enter a decree commanding such corporation to proceed forth-

with to perform its usual functions for the public convenience, and

to the usual extent and with the usual facilities, as before said strike

occurred; and if said decree shall not be implicitly obeyed, in full

and in good faith, the court may take charge of said corporation's

property and operate the same thfcugh a receiver or receivers ap-

pointed by said court until the court shall be satisfied that said cor-

poration is prepared to fully resume its functions; all costs to be

paid by said corporation."
This peculiar provision for the termination of railroad strikes was

never put in use. In 1900 the entire statute wras declared unconsti-

tutional by the supreme court of Kansas on the ground that
" in

the powers conferred on that tribunal, legislative, judicial, and

administrative functions are commingled and interwoven in a manner
violative of the constitutional requirement that the three great

departments of government be kept separate and the powers and

duties of each exercised independently of the others." (The State v.

Johnson, 61 Kansas Reports, p. 803.)

RESULTS UNDER STATE LAWS.

LOCAL ARBITRATION WITH NO PERMANENT AGENCY.

The laws in this group have all turned out to be practically dead

letters. The Maryland law of 1878, according to the chief of the

Maryland bureau of industrial statistics, in 1900 had " never been

availed of." The New Jersey acts of 1880 and 1886 were never put
to practical use(

a
), and were repealed in 1892. In 1900 the chief

Cf. Second Report Wisconsin Bureau of Labor and Industrial Statistics,

1885-86, p. 392, and First Report Colorado Bureau of Labor Statistics, 1887-88,

p. 174.
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of the Pennsylvania bureau of industrial statistics had " no knowl-

edge of any effort to make use of the act of 1893 "
in that State.

The nearest and, so far as appears, the only approach to practical

application of the Pennsylvania law is reported by a former presi-

dent of the Amalgamated Association of Iron and Steel Workers,
who stated before the United States Industrial Commission that his

organization had on one occasion desired to invoke the law, but the

employers had refused to join in that course. (
a
)

In Texas, five years
after the law of 1895 was passed, neither the commissioner of agri-

culture nor the State's attorney-general had any knowledge that the

statute had ever been used.

Of the 10 States (
&
)
with laws for State boards which provide also

for local arbitration, in none of the reports of such boards is any
trace to be found that the latter provision was ever made use of

except in Massachusetts and Ohio. In the former State in 1887 two

decisions by local arbitration boards were filed with the State board,
as required by law, and one wras filed in 1904, the dispute having
been settled by the award in each case.(

c
) Beyond these three cases,

however, such provision has been a dead letter in Massachusetts. In

Ohio the only indication of practical use made of the provision for

local boards is to be found in the report of the State board for

1902 (
d
), in which that board complains that it had happened that

local boards organized on its advice had not been able to secure any

pay from city or county authorities under the provision for payment
of members of local boards formed under the authority of the law,
and the State board recommended that the law should be amended
so that members of local boards would be assured of payment by

county authorities upon proper certification by the State board. It

is not entirely clear, however, that the local boards referred to in

this Ohio report were boards formed specifically under the provision
of law therefor, and there is no reference elsewhere in the reports
of the Ohio State board to any local boards having been formed

under the law, nor is there any mention of any decision of a local

board having been filed with the State board, as required by the law.

DISTRICT OR COUNTY BOARDS ESTABLISHED BY PRIVATE PARTIES.

Much the same verdict of failure as above must be pronounced

upon the second group of laws. In Pennsylvania alone was any-

thing accomplished under this system. Under the Wallace Act of

Report of United States Industrial Commission, Vol. XII, Testimony, p. 87.

& Cf. supra, p. 584.

c Cf. Second Report of Massachusetts Board of Arbitration, 1887, pp. 74, 75,

and Nineteenth Report, 1904, p. 1GG.

<* Page
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1883 a tribunal for the coal trade in the fifth judicial district was

licensed on May 19, 1883, composed of 5 representatives of the miners,

5 representatives of the operators, and an umpire chosen by unani-

mous vote of the 10 members. This tribunal was established during
a strike and at once set about settling the dispute. Work was re-

sumed immediately, on the understanding that the price for mining
to be fixed by the tribunal should date from the resumption of work.

In order to secure a decision it was found necessary to refer to the

umpire, who fixed a price to be in force until October 1, 1883. This

award was "
apparently a disappointment to both sides," but was

nevertheless accepted by both. In September the tribunal under-

took to set the price for the next six months and again the umpire
was called upon. His decision, as in the first instance, was a com-

promise between the demands of the two parties, though involving
some advance for the miners. It

" did not appear to be satisfactory

to all, but was accepted." In March, 1884, the rate for the half year
to October 1, 1884, was to be set, and the tribunal, without the aid of

the umpire this time, decided upon a rate which was a reduction

from the two previous rates which $t had fixed.
" To many miners

this action was unsatisfactor}
7
, although the price was generally ac-

cepted." Under the law a new tribunal was to be established every^

year, but although the first ceased to exist in May, 1884, a new one

was not licensed until October of that year. To this the operators
returned four of their former representatives, but the miners, appar-

ently as a result of the third award of the first tribunal, chose new

men for all five places. This second tribunal decided that the price

last fixed by the first tribunal should continue in force indefinitely,

but that they would meet for the purpose of considering changes in

the price whenever three of nine members so desired.
(
a
) In January,

1885, the services of the tribunal were invoked for the fourth time,

this time to decide upon a permanent sliding scale of wages for coal

mining. The question was finally referred to the umpire, who made
his award on February 11, 1885.

(
&
)

In this award it is remarked

that the tribunal had secured industrial peace for the trade in that

district since its establishment. Similar evidence of the success of

this tribunal up to 1885 is to be found in a statement by one of the

miners' representatives on the tribunal, made in December, 1884, that

the tribunal had " done more good during the last twenty months for

a The above facts concerning the coal-trade tribunal to 1884 are given in a

letter by a member of the tribunal (an employer), written in 1884, and published

by the New South Wales commission on strikes (Report, 1891, Conciliation

Appendix D (4), p. 00), whence it was quoted by the British royal commission

on labor (Foreign Reports, Vol. I, p. 44).
b A copy of this award is to be found in the Third Report of the New York

State Bureau of Labor Statistics, 1885, p. 422.
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the railroad miners and operators than it gets credit for doing.
There have been no strikes where there used to be every summer, last-

ing from two to five months. There have been no '
exiles

' made by
being

' victimized ' for taking active part in strikes to keep wages

up. The trade, though dull this year, has suffered none through

uncertainty, and contracts have been kept that properly belong to

the district." () One valuable piece of testimony concerning a

detail of the system is given by the employing member of the tri-

bunal already quoted concerning its work up to 1885, who said :

Having been connected with all efforts here to settle differences be-

tween employers and employees in the coal trade by arbitration, I
would call your attention to one very valuable provision of the Wal-
lace Act, one which I regard as essential to success, viz, the pro-
vision that the umpire shall be chosen before any other steps are taken

except the choosing of the members of the tribunal proper. In all

previous attempts at arbitration in the coal trade the plan has been
to choose the representatives of the two sides, who, if they could not

agree regarding the point at issue, were to choose the umpire to

decide. The result has been in every case that the arbitrators failed

to agree, and such a spirit of distrust was engendered that they
would not agree upon an umpire ;

hence failure.

This two years' successful work by the coal-trade tribunal for the

fifth, or Pittsburg, district appears to constitute the history of the

Wallace Act so far as practical results are concerned. No evidence

has been found that anything further was ever done by that tribunal,

or that any other tribunal under the law was ever established.

A year after the Ryan Act of 1885 in Ohio was passed, the bureau

of labor statistics of that State reported that " no effort was made to

put its provisions into practical use, largely for the reason that com-

pulsory arbitration is generally regarded as impracticable." (
6
) No

use was ever made of it subsequently, and the act was repealed in

1893 upon the creation of a State board of arbitration. The acts of

Iowa and Kansas (1886) present the same recorjj of total failure,

neither having been put into practice. (
c
) The Kansas commissioner

of labor in 1900 expressed the opinion that the complicated machin-

ery of the law nullified it.

INTERVENTION BY STATE LABOR COMMISSIONERS.

Of the five States in this group, North Dakota may be dismissed

with a word, since the provision of law authorizing intervention by
the commissioner was in force there but a year (1890-91) and during

a Statement made in letter published by the New South Wales commission

on strikes, loc. cit, p. 61, and quoted by British royal commission on labor,

loc. cit.

6 Ninth Report of the Ohio Bureau of Labor Statistics, 1886, p. 241.

c According to the commissioner of labor in each of these States in 1900.

50 No. 60 05 M 15
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that time there was no occasion for the commissioner to mediate. ()
In Colorado the provision has never been stricken from the statute

book, but was naturally superseded by the act of 1897 creating a

State board of arbitration. Examining the reports of the commis-

sioner of labor for evidence of action taken by him in industrial

disputes the statement is found for the years 1895-96 that " where-

ever difficulties of any kind have occurred between employers and

employees your commissioner has invariably been called upon as a

mediator, and in nearly all instances his efforts have resulted in

a speedy and satisfactory adjustment of all difficulties."
(

ft

) The
"

difficulties
" referred to in this general statement, however, must

be other than strikes or lockouts, inasmuch as the same report contains

accounts of twelve strikes, in but one of which is interposition by
the commissioner mentioned, and in that case his mediation was
unsuccessful. For the entire ten years from 1887, when the bureau

was created, to 1897, the reports give account of 71 strikes in the

State, and in three only of these is intervention by the commissioner

reported. In one case he interposed at the request of the governor
of the State, in one upon his own*motion, and in the third "

by
request," presumably of one of the parties. In none of the three

disputes, however, did he succeed in effecting a settlement.

In Missouri considerably more appears to have been accomplished
under the provision for intervention by the commissioner of labor

than in Colorado. It may be noted in passing that before the pro-
vision of 1889 gave him special authority therefor, the Missouri com-

missioner of labor statistics had on occasion intervened in labor

disputes, his ninth report for 1887 referring to
"
active labor in the

attempt to settle disputes and differences peaceably between employ-
ers and employees."(

c
) A summary made up from the reports of the

commissioner for the eleven years, 1890 to 1900, gives the following
record of results under the Missouri provision of 1889 :

In 1890, in accounts of 9 strikes, in .one only is action by the com-

missioner noted, that consisting of an investigation at the request of

employees, which did not, however, settle the controversy. In 1891

20 strikes and 2 other disputes are described, but no notice of action

by the commissioner appears. In 1892 15 strikes are noted, the com-

missioner having intervened in one unsuccessfully. In 1893 19 dis-

putes (17 strikes) are noticed, in 4 of which there was intervention

by the commissioner, twice before and twice after suspension of work
had occurred, resulting in a settlement in all 4 cases. In 1894 no

action is mentioned, though 6 strikes are reported. In 1895, 1896,

Statement by the commissioner of labor in 1900.

6 Biennial Report of Colorado Bureau of Labor Statistics, 1895-96, p. iv.

o Ninth Report, Missouri Bureau of Labor Statistics and Inspection, 1887, p. 9.
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and 1897 no disputes or interventions are reported. In 1898 no action

is reported for 6 strikes noted, but in 2 other disputes the commis-
sioner intervened and settled 1 controversy. In 1899 no action is

mentioned, though 31 strikes are summarized in tabular form in the

report. In 1900 the only dispute described is the St. Louis street-car

strike, in which the commissioner endeavored to mediate, but with

no success. In recounting his experience in the last-mentioned dis-

pute the commissioner alludes to
" our most inefficient law regarding

arbitration." (
a
) Altogether, therefore, in the 11 reports out of 105

strikes and 6 other controversies noted, action by the commissioner

is recorded in case of 6 of the former and 3 of the latter, and was suc-

cessful in 6 out of the 9 cases. It would appear from the accounts

that the commissioner intervened in 4 cases of his own motion, acting
in the other 5 upon request or complaint of the workingmen. Seven

of the 9 disputes were in the mining industry, and in 4 of these the

controversy concerned alleged violation of labor laws. Finally, it may
be noted that in all cases the action consisted of mediation only, and

the provision of the law for the appointment of boards of arbitration

by the commissioner (
&
) was never put to use.

In addition to the above there should be noted a statement made by
the commissioner in 1900 that "A great many lesser labor troubles,

such as disputes about wages, hours of labor, union rules, etc., in the

city of St. Louis, also in Kansas City, have been amicably adjusted by
this bureau during the past four years." Nevertheless, the same com-

missioner, speaking of the law of 1889 in general, declared it to be
"
very indefinite, incomplete, and unsatisfactory, but is a little better

than none; is about all we can say for it." So that notwithstanding
some substantial results attained through intervention by the com-

missioner it is not surprising to find the 1889 provision abandoned

for a State board in 1901.

The provision in the State of Washington for intervention by the

labor commissioner went into effect March 9, 1903, and the Fourth

Biennial Report of the Bureau of Labor (
c
) sets forth in full the

action taken by the commissioner in this field for the period to Jan-

uary 1, 1905, or a year and ten months from the time the act took

effect. The commissioner intervened in 12 disputes during the entire

period, or in 6 each in the ten months of 1903 and the year 1904.

Twice in each year employers requested the commissioner's interven-

tion, the work people being the applicants in the other cases. One
case in each of the two years was a dispute in which intervention

occurred before stoppage of work, and the commissioner effected a

settlement in both cases, so that no strike occurred. The other 10

cases were strikes or lockouts, and application for intervention was

Report for 1900, p. 432. & Cf. supra, p. 589. c Pages 67-111.
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made after the suspension of work in all but 1. In 4 of the strikes or

lockouts the commissioner's intervention resulted in a settlement,
while in 6 (including the case of intervention before stoppage of

Avork) his efforts were unsuccessful.

H- One of the strikes was terminated by arbitration under the law at

the instance of the commissioner, each side naming one member and
these two the third for an arbitration board of three persons. In all

the other cases the intervention was in the nature of conciliation.

One case is reported in which the commissioner endeavored to per-
suade the employers to agree to the arbitration proposed by the work

people, and on the employers refusing he demanded and received for

publication a sworn statement of their reasons for the refusal, as

directed by the law.

Summing up the two years' record under the Washington provi-

sion, there were 12 cases of intervention by the commissioner, result-

ing in 6 settlements (2 disputes without strike or lockout) and 6

failures.

The Maryland law of 1904 for intervention by the commissioner of

labor is as yet too recent to afford evidence as to its results in practice,

the annual report of the bureau of industrial statistics for the year
1904 stating that up to the time the report was presented (February

28, 1905) the arbitration law " had not been tested."

STATE BOARDS OF CONCILIATION AND ARBITRATION. (
a
)

Judged by results in practice, the 17 State boards provided for by
the laws in this group may be divided into two classes, the one includ-

ing those which have been active relatively little or not at all; the

a Information as to the work of the State boards, so far as such have been

active, is to be found in their official reports. At Jhe same time it must be said

that these reports are almost without exception in such form as to necessitate

very laboriour analysis and compilation in order to arrive at any general results

concerning the work of boards. The plan universally followed in the reports

has been to present an account of each controversy by itself in simple narrative

form, and, save in one Indiana report (1897-98), two Massachusetts reports

(1901 and 1902), one Ohio report (1898), and the New York reports after 1900,

no attempt has been made to summarize results or tabulate the essential facts

common to the individual cases. Further, in the accounts as given there is fre-

quently lack of precise statement as to the details of action taken and results,

so that much is left to inference and interpretation in any attempt to analyze

cases for statistical purposes. The figures with reference to the work of the

State boards in the following pages, therefore, can be taken as only approximate.

Even if but roughly approximate, however, they are believed to be of value as

the only means whereby a comprehensive general view of the work of boards

may be presented. It should be added that for the sake of a uniform interpre-

tation throughout the author has used everywhere only his own analysis of the

individual cases as described in the reports, except for the New York board

since 1900.
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other those with records of some considerable activity ever since their

establishment. The former class includes the following 9 States:

California, Colorado, Connecticut, Idaho, Louisiana, Michigan, Min-

nesota, Montana, and Utah.

CALIFORNIA.

A board was appointed under the California law of 1891, three

months after the act was passed, but continued in existence for only
a year and never had a successor. () The Tenth Biennial Report of

the California Bureau of Labor Statistics, (
&
) referring to the short-

lived board of 1901, states that "
there is no record of any work ever

having been done by the board, or any report having been published

by it as to its work."

COLORADO.

A board of arbitration has been maintained in Colorado ever since

the passage of the law of 1897. Just how much has been accom-

plished by this board can not be stated from the information avail-

able,^) but results have certainly been meager.
The United States Industrial Commission in 1900 referred (

d
)

only to the second annual report of the board for the year ended

November 11, 1898, and notes the board's statement that practically
no labor difficulties had arisen in Colorado during that year, except
in the coal fields in the northern part of the State, and in a more or

less general strike in that industry in January, 1898, the board

actively intervened, this being the one case mentioned by the com-

mission in its reference to the board's work, and apparently the only

important action of the board that year. In this case the miners'

union requested the State board to investigate the controversy, and
the employers having at about the same time expressed a willingness
to submit to arbitration the parties entered into a formal agreement
for arbitration by the State board, pending which the miners resumed

work. The board completed its investigation on February 11, and
rendered a decision granting practically all the miners' demands
for an increase of wages. The board's report, as quoted by the

industrial commission would indicate that the dispute was thus set-

tled by the board's arbitration. Later information, however, shows

that the board's decision was subsequently repudiated by the employ-
ers. This is, in fact, the statement of a legislative committee

appointed in 1901 to investigate another serious strike in the same

region and industry in 1900, which reported (
e
) that when the board's

Statement of the California commissioner of labor in 1905.

& Page 134.

c Repeated requests for the board's reports, addressed to the secretary, have
met with no response.

<* Report of United States Industrial Commission, Vol. XVII, p. 427.

Cf. Report of Colorado Bureau of Labor Statistics for 1901-2, p. 138.
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decision in 1898 was found to be entirely in favor of the work people
the employers refused to abide by it, and though the miners were
forced by an importation of foreign labor to accept the terms offered

by the employers, this action laid the foundation for the dissatisfac-

tion which later culminated in the strike of 1900.

The Biennial Eeport of the Colorado Bureau of Labor Statistics

for 1899-1900 throws considerable light on the work of the board of

arbitration in those years. The report () in reviewing the indus-

trial disputes of these years gives account of 67 strikes, in but 2 of

which is any action by the arbitration board noted. In both cases

the board intervened upon request of the striking workmen. In one the

board settled the controversy by arbitration; in the other, the great
smelter strike of 1899, the board held an investigation of the contro-

versy and published a decision on the points at issue. The working-

men, who had announced a similar intention before the investigation,

reaffirmed their willingness to abide by the board's findings, but the

employers, in accordance also with previously expressed intention,

declined to accept them, and no settlj|ment was effected. One other

dispute, not involving stoppage of work, is reported, in which, by

joint agreement of the parties, the board settled the difference by
arbitration. This record led the commissioner of labor to express
the opinion that in practical application the Colorado law providing
for the board of arbitration

" has been almost a dead letter so far,"

and that " as for the moral effect, it would be difficult to show in what

way it has been good."
The Sixth Annual Report of the State Board of Arbitration of

Colorado, (
b
)
for the year ended November 15, 1902, reports that but

four disputes came before the board in that year. The report states

that the work of the board was seriously hampered during the year

by an opinion of the attorney-general, given in October, 1901, that

the board had " no power to enforce obedience to its subpoenas or to

punish a refusal to testify, and, furthermore, had no power to enforce

its decisions.'' The board therefore recommended that the law.be

amended so as to remedy these defects in its powers, and this, as pre-

viously noted (
c
)
in the analysis of State laws, was done in 1903.

Still later evidence as to the work of the Colorado board is found in

the Ninth Biennial Report of the Colorado Bureau of Labor Statis-

tics for the two years ended November 15, 1904. In that report (<*)

the commissioner of labor cited the great conflict of 1903 in the

Cripple Creek mining district (recounted at length in a chapter on

strikes and lockouts) as ample evidence of need of better provision

o Page 170 et seq.
& Cf. notice thereof in Bulletin of the United States Bureau of Labor No. 50,

January, 1904, p. 158.

c Cf. supra, p. 595. * Pages 8 and 297.
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for intervention in disputes by the bureau of labor statistics, and

recommended that the law creating the State board of arbitration

should be so amended as to provide that the deputy commissioner- of

labor should be secretary of the board and that the employees of the

office of the deputy commissioner should be members of the arbitra-

tion board, and, to quote the recommendation,
" thus secure the

services paid for and at the present time very seldom availed of."

CONNECTICUT.

In accordance with the act of 1895, the Connecticut board of arbi-

tration was organized on September 18 of that year. The first and

only annual report of this board, a brief document of two pages, pre-

sented September 30, 1895, and appended to the Eleventh Report of

the Bureau of Labor Statistics, recounts one case of action as the

record for the first two weeks' work of the board. In this instance

the board intervened in a strike at the request of the employees and

brought about an amicable agreement of the parties. The Report of

the Bureau of Labor Statistics for the next year (1896) announced

that the board of arbitration presented no report because it had acted

in but one case during the year, and then unsuccessfully.^) For the

year following likewise the bureau announced no report from the

board, and this time because there was no action of any kind to be

reported ;
and in no subsequent year was anything ever done by this

first board, although it appears to have been nominally in existence

as late as 1900. (
6
)

,

The chief explanation of the inactivity of the first Connecticut

board is to be found in its decision to take no action except as one or

other of the parties to a dispute requested it. Section 4 of the law

made it the board's duty to intervene for the purpose of mediation
" whenever a strike or lockout shall occur, or is seriously threatened,

in any part of the State and shall come to knowledge of the

board." In their first report the board stated that the word " knowl-

edge," above, was interpreted as meaning
" a notification from one or

both of the parties concerned in a strike or lockout." Why this

interpretation was adopted it is difficult to understand, unless it was

suggested by the fact that in preceding sections a notice from the

parties was required for cases of arbitration. In this connection it

is proper to note the statement of the secretary of the board to the

United States Industrial Commission to the effect that the courts had

so interpreted the law as to deprive the board of all important

powers. (
b
)

o Twelfth Report of the Bureau of Labor Statistics, 1890, p. 14.

Report of United States Industrial Commission, Vol. XVII, p. 427.
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In 1903 the Connecticut board of mediation and arbitration was
revived by the appointment of a new board in May of that year.

This board has made two annual reports, one covering the six months
June to November, 1903, the other the year ended November 30, 1904.

The 1903 report gives account of ,7 strikes in which intervention by
the board, or one of its members, occurred. Mention is made also of

vS other cases in which correspondence occurred with a view to inter-

vention, only to find that the disputes were trivial or in a way to be

settled by the parties. The 1904 report recounts only 6 cases of

active intervention, five times in strikes and once in a difference in

which no stoppage of work occurred.

Of the 13 cases for the year and a half covered by the two reports,

in 2 the work people asked for the board's intervention; in 1 both

parties applied, but in the other the board took the initiative. In

4 of the 13 cases (2 in each year) the board's intervention led directly

to a settlement of the disputes, or (in 1 case) was "
materially in-

fluential
"

in bringing about a settlement. These 4 settlements

include the 1 case of intervention b^ore strike or lockout; 3 were

effected by conciliation, while in 1 the parties submitted to arbitra-

tion by the board. In this last case the arbitration decision was

finally accepted, although it was necessary for the board, after its

decision was given, to settle by conciliation a difference which arose

almost immediately over the interpretation of one clause of the

award.

IDAHO.

Although the law providing for a board in Idaho was passed in

1897 no board was ever appointed under that act, or the one identical

with it passed in 1899. Under the more recent law of 1901, however,
a commission as thereby provided was appointed, (

a
) but as late as

August, 1903, no report had been made by it, and at that time the

governor of Idaho stated that the board was rather perfunctory than

otherwise.

LOUISIANA.

In Louisiana a board was appointed under the act of 1894, but

after a short period in which apparently the board was active to some

extent, it lapsed into inactivity. This is to be inferred from a state-

ment by the former president of the board made in 1900 that he had

resigned his office
"
several years ago," and that the board had " had

no meeting for several years," and that " the last meeting was in

reference to a threatened strike of the street railroad employees of

New Orleans, which was adjusted satisfactorily to both employers

o Statement of commissioner of the bureau of immigration, statistics, and labor

in 1901.
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and employees." So far as can be ascertained there has never been

any revival of the Louisiana board.

MICHIGAN.

Although the Michigan law was passed in 1889 no court under it

was appointed until May, 1897, but ever since that time such a court

has been maintained. A complete account of such action as the court

may have taken in the years prior to 1901 is not possible, however, as

no reports were published by the court down to that year. The
evidence available indicates, however, but meager results accom-

plished in that period. In December of 1897, a half year after its ap-

pointment, all the court had to say of its work was that " while its

opportunities have been limited, it has gradually succeeded in impress-

ing upon employers and employees alike that it is thoroughly im-

partial and anxious to do justice, heal dissatisfaction, and help to

bring about a better understanding between the men who pay wages
and those who receive them."() In the reports of the Michigan
bureau of labor and industrial statistics (

6
) are to be found accounts

of 57 strikes which occurred in the State during 1899, and of 33 others

in 1900. But of these 90 disputes in but 2, both in 1899, is any men-
tion made of action by the court of arbitration. In one case the court

settled the controversy; in the other the dispute was still before the

board at the time the report was made.

For the years 1901 to 1904 the record of the Michigan court of

mediation and arbitration may be seen in its first annual report cover-

ing the year ended June 1, 1902, and its first biennial report for the

calendar years 1903 and 1904.
(
c
)

For the year ended June 1, 1902v
the court reported that 13 strikes had come to its notice. '"Except
for one of these, which was settled by the court, as noted below, there

is, however, no information in the report as to the action taken by
the court in connection with them, except a statement in one that the

court offered its services, but they were refused, and a general state-

ment that " in several instances the efforts of the court were inef-

fectual, as the disputants could not be induced to confer with each

other. In other cases the parties settled their grievances among
themselves, a method of solution highly commendable." Appar-

ently, therefore, one settlement out of the 13 cases was the record for

the year. The case settled was characterized by the court as the

most important dispute of the year, being a strike of bituminous

coal miners. The court succeeded in bringing about a conference

a See letter of the court published in the Fifteenth Annual Report of the

Michigan Bureau of Labor and Industrial Statistics, p. 273.

6 Seventeenth report, 1900, p. 251 ; Eighteenth report, 1901, p. 241.

cThe first biennial report is published as Chap. XI of the Twenty-second

Annual Report of the Michigan Bureau of Labor and Industrial Statistics.
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of the parties, at which an agreement was reached which terminated

the dispute.

The report for 1903 and 1904 describes 15 disputes (13 strikes) in

the former year and 8(6 strikes) in the latter. In the case of 5 out of

the 23 cases, however, no action by the court is mentioned. In 3 others

the only action indicated is informal investigation of the situation,

and in 5 more cases it is stated only that the court offered its services,

but they were declined by one or other of the parties, once by the

workers and four times by the employers. In the other cases (7 in

1903, 3 in 1904) definite conciliation or arbitration action is stated.

In 4 cases only was such action successful, all of these being in 1903.

In 2 instances the court effected a settlement by conciliation and in 9

by arbitration. In one of the latter the parties to the dispute applied

jointly to the board, having agreed to the arbitration and the men

having resumed work pending the decision. In the other arbitration

case the parties had agreed on local arbitration, and the two arbitra-

tors chose a member of the State court as third member and chairman.

In this last case no stoppage of workjiad occurred.

MINNESOTA.

Under the act of 1895 Minnesota had a board appointed in May of

that year. This board's term of office expired in 1897, and no suc-

cessor to it was appointed until 1901. The only dispute which ever

came before the first board was one between the printers and publish-

ers of daily newspapers in St. Paul and Minneapolis. A joint request

for arbitration was accepted by the board and a decision rendered,

but, according to the recollection of the former president of the

board, the award was unsatisfactory to both parties and is said to

have been disregarded in part by the employers. (
a
)

Very little different has been the record of the board which has

been maintained since 1901. Its secretary stated in August, 1903,

that up to that time the board had accomplished nothing, although it

had offered its services in several instances, vand the secretary of state

of Minnesota reported in 1905 that the board had never made a report
to the State, and that, according to his information, the board did

very little work.

MONTANA.

In Montana under the laws of 1887 and 1895 a board of arbitration

was in existence up to the later nineties. The commissioner of the

Montana bureau of agriculture, labor, and industry in 1895 reported
that " so far as known the Montana board from 1887 to 1895 was never

a Statement of former member of first board and statement of the secretary of

the later board, in Report of United States Industrial Commission, Vol. XVII,

p. 447.
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called on but once, and then the parties declined to arbitrate. The

law was to all intents and purposes a dead letter, because it could only

intervene when called upon by the employer or a majority of his

employees, and then only after tedious delays and circumlocution." (
a
)

At the commissioner's suggestion, therefore, the revised law of 1895

was enacted, whereunder the board could intervene of its own motion

for purposes of mediation, the older law having provided only for

arbitration on request of one party. (
b
)

The change, however, had

no effect in practical results, for in 1900 the commissioner of the

bureau staged that the law was "^a dead letter * * * and no case

ever came before the board." Further, at the latter date the board

was incomplete, existing vacancies not having been filled by the

governor. The commissioner of agriculture, labor, and industry in

1905 states that the 1895 law has always been inoperative because no

appropriation for the board has ever been made by the State.

UTAH.

Under the act of 1896 a board was organized in 1897. The presi-

dent of the board, writing to the United States Industrial Commis-

sion in July, 1901, stated that as to its work there was "
nothing of

any consequence to report," that the only important dispute which

had occurred during the life of the board was a coal-miners' strike

in 1901, in which the miners applied to the board for arbitration,

but that as they refused to resume work pending a decision, as

required by the law, unless the employers would first agree to join

in the application, and not to discriminate against individual strik-

ers, which the company declined to do, the procedure before the board

could not be carried out. The president added that conciliation in

differences before a rupture had occurred had been the chief function

of the board, and asserted that
"
in this direction it had been gratify

-

ingly successful." (
c
)

The secretary of state of Utah reported, in

August, 1903, that the arbitration board had never been called upon
to act and had never made any report. So far as ascertained there

has been no more action by the Utah board since 1903 than before.

The remaining eight State boards not only have been more active

than the nine above considered, but also, fortunately, have all pub-
lished regular reports, as required by their laws, whence something
like comprehensive accounts of their work may be gleaned. The

eight are here considered in order according to the length of time

they have been in existence, beginning with the oldest, and are as fol-

lows: New York, Massachusetts, New Jersey, Ohio, Wisconsin, Illi-

nois, Indiana, and Missouri.

Third Annual Report of the Montana Bureau of Agriculture, Labor, and

Industry, 1895, p. 17.

&Cf. supra, p. 598.

Report of United States Industrial Commission, Vol. XVII, p. 462.
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NEW YORK.

The first State board of arbitration in the United States was

appointed in New York June 2, 1886. The law of 1886, under which
this board was created, as already noted, (

a
) contemplated action in

the first instance by local boards appointed by the parties to each

dispute and made the State board simply a court of appeal to which
arbitration cases might be carried from such local boards. The
State board's experience during the six months of 1886 is chiefly note-

worthy as demonstrating the error ^of so limiting its jurisdiction.
No local board was ever appointed under the law, neither hrthese first

six months nor at any subsequent time, wherefore the board's history
would have forever remained a blank if it had confined itself to the

action contemplated by the law. As a matter of fact, it did not so

limit itself, the pressure of public opinion having led it at the very
outset to intervene in disputes upon its own motion. At the tim&
the board was appointed a serious strike, involving some 10,000 work

people, was in existence in the city of Troy, 6 miles from the capital,
and the public press and private citizens, with little heed to the read-

ing of the law, at once called updh the board to intervene. Upon
request the State's attorney-general expressed the opinion that such

action by the board on its own initiative could not find even " a sem-

blance of authority
"
in the law. In spite of this, however, the board,

taking its sanction from the generally expressed desire, proceeded to

Troy and offered its services as mediator, the outcome being a joint
conference of the parties and the settlement of the strike. Similarly,
the board took action in six other cases before the end of 1886 and in

all but two of these acted upon its own motion.

The necessity of a change in the law having been thus demon-

strated, upon recommendation of the board the legislature of 1887,

by act of March 10 of that year, amended the law so as to give the

board jurisdiction without reference to local boards, not only for arbi-

tration but for mediation and authoritative investigation also, and
made it its duty to intervene as mediator upon knowledge of threat-

ened or existing strike or lockout, and so the law has remained ever

since.

The fact has already been noted in connection with the analysis
of State laws

(
&
) that with the year 1901 the New York board of

mediation and arbitration became a subordinate division of the

department of labor then created and underwent a radical change in

organization. Partly on this account, but more especially because

the authoritative summaries of its work given in the board's reports

since 1900 include only cases of aggressive intervention, while com-

pleteness in the analyses and tabulations which have had to be made

o Cf. supra, p. 584. b Cf. supra, p. 593.
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for earlier years has required the inclusion of some other cases (cases

of preliminary action, as noted below, so that some of the result-

ant figures, in particular those in the first three of the follow-

ing tables, are not fairly comparable with those of the board's later

summaries, it has seemed best to consider separately the board's work
for the period prior to 1901, during which it existed as an independent
State office, and its work since 1900, when it has been one of three

bureaus in the State department of labor.

The table below shows, by years, the total number of disputes in

which action with a view to intervention was taken by the New York

board, as shown by its annual reports down to 1901 :

DISPUTES ACTED UPON BY THE NEW YORK BOARD OF MEDIATION AND ARBI-
TRATION, 1886 TO 1900.

Year.
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As was found for the first year, so thereafter, the board's interven-

tion was almost entirely upon its own initiative, action having been

taken by request of the parties in only one in seven cases for the

entire period, and the proportion shows no upward tendency during
the fifteen years. So far as the board was called in by parties in dis-

pute, requests came more frequently from work people than from

employers, and the cases where the parties applied to the board by
mutual agreement are rare.

Nearly always intervention by the board has not occurred until

disputes have reached the acute stage of strike or lockout, as appears
from the following figures :

STRIKES AND LOCKOUTS ACTED UPON BY THE NEW YORK BOARD OP MEDIA-
TION AND ARBITRATION, BEFORE AND AFTER SUSPENSION OF WORK, 1886
TO 1900.

Year.
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as already noted, the parties to disputes have shown very little inclina-

tion to call upon the board, the latter has had to depend for its knowl-

edge of the existence of disputes upon newspaper reports, which ordi-

narily chronicle them only when open hostilities occur and frequently,

even in such cases, so tardily that the board has failed to hear of

strikes until several days after they had occurred. This difficulty has

led the board to urge the incorporation in the New York law of a

provision, found in several other States, (
a
) requiring local public

authorities to notify the board of existing or threatened strikes and

lockouts. Thus far, however, the legislature has not acted upon this

recommendation.

In the table above comparison is made of the total number of inter-

ventions by the board in strikes and lockouts with the total number
of the latter occurring in the State. The last four years, it will be

seen, show higher percentages than any earlier years, but no general

upward tendency appears after 1897, when the highest proportion was

reached.

The nature of the action taken by the board in the cases above

enumerated varied all the way from mere request to the parties for

information concerning the controversy to formal arbitration or

public investigation. They may, therefore, be divided into two

classes: First, those in which no more than action preliminary to

actual intervention was taken, and second, those wherein there was

positive intervention by the board. The former class includes all

instances of mere inquiry for information, simple tender of services

without other effort to induce its acceptance, action taken after a

dispute was ended, proposed intervention where the controversy was

settled before the board reached the locality, etc. Such a division,

with a further division of the second class according to the board's

success or failure in each case, gives the following results :

DISPUTES ACTED UPON BY THE NEW YORK BOARD OF MEDIATION AND
ARBITRATION, BY RESULTS, 1886 TO 1900.
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It should be borne in mind that the cases here classed as showing

preliminary action only are as a rule the least important disputes

coming to the board's notice, also that while these cases can not add

anything to the board's record in actually adjusting differences, no

more can many of them be classed as positive failures on the part of

the board. In several the board found controversies already so near

to a settlement that intervention was not needed, and in a majority
of them the dispute was found to be already terminated by the time

the board secured information of it or could reach the scene.

Likewise concerning the number of cases settled, it may be said at

once that the above figures scarcely represent all that the board has

accomplished. A numerical measurement of the moral influence a

State board may have exerted, even where its efforts failed utterly,

by bringing to the attention of industrial classes and the public the

subject of conciliatory methods, and by its very existence as well as

active operations suggesting such methods in short, the educational

effect of its activities is, of course, impossible. At the same time,

the chief end of such a board being the settlement of disputes a

statement of the number actually settled does properly measure its

most important work, and to a considerable degree its educational

influence is proportionate to its success in interventions.

In fifteen years the New York board aggressively intervened in 274

disputes, and of these settled 119, or 43.4 per cent. The average
number of such interventions and settlements per year was 19 and 8,

respectively. () It will be observed that the absolute numbers in

respect of both these items are considerably larger in later as com-

pared with earlier years, the total number for the last five years being
130 cases of intervention and 60 disputes settled, against 144 interven-

tions and 59 settlements for the entire ten years previous to 1896.

In 19 cases the board actively intervened in disputes before any
strike or lockout had occurred, and in every case adjusted the differ-

ence without any suspension of work.

To properly indicate how far the board has met the need for such

work as it is designed to perform it is necessary to compare the amount
of its aggressive action and the number of times its intervention was
successful with the total disputes occurring in the State. Leaving
out the 19 cases of intervention in which no suspension of work

occurred, the number of aggressive interventions and settlements

per 100 strikes and lockouts are found to be as follows :

a Disregarding 1886-87, which were not full years.
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AGGRESSIVE INTERVENTIONS AND SETTLEMENTS BY THE NEW YORK BOARD
OP MEDIATION AND ARBITRATION PER 100 STRIKES AND LOCKOUTS, 1886

TO 1900. ()

Year.
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Arbitration was the means used in not quite 1 in 5 of the cases

settled, that method appearing oftener in earlier than in later years.
In 7 of the 21 instances the arbitration was by a local board arranged
with the assistance of the State board, and in case of 4 of these, with

a member of the latter as chairman or umpire, so that regular arbi-

tration by the State board occurred but 14 times. In 3 of these

I member of the board alone was the arbitrator, while the full board

acted in 11 cases. In this connection it may be noted that in cases

of conciliation 1 member of the board or its secretary frequently
acted alone, though the full board was convened, as a rule, for all the

more serious disputes.
In 5 of the arbitration cases there was no suspension of work (1

before a local board with member of the State board as chairman, 1

before a single member of the board, and 3 before the full board), in

II cases strike or lockout had occurred, but work was resumed pend-

ing the decision, while in 5 work was not resumed until after the

decision was rendered
(
a
) (once before the board as a whole, once

before 1 member, and twice before a local board on which a member
of the State board sat as chairman or umpire) . In every case where

arbitration was submitted to by the parties the dispute was settled

by the decision, and only one instance appears in which an award was

subsequently broken, that occurring in 1887, when an award of the

year before was repudiated by the work people.

When conciliation efforts fail, and the parties will not refer to

arbitration of any sort, a third course is open to the New York

board, viz, a public investigation into the causes and circumstances

of the controversy. Thirty-one times altogether such action was

commenced, at least, by the board. The greatest number in any one

year was 6 in 1899; 4 cases occurred in 1887, the first year that the

law provided for public investigation, while in other years from 1

to 3 appear, except in 1893 and 1898, when there were none. Such

investigations occurred in later years less frequently than in earlier

years and were resorted to in about 1 in 5 of the cases in which the

board failed to effect a settlement by conciliation or arbitration,

being confined entirely to the largest and most serious disputes.

Of the 31 cases 1 was abandoned at the outset as the result of the

withdrawal of one of the parties, and without a settlement of the

dispute ;
in one the hearings were postponed to allow parties to secure

counsel, and during the adjournment they came to a settlement inde-

pendently of the board; in 1 (the only public investigation of a dis-

pute not involving suspension of work) the parties, with the assist-

o This was not strictly in accord with the letter of the law which prescribes

that the parties shall "continue in business or at work without a strike or

lockout" pending the decision. (Cf. supra, p. 599.)
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ance of a member of the board, effected an amicable agreement during
the investigation;^) while in 28 cases the investigation was fully
carried out. As to the results of these 28 full investigations, in 1 the

board's decision at the close was promptly adopted by both parties,

but in the other 27 the investigation failed to settle the dispute. In

2 of these it is true the strike was declared off shortly after the con-

clusion of the investigation, but it appears from the report that in

neither was this the effect of the board's findings. On the contrary,
in both instances the board's recommendation was definitely refused

by one of the parties (in one by the employers, in the other by the

work people), and the declaring off of the strike appears simply as

the final surrender of the strikers. But while the board's public in-

vestigations wrere thus failures so far as putting an end to the strikes

or lockouts is concerned, it is asserted by the board that in some

cases such investigations were of service in that they
"
developed

conditions not generally known to exist, and public sentiment has

been thereby aroused to such a degree as to cause a change for the

better of those conditions which led to the controversy."(
&
) It must

be said, however, that any such service was rendered in most cases

late in the course of disputes, the investigations being undertaken only
after protracted struggles between employers and employed.

Previous to 1898 the board, as a rule, published no findings or

recommendations after an investigation, such not being required by
law, and the avowed policy of the board being against their publica-

tion..^) In two cases before that time special reports were made to

the State legislature, and in a third case a report was given out to the

public, but no report was made in the other 19 cases. After the

change of law in 1897 requiring the report, (
d
) however, a finding of

fact, with recommendations to the parties, was made and published
in each of the investigations, 6 in all, down to 1901.

Below is a summary of the work of the New York board of

mediation and arbitration since its incorporation in the department
of labor, made up from the summary statements given in the annual

reports. It is to be remembered that these figures are fairly com-

parable only with those of earlier years which have reference to
"
positive interventions."

o In this case the board undertook the investigation at the request of the

employees without any previous mediatory efforts, as the dispute concerned an

alleged infringement of an agreement reached at the conclusion of a strike

some time before. In all the other investigations conciliation had been tried

and failed, the investigation being a last resort adopted as a rule only after

protracted struggle between the parties.
& Annual Report, 1897, p. 14.

c Cf. Annual Reports, 1890, p. 381 ; 1891, p. 830.

d Cf. supra, p. 602.
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DISPUTES ACTED UPON BY THE NEW YORK BOARD OF MEDIATION AND
ARBITRATION, BY RESULTS, 1901 TO 1904.

Year.



GOVEKNMENT INDTJSTKIAL ARBITRATION. 629

the parties. The action to be taken was chiefly in the nature of

arbitration, and it was apparently expected that parties would apply
before strike or lockout had occurred, since the law required of those

applying that they should promise
"
to continue on in business or

at work," and directed the board, after visiting the locality and in-

quiring into the cause of the dispute, to advise the parties what they

ought to do for a settlement, and render a written decision on the

case, which was declared should be binding upon those joining in the

application for six months, or until either party gave the other a

sixty-day notice of refusal to abide by it. No power was given the

board to summon witnesses. They could simply hear all persons who

might come before them.

Under this law, during the four months of 1886 the board acted

in five cases, settling two, failing in two, with one pending at the close

of the year. This four months' experience resulted in an amendment
of the law in 1887 giving the board its present powers, including, in

addition to its jurisdiction for arbitration, as before, power to inter-

vene of its own motion for conciliation purposes or for public investi-

gations and power to summon witnesses and require the production
of books and papers and requiring local city and town authorities to

assist the board to prompt intervention by notice to it of threatened

or existing strikes and lockouts.

The extent of the Massachusetts board's activities under this larger

authority may be seen in the following table :

STRIKES AND LOCKOUTS ACTED UPON BY THE MASSACHUSETTS BOARD OF
ARBITRATION BEFORE AND AFTER SUSPENSION OF WORK, 1886 TO 1904.

Year..
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In its report for the year 1897 (
a
) the board remarked that "the work

of the board, taken one year with another, remains about the same in

character and extent, without any special enlargement of the sphere
of its influence." The above table would seem to bear out this state-

ment very well down to the year 1900. But the years 1900 to 1904

show a much larger amount of intervention, possibly on account of

fuller reports, though there is no evidence of this in the reports them-

selves, and on the whole an increasing activity during the five years.

In 44 per cent of the cases intervention took place before disputes
had involved stoppage of work. The proportion of such cases was

very much larger in the last five years, and this kind of intervention

has increased in recent years much more than interventions in strikes

and lockouts. Adding to the cases of action after suspension of work
had occurred those instances in which stoppage occurred after inter-

vention gives a total of 563 strikes and lockouts in which the board

intervened, or 21.4 per cent of the 2,628 reported for the State. It

should be noted that in the percentages for the different years there

appears little chance for valid comparison except within the periods
1886 to 1894, 1895 to 1900, and 1901 to 1904, on account of the great
variations in number of reported strikes and lockouts.

In connection with the question of early intervention in disputes,

it is of interest to note how often the board has been notified of im-

pending or existing strikes by the mayors of cities or town selectmen.

As a matter of fact, out of the 943 cases of action reported such

notice was received, so far as the reports show, in but 21 (4 in 1893,

3 in 1904, 2 each in 1890, 1901, and 1903, and 1 each in 1888, 1889,

1892, 1894, 1896, 1897, 1898, and 1902), and the notice in each of

these instances, save once each in 1902 and 1903, was not given until

suspension of work had occurred. That provision of the Massachu-

setts law has, therefore, been very largely a dead letter.

In almost exactly one-half of the cases it appears from the reports
that initiative for the board's intervention was taken by one or both

of the parties in dispute, thus :

^

a Page 8.'
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INITIATIVE IN CASES ACTED UPON BY THE MASSACHUSETTS BOARD OF
ARBITRATION, 1886 TO 1904.

Year.
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putes to the State board whenever agreement can not be reached by
direct negotiations, and according to the board's report for 1903

Both employers and employees have manifested in recent years a

growing disposition to define their relations by industrial trade agree-
ments, embodying a provision that controversies arising should be
submitted to the State board of conciliation and arbitration for
settlement.

The results of intervention by the board are set forth in the follow-

ing table:

DISPUTES ACTED UPON BY THE MASSACHUSETTS BOARD OF ARBITRATION,
BY RESULTS, 1886 TO 1904.

Year.
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Examining as to the methods by which disputes have been settled,

the following results appear:

DISPUTES SETTLED BY MASSACHUSETTS BOARD OF ARBITRATION, BY
METHOD OF SETTLEMENT, 1886 TO 1904.

Year.
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that all but 1 were in the boot and shoe industry. The notable success

of the Massachusetts board in the direction of arbitration has thus

been chiefly due to the favorable opinion it has won in the great boot

and shoe industry of the State.

Almost invariably the board's decisions in cases of arbitration have
been accepted and carried out by the parties. Besides the 224 success-

ful cases above mentioned there have been but 2 other arbitrations by
the board, both in the boot and shoe industry. In each of these the

award was rejected by the work people, who in the first case (in 1889)
went on strike again immediately after the award was rendered, and
without any notice to the employers, but in the other (in 1894) pre-
ceded their rejection by the sixty-day notice of such intention, as

required by law. In one other case (in 1898) the sixty-day notice of

rejection was given by the work people, but before that period expired

they came to an agreement with the employer on substantially the

same terms as the award, and in another (in 1887) five months after

the board's decision a strike in contravention of it occurred, but upon
the board's report, made at the request of the employer, that the

strike was illegal under the awa^d, work was promptly resumed.

The last two cases must be considered as practically successful, and

are included in the total of 224 settlements by arbitration above. The
same thing has been done also with one other case in 1904, in which,
three weeks after the board's decision was rendered, the representa-
tive of the workers advised the board that he had given the employer
the sixty-day notice of intention not to be bound by the award, but

the board heard nothing further of the controversy.

Of the 27 cases (
a
) of arbitration in strikes and lockouts, in all but

one work was resumed pending the decision, as required by law, and

in that one the parties had agreed to resume on a fixed date, although
that date fell later than the board's hearing of the case. In but a

single instance was an agreement to resume work broken before the

award was given, and in that case, the work people having struck, the

hearing was continued with the employer's consent, as provided by

law, and the decision, when rendered, was accepted by both parties.

Besides the above cases, in which arbitration was fully carried out,

there have been a number of others in recent years in which the parties

formally agreed to submit the case to the board, but the arbitration

procedure was not carried out. There were 2 of these in 1901, 5 in

1902, 14 in 1903, and 9 in 1904, or a total of 30. One of these

occurred (in 1901) in connection with a strike in which the board had

intervened at the request of the workers and had persuaded the par-

ties to jointly submit to the board's arbitration, work being resumed

as required by the law. In all of the other cases the parties applied

Including one of the cases of arbitration, that of 1889, which failed.
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jointly, of their own motion, before any stoppage of work. In 12

cases (1 in 1901, 3 in 1902, 2 in 1903, and 6 in 1904) hearings were

given by the board in the regular order for arbitration, but these

hearings led to an amicable settlement between the parties. In one

or two instances an agreement was reached at the hearing, but more

frequently the board, seeing possibility of amicable settlement, advised

conferences, which resulted in agreements. These 12 cases, which
include the one in connection with a strike above noted, are reckoned

in the table above as settlements by the board by conciliation. In

the other 18 cases the board really took only action preliminary to the

regular arbitration, no hearings being held save in one case, and these

18 cases are reckoned above in the class of "
preliminary action only."

In 13 of these, before the board could proceed to a hearing, the parties

jointly announced a settlement and requested that the arbitration

proceedings be discontinued
;
in one a hearing had been given and the

case referred to experts when the parties made similar joint announce-

ment; in one case the employer alone announced the settlement and
withdrew the application ;

in the three remaining cases no settlement

was announced, but the arbitration proceedings could not be carried

out once because the firm involved went out of business, once because

the employer withdrew from the joint submission, and once because a

strike by the workers intervened as the result of a dispute with a rival

labor organization.

Nearly all of the board's arbitration work has been in disputes con-

cerning wages. Thus out of the 98 cases in which arbitration

occurred, down to and including the year 1900, in 89 the board was

called upon to determine wages alone, and the same is true for 76 of

the 82 arbitrations in the boot and shoe industry during the same

period. Similarly 43 of the 44 arbitrations in 1904 concerned wage

questions only.

In wage questions especially technical knowledge of the trade is

obviously of great importance, and the provisions of the law for

expert assistants have been found of great value by the Massachusetts

board. Since 1892 such assistants have always been appointed in

arbitration, as required by the amendment of that year; but as a

matter of fact, before that and before 1890, when they were first

provided for by law, the board frequently called in assistants to fur-

nish technical information, so that the law of 1890-1892 was the

direct outgrowth of practical experience. Testimony to the value

of such assistance is to be found in the board's reports and in

its evidence before the United States Industrial Commission in

1900. () The aid of such experts has not enabled the board, how-

o Cf. Report of United States Industrial Commission, Vol. VII, Testimony, pp.

907, 908 ; Report of the Board, 1900, p. 13.
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ever, to carry out one intention of the law as to arbitration, viz, that

the decision of the board should be rendered within three weeks of

the date of the filing of an application for arbitration, the section of

the law requiring a promise of the parties to continue at work pend-

ing the award containing the proviso
"
if it (the decision) shall be

made within three weeks." This has in practice been a dead letter,

the board having found it impossible to properly pass upon a long
list of wage rates within that time,(

a
)
but this failure has not pre-

vented the observance of the law's requirement of resumption of

work, as already noted.

;. Finally, concerning arbitration it is worthy of note that in some
cases the influence of the board's decisions has apparently gone be-

yond the particular case in hand, and wage rates decided by the

board in one instance have been of service in the arrangement of

schedules by the parties in other cases. Thus the report for 1890 (
6
)

notes that not infrequently manufacturers or employers had applied
to the board for copies of wage lists recommended by the board in

cases some time before to be used in settling questions of wages.
Besides the regular arbitration cases above, the board carried out

the arbitration procedure in Tacases (twice in 1888, once each in

1890, 1892, and 1895, and twice in 1897) upon submission by one

party only. The applicant in each of these cases was the work

people, and reference to the board was made 5 times without any
cessation of work and twice after strikes had occurred. In 5 of

the disputes the board made its decision public, but in one instance

publication was withheld at the request of the work people and in

another the board informed the applicants that it did not deem a

formal decision necessary. Out of the 7 cases, in 4, including 1 of

the strikes, the board's decision was accepted and terminated the

dispute, while in one strike and two other differences no settlement

was affected.

In the table above three disputes are recorded as terminated through
a public investigation made by the board

;
in all, 11 such investigations

have been undertaken, 5 in 1888, 1 each in 1889 and 1890, 2 in 1895, 1 I

in 1896, and 1 in 1903. Only 1 of these, that of 1903, in the great
Lowell cotton-mills strike, was instituted independently of any appli-

cation from the parties, that being made by the board at the direc- !

tion of the governor of the State. Of the others, 5 were made at the

instance of employers and 5 upon application from employees, and
|

all were begun after strike or lockout had occurred. Public hearings
were held in all but 3 cases, and the board's findings were published

a Cf. Report of United States Industrial Commission, Vol. VII, Testimony, p.

909.

& Page 13.
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in every instance and were accepted by the parties in 3 (2 in 1888 and
1 in 1890) out of the 11 cases.

Finally, concerning the work of the Massachusetts board it is in

order to note the opinion and recommendation concerning it of the

legislative committee on relations between employer and employed,

appointed in July, 1903, by the governor in accordance with a reso-

lution of the State legislature approved June 5, the committee having
made its report in January, 1904. It was made the duty of the com-

mittee to examine existing and proposed legislation in the Common-
wealth touching the legal relations of employer and employed, and

among other things a bill for compulsory arbitration came before it.

The committee reported strongly against any such measure and in

favor of continuing the present system, as follows :

In Massachusetts the work of arbitration is by statute intrusted to

a State board, wrhose functions, though difficult and delicate, have
been increasingly useful. We consider that in the matter of labor
difficulties this increasing voluntary use of the principle of arbitra-

tion is of great promise for the future and that the State, in providing
efficient machinery for the carrying out of the wishes of the parties
to a controversy who may desire to arbitrate their differences, is per-

forming invaluable service. Everything should be done to maintain
and increase the efficiency of the board provided by the State for the

purposes of arbitration and to encourage and make easy the submis-
sion of industrial differences to it. Whether substitution of the form
of an industrial court for the board as at present constituted would
lead to a larger and a more general use of the opportunity afforded is

purely a practical question and may admit of doubt. The committee
sees no reason lo suppose that the change to judicial form would
increase the confidence now felt by the public in the present board of
arbitration or increase the number of cases submitted for adjudica-
tion. We recommend rather the continuance of the present board,
with such modifications in the statutes relating thereto as may seem

directly to increase its
dignity and usefulness as well as the simplicity

and ease of method in the submission of matters brought before it.*******
It is obvious that controversies do from time to time arise whose

effect upon the public interest is so momentous as to make the public
to all intents and purposes a third party to the controversy. This is

especially true where the difficulties in question involve the pro-
duction or distribution of the necessaries of life or the transportation
of the people. In such instances we are far from believing that the

State should be precluded from some form of intervention by a reluc-

tance, however justifiable in principle, to interfere in private dis-

putes. We are of the opinion, however, that compulsory investiga-
tion on the part of the State, supplemented by a public finding as

to the merits of the case, will accomplish the object, through its

appeal to the public, fully as effectively and without the objection-
able interference with private rights and the often futile attempt at

arbitration under compulsion. Such investigation in cases where
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the controversy is such as to threaten the public interest is already
provided for by the statutes of Massachusetts, and furnishes an
important part of the duties of the State board of conciliation and
arbitration. (

a
)

In accordance with these recommendations the committee proposed
certain minor changes in the law, which resulted in the amendments
of 1904, the most important of which have already been noted in con-

nection with the analysis of laws in the preceding chapter.

t NEW JERSEY.

New Jersey was the third State to establish a State board of arbi-

tration, which was done by act of March 24, 1892. How much was

accomplished by the first board appointed under this law does not

appear. (
ft

)
That its record was not entirely blank is evidenced by

two cases of action by it mentioned in the report of the New York
board for 1893.

(
c
)

In one the New Jersey board acted alone, in the

other (a railroad dispute) jointly with the New York board, the

strike in each case being terminated by the boards. But whatever

its record, this first board of three members, appointed for five-year
terms at a per diem compensation, were after three years legislated
out of office by the supplementary act of March 25, 1895, and a new
board of five members, named in that law, with three-year terms and
annual salaries, were legislated into office.

Since 1895 there is a continuous record in annual reports of the

work of the New Jersey board. Only for the years prior to 1901,

however, do the reports describe each case of action by the board,

the information in later reports consisting only of general statements

as to its work. The period to 1901, therefore, may be considered by
itself with advantage. An analysis of the reports for these earlier

years shows that the board's work consisted for the most part of

services offered, with but few cases of actual intervention or results

accomplished. The plan pursued by the board was to divide the

State into five sections, each member having charge of a section and

offering the board's services in every dispute coming to his notice,

the entire board being called together only in case of special need,

though meeting once monthly to receive reports from each member.

From March, 1895, when the board was organized, to October 31,

1899, (
d
)

the number of disputes in which action by the board is

specifically reported was as follows :

a Report, pp. 12, 13.

& No report of this first board appears in the legislative documents of the

State, although annual reports were required by the law.

c Report of New York Board of Mediation and Arbitration, 1893, pp.. 184, 236.

& The year 1900 is not included here for the reason that the annual report for

that year is now out of print.
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DISPUTES ACTED UPON BY THE NEW JERSEY BOARD OF ARBITRATION, 1895
TO 1899.
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putes settled in four years and a half. During the five years 1895
to 1899, 250 strikes and lockouts occurred in the State.

(
a
)

In part, at least, explaining the above record of the New Jersey
board are two facts. In the first place, as pointed out in the board's

first report, (
b
) under the supplemental law of 1895 the members

receive only their salaries, with no allowance for traveling expenses.
It was supposed that they would receive free transportation from the

railroads, but the contrary proved true, so that the members have had
to pay any traveling expenses out of their $1,200 salaries, a condition

of things not calculated to stimulate personal intervention outside of

their places of residence. The same lack of any fund for expenses is

complained of by the board in 1898
(
c
) as standing in the way of

formal investigations of the causes of disputes, although it was at

the same time claimed that no case had arisen in which such investi-

gation was necessary.
In the second place, and more important, is the narrow construc-

tion the board has put upon its powers of independent intervention

in disputes. It is repeatedly asserted in the reports (
d
) that the board

has no power to go further upon ite own initiative than a simple offer

of services, and that "
if either does not wish to accept the offer, we

have no authority to go any further." This, it must be said, hardly
seems to correspond with the plain meaning and intent of the law,
which directs that " whenever a strike or lockout shall occur or is

seriously threatened in any part of the State, and shall come to the

knowledge of the board, it shall be its duty to proceed, as soon as

practicable, to the locality of such strike or lockout and put itself in

communication with the parties to the controversy, and endeavor by
mediation to effect an amicable settlement of such controversy."(

e
)

In March, 1901, there was a reorganization of the New Jersey
board with appointment of 4 new members out of the 5 on the

board. But the annual reports of this board for 1901, 1902, and
1903 (year ended October 31) show no larger results accomplished
than in earlier years. The three reports give lists of industrial dis-

putes which came to the notice of the board (with brief details of

each, without reference, however, to the board's action in any case),

which show a total of 379 for the three years 4? in 1901 (seven
months for the new board), 95 in 1902, and 237 in 1903. Of the

action taken in these cases, the 1901 report states :

The board has attended a number of meetings of the strikers and
individual members of the board have addressed such meetings. The

fl See Sixteenth Annual Report of United States Conimmissioner of Labor, pp.

88, 558.

& Report, 1895, p. 5. c Report, 1898, p. 6.

* See, for example, Reports, 1897, p. 3
; 1898, p. 6.

Act of 1892, sec. 10.
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board has also conferred with the manufacturers and their counsel

and has offered its services for the purpose of mediation or arbitra-

tion to those interested in the various local labor disturbances occur-

ring in this State.
* * * In no case was the assistance of the

board requested, and where its good offices were offered the usual

reply on the part of the employers was declination because there was

nothing to arbitrate. The employees also were generally disinclined

to accept the proffered aid until further developments had occurred.

In none of the controversies was there any inclination by both parties
to allow the board to mediate.

The 1902 report states only that

The board has held its periodical meetings during the year, and in

the strikes which have come to its notice * * *
it has en-

deavored, as far as was practicable and advisable, to offer its good
services in the spirit of mediation to both parties concerned.

Similarly the report for 1903 :

While none (of the disputes) has been arbitrated or investigated,
on its own initiative the board has offered its mediatory services

wherever practicable, and it is believed in some cases with good
results.

The board's comment on its work in all three of these latest reports
show plainly that the explanation of the meager record of results

accomplished is precisely the same for the years since 1900 as before,

namely, disinclination to intervene aggressively on its own motion for

conciliation purposes and the handicap of no means of paying expenses
for purposes either of such intervention or for independent investiga-

tion of disputes. The latter lack of means to make formal investi-

gations the board declared both in 1902 and 1903 to be a serious

obstacle in its work, and legislative action was urged to remedy the

defect.
" This defect," says the 1902 report,

"
virtually has reduced

the board to one of mediation or to a tribunal taking cognizance of

cases voluntarily submitted to it. Experience has proved that such

cases are rare and that mere mediation generally is of little efficacy

in bringing industrial disputes to a close."

OHIO.

The first State board in Ohio was organized for work on May 29,

1893. As may be seen by the table below, which covers all the cases

set forth in the published reports, (
a
)
the board's work 144 out of

160 cases for the ten and one-half years has been for the most part
with strikes or lockouts. Small disposition on the part of employ-

<From general statements made in the reports (1898, pp. 10, 14; 1903, p. 7 and

elsewhere) it appears that the board has dealt with some minor cases not

described in the reports. Apparently, however, all the more important cases

of action are reported and here included.

50 No. 60 05 M 17
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ers and employees to appeal to the board is shown in the figures, such
as there is appearing chiefly among the work people. Further, the

table shows that while the board has had to depend upon its own
initiative for intervention in disputes, the provision of law similar to

that in Massachusetts, requiring mayors of cities and judges of

probate courts to inform the board of existing or threatened strikes

or lockouts, has not been of any considerable assistance. The cases

of notice from such officials, given in but a single instance before

stoppage of work had occurred, have been so few as to call forth

repeated complaints from the board, but with little effect, apparently,
toward increased cooperation on the part of local authorities.

INITIATIVE IN CASES ACTED UPON BY THE OHIO BOARD OF ARBITRATION,
1893 TO 1903.

Year.
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The action taken by the Ohio board has from the first been almost

entirely that of conciliation, and since 1896, with but a single excep-

tion, no other procedure appears in its practice, as shown below.

STRIKES AND LOCKOUTS ACTED UPON BY THE OHIO BOARD OF ARBITRATION,
BY METHODS AND RESULTS, 1893 TO 1903.

Year.
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completed, because the parties came to an amicable agreement in the

course thereof. In this connection it is worth noting that although
the Ohio board has never undertaken an authoritative investigation

independently of the parties, its report for 1895
(
a
) mentions two

cases which in its judgment called for such action, but the board

found itself at the time without means for paying the expenses
thereof.

WISCONSIN.

Pursuant to the law approved April 19, 1895, the Wisconsin State

board of arbitration and conciliation was organized on July 1, 1895.

The first biennial report of the board, made in January, 1897, shows

very meager results accomplished for the first eighteen months of

the board's existence. This was due to the board's uncertainty as to

its power of intervention upon its own initiative.
" While the law

seems to give the board," says the first report, (
b
) "the privilege of

offering their services wherever and whenever it is known that there

is trouble impending, yet it has seemed to be the opinion of some
that it would be something of sm impertinence to offer our services

in advance of their being called for." The direction of the law

in the matter was that the board should " endeavor by mediation

to effect an amicable settlement "
upon receipt of knowledge from any

source of a threatened or existing strike or lockout " which threatens

to or does involve the business interests of any city, village, or town."

The indefiniteness of this last clause may have raised doubt as to

what would otherwise be a very definite direction to intervene inde-

pendently. But whether so or not the board, as a matter of fact,

kept on the conservative side and took action only upon notice from

the parties or from town or city officials, the latter being required,

as in Massachusetts and Ohio, to notify the board of threatened or

existing strikes or lockouts. Inasmuch as during the first eighteen
months but four notices were received by the board, all from mayors
of cities, that interpretation of the statute opened the way for but

very limited activity.

Accordingly, the board in its first report recommended that the

law be amended, first, so as to make its power of initiative perfectly

clear, and, second, so that notices to the board might be addressed to

the governor and by him communicated to the board to avoid the

difficulty of reaching the board owing to the fact that its members

were "
employed daily in their chosen occupations, and their respec-

tive addresses have not been known to the public generally." (
c
) By

an amendment of April, 1897, these two suggestions were incor-

porated in the law.

o Pages 88, 89. & Page 3. c First Biennial Report, p. 4.
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The result of this amendment was a very much larger activity on
the part of the board, not, however, because of more frequent notice

from city officials or applications from parties in dispute, but due

entirely to the initiative of the board. Aside from the four cases

in the first report (one in 1895 and three in 1896), but one other

instance (in 1898) of notice from city or town officials is mentioned
in the reports, and only one instance (in 1898) is reported in wrhich

one of the parties (an employer) called upon the board to act.

The work of the Wisconsin board, down to June 30, 1904, as

revealed by the cases set forth in its biennial reports, may be thus

summarized :

DISPUTES ACTED UPON BY THE WISCONSIN BOARD OF CONCILIATION AND
| ARBITRATION, 1895 TO 1904.

Year ended
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State legislature of 1895, and finally to the inclusion of that subject
in a call for a special session of the legislature which passed the law

of August 2, 1895. Under this a board was promptly appointed and

organized on August 14.

Not the least interesting of the results in practice in Illinois are the

changes which were made in the law by the amendments of April 12,

1899,and May 11, 1901. The amendmentof 1899 touched four points

(1) jurisdiction of the board; (2) prompt information of disputes;

(3) power to secure evidence; and (4) enforcement of awards. Con-

cerning the first of these, the original law had restricted the board's

jurisdiction to disputes involving establishments with not less than 25

employees. It was found in practice, however, that some important

disputes involved no one establishment with as many as 25 hands,

though involving several smaller firms. At the board's instance,

therefore, the limitation was altered so as to exclude only disputes

involving less than 25 work people altogether, whether in one or

several firms.

After experiencing the same difficulty as other State boards in

securing early information of disputes the Illinois board secured the

incorporation into its law not only of the provision found in other

States requiring mayors of cities and presidents of towns and villages

to notify the board of impending or existing strikes and lockouts, but

also of a requirement, found nowhere else, that presidents of labor

organizations shall notify the board of actual or threatened strikes or

lockouts involving any of their members. It does not appear, how-

ever, that this amendment was of any considerable benefit. The
annual reports for the next three years mention seven cases of such

notice received (all in 1901-2), four times from local authorities,

twice from union officers, and once from both sources, and all given
after stoppage of work had occurred.

The original law of 1895 gave the board power to issue subpoenas

to secure the presence of witnesses or the production of books con-

taining records of wages paid, but specified no means of making
such subpoenas effective in case anyone saw fit to ignore them. In

their report for the year ended March 1, 1898, the board pointed out

this fact and suggested that although no such difficulty had actually

arisen in their experience, nevertheless it would be well if the law

were so amended as to enable the board to invoke the aid of the

courts should such a contingency arise. Before the close of the year
added force was given to this recommendation by the employers in a

serious dispute refusing to testify before the board and completely

ignoring its subpoenas. Accordingly the governor of the State in

his next annual message (1899) recommended legislation in line with

the board's suggestion, the result being the amendment of 1899,
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which requires circuit or county courts when applied to by the board

to compel obedience to the board's subpoenas. (
a
) The amendment

also permits the board to require the production, not only of record

books of wages, but any other books and papers deemed necessary.
The report of the board made in March, 1900, stated that no occasion

for appeal to the courts had arisen up to that time, all witnesses

desired having responded promptly, and no such appeal is mentioned

in the reports down to 1903.

Another subject to which the board called attention in 1898 was
the question of power to enforce its awards, the matter being brought

up by a case during the preceding year in which one party to a joint

application refused to abide by the board's decision. The law simply
declared that such decisions should be binding for six months, or

until one party withdrew from it after sixty days' notice. In re-

sponse to an inquiry by the board the State's attorney-general gave an

interesting opinion to tfye effect that

The decision of the board upon application joined in by both parties
would be in the nature of an award made by arbitrators chosen by
the parties, and usually such awards are enforced by suits at law in
the courts of the county in which the parties reside * *

*. Each
case, so far as the remedy is concerned, must depend upon its own
peculiar facts and circumstances and resort be had for enforcement
either to a court of law or to a court of equity, as such facts or cir-

cumstances may warrant; but usually I think the remedy must be
found in a court of law in the courts of the county where the parties
reside.

(
b
)

The board, however, was of the opinion that resort to such judicial

process for the enforcing of a decision was usually unnecessary.
Cases of refusal to abide by arbitrator's decisions both in Illinois and
in other States were rare and they could find no case in other States

where enforcements of awards by judicial process had been attempted.
"At the present time," concludes the board, (

c
) "we are not prepared

to recommend legislation which would give this board specific power
to enforce its decisions through the medium of the courts. We doubt

both the practicability and the wisdom of the exercise of such power."
Three months after this report was made, however, the board was
called upon to render a decision on joint application of the parties

in the famous Virden coal dispute. The board's award was disre-

garded by the operators, which action was followed by a continuance

of the dispute and ultimately rioting and bloodshed. This startling

exception to the general experience quoted by the board in its recom-

mendation, led the governor of the State to urge in his message to

o Cf. supra, p. 595.

Report of the Board of Arbitration, 1898, p. 12.

c Idem., p. 13.
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the legislature of 1899 that some provision be made for enforcing

awards, the result being the most important portion of the amending
act of 1899, whereby provision is made for the punishment of parties

infringing the board's awards by circuit or county courts. () Up
to July, 1902, no case is reported in which this power of enforcement

was invoked.

The amendment of 1901 first gave the Illinois board power of

formal investigation into disputes. Such authority was recom-

mended by the board in its 1899 report, but general considerations

rather than any special experience appear to have inspired the

amendment. Prior to 1901 the board could carry out the arbitration

procedure, involving investigation and rendering of a decision, if

either party so requested, but under the amendment the board may
proceed independently of the parties and formally investigate and

publish findings. One restriction was put upon this power of inde-

pendent investigation in Illinois, however, which does not appear in

other States, in that it may be exercised only when in the majority

opinion of the board "
the general^niblic shall appear to suffer injury

or inconvenience " from the dispute.

The reports of the Illinois board for 1900 and 1901 differ from

those of other years in that they set forth, with a single exception (an
unsuccessful conciliation case in 1900), only the cases of formal arbi-

tration or decision rendered on application of one party. The follow-

ing table, therefore, summarizes the work only for 1896 to 1899, and

for 1902, (
6
) for which years the action taken is more fully described.

The reports for these years, it is to be noted, do not set forth more or

less informal work done by individual members, but they apparently
contain all the more important cases of action, and those included are

f-xpressly stated to be representative of the board's work.

Cf. supra, p. 601.

& Requests for reports of later years addressed to the board have not bnen

answered.
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DISPUTES ACTED UPON BY THE ILLINOIS BOARD OF ARBITRATION, 1896 TO
1899 AND 1902.
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quired by law, that decision when rendered was rejected by the em-

ployers, and the lockout was resumed.

Three cases of arbitration procedure on application by one side

only are reported for 1900 and 1901, making a total of 6 for the en-

tire seven years. In the two 1900 cases no settlement of the dispute
was effected, while the decision rendered in 1901 settled the contro-

versy, so that in 2 out of the total of 6 cases such procedure re-

sulted in settlements. The submission of the dispute to this procedure
was made five times by work people after suspension of work, and

once by employers in a difference not involving strike or lockout.

The two cases settled were both strikes. Of the others, in three

instances the decision was rejected by the party not making applica-

tion, though the applicants were ready to abide by it, while in one

case the employers who had refused to join in the application accepted
the award, but the work people who had applied for it rejected it.

One feature of the work of the Illinois board since 1901 is quite

unique and worthy of particular mention. In the year just men-

tioned there was a general reorganization of the*board, and the new
board adopted the plan of holding frequent meetings with employers
and work people in Chicago, the chief seat of labor controversies in

the State, in the absence of any disputes, and simply for the purpose
of bringing the board into touch with the two industrial classes, so

as to pave the way for more efficient service when differences should

arise. The 1902 report, () which notes the adoption of this plan,

records it as having proved of benefit to the board in its work.

INDIANA.

The Indiana labor commission was organized for work on June 17,

1897, three months after the act establishing it became a law. Four
biennial reports of the commission set forth quite fully the work done

to the end of September, 1904. Interventions in 148 disputes during
the seven and a quarter years are set forth in detail. In addition to

these, the first report mentions that the commission during 1897-98

had succeeded in having two boycotts declared off and in five other

instances had prevented strikes by early intervention, no accounts of

which were published, in accordance with the expressed wish of the

parties in most of the cases. The second report also notes two wide-

spread controversies in the State during 1899-1900, one between dif-

ferent branches of the organized window-glass workers and one be-

tween union and nonunion glass-bottle blowers, in both of which,

although not disputes between capital and labor, the commission

made repeated efforts at mediation, but without success. The third

report (for 1901-2) explains that the recital is incomplete
" for the

oPage 7.
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reason that many employers, and workmen as well, prefer to have
their business affairs adjusted without what they regard as the

unpleasant notoriety which publication would give them. This is

especially true where, as a board of arbitration, the commission's

services have been invoked to fix wage contracts at times when no
strike or lockout was contemplated, but to establish conditions prece-
dent to starting new enterprises or at the beginning of a working
season, so as to make such settlements matters of official record, and

thereby give to them the legal status provided for in section 9 of the act

creating and governing the labor commission. An additional reason

for the incompleteness of this report is that in a number of instances

negotiations are still in progress and no complete statement of them
can be made until they will have been consummated." (

a
) Notwith-

standing these statements, however, it would seem only reasonable,

from the nature of the cases that are reported, to infer that the 148

disputes described in the four reports include all the more important
cases of action by the commission, a view to which support is given

by the fourth report (1903^), which makes no mention of other cases

dealt with by the commission, but explains that "
all the industrial

troubles that have occurred in the State during the two years
"

are

not reviewed because " there are still times when two or three prevail

simultaneously in different localities, often remotely situated," in

which case "
it is the aim to render official aid where it seems most

imperative." (
6
)

An analysis of the 148 detailed cases shows that in the great major-

ity the commission took the initiative for intervention, and that so

far as the parties in dispute did so the work people were the most

frequent applicants to the board. In every instance but four the com-

mission's intervention occurred after work had been interrupted by
strike or lockout. In 45 cases the reports show nothing done by
the commission save to inform itself of the facts in the dispute.

The action taken in all the other cases save two was in the nature

of conciliation, those two being the sole instances of arbitration (so

far as reported) by the commission during the period. In one of

these arbitrations submission was made by the work people only ;
in

the other by both sides jointly. In one other dispute the parties had

agreed to arbitration, and the judge of the local court had been sum-

moned to sit with the commission, as required by law, but upon the

board's assembling to begin the hearing it was found that the

employers had reconsidered and refused to proceed, wherefore the

arbitration had to be abandoned. No special investigation for the

purpose of authoritative determination of the facts for publication,

as provided for in the law, was undertaken.

Report 1901-2, p. 5. & Report 1903-4, p. 5.
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Iii 63 per cent of the cases in which positive efforts for a settlement

are reported the commission was successful. Both the arbitrations

were among these successful cases. Of the 4 cases in which the inter-

vention occurred before stoppage of work, in 2 the differences were

adjusted without strike or lockout 1 in 1898 by arbitration, and 1

in 1901 by conciliation; in 1 instance, in 1901, the commission's efforts

were unsuccessful, and a strike occurred later; while in the fourth

case no strike or lockout occurred, but the dispute was in the nature

of a boycott, in which the commission was unable to bring about a

settlement.

The work of the Indiana commission is set forth by years in the

following summary:

STATISTICS OF WORK DONE BY THE INDIANA LABOR COMMISSION, 1897
TO 1904.

Year ended
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labor commission might, after notice and hearing, exempt from the

requirement of weekly payments any employer whose employees pre-

ferred a less frequent payment of wages if in the commission's opin-

ion the interest of the public and the employees would not suffer

thereby. This law was finally declared unconstitutional by the

supreme court of Indiana, but during the years 1899 to 1903, while it

was in force, 84 cases under it came before the labor commission,

whose report for 1899 and 1900 noted that the investigation and deci-

sion of such cases had involved for the commission many miles of

travel and many conferences with employers and employed.

MISSOURI.

Under the Missouri law of 1901 a board of mediation and arbitra-

tion was appointed in May of that year. Two biennial reports of

this board set forth its work up to the close of 1904, and therefrom

the following summary of the various cases acted upon, by years, has

been compiled :

STATISTICS OP WORK DONE BY MISSOURI BOARD OF MEDIATION AND ARBI-
TRATION, 1901 TO 1904.

Year
ended No-
vember
30
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cned were amicably adjusted by the men and their employers as the

result of these conferences." Except for this one instance it would

appear that the cases summarized above include all the work done

by the board.

The most notable feature of the work of the Missouri board is the

frequent use of the method of formal hearing of evidence and render-

ing of a decision or opinion as a means of inducing settlements, such-

procedure in one form or another having been adopted in one-third

of the total number of interventions reported. In seven such cases

the procedure was arbitration in regular form with submission by
both parties, all of the seven cases being strikes, in but one of w^hich

was work resumed pending the decision, though all seven disputes
were terminated by the decisions when rendered. .

In 10 cases the board conducted hearings^and rendered decisions

when only one of the parties was willing to submit to the board's

arbitration. In three of these it was the employers and in seven the

work people who expressed their willingness to submit the case to

decision by the board, but both parties submitted evidence at the

hearings in all of these cases save twice, when the employers refused

to give testimony, and possibly one other instance in which this point
is not clear from the report, though apparently both sides gave evi-

dence in this case also. Four of these one-sided arbitrations resulted

in a settlement of the dispute, twice as the result of immediate accept-

ance of the board's findings by the employers who had declined arbi-

tration and twice by agreement of the parties following the rendering
of the decision, once explicitly with the board's findings as the basis

of agreement and once apparently as direct result of the decision,

though the parties made their own terms. In the other six cases of

submission by one side only no settlement was effected, three times

through rejection of the decision by the party which declined arbi-

tration, once because both parties rejected the findings, and twice

because the procedure was blocked as result of the refusal of the

employers to testify.

Twice it appears that the board investigated disputes and rendered

a decision or finding independently of any submission by the parties,

and in both instances such decision led to an immediate settlement

by the parties, once through prompt acceptance by the employer of a

finding favorable to the employees and once by a conference of par-

ties, as recommended by the board. Not less notable than the two

cases in which the investigation was carried out to a decision is

another case (in 1903), in which the expressed intention of the board

to make such an investigation definitely caused the parties to get

together and settle their dispute, for which purpose they asked a

postponement of the first hearing by the board. This case is counted

in the summary above as settled by conciliation.
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The inclination of the Missouri board to use freely its authority for

purposes of arbitration or investigation makes all the more significant

the decision of the supreme court of the State in 1904 (noted in the

analysis of State laws, supra, p. 596), which deprived the board of its

power to compel the presence and testimony of witnesses. The spe-

cial power for this purpose in the amendment of 1903 was given the

board upon its own recommendation made in its first report, the

special occasion therefor having been apparently the board's experi-

ence in the very first dispute in which it intervened in 1901. The

work people had agreed to arbitration by the board, but the employers

refused on the ground that the law creating the board was unconsti-

tutional. When the board attempted to proceed without the em-

ployers' submission, the latter's Avitness refused to testify and was

committed for contempt. Upon habeas corpus proceedings the case

was taken to the circuit court in Kansas City, where the law was

upheld, but with doubts expressed as to the constitutionality thereof,

and the decision was given against the employers expressly in order

that the case might be taken to the supreme court for decision. The

employers thereupon appealed to the supreme court, but withdrew the

case before a decision could be rendered, as a result of the settlement

of the strike. This is the only instance reported by the board in

which its powers to compel testimony was invoked until 1904, after

its authority in that direction had been amplified by the 1903 amend-

ment. Then again the board attempted to proceed after the workers

alone had expressed willingness to arbitrate, and again with an

appeal by the employers to the supreme court against the board's

effort to compel their testimony, this time with the result that^ to

quote the board's second report, (

a
)

li these amendments, conferring

upon the board the power which seemed so necessary to its efficiency,

were declared unconstitutional by that tribunal." " The effect of

that decision," continues the report,
" has been to practically end the

usefulness of this board unless it was possible for the board to induce

both sides to a controversy to submit their differences to it for arbi-

tration. Knowing how difficult it is to secure such an agreement in

any case where misunderstandings have been aggravated by unwise
action and unreasoning prejudice, this board has in the past six

months (the balance of the official year 1904 after the supreme court

decision) refrained from exercising the functions to which it was

appointed." Still believing, however, in the value of such functions,
the board recommended that the State constitution be so amended as

to make it possible to give the board power to compel the attendance

and testimony of witnesses.

a Page 4
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