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PREFACE TO THE THIRD EDITION.

THE period of twelve years which has elapsed since the publication of
the second edition of this book has witnessed extremely important de-
velopments in American constitutional law. This has resulted not so
much from the evolution of new principles as from the necessity of
applying old and well-established rules to new forms of legislation.
The social and economic history of a people is reflected in its laws;
and it must be evident to the most casual observer of contemporary
events that the increasing complexity of our social and industrial life,
the development of new forms of business and of commercial organiza-
tion, the multiplication of the agencies of government, and the expan-
sion of national influence at home and abroad, have brought forth an
abundant harvest of new statutes, some of them wise and salutary,
some experimental, many partial and invidious, but all to be brought
to the ultimate test of constitutional validity under the calm scrutiny of
the courts. ’

The student of constitutional law will not fail to note the marked and
increasing tendency of modern times to delegate subordinate legisla-
tive functions, as well as executive authority, to boards, commissions,
and administrative officers. Nor can he overlook the highly significant
tendency of law-making bodies to encroach more and more upon the
limits of individual liberty, by constant extensions of the police power
to new subjects or new boundaries, and their growing disposition to
interfere with the natural evolution of business and industry and to
restrict and regulate all manner of trades and occupations. The whole
body of statutes against ‘“trusts” and monopolies, though resting on
foundations laid deep in the common law, is the product of recent
years ; and the activity of legislatures in enacting, and of executive offi-
cers in enforcing, laws of this character is a phenomenon of great
interest alike to the publicist and to the constitutional lawyer. The
same remark applies to the notable tendency to make new and more
minute regulations for the operation, the public relations, and the
taxation of railroads and other public-service corporations of every
sort. Nor can we omit to note, among the legislative incidents of the
last few years, the many enactments relating to capital and labor, in
the direction of employers’ liability acts, statutes regulating the hours
of labor, and many other cognate subjects, as well as the highly im-

(V)
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portant recent discussions of strikes and boycotts and the subject of
organized labor as a “trust.” Moreover, many novel and interesting
questions have grown out of the acquisition by the United States of
insular possessions beyond the seas ;. and the boundaries of federal and
state authority in respect to many of the subjects above mentioned have
been the theme of earnest and even partisan controversy.

The author has been profoundly interested in these matters, and has
endeavored, in this edition of his book, to give them an exhaustive and
critical consideration, citing all the best available authorities. He has
also subjected the entire work to a thorough revision and added to it a
very great number of the more recent decisions, supplementary to
those already included, bearing upon its various topics and principles.
That the book may prove equally interesting to the students and prac-
titioners of the law, and that it may now enter upon a new and more
widely extended career of usefulness, is his earnest hope, in which he
is encouraged by the very gratifying measure of favor and applause
with which this and his other contributions to the literature of the law
have been received by the profession. H.C.B.

WasHINGTON, D. C,,
April 1, 1910.

NOTICE BY THE PUBLISHERS.

MENTION should here be made of a new form of service now, for the
first time, introduced in the Hornbook Series (by the publishers), i. e.,
the “Key-Number Annotations.” Throughout this volume, in connec-
tion with each cited case references are given to the title and section
number under which the several legal propositions are placed in the
Decennial Digest and its continuations (the “Key-Number Series”).
As a uniform system of classification and section numbering is now
followed throughout the National Reporter System and the American
Digest System, these “Key-Number” references make it practicable
for the reader to find other decisions on the same point, almost mechan-
ically, not only in the Century and Decennial Digests, but in the cur-
rent issues of the American Digest and in the bound volume and ad-
vance sheet indexes of the Reporter System. Thus, every proposition
of law in this volume to which a case has been cited is directly related
to the whole line of pertinent authorities, past and future, and, by
means of the “Key Numbers,” may be kept constantly up to date with-
out the labor of topical search.



PREFACE TO THE FIRST EDITION.

THis book is intended primarily for the use of students at law and
instructors in the law schools and universities. It contains a con-
densed review of all the leading principles and settled doctrines of
American constitutional law, whether arising under the federal con-
stitution or those of the individual states, These principles and doc-
trines are stated in the form of a series of brief rules, or proposi-
tions, numbered consecutively throughout the book, and are explained,
amplified, and illustrated in the subsidiary text, and supported by the
citation of pertinent authorities. The necessary limitation of space,
as well as the purpose and plan of the work, have precluded any at-
tempt at exhaustive discussion or minute elaboration of the great top-
ics of constitutional law. But the book is believed to be comprehensive
of the general subject and sufficiently detailed to equip the student
with an accurate general knowledge of the whole field. And since
the solution of new questions must be sought, not alone in the applica-
tion of precedents, but also in the settled rules and the accepted can-
ons of interpretation, and since the mind is often best prepared for the
investigation of a specific problem by a rapid synoptical review of the
results already worked out by the courts in that department to which
it belongs, it is hoped that general practitioners may find the book to
possess a special value for themselves. It would have been undesira-
ble, even if it were possible, to discuss in these pages all the thousands
of reported cases which bear upon the subject of constitutional law.
Such an accumulation of authorities would have cumbered the work to
the point of destroying its utility. But a very considerable number of
the more important and valuable decisions have been suitably referred
to, anid more, perhaps, than any student would have time or occasion to
read. But it was thought that both student and practitioner would
appreciate the advantage of being directed to the principal authorities,
especially as they may have occasion to study certain special topics
with more detail and particularity than the handbook itself could un-
dertake.

The subject of constitutional law is net free from disputed and un-
settled questions. In respect to these, the author has invariably stated

(vi)
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what he conceives to be the sound rule or the best principle for their
. interpretation. If his disposition of such topics should at times ap-
pear summary, or even dogmatic, it must be ascribed to the necessity
for condensation, not to any failure to appreciate the possible argu-
ments on both sides of the question. H.C.B. ~

WasHINGTON, D. C.,
January, 1808,
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THE CONSTITUTION

OF THE

UNITED STATES OF AMERICA.

W= TR Pxorra of the United States, in Order to form a more perfect Union,
establish Justice, insure domestic Tranquility, provide for the common de-
fence, promote the general Welfare, and secure the Blessings of Liberty
to ourselves and our Posterity, do ordain and establish this CoxstiTUTION
for the United States of America.

ARTICLE L

Szorion 1. All legislative Powers herein granted shall be vested In a
Oongress of the United States, which shall consist of a Senate and House
of Representatives.

Becriox 2. The House of Representatives shall be composed of Members
chosen every second Year by the People of the several States, and the Elect-
ors in each State shall have the Qualifications requisite for Electors of the
most numerous Branch of the State Legislature.

No Person shall be a Representative who shall not have attained to the Age
of twenty five Years, and been seven Years a Citizen of the United States,
and who shall not, when elected, be an Inhabitant of that State in which
he shall be chosen. ¢

Representatives and direct Taxes shall be apportioned among the several
States which may be included within this Union, according to their respective
Numbers, which shall be determined by adding to the whole Number of free
Persons, including those bound to Service for a Term of Years, and excluding
Indians not taxed, three fifths of all other Persons. The actual Enumeration
shall be made within three Years after the first Meeting of the Congress of
the United States, and within every subsequent Term of ten Years, in such
Manpner as they shall by Law direct. The Number of Representatives shall
not exceed ome for every thirty Thousand, but each State shall have at
Least one Representative; and until such enumeration shall be made, the
State of New Hampshire shall be entitled to chuse three, Massachusetts eight,
Rhode-Island and Providence Plantations one, Connecticut flve, New York
six, New Jersey four, Pennsylvania eight, Delaware one, Maryland six, Vir-
ginia ten, North Carolina five, South Carolina five, and Georgia three.

When vacancies happen In the Representation from any State, the Execu-
tive Authority thereof shall issue Writs of Election to flll such Vacancies.

(xvi))
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The House of Representatives shall chuse thelr Speaker and other Officers;
and shall have the sole Power of Impeachment.

SxerioN 3. The Senate of the United States shall be composed of two Sen-
ators from each State, chosen by the Legislature thereof, for six Years; and
each Senator shall have one Vote.

Immediately after they shall be assembled in Consequence of the first
Election, they shall be divided as equally as may be into three Classes. The
Seats of the Senators of the first Class shall be vacated at the Expiration
of the second Year, of the second Class at the Expiration of the fourth
Year, and of the third Class at the Expiration of the sixth Year, so that
one third may be chosen every second Year; and if Vacancles happen by
Resignation, or otherwise, during the Recess of the Legislature of any State,
the Executive thereof may make temporary Appointments, until the mext
Meeting of the Legislature, which shall then fill such Vacancies.

No Person shall be a Senator who shall not have attained to the Age of
thirty Years, and been nine Years a Oitizen of the United States, and who
shall not, when elected, be an Inhabitant of that State for which he shall
be chosen.

The Vice President of the United States shall be President of the Senate,
but shall have no Vote, unless they be equally divided.

The Senate shall chuse their other Officers, and also a President pro tem-
pore, in the Absence of the Vice President, or when he shall exercise the
Office of President of the United States.

The Senate shall have the sole Power to try all Impeachments. When
sitting for that Purpose, they shall be on Oath or Afirmation. When the
President of the United States is tried, the Chief Justice shall preside: And
no Person shall be convicted without the Concurrence of two thirds of the
Members present.

Judgment in Cases of Impeachment shall not extend further than to re-
moval from Office, and &lsquauﬂeatlon to hold and enjoy any Office of honor,
Trust or Profit under the United States: but the Party convicted shall never-
theless be liable and subject to Indictment, Trial, Judgment and Punishment,
according to Law.

SxorioxN 4. The Times, Places and Manner of holding Elections for Senators
and Representatives, shall be prescribed in each State by the Legislature
thereof; but the Congress may at any time by Law make or alter such
Regulations, except as to the Places of chusing Senators.

The Congress shall assemble at least once in every Year, and such Meeting
shall be on the first Monday in December, unless they shall by Law appoint
a different Day.

Seoriox 5. Each House shall be the Judge of the Elections, Returns and
Qualifications of its own Members, and a Majority of each shall constitute
a Quorum to do Business; but a smaller Number may adjourn from day to
day, and'may be authorized to compel the Attendance of absent Members,
in such Manner, and under such Penalties as each House may provide.

Each House may determine the Rules of its Proccedings, punish its Mem-
bers for disorderly Behaviour, and, with the Concurrence of two thirds,
expel a Member.

Each House shall keep a Journal of its Proceedings, and from time to
time publish the same, excepting such Parts as may in their Judgment re-
quire Secrecy; and the Yeas and Nays of the Members of either House on
any question shall, at the desire of-one fifth of those Present, be entered
on the Journal,

-——
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Neither House, during the Sesslon of Congrehs, shall, without the Consent
of the other, adjourn for more than three days, nor to any other Place than
that in which the two Houses shall be sitting.

Becriox 6. The Senators and Representatives shall receive a Compensation
for their Services, to be ascertained by Law, and pald out of the Treasury
of the United States. They shall in all Cases, except Treason, Felony and
Breach of the Peace, be privileged from Arrest during their Attendance at
the Session of their respective Houses, and in going to and returning from
the same; and for any Speech or Debate in either House, they shall not
be questioned in any other Place.

No Senator or Representative shall, during the Time for which he was elect-
ed, be appointed to any civil Office under the Authority of the United States,

- which shall have been created, or the Emoluments whereof shall have been
encreased, during such time; and no Person holding any Office under the
United States, shall be a Member of either House during his Gontinuance
in Office.

Secriox 7. All Bills for raising Revenue shall originate in the House of
Representatives; but the Senate may propose or concur with Amendments
as on other Bills.

Every Bill which shall have passed the House of Representatives and the
Senate, shall, before it becomes a Law, be presented to the President of the
United States; If he approve he shall sign it, but if not he shall return it, with
his Objections to that House in which it shall have originated, who shall enter
the Objections at large on their Journal, and proceed to recomsider it. If
after such Reconsideration two thirds of that House shall agree to pass the
Bill, it shall be sent, together with the Objections, to the other House, by
which it shall ikewise be reconsidered, and if approved by two thirds of
that House, it shall become a Law. But in all such Cases the Votes of
both Houses shall be determined by yeas and Nays, and the Names of the
Persons voting for and against the Bill shall be entered on the Journal of
each House respectively. If any Bill shall not be returned by the President
within ten Days (Sundays excepted) after it shall have been presented to
him, the Same shall be a Law, in like Manner as if e had signed it, unless
the Congress by their Adjournment prevent its Return, in which Case it shall
not be a Law.

Every Order, Resolution, or Vote to which the Concurrence of the Senate
and House of Representatives may be necessary (except on.a question of Ad-
journment) shall be presented to the President of the United States; and be-
fore the Same shall take Effect, shall be approved by him, or being disap-
proved by him, shall be repassed by two thirds of the Senate and House of
Representatives, according to the Rules and Limitations prescribed in the
Case of a BilL

Bzoriox 8 The Congress shall have Power To lay and collect Taxes,
Duties, Imposts, and Excises, to pay the Debts and provide for the common
Defence and general Welfare of the United States; but all Duties, Imposts
and Excises shall be uniform throughout the United States;

To borrow Money on the credit of the United States;

To regulate Commerce with foreign Nations, and among the several States,
and with the Indian Tribes;

To establish an uniform Rule of Naturalization, and uniform Laws on the
subject of Bankruptcies throughout the United States;

To coin Money, regulate the Value thereof, and of foreign Coin, and fix the
8tandard of Weights and Measures;
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To provide for the Punishment of counterfeiting the Securities and current
Coin of the United States;

To establish Post Offices and post Roads;

To promote the Progress of Science and useful Arts, by securing for limited
Times to Authors and Inventors the exclusive Right to their respective Writ-
ings and Discoveries; '

To constitute Tribunals inferior to the supreme Court;

To define and punish Piracies and Felonies committed on the high Seas,
and Offences against the Law of Nations;

To declare War, grant Letters of Marque and Reprisal, and make Rules
concerning Captures on Land and Water;

To raise and support Armies, but no Appropriation of Money to that Use
shall be for a longer Term than two Years;

. To provide and maintain a Navy;

To make Rules for the Government and Regulation of the land and naval
Forces;

To provide for calling forth the Militia to execute the Laws of the Union,
suppress Insurrections and repel Invasions;

To provide for organizing, arming, and disciplining the Militia, and for
governing such Part of them as may be employed in the Service of the United
States, reserving to the States respectively, the Appointment of the Officers,
and the Authority of training the Militia according to the discipline pre-
scribed by Congress; }

To exercise exclusive Legislation In all Cases whatsoever, over such Dis-
trict (not exceeding ten Miles square) as may, by Cession of particular States,
and the Acceptance of Congress, become the Seat of the Government of the
United States, and to exercise like Authority over all Places purchased by
the Consent of the Legislature of the State in which the same shall be, for
the Erection of Forts, Magazines, Arsenals, dock-Yards, and other needful
Bulldings;—And

To make all Laws which shall be necessary and proper for carrying into
Execution the foregoing Powers, and all other Powers vested by this Consti-
tution in the Government of the United States, or in any Department or Of-
ficer thereof. .

Secriox 9. The Migration or Importation of such Persons as any of the
States now existing shall think proper to admit, shall not be prohibited by
the Congress prior to the Year one thousand eight hundred and eight, but a
Tax or duty may be imposed on such Importation, not exceeding ten dollars
for each Person. :

The Privilege of the Writ of Habeas Corpus shall not be suspended, unless
when in Cases of Rebellion or Invasion the public Safety may require it.

No Bill of Attainder or ex post facto Law shall be passed.

No Capitation, or other direct, Tax shall be laid, unless in Proportion to
the Census or Enumeration herein before directed to be taken.

No Tax or Duty shall be 1aid on Articles exported from any State.

No Preference shall be given by any Regulation of Commerce or Revenue
to the Forts of one State over those of another: nor shall Vessels bound to,
or from, one State, be obliged to enter, clear, or pay Duties in another.

No Money shall be drawn from the Treasury, but in Consequence of Ap-
propriations made by Law; and a regular Statement and Account of the Re-
ceipts and Expenditures of all public Money shall be published from time to
time,
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No Title of Nobility shall be granted by the United States: And no Person
holding any Office of Profit or Trust under them shall, without the Consent
of the Congress, accept of any present, Emolument, Office, or Title, of any
kind whatever, from any King, Prince, or foreign State. .

8ecriox 10. No State shall enter into. any Treaty, Alliance, or Confedera-
tion; grant Letters of Marque and Reprisal; coin Money; emit Bills of
Credit; make any Thing but gold and silver Coin a Tender in Payment of
Debts; pass any Bill of Attainder, ex post facto Law, or Law impairing the
Obligation of Contracts, or grant any Title of Nobility.

No State shall, without the Consent of the Congress, lay any Imposts or
Duties on Imports or Exports, except what may be absolutely necessary for ex-
ecuting its inspection Laws: and the net Produce of all Dutles and Imposts,
Iaid by any State on Imports or Exports, shall be for the Use of the Treasury
of the United States; and all such Laws shall be subject to the Revision and
Controul of the Congress.

No State shall, without the Consent of Congress, lay any Duty of Tonnage,
keep Troops, or Ships of War in time of Peace, enter into any Agreement
or Compact with another State, or with a foreign Power, or engage in War,
unless actually invaded, or in such imminent Danger as will not admit of
delay.

ARTICLE II.

8ecriox 1. The executive Power shall be vested in a President of the
United States of America. He shall hold his Office during the Term of four
Years, and, together with the Vice President, chosen for the same Term, be
elected, as follows

Each State shall appoint, in such Manner as the Legislature thereof may
direct, a Number of Electors, equal to the whole Number of Senators and
Representatives to which the State may be entitled in the Congress: but no
Senator or Representative, or Person holding an Office of Trust or Profit
under the United States, shall be appointed an Elector.

The electors shall meet in their respective States, and vote by ballot for
two Persons, of whom one ‘at least shall not be an Inhabitant of the same
State with themselves. And they shall make a List of all the Persons voted
for, and of the Number of Votes for each; which List they shall sign and
certify, and transmit sealed to the Seat of the Government of the United States,
directed to the President of the Senate. The President of the Senate shall,
in the Presence of the Senate and House of Representatives, open all the Cer-
tificates, and the Votes shall then be counted. The Person having the great-
est Number of Votes shall be the President, if such Number be a Majority
of the whole Number of Electors appointed; and if there be more than one
who have such Majority, and have an equal Number of Votes, then the House
of Representatives shall immediately chuse by Ballot one of them for Presi-
dent; and if no Person have a Majority, then from the five highest on the
List the said House shall in like Manner chuse the President. But in chusing
the President, the Votes shall be taken by States, the Representation from
each State having one Vote; A gquorum for this Purpose shall consist of a
Member or Members from two-thirds of the States, and a Majority of all the
States shall be necessary to a Choice. In every Case, after the Choice of the
President, the Person having the greatest Number of Votes of the Electors

shall be the Vice President. But if there should remain two or more who
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have equal Votes, the Senate shall chuse from them by Ballot the Vice Presi-
dent. |

The Congress may determine the Time of chusing the Electors, and the
Day on which they shall give their Votes; which Day shall be the same
throughout the United States.

No Person except a natural botn Cltizen, or a Citizen of the United States,
at the time of the Adoption of this Constitution, shall be eligible to the Office
of President; neither shall any Person be eligible to that Office who shall
not have attained to the Age of thirty five Years, and been fourteen Years
a Resident within the United States.

In Case of the Removal of the President from Office, or of his Death, Resig-
nation, or Inability to discharge the Powers and Duties of the said Office, the
same shall devolve on the Vice P’resident, and the Congress may by Law
provide for the Case of Itemoval, Death, Resignation, or Inability, both of
the President and Vice President, declaring what Officer shall then act as
President, and such Officer shall act accordingly, until the Disability be re-
moved, or & President shall be elected.

The President shall, at stated Times, receive for his Services, a Compen-
sation, which shall neither be encreased nor diminished during the Period for
which he shall have been elected, and he shall not receive within that Period

" any other Emolument from the United States, or any of them.

Before he enter on the Execution of his Office, he shall take the following
Oath or Affirmation:—*“I do solemnly swear (or affirm) that I will faithfully
execute the Office of President of the United States, and will to the best of
my Ablility, preserve, protect and defend the Constitution of the United
States.”

SecrioN 2. The President shall be Commander in Chief of the Army and
Navy of the United States, and of the Militia of the several States, when
called into the actual Service of the United States; he may require the
Opinion, in writing, of the principal Officer in each of the executive De-
partments, upon any Subject relating to the Dutles of their respective Of-
‘fices, and he shall have Power to grant Reprieves and Pardons for Offences
against the United States, except in Cases of Impeachment.

He shall have Power, by and with the Advice and Consent of the Senate,
to make Treaties, provided two-thirds of the Senators present concur; and he
shall nominate, and by and with the Advice and Consent of the Senate, shall
appoint Ambassadors, other public Ministers and Consuls, Judges of the su-
preme Court, and all other Officers of the United States, whose Appoint-
ments are not herein otherwise provided for, and which shall be estab-
lished by Law: but the Congress may by Law vest the Appointment of
such inferior Officers, as they think proper, in the President alone, in the
Courts of Law, or in the Heads of Departments.

The President shall have Power to fill up all Vacancies that may happen
during the Recess of the Senate, by granting Commissions which shall ex-
pire at the End of their next Session.

SecTioN 3. He shall from time to time give to the Congress Information of
the State of thé Union, and recommend to their Consideration such Measures
as he shall judge necessary and expedient; he may, on extraordinary Occa-
sions, convene both Houses, or either of them, and in Case of Disagreement
between them, with Respect to the Time of Adjournment, he may adjourn
them to such Time as he shall think proper; he shall receive Ambassadors
and other public Ministers; he shall take Care that the Laws be faithfully
executed, and shall Commission all the Officers of the United States.
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Secrion 4. The President, Vice President and all civil Officers of the United
States, shall be removed from Office on Impeachment for, and Conviction of,
Treason, Bribery, or other high Crimes and Misdemeanors.

ARTICLE IIIL

Szoriox 1. The judicial Power of the United States shall be vested in one
supreme Court, and in such inferior Courts as the Congress may from time
to time ordain and establish. The Judges, both of the supreme and inferior
Courts, shall hold their Offices during good Behaviour, and shall, at stated
Times, receive for their Services, a Compensation, which shall not be dimin-
ished during thelr Continuance in Office.

8zcriox 2. The judicial Power shall extend to all Cases, in Law and Eq-
ulty, arising under this Constitution, the Laws of the United States, and
Treaties made, or which shall be made, under their Authority;—to all Cases
affecting Ambassadors, other public Ministers and Consuls;—to all Cases of
admiralty and maritime Jurisdiction;—to Controversies to which the United
States shall be a party;—to Controversies between two or more States;—
between a State and Citizens of another State;—between Citizens of differ-
ent States,—between Citizens of the same State claiming Lands under Grants
of different States, and between a State, or the Citizens thereof, and foreign
States, Citizens or Subjects.

In all Cases affecting Ambassadors, other public Ministers and Consuls,
and those in which a State shall be Party, the supreme Court shall have
original Jurisdiction. In all the other Cases before mentioned, the su-
preme Court shall have appellate Jurisdiction, both as to Law and Fact,
with such Exceptions, and under such Regulations as the Congress shall
make.

The Trial of all Crimes, except in Cases of Impeachment, shall be by Jury;
and such Trial shall be held in the State where the said Crimes shall have
been committed; but when not committed within any State, the Trial shall
be at such Place or Places as the Congress may by Law have directed.

Sxcrion 8. Treason against the United States, shall consist only in levying
War against them, or in adhering to their Enemies, giving them Ald and
Comfort. No Person shall be convicted of Treason unless on the Testimony
of two Witnesses to the same overt Act, or on Confession in open Court.

The Congress shall have Power to declare the Punishment of Treason, but
no Attainder of Treason shall work Corruption of Blood, or Forfeiture ex-
cept during the Life of the Person attainted.

ARTIOLB IV.

Secrion 1. Full Fatth and Credit shall be given in each State to the public
Acts, Records, and judiclal Proceedings of every other State. And the Con-
gress may by general Laws prescribe the Manner in which such Acts, Rec-
ords and Proceedings shall be proved, and the Effect thereof.

8xcriox 2. The Citizens of each State shall be entitled to all Privileges
and Immunities of Citizens in the several States.

A person charged in any State with Treason, Felony, or other Crime, who
shall flee from Justice, and be found in another State, shall on Demand of
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the executive Authority of the State from which he fled, be delivered up, to
be removed to the State having Jurisdiction of the Crime.

No Person held to Service or Labour in one State, under the Laws thereof.
escaping into another, shall, in Consequence of any Law or Regulation
therein, be discharged from such Service or Labour, but shall be delivered
up on Claim of the Party to whom such Service or Labour may be due.

SegorioN 8. New States may be admitted by the Congress into this Union;
but no new State shall be formed or erected within the Jurisdiction of any
other State; nor any State be formed by the Junction of two or more States,
or Parts of States, without the Consent of the Legislatures of the States con-
cerned as well as of the Congress.

The Congress shall have Power to dispose of and make all needful Rules
and Regulations respecting the Territory or other Property belonging to the

United States; and nothing in this Constitution shall be so construed as to

Prejudice any Claims of the United States, or of any particular State.

8ecTioNn 4. The United States shall guarantee to every State in this Union
a Republican Form of Government, and shall protect each of them against In-
vasion; and on Application of the Legislature, or of the Executive (when the
Legislature cannot be convened) against domestic Violence.

ARTICLE V.

The Congress, whenever two thirds of both Houses shall deem it necessary,
shall propose Amendments to this Constitution, or, on the Application of the
Legislatures of two thirds of the several States, shall call a Convention for
proposing Amendments, which, in either Case, shall be valid to all Intents
and Purposes, as Part of this Constitution, when ratified by the Legislatures
of three fourths of the several States, or by Conventions in three fourths
thereof, as the one or the other Mode of Ratification may be proposed by the
Congress; Provided that no Amendment which may be made prior to the
Year One thousand eight hundred and eight shall in any Manner affect the
first and fourth Clauses in the Ninth Section of the first Article; and that
no State, without its Consent, shall be deprived of its equal Suffrage in
the Senate.

ARTICLE VI.

All Debts contracted and Engagements entered into, before the Adoption
of this Constitution, shall be as valid against the United States under this
Constitution, as under the Confederation.

This Constitution, and the Laws of the United States which shall be made
in Pursuance thereof; and all Treaties made, or which shall be made, under
the Authority of the United States, shall be the supreme Law of the Land;
and the Judges In every State shall be bound thereby, any Thing in the Con-
stitution or Laws of any State to the Contrary notwithstanding.

The Senators and Representatives before mentioned, and the Members of
the several State Legislatures, and all executive and judicial Officers, both of
the United States and of the several States, shall be bound by Oath or Af-
firmation, to support this Constitution; but no religious Test shall ever be
‘equired as a Qualification to any Office or public Trust under the United
States.

P
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ARTICLE VIL

The Ratification of the Conventions of nine States, shall be sufficlent for
the Establishment of this Constitution between the States so ratifying the
Same.

Doxe in Convention by the Unanimous Consent of the States present
the Seventeenth Day of September in the Year of our Lord one
thousand seven hundred and Eighty sevem and of the Independence
of the United States of America the Twelfth. In Witness whereof
‘We have hereunto subscribed our Names.

[Bigned by GEORGE WASHINGTON, as President and Deputy from Vir-
ginia, and by delegates from all the original states except Rhode Island.}

ARTICLES IN ADDITION TO AND AMENDMENT
OF THE COONSTITUTION OF THE UNITED STATES
OF AMERICA, PROPOSED BY CONGRESS AND RATI-
FIED BY THE LEGISLATURES OF THE SEVERAL
STATES, PURSUANT TO THE FIFTH ARTICLE OF
THE OCONSTITUTION.

ARTICLE L

Congress shall make no law respecting an establishment of religion, or pro-
hibiting the free exercise thereof; or abridging the freedom of speech, or of
the press; or the right of the people peaceably to assemble, and to petition
the Government for a redress of grievances.

ARTICLE IL

A well regulated Militia, beilng necessary to the security of a free State,
the right of the people to keep and bear Arms, shall not be infringed.

ARTICLE IIL

No Soldier shall, in time of peace be quartered in any house without the
consent of the Owner, nor in time of war, but in a manner to be prescribed
by law.

ARTICLE IV.

The right of the people to be secure in their persons, houses, papers, and
effects, against unreasonable searches and selzures, shall not be violated,
and no Warrants shall issue, but upon probable cause, supported by Oath or
afirmation, and particularly describing the place to be searched, and the
persons or things to be seized.
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ARTICLE V.

No person shall be held to answer for a capital or otherwise infamous
crime, unless on & presentment or indictment of a Grand Jury, except in
cases arising in the land or naval forces, or in the Militia, when in actual
service in time of War or public danger, nor shall any person be subject for
the same offence to be twice put in jeopardy of life or limb; nor shall be
compelled in any Criminal Case to be a witness against himself, nor be de-
prived of life, liberty, or property, without due process of law; nor shall
private property be taken for public use, without just compensation.

ARTICLE VL

In all criminal prosecutions, the accused shall enjoy the right to a speedy
and public trial, by an impartial jury of the State and district wherein the
crime shall have been committed, which district shall have been previously
ascertained by law, and to be informed of the nature and cause of the ac-
cusation; to be confronted with the witnesses against him; to have com-
pulsory process for obtaining Witnesses in his favor, and to have the Assist-
ance of Counsel for his defence.

ARTICLE VIL

In suits at common law, where the value In controversy shall exceed
twenty dollars, the right of trial by jury shall be preserved, and no fact
tried by a jury shall be otherwise re-examined in any Court of the United
States, than according to the rules of the common law.

ARTICLE VIIL

Excessive ball shall not be required, nor excessive fines imposed, nor cruel
and unusual punishments inflicted.

ARTICLE IX,

The enumeration in the Constitution. of certo:ln rights, shall not be con-
strued to deny or disparage others retained by the people.
| ;o Lo

EAN < . H

ARTICLRE X,

The powers not delegated to the United States by the Constitution, nor
prohibited by it to the States, are reserved to the States respectively, or to
the people.






xxviii CONBTITUTION OF THE UNITED BTATES.

ARTICLE XIV.

Secrion 1. All persons born or naturalized in the United States, and sub-
{ect to the jurisdiction thereof, are citizeus of the United States and of the
"(State wherein they reside. No State shall make or enforce any law which

hall abridge the privileges or immunities of citizens of the United States;

or shall any State deprive any person of life, liberty, or property without
ue process of law; nor deny to any person within its jurisdiction the equal
rotection of the laws.

ECTION 2. Representatives shall be apportioned among the several States
according to their respective numbers, counting the whole number of persons
in each State, excluding Indians not taxed. But when the right to vote at
any election for the choice of electors for President and Vice President of
the United States, Representatives in Congress, the Executive and Judicial
officers of a State, or the members of the Legislature thereof, is denied to
any of the male inhabitants of such State, belng twenty-one years of age,
and citizens of the United States, or in any way abridged, except for par-
ticipation in rebellion, or other crime, the basis of representation therein
shall be reduced in the proportion which the number of such male citizens
shall bear to the whole number of male citizens twenty-one years of age in
such State. )

Sectiox 8. No person shall be a Senator or Representative in Congress, or
elector of President or Vice President, or hold any office, civil or military,
under the United States, or under any State, who, having previously taken
an oath, as 8 member of Congress, or a8 an officer of the United States, or
as & member of any State legislature, or as an executive or judicial officer
of any State, to support the Constitution of the United States, shall have
engaged In insurrection or rebellion against the same, or given aid or com-
fort to the enemies thereof. But Congress may by a vote of two-thirds of
each House, remove such disability.

SeorioN 4. The validity of the public debt of the United States, authorized
by law, including debts incurred for payment of pensions and bounties for
services in suppressing insurrection or rebellion, shall not be questioned.
But neither the United States nor any State shall assume or pay any debt
or obligation incurred in aid of insurrection or rebellion against the United
States, or any claim for the loss or emancipation of any slave; but all such
debts, obligations and claims shall be held illegal and void.

SeorioN 5. The Congress shall have power to enforce, by appropriate legis-
lation, the provisions of this article.

ARTICLE XV,

Seorrox 1. The right of citizens of the United States to vote shall not be
denied or abridged by the United States or by any State on account of race,
color, or previous condition of servitude.

Seorioxn 2. The Congress shall have power to enforce this article by appro-
priate legislation.

#*
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CONSTITUTIONAL LAW DEFINED.

1. Constitutional law is that department of the sciemce of law which
treats of the nature of constitutions, their establishment, con-
struction, and interpretation, and of the validity of legal
omactments as tested by the criterion of conformity to the funda-
mental law,

CONSTITUTION DEFINED.

2. The constitution of a state is the fundamental law of the state,
oontaining the primciples upom which the government is
founded, and regulating the division of the sovereign powers,
directing to what persons each of those powers is to be con-
llodmdth.morhwld_ohithtobooxormed.l

11 Bouv. Inst. 9. And see Frantz v. Autry, 18 Okl. 561, 91 Pac. 198. See
“Qonstitutional Law,” Dec. Dig. (Key No.) § 26; Cent. Dig. § 30,

Br.Const.L.(80.ED.)—1
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3. In American law, the constitution is the organic and fundamental
act adopted by the people of the Union or of a particular state
as the suprenfe and paramount law and tho basis and regulat-
ing prineciple of the govermment.

In public law, a constitution is “the organic and fundamental law
of a nation or state, which may be written or unwritten, establishing
the character and conception of its government, laying the basic prin-
ciples to which its internal life is to be conformed, organizing the
government, and regulating, distributing, and limiting the functions of
its different departments, and prescribing the extent and manner of the
exercise of sovereign powers.”

" Two fundamental ideas are commonly implied in the term “consti-
\‘):ution." The one is the regulation of the form of government; the
other is the securing of the liberties of the people. But the former
only is essential to the existence of a constitution, though the latter has
been the pnnclpal object of all constitutions established within the
last century. Despotism is not inconsistent with a constitution. If,
in any given country, it is settled law that the form of government
shall be a monarchy, an oligarchy, or a democracy, as the case may be,
and that the succession to the exercise of supreme executive power
shall be determined in a regular manner, that is enough to make up
the constitution of that country. The constitution of Russia estab-
lishes the supreme and arbitrary power of the Czar and determines
the order of succession to the throne. That of the German Empire
prescribes the rule that the King of Prussia shall be Emperor of Ger-
many, and regulates the representation of the component kingdoms
and states in the federal legislature. That of the United States es-
tablishes a republican form of government and apportions the powers
of sovereignty between the Union and the states. But since the
formation of the constitution of the United States, and the spread of
liberal ideas throughout the civilized world, attendant upon the far-
reaching influences of the French Revolution, an era of written consti-
tutions has prevailed. These charters of government adopted or
promulgated not only in North and South America but also in most
of the countries of Europe, as well as Hawaii and Japan, have been
largely concerned with guarantying the rights of the governed.

It a king has granted a constitution, its prime object has been to
admit the people to a share in the government and to secure their
liberties against the exercise of despotic authority. If the people of a

3 Black, Law Dict. “Constitution.”
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state have adopted a democratic constitution, none the less have they .
deemed it important to specify the rights and immunities which they
considered sacred and fundamental, and to make sure provision againsi
their invasion by the men in power. Consequently, when we now speak *
of “constitutional government” or a “constitutional monarchy,” it is"
this latter idea—the security of popular rights and liberties—which is
principally dwelt upon.

In American constitutional law, the word “constitution” is used~m'
a very specific sense. It does not include any theories, traditions, or
general understandings as to the government or any of its details,
which have not been specifically adopted as a part of the written fun-
damental law. It means the particular written instrument which em-
bodies the whole of the organic law of the state or nation, and which
is of supreme authority and force.*

Synonyms.

In a certain sense, constitutions may be said to be laws. That is,
they are rules of. civil conduct prescribed by the supreme power in
a state, and are as much within the definition of “laws,” in the widest
signification of that term, as are the acts of a legislature. Thus, the
constitution of the United States is declared to be the “supreme law
of the land,” no less than the acts of congress passed in pursuance
of it. So, also, the same instrument forbids the several states to
pass any law impairing the obligation of contracts, and declares that
no state shall make or enforce any law which shall abridge the
privileges or immunities of citizens of the United States; and it is
held that these clauses do not relate solely to the acts of a state legis-
lature, but that a state constitution or an amendment thereto is as
much a “law,” within their purview, as any statute. But in practice
a distinction is made between those organic or fundamental laws
which are called “constitutions” and such ordinary laws as are de-
nominated ‘‘statutes.” Both answer to the description of laws, but
constitutions are seldom called “laws,” and never called “statutes.”

8 “A constitution is, according to the American idea, the organization of the
government, distribut!ng its powers among bodies of magistracy, and declar-
ing their rights, and the liberties reserved and retained by the people.”
French v. State, 52 Miss. 739. “The Constitution of an American state is the
supreme, organized, and written will of the people acting in conventlon, and
assigning to the different departments of the government their respective
powers.” Taylor v. Governor, 1 Ark. 21, See “Constitutional Law,” Decc. D(o
(Key No.) § 26; Cent, Dig. § 30,
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A constitution differs from a statute or act of a legislature in three
important particulars:

(1) It is enacted by the whole people who are to be governed by it,
instead of being enacted by their representatives sitting in a congress
or legislature.

(2) A constitution can be abrogated, repealed, or modified only by
the power which created it, namely, the people; whereas a statute
may be repealed or changed by the legislature.

(8) The provisions of a constitution refer to the fundamental prin-
ciples of government, or the establishment and guaranty of liberties,
instead of being designed merely to regulate the conduct of individuals
among themselves. But the tendency towards amplification, in mod-
ern constitutions, derogates from the precision of this last distinction.

MEANING OF “CONSTITUTIONAL” AND “UNCONSTITUTIONAL.”

4. “Constitutional” means conforming to the eonstitution. A statuto
or ordinamnce which is inconsistent with the constitutiom, or
in conflict with any of its provisions, is said to be “unconsti-
tutional”

The term “constitutional” means consistent with the constitution;
authorized by the constitution; not conflicting with any provision of
the constitution or fundamental law of the state. It also means de-
pendent upon a constitution, or secured or regulated by a constitution ;
as a “constitutional monarchy,” ‘“constitutional rights.” Hence, in
American parlance, a constitutional law is one which is consonant to
and agrees with the constitution; one which is not in violation of
any provision of the constitution of the United States or of the par-
ticular state. An unconstitutional law is one which is in violation of the
constitution of the country or of the state. In those states where
the same body which exercises the ordinary lawmaking power is also
invested with the whole sovereignty of the nation, as is the case in
Great Britain, an unconstitutional enactment is not necessarily void.
There are many rules, precedents, and statutes, deemed a part of the
British constitution, which are justly esteemed as valuable safeguards
of liberty. But there is no one of them which parliament might not
lawfully repeal. The Habeas Corpus Act, for example, might at any
day be abrogated by act of parliament. Such a measure would be
regarded as unconstitutional, because it would be in derogation of cer-
tain principles which are universally deemed a part of the constitution
as it ndw stands. But it would not lack the sanction of legality. It
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would occupy precisely the position of an amendment to a written con-
stitution, and would be no less the law of the land than had been the
law which it destroyed. But in a country governed by a written con-
stitution, which is of supreme authority over the lawmaking power,;
and to which all ordinary legislation must bend, an unconstitutional
law is void and of no effect, and in fact is no law at all. Yet, so long
as it stands on the statute book unrepealed, it will have the presumptive
force of law, unless the proper courts have pronounced its invalidity.
Until that time, any person may disregard it at his own peril, but offi-
cers are bound to give it force and effect. After it has been duly ad-
judged unconstitutional, the presumption is that no further attempt
will be made to enforce it. But the protection of the individual rests

on the probability that the courts will abide by their first decision in .

regard to the law.

WRITTEN AND UNWRITTEN CONSTITUTIONS.

8. Constitutions are classified as written and unwritten. Al the
American constitutions, national and state, belong to the class
of written comstitutions.

Among the various constitutional governments of the world, it is
customary to make a distinction between those which possess a “writ-
ten” constitution and those which are governed by an “unwritten” con-
stitution. The distinction, however, is not very exact. It is difficult to
conceive of a constitution which should be wholly unwritten. Practical-
ly, this term means no more than that a portion of what is considered
to belong to the constitution of the country has never been cast in the
form of a statute or charter, but rests in precedent or tradition. The
so-called unwritten constitution of Great Britain consists, in large
measure, of acts of parliament, royal grants and charters, declarations
of rights, and decisions of the courts. It also comprises certain max-
ims, principles, or theories of government which, though not enact-
ed with the force of law, have always been acquiesced in by the
people and acted upon by the rulers, and thus, possessing historic

continuity, may be said to enter into the fundamental conception of |

the nature and system of the government. The differences between

written and unwritten constitutions, as these terms are generally .
employed, are chiefly as follows: First. A written constitution sums

up in one instrument the whole of what is considered to belong to
the constitution of the state; whereas, in the case of an unwritten
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/ constitution, its various parts are to be sought in diverse connec-
.tions, and are partly statutory and partly customary. Second. A
-written constitution is either granted by the ruler or ordained by the
people at one and the same time; while an unwritten constitution is
.gradually developed, and is contributed to not only by the executive
-and legislative branches of government, but also by the courts, and by
-the recognition, by rulers and people, of usages and theories gradually
.acquiring the force of law. Third. A written constitution is a crea-
tion or product, while an unwritten constitution is a growth. The one
may be influenced, in its essentials, by history, but is newly made and
set forth. The other is not only defined by history, but, in a measure,
is history. Fourth. A written constitution, in its letter, if not in its
spirit, is incapable of further growth or expansion. It is fixed and
final. An unwritten constitution, on the other hand, will expand and
develop, of itself, to meet new exigencies or changipg conditions of
public opinion or political theory. Fifth. A written constitution, at
least in a free country, is a supreme and paramount law, which all
must obey, and to which all statutes, all institutions, and all govern-
mental activities must bend, and which cannot be abrogated except
by the people who created it. An unwritten constitution may be alter-
ed or abolished, at any time or in any of its details, by the lawmaking
power.

Contents of Written Constitutions.

As .to the contents of a written constitution, the lines of definition
are not very clear. It is by no means easy to say, as a matter of ab-
_stract theory, what such an instrument must contain in order to be
a complete constitution, or what kinds of provisions are essential to
it, and what foreign or superfluous. So far as regards a constitution
for one of the United States, if it established a representative govern-
ment, republican in form, provided for the three necessary depart-
ments of government, fixed rules for the election and organization
of the legislative department and the executive offices, defined and
guarantied political rights, and secured the liberty of the individual
in those particulars which are generally esteemed fundamental, it
would probably be sufficient. On the other hand, there is practically
no limit to the subjects or provisions which may be incorporated in
the constitution. It might, for example, be made to include a code
of civil or criminal procedure. The question in every case is how
much the framers of the particular constitution are willing to leave
to the legislative discretion, and what matters they desire to put
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beyond the reach of the legislature, in respect to their change or aboli-
tion. Whatever is enacted in the form of law by a legislature may
be repealed by the same or a succeeding legislature. But what is in-
corporated in a constitution can be repealed only by the people. And
the people, sitting in a constitutional convention, may put into their
constitution any law, whether or not it has relation to the organization
of the state, the.limitation of governmental powers, or the freedom
of the citizen, which they deem so important as to make it desirable
that it should not be easily or hastily repealed. Of late years there is
a very noticeable tendency towards longer and more elaborate consti-
tutions, and towards the incorporation into them of many matters
which properly have no relation to the idea of a fundamental organic
act, but are intended as limitations upon legislative power. This dis-
position probably arises from a growing distrust.of the wisdom and
public spirit of the state legislatures, and also from a desire of the
people to make their constitutions the means of bringing about re-
forms which a majority of them consider desirable, and are unwilling
to trust to the slower and less certain action of the legislature,

CONSTITUTIONS NOT THE SOURCE OF RIGHTS.

6. The constitutions of the American states are grants of power to
thosec charged with the government, but not grants of freedom
to the people. They define and guaranty private rights, but
do not create them. TS e e T

N —————

The state constitutions in this country grant and limit the powers
of the several departments of government, but, generally speaking,
they are not to be considered as the origin of liberty or rights. In a
later chapter, when we come to consider the nature of liberty and of
patural, civil, and political rights, it will be shown that some personal
rights are taken up into the sphere of law and obtain effective recog-
nition only by the constitution, and that certain political rights are
directly created by that instrument. But with more particular refer-
ence to the rights called “natural,” it must now be remarked that they
exist before constitutions and independently of them. Constitutions
enumerate such rights and provide against their deprivation or in-
fringement, but do not create them. It is supposed that all power, all
rights, and all authority are vested in the people before they form or
adopt a constitution. By such an instrument, they create a govern-
ment, and define and limit the powers which its agencies are to exer-
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cise, and they also specify the rights which the constitution is to se-
cure and-the government respect. But they do not thereby invest the
citizens of the commonwealth with any natural rights which they did
not before possess. This is shown by the provision found in the con-
stitutions of many of the states that the enumeration, in the bill of
rights, of particular rights or privileges shall not be construed to im-
pair or derogate from others retained by the people,

Sources of American Constitutional Law.

The system of government established by the constitution of the
United States has no exact historical precedent. It was, in a sense,
a creation and an experiment. But the framers of the constitution,
though without a model for the whole structure, were guided, in respect
to many details, by the experience and wisdom of other countries. Toa
very considerable degree, their action was determined by theories and
ideas inherited from the mother country; and our constitution owes
many of its provisions to that of Great Britain, as the latter then
stood. ‘Thus, the idea of a representative government, instead of a
direct democracy, the principle of majority rule, the necessity of
separating the three departments of government, the bicameral system
in legislation, the doctrine of local self-government, and the balancing
of centrifugal and centripetal forces—all these principles, and more,
were incorporated into our constitution as a matter of course and be-
cause they were essential parts of the Anglo-American idea of govern-
ment. Some further ideas were borrowed by the framers of the consti-
tution from the constitutions then existing in several of the states, and
some, it is probable, from ancient history. Many provisions of the con-
stitution, as is well known, were no more than compromises, necessary
to be made in order to secure a sufficient adherence to make its ratifica-
tion by the states probable. ‘(\lmost without exception,* the great guar-|

¢« The prohibition against “laws impairing the obligation of contracts” does
not appear to have been derived from any known source. Its origin is cer-
tainly not to be found in the common law or any British statute. It was de-
vised by the framers of the constitution as a means of securing the inviola-
bility of private contracts against legislative interference, and was considered
necessary in view of certain clrcumstances in the financial and political his-
tory of the times. Black, Const. Prohib. §§ 2, 8. As to religious freedom and
the liberty of the press, these important rights cannot be said to have attained
in England, at the time of the formation of our constitution, such a degree of
security as they have since won. But the need of making secure provision
for them was undoubtedly suggested to the founders of our government by
the struggles which were even then going on in the mother country; and they
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anties which secure the natural, civil, and political rights of the citizen\
and protect him against tyranny or oppression, were derived from the : \
great charters and legislative enactments of Great Britain® which had |
become a fixed part of her constitution, or from the common law, t
which the Americans claimed as their natural heritage and shield.®
Among these rights we may mention that of “due process of law,” of
trial by jury, of the benefit of the writ of habeas corpus, of security
against unreasonable searches and seizures, and many of the rights
secured to persons on trial for criminal offenses. The several states,
in framing their constitutions, have been guided and influenced by the
same theories and doctrines, and by the prevalence of the same polit-
ical ideas among the people, and also in later times, and to a very con-
siderabie degree, by the constitution of the United States.

BILLS OF RIGHTS.

7. A bill of rights is a formal declaration, in a constitution, of the

Mnﬁrﬂ, oivil, and political rights of the people
w! be secured and protected by the govornment.

A bill of rights is in the nature of a classified list of the rights and
privileges of individuals, whethgr personal, civil, or political, which
the constitution is designed to protect against governmental oppres-

established, at once and for the whole United States, such a fullness of free-
dom, in these particulars, as the English people have as yet scarcely worked
out for themselves.

s See Sadlier v. New York, 40 Misc. Rep. 78, 81 N. Y. Supp. 808, stating that
the restraints of Magna Charta in favor of individual rights were upon the
Crown only; they never were and are not upon Parliament. See “Nuisance,”
Dec. Dig. (Key No.) § 6; Cent. Dig. §§ 35-37.

¢ “The universal principle (and the practice has conformed to it) has been
that the common law 18 our birthright and inheritance, and that our ances-
tors brought hither with them upon thelr emigration all of it which was ap-
plicable to their situation. The whole structure of our present jurisprudence
stands upon the original foundations of the common law.” 1 Story, Const.
§ 157. In the Declaration of Rights put forth by the Continental Congress in
1774 was the following clause: “The respective colonfes are entitled to the
common law of England, and more especially to the great and inestimable
privilege of being tried by their peers of the vicinage according to the course
of that law.” The English common law, in 8o far as it is applicable in this
country, and where it has not been abrogated or changed by constitutional or
statutory enactments, is in force in the several American states. Black, In-
terp. Laws, 231; Marburg v. Cole, 49 Md. 402, 33 Am. Rep. 266; Hollman v.
Bennett, 44 Miss. 822; Van Ness v. Pacard, 2 Pet. 187, 7 L. Ed. 874. See
“Common Law,” Dec. Dig. (Key No.) § 11; Cent. Dig. § 9.
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sion, containing also the formal assurance or-guaranty of these
rights. It is a charter of liberties for the individual, and a limita-
tion upon the power of the state.” Such declarations are found in
all the state constitutions. And the lack of a bill of rights was one
of the objections to the federal constitution most strongly urged when
it was before the people for their ratification. Very soon after the
adoption of the constitution, this defect was remedied by the adoption
f a series of amendments, of which the first eight may be said to con-
titute the federal bill of rights. These guaranties, however, as will
more fully appear in another connection, were intended to operate
only as a limitation upon the federal power, and not to impose any
restrictions on the action of the several states. The idea, as well as
the name, of a bill of rights, was undoubtedly suggested by certain
great charters of liberty well known in English constitutional history,
and particularly the “Bill of Rights” passed in the first year of the
reign of William and Mary, A. D. 1689.

RIGHT OF REVOLUTION.

8. The right of revolution is the inherent right of a people to cast
out their rulers, change their polity, or effect radical reforms
in their system of govermment or institutions, by force or a
general uprising, when the legal and oconstitutional methods
of making such changes have proved inadequate, or are so ob-
struoted as to be unavailable.

This right is a fundamental, natural right of the whole people, not
existing in virtue of the constitution, but in spite of it. It belongs to
the people as a necessary inference from the freedom and independ-
ence of the nation. But revolution is entirely outside the pale of law.
“Inter arma silent leges.” Circumstances alone can justify a resort to
the extreme measure of a revolution. In general, this right may be
said to exist when tyranny or a corrupt and vicious government is in-
trenched in power, so that it cannot be dislodged by legal means; or
when the system of government has become intolerable for other caus-
es, and the evils to be expected from a revolutionary rising are not so
great as those which must be endured under the existing order of
things; when the attempt is reasonably certain to succeed; and when
the new order proposed to be introduced will be more satisfactory

7 See Robertson v. Baldwin, 165 U. 8. 275, 17 Sup. Ct. 326, 41 L. Ed. 715;
Ruffin v. Com., 21 Grat. (Va.) 780; Atchison St. Ry. Co. v. Missouri Pac. Ry.
Co., 81 Kan. 660, 8 Pac. 284, See “COonstitutional Law,” Dec. Dig. (Key No.)
§ 82; COent. Dig. § 149. :
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to the people in general than that which is to be displaced. “Revolu-
tion is either a forcible breach of the established constitution or a vio-
lation of its principles. Thus, as a rule, revolutions are not matters
of right, although they are mighty natural phenomena, which alter
public law. Where the powers which are passionately stirred in the
people are unchained, and produce a revolutionary eruption, the reg-
ular operation of constitutional law is disturbed. In the presence of
revolution, law is impotent. It is, indeed, a great task of practical
politics to bring back revolutionary movements as soon as possible in-
to the regular channels of constitutional reform. There can be no
right of revolution, unless exceptionally; it can only be justified by
that necessity which compels a nation to save its existence or to secure
its growth where the ways of reform are closed. The constitution is
only the external organization of the people, and if, by means of it,
the state itself is in danger of perishing, or if vital interests of the
public weal are threatened, necessity knows no law.” ®

POLITICAL AND PERSONAL RESPONSIBILITY.

9. Generally speaking, the responsibility for politioal action is politi-
cal only. That is, officers of the government, in either of its
branches, are not liable at the suit of private parties for the
consequcnces of acts done by them in the course of their gg_kne
functions and in matters involving the exercise of judgment
or dTscretion,

In order to the due administration of government, it is necessary
that the officers who are charged with the various duties of making,
interpreting, and administering the laws should enjoy a due measure
of immunity from being called to account for their public acts at the
instance of private parties. Misgovernment is to be remedied at’the
ballot box, not by suits at law. If the legislature attempts to violate
or defy the constitution, it will be held in check by the judicial depart-
ment. But for unwise or oppressive laws, not conflicting with the
constitution or private rights, there is no redress save by the election
of a new legislature. Courts cannot set aside a statute regularly pass-

8 Bluntschli, Theory of the State, 477. “All power is inherent in the people,
and all free governments are founded on that authority, and instituted for
their peace, safety, and happiness. For the advancement of these ends they
have at all times an unalterable and indefeasible right to alter, reform, or
abolish the government in such manner as they may think proper. These
principles in this country are well-recognized political truths, independent of
any written constitution or laws.” Ridley v. Sherbrook, 8 Cold. (Tenn.) 569.
8ece “United States,” Deo. Dig. (Key No.) § 1; Cent. Dig. § 1.
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ed, on the ground that it was procured by bribery, fraud, or corrup-
tion. And if individuals suffer detriment by reason of the laws en-
acted, they have no right of action against the members of the legis-
lative body. “It certainly cannot be argued,” says the court in Mis-
sissippi, “that the motives of the members of a legislative assembly,
in voting for a particular law, can be inquired into, and its supporters
be made personally liable, upon an allegation that they acted malicious-
ly towards the person aggrieved by the passage of the law.” ®* And so,
also, whenever the officers of a municipal corporation are vested with
legislative powers, they hold and exercise them for the public good,
and are clothed with all the immunities of government, and are exempt
from all liability for their mistaken use, although they may be held
responsible if shown to have acted corruptly.1?

The judiciary are invested with a like privilege. Judges of inferior
courts may be compelled, by appropriate process, to perform the du-
ties laid upon them. But no judge can be held liable, at the suit of a
private person, for any action taken or omitted by him, or decision
rendered, in the exercise of his office of judge and of his judicial dis-
cretion, even though he acted with malice or corruptly, provided he
kept within the bounds of his jurisdiction, which, in the case of su-
perior courts, will be presumed.’? For gross abuses of power or mal-
versation in office, on the part of the judiciary, the remedy is by im-
peachment.

A similar immunity protects the high officers of the executive de-
partment. They may be controlled in the performance of merely min-
isterial duties, involving the ascertained rights of individuals, by the
process of the courts. But actions do not lie against them for dam-
ages sustained by private persons in consequence of their political or
public acts.}®* “Where the heads of departthents are the political or

¢ Jones v. Loving, 55 Miss. 109, 30 Am. Rep. 508. See “Municipal Corpora-
tions,” Dec. Dig. (Key No.) § 170; Cent. Dig. § 394.

10 Borough of Freeport v. Marks, 59 Pa. 253; Jones v. Loving, 55 Miss.
109, 30 Am. Rep. 508; Amperse v. Winslow, 75 Mich. 234, 42 N. W, 823;
Walker v. Hallock, 32 Ind. 239. See “Municipal Corporations,” Dec. Dig. (Key
No.) § 170; Cent. Dig. §§ 380-395.

11 Fray v. Blackburn, 8 Best & 8. 576; Calder v. Halket, 3 Moore, P. C. 28;
Barnardiston v. Soame, 6 How. St. Tr. 1063; Hamond v. Howell, 2 Mod. 218;
Houlden v. Smith, 14 Q. B. 841; Scott v. Stansfleld, L. R. 3 Exch. 220; Kemp
v. Neville, 10 C. B. (N. 8.) 523; Bradley v. Fisher, 13 Wall. 835, 20 L. Ed.
646; Shoemaker v. Nesbit, 2 Rawle (Pa.) 201; Allec v. Reece (C, C.) 89 Fed.
841. BSee “Jwdges,” Dec. Dig. (Key No.) § 36; Cent. Dig. §§ 165, 167, 178, 179.

12 Mississippl v. Jobnson, 4 Wall. 475, 18 L. Ed. 437; Marbury v. Madison,
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confidentiai agents of the executive, merely to execute the will of the
President, or rather to act in cases in which the executive possesses a
constitutional or legal discretion, nothing can be more perfectly clear
than that their acts are'only politically examinable. But where a specific
duty is assigned by law, and individual rights depend upon the per-
formance of that duty, it seems equally clear that the individual who
considers himself injured has a right to resort to the laws of his coun-
try for a remedy.” ** To illustrate, the right of removal from office
is an executive power, for the exercise of which, generally, there can
be no responsibility save such as is political. Thus, when the incum-
bent of an office is dismissed, he cannot maintain an action for dam-
ages against the officer or officers who exercised the right to remove
him, unless he can show that malice and a desire to injure him were
the impelling motives of their action.?* On similar principles, public
agents, military or civil, of foreign governments (even revolutionary
governments) cannot be held responsible, in any court within the Unit-
ed States, for acts done within their own states, in the exercise of
the sovereignty thereof, or pursuant to the directions of their govern-
ments.’® In matters of contract the rule is that a public officer who
does not interpose his own credit is not liable on a contract executed
by him on behalf of the state, even in cases where he might have been
liable had he represented a private party; and where it is sought to
charge him with a personal responsibility, the facts and circumstances
must be such as to show clearly that both parties acted upon the as-
sumption that a personal liability was intended.!®* In the case of high

1 Cranch, 137, 2 L. Ed. 60; Macbeath v. Haldimand, 1 Term R. 172; Gidley
v. Lord Palmerston, 8 Brod. & B. 275; Grant v. Secretary of State, 2 C. P.
Div. 445; O'Reflly De Camara v. Brooke (D. C.) 142 Fed. 858; Roberts v.
United States, 13 App. D. C. 38; State v. Buchanan (Tenn. Ch. App.) 52 S.
W. 480, See “United States,” Dec. Dig. (Key No.) § 47; Cent. Dig. § 88; “Of-
floers,” Dec. Dig. (Key No.) 88 114-118; Cent. Dig. §8 187-196.

13 Marbury v. Madison, 1 Cranch, 137, 166, 2 L. Ed. 60. See “Mandamus,”
Dec. Dig. (Key No.) § 71; Cent. Dig. § 183.

14 Burton v. Fulton, 49 Pa. 151. See O’Reilly De Camara v. Brooke, 209
U. 8. 45, 28 Sup. Ct. 439, 52 L. Ed. 676, a8 to immunity of military governor
of Cuba under American occupation from liability in damages for abolishing
a hereditary office with its emoluments. See “Schools and School Districts,”
Dec. Dig. (Key No.) § 142; Oent. Dig. § 305.

18 Underhill v. Hernandez, 18 C. C. A. 51, 65 Fed. 577, 88 L. R. A. 405.
8ee “Ambassadors and Consuls,” Dec. Dig. (Key No.) § 8; Cent. Dig. §§ 6-11;
“Internationsl Law,” Dec. Dig. (Key No.) § 4; Cent. Dig. § 4. .

18 New York & O. 8. 8. Co. v. Harbison (C. C.) 16 Fed. 688; Parks v. Ross,
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executive officers, as in the case of the judges, great mlsbehawor is
ground for impeachment and removal from office.

" With regard to inferior officers, the rule is that they are not respon-
sible at the suit of private parties for acts done by them in obedience
to lawful commands, or in the bona fide and honest exercise of a dis-
cretion with which the law invests them, but they must not use their
official authority to inflict wanton or malicious injury upon others,
nor neglect the duties which the law requires them to perform for the
benefit of those who have a right to demand their services.!” Where
a ministerial officer, for example, acts in accordance with the direc-
tions of a writ, due and regular in form, and issuing from a court of
competent jurisdiction, and does not exceed its mandates, the law pro-
tects him against personal liability for the consequences of his acts,
although they work injury to private rights.'® But not so if he uses
his official position or the process of the courts to oppress or injure
persons from private motives or for private gain. A postmaster who
receives a letter with directions to send it by registered mail, and does
not register it, whereby the letter is lost, is liable in damages to the
sender.’® And so, in general, is any officer whose services the public
have a right to demand, and who unjustifiably neglects or refuses to per-
form the duties laid upon him by law. A federal officer who, in the per-
formance of what he conceives to be his official duties, transcends his
authority and invades private rights, is answerable to the federal gov-
ernment and to individuals injured by his acts; but when those acts
were done in good faith.and without malice, he is not liable to a crim-
inal prosecution in the courts of the state.?®

11 How. 862, 18 L. Ed. 7380; Hodgson v. Dexter, 1 Cranch, 345. 2 L. Ed. 130.
8ee “Officers,” Dec. Dig. (Key No.) § 114; Cent. Dig. § 191.

17 O’Rellly De Camara v. Brooke (D. C) 135 Fed. 384; Crawford v. Eld-
man (C. C.) 129 Fed. 992; Bright v. Murphy, 105 La. 795. 30 South. 145;
Salem Mills Co. v. Lord, 42 Or. 82, 70 Pac. 832; Blue Jacket Consol. Copper
Co. v. Scherr, 50 W. Va. 533, 40 S. E. 514; Lienemann v. Costa, 140 Ill. App.
167. BSee “Officers,” Dec. Dig. (Key N0.) §§ 114-118; Cent. Dig. §§ 187-196.

18 Sample v. Broadwell, 87 Ill. 617; Watson v. Watson, 9 Conn. 140, 23
Am. Dec. 324; Wilmarth v. Burt, 7 Metc. (Mass.) 257. BSee “Sheriffs and
Constables,” Dec. Dig. (Key No.) § 98; Cent. Dig. §§ 143-157; *Officers,” Dec.
Dig. (Key No.) § 114; Cent. Dig. § 189.

19 Fitzgerald v. Burrill, 106 Mass. 446. BSee “Post Office,” Dec. Diyg. (Key
No.) § 9; Cent. Dig. § 16.

20 In re Lewis (D. C.) 88 Fed. 159; In re Fair (C. C.) 100 Fed. 149; In re
Walite (D. C.) 81 Fed. 359; State v. Walte, 101 Iowa, 377, 70 N. W. 598, Sce
“United States,” Dec. Dig. (Key No.) §§ 46-52,; Cent. Dig. §§ 83-37.
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CHAPTER II.

THE UNITED STATES AND THE STATES.

10-11. Nature of the American Union.
12. Sovereignty and Rights of the States.
13. Sovereignty of the People.
14. Form of Government in the United States.
15. The Unjon Indestructible.
16. Nature of the Federal Constitution.
17. The Constitution as 2 Grant of Powers,
18. The Constitution as the Supreme Law.

NATURE OF THE AMERICAN UNION.

10. The United States of America is a nation, possessing the charac-
ter and attributes of sovereignty and independence.

11. Politically speaking, the United States is a union of separate

commonwealths, called “states.” Geographiecally it includess

(a) The states.

(b) The territories.

(¢) The Distriot of Columbia.

(d) Territorial possessions beyond the seas, under the dominion and
sovereignty of the United States, but not yet incorporated as
a part thereof,

Definition of “Nation.” '

A nation is a people, or aggregation of men, existing in the form
of an organized jural society, inhabiting a distinct portion of the earth,
speaking the same language, using the same customs, possessing his-
toric continuity, and distinguished from other like groups by their
racial origin and characteristics, and generally, but not necessarily,
living under the same government and sovereignty. Besides the ele-
ment of autonomy or self-government, that is, the independence of the
community as a whole from the interference of any foreign power in
its affairs or any subjection to such power, it is further necessary to
the constitution of a nation that it should be an organized jural society,
that is, both governing its members by regular laws, and defining and
protecting their rights, and respecting the rights and duties which at-
tach to it as a constituent member of the family of nations.

The word “nation” is to be distinguished from the related terms
“people,” “state,” and “government.” The people constitute the na-
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tion. But when we speak of the people, we use the term to designate
those who live within the territory of the nation and who belong to it
by such residence and by race and community of customs and charac-
teristics, without implying the idea of government. The word “nation”
adds to this conception the idea that the “people” are organized into
a jural society and occupy a position among the independent powers of
the earth. But the term “nation” is more nearly synonymous with “the
people” than is the word “state.” The last term denotes a single homo-
geneous political society, or body politic, organized and administered
under one government and one system of law. It is not so much used
to characterize the inhabitants of the country, as to convey the idea of
the government as a unit. A nation may be politically divided into
several states, as was formerly the case in Italy. And conversely, one
state may comprise several nations or parts of nations, as is the case in
the Austro-Hungarian Empire. But such conditions are anomalous.
Normally, the nation and the state are the same. The word “govern-
ment” is properly used to denote either the act of administering the
political affairs of a state, or the system of polity therein prevailing, or
the aggregate of persons who, for the time being, are intrusted with
the administration of the executive, legislative, and judicial business of
the state.

The United States a Nation.

From the foregoing it will easily be seen that the United States, con-
sidered as a unit, possesses all the characteristics and attributes, and is
entitled to the designation, of a nation. It is composed of one people,
united by language, customs, laws, and institutions, as well as by birth
on the soil or adoption into the family of native citizens. It has the
character of an organized jural society, governed, in all things con-
cerning the whole people, by one system of 1aw and one constitution.
It occupies a distinct portion of the earth’s surface. It acknowledges
no political superior. It has also an inherent and absolute power of
legislation; for a moment’s reflection will show that the present ap-
portionment of legislative power between the United States and the
states rests solely on the will of the people, who constitute the nation.

Definition of “Sovereignty.” '

The term “sovereignty” denotes the possession of sovereign power or
supreme political authority, including paramount control of the con-
stitution and frame of government and its administration. It is the
self-sufficient source of political power, from which all specific political
powers are derived. It describes the international independence of a

—
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state, combined with the right and power of regulating its internal af-
fairs without foreign dictation.® “In the intercourse of nations, cer-
tain states have a position of entire independence of others, and can
perform all those acts which it is possible for any state to perform in
this particular sphere. These same states have also entire power of
self-government, that is, of independence of all other states so far as
their own territory and citizens not living abroad are concerned. No
foreign power or law can have control except by convention. This
power of independent action in external and internal relations consti-
tutes complete sovereignty.” *

Two Aspects of Sovereignty.

It will be perceived that sovereignty has two sides or aspects, the
external and the internal. On the external side, it means that the state
spoken of is not subject to the control, dictation, or government of any
other power. It necessarily implies the right and power to receive
recognition as an independent power from other powers, and to make
treaties with them on equal terms, make war or peace with them, send
diplomatic agents to them, acquire territory by conquest or occupation,
and otherwise to manifest its freedom and autonomy. As the individ-
nal,’in a free country, is the equal of all his fellow citizens in civil and
political rights, though perhaps not in ability, influence, or power, so
the sovereign state is the equal of all other states in the family of na-
tions, in respect to its rights, though not in its prestige, territory, or
power.? All independent states are bound by the rules of international
law. But this law is established by their concurrent consent, and as it
operates upon all alike, it is no derogation from the sovereignty of
any. On the internal side, sovereignty implies the power of the state
to make and alter its system of government, and to regulate its private
affairs, as well as the rights and relations of its citizens, without any
dictation, interference, or control on the part of any person or body or
state outside the particular political community. Every statute is a
manifestation of sovereignty. But where the country is governed under
a written constitution, intended to endure against all change except by
solemn expression of the will of the people, the ultimate test of sover-
eignty must be found in the right and power to alter the constitution
of government at will. If this power is possessed by the people of the
patticular state, or by any determinate persons or body within the

1 Black, Law Dict. “Sovereignty.” 31 Wools. Pol. Science, p. 204.
$The Antelope, 10 Wheat. 68, 122, 6 L. Bd. 268. See “States,” Dec. Dig.
(Key No.) § 1; Cent. Dig. § 1.
BL.Coxnsr.L.(30.BED.)—2
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state, free from all interference by any exterior power and from the
binding force of the constitution or laws of any exterior. power, then
the state is entitled, in this respect, to be called a sovereign state, and
that power or body within the state which possesses this power to
change the constitution is the sovereign therein.

Sovereignty of the United States.

The United States possesses the character of a sovereign nation.
The constitution confides to the general government plenary control
over all foreign relations. The power to make treaties, send ambassa-
dors and consuls, declare war and make peace, to regulate foreign com-
merce, to establish a uniform rule of naturalization, to define and pun-
ish offenses against the law of nations, to maintain an army and a
navy, and generally to act as a nation in the intercourse of nations, is
confided to the national authority alone. Moreover, the United States,
as a political community, possesses absolute and uncontrolled power of
legislation as concerns its internal affairs.* That it could not be inter-
fered with in the exercise of this power by any foreign power or by any
one of the component states, is self-evident. Nor is it any objection to *
this proposition that the constitution, as it stands at present, has limit-
ed the sphere of operations of the national government. For the same
power which established the constitution, namely, the people of the
United States, could change it at will. It is no derogation from the
powers of sovereignty that the body in which resides the ultimate sov-
ereign power has chosen to restrict the legislative power which it
grants to its representatives. At present, certain matters are not in-
trusted to the regulation of congress, but are left to the action of the
several states. But there can be no question that all such matters, if
it should seem good to the people, might be withdrawn from the sphere
of state activity, and placed under the paramount control of the Union.
An inherent supreme power of legislation resides in the people who
possess the sovereignty of the United States.

The States.

In American constitutional law the word “state” is generally em-
ployed to denote one of the component commonwealths of the Ameri-
can Union. These states, as will presently appear, are not sovereign.

¢ The government of the United States within the scope of its powers op-
erates on every foot of territory within its jurisdiction, and it legislates for
the whole nation and is not embarrassed by state lines. Snead v. Central of
Georgia R. Co. (C. C.) 151 Fed. 608. BSee “United States,” Deoc. Dig. (Key No.)
§8 1, 22; COent. Dig. §§ 1, 14,
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Neither are they nations, in any proper sense of the term. They are
political communities, occupying separate territories, and possessing
powers of self-government in respect to almost all matters of local in-
terest and concern. Each, moreover, has its own constitution and
laws and its own government, and enjoys a limited and qualified in-
dependence.

The Territories.

The position of the territories, in our system of government, is some-
what analogous to that of colonial dependencies, though it finds no
exact parallel in past or contemporary history. The territories are not
states of the Union. They do not possess full powers even of local self-
government. They are subject to the exclusive jurisdiction and legis-
lation of congress, although they are practically intrusted with a con-
siderable measure of authority in respect to the government of their
purely local affairs. Their officers are appointed by the President, and
the acts of their legislative assemblies are liable to be overruled or an-
nulled by the federal legislature. It may be said that they are held in
tutelage by the general government; that their territorial condition is
transitory and that their system of government is temporary and pro-
visional only. For it is always understood that the people of a territory
are destined to create and maintain a state government as soon as, in
the judgment of congress, they shall be prepared therefor, and be ad-
mitted to the Union on an equality with the older states. “The terri-
tories are but political subdivisions of the outlying dominion of the
United States. Their relation to the general government is much the
same as that which counties bear to the respective states, and congress
may legislate for them as a state does for its municipal organizations.
‘The organic law of a territory takes the place of a constitution as the
fundamental law of the local government. It is obligatory on and
binds the territorial authorities; but congress is supreme, and for the
purposes of this department of its governmental authority, has all the
powers of the people of the United States, except such as have been ex-
pressly or by implication reserved in the prohibitions of the consti-
tution.” ®

The District of Columbia.
The position of the District of Columbia is even more peculiar than
that of the territories. In fact, it constitutes the most singular anomaly

s First Nat. Bank v, Yankton County, 101 U. 8. 129, 25 L. Bd. 1046. See
“Territories,” Dec. Dig. (Key No.) §8 7, 8, 11, 13, 17; Cent. Dig. §§ 4, 5, 8, 9, 18.
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in our political systems. The District is that portion of territory ceded
to the United States for a site for the national capital. It is subject to
the exclusive jurisdiction of congress. It is neither a state nor-a terri-
tory.* Its people have no direct participation in the government, even
in respect to the administration of municipal affairs. Its executive de-
partment consists of a board of -three commissioners wha_are appointed
by the President of the United States with the advice and consent of
the senate. Its judges are appointed in like manner. Its.local-legisla-
ture_ is_congress. Its permanent residents are citizens of the United
States, if they fulfill the conditions of citizenship laid down in the four-
teenth amendment, but they are not citizens of any state.

Insular Possessions.

In regard to'the status of the Philippine Islands, Porto Rico, Ha-
waii (before its organization as a territory) and the Panama Canal
Zone, the following principles appear to have been settled by the de-
cisions hitherto rendered: It is the undoubted right of the United
States, in the character of a sovereign nation, to acquire new territory
either by conquest, purchase, or cession. Upon the acquisition of such
temtory, it ceases to be a “iorelgn country” within the meaning of the
“Tariff laws, and it becomes a part of the United States for all purposes
-of international law and foreign relations. But it does not follow that
it becomes a part of the United States for domestic or governmental

, purposes. It is “territory appurtenant to the United States” and sub-
ject to its dominion and sovereignty, but does not become an integral
part of the Union until incorporated into it by act of congress. The
constitution does not follow the flag in the sense that, upon the mere
«cession or annexation of such new territory, all the constitutional
guaranties of civil and political rights become operative in it, nor in
such sense as to subject congress to all the restrictive provisions of the
constitution in legislating for it, nor so as to make its inhabitants citi-
zens of the United States. Thus, until Congress shall order a change,
the laws regulating personal and property rights, the domestic rela-
tions, and the procedure of the courts, remain as they were under the
former government of such territory, and criminal proceedings by

¢ Hooe v. Jamieson, 166 U. S. 895, 17 Sup. Ct. 596, 41 L. Ed. 1049; Metro-
politan R. Co. v. District of Columbia, 132 U. 8. 1, 10 Sup. Ct. 19, 38 L. Ed.
231. Under its present form of government, the District of Columbia is a
municipal corporation. McBride v. Ross, 13 App. D. C. 576; Metropolitan R.
Co. v. District of Columbia, 132 U. 8. 1, 10 Sup. Ct. 19, 33 L. Ed. 231. See
“District of Columbia,” Dec. Dig. (Key No.) §§ 2-6,; Cent. Dig. §§ 2-5.
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grand and petit juries are not substituted for the existing forms of
criminal procedure. And on the other hand, congress may enact tax
or tariff laws applicable to such territory without regard to the con-
stitutional provision that duties and excises “shall be uniform through-
out the United States.” It rests in the wisdom and discretion of con-
gress to organize such new possessions under the ordinary form of
territorial governments, and thus bring them into the Union, or to re-
tain them under such form of government as it shall see fit to provide;
and in the latter case it may delegate its legislative authority over
them to the executive department or to such persons as the President
may appoint or to such other agencies as it may choose.”

Restricted Meaning of the Term “State.”

When the word “state” is to be taken in its more restricted sense,
as designating one of the component states of the Union, there is often
some difficulty in determining its exact limits. ‘This ambiguity arises
chiefly in connection with the peculiar position of the territories and
the District of Columbia. It may be stated, as a general rule, that
the term “state” may include the territories and the District when
used geographically, but not when used politically. And while these
communities are not technically “states” of the Union, as the term is

* De Lima v. Bidwell, 182 U. 8. 1, 21 Sup. Ct. 743, 45 L.. Ed. 1041; Downes
v. Bidwell, 182 U. 8. 244, 21 Sup. Ct. 770, 45 L. Ed. 1088; Hawail v. Man-
kichi, 190 U. S. 197, 23 Sup. Ct. 787, 47 L. Bd. 1018; Dorr v. United States,
195 U. S. 138, 24 Sup. Ct. 808, 49 L. Bd. 128; Kepner v. United States, 195
U. 8. 100, 24 Sup. Ct. 797, 49 I. Ed. 114; Bosque v. United States, 209 U. 8
91, 28 Sup. Ct. 501, 52 L. Ed. 698; Rasmusrsen v. United States, 197 U. 8.
516, 25 Sup. Ct. 514, 49 L. Ed. 862; The Diamond Rings, 183 1. 8. 176, 22
Sup. Ct. 59, 46 L. Ed. 188; Wilson v. Shaw, 204 U). 8. 24, 27 Sup. Ct. 233. 51
L. Ed. 351; Carifio v. Insular Government of the Philippine Islands. 212 U.
8. 449, 29 Sup. Ct. 334, 563 L. Ed. 5%4; In re Chavez, 80 C. C. A. 451, 149 Fed.
73; Crossman v. United States (C. C.) 105 Fed. 608; Goetze v. United States
(C. C.) 103 Fed. 72; United States v. Heilnszen, 208 U. 8. 370, 27 Sup. Ct.
742, 51 L. Ed. 1098; Wilson v. Shaw, 20 App. D. C. 510; Basso v. United
States, 40 Ct. Cl. 202. Compare Ex parte Ortiz (C. C) 100 Fed. 955. See
Richmond v. People of Porto Rico, 51 Misc. Rep. 202, 99 N. Y. Supp. 743, hold-
ing that Porto Rico, by virtue of the act of congress providing a civil gov-
ernment for it, possesses sufficient of the qualities of sovereignty to exempt
it from liability to process or the jurisdiction of the courts of New York. For
act of congress establishing a government for the Philippines, see Act July
1, 1902, 32 Stat. 691. For act providing a civil government for Porto Rico,
see Act April 12, 1900, 31 Stat. 77, c. 191. See “Territories,” Deo. Dig. (Key
No.) §§ 4, 7-11, 18-28, 32; Ceni. Dig. §§ 2, 48, 14-20; “Customs Duties,” Deo.
Dig. (Key No.) § 13,
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used in the constitution, yet they may be held to come under that
designation, as used in treaties and acts of congress, if plainly within
their spirit and meaning.® '

SOVEREIGNTY AND RIGHTS OF THE STATES.

12. The several states have not the attribute of sovereignty, except in
a limited and qualified sense. They are local self-governing
communities, indepenvnt as respeots each other, indcpendent

_in a limited and qualified sense as respects the Union, but not

ranking as nations or sovereignm powers for the purposes of in-
ternational law.

State Sovereignty.

The several states composing the American Union never enjoyed
complete sovereignty as regards the external side, and do not now pos-
sess it. This is shown by the fact that they were always subject to
some common superior in respect to their relations with foreign powers.
First it was the king and parliament of England, then the revolutionary
congress, then the confederation, and now the United States. For as
all authority over foreign relations and affairs is confided to the nation- -
al government, it follows as a necessary consequence that all such au-
thority is denied to the separate states. None of them can deal direct-
ly with a foreign nation. “The only government of this country which
other nations recognize or treat with is the government of the Union,
and the only American flag known throughout the world is the flag of
the United States.” ® On the external side, therefore, we may entirely
distniss the notion of any state sovereignty. An apparent exception
may be found in the case of Rhode Island and North Carolina, which re-
mained out of the Union for a short time after the national government
was organized, and thus acquired complete independence, and also in

8 De Geofroy v. Riggs, 133 U. S. 238, 10 Sup. Ct. 293, 33 L. Ed. 642; Tal-
bot v. Board of Com'rs of Silver Bow County, 139 U. S. 438, 11 Sup. Ct. 594,
335 I.. Ed. 599; The Ullock (D. C.) 19 Fed. 207. In the internal revenue acts
of congress it is provided that the word “state” shall include the territories
and the District of Columbia whenever such construction I8 necessary to carry
out their provisions. Rev. St. U. S. § 3140 (U. S. Comp. St. 1901, p. 2040).
See “District of Columbdia,” Dec. Dig. (Key No.) § 2; Cent. Dig. § 2; “States,”
Dec. Dig. (Key No.) §§ 1, 4, 5; Cent. Dig. §§ 1, £; “Territories,” Dec. Dig. (Key
No.) §§ 1-18; Cent. Dig. §§ 1-15.

® Fong Yue Ting v. U. 8., 149 U. S. 698, 13 Sup. Ct. 1016, 37 L. Ed. 905; 1
Story, Const. § 210. See “States,” Dec. Dig. (Key No.) §§ 1-7; Cent. Dig. §§
1-3; “United States,” Dec. Dig. (Key No.) §§ 1-5; Cent. Dig. §§ 1-4.
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the case of Texas, which was a sovereign and independent republic at
the time of its admission. But the two former states never sought or
obtained recognition from any foreign government, nor exercised any
act of external sovereignty. And the latter state, on coming into the
Union, surrendered all such powers and rights as were incompatible
with its new rank and position as one of the states. None of these
states, therefore, now possesses any sovereignty except such as may
be enjoyed by all the states alike.

But the question of state sovereignty is not determined alone with ref-
erence to external relations. It also depends in a measure upon the
relation of the states to each other and to the Union, and on their in-
ternal powers of legislation. As respects each other, the several states
of the Union enjoy a qualified sovereignty. It is not an absolute sover-
eiguty; even here, because they cannot make treaties with each other
(unless with the consent of congress), and there are numerous particu-
lars in which the relation of the states is regulated by the federal con-
stitution. In all such matters as the effect of judicial proceedings, the
extradition of criminals, and the privileges of citizens, the several states
are not at liberty to deal with each other as independent communities.

Again, as regards the relation of the several states to the Union, it
may be said that each state enjoys a qualified and relative sovereignty.
The practical description of the manner of this apportionment of sover-
eign power which has been agreed on by statesmen and courts is that
each state retains plenary authqrity over those matters which have not
been confided to the general government by the constitution nor prohib-
ited to the states, and that the Union possesses plenary authority over
those subjects which the constitution intrusts to its regulation.

Finally, in respect to the regulation of their own system of govern-
ment and internal affairs, the states possess no more than a limited or
qualified sovereignty. The ultimate test of sovereignty, in this respect,
as we have already said, is the power to alter the constitution at will.
But this the states cannot do. For there are numerous provisions of the
federal constitution which impose limitations upon the power of the
states, as well in the making or changing of constitutions as in the
enactment of laws. For example, no state, in adopting or amending a
constitution, could establish anything but a republican form of govern-
ment, or abridge the privileges of citizens of the United States, or im-
pair the obligation of contracts.

State Rights.
The rights of the several states of the Union, possessed and to be
enjoyed by them as such, are political and governmental in their nature.

=
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They consist in such a degree of autonomy and such powers of free
action and of regulation of their own affairs as may not be inconsistent
with the nature of the relation of the Union to each of the states, nor
with the exercise of those powers which are confided, by the constitu-
tion, to the federal government.’® They embrace all those powers
which were possessed by the several states at the time of the adoption
of that constitution, with the exception of such as are therein delegated
to the central authority, or thereby prohibited to the states. But it is
evident that, within the limits of this definition, there is room for great
difference of opinion in details. And in fact, ever since the foundation
of the Union, two schools of statesmen have been found, divided in their
views on the nature and boundaries of state rights. According to one
school, the federal constitution is to be subjected to a strict construc-
tion in respect to the powers granted to the national government and a
liberal interpretation for the preservation of the autonomy of the states.
According to the other school, the rule of interpretation is to be revers-
ed. Those holding the one opinion contend that the government of the
Union should be held strictly to the exercise of the powers expressly
granted to it, and that its province and jurisdiction should not be en-
larged by implication. According to the other party, the true theory of
our government and institutions is in favor of such a construction of
the constitution as will give the federal government the largest measure
of power which is compatible with the continued and useful existence of
the states. By them the nation is regarded as the only sovereign pow-
er, and they contend that it should be accorded all such rights and
powers as may be convenient to enable it to discharge its functions as
such and to maintain its place among the nations of the earth. The ex-
treme advocates of the one view have maintained that it was within the
rightful power of a state to nullify (that is, refuse submission to, and
resist by any adequate force) any act of the general government which,
in the judgment of that state, was contrary to the constitution or be-
yond the boundaries of the legitimate power of the Union. These

10 Southern Gum Co. v. Laylin, 68 Ohio 8t. 578, 64 N. B, 564; People v.
Tool, 85 Colo. 225, 86 Pac. 224, 6 L. R. A. (N. 8.) 822, 117 Am. St. Rep. 198;
State v. Hanson, 16 N. D. 347, 113 N. W. 371; Hoxle v. New York, N. H. &
H. R. Co., 82 Conn. 352, 73 Atl. 754. Regarding the fourteenth amendment
to the federal constitution as a limitation upon state power and sovereignty,
see Georgia R. & Banking Co. v. Wright, 125 Ga. 589, 54 S. E. 52, and same
case, 207 U. 8. 127, 28 Sup. Ct. 47, 52 L. Ed. 134. See “States,” Dec. Dig.
(Key No.) 88 1, 4, 5; Cent. Dig. §§ 1, 2; “United States,” Dec. Dig. (Key No.)
§8 1, 6, Cent. Dig. 8§ 1, 4
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theorists also contended that a state possessed the power and the right
to withdraw from the Union and set up a new government, either alone
or with other states which might follow its example, whenever, in its
judgment, its own interests required such a dissolution of the tie which
bound it to the other states. On the other hand, statesmen of the other
party have gone so far as to regard the several states as mere ema-
nations from the Union, and as standing in the same relation to it which
is occupied by the municipal corporations of a state towards the state.
Between these two extremes lies the truth. Although the two theories
of construction, strict and liberal, still subsist, it is now quite generally
agreed that both the several states and the Union are supreme, each
within its own appropriate sphere ; that the rights of the individual state
and of the Union are equally necessary to be preserved and must be
accommodated to each other; that the authorities of the Union are to
judge of the extent of the powers granted to it; that the rightful au-
tonomy of each state is beyond the reach of federal interference; and
that the Union is perpetual and indissoluble.

Prerogatives of State.

The sovereignty of a state of the American Union, though qualified
and limited as above explained, invests it with certain prerogatives and
immunities which are highly important. It was a maxim of the English
law that “nullum tempus occurrit regi”; and on the same principle the
doctrine of laches does not apply to a state in proceedings for the asser-
tion of its rights.)* Nor can a state be estopped by any neglect, mis- "
conduct, or unauthorized act of its officers or agents.?* Neither is it
bound by the statute of limitations unless expressly so provided by
law.?* Nor can a state or the national government be held responsible
in any way for the tortious or wrongful acts of its public officers.**

11 Georgia v. Tennessee Copper Co., 206 U. 8. 230, 27 Sup. Ct. 618, 51 L.
Ed. 1088; United States v. Devereux, 80 Fed. 182, 82 C. C. A. 564; State
v. City of Columbia (Tenn. Ch. App.) 52 8. W. 511; State v. Sponaugle, 45
W. Va. 415, 82 8. E. 283, 43 L. R. A. 727. See “States,” Dec. Dig. (Key No.)
§ 201; Cent. Dig. § 193.

12 United States v. La Chappelle (C. C.) 81 Fed. 152; Carolina Nat. Bank
v. State, 60 S. C. 465, 38 8. E. 629, 85 Am. St. Rep. 865; State v. Chilton,
49 W. Va. 453, 89 S. E. 612; Long v. McDowell, 107 Ky. 14, 52 S. W. 812,
21 Ky. Law Rep. 605. See “Estoppel,” Dec. Dig. (Key No.) § 62; Ceni. Dig.
$$ 151-158.

13 Wasteney v. Schott, 58 Ohio St. 410, 51 N. E. 34; State v. Halter, 149
Ind. 292, 47 N. E. 665; Louisville & N. R. Co. v. Smith, 125 Ky. 336, 31 Ky.

1¢ Bee note 14 on following page.



26 . THE UNITED STATES AND THE STATES. (Ch.2

Same—Suits by and against State.

"The eleventh amendment to the federal constitution prohibits the
maintenance of an action against a state by any private person. This
operates only as a restriction on the judicial power of the United States.
But aside from this, it is settled that a state cannot be sued in one of
its own courts or in a court of another state, whether by one of its own
citizens or by an alien, without its own express consent;*® and if it
grants such consent, it may limit and restrict the right of suit by such
terms and conditions as it may see fit to impose;'® and the consent of
the state that it may be sued is not a contract, and can be withdrawn or
modified at any time in the discretion of the state, even after suit has
been commenced.!” Further, when a suit nominally against a state offi-
cer really affects the rights, interests, or property of the state, as dis-
tinguished from the rights of private parties, it is in effect a suit against
the state and cannot be maintained unless the state has consented to be

Law Rep. 1, 101 8. W. 317; Com. v. Haly, 1068 Ky. 716, 51 S. W. 430, 21 Ky.
Law Rep. 666. See¢ “Limitation of Actions,” Dec. Dig. (Key No.) § 11; Cent.
Dig. §§ 85-39.

1¢ Washington Loan & Trust Co. v. United States, 39 Ct. Cl. 152; Elmore
v. Flelds, 153 Ala. 345, 45 South. 66, 127 Am. St. Rep. 31; Claussen v. City
of Luverne, 103 Minn. 491, 115 N. W. 643, 153 L. R. A. (N. 8.) 698; Moody
v. State's Prison, 128 N. C. 12, 38 8. E. 131, 53 L. R. A. 855; Blllings v. State,
27 Wash. 288, 67 Pac. 583. See “States,” Dec. Dig. (Key No.) § 112; Cent.
Dig. § 111; “United States,” Dec. Dig. (Key No.) § 78; Cent. Dig. § 62.

18 Alabama Industrial School v. Addler, 144 Ala. 5535, 42 South. 116, 113
Am. St. Rep. 58; Davis v, State, 121 Cal. 210, 53 Pac. 555; Peeples v. Byrd,
98 Ga. 688, 25 8. K. 677; Hollister v. State, 9 Idaho, 8, 71 Pac. 541; People
v. Sanitary Dist. of Chicago, 210 Ill. 171, 71 N. E. 334; Asbell v. State, 60
Kan, 51, 55 Pac. 338; Wright v. State Board of Liquidation, 48 La. Ann.
1213, 22 South. 861; Carter v. State, 49 La. Ann. 1487, 22 South. 400; Mec-
Arthur Bros. Co. v. Com., 197 Mass. 137, 83 N. E. 334; Hodgdon v. City of
Haverhill, 193 Mass. 406, 79 N. E. 830; State v. Mortensen, 69 Neb. 376, 95
N. W. 831; Seitz v. Messerschmitt, 188 N. Y. 587, 81 N. E. 1175; Litchfield
v. Pond, 186 N. Y. 66, 78 N. E. 719; Nussbaum v. State, 119 App. Div. 753,
104 N. Y. Supp. 527; General Oil Co. v. Crain, 117 Tenn. 82, 95 S. W. 824,
121 Am. St. Rep. 967; Blue Jacket Consol. Copper Co. v. Scherr, 50 W. Va.
533, 40 8. E. 514; City of Terre Haute v. Farmers’ Loan & Trust Co., 99 Fed.
838, 40 C. C. A. 117. BSee “States,” Dec. Dig. (Key No.) § 191; Cent. Dig. §§
179-184.

1s Smith v. Reeves, 178 U, S. 436, 20 Sup. Ct. 919, 44 L. Ed. 1140; Flagg
v. Bradford, 181 Mass. 315, 63 N. E. 898. See ‘“States,” Dec. Dig. (Key No.)
§ 191; Cent. Dig. §§ 179-184.

17 State v. State Dispensary Commlssion. 79 8. C. 316, 60 S. B. 928. See
“States,” Dec. Dig. (Key No.) § 191; Cent. Dig. § 1883.



$19) S8OVEREIGNTY AND.RIGHTS OF THE STATES. 27

sued.*® Neither costs nor interest may be awarded against the state
in a suit to which it is a party in the absence of express statutory au-
thority.?®* But on the other hand the courts both of the state and of
the United States are open to a state as a plaintiff, both in its sover-
eign capacity and by virtue of its corporate rights.2® And when the
state enters a court as a litigant and invokes its judgment for any pur-
pose, it is as much bound by the judgment, favorable or adverse, as any
private suitor would be,*! though no judgment against the state could
be enforced by seizure and sale of its property,?* and it is generally
held that the institution of an action by the state as plaintiff does not
justify the interposition of a set-off or counterclaim, or the rendition of
judgment thereon, if an action against the state could not have been
brought on it.3?

Business and Contractual Relations of State.
When a state engages in business or makes contracts, it lays aside
its sovereign character pro tanto, and is generally bound by the same

18 Gunter v. Atlantic Coast Line R. Co., 200 U. 8. 273, 28 8. Ct. 252, 50
L. Ed. 477; German Alliance Ins. Co. v. Van Cleave, 191 Ill. 410, 61 N. B.
94; Wilson v. Louisiana Purchase Exposition Commission, 133 Iowa, 586, 110
N. W. 1043, 119 Am. St. Rep. 646; Illinois Life Ins. Co. v. Prewitt, 123 Ky.
36, 93 S. W. 633, 20 Ky. Law Rep. 447; Seitz v. Messerschmitt, 188 N. Y.
587, 81 N. E. 1175; Sanders v. Saxton, 182 N. Y. 477, 78 N. E. 529, 1 L. R.
A. (N. 8)) 727, 108 Am. St. Rep. 826; Salem Mills Co. v. Lord, 42 Or. 82, 60
Pac. 1033; North British & Mercantile Ins. Co. v. Craig, 106 Tenn. 621, 62
8. W. 155. See “States,” Dec. Dig. (Key No.) § 191; Cent. Dig. § 181.

19 Sandberg v. State, 113 Wis. §78, 89 N. W. 504; Com. v. Lyon, 24 Ky.
Law Rep. 1747, 72 S. W. 3823; State v. Buckman, 95 Minn. 272, 104 N. W.
280; State v. Williams, 101 Md. 529, 61 Atl. 207, 1 L. R. A. (N. S) 2534, 109
Am, St. Rep. 579; Haley v. Sheridan, 190 N. Y. 331, 83 N. E. 206; State v.
Buchanan (Tenn. Ch. App.) 62 S. W. 287; State v. Bradford Sav. Bank, 71
Vt. 234, 44 Atl. 349. See “States,” Dec. Dig. (Key No.) § 215; Cent. Dig. § 203.

20 Wisconsin v. Pelican Ins. Co., 127 U. S. 2685, 8 Sup. Ct. 1370, 32 L. Ed.
239; State v. Ohio Oil Co., 150 Ind. 21, 49 N. BE. 809, 47 L. R. A. 627; People
v. Tool, 35 Colo. 223, 88 Pac. 224, 6 L. R. A. (N. S.) 822, 117 Am. St. Rep.
198. See “States,” Dcc. Dig. (Key No.) § 190; Cent. Dig. § 178.

21 State v. Kenrcedy, 60 Neb. 300, 83 N. W, 87; State v. Cloudt (lex. Civ.
App.) 84 S. W. 415; State v. Heirs of Zanco, 18 Tex. Civ. App. 127, 44 8. W.

27. See “Statcs,” Dec. Dig. (Key No.) § 212; Ceni. Dig. § 201.

22 Carter v. State, 42 La. Ann. 927, 8 South. 836, 21 Am. St. Rep. 404. Sese
“States,” Dec. Dig. (Key No.) § 212; Cent. Dig. § 201.

28 People v. Roberts, 157 N. Y. 676, 51 N. E. 1093; Alabama Girls’ Indus-
trial School v. Reynolds, 143 Ala. 579, 42 South. 114. But compare State v.
Kilburn, 81 Conn. 9, 69 Atl. 1028; Commonwealth v. Barker, 126 Ky. 200, 81
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rules and principles of law which govern private individuals in similar
relations,?* though by force of statutes the states, as well as the United
States, generally have preference over other creditors in the distribution
of insolvent estates,®® and another exception is that the laws prohibit-
ing usury are not applicable to the state in respect to mortgage loans
of state money.?®* Thus, when either the United States or a state
enters into a contract of lease, either in the character of lessor or of
lessee, it is bound by the local law of landlord and tenant, as any pri-
vate person would be.?” A state is also bound by the acts of its au-
thorized officers and agents when they act within the scope of their
authority, though not when they exceed it.?*

State Boundaries.

The boundaries between the thirteen original states were supposed to
be established at the time of the formation of the Union, but as a mat-
ter of fact there then existed controversies between eleven states as
to their boundaries, which have since been determined by the supreme

Ky. Law Rep. 648, 103 S. W. 303. See “States,” Dec. Dig. (Key No.) § 199;
Cent. Dig. § 189.

24 Harley v. United States, 39 Ct. Cl. 105; Mountain Copper Co. v. United
States, 142 Fed. 623, 73 C. C. A. 621; Union Trust Co. v. State, 154 Cal. 716,
99 Pac. 183. Compare In re Western Implement Co. (D. C.) 168 Fed. 576, hold-
ing that a state, in the manufacture of commodities in its penitentiary and
selling the same to the general public under an express statute authorizing
such sale, 18 engaged in the performance of a governmental function and not
merely in a private commercial enterprise. As to constitutional provisions for-
bidding the state to engage in works of internal improvement, see Village of
Bloomer v. Town of Bloomer, 128 Wis. 207, 107 N. W. 974. See “States,” Dec.
Dig. (Key No.) §§ 85-111; Cent. Dig. §§ 86-110.

26 United States v. Heaton, 128 Fed. 414, 63 C. C. A. 156; State v. Williams,
101 Md. 529, 61 Atl. 207, 1 L. R. A. (N. S.) 254, 109 Am. St. Rep. 579. See Rev.
St. T. 8. §8 3466-3468 (U. S. Comp. St. 1901, p. 2314). And see United States
Fidelity & Guaranty Co. v. Ralney (Tenn.)) 113 8. W. 397. See “States,” Dec.
Dig. (Key No.) § 110; Cent. Dig. § 108; “United States,” Dec. Dig. (Key No.)
§ 76, Cent. Dig. § 59.

36 State v, Fitzpatrick, 5 Idaho, 499, 51 Pac. 112. See “States,” Dec. Dig.
(Keéy No.) § 124.

27 Clifford v. United States, 34 Ct. Cl. 228; Boston Molasses Co. v. Com.,
193 Mass. 387, 79 N. E. 827; Hall v. State, 79 Miss. 388, 29 South. 994. Sce
“States,” Dec. Dig. (Kcy No.) § 87.

28 Luse v. Rankin, 57 Neb. 632, 78 N. W, 258; Camp & West v. McLin, 44
Fla. 510, 32 South. 927; Spencer v. State, 110 App. Div. 585, 97 N. Y. Supp.
154. Only the legislature, and not the state treasurer, has power to.accept a
bequest to the state in trust. State v. Blake, 69 Conn. 64, 36 Atl. 1019, See
“States,” Deo. Dig. (Key No.) §§ 85, 102, 112; Cent. Dig. §§ 99, 100, 111,
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court of the United States, which has original jurisdiction in such cas-
es.? The boundaries of a new state are described in the act of con-
gress for its admission into the Union. But adjacent states may also
fix and settle their boundaries by compact or agreement, ratified by the
legislatures of both, provided congress assents to such agreement or
approves and ratifies it.2° A state boundary line formed by a navi-
gable river changes with a gradual change of the bank by accretion or
reliction, but is not affected by an avulsion.?* A state may also lose its
sovereignty and jurisdiction over a portion of its territory by prescrip-
tion and long continued acquiescence in the assertion of a particular
boundary line.®?

National and State Flags and Emblems.

Several states have enacted laws prohibiting the use or display of the
flag of the United States or the flag or seal of the state for commer-
cial or advertising purposes, and in some cases making it a misdemean-
or to deface or mutilate the national or state flag or to cast contempt
upon it by words or acts. These laws have been assailed on many dif-
ferent constitutional grounds, but their validity has generally been sus-
tained.®® And it is held that the power to prohibit the use of the nation-

29 See Rhode Island v. Massachusetts, 12 Pet. 657, 8 L. Ed. 816; New Jer-
sey v. New York, 5 Pet. 284, 8 L. Bd. 127; Missouri v. Iowa, 7 How. 660, 12
L. Ed. 881; Florida v. Georgia, 17 How. 478, 15 L. Ed. 181; Alabama v. Geor-
gia, 23 How. 505, 16 L. Bd. 5566; Virginia v. West Virginia, 11 Wall. 89, 20 L.
Ed. 67; Missouri v. Kentucky, 11 Wall. 895, 20 L. Ed. 116; Indiana v. Ken-
tucky, 136 U. 8. 479, 10 Sup. Ct. 1051, 34 L. Ed. 329; Nebraska v. Iowa, 143
U. 8. 359, 12 Sup. Ct. 896, 36 L. Ed. 188. See “Statcs,” Dec. Dig. (Key No.) §
13; Cent. Dig. § 12; “Courts,” Dec. Dig. (Key No.) § 379; Cent. Dig. § 987.

80 Virginia v. Tennessee, 148 U. 8. 503, 138 Sup. Ct. 728, 37 L. Ed. 537; Poole
v. Fleeger, 11 Pet. 185, 9 L. Ed. 680; Missourt v. Iowa, 165 U. S. 118, 17 Sup.
Ct. 290, 41 L. Bd. 655; Central R. of New Jersey v. Jersey City, 70 N. J.
Law, 81, 56 Atl. 239; In re New Castle Circle Boundary Case, 6 Pa. Dist. R.
184; Washington v. Oregon, 211 U. 8. 127, 29 Sup. Ct. 47, 53 L. Ed. 118. Sce
“States,” Dec. Dig. (Key No.) § 18; Cent. Dig. § 12.

31 De Loney v. State (Ark.) 115 S. W. 138; Fowler v. Wood, 73 Kan. 511,
85 Pac. 763, 6 L. R. A. (N. S.) 162, 117 Am. St. Rep. 534; Coulthard v. Mc-
Intosh (Iowa) 122 N. W. 233. See “States,” Dec. Dig. (Key No.) § 12; Cent.
Dig. § 8.

32 Louisiana v. Mississippi, 202 U. S. 1, 26 Sup. Ct. 408, 50 L. Ed. 913; Moore
& McFerrin v. McGuire (C. C.) 142 Fed. 787; Town of Searsburg v. Wood-
ford, 76 Vt. 370, 57 Atl. 961. Bee ‘‘States,” Dec. Dig. (Key No.) § 12.

8s Halter v. Nebraska, 205 U. S. 34, 27 Sup. Ct. 419, 51 L. Bd. 696; Com.
v. B. 1. Sherman Mfg. Co., 189 Mass. 76, 75 N. E. 71; Halter v. State, 74 Neb.
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al flag for improper purposes does not belong exclusively to congress,
but may be exercised by the several states.?*

SOVEREIGNTY OF THE PEOPLE,

13. In America, sovereignty resides in the people. But the people

here meant are the gualified electors, or a majority of them,

" 1 and they can exercise their sovereign power omly in the modes
l pointed out by their constitutions.

The word “people” may have various significations according to the
connection in which it is used. When we speak of the rights of the
people, or of the government of the people by law, or of the people as
a non-political aggregate, we mean all the inhabitants of the state or
nation, without distinction as to sex, age, or otherwise. But when
reference is made to the people as the repository of sovereignty, or as
the source of governmental power, or to popular government, we are
in fact speaking of that selected and limited class of citizens to whom
the constitution accords the elective franchise and the right of partici-
pation in the offices of government.®® The people, in this narrow sense,
are the “collegiate sovereign” of the state and the nation. But the
sovereign can exercise his sovereign powers only in the mode pointed
out by the organic law which he has himself ‘ordained. This will be
shown more fully in a subsequent chapter, in connection with the ques-
tion of the power of the people to revise and amend their constitutions.

757, 106 N. W. 208, 7 L. R. A. (N. 8.) 1079, 121 Am. St. Rep. 754. Contra,

. Ruhstrat v. People, 185 Ill. 133, 57 N. B. 41, 49 L. R. A. 181, 76 Am. St. Rep.

80. In New York, it is held that so much of the statute as prohibits the de-
facement or mutilation of the flag or the casting of contempt upon it, 1s valid
as a proper exercise of the state’s police power, but that to forbid its use for
advertising purposes is an unconstitutional restraint on the personal liberty
of the citizen. People v. Van De Carr, 178 N, Y. 425, 70 N. E. 965, 66 L. R.
A. 189, 102 Am. St. Rep. 516. See *“States,” Dec. Dig. (Key No.) §§ 4 23,
“Constitutional Law,” Dec. Dig. (Key No.) §§ 81, 208.

34 Halter v. State, 74 Neb. 757, 105 N. W. 298, 7 L. R, A. (N. 8.) 1079, 121
Am. St. Rep. 754. See “States,” Dec. Dig. (Key No.) § 4.

38 In re Incurring State Debts, 19 R. I, 610, 37 Atl. 14. And see Solon v.
State, 54 Tex. Cr. R. 261, 114 8. W. 849. See “Elections,” Dec. Dig. (Key No.)
§§ 1-19; Cent. Dig. §% 1-14.
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\

FORM OF GOVERNMENT IN THE UNITED STATES.

14. The government of the United States is a federal ;ovemnenf.
The United States is a republic, and so also is cach of the
states, the form of government being representative.

Federal Government.

The American Union is commonly described as a federal govern-
ment. And political writers and jurists usually speak of the federal
constitution, the federal courts and jurisdiction, federal powers, the
federal executive, etc. The use of this term is not made imperative
by anything in the constitution. The nature of the government is not
described therein. Nor can its employment settle anything as to the
nature or powers of the government. But the term expresses the com-
mon understanding as to the kind of government prevailing in our coun-
try. And it is a correct designation, technically, if taken in its true
sense. There is, in political science, a substantial difference between a
confederation and a federal government. The former term denotes a
league or permanent alliance between several states, each of which is
fully sovereign and independent, and each of which retains its full
dignity, organization, and sovereignty, though yielding to the central
authority a controlling power for a few limited purposes, such as ex-
ternal and diplomatic relations. In this case, the component states are
the units, with respect to the confederation, and the central govern-
ment acts upon them, not upon the individual citizen. In a federal
government, on the other hand, the allied states form a union, not in-
deed to such an extent as to destroy their separate organization or de-
prive them of quasi sovereignty with respect to the administration of
their local concerns, but so that the central power is erected into a true
state or nation, possessing sovereignty both external and internal, while
the administration of national affairs is directed, and its effects felt,
not by the separate states deliberating as units, but by the people of all,
in their collective capacity, as citizens of the nation. The distinction
is expressed, by the German writers, by the use of the two words
“Staatenbund” and “Bundesstaat,” the former denoting a league or con-
federation of states, and the latter a federal government, or a state
formed by means of a league or confederation. It is to the latter class
that the American Union belongs.®*

s8¢ 1 Wools. Pol. Science, pp. 166-170,
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A Representative Republic.

The United States is a federal republic. So also each of the states
is a republic, and the constitution guaranties to each the continuance
of republican government. The exact meaning of this phrase will be
more fully considered in another place. At present it is sufficient to
say that a republic, as distinguished from a despotism, a monarchy, an
aristocracy, or an oligarchy, is a government wherein the political pow-
er is confided to and exercised by the people. It is a government “of
the people, by the people, and for the people.” It implies a practically
unrestricted suffrage, and the frequent interposition of the people, by
means of the suffrage, in the conduct of public affairs. The system of
government in the United States and in the several states is distin-
guished from a pure democracy in this respect, that the will of the
people is made manifest through representatives chosen by them to ad-
minister their affairs and make their laws, and who are intrusted with
defined and limited powers in that regard, whereas the idea of a de-
mocracy, non-representative in character, implies that the laws are
made by the entire people acting in a mass-meeting or at least by uni-
versal and direct vote,

THE UNION INDESTRUCTIBLE.

15. The United States is an indissoluble unionm of indestructible
states. No state has the right to secede from it. The Uniom
could be terminated oaly hy tkre-mgreement of the peopld or by
revolution.

There is, in this Union, no such thing as a right of secession, no
right in any state to leave the Union and set up an independent govern-
ment. The Union is permanent, and cannot be dissolved or disintegrat-
ed by the action of any state or states. This was settled forever by the
political events of the last half century, by the concurrence of the
people, and by the courts, the final interpreters of the constitution. In
the important case of Texas v. White 7 we read as follows: “By the
articles of confederation, the Union was declared to be perpetual. And
when these articles were found to be inadequate to the exigencies of the
country, the constitution was ordained ‘to form a more perfect Union.’

37 7 Wall. 700, 19 L. Ed. 227. And see White v. Cannon, 6 Wall. 4483, 18 L.
Ed. 923. See “States,” Dec. Dig. (Key No.) § 17; Cent. Dig. §§ 17-21; “Unit-
ed States,” Deo. Dig. (Key No.) § 1; Cent. Dig. § 1.




§ 16) NATURE OF THE FEDERAL OONSTITUTION. 33

It is difficult to convey the idea of indissoluble unity more clearly than
by these words. What can be indissoluble if a perpetual union made
more perfect is not?” Thus, when a state has once become a member
of the Union, “there is no place for reconsideration or revocation, ex-
cept through revolution, or through consent of the states.” “But the
perpetuity and indissolubility of the Union by no means implies a
loss of distinct and individual existeme, or of the right of self-govern-
ment, by the states. Without the states in union there could be no such
political body as the United States. Not only, therefore, can there be no
loss of separate and independent autonomy to the states, through their
union under the constitution, but it may not unreasonably be said that
the preservation of the states and the maintenance of their governments
are as much within the design and care of the constitution as the preser-
vation of the Union and the maintenance of the national government.
The constitution, in all its provisions, looks to an indestructible Union
composed of indestructible states. When, therefore, Texas became one
of the United States, she entered into an indissoluble relation. All the
obligations of perpetual union and all the guaranties of republican gov-
ernment in the Union attached at once to the state. The act which
consummated her admission into the Union was something more than
a compact; it was the incorporation of a new member into the political
body. And it was final. The union between Texas and the other
states was as complete, as perpetual, and as indissoluble as the union be-
tween the original states. Considered, therefore, as transactions under
the constitution, the ordinance of secession, adopted by the convention
and ratified by a majority of the citizens of Texas, and all the acts of
her legislature intended to give effect to that ordinance, were absolute-
ly n .,l

NATURE OF THE FEDERAL CONSTITUTION.

16. The constitution of the United States is not-.a-ecompweiy-ieague, |

or treaty botweea the soveral states of the Union, but an or-

ganic, fundamental law, ordaincd and adopted by the people . -

of the United States, establishing a national fedoral goverm-
ment.

Not a Compact or League.

The system of government existing under the articles of confedera-
tion was not a federal government, but a confederacy, in the sense
of these terms as already explained. The articles constituted a league
or treaty between the several states. They purported to have been

Br.Consr.L.(30.E0.)—8
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adopted by delegates from the individual states, and to establish a
“firm league of friendship” between those states. They were supersed-
ed by the constitution of the United States. This new government
created a federal republic. It was not established by the states. It is
not a league, treaty, convention, or compact between those states. It
does not depend, either for its existence or its continuance, upon the
consent of the states. The organic act, the constitution, was framed
by delegates representing the several states in convention. But it was
submitted to the consideration and acceptance of the people. The
states did not act upon it. It was ratified and adopted by the people of
the United States, who, acting for purposes of convenience within their
respective states, appointed delegates for the sole purpose of deciding
upon its adoption. Upon the ratification of the constitution, not mere-
ly the states, but also the people, became parties to the fundamental act.
This is also shown by the language of the preamble, which declares
that “We, the People of the United States, in order to form a more
perfect Union, * * * do ordain and establish this constitution for
the United States of America.” This doctrine is sanctioned by the de-
cisions of the supreme court, the final interpreter of the constitution,
from the very beginning of the government, by the course of the exec-
utive and legislative departments of the government in acting upon it
and practically accepting it, and by the general consensus of opinion
among the people, as shown’by the events of our national history.?®

An Organic Fundamental Law.

The United States being a sovereign and independent nation, the
constitution is its organic and fundamental law. By this is meant that
the constitution is the supreme act of legislation, ordained by the people
themselves, by which the sovereignty, nationality, and organic unity
of the nation is declared, the foundations of its government laid and
established, and the organs for the execution of its sovereign will creat-
ed. It is moreover a basic or fundamental law, which is supreme and
unvarying, and to which all other laws, ordinances, and constitutions,
by whomsoever adopted, must be referred as the criterion to determine
their validity.

38 1 Story Const. §§ 306-372; Chisholm v. Georgia, 2 Dall. 419, 1 L. Ed. 440;
Martin v. Hunter, 1 Wheat. 804, 4 L. Ed. 97; Cohen v. Virginia, 6 Wheat.
264, 5 L. Ed. 257; McCulloch v. Maryland, 4 Wheat. 316, 4 L. Ed. 579; Gib-
bons v. Ogden, 9 Wheat. 1, 6 L. Ed. 23; Rhode Island v. Massachusetts, 12
Pet. 657, 9 L. Ed. 1233; Lane County v. Oregon, 7 Wall. 71, 19 L. Ed. 101;
Texas v. White, 7 Wall. 700, 19 L. Ed. 227; U. 8. v. Cruikshank, 82 U. 8.
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THE OONSTITUTION AS A GRANT OF POWERS.

17. The federal comstitution contains a grant ef powers to the gov-
ernment which it oreates, but is not exhaustive of the powers
which the people who maintaim it might coifer upom that
goverament.

The constitution contains a grant of certain enumerated powers to
the federal government or to one or other of its departments. All
other powers of government are reserved to the several states or to
the people. Historically the United States, under its present govern-
ment, is to be considered the successor of the confederation. And
therefore the grant of powers to the United States by the constitution
may be considered as an enlargement of, or addition to, the powers
wielded by the central government under the articles of confederation.
But it must not be forgotten that when the constitution was adopted
there came into existence a nation (as distinguished from a league of
states) which possessed absolute and unlimited inherent powers. The
constitution should hence be considered as defining the powers and
prerogatives which the sovereign people of the United States have
deemed fit to confide to their federal government. The limits or scope
of these powers might be either enlarged or restricted by further
amendments to the constitution. But in the meantime, a certain meas-
ure of power has been intrusted to the national government, and the re-
mainder is reserved, to be exercised by the several states, or to remain
in abeyance until the people shall see fit to delegate it to one or the
other government. But from this principle there follows an important
difference, in regard to the test of validity, between federal action and
state action. This will be more fully considered when we come to
speak of the nature and boundaries of legislative power. At present,
it is sufficient to remark that if the validity of federal action is ques-
tioned, the authority for it must be shown in the constitution. But if
the question is as to the validity of state action, it is not the justification
but the prohibition of it which must be pointed out.®® That is, state

542, 28 L. Ed. 588. See “Constitutional Law,” Dec. Dig. (Key No.) § 27; Cent.
Dig. § 31.

s» Brown v. Epps, 91 Va. 726, 21 8. B. 119, 27 L. R. A. 676, Eckerson v.
City of Des Moines, 187 Iowa, 452, 113 N. W. 177; Straw v. Harris (Or.) 103
Pac. 777. Bee “Oonstitutional Law,” Dec. Dig. (Key No.) §§ 26, 27, 48; Cent.
Dig. 8§ 30, 81, 46; “Btates,” Dec. Dig. (Key No.) § 4; Cent. Dig. § 8, “United
Btates,” Dec. Dig. (Key No.) § 1; Oent. Dig. § L.
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action is presumed to be well warranted until the objector has been able
to point out the specific provision of either the federal constitution or
the state constitution with which it is incompatible.

THE CONSTITUTION AS THE SUPREME LAW.

18. The constitution of the United States is the supreme law of the
land, and is equally binding upon the federal government and
the states and all their officers and people. Any and all enact-
ments which may bo found to be im comnflict with the cousti-
tution are null and void.

The constitution itself declares that it shall be the supreme law of
the land. This supremacy of the constitution means, first, that it must
endure and be respected as the paramount law, at all times and under
all circumstances, and in every one of its provisions, until it is amended
in the mode which itself points out or is destroyed by revolution. Sec-
ondly, it means that all persons are bound to respect the constitution as
the supreme law. It is not merely a limitation upon legislative power,
but is equally binding upon all the departments and officers of govern-
ment, both state and national. Thirdly, it means that no act of legisla-
tion which is contrary to its provisions is to be regarded or respected
as law. A treaty which is in violation of the constitution would be
null and void. So also would any act of congress which should be in
excess of the legislative power granted to that body by the constitu-
tion, or in disregard of any of its prohibitions. If the people of a state
amend their constitution or adopt a new constitution, it must conform
to the federal constitution. If it does not, it is of no effect. And every
act of the legislature of every state must equally obey the mandates of
the supreme law, at the risk of being declared a nullity.4® But this
provision does not operate to make every clause of the federal consti-
tution a part of the constitution of each state. It relates only to mat-
ters wherein the general government assumes to control the states, ei-
ther by the exercise of exclusive jurisdiction or by direct prohibition
of certain kinds of legislative action by the states.** Moreover, acts

40 Central of Georgia R. Co. v. Rallroad Commission of Alabama (C. C.) 161
Fed. 925; Montgomery v. State, 55 ‘Fla. 97, 45 South. 879; Snyder v. Baird
Independent School Dist. (Tex.) 111 8. W. 723; Com. v. International Har-
vester Co. (Ky.) 115 8. W. 703. See “Constitutional Law,” Dec. Dig. (Key
No.) 88 26, 27, 35-40; Cens. Dig. §8 30, 31, 34%-38.

41In re Rafferty, 1 Wash. St. 882, 25 Pac. 465. Subject to these limita-
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of congress passed in pursuance of the constitution are also the “su-
preme law of the land.” Hence any act of congress which is valid and
constitutional is supreme as against any law of a state which conflicts
with itX Wh